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CONTRIBUTORY  NEGLIGENCE 

By  B.  a.  Milburn. 

L  TBI  DiCLAftATibir  ob  CoxPLAnrT,  i. 

1.  Negativing  Contributory  Negligence ^  I. 

2.  A  D^erent  Doctrine  in  Some  States,  4. 

3.  Overcoming  Presumption  Arising  from  Facts,  7. 

4.  Averring  Due  Care  on  the  Part  of  Others  than  the  Pkanii/^^  ft. 

5.  Statute  Requiring  Absence  of  Contributory  Negligence^  o. 

6.  WUful  Wrongs,  ^. 

TL  JnSMJSKBXB^  10. 

m  Plba  ob  AnwiB,  10. 

1.  General  Denial,  10. 

2.  Confession  and  Avoidance,  \\. 

3.  Averment  of  Fcu:ts,  12. 

4.  Defense  Available  without  Plea^  13* 

!▼.  BlPLT,  13. 
T.  lloTiom  oir  thb  PUADoroi^  14. 

1.  To  Make  Complaint  More  Specific  and  Certain,  14. 

2.  To  Make  Answer  More  Definite  and  Certain,  14. 

3.  In  Arrest  of  fudgment,  14. 

L  Thi  SiGLABATioir  OB  CoiDLAiVT — 1.  Vegativiiig  Contributory 

Vagligenoe. — ^The  authorities  are  well-nigh  unanimous  that,  in  an 
action  for  negligence,  the  plaintiff  need  not  allege  that  the  injury 
of  which  he  complains  was  occasioned  without  his  fault,  or  that 
he  was  not  guilty  of  contributory  negligence,^  as  the  rule  is 

1.  TlM  DMlarattoB  BMd  Vot  VegfttlTt  that  court  has  repeatedlj  held  that  the 

OoBMImtory  VegUftnot.  —  Goldthrope  burden    rests  upon    the  defendant  to 

V.  Hardman,  2  D.  &  L.  443, 13  M.  &  W.  prove  contributory  negligence.    Texas, 

377,14  L.J.  Ezch.  61;  Dublin,  etc.,  R.  etc.,  R.  Co.  v,   Volk,   151  U.  S.  73; 

Co.  V.  Slattery,  L.  R.  3  App.  Cas.  1155;  Washington,  etc.,  R.  Co.  v,  Harmon, 

Knapp   V,  Salsbury,    2  dampb.    500;  147  U.  S.  571;  Hough  v.  Texas,  etc.,  R. 

Knaresborough  v.  Belcher  Silver  Min.  Co.,  100  U.  S.  213;  Indianapolis,  etc., 

Com    3    Sawj.  (U.    S.)  446;    Holmes  R.  Co.  v.  Horst,  03  U.S.  291;  Wash- 

V.  Oregon,  etc.,  R.  Co.,  6  Sawy.  (U.  ington,  etc.,  R.  Co.  v,  Gladmon,  15 

S.)  262;    Conroj  v.  Oregon  Constr.  Wall.  (U.  S.)  401. 

Co.,  23  Fed.  Rep.  71.  Autboritatly*     BxprMtUma  —  New 

The  Supreme  Court  of  the  United  rorh.—ln    Hackford    v.  New    York 

States  has  never  directly  passed  upon  Cent.,  etc.,  R.  Co., 6  Lans.  (N.  Y.)38i, 

this  question,  it  would  seem,  though  43  How.  Pr.  (N.  Y.)  247,  the  court 
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that  "it  is  not  necessary  to  allege  matters  which  would  come 

lajs:  '\No  precedent  of  a  common -law  394;    Cox    v,    Brackett,   41    III.   aaa. 

declaration  incase  for  negligence  can  See,  c^n/ra,  Chicago,  etc.,  R.  Co.    v. 

be  found,  I  think,  in  which  the  plain-  Clough,  134  111.  580;  45  Am.  &  Eng.  R. 

tiff  asserts  that  he  was  free  from  negli-  Cas.  137,  wherein  it  was  held  that  fail- 

gence,  nor  any  decision  that  he  is  bound  ure    to    negative   contributory   negli- 

to  make  such  proof.*'    In  Lee  v.  Troy,  gence  was  waived,  unless  taken  advan- 

etc,  Gas  Light  Co.,  98  N.  Y.  X15,  the  tage  of  by  demurrer  or  otherwise;  the 

court  says :  **  In  the  multitude  of  cases  obiter  dictum  in  Illinois  Cent.  R.  Co. 

of  this  general  character,  we  know  of  v.  Nowicki,  148  111.  29;  and   Calumet 

none  which  requires  of  the  pleader  any  Iron,  etc.,  Co.  v,  Martin,  1x5  111.  358. 

independent  or  explicit  allegation  that  In    the  last  case  Scholfield,  ].,  says : 

the  plaintiff  himself  was  without  fault."  "  From  the  earliest  reported  case  in 

Missouri. —  In    Crane    v.    Missouri  our  reports,  where  the  question  was 

Pac.  R.  Co.,  87  Mo.  588,  the   court  passed   upon,  to  the  present  time — a 

said :    *'  It   has   been    settled    in    this  period  of  more  than  thirty  years — ^the 

state,    since    the    case   of   Thompson  general  rule  has  been  declared  and  rec- 

V.    North     Missouri   R.  Co.,   51    Mo.  ognized  in  opinions    announced  from 

191,  that  contributory  negligence  is  a  time  to  time,  that,  in  order  to  recover 

matter  of  defense,  and  that  the  onus  of  for  injuries  from  negligence,  it  must  be 

establishing  it  is  on  the  defendant,  and  alleged  and  proved  that  the  party  in- 

the  rule  has  been  reiterated  in  the  late  jured  was,  at  the  time  he  was  injured, 

case  of  Stephens  v.  Macon,  83  Mo.  345.  observing   due   or  ordinary   care   for 

If   the   onus  of  proving  contributory  his  personal  safety."    So  much  of  this 

negligence,  or    01   knowledge  on   the  statement  as  announces  the  necessity 

part  of  the  plaintiff  of  defective  ma-  to  allege  due  care  on  the  part  of  the 

chinery,  rests  on  the  defendant,  it  would  plaintiff  is  obiter  dictum^  the  question 

be  a  singular  rule  of  pleading  to  require  being  upon  whom  rested  the  burden  of 

a  plaintiff  to  aver  negatively  that  he  proof;  and  none  of  the  forty-three  cases 

was  not  guilty  of  contributory  negli-  cited  support  such  dictum,  but  all  turn 

gence,  or  did  not  have  knowledge  of  upon  questions  of  evidence  and  instruc- 

defective    machinery;  neither  one  of  tions,  except  Illinois  Cent.  R.  Co.  v.Sim- 

which  he  would  be  required  to  prove  to  mons,  38  111.  343,  wherein  it  was  held 

make  out  his  case.'*  that  a  declaration  containing  no  aver- 

Pr«yal6nc6  of  tlie  Bidt. — The  rule  ment  as  to  the  due  care  of  the  plaintiff, 

stated  in  the  text  has  been  affirmed  in  if  defective  in  that  particular,  was  cured 

the  following  states  :  by  the  verdict;  and  Chicago,  etc.,  R. 

Aiabama.-^M&rj  Lee  Coal,  etc.,  Co.  Co.  v,  Hazzard,  36  111.  373,  wherein  the 

V,  Chambliss^  97  Ala.  171 ;  Columbus,  defendant  filed  a  plea  of  not  guilty,  and 

etc.,  R.  Co.  V.  Bradford,  86  Ala.  574;  the  court,   although    it   said  that  no 

Mobile,  etc.,  R.  Co.  v.  Crenshaw,  65  question  was  raised  as  to  the  sufficiencr 

Ala.    566 ;    Bromley    v.   Birmingham  of  the  declaration,  remarked  that  '*  it 

Mineral  R.  Co.,  95  Ala.  397 ;  Holt  v.  would  seem,  on  the  principles  of  correct 

Whatley,  51  Ala.  569;  Smoot  v.  We-  pleading,  that  his  [the  plaintiff's]  exer- 

tumpka,   34  Ala.    1x3;    Montgomery,  else  of  proper  care,  as  well  as  the  neg- 

etc.,  R.  Co.  V.  Chambers,  79  Ala.  338.  licence  of    the    defendant,  should  be 

California, —  House  v,  Meyer,   xoo  allesed  in  the  declaration."    In  Schmidt 

Cal.  593 ;  Boyd  v.  Oddous,  97  Cal.  510;  v.  Sinnott,  103  111.  160;  Chicago,  etc., 

Maffee  v.  Northern  Pac.  Coast  R.  Co.,  R.  Co.  v.   Harwood,  90  111.  435;  and 

78  Cal.  430;  Yik  Hon  v.  Spring  Val-  Missouri  Furnace  Co.  v.  Abend,  X07 

^ey  Water  Works,  65  Cal.  619;  Robin-  111.  ^,  three  other  of  the  cases  cited, 

son  V,  Western  Pac.  R.  Co.,  48  Cal.  409.  the  declaration  in  each  case  alleged 

Florida. — Orlando  v.  Heard,  39  Fla.  that  the  plaintiff  exercised  proper  care, 

581.  but  the  sufficiency  of  the  declaration 

Georgia. — Augusta  R.  Co.  v.  Glover,  was  not  questioned  or  passed  upon  by 

9a  Ga.  133;  Georgia  Midland,  etc.,  R.  the  court.    In  Chicago,  etc.,  R.  Co.  v. 

Co.  V,  Evans,  87  Ga.  673.  Crowder,  49  111.  App.  154,  the  court 

Illinois, — Consolidated  Coal  Co.  v.  used  the  language  last  above  quoted; 

Wombacher,  X 34  111.  57;  Chicago,  etc.,  but    the    sufficiency    of    the    declara- 

R.  Co.    V.   Hines,  33  111.  App.  37X ;  tion  was    not  a  question   before  the 

Chicago,  etc.,  R.  Co.  v.  Coss,  73  111.  court. 
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more    properly  from  the  other  side/'  and  contributory  negli- 

Iowa, — ^Bilajes  v.  Chicago,  etc.,   R.  Y.)  247;  Haskell  v,  Penn  Yan,  5  Lans. 

Co.,  63    Iowa    562;   Albee   v,  Floyd  (N.  Y.)  48;  Robinson  v.  New  York 

Countj,   46  Iowa  177.    But  see  Mes-  Cent.,  etc.,  R.  Co.,  65  Barb.  (N.Y.)  146, 

senger  v.  Pate,  43  Iowa  443,  in  which  disapproving  obiter  in  Warner  v.  New 

it  was  held  sufficient  to  allege  in  gen-  York  Cent.,  etc.,  R.  Co.,  44  N.  Y.  465. 

eral  terms  that  the  plaintiff  was  free  North  Carolina. — Under  Acts  North 

from  fault.    See  also  Gr^orj  v.  Wood-  Carolina    1887,  c.   33,    the   defendant 

worth  (Iowa,  1895),  ^^  ^*  ^ •  ^^P*  9^^*  "^ust    plead    contrjbutorj    negligence. 

'Kansas. — Missouri    Pac.  R.  Co.  v.  Buttheissuemay  be  waived  bj  consent 

McCallj,  41    Kan.  639,  655 ;  Kansas  and  need  not  be  submitted  to  the  jury. 

City,  etc.,  R.  Co.  v.  Phillibert,  25  Kan.  De  Berry  v.  Carolina  Cent.  R.  Co.,  100 

582;  Eskridge  v.  Lewis,  51  Kan.  376.  N.  Car.  310. 

Kentucky. — Depp  v.  Louisville,  etc..  North  Dakota. — In  Gram  v.  North- 

R.  Co.  (Ky.  1890),  14  S.  W.  Rep.  363;  em  Pac.  R.  Co.,  i  N.  Dak.  252,  it  was 

Louisville,  etc..  Canal  Co.  v.  Murphy,  held  that  the  court  properly  refused  to 

9  Bush  (Ky.)  522;  Louisville,  etc.,  K.  sustain  '^  defendant's  objection,  made  at 

Ca  V.  Wolfe,  80  Ky.  82 ;  Paducah,  etc.,  the  beginning  of  the  trial,  to  tiie  intro- 

R.  Co.  V.  Hoehl,  12  Bush  (Ky.)  41.  duction  of  any  evidence  in  support  of 

Minnesota. — Clark  v.  Chicago,  etc.,  the    complaint,  for  the   reason  •  •  • 

R.  Co.,  28  Minn.  69;  Hocum  v.  Weith-  that  the  averment  and  proof  of  the  ab- 

erick,  22  Minn.  152.  sence  of  negligence  on  plaintiff's  part 

Mississippi. —  Hickman   v.  Kansas  was  an  essential  part  of  plaintiff's  case." 

City,  etc^  R.  Co.,  66  Miss.  154.  Said  the  court :  *'  Respectable  authority 

Missouri.  —  Thompson     v.     North  can   be    found    sustaining  defendant's 

Missouri  R.  Co.,  51  Mo.  190;  O'Connor  position,  but  the  decided  weight  of  re- 

V.  Missouri  Pac.  R.  Co.,  94  Mo.  150;  cent  precedents  justifies  the  ruling  of 

Taylor  v.  Missouri  Pac.  R.  Co.,  26  Mo.  the  trial  court." 

App.  336;  St.  Clair  V.  Missouri  Pac.  R.  Ohio.  —  Cincinnati    St.    R.    Co.  v, 

Co.,    29   Mo.   App.    76;  Donovan    v.  NoUhenius,    40    Ohio    St.    376;   Mad 

Hannibal,  etc^   R.  Co.,  89  Mo.   147;  River,  etc.,  R.  Co.  t;.  Barber,  5  Ohio  St 

Thorpe  V.  Missouri  Pac.  R.  Co.,  89  Mo.  541.    In  the  former  of  these  cases  the 

650 ;  Parsons  v.  Missouri  Pac.  R.  Co.,  court  says,  citing  the  latter :  **  If  the 

94  Mo.  286;  Petty  V.  Hannibal,  etc.,  R.  plaintiff,  in  the  averments  of  his  petition 

C<v,  88  Mo.  320;   Crane   v.  Missouri  necessary  to  state  his  cause  of  action,  by 

Pac.  R.  Co.,  87   Mo.  588;    Kersey  v.  reason  of  his  relation  to  the  defendant 

Garton,  77  Mo.  645 ;  Loyd  v.  Hannibal,  as  agent,  employee  or  otherwise,  sug- 

etc.,  R.  Co.,  53  Mo.  509 ;   Fulks  v,  St.  gests    the    implication   of  negligence 

Louis,  etc.,  R.  Co.,  52  Am.  &  Eng.  R.  on  his  part,  that  implication  must  be 

Cas.  280 ;  Hall  v.  St.  Joseph  Water  Co.,  negatived  by  an  allegation  that  he  was 

48  Mo.  App.  356;   Young  V.  Shickle,  without    fault.  •  •  •  But    where    the 

etCflron  Co.,  103M0. 324;  Northrup  V.  relation  between  the  parties  does  not 

Mississippi  Valley  Ins.  Co.,  47  Mo.  435.  require  of  the  plaintiff  any   duty  to- 

Montana.  —  Higley    v.    Gilmer,    3  ward  the  means  from  which  the  injury 

Mont.  90.  resulted,  beyond  ordinary  care  to  avoid 

Nebraska. — Union  Stock  Yards  Co.  Injury,  no  such  averment  is  necessary. 

V.  Conoyer,  38  Neb.  488.  Where    nothing    more  than  ordinary 

Neruf  Hampshire. — Smith  v.  Eastern  care  is  required,  that  degree  of  care 

R.  Co.,  35  N.  H.  356;  Corey  v.  Bath,  will  be  presumed."      See  also   Street 

35  N.  H.  531.  R.  Co.  V.  Fullbright,  7  Cine.  L.  Bull. 

New  Jersey.— Fa\k  v.  New  York,  (Ohio)  187. 

etc.,  R.  Co.,  56  N.  J.  L.  7&0.  Oregon.— ]o\in%ion  v.  Oregon   Short 

New  Tork. — Lee  v.  Troy  Citizens'  Line,  etc.,  R.   Co.,  23  Oregon  94.    In 

Gas  Light  Co.,  98  N.  Y.  115;  Mele  f .  Grant  v.  Baker,  12   Oregon   329,  the 

Delaware,  etc..   Canal  Co.,  59  N.  Y.  court  held  that  the  burden  of  proving 

Super.  Ct  367 ;  Urquhart  v.  Ogdens-  contributory  negligence  is  on  the  de- 

burs,  23   Han  (N.  Y.)   75;  Wolfe  v.  fendant,  and  said :  "It  has  always  been 

Richmond  County,  11  Abb.  Pr.  (N.  Y.  understood  by  this  court  that  contribu- 

Supreme  Ct.)  270,  19  How.  Pr.  (N.  Y.)  tory  negligence  Is  a  defense,  and  must 

370;  Hackford  v.  New  York,  etc.,  R.Co.,  be  averred  as  such.''    But  the  plaintiff 

0  Laos.  (N.  Y.)  381,  43  How.  Pr.  (N.  **must  so  frame  his  complaint  as  not  to 
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gence  is  considered  a  defense  that  the  defendant  must  make.^ 

2.  A  Different  Doetxine  in  Some  States. — Though  the  general  rule 
is,  as  above  stated,  that  the  plaintiff  need  not  negative  contributory 
negligence,  yet  there  are  courts  of  considerable  respectability 

which  require  the  plaintiff  in  an  action  founded  upon  negligence 
to  aver  that  he  was  injured  without  fault  on  his  part.^ 

leave  an  inference  that  he  was  guilty  of  to  the  goods  of  his  guest,  not  occa- 

negligence  that  contributed  to  his  in-  sioned  by  the  act  of   Providencei  the 

jury.      Kahn  v.  Love,  3  Oregon  206.  public  enemies  or  the  fault  of  the  guest, 

South  Carolina, — Donahue  v.  Enter-  and  the  prima  facie  liabilitj  is  based 

prise  R.  Co.«  32  S.  Car.  299;  Darwin  v .  upon  the  presumption  that  the  loss  or 

Charlotte,  etc.,  R.  Co.,  23  S.  Car.  531;  injurj*   arose   from  the   negligence  or 

Carter  v,  Columbia,  etc.,  R.  Co.,  19  S.  fault  of    the   innkeeper,  contributory 

Car.  20;  Crouch  v,  Charleston,  etc.,  R.  negligence  of  the  guest  is  a  matter  of 

Co.,  21  S.  Car.  495.  defense  which  the  innkeeper  must  show 

Texas. — Denison  v.  Sanford  (Tex.  to  exculpate  himself,  and  the  complaint 
Civ.  App.  1893),  21  S.  W.  Rep.  784;  is  sufficient  without  negativing  con- 
San  Antonio,  etc.,  R.  Co.  v,  Bennett,  76  tributory  negligence.  £>well  v,  De 
Tex.  151;  Missouri  Pac.  R.  Co.  v.  Wat-  Wald,  2  Ind.  App.  303. 
son,  72  Tex.  631;  Murray  v.  Gulf,  etc.,  1.  Reason  of  the  Rult. — Says  Stephen, 
R.  Co.,  73  Tex.  2;  Gulf,  etc.,  R.  Co.  v.  in  his  work  on  pleading, p.  350:  "The 
Williams  (Tex.  1888),  7  S.  W.  Rep.  meaning  [of  the  rule]  is  that  it  is  not 
88;  Texas,  etc.,  R.  Co.  v.  Murphy,  46  necessary  to  anticipate  the  answer  of 
Tex.  356;  Galveston  Rope,  etc.,  Co.  v.  the  adversary ;  which,  according  to 
Burkett,  2  Tex.  Civ.  App.  308,  which  Hale,  C.  }.,  is  <  like  leaping  before  one 
was  a  case  in  which  a  master's  negli-  comes  to  the  stile,' "  cf/tji^  Bovy's  Case, 
gence  consisted  in  knowingly  employ-  i  Vent.  217. 

mg  an  incompetent  fellow -servant.    It  Burden  of  Proof. — As  to  the  burden  of 

was  held  that  the  plaintiff  need  not  al-  proving    contributory    negligence,   or 

lege  ignorance  of  the  fellow-servant's  that  the  plaintiff  was  free  from  fault, 

incapacity.  see    article    Contributory    Negli- 

Virginia. — Norfolk,  etc.,  R.  Co.  v.  gence,  in  Am.  &  Eng.  Ency.  Law. 

Gilman,  88  Va.  2^9;  Southwest  Imp.  2.  Plaintiff  must  NegatlTe  Oontrlbii- 

Co.  V.  Andrew,  86  Va.  270 ;    South  %mf   NogUgtnco.  —  In    the    following 

West  Imp.  Co.  v.  Smith,  8c  Va.  306;  states  the  plaintiff  must  allege  that  the 

Baltimore,  etc.,  R.  Co.  v,  Whittington,  accident  was  caused  without  his  fault : 

30  Gratt.  (Va.)  805.  Indiana.  —  Hochstettler    v.   Mosier 

Washington, — Northern  Pac.  R.  Co.  Coal,  etc.,  Co.,  8  Ind.  App.  442;  Pitts- 

V.  Hess,  2  Wash.  383;  48  Am.  &  Eng.  burgh,  etc.,  R.  Co.  v.  Bennett,  9  Ind. 

R.  Cas.  91.  App.  92;    Pittsburgh,  etc.,  R.  Co.  v. 

West    Virginia, — Carrico    v.  West  Burton,  139  Ind.  357;  Romona  Oolitic 

Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va.  Stone  Co.  v.  Tate  (Ind.  App.  1894),  37 

389;  Berns  v.  Gaston  Gas  Coal  Co.,  27  N.  E.  Rep.  1065;  Belt  R.,  etc.,  Co.  v. 

W\Va. 285;  Johnson  V.Baltimore,  etc.,  Mann,  X07  Ind.  89;  Louisville,  etc.,  R. 

R.  Co.,  25  w.  Va.  571;  Washington  v,  Co.  v.  Bryan,  107  Ind.  51;  Fort  Wayne 

Baltimore,  etc.,  R.  Co.,  17  W.  Va.  190;  v.  Coombs,  107  Ind.  75 ;  Ivens  v,  Cin- 

Snyder  v,  Pittsburgh,  etc.,  R.  Co.,  11  cinnati,  etc.,  R.  Co.,  103  Ind.  27;  Louis- 

W.  Va.  i^^  followed  in  YoynXer  v.  Balti-  ville,  etc.,  R.  Co.  x>.  Schmidt,  106  Ind. 

more,  etc.,  R.  Co.,  18  W.  Va.  570,  8  73;  Hammond  v,  Schweitzer,  112  Ind. 

Am.  &   Eng.  R.  Cas.  480,  and  Sheff  246;  Ohio,  et«.,  R.  Co.  v.  Hawkins,! 

V.  Huntington,  16  W.  Va,  307.  Ind.  App.  213;  Terre  Haute,  etc.,  R. 

Wisconsin, — Hothv.  Peters,  55  Wis.  Co.  v.  Sherwood,  132  Ind.  129;  Rogers 

405 ;  Randall  v.  Northwestern  Tel.  Co.,  v.  Overton,  87  Ind.  411 ;  Pennsylvania 

54  Wis.  140;    Hoyt     V,    Hudson,    41  Co.  t;.Gallentine,  77  Ind.  322;  Williams 

Wis.  105 ;  Potter  v,  Chicago,  etc.,  R.  v,    Moray,  74    Ind.   2C ;    Sullivan    v, 

Co.,  20  Wis.  533.  Toledo,  etc.,  R.  Co.,  58  Ind.  a6;  Hig- 

Aotlon  against  Innkttper  for  Loss  of  gins  v.  Jeffersonville,  etc.,  R.  Co.,  ca 

CKiMt'a  Oooda. — Since  an  innkeeper  is  Ind.  no;  Toledo,  etc.,  R.  Co.  v.  Harris, 

/riMa/acfV  liable  for  any  loss  or  injury  49  Ind.  119;  Jackson  v,  IndianApolbi 
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■didwy  of  eoBoral  ATormonti. — But  even  in  those  jurisdictions, 
where  the  facts  alleged  raise  no  presumption  of  contributory 

etc.,  R.  Co.,  47  Ind.  454;  Maxfield  v,  Rhode  Island, — Di  Marcho  v,  Build- 
Cincinnati,  etc.,  R.  Co.,  41  Ind.  369;  ers' Iron  Foundry  (R.  I.  1892),  37  Atl. 
Jeffenonville,  etc.,  R.  Co.  v.  Bowen,  Rep.  328;  Parker  v.  Providence,  etc., 
40  Ind.  545 ;  Gormley  v.  Ohio,  etc.,  R.  Steamboat  Co.,  17  R.  I.  376. 
Co.,  73  Ind.  31 ;  Jefferson ville,  etc.,  R.  Co.  In  JnoUees'  Oourts. — In  Indiana  the 
V.  Ljon,  55  Ind.  477,  73  Ind.  107;  plaintiff  must  negative  contributory 
Cincinnati,  etc.,  R.  Co.  v,  Peters,  80  negligence  even  in  justices'  courts. 
Ind.  168;  Louisville,  etc.,  R.  Co.  v,  Cincinnati,  etc.,  R.  Co.  t;.  Stanley,  4 
Lockridge,  93  Ind.  191;  Stevens  v.  La-  Ind.  App.  364  (Ind.  App.  1891),  37  N. 
fayette,  etc..  Gravel  Road  Co.,  99  Ind.  E.  Rep.  316. 

393 ;  Cincinnati,  etc.,  R.  Co.  v.  Butler,  Freedom   from     Oontritmtory   VogU- 

103  Ind.  31 ;  Jefferson vi lie,  etc.,  R.  Co.  gonco  Shown  byFaeta. — When  the  facts 

V.  Underhill,  40  Ind.  339;  Cincinnati,  alleged  by  the  plaintiff  show  that  he 

etc.,  R.  Co.  V.  Eaton,  53  Ind.  307 ;  Low-  was  free  from  fault  he  may  omit  to 

rey  v,  Delphi,  55  Ind.  250;  Hildebrand  allege  that  he  was  not  guiltj'  of  con- 

V.  Toledo,  etc.,  R.  Co.,  47   Ind.  399;  tributory  negligence.    Cleveland,  etc., 

Indianapolis,  etc.,  R.  Co.  t;.  Robinson,  R.  Co.  v.  Keely,  138  Ind.  600;  Fort 

35  Ind.  380;  Jeffersonville   R.  Co.  xk  Wayne,  etc.,  R.  Co.  v.  Gruff,  133  Ind. 

Hendricks,   26  Ind.  338;  Toledo,  etc.,  13;  Pennsylvania  Co.  v,  Davis,  4  Ind. 

R.  Co.  XK  Bevin,  36  Ind.  443;  Michi-  App.  51 ;  Duffv  t;.  Howard,  77  Ind.  182; 

gan,  etc.,  R.  Co.  v,  Lantz,  29  Ind.  528;  Indiana  Mfg. Co.  v.  Millican,87  Ind.87; 

Toledo,   etc.,   R.  Co.  v.  Goddard,  25  Jackson  v.  Indianapolis,  etc.,  R.  Co.,  47 

Ind.  185;    Evansville,  etc.,   R.  Co.  v.  Ind.  454;   Evansville,  etc.,  R.   Co.  v. 

Dexter,  34  Ind.  411;  Riest  v,  Goshen,  Dexter,  24  Ind.  411;  Michigan,  etc.,  R. 

43  Ind.  J39;  Wright  v.  Indianapolis,  Co.  v,  Lantz,  39  Ind.  528;  Jefferson- 

etc,  R.  Co.,  18  Ind.  168;  Wabash,  etc.,  ville,  etc.,  R.  Co.  v,  Hendricks,  41  Ind. 

Canal  v,  Mayer,  10  Ind.  400;  Mount  j8;   Hisgins  v,  Jeffersonville,  etc.,  R. 

Vernon  v.  Dusouchett,  3  Ind.  586.  Co.,  53  Ind.  no;  Louisville,  etc.,  R.  Co. 

Maine, — Buzzell    v.    Laconia    Mfg.  v,  Boland,  53  Ind.  398;  Ohio,  etc.,  R. 

Co.,  48  Me.  113.  Co.  V.  Nickless,  71   Ind.  371.     But  in 

Maryland. — Under  Code  Md.,  art.  Thompson  v,  Flint,  etc.,  R.  Co.,  57 
75«  k  33i  form  36,  it  is  necessary  to  Mich.  300,  which  was  an  action  for 
allege,  in  an  action  for  an  injury  to  a  injuries  received  by  the  plaintiff  by 
servant,  that  there  was  no  contributory  reason  of  his  horse  becoming  fright- 
negligence  on  his  part.  State  v.  Bal-  ened  on  account  of  the  defective  condi- 
timore,  etc.,  R.  Co.,  77  Md.  489.  tion  of  a  railroad  crossing,  an  allega- 

Massachusetts,  —  Fuller  v.  Boston,  tion  that  the  plaintiff  **  took  the  horse 
etc.,  R.  Co.,  133  Mass.  491 ;  Raymond  by  the  bits,  and  attempted  to  lead  him 
V,  Lowell,  6  Cush.  (Mass. )  534.  But  see  gently  over  said  railroad  at  said  cross- 
May  V.  Princeton,  11  Met.  (Mass.)  442,  ing,"  was  held  to  be  insuilicient  in  the 
in  which  it  was  held  that  the  plaintiff  absence  of  an  averment  of  the  actual 
could  prove  that  he  was  in  the  exer-  exercise  of  due  care, 
else  of  due  care,  under  an  allegation  Slokneas  and  Losa  of  Tlmo. — A  peti- 
that  he  was  injured  "  by  reason  of  the  tion  which  alleges  that  the  accident 
defects  aforesaid  in  a  highway  and  occurred  without  fault  on  the  plaintiff's 
want  of  repair  aforesaid,"  although  his  part  is  good,  without  alleging  that  *'he 
own  due  care  was  not  averred.  In  Ray-  did  not  himself  contribute  to  the  sick- 
mond  V.  Lowell,  6  Cush.  (Mass.)  524,  in  ness,  loss  of  time  and  labor,  and  pa- 
which  plaintiff  sought  damages  for  an  ralysis,  for  which  he  also  claims  dam- 
injury  sustained  by  reason  of  a  defective  ages.''  Ohio,  etc.,  R.  Co.  v,  Nickless, 
highway,  an   allegation   that  plaintiff  71  Ind.  271. 

was  walking  **in  the  due  course  of  his  IiUnry  In  Disaster  of  Great  llagnl- 
bosiness  and  in  a  proper  manner,"  was  tnde. — In  Bedford,  etc.,  R.  Co.  v.  Rain- 
held  suflScient  after  verdict,  and  a  mo-  bolt,  99  Ind.  551,  21  Am.  &  Eng.  R. 
tion  in  arrest  of  judgment  was  denied.  Cas.  466,  the    plaintiff    having   been 

Michigan. — Thompson  v.  Flint,  etc.,  precipitated  into  a  river  by  the  giving 

R.  Co.,  57  Mich.  300.  See  also  Denman  way  of  a  bridge  over  which  he  was 

V.  Johnston,  85  Mich.  387.  traveling  in  a  railroad  train,  it  was  held 
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negligence,  a  general  averment  that  the  injury  was  occasioned 
without  the  fault  of  the  plaintiff  is  considered  sufficient,  without 

alleging    specific  acts  to  show  the  exercise  of  prudence,  and 

that  his  complaint  was  not  bad  for  was  not  guilty  of  any  negligence  that 

failure  to  allege  that  he  was  in  the  ex-  contributed  to  the  injury  sustained  by 

ercise  of  due  care  when  he  was  injured,  him.     Wabash,  etc.,  R.  Co,  v.  Johnson, 

Mitchell,  J.,  saying :  **  It  is  suggested  96  Ind.  40. 

in  the  argument  that  it  does  not  appear  Actions  by  Bzoouton  and  Adminiatra- 
but  that  he  may  have  conducted  him-  ton. — In  an  action  by  a  personal  rep- 
self  negligently  after  the  bridge  went  resentative  for  the  negligent  killing  of 
down,  in  the  endeavor  to  extricate  his  decedent  it  is  unnecessary  to  allege 
himself  from  the  wreck,  etc. ;  but  we  freedom  from  fault  on  the  part  of  such 
are  not  disposed  to  hold  that  a  passenger  personal  representative.  Indiana  Mfg. 
who  without  fault  becomes  involved  Co.  v.  Millican,  87  Ind.  87. 
in  a  disaster  of  the  apparent  magnitude  In  Aotlona  for  Injuries  to  Infiants — 
of  that  here  described  should  be  required  Due  Care  on  the  Part  of  Parents, — In 
to  aver  or  prove  that  he  acted  with  Pittsburgh,  etc.,  R.  Co.  v.  Vining,  27 
prudence  and  deliberation  while  so  in-  Ind.  513,  it  was  held  that  in  an  action 
volved."  for  injury  to  a  child  seven  years  old,  it 

ATormonts  In  Lion  of  Dtroot  Negation  was  sufficient  to  allege  that  it  was  in- 
of  Oontrltratory  NegUgonoo. — In  an  ac-  jured  without  fault  of  its  parents,  with- 
tion  for  injuries  received  on  a  railroad  out  alleging  that  the  child  was  not 
track,  it  is  not  sufficient  to  allege  that  guilty  of  negligence.  And  so  in  La- 
the plaintiff  was  at  the  time  lawfully  faj'Ctte,  etc.,  R.  Co.  v.  Huffman,  28  Ind. 
on  the  track  of  the  said  railroad.  In-  287,  such  allegation  was  held  sufficient 
dianapolis,  etc.,  R.  Co.  v.  Keely,  23  where  the  child  was  five  years  old.  In 
Ind.  133.  New  York,  etc.,  R.  Co.  v.  Mushrush,  11 

It  is  not  sufficient  to  allege  that  the  Ind.  App.  192,  the  action  was  brought  by 

plaintiff  '*  has  been  "  in  the  exercise  a  parent  for  the  death  of  his  twelve- 

of  due  care.      Richmond  Gas  Co.  v.  year-old  son,  who  had  been  run  over  by 

Baker  (Ind.  1895),  39  N.  E.  Rep.  552.  a  train  at  a  depr'  to  which  he  had  been 

Allegations  Snfflolent  after  Verdict. —  sent  to  meet  his  oister.    It  being  alleged 

In  Madison  v.  Baker,  103  Ind.  41,  an  that  the  parent  was  free  from   fault,  it 

action  for  injuries  received  by  a  trav-  was  held  unnecessary  to  allege  that  the 

eler  on   a  defective  street,  allegations  boy  had  sufficient  discretion   to  go   to 

that  the  plaintiff,  *'  having  no  knowl-  the  depot. 

edge  of  said  ditch,  and  believing  said  Due  Care  on  the  Part  of  Child  Only. 

highway  to    be  in  good   repair,  and  — In  Cleveland,  etc.,  R.  Co.  v,  Keely, 

while    driving    his  wagon  and    team  138    ^jd.  600,   where    the    child    was 

with  care  along    the    same,     without  elev«^n  years  old,  it  was  held  sufficient 

any  fault  or  negligence  on  his  part "  to  allege  that  he  was  free  from  fault 

was  injured   by  the  upsetting  of   his  In  Louisville,  etc.,  Consol.   R.  Co.  v. 

wagon,  etc.,  were  held  sufficient  after  Pritchard,  131  Ind.  564,  a  complaint  al- 

verdict.  leging  that  the  plaintiff,  an  infant,  was 

niogal  Bale  of  Intoxicating  Liquor. —  driving  a  two-horse  team  over  a  rail- 
In  an  action  by  a  wife  against  a  liquor  road  track,  and  also  alleging  that  he 
dealer,  for  personal  injuries  and  non-  was  in  the  exercise  of  due  care,  was 
support  due  to  the  unlawful  sale  of  held  good,  the  age  of  the  plaintiff  not 
intoxicating  liquor  by   the   defendant  appearing. 

to   her  husband,   she  need  not  allege  Due  Care  on  the  Part  of  Both  Par- 

that  she  was  free  from  contributory  ent  and  Child. — In  Sullivan  v.  Toledo, 

negligence.     Beem    v.  Chestnut,    120  etc.,  R.  Co.,  c8  Ind.  26,  it  was  held  that 

Ind.  390.  in  an  action  for  the  death  of  a  minor 

HegUgent  Use  of  Flro. — Where  the  child  it  should  be  alleged  that  both 

injury  complained  of  was  caused  by  fire  the  child  and  its  parents  were  without 

which  the  defendant  negligently  per-  fault;   and   such    allegation  was  held 

mitted  to  escape,  it  is  not  sufficient  to  necessary  also  in  Terre  Haute,  etc.,  R. 

allege   that  the  fire  was  permitted  to  Co.  f.  Tappenbeck,  9  Ind.  App.  422,  a 

escape  without  the  fault  of  the  plaintiff,  case  where  the  child  was  nine  years 

but  It  must  be  alleged  that  the  plaintiff  old.     A  general  averment  that  both  a 
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without  averring  in  so  many  words  that  the  plaintiff  was  not  guilty 
of  contributory  negligence.* 
S.  Orerooming  Preemption  Ariiing  fSrom  Faot»— Prima  nde  iragU- 
I. — When  the  plaintiff,  in  stating  his  cause  of  action,  details 


fiye-jear-oid  infant  and  its  parents  were  36    N.  E.    Rep.  901;  Kentucky,   etc., 

free  from  fault  is  sufficient,  and  such  an  Bridge  Co.  v.  McKinnej,  9  Ind.  App. 

allegation  is  a  statement  of  fact  and  213;  Lake  Erie,  etc.,  R.  Co.  v.  Griffin, 

not  a  conclusion  of  law.    Washburn  v,  8  Ind.  App.  47;  Evansville,  etc.,  R.  Co. 

Chicago,  etc,  R.  Co.,  68  Wis.  474.  v.  Weikle,  6  Ind.  App.  340 ;  Chicago, 

1.  VagatlTiBg   in   Ganarml   TemiB. —  etc.,  R.  Co.  v.  Smith,  6  Ind.  App.  263; 

Said  the  Supreme  Court  of /ncfiaiia,  in  Ohio,  etc.,  R.  Co.  v.  Hill,  7  Ind.  App. 

Ohio,  etc.,  K.  Co.  t^.  Walker,  113  Ind.  255;  Citizens'  St.  R.  Co.  v.  Merl,  134 

196,  after  collecting  and  reviewing  the  Ind.  609;  Phenix  Ins.  Co.  v.  Pennsyl* 

cases:  **  The  rule  that  the  general  aver-  vania  R.  Co.,  134  Ind.  2x5;  Evansville, 

ment    is  sufficient  has  been    so    long  etc.,  R.  Co.  v.  Athon,  6  Ind.  App.  295 ; 

established,  and  so  often  approved,  that  Citizens'  St.  R.  Co.  v.  Spahr,  7  Ind. 

we  should  feel  bound  to  adhere  to  it  App.  23 ;   Fort  Wayne,  etc.,  R.  Co.  t. 

even  If  we  doubted  its  soundness;  but  Gruff,  132  Ind.  13 ;  Chicago,  etc.,  Coal 

we  think  its  soundness  can  be  vindi-  R.  Co.  v.  McDaniel,  134  Ind.  166;  Ohio, 

cated  on  principle.    It  is  in  the  nature  etc.,   R.   Co.  v.  Levy,   134   Ind.  343; 

of  a  negative  fact,  and  an  averment  of  Pennsylvania  Co.  v.  McUormack,  131 

such  a  fact  cannot  be  made  with  the  Ind.  250;   Louisville,  etc.,  Consol.  R. 

same   particularity  as  an    affirmative  Co.  v.  Summers,  131  Ind.  241 ;  Ohio, 

one.    The  elementary  books,  recogniz-  etc.,  R.  Co.  v.  McDaneld,  5  Ind.  App. 

ingthis,  agree  that  in  such  cases  a  gen-  108;  Mississinewa  Min.  Co.  v.  Patton, 

eral  averment  Is  ordinarily  sufficient.  129  Ind.  472;  Louisville,  etc.,' R.  Co.  v. 

It  is  evident  that  any  other  rule  would  Berry,  2   Ind.   App.  427;  Alexandria 

be   practically  incapable   of  enforce-  Min.,  etc.,  Co.  v.  Painter,  i  Ind.  App. 

ment,  for  a  negative  fact  can  seldom  be  587 ;   Kentucky,    etc.,    Bridge  Co.  v, 

alleged  except  generally  and  by  way  of  QuInkert,  2  Ind.  App.  244;  Louisville, 

denial,  since  any  other  course  would  etc.,  R.  Co.  v.  Stommel,  126  Ind. 

require  a  process  of  exclusion  and  elim-  Columbus  v,  Strassner,  124  Ind. 

ination  that  would  lead  to  an  almost  Chicago,  etc.,  R.  Co.  v.  Barnes, 

endless  pleading.    If  the  specific  facts  App.  213;  Allen  County  v,  Creviston, 

absolving^  the  plaintiff  from  fault  must  133  Ind.  39;  Louisville,  etc.,  R.  Co.  v. 

be  pleaded,  then  it  would  be  necessary  Sandford,  1x7  Ind.  365;  Anderson  v, 

to  enumerate  every  fact  that  might  be  Hervey ,  67  Ind.  420 ;   Evansville,  etc., 

considered   as  tending  to  charge  him  R.  Co.  v.  Crist,  116  Ind.  446;  Elkhart 

with  fault,  and  negative  its  existence,  v.  Witman,  122  Ind.  538;  Pittsburgh, 

In  some  cases  this  process  of  enumera-  etc.,  R.  Co.  v,  Hixon,  no  Ind.  225; 

don  and  exclusion  would  be  practically  Rushville  v,  Poe,  85  Ind.  83;  Toledo, 

impossible.    In  others  it  would  lead  to  etc.,  R.  Co.  v.  Brannagan,  75  Ind.  490; 

a  prolixity  of  pleading  that  would  do  Lusk  v,  Davis,  27  Ind.  334;  Gregory  v. 

no  good,  but  would  produce  uncertain-  Wood  worth  (Iowa,  1895),  61   N.   W. 

ty  and  confusion."  Rep.  962. 

In  Pittsburgh,  etc.,  R.  Co.  v.  Wright,  Hot  a  Oonolnilon  of  Law.  —  In  Di 

80  Ind.  184,  the  court  savs  :  **  The  aver-  Marcho  v.  Builders*  Iron  Foundry  (R. 

ment    that  the  plaintiff  was  without  I.  1892),  27  Atl.  Rep.  328,  the  court 

fault  Is  of  a  technical  character  and  ad-  said:  <*The  defendant  objects  to  the 

mits  of  any  legitimate  proof  by  which  sufficiency  of  the  allegation  that  the 

its  truth   can  be  established,  and  as  plaintiff  was  in  the  exercise  of  due  care, 

matter  of  pleading  it  makes  the  com-  He  insists  that  such  an  allegation  is 

plaint  good  in  that  respect  against  all  merely  an  inference  or  conclusion  of 

mere  inferences  of  contributory  negli-  law,  and  that  the  plaintiff  should   set 

gence,  unless  the  inference  arises  as  a  forth  particularly  the  acts  he  was  en- 

necessary  legal    conclusion    from  the  gaged  in  doing  at  the  time  of  receiving 

facts."    Other  cases  declaring  the  same  the    injuries,  so  that  it' may  appear 

rule:     New    York,    etc.,    R.     Co.     v,  whether  or  not  he  was  in  the  exercise 

Mushrush,    11    Ind.  App.  192;    Evans-  of  due  care.     We  do  not   agree  with 

ville,  etc.,  R.  Co.  v.  Krapf  (Ind.  1894),  the  defendant  that  the  allegation  that 
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facts  which  disclose  prima  facie  that  he  was  guilty  of  contribu- 
tory negligence,  it  is  incumbent  on  him,  for  the  purpose  of  over- 
coming such  inference,  to  allege  that  the  injury  occurred  without 
fault  on  his  part,  and,  unless  the  facts  show  clearly  that  the 
plaintiff  was  in  fault,  such  averment  will  render  the  declaration 
good  on  demurrer.* 

GoBeluiTt  iMi. — If,  however,  the  declaration,  in  stating  the  facts, 
shows  a  clear  case  of  contributory  negligence,  an  allegation  that  the 
plaintiff  was  in  the  exercise  of  due  care,  and  that  he  was  injured 
without  fault  on  his  part,  will  not  avail  him  to  overcome  the  facts.* 

4.  Averring  Due  Care  on  the  Part  of  Othen  than  the  Plaintiff. — 
The  declaration  need  not  allege  the  exercise  of  due  care  by  third 
persons  whose  negligence  may  have  contributed  to  the  injury ; 
and  this  rule  prevails  even  in  those  courts  which  require  the  plain- 
tiff to  negative  negligence  on  his  own  part.' 

the  plaintiff  was  in  the  exercise  of  veiton,  etc.,  R.  Co.,  39  Am.  &  Eng.  R. 
due  care  is  an  inference  or  con-  Cas.  37a,  wherein  it  was  held  that  a 
elusion  of  law.  It  is  rather,  at  least  general  allegation  by  the  plaintiff  that 
generally,  an  inference  of  fact ;"  but  he  was  "  without  fault  or  negligence " 
said  they :  "  We  think  that  the  plain-  was  sufficient  on  general  demurrer, 
tiff  may  properly  be  required  to  state  Luby  v,  Chicago,  etc.,  R.  Co.,  52  Iowa 
the  particular  work  he  was  engaged  in  168 ;  Pennsylvania  Co.  v.  O'Shaughn- 
at  the  time  of  receiving  the  injuries,  in  essy,  laa  Ind.  588 ;  Pittsburgh,  etc.,  R. 
connection  with  the  allegation  that  he  Co.  v.  Conn,  104  Ind.  64. 
was  in  the  exercise  of  due  care."  S.  Facts  Show^ig  Ckmtrllmtory  HegU- 
1.  Prima  Faolt  NtgUgtnct  Shown  by  genot  CondualTely.  —  The  Supreme 
Faot8.-^In  Cincinnati  St.  R.  Co.  v.  Court  of  Indiana^  in  Indianapolis,  etc., 
Nolthenius,  40  Ohio  St.  376,  the  Su-  R.  Co.  v.  Wilson,  134  Ind.  95,  held  that 
preme  Court  of  Ohio  held  that  the  a  petition  which  alleged  that  a  nine> 
plaintiff  need  not  allege  that  he  was  year-old  child  crossed  a  railroad  track, 
injured  without  his  fault,  unless  the  after  waiting  for  an  engine  to '  pass, 
other  averments  necessair  to  state  a  without  observing  that  a  train  detached 
cause  of  action  suggest  the  inference  from  the  engine  followed  the  engine, 
that  the  plaintiff  may  have  been  guilty  and  that  the  child  was  struck  by  the 
of  contributory  negligence.  See  also  detached  train,  was  bad,  as  it  showed 
Mad  River,  etc.,  R.  Co.  v.  Barber,  5  contributory  negligence  in  failing  to 
Ohio  St.  541.  In  Allen  County  v,  take  time  to  observe  the  train,  and  an 
Creviston,  133  Ind.  39,  it  was  held  that  allegation  of  the  child^s  freedom  from 
a  petition  alleging  that  the  injury  was  fault  was  of  no  avail.  See  also  Evans- 
received  in  attempting  to  cross  a  bridge  ville,  etc.,  R.  Co.  v.  Griffin,  100  Ind. 
with  an  engine,  boiler  and  wagon,  did  aai;  Jeffersonville,  etc.,  R.  Co.  v.  Gold- 
net  show  such  contributory  negligence  smith,  47  Ind.  43;  Fort  Wayne  v. 
as  would  overcome  an  allegation  of  DeWitt,  47  Ind.  391 ;  Riest  v,  Goshen, 
freedom  from  fault;  and  in  Evansville,  42  Ind.  339;  Ream  v,  Pittsburgh,  etc., 
etc.,  R.  Co.  XK  Crist,  1x6  Ind.  446,  the  R.  Co.,  49  Ind.  93;  Reynolds  v.  Cope- 
court  held  that  where  plaintiff  alleged  land,  71  Ind.  432;  Romona  Oolitic 
that  she  was  injured  while  riding  on  an  Stone  Co.  v.  Johnson,  6  Ind.  App.  550; 
embankment  thrown  up  by  defendant  Toledo,  etc.,  R.  Co.  xk  Wingate,  58 
company  along  the  side  of  a  railroad  Am.  &  Eng.  R.  Cas.  332. 
track,  the  embankment  being  made  of  8.  NegatlTlsg  NoSUffonot  of  Tblrd 
dirt  thrown  out  of  an  excavation  in  the  Persona. — Nappanee  v,  Ruckman,  7 
highway,  and  being  the  only  place  of  Ind.  App.  361,  a  case  in  which  it  was 
passage,  she  did  not  show  such  contrib-  held  that  plaintiff  need  not  allege  that 
utory  negligence  as  would  overcome  a  companion  who  tipped  a  plank  in  a 
her  averment  that  she  was  free  from  defective  sidewalk  was  free  from  fault ; 
negligence.  See  also  Texas,  etc.,  R-  Co.  Allen  County  v.  Creviston,  133  Ind.  39^ 
V,  Murphy,  46  Tex.  356;  Lewis  f .  Gal*  in  which  it  was  held  that  it  need  not  be 
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5.  Statute  Seqniriiq^.  Abienoe  of  Contributory  Vegligenoe. — Where 
the  right  of  action  is  statutory,  and  the  statute  provides  that,  in 
order  to  entitle  the  injured  person  to  maintain  an  action,  he  must 
have  been  free  from  negligence  which  contributed  to  the  injury, 
the  plaintiff  must,  in  his  petition,  negative  contributory  negligence.^ 

6.  Wilfiil  Wrongs. — An  allegation  that  the  plaintiff  was  free  from 
contributory  negligence  is  unnecessary  when  the  wrongful  acts 
on  the  part  of  the  defendant  are  shown  to  have  been  wilfully 
committed,  even  in  those  jurisdictions  which  ordinarily  require 
the  plaintiff  to  allege  that  he  exercised  due  care.^ 

alleged   in  an  action  against  a   third  is  not  sufficient  where  the  acts  set  forth 

person  that  decedent's  employer  was  in  do  not  show  the  intentional  commis- 

the  exercise  of  due  care;  Kentucky,  etc.,  sion  of  an  injurious  act,  or  that  the  act 

Brldee  Co.  v.  Hall,  135  Ind.  220,  in  was    committed  under    such    circum- 

which   it    was  said  that,  in  an  action  stances  as  evinced  a  reckless  disregard 

against  another  than  his  master,  plain-  for  the  safety  of  others.  Louisville,  etc., 

tiff  need  not  allege  that  his  fellow-serv-  R.  Co.  v.  Bryan,  107  Ind.  51 ;  Lafayette, 

aots  were  in  the  exercise  of  due  care;  etc.,  R.  Co.  v,  Huffman,  28  Ind.  287. 
Lee  V.  Union  R.  Co.,  12  R.  I.  383,  in        To  render  good  a  complaint  which 

which  it  was  unnecessary  to  allege  due  does  not  negative  contributory  negli- 

care  on  the  part  of  the  driver  of  a  horse  gence,  it  must  allege  that  the  defend- 

which  was  frightened  by  the  overturn  ant  purposely  and  intentionally  com- 

of  a  sleigh  on  snow  wnich  had  been  mitted  the  injurious  acts  with  the  design 

negligently  left  on  a  highway  by  de-  to  injure,  or  that  they  were  done  under 

fendant,  plaintiff  having  been  injured  such  circumstances  as  to  naturally  and 

by  the  horse.  probably  inflict  injury ;   and  it  is  not 

ActUmbjWidowfiar  DaatliofHiialMUid.  sufficient  to  aver  that  the  acts  were 

— In  an  action  by  a  wife  for  the  wrong-  committed     "  carelessly,    negligently, 

ful  killing  of  her  husband,  she   need  wantonly    and   wilfully."     Louisville, 

not  allege  that  she  was  free  from  fault,  etc.,  R.  Co.  v.  Ader,  no  Ind.  376. 
Pittaburgh,  etc.,  R.  Co.  v.  Burton,  139        TrospaM    Vl   ot    Armli. — In  an  ac- 

Ind.  357.  tion  for  trespass  not  founded  on   negli- 

1.  ttatnUnr  Aetloiia.  —  Walker  v.  gence,  but  on  a  positive  affirmative  act, 
Chester  County,  40  S.  Car.  342,  which  the  plaintiff  need  not  allege  that  he  was 
was  an  action  brought  against  a  county  free  from  fault  or  negligence.  Roll  v» 
for  injuries  received  by  reason  of  de-  Indianapolis,  52  Ind.  547;  Steinmetz  v, 
fects  in  a  highway  under  Gen.  Stat.  S.  Kelly,  72  Ind.  442. 

Car.,  $  1077,  as  amended  by  Act  1892.  Action    agalnit    Owner    of    Vfciona 

See    also    Gregorv    v.   Woodworth  Animal. — In  Brooks  v,  Taylor  (Mich. 

(Iowa,  1895),  61  N.W.  Rep.  962, wherein  1887),  8    West.   Rep.   188,  an    action 

the  action  was  founded  upon  Code  Iowa,  against  the  owner  of  a  bull  which  was 

^  1485,  which  provides  that  the  owner  kept  by  the  owner  with  knowledge  of 

of  a  dog  "shall  be  liable  to  the  party  its   vicious   nature,  and    which  gored 

injured,  for  all  damages  done  by  his  the  plaintiff,  it  was  held  unnecessary  to 

dog,  except  where  the  party  Is  doing  allege  absence  of  negligence  upon  the 

an  unlawful  act*'    It  was  held  that  the  part  of  the  plaintiff.    Said  the  court: 

plaintiff's   pleading  was  not  sufficient  "  The  gist  of  the  action,  according  to  all 

without  an  averment  of  his  own  care.  the  authorities,  is  the  keeping  of  the 

2.  WUfal  Ve^Ugtnot. — Indianapolis,  dangerous  animal  with  knowledge,  and 
etc.,  R.  Co.  V.  Petty,  30  Ind.  261 ;  La-  the  Injury  by  such  an  animal  is  prima 
fajette,  etc.,  R.  Co.  v,  Adams,  26  Ind.  facie  actionable,  without  reference  to 
70;  Indiana,  etc.,  R.  Co.  v,  Burdgs,  94  the  conduct  of  the  plaintiff;"  but  it  was 
Ind.  46;  18  Am.  &  Eng.  R.  Cas.  192 ;  also  said  that  if  "  the  plaintiff  wilfully 
Belt  K.,  etc.,  Co.  v.  Mann,  107  Ind.  B9;  provoked  the  bull,  or  was  grossly  neg- 
Pennsjlvania  Co.  v.  Gallentine,  77  lud.  ligent  in  going  near  him,  with  knowl- 
332;  7  Am.  &  Eng.  R.  Cas.  517.  But  a  edge  of  his  vicious  habits  of  hooking,  it 
mere  allegation  of  **wilful  negligence '  would,  of  course,  preclude  recovery." 
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n.  BIXUIBSB. — Where  the  declaration  itself  shows  that  the 
plaintiff  was  guilty  of  contributory  negligence,  advantage  may 
be  taken  thereof  by  demurrer ;  ^  and  where  it  shows  conclu- 
sively by  the  statement  of  facts  that  the  plaintiff's  negligence 
contributed  to  his  injury,  allegations  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  will  not  save  the  declaration 
nrom  being  bad  on  demurrer.* 

fbllan  to  ITtgstiTt  Oontrilmtory  irogUgonM. — In  those  states  where  the 
plaintiff  is  required  to  negative  contributory  negligence  in  his  decla- 
ration, advantage  may  be  taken  of  his  failure  to  do  so  by  demurrer.' 

in.  Plea  oe  Aeswee — 1.  General  Denial. — ^There  is  an  absence 
of  uniformity  among  the  authorities  as  to  whether  the  defense  of 
contributory  negligence  can  be  made  under  a  general  denial.  The 
weight  of  authority,  however,  seems  to  be  to  the  effect  that  con- 
tributory negligence  must  be  specially  pleaded,  and  it  is  so  held, 
especially  in  those  states  whose  codes  provide  that  the  general 
denial  shall  put  in  issue  the  material  allegations  of  the  complaint, 
since  the  gravamen  of  the  complaint  is  the  negligence  of  the  de- 
fendant.^   But  there  are  courts  that  have  adopted  the  contrary 

But  in  Williams  v.  Moray,  74  Ind.  25,  S.  ^t  Overcoming  Prtsumfiion^  etc, 

it  was  held,  in  accordance  with  the  I.  3,  supra, 

general  Indiana  doctrine  as  shown  by  S.  See  A  Different  Doctrine  in  Some 

cases  heretofore  cited,  that  the  com-  States,  I.  2,  supra, 

plaint  in  such  a  case  must  ayer  that  4.  Must   be   Specially    Pleaded.— In 

the  plaintiff  was  without  fault.  Knapp  v.  Salsburj,    2    Campb.    500, 

1.  Denmrrer  to   Complaliit   Showing  which  was  an  action  of  trespass  for 

OontrlbnUnTNesllItnoe. — Chicaeo,etc.,  running  against  the  plaintiff's  chaise 

R.  Co.  V,  Coss,  73  111.  394 ;  Lafajette,  with  a  cart,  the  defendant  attempted 

etc.,  R.  Co.  v.  Huffman,  38  Ind.  287 ;  to  prove,  under  the  plea  of  not  guilty, 

Louisville,  etc.,  R.  Co.  v,  Schmidt,  106  that  the  plaintiff  was  guilty  of  contrib- 

Ind.  73 ;  Favre  v.   Louisville,  etc.,  R.  utory  negligence,  but  he  was  not  per- 

Co.,  91    Ky.  541;  Walker  v.  Chester  mitted  to  do  so.  Lord   Ellenborough 

County,  40  S.  Car.  342;  Hoth  v,  Peters,  remarking:  '*  These  facts  ought  to  have 

55  Wis.  405.  been  pleaded  specially.    The  only  thing 

*  Wbere  Oontrltmtory  Ne^Ugtnot    Vot  to  be  tried  under  the  plea  of  not  guiltr 

OonelualTe.  —  In    Rumpel   v.  Oregon  is  whether  the  defendant's  cart  struck 

Short  Line,  etc.,  R.  Co.  (Idaho,  1894),  the  plaintiff's  chaise." 

22  L.  R.  A.  725,  the  plaintiff  alleged  that  In    Kansas    City,  etc.,    R.    Co.  v, 

he  was  compelled  to  and  did  pass  un-  Crocker,    95    Ala.    412,  the  Supreme 

der  one  of  the  cars  of  a  train  which  was  Court  of  Alabama^  after  referring  to 

blockading  a  street  crossing,  and  that  Code   Ala.    1886,  (    367c,  which  pro- 

the  train  suddenly  started  and  injured  vides  that  the  general    issue   puts   in 

him ;  the  court  said  that  at  first  sight  issue  all  the  material  allegations  of  the 

it  would  appear  that  the  plaintiff  had  complaint,  says :  "  The  question,  then, 

pleaded    himself    out   of  court,  as   it  is,  does  a  statement  of  a  cause  of  action, 

would  be  difficult  to  conceive  a  condi-  based  upon  the  charge  that  the  defend- 

tion  of  things  existing  where  it  would  ant  was  negligent,  involve  the  asser- 

not  be  negligent  to  pass  under  one  of  tion  that  no  negligence  on  the  part  of 

the  cars  of  a  freight  train ;  but  con-  the  plaintiff  proximately  contributed 

eluded :    '*  We  are  not  prepared  to  saj',  to  the  injury  of  which  he  complains, 

however,  that  under  this  complaint  a  so  that  a  mere  denial  of  the  allegations 

state  of  facts  could  not  be  proven  which  of  the  complaint  casts  the  burden  on 

would  entitle  the  plaintiff  to  recover,  the   plaintiff   to    show    that    he    was 

and  therefore  sustain  the  court  below  not  guilty  of  contributory  negligence  ? 

In  overrnling  the  demurrer."  •  *  *  The  term  •  contributory   negli- 
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rule,  notablv  those  requiring  the  plainti£F  to  negative  contributory 
n^ligence.' 

8.  CanftMon  and  Avoidanoe. — ^The  plea  of  contributory  negli- 
gence is  a  plea  in  confession  and  avoidance,  which  admits  negli- 
gence on  die  part  of  the  defendant,  but  seeks  to  avoid  liability 

gence*'    instead  of   implying   such    a  MacDonnell  v,  Buffum,  31  How.  Pr. 

denial  of  the  material  allegations  of  the  (N.  Y.  Supreme  Ct.)  154. 

complaint  as  is  made  by  pleading  the  Wtaert  Plaintiff  NegatlTti  OontrilmUnT 

general  issue,  implies  just  the  contrary.  VegUgenct. — The  defense  of  contribu- 

The  theory  of  this  special  defense  is  tory    negligence    must    be     specially 

that  the  defendant  was  negligent,  but  pleaded,  and  cannot  be  shown  under 

that  the  negligence  of  the  plaintiff  con-  a  general  denial,  even  where  the  plain- 

duced    to  the  injury    complained    of.  tiff   alleees    that    he    was    free    from 

The  defense  is  in  the  nature  of  a  con-  fault.    Hudson  v.  Wabash  Western  R. 

fession  and  avoidance.    It  may  be  fully  Co.,  loi  Mo.  13,  disapproving-  Karle  v, 

made   out  without   denying  a  single  Kansas  City,  etc.,  R.  Co.,  55   Mo.  483 ; 

allegation  of  the  complaint.    The  pith  Louisville,  etc.,  R.  Co.  v.  Copas,  95 

of  it  is  that,  admitting  that  the  defend-  Ky.  460. 

ant  was  negligent  as  charged,  yet  the  Uitozlcatloii. — Under  a  general  denial 
plaintiff  ia  not  entitled  to  recover  be-  in  an  action  for  personal  injuries,  the 
cause  his  own  negligence  proximately  defendant  cannot  prove  that  the  plain- 
contributed  to  the  injury.  *  •  •  Now  tiff  was  intoxicated  when  he  was  in- 
the  Terr  essence  of  the  general  issue  jured.  South  Omaha  v,  Cunningham, 
is  a  denial  of  all  the  material  allegations  31  Neb.  316. 

of  the  complaint.  •  •  •  A  defense  SnAcltnoy  of  Avermonta. — In  an  ac- 
which  in  its  very  nature  concedes  the  tion  for  injuries  committed  by  trespass- 
truth  of  the  charge  against  the  defend-  ing  stock  which  entered  through  a  gap 
ant,  but  avoids  the  effect  of  the  con-  left  by  the  defendant  railroad  company 
cession  by  making  a  counter  charee  in  the  construction  of  its  road,  an  alle- 
against  the  plaintiff,  cannot  reasonably  gallon  that  the  plaintiff  could  have 
or  logically  be  availed  of  under  a  avoided  all  damages  by  erecting  a  few 
plea  which  limits  the  defendant  to  yards  of  fence  was  held  good  on  de- 
evidence  in  disproof  of  the  charge  murrer.  Gulf,  etc.,  R.  Co.  v.  Simonton, 
made  in  the  complaint;''  and  the  court  2  Tex.  Civ.  App.  558.  But  in  an  action 
expressly  overruled  Government  St  for  injury  received  by  a  horse  while  it 
R.  Co.  V.  H anion,  53  Ala.  70,  so  far  was  being  unloaded  from  a  car,  an  an- 
as that  case  expresses  a  different  doc-  swer  that  the  plaintiff  negligently  per- 
trine.  mitted  the  horse  to  rear  and  fall,  but 
See  further,  in  support  of  the  rule  not  alleging  that  but  for  this  negligence 
stated  in  the  text,  Richmond,  etc.,  R.  the  horse  would  not  have  been  injured, 
Co.  v»  Hammond,  gj  Ala.  i8x;  Mont-  does  not  set  up  the  defense.  Owen  v, 
gomery,  etc.,  R.  Co.  v.  Chambers,  Louisville,  etc.,  R.  Co.,  87  Ky.  6a6. 
79  Ala.  343 ;  Hackford  v.  New  York  Haxmleas  Error  In  Sustaining  Demur- 
Cent.,  etc.,  R.  Co.,  6  Lans.  (N.  Y.)  rerto  Special  Plea. — The  sustaining  of 
f8,  43  How.  Pr.  (N.  Y.)  247 ;  Union  a  demurrer  to  a  special  plea  of  con- 
*ac.  K.  Co.  V,  Tncjf  19  Colo.  331 !  tributory  negligence,  on  the  ground 
Stone  V.  Hunt,  94  Mo.  475 ;  Keitel  that  the  defense  can  be  made  under  a 
V.  St  Louii  Cable,  etc.,  R.  Co.,  a8  general  denial,  though  error,  is  harm- 
Mo.  App.  657 ;  Donovan  v,  Hanni-  less  where  the  defense  is  actually  made 
bal,  etc.,  K.  Com  89  Mo.  147 ;  Hudson  under  the  general  denial.  Richmond, 
V,  Wabash  Western  R.  Co.,  lox  Mo.  13;  etc.,  R.  Co.  v.  Hissong,  97  Ala.  187. 
O'Connor  v.  Missouri  Pac.  R.  Co.,  94  1.  Jonesboro*,  etc.,  Turnpike  Co.  v. 
Mo.  155 ;  Schlereth  v,  Missouri  Pac.  Baldwin,  57  Ind.  86;  Evansville,  etc.,  R. 
R.  Co.,  96  Mo.  509 ;  Brown  x;.  Sullivan,  Co.  t^.  Hiatt,  17  Ind.  102;  Kendig  v. 
71  Tex.  470;  Western  Union  Tel.  Co.  Overhulser,  58  Iowa  195;  St.  Anthony 
V.  Wisdom,  85  Tex.  261.  But  aee^  contra.  Falls  Water  Power  Co.  v.  Eastman,  20 
Holding  V.  Liverpool  Gas-Light  Co.,  Minn.  277;  McQuade  v,  Chicago,  etc., 
3  C.  B.  I,  to  Jur.  883,  15  L.  J.  C.  P.  R.  Co.,  68  Wis.  616. 
301 ;  Gough  v»  Bryan,  2  M.  &  W.  770 ;  Ottier  Special  Flaaa. — Even   though 
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therefor  by  alleging  that  the  plaintiff  was  guilty  of  negligence 
which  contributed  to  his  injury,  and  the  plea  is  bad  if  it  denies 
that  defendant  was  negligent.^ 

Vndar  thit  Ooda. — But  this  is  not  the  rule  in  those  states  whose 
codes  permit  the  defendant  to  set  up  as  many  defenses,  whether 
of  law  or  of  fact,  as  he  may  see  fit.^ 

3.  Averment  of  Faots. — In  those  states  where  it  is  incumbent 
on  the  defendant  to  plead  contributory  negligence  specially,  and 
where  the  defense  cannot  be  made  under  a  general  denisil,  the 
trend  of  the  authorities  is  that  a  general  averment  that  the  plain- 
tiff was  guilty  of  negligence  which  contributed  to  the  injury,  and 
that  he  could  have  avoided  all  damage  by  the  exercise  of  proper 
care,  is  not  sufficient.  The  acts  and  defaults  constituting  such 
contributory  negligence  should  be  averred.* 

other  defenses  are  specially  pleaded,  substance  and  form  which  alleges  that 

contributorj  negligence  may  be  shown  the  accident  resulted  from  the  negli- 

under    the  plea  of   not  guilty.    Cun-  gence  of  both  parties,  as  it  amounts  to 

ningham  v.  Lyness,  22  Wis.  245.  the  general  issue.     Armitage  v.  Grand 

General  Denial  and  Special  Plea. — In  Junction  R.  Co.,  6  D.  P.  C.  340,  3  M. 

Plymouth  f.  Fields,  125  Ind.  323,  which  &  W.  244,  i  H.  &   H.   26;    Woolf  v. 

was  a  case  where  the  plaintiff  averred  Beard,  8  C.  &  P.  373,  34  £.  C.  L.  435. 
that  the  injury  of  which  he  complained        Oonfeaaion  of  Onlpable  NeSUgenoe. — 

occurred    without    his    fault,   the  Su-  Where  both  not  guilty  and  contribu- 

preme  Court  of  Indiana  held  that  so  tory   negligence  are  pleaded   by    the 

much  of  the  defendant's  answer  as,  in  de^ndant,  the   plea    of    contributory 

addition  to  a  general  denial,  affirma-  negligence  is  not  a  confession  of  culpa- 

tively  set  up  contributory  negligence,  ble  negligence;  and  it  is  error  to  in- 

should  be  stricken  out.     But  see,  contra^  struct  the  jury  that  it  amounts  to  such 

Hathaway  v.  Toledo,  etc.,  R.  Co.,  46  confession  except  so  far  as  the  defend- 

Ind.  25.  ant  denies  culpable  negligence.    Louis- 

1.  Neceaaity  of  Oonfesalng  Negligence,  ville,  etc.,  R.  Co.  t;.  Hall,  87  Ala.  708. 
— In  Watkinds  v.  Southern  Pac.  R.  Co.,  2.  See  article  Answers  in  Codb 
38  Fed.  Rep.  711,  it  was  held  that  an  Pleading,  Vol.  I.,  p.  777. 
answer  was  insufficient  as  a  plea  of  8.  It  was  so  held  in  Louisville,  etc., 
contributory  negligence  which  **  denies  R.  Co.  v.  Markee  (Ala.  1894),  15 
that  through  no  fault  or  negligence  of  So.  Rep.  511 ;  Tennessee  Coal,  etc.,  Co. 
plaintiff''  he  was  injured,  as  alleged  in  v.  Herndon,  100  Ala.  451.  In  the  latter 
the  complaint,  and  which  avers  that  case  the  defendant  pleaded  '*  that  the 
the  defendant  used  due  care  and  dili-  plaintiff's  intestate  was  himself  guilty 
gence  in  the  matter  complained  of,  and  of  negligence  which  approximately 
that  the  alleged  injury  to  the  plaintiff  contributed  to  his  alleged  injury ; "  and 
was  not  caused  by  any  negligence  on  the  Supreme  Court  said,  speaking 
the  part  of  the  defendant,  but  was  through  Coleman,  J. :  ^'A  demurrer  was 
"  wholly  owing  to  the  negligence  and  sustained  to  this  plea  on  the  ground 
fault  of  the  plaintiff  himself,"  Deady,  that  the  plea  did  not  definitely  state  in 
}.,  remarking:  "  This  defense  confesses  what  the  contributory  negligence  con- 
nothing,  but  avers  that  the  defendant  sisted,  but  merely  averred  contributory 
was  not  guilty  of  negligence,  and  that  negligence  generally,  and  this  ruling 
the  injury  sustained  by  the  plaintiff  was  of  the  court  is  assigned  as  error.  We 
wholly  owing  to  his  own  negligence,  have  held  that,  under  our  system,  plead - 
As  I  have  said,  it  amounts  to  nothing  ings  in  damage  suits  consist  of  but  little 
more  or  less  than  another  denial  of  the  more  than  averments  of  conclusions, 
allegation  in  the  complaint  that  the  in-  Many  pleas  in  form  like  the  one  under 
jury  in  question  was  not  caused  by  the  consideration  have  passed  this  court 
fault  or  negligence  of  the  plaintiff."  unchallenged;   but  there  had  been  no 

Attrllmt&f  Injury  to  Negllgenoe  of  objection  raised  against  the  plea  in  the 

Bom  ParttM.-^A  plea  is  bad  in  both  trial  court,  and  it  was  regarded  by  us 
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4.  IMuiae  Available  without  Flea. — ^The  defendant  may  take 
advantage  of  contributory  negligence  which  is  shown  in  the  de- 
velopment of  the  plaintiff  *s  case,  although  he  has  not  pleaded  it 
as  a  defense.^ 

IV.  BSPLT — When  iTiBimry. — Where  the  common-law  system  of 
pleading  prevails,  and  in  those  jurisdictions  which  require  the 

defendant  to  plead  contributory  negligence  specially,  the  plaintiff 
must  reply.* 

as  a  plea  in  short  bj  consent.  In  13;  Evans,  etc.,  Fire  Brick  Co.  v,  St. 
the  case  of  Phoenix  Ins.  Co.  v.  Moog,  Ix>uis,  etc.,  R.  Co.,  21  Mo.  App.  648, 
78  Ala.  301,  this  court  held  a  plea  followed  in  McGuire  v,  Missouri  Pac. 
to  be  bad  which  consisted  wholly  K.  Co.,  23  Mo.  App.  ^35 ;  Milburn  v. 
of  a  mere  conclusion  of  law.  There  Kansas  City,  etc.,  R.  Co.,  86  Mo.  104; 
should  be  a  succinct  statement  of  facts  Schlereth  v,  Missouri  Pac.  R.  Co.,  96 
relied  upon  as  a  cause  of  action,  and  Mo.  509;  McMurtrj  v.  Louisyille,  etc., 
also  in  stating  grounds  of  defense.  The  R.  Co.,  67  Miss.  601.  But  see,  c^yn/ra, 
court  did  not  err  in  sustaining  the  de-  Bouknight  v.  Charlotte,  etc.,  R.  Co., 
ronrrer  to  this  plea."  See  also  Murray  41  S.  Car.  415,  in  which  it  was  held 
V.  Gulf,  etc,  R.  Co.,  73  Tex.  3,  and  cases  that  contributory  negligence  must  be 
cited  sufra^  III.  i.  General  Denial^  alleged  as  a  defense,  and  that  it  cannot 
p.  10.  But  see,  contra,  Neier  v,  Missouri  be  considered  on  a  motion  for  nonsuit 
Pac.  R.  Co.  (Mo.  1S86),  X  S.  W.  Rep.  where  it  is  not  so  alleged. 
387;  Pennsylvania  Co.  t;.  Horton,  132  2.  In  Louisville,  etc.,  R.  Co.  t^.  Co- 
Ind.  189;  Chicago,  etc,  R.  Co.  v.  pas,  95  Ky.  460,  it  was  held  that 
Barnes,  2  Ind.  App.  213;  Louisville,  where  the  plaintiff  fails  to  reply  to 
etCfConsol.  R.  Co.  v.  Hanning,  ijx  Ind.  a  plea  setting  up  contributory  neg- 
528 ;  New  York,  etc.,  R.  Co.  v.  Mush-  ligence,  the  defendant  Is,  upon  mo- 
rush,  1 1  Ind.  App.  193.  tion  therefor,  entitled  to  a  judgment 

It  should  be  borne  in  mind,  in  deter-  on  the  pleadings,  but  that  the  defend- 
mining  the  weight  to  which  the  fore-  ant  waives  his  right  to  such  judgment 
going  cases  from  Indiana  are  entitled,  by  not  asking  for  it,  but,  instead,  ask- 
that  in  that  state  it  is  incumbent  upon  ine  a  peremptory  instruction  on  the 
the  plaintiff  to  allege  and  prove  that  he  evidence,  Pryor,  T.,  saying:  "The 
was  without  fault,  which  is  not  the  plaintiff,  in  his  petition,  had,  by  direct 
doctrine  generally  prevailing.  See  averment,  negatived  any  negligence  on 
I.  3,  supra,  p.  4.  his  part ;  still  it  was  incum&nt  on  the 

Analogy  to  Allegattona  of  NtKUg«not.—  defense  to  rely  by  plea  on  such  con- 
In  Harrison  v.  Missouri,  etc.,  R.  Co.,  74  tributory  neglect  on  the  part  of  the 
Mo.  364, 7  Am.  &  £ng.  R.  Cas.  382,  the  plaintiff  as  brought  about  the  injury, 
court,  after  adverting  to  the  duty  of  the  and  but  for  which  the  accident  would 
plaintiff  to  state  the  specific  facts  con-  not  have  happened.  Here  was  affirma- 
stituting  the  negligence  complained  of,  tive  matter  that  required  a  reply,  and 
says:  **  If  necessary  to  state  the  par-  the  defendant  was  entitled  to  a  judg- 
ticular  facts  constituting  negligence,  ment  on  the  pleadings.  Was  its  right 
before  a  railroad  company  can  be  made  to  such  a  judgment  waived  by  failing 
liable  for  the  consequences  of  negli-  to  make  a  motion  for  such  a  judgment? 
gence,  it  follows  necessarily  that  when  It  is  not  pretended  that  any  reply  was 
such  company  seeks  exemption  from  filed,  or  offered  to  be  filed,  and  even 
liability  to  the  party  complaining,  on  upon  the  motion  for  a  peremptory  in- 
the  ground  that  the  injury  complained  struction  the  court  would  have  been 
of  was  occasioned  by  the  negligence  of  compelled  to  sustain  the  motion  if  it 
the  other  party,  it  should  also  set  up  approved  of  the  condition  of  the  plead- 
the  facts  constituting  such  negligence.'*  ings ;  but  the  court  was  not  required 

1.  The  rule  is  sustained  in  Gulf,  etc.,  to  examine  the  pleadings  for  that  pur- 

R.  Co.  V.  AUbright  (Tex.  Civ.  App.  pose,  unless  some  motion  was  made  for 

1894),  26  S.  W.  Rep.  250;  Murray  v.  a  judgment  on  that   ground.  •    •    • 

Gulf,  etc.,  R.  Co.,  73  Tex.  2 ;  Hudson  The  court  below  had  no  opportunity  of 

V,  Wabash  Western  R.  Co.,  loi  Mo.  passing  on  the  question  so  as  to  deter- 
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Vnd«r  the  OoAt. — But  not  so  in  those  states  where  the  code  system 
of  pleading  is  in  vogue  and  in  which  no  replication  is  required.^ 

y.  MoTiom  OH  THE  PiSABDrei— 1.  To  Kake  Complaint  More 
Specific  and  Certain. — In  those  states  where  the  plaintiff  is  re- 
quired to  negative  fault  on  his  part,  objection  to  his  complaint 
that  it  does  not  allege  the  specific  precautions  taken  and  prudence 
exercised  by  the  plaintiff,  may  be  made  by  a  motion  to  make 
more  specific  and  certain.^ 

2.  To  Make  Answer  More  Definite  and  Certain. — If  the  defendant, 
in  specially  pleading  contributory  negligence,  does  not  state  the 
particulars  in  which  the  plaintiff  was  negligent,  he  may  be  com- 
pelled, on  motion,  to  make  his  answer  more  definite  and  certain  ; 
and  that,  although  he  would  have  been  permitted  to  make  the 
defense  of  contributory  negligence  under  the  general  denial.* 

8.  In  Arrest  of  Judgment. — ^In  those  jurisdictions  where  it  is  held 
that  the  complaint  should  negative  fault  on  the  plaintiff 's  part, 
failure  to  do  so  will  support  a  motion  in  arrest  of  judgment.^ 

mine  the  necessity  for  a  reply,  but,  on  motion  assumes  that  this  answer  con- 
the  contrary,  instructions  were  asked  tains  '  new  matter,'  constituting  the  de- 
by  defendant,  and  given,  as  if  the  issue  fense  of  contributory  negUgence.  Con- 
on  the  plea  had  l^en  fully  made  up ;  tributory  negligence  is  a  defense  to  this 
and,  after  verdict,  the  motion  for  a  action,  but  it  is  only  a  defense.  And 
new  trial  was  based  only  on  the  usual  therefore  the  plaintiff  need  not  allege 
grounds,  and  at  no  time  was  it  claimed  nor  prove  that  he  was  without  fault  in 
that  the  pleadings  were  so  defective  as  the  premises.  •  •  •  But  the  plaintiff 
to  authorize  a  judgment  for  the  defend-  having  chosen  to  allege  in  his  com- 
ant,  the  evidence  sustaining  the  charge  plaint  that  the  injury  occurred  without 
of  negligence  made  by  t£e  plaintiff,  fault  or  negligence  on  his  part,  and 
We  can  determine  what  took  place  be-  the  defendant  having  chosen  to  meet 
low  during  the  progress  of  the  trial  only  this  allegation  with  a  specific  denial  of 
from  the  record,  and  therefore  cannot  the  same,  there  is  an  issue  of  fact 
assume  that  a  demurrer  to  the  evi-  formed  on  this  question  which  must  be 
dence  brought  up  the  question  as  to  the  tried  as  such  before  a  judgment  can  be 
sufficiency  of  the  pleadings.  The  case  given  in  the  case.  *  •  *  True,  the 
was  tried  as  if  the  issue  was  made,  and  defendant  contends  that  the  fact  of  con- 
the  right  to  a  reply  by  the  plaintiff  tributory  negligence,  as  alleged  in  this 
to  the  answer  waived."  But  see  defense,  is  admitted,  because  no  reply 
Watkinds  v.  Southern  Pac.  R.  Co.,  38  has  been  filed  thereto.  But  the  plain- 
Fed.  Rep.  711  (District  of  Oregon),  in  tiff  had  already  alleged  that  he  was  not 
which  the  plaintiff  alleged  that  the  guilty  of  contributory  negligence,  and 
injury  occurred  through  **  no  fault  the  defendant,  by  denying  the  same, 
or  negligence  "  of  his.  and  the  defend-  took  issue  with  hmi  thereon.  An  issue 
ant  denied  that  the  injury  was  done  having  been  reached  on  this  question, 
'*  through  no  fault  or  negligence  of  between  an  allegation  of  the  complaint 
plaintiff,*'  and  further  answered  that  it  and  a  denial  of  the  answer,  there  is  no 
was '*  wholly  owing  to  the  negligence  necessity  for  any  further  pleading  there- 
and  fault  of  the  plaintiff  himself."  The  about." 
defendant  moved  for  a  judgment  on  the  1.  See  article  Reply. 
pleadings  under  Compilation  1887,  sec-  8.  Pennsvlvania  Co.  v,  Horton,  132 
tion  78,  which  provides  that  "if  the  I  nd.  189;  Hammond  f;.  Schweitzer,  112 
answer  contain  a  statement  of  new  Ind.  246.  ^ 
matter,  constituting  a  defense,  and  the  S.  McQuade  v,  Chicago,  etc.,  R.  Co., 
plaintiff  fails  to  reply  thereto,  the  de-  68  Wis.  616. 

fendant  may  move  the  court  for  such  4.  Cincinnati,  etc.,  R.  Co.  v.  Stanley 

judgment  as  he  is  entitled  to  on  the  (Ind.  App.  1891),  27  N.  E.  Rep.  310; 

pleadings/'    Said    Deady,    J. :    **  The  Eberhart  v.  Reister,  96  Ind.  478. 
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CONVICTS. 

L  Sdihitiov,  15. 
n.  SumBr,  15. 

nL  IVDIOTMERS  A0AinT,  Ij. 

CROSS-REFERENCE. 

As  to  ProsecuUoHs  and  Actions  for  Escape  ^  see  article  ESCAPE. 

« 

L  Smnnov. — A  convict,  in  the  sense  in  which  the  term  is 
used  in  this  article,  is  one  who  is  serving  a  sentence  for  the  com- 
mission of  a  crime.^ 

TL  SviTB  BT — la  WhioM  Vum. — ^A  suit  by  a  convict  should  be 
brought  in  his  own  name,  and  it  is  improper  to  join  another  per- 
son as  prochein  ami?' 

TEL  ISBIOTMXRS  AeAmr. — In  indictments  against  convicts  for 
the  commission  of  crimes,  it  is  sufficient,  in  general,  to  follow  the 
wording  of  the  statute  under  which  they  are  prosecuted.' 

1.  Anderson  Law  Diet.  256;  Sweet  tiarj,  or  in  anj  county  in  this  state. 

Law  Diet.  ao6.  while  under  sentence,  the  court  havine 

1.  WilHngham  v.  King,  23  Fla.  478.  jurisdiction  of  criminal  offenses  in  such 

The  suit  in  this  case  was  brought  in  county  shall  have  jurisdiction  of  such 

the  name  of  "  W.  W.  Willingham  and  offense,   and    such    convict    may    be 

Anna    Willinsham,  his    mother   and  charged,  tried,  and  convicted  in   like 

frochein  ami.    The  words  "his  mother  manner  as  other  persons."    It  was  held, 

and  frochein  ami  "  were  considered  as  on  demurrer,  that  it  was  not  necessary 

mere     descriptio    persaiuB^    and    the  to  set  out  in  the  indictment  the  felony 

mother  held  to  be  a  party  in  her  in-  for  which  the  convict  was  confined. 
diTldnal  character.    It  was  held  to  be        Again,  in   State  v.  Brown,  119  Mo. 

error  to  join  the  mother  in  the  action  C27,  in    an    indictment    for  homicide 

at  all,  either  in  her  individual  charac-  brought   under    the    same    statute,  it 

ter  or  as  prochein  ami,  and  that  the  was  held  to  be  unnecessary  to  allege 

suit  should  have  been  brought  by  the  that  the  defendant  was  a  convict  at 

convict  in  his  own  name.  the  time  the  offense  was   committed. 

t.  State  V.  Johnson,  93  Mo.  73.    The  This  case   criticises  and  disapproves 

hidlctment  in   that  case  was  brought  a  dictum  of  Norton,  C.  J.,  in  State  v. 

onder    the    Missonri   statute    which  Johnson,  93  Mo.  73,  to  the  effect  that 

provides  that,  **  if  any    convict  shall  it  Is  necessary  under  the  statute  to  al- 

commit    any   crime   in   the   peniten-  lege  that  the  defendant  was  a  convict. 
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COPYRIGHT. 

By  Malcolm  Taylor. 
I  JUBIIDICTIOV  AT  LAW  AHD  DT  EaUITV;  id 

n.  Fbbiral  akd  State  Jxhubdictiov,  17. 
m.  Pabtisi,  18. 

IV.  HIGE88ABT  ALLseATiom;  18. 

1.  In  General,  i8. 

2.  Authorship,  19. 

3.  Compliance  with  Conditions  l^ecedeiU^  l^ 

V.  ALLKATI0K8  AHD  PBOOI',  20. 
VI.  LA0HB8,  21. 
Vn.  DiSOOTEBT,  22. 
Vm.   PEHALTIS8  AITB  FOBFBITnBE%  22. 

IX.  Retebehoe  to  a  Mastbb,  23. 
X.  LumrcTioE,  24. 

XI.  ACNJOUKT,  25. 

xn.  Decbee,  25. 

xm.  C08T8, 25. 

I.  JVBISDIOTIOK  AT  LAW  AMD  DT  EauiTT.— Where  a  copyright  has 
been  infringed,  the  injured  party  may  seek  redress  by  an  action 
at  law,  or  a  suit  in  equity,  with  a  motion  for  an  injunction.^ 

1.  Pierpont  v,  Fowle,  2  Woodb.  &  M.  law.    For  these  reasons,  in  cases  of 

(U.  S.)  23.  copyright,  a  court  of  equity  has  juris- 

AdTantagM  of  Bvlng  In  Equity. — A  diction  to  begin  and  to  proceed,  not- 

court  of  law  cannot  give  as  ample  re-  withstanding  a  remedy  exists  at  law,be- 

dress  for  a  past  violation  of  a  copy-  cause  such  remedy  is  less  appropriate 

right,  or  one  anticipated  in  the  future,  and  less  efficient.     Pierpont  v.  Fowle, 

as  a  court  of  equity.  The  court  of  equity  2  Woodb.  &  M.  (U.  S.)  33. 

can  not  only  compel  disclosures  as  to  Comparison  Neoessary. — Where  the 

the  number  and  an  account  of  the  sales,  reading  and  comparison  of  two  or  more 

but  can  compel   an   account  between  works  is  necessary  in  order  to  deter- 

principal  and  agent  or  between  quasi  mine  the  question   of  piracy,  auch  a 

partners,  that  cannot  be  effectually  had  comparison  can  conveniently  be  had 

at  law.     So,  also,  the  court  can  prevent  only   in   equity.    Gyles   v.  Wilcox,  3 

a  multiplicity  of  suits  by  an  injunction,  Atk.  143. 

which  is  a  preventive  redress,  much  Pnblioations  Not  Bnbjeet  to  Ck>i>7rigbt. 

better  than  a   retrospective  one,  and  — Where  it  is    doubtful  whether  the 

much  fuller  and  more  accurate  than  at  work  in  question  is  subject  to  copy- 
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It  is  not  essential  to  the  jurisdiction  of  equity  that  the  right  to 
the  copyright  shall  have  been  determined  at  law.^  Nor  is  the 
existence  of  a  remedy  at  law  necessarily  a  bar  to  a  suit  in  equity.' 

nmlilii  ftad  YMBitwM. — But  the  jurisdiction  of  equity  does  not 
extend  to  the  adjudication  of  penalties  and  forfeitures.* 

fioni  of  Afldoa. — Trespass  on  the  case  is  the  proper  form  of  action 
at  law  for  the  infringement  of  a  copyright.^ 

n.  FkDXBAL  AJTO  8TATB  JUBUDIOTIOV.— The  jurisdiction  of  all 
suits  and  actions  for  the  infringement  of  statutory  copyright  is 
vested  exclusively  in  the  United  States  courts.* 

right,  the  threatened  piracj  wiU  not  be  BtqnliltM   of  Sanity   JnrladlefeloiL — 

restrained,  but  the  party  will  be  left  to  Before  a  court  of  equitj  will  interfere, 

his  remedj  at  law.    Southej  v.  Sher-  it  must  be  made  to  appear,  first,  that 

wood,    2    Meriv.    435;    Martinetti    v.  valid  copyright  exists ;  second,  that  the 

Maguire,  i  Abb.  (U.  S.)  356.  plainti£P  has  a  good  title  thereto;  third, 

Tltla  to  Oopyright  In  Dlapnto. — Where  that  piracy  has  been  committed  by  the 

the  title  to  a  copyright  under  a  con-  defendant.    Drone  on  Copyright  498. 

tract  of  sale  is  in  dispute,  it  may  be  set-  S.  Stevens  v.  Gladding,  17  How.  (U. 

tied  in  a  court  of  chancery,  undfer  a  bill  S.)  447. 

for  an  infringement  thereof.  Pierpontv.  As  no  such    jurisdiction    has  been 

Fowie,  2  Woodb.  &  M.  (U.  S.)  23.  given  by  statute,  it  is  manifestly  in- 

1.  Farmer  v.  Calvert  Lith.,  etc^  Co.,  tended  that  the  jurisdiction  in  such 

I  Flipp.  (U.  S.)  228.  cases  should  be  that  usually  exercised 

Legal  Tttlo  Not  Heceuary — England,  by  courts  of  equity  for  the  protection  of 
— A  {wAt  prima  facie  title  in  the  plain-  analogous  rights.  Stevens  v.  Gladding, 
tiif,  either  legal  or  equitable,  or  a  clear  17  How.  (U.  S.)  447. 
color  of  title,  is  all  tiiat  is  required  to  Recovery  of  Pirated  Property. — Re- 
obtain  relief .  in  equity.  A  clear  legal  covery  of  the  pirated  copies  must  be 
title  is  not  necessary.  Chappell  v,  had  at  law.  Del!  v.  Delamotte,  3  Kay 
Purday,  4  Y.  &  Coll.  485;  Bohn  v.  &  J.  581,  3  Jur.  N.  S.  933. 
Bogue,  10  Jar.  420.  4.  Roworth  v.  Wilkes,  i  Campb.  94; 

S.  Pierpont  v,  Fowle,  2  Woodb.  ft  Beckfend  v.  Hood,  7  T.  R.  616 ;  Cary 

M.  (U.  S.)  33.  V,  Longman,  i  East  358;  A  twill  v.  Fer- 

In  Bnglmad  the  equity   jurisdiction  rett,  2  Blatchf.  (U.  S.)  39. 

wu  not  so  extensive,   and   was  used  An  action  of  trespass  will  not  lie. 

onlv  for  the  purpose  of  making  a  legal  A  twill  v.  Ferrett,  2  Blatchf.  (U.  S.)  39. 

right  more  effective  when  the  remedy  At  Oommon  Law. — Under  the  Stat- 

at  law  was  inadequate.    Hogg  v.  Kir-  utes  of  Anne,  imposing  penalties  and 

by,  8  Ves.  Jr.  215 ;  Wilkins  v,  Aikin,  forfeitures  for  violations  of  copyright, 

17  Ves.  Jr.  422 ;  Lawrence  v.  Smith,  but  failing  to  give  an  action  for  dam- 

Uc.471;  Bramwell  v.  Halcomb,3  Myl.  ages,  it  was  held  that  such  an  action 

s.  C.  737 ;  Spottiswoode  v.  Clarke,  2  was  given  by  the  common  law.    Beck- 

Ph.  154.  ford  V.  Hood,  7  T.  R.  620;  Cadell  v. 

"Jurisdiction  upon  subjects  of  this  Robertson,  c  Pat  App.  Cas.  493;  Ro- 
nature  is  assumed  merely  for  the  pur-  worth  v.  Wilkes,  i  Campb.  94. 
pose  of  making  effectual  the  legal  right,  5.  Pierpont  v.  Fowle,  2  Woodb.  & 
which  cannot  be  made  effectual  by  any  M.  (U.  S.)  23;  Dudley  v.  Mayhew,  3 
action  for  damages ;  as,  if  the  work  is  N.  Y.  9.  The  state  courts  cannot 
pirated,  it  is  impossible  to  lay  before  a  grant  an  injunction  restraining  infringe- 
jn^  the  whole  evidence  as  to  all  the  ment.  Dudley  v.  Mayhew,  3  N.  Y.  9. 
publications,  which  go  out  to  the  world,  Bnlea  of  Praetioe.— The  federal  juris- 
to  the  plaintiffs  pre)udice.  A  court  of  diction  depending  not  on  the  citizen- 
equity,  therefore,  acts  with  a  view  to  ship  of  the  parties,  but  on  the  character 
make  the  legal  right  effectual  by  pre-  of  the  subject-matter  of  the  suit,  the 
ventine  the  publication  altogether."  court  is  governed  by  the  rules  of  prac- 
Lord  Eldon,  in  Wilkins  v.  Aikin,  17  tice  laid  down  in  the  federal  courts, 
Ves.  Jr.  424.  regardless  of  the  practice  of  the  state 
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Bight  of  Afltikm. — ^And  the  right  of  action  for  the  infringement  of 
a  copyright,  as  well  as  the  copyright  itself,  and  the  means  of 
securing  such  right  of  action,  are  such  only  as  are  prescribed  by 
Congress.* 

Oomaion-lftir  Oopyxiglit. — But  the  copyright  laws  have  not  taken 
away  or  affected  the  jurisdiction  of  the  state  courts  over  the  com- 
mon-law  right  of  an  author  in  his  productions.^ 

m.  Pabtibb — Bait  l»7  AMignee. — The  assignee  of  a  copyright  may 
sue  for  an  infringement  thereof,^  and  the  author  need  not  be 
joined  as  co-complainant.^ 

Hold«r  of  Legal  Title. — An  action  for  infringement  may  be  main- 
tained by  the  holder  of  the  legal  title,  although  the  beneficial 
ownership  is  in  another.* 

loiadtf  of  Flaintift  tad  of  Defoadaati. — The  author  and  publisher  may, 
under  certain  circumstances,  sue  jointly ;  ®  but  where  the  defend- 
ants have  severally  been  guilty  of  an  infringement,  they  could  not, 
under  the  English  practice,  be  joined,  to  avoid  a  multiplicity  of 
suits.^ 

IV.  HBGE88ABT  Allboatiobb — 1.  In  General. — In  a  suit  for  in- 
fringement, the  bill,  declaration,  or  complaint  must  contain  alle- 
gations sufficient  to  show  title  in  the  complainant,  and  to  clearly 
define  the  infringement  for  which  redress  is  sought.* 

in  which  the  court  is  sitting.  Schreiber  the  necessitj  of  making  them  parties. 

V,  Sharpless,  no  U.  S.  76.  Sweet  v.  Maughan,  4jur.  479. 

Verification  of  Bill. — A  bill  which  4.  Roberts  v.  Myers,  13  Month.  L. 

prays  for  an  injunction  against  an  in-  Rep.  396. 

fringement  of  a  copyright  need  not,  un-  6.  Hanson  v.  Jaccard  Jewelry  Co., 

der  the  federal  practice,  be  verified  at  32  Fed.  Rep.  202. 

the  time  it  is  signed,  when  such  bill  is  •.  Stevens  v,  Wildy,  19  L.J.  Ch.  190, 

not  used  as  evidence.     Black  v.  Henry  where  the  book  had  been  composed  by 

G.  Allen  Co.,  42  Fed.  Rep.  618.  one  of  the  plaintiffs,  and  all  the  plain- 

1.  Thompson  v.  Hubbard,  131  U.  S.  ti£fs  had  caused  the  book  to  be  pub- 

123.  lished  for  their  joint  benefit. 

Abatement  of  Aotion.— Under  U.  S.  7.  Dilly  v.  Doig,  2  Ves.  Jr.  486. 
Rev.  Stat.  4965,  a  qui  tarn  action  to  re-  8.  Ferrett  v.  Atwill,  i  Blatchf.  (U.  S.) 
cover  a  penalty  for  the  violation  of  a  151;  Chicago  Music  Co.  v.  J.  W.  But- 
copyright  abates  on  the  death  of  the  ler  Paper  Cfo.,  19  Fed.  Rep.  758. 
defendant.     Schreiber  v,  Sharpless,  17  Where  a  statute  requires  that  a  per- 
Fed.  Rep.  589.  son  shall,  in  his  complaint  for  the  in- 

S.  Woolsey  v.  Judd,  11  How.  Pr.  (N.  fringement  of    a  copyright,  "specify 

Y.  Super.  Ct)  49.  the  name  of  the  persons  whom  he  af- 

S.  Roberts  v,  Myers,  13  Month.  L.  leges  to  have  been  the  author  or  first 

Rep.  396.  publisher  of  such  book,  or  the  proprie- 

In  England^  if  the  author  refused  to  tor  of  the  copyright  therein,  together 
allow  the  plaintiff  to  bring  the  action  with  the  title  of  such  book,  and  the 
in  his  name,  the  defendant  might  be  time  and  place  where  such  book  was 
ordered  to  admit  at  the  trial  that  the  first  published,"  a  sufficient  compli- 
plaintiff  was  the  legal  proprietor  of  the  ance  is  had  by  alleging  a  different  pub- 
work.  Sweet  V,  Cater,  11  Sim.  57a;  5  Itcation  of  the  deputed  work  at  some 
Jur.  68.  particular  place,  by  some  definite  party, 

And  where  merely  a  verbal  ag^ee-  either  before  or  simultaneously  with 

ment    had    been    made    between    the  the  publication  by  the  plaintiff.    Boosey 

authors    and   the   proprietor,  a   legal  v.  Purday,  10  Jur.  1038. 

assignment   was    necessary    to    avoid  Date  of  PabUoatlon. — Where  the  date 
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I. — It  is  not  necessary  to  allege  that  the  infringement  was 
made  within  the  knowledge  of  the  affiant,^  nor  that  the  defend- 
ant knowingly  invaded  the  copyright.* 

infHmgtaMiit  In  Part. — Nor  is  it  necessary  to  specify  the  parts  of 
the  work  claimed  to  be  pirated.^ 

2.  Aufhorihip. — The  bill,  declaration,  or  complaint  must  con- 
tain  allegations  which  amount  to  an  assertion  of  authorship  in 
terms  sufficiently  explicit  and  full  to  establish  a  clear  title  in  the 
plaintiff* 

3.  Complianoe  with  Conditions  Precedent. — A  bill  for  infringement 
of  a  copyright  is  defective  if  it  fails  to  allege  the  performance  of 

of  publication  is  some  jears  prior  to  A  bill  containing  sucli  allegations  will 
that  of  the  infringement,  it  is  sufficient  be  held  good  on  demurrer,  although 
to  state  the  jear  of  publication  without  there  are  defects  and  inconsistencies  in 
alleging  the  day  or  month.  Boosey  v,  the  other  allegations  in  the  bill  in  re- 
Davidson,  4  D.  &  L.  147.  gard  to  authorship.    Atwill  v,  Ferrett, 

Agraemenl  of  Aaaignmont.— A  bill  2  Blatchf.  (U.  S.)  39. 
which  alleges  the  terms  of  an  agree-  Bzamploa. — An  alle^tion  in  a  bill  for 
ment  of  assignment,  and  then  states  an  injunction  for  infringement  of  a 
that  if  by  such  agreement  an  interest  copyright  photograph,  that  complain- 
in  the  copyright  was  not  assigned  and  ant  **  is  the  author,  inventor,  designer, 
transferred  to  the  plaintiff,  the  agree-  and  proprietor  of  a  certain  photograph 
ment  was  an  exclusive  license,  is  a  cor-  and  negative  thereof,  known  and  en- 
rect  form  of  equity  pleading.  The  titled  *  Photograph  No.  23  of  Lillian 
facts  are  stated,  and  the  conclusions  Russell,  by  B.  J.  Falk,  N.  Y.,'  ^  Is  suffi- 
therefrom  are  stated  in  an  alternative  cient  without  jgiving  a  description  of 
form.  Black  ?>.  Henry  G.  Allen  Co.,  the  method  of  producing  the  photo- 
43  Fed.  Rep.  618.  graph,  or  attaching  a  copy  thereof  to 

Maps  as  Part  of  nm.— It  is  proper  to  the  bill.    Falk  v,  Schumacher,  48  Fed. 

attach  to  a  bill  praying  relief  for  an  Rep.  222 ;  Falk  v.  Seidenberg,  48  Fed. 

infringed  copyright  of  a  map,  copies  Rep.  224. 

of  the  infringed  and  of  the  infringing  In  the  absence  of  specific  exceptions, 

nups,  as  parts  thereof.  Black  v.  Henry  an  allegation  that  the  complainant  was 

G.  Allen  Co.,  42  Fed.  Rep.  618.  the  proprietor  of  a  certain  composition, 

1.  Black  V,  Henry  G.  Allen  Co.,  42  **  written  or  composed  '*  by  citizens  of 

Fed.  Rep.  618.  the  United  States,  is  a  sufficient  aver- 

S.  Lee  V.  Simpson,  3C.B.  871,  54  E.  ment  of    authorship.      Henderson    v. 

C.  L.  871,  4  D.  &  L.  666, 16  L.  J.  C.  P.  Tompkins,  60  Fed.  Rep.  758. 

105,  II  Jur.  127.  Copyrlglit  in  Opera. — An  allegation  in 

8.  Sweet  V.  Maugham,  11    Sim.  51,  4  a  bill  for  infringement  of  a  copyright  of 

Jur.  479.    But  see  Mawman  v,  Tegg,  2  an  opera,  that  the  work  was  arranged, 

Kuss.  390.  adapted,  printed  and  published  by  or 

This  is  so  although  the  complainant  for  the    plaintiff,   is   defective;  but  a 

does  not  claim  copyright  in  all  the  pas-  sufficient  title  will   be  shown   if  it  Is 

sages  copied.     Sweet  v,  Maugham,  11  also  alleged  that  plaintiff  made  many 

Sim.  51,  4  Jur.  479.  additions  and  alterations  to  the  music; 

May  AYSor  Part  Pablieation. — The  pro-  that  he  added  new  matters  of  his  own ; 
prietorof  copyright  in  a  book  need  not,  that  he  indicated  the  pieces  so  altered 
in  an  action  for  its  infringement,  aver  and  composed,  and  took  out  a  copy- 
that  the  defendant  published  the  plain-  right  therefor  in  proper  form.  Atwill 
tiff's  book.  The  declaration  states  a  r.  Ferrett,  2  Blatchf.  (U.  S.)  39. 
good  cause  of  action  if  it  avers  that  the  Ctopyrlglit  as  Proprietor. — Nobody  but 
defendant  published  parts  of  the  plain-  the  author,  or  some  person  who  has 
tiff*s  book.  Rooney  v*  Kelley,  14  Ir.  acquired  the  authority  of  the  author, 
C.  L.  R.  ic8.  can  obtain  a  copyright  under  law;  and 

4.  Atwill  V.  Ferrett,  2  Blatchf.  (U.  where  a  person  attempts  to  copyright 

S.)  39.  as  proprietor,  and  avers  that  he  has 
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the  acts  required  by  statute,  which  are  essential,  and  conditions 
precedent  to  the  title  of  the  proprietor  to  his  copyright.* 

IHidwDstiTt  AUtgttlon. — And  where  the  statute  prescribes  two  meth- 
ods for  connplying  with  the  necessary  conditions,  a  bill  alleging 
disjunctively  the  use  of  both  methods  is  ambiguous,  and  tenders 
no  issue.* 

CtajwDstlT^  Allig»ti«ii. — But  where  the  two  methods  are  not  incon- 
sistent, a  conjunctive  allegation  that  both  were  used  will  be 
upheld.* 

V.  ALLEeATlom  AlTB  Pboo?. — ^Where  the  pirated  matter  consti- 
tutes a  very  small  portion  of  the  work,  which  can  be  separated 
from  the  original  matter  without  destroying  the  value  of  such 
matter,  a  complainant  alleging  infringement  in  specified  cases  can 
obtain  relief  only  as  to  those  cases  actually  proved.^  And  to 
support  a  general  allegation  of  piracy,  the  proof  must  show  in- 
fringement in  some  material  parts.^ 

copyrighted  as    proprietor,   he    must  Kottoe  of  Copyrlglit. — An  allegation 

ahow  how  he  became  proprietor.  Chi-  that  notice  of  the  copyright  was  given, 

cago  Music  Co.  v.  }.  M.  Butler  Paper  by  inscribing  the  wonls,  "  Entered  ac- 

Co.,  lo'  Fed.  Rep.  758.  cording  to  Act  of  Congress,"  etc.,  is  es- 

1.  iS-ow  City  Directory  Co.  v.  Cur-  sential.    Falk  v,  Gast  Lith.,  etc.,  Co., 

tin,  36  Fed.  Rep.  829;  and  see  gener-  40  Fed.  Rep.  168. 

ally  article  Conditions  Precedent,  2.  Falk  v.  Howell,  34  Fed.  Rep.  739, 

Vol.  IV,  p.  626.  where  a  bill  alleging,  in  the  language  of 

Thus  a  bill  which  fails  to  allege  that  U.  S.  Rev.  Stat.  4956,  that  complainant, 

In  compliance  with  U.  S.  Rev.  Stat  "before  publication,  delivered   at  the 

4956,4916a,  the  plaintiff  delivered  at  the  office  of  the  librarian  of  Congress,  or 

office  of  the  librarian  of  Congress,  or  mailed  to  said  librarian,  a  copy  of  the 

deposited  in  the  mail  addressed  to  the  title  of  said  photograph,"  was  held  to 

librarian,  a  printed  copy  of  the  title  of  be  ambiguous. 

the  book,  and    that  within  ten  days  8.  Scribner  v,  Henry  G.  Allen  Co., 

from  the  publication  thereof  he  deliv-  43  Fed.  Rep.  680,  where  a  bill  alleging 

ered  at  the  office  of  the  librarian,  or  thedelivery,  at  the  office  of  the  librarian 

deposited  in  the  mail  addressed  to  the  of  Congress,  of  two  copies  of  the  book, 

librarian,  two  copies  of  such  book,  is  as  required  by  statute,  and  also  the  de- 

fatally  defective.     Trow  City  Direct-  posit  of  such  copies  in  the  mail,  ad- 

ory  c5o.  v.  Curtin,  36  Fed.  Rep.  829.  dressed  to  such  librarian,  was  held  not 

]>epoiit  of  Oopies  with  Ltlnraxlaii. —  to  require  the  complainant  to  elect  as 

The  revised  statutes  make  the  furnish-  to  which  averment  he  would  undertake 

ing  of  two  copies  of  a  copyright  work  to  prove. 

to  the  librarian  of  Congress  a  condi-  4.  West  Pub.  Co.  v.  Lawyers'  Co- 

tion    precedent  to  obtaming  a   valid  operative  Pub.  Co.,  64  Fed.  Rep.  360. 

copyright,  and  a  bill  to  restrain  an  in-  In  such  a  case  the  fact  that  it  would 

fringement  which  fails  to  aver  per-  require  ten  years  to  examine  and  com- 

formance  of  such  condition  is  demur-  pare  the  various  details  of  the  work, 

rable.    Parkinson  v,  Laselle,  3  Sawy.  will  not  relieve  the  complainant  from 

(U.  S.)  330.  the  necessity  of  proving  all  cases  of 

Anallegation  that  the  complainant,  as  infringement.  West  Pub.  Co.  t;.  Law- 
prescribed  by  statute,  deposited,  within  yers'  Co-operative  Pub.  Co.,  64  Fed. 
ten  days  after  publication,  in  the  libra-  Kep.  360. 

rian*s  office  at  Washington,  two  copies  6.  Cary  v.  Kearsley,4  Esp.  i68. 

of  the  book,  is  sufficient  without  alleg-  But  a  declaration  which  will  not  sup- 

Ing  that  the  book  was  published  with-  port  a  general   allegation  of  piracy, 

in  a  reasonable  time  after  the  deposit-  may  be  good  for  transcribing  paiticular 

ing  of  the  copy  of  the  title.    Scribner  matter   without    consent      Cary     v, 

V.  Heniy  G.  Allen  Co.,  49  Fed.  Rep.  854.  Kearsley,  4  Esp.  i68, 
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ByDitadttt. — When  the  defendant  alleges  some  defect  in  the 
title  of  the  complainant,  as  a  matter  of  defense  he  will  be  limited 
in  his  proof  to  the  facts  alleged.^ 

Onl  AgreMBMt. — An  allegation  that  an  agreement  was  made  by 
an  author,  permitting  certain  publishers  to  use  a  copyrighted 
work,  may  be  supported  by  proof  of  an  oral  agreement  existing 
at  the  time  alleged.^ 

VL  Laghbs. — Under  the  English  practice  a  long  delay  in 
bringing  a  suit  or  action  for  the  irifringement  of  a  copyright  was 
generally  fatal,'  unless  satisfactorily  accounted  for.^ 

Bat  with  Vt  the  practice  is  less  strict,  and  delay  is  no  defense 
when  there  is  no  proof  of  the  acquiescence  in,  or  of  failure  to 
object  to,  the  acts  constituting  the  infringement,  and  where  the 
defendant's  acts  have  not  been  induced  by  the  conduct  of  the 
complainant.^ 

1.  CoHette  v.  Groode,  7  Ch.  Div.  84a.  Twenty-tliree  TMn. — And  so  where 

Thus,  where  the  defendant  denies  that  a  work  has  been  left  for  twenty -three 

the  work  in   question  has  been  duly  years  in  the  hands  of  a  bookseller  to 

regbtered,  he  is  not  at  liberty  to  prove  whom  it  was  originally  sent  with  an  in- 

nnder  such  an  allegation  that  the  name  tention  of  having  it  published,  which 

ofthepublisherhas  been  untruly  stated,  intention  was  afterwards  relinquished, 

Coltette  V.  Goode,  7  Ch.  Div.  843,  47  and  the  work  passed  into  the  hands 

L.  J.  Ch.  370,  38  L.  T.  504.  of    the   defendants,  who  published   it 

Leave  to  amend  the  defense  so  as  to  without    the  consent  of  the    author, 

raise  the  latter  point  will  not  be  given,  Southey  v.  Sherwood,  2  Meriv.  435. 

although  by  the  plaintiff's  own  evidence  Delay  Not  Necessarily  Acqnlesceace.— 

it  appears  that  the  name  of  the  publish-  But  mere  delay  in  taking  proceedings 

er  has  been  untruly  entered  in  the  reg-  after  knowledge  of  a  piracy  is  not  in  it- 

ister.    Collette  v,  Goode,  7  Ch.  Div.  self  such  acquiescence  as  will  deprive 

843,  47  Li.  J.  Ch.  370,  38  L.  T.  504.  a  plaintiff  of  his  right  to  an  injunction 

▲eqiiiMoeiice    In    iBfirlngement. — To  at  the  hearing.     Hogg  v,  Scott,  L.  R. 

sustain  an  allegation  of  acquiescence  18   Eq.  444,  43  L.  J.  Ch.  705,  32  W* 

in  the  infringement  of  a  copyright,  it  R.  640,  31  L.  T.  N.  S.  73,  31  L,  T.  N. 

must  be  shown  that  there  was  knowl-  S.  163. 

edge  of  the  infringement.     Weldon  v.  4.  Mawman  v.  Tegg,  3  Russ.  393. 

Dicks,  xo  Ch.  Div.  247,  48  L.  }.  Ch.  Where,  because  at  the  time  of  the  in- 

30X,  27  W.  R.  639.  fringement  the  state  of  the  law  renderea 

S.  Black  V,  Henry  G.  Allen  Co.,  56  it  very  doubtful  whether  the  copyright 

Fed.  Rep.  764.  was  protected,  a  bill  was  not  filed,  but 

S.  Buxton  V.  James,  5  De  G.  &  S.  80;  the  bill  was  filed  within  a  reasonable 

Piatt  V,  Button,  19  Ves.  Jr.  447.  time  after  a  decision  by  the  court  estab- 

IMayofBlzTean. — Where  the  origi-  lishing  the  law,  it  was  held  that  the 

nal  and  the  pirated  copy  have  appeared  delay  did  not  deprive  the  owner  of  his 

at  the  same  time,  and  the  owners  of  the  right  to  an    injunction*      Buxton    v. 

copyright  have  had  ample  opportunity  James,,  5  De  G.  &  S.  80,  16  Jur.  15. 

for  discovering  the  piracy,  a  delay  of  5.  Per  Wheeler,  J.,  in   Gilmore  v, 

six  and  a  half  years  will  deprive  the  Anderson,  38  Fed.  Rep.  846. 

plaintiffs  of  their  right  to  an  injunc-  Adverse  Possession. — But  where  the 

tioQ.    Lewis  v.  Chapman,  3  Beav.  133.  defendant  has  been  in  possession  a  long 

FonrleenTean. — The  court  of  equity  time,  claiming  by  an  adverse  title,  an 

will  not  restrain  the  publication  of  a  injunction  will  not  be  granted  until  his 

copyright  work,  where  the  plaintiff  has  right  is  first  settled  at  law.    Cooper  v. 

tacitly    allowed   such   publication  for  Matthews,  8  Law  Rep.  413. 

fourteen  years,  and  been  reimbursed  for  Allegations  In  Bill.-:-It  is  not  always 

his  expenses,  and  has  obtained  con-  necessary  for  the  complainant  to  set 

tidenible    profit  from  the  publication  forth    in   his    bill    the    circumstances 

thereof.  RondelJ  v.  Murray,  i  ]ac.  311.  which  explain  a  delay  in  bringing  a 
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yn.  DiSGOYXBT. — The  plaintiff  may  have  a  full  and  particular 
discovery  as  to  the  sources  front)  which  the  defendant  alleges  he 
has  drawn  the  material  for  his  work.^  But  where  a  discovery  can 
be  of  no  use  to  the  plaintiff,*  or  is  improperly  sought,*  it  will  be 
refused  on  general  demurrer  * 

Vm.  Pehaltibs  AlTB  POBIElTirBXfl.— The  penalties  and  forfei- 
tures  given  by  statute  for  infringement  of  a  copyright  are  not 
enforceable  in  equity,  and  resort  must  be  had  to  an  action  at  law.^ 
Therefore,  an  allegation  in  a  bill  requiring  an  answer,  subjecting 
the  defendant  to  anything  in  the  nature  of  a  penalty  or  forfeiture, 
is  subject  to  demurrer.* 

WaiTcr  of  Yorftitnre. — But  it  would  seem  that  the  mere  fact  that 
the  bill  does  not  waive  the  forfeiture  is  not  ground  for  a  demurrer,^ 

Aetloii  for  Penalty. — In  an  action  to  recover  a  penalty  given  by  statute 
for  the  violation  of  a  copyright,  the  complaint  must  show  on  its 
face  that  the  articles  in  question  are  subject  to  copyright.* 

suit.    Greene  V.  Bishop,  I  Cliff.  (U.  S.)        "It  ia  an  incontrovertible  principU 

i86.  of  equity  law,  that  a  defendant  cannot 

Delay  In  FroeecnUng  Former  Suita. —  be  compelled  to  make    disclosures  in 

The  fact  that  suits  are  pending  for  the  answer  to  a  bill  which  seeks  to  enforce 

infringement  of  certain  volumes  of  an  penalties  and  forfeitures  against  him  by 

encyclopedia,    when  such  suits  have  means  of  such  discoveries."    Betts,  J., 

not  been  prosecuted  to  a  final  hearing,  in   AtwiU    v.   Ferrett,   2  Blatchf.   (IT. 

does  not  estop  the  publishers  from  prose-  S.)  39. 

cuting    suits  for  the  infringement  of       Form  of  Action  at  Law. — As  the  for- 

later  volumes.  Black  v,  Henry  G.  Allen  feiture  accrues  one-half  to  the  owner 

Co.,  56  Fed.  Rep.  764.  of  the  copyright  and  one-half  to  the 

1.  Kelly  V.  Wyman,  17  W.  R.  399.  United  States,  it  should  be  recovered 

Where,  after  interrogatories  filed,  the  by  a  qui  tarn  action.    Stevens  v.  Cady, 

defendants,  before  answer,  offered  to  2  Curt.  (U.  S.)  200. 
submit  to  an  injunction  and  pay  costs,        Frodnctlon  of  Books  and  Flates. — In 

and  moved  to  stay  proceedings,  it  was  an   action  for    the   infringement  of  a 

held  that  the  motion  was  premature  and  copyright  chromo,  a  defendant  cannot 

that  the  plaintiff  was  entitled  to  a  dis-  be  compelled,  by  means  of  a  subpcena 

covery.      Stevens  v,  Brett,  10  L.  T.  N.  duces  tecum,  to  produce  his  plates  and 

S.  231.  books  of  account  as  evidence.    John- 

%.  Atwill  v,  Ferrett,  2  Blatchf.   (U.  son  v,  Donaldson,  18  Blatchf.  (U.  S.) 

S.)  39,  where  the  discovery  was  asked  287. 

in  aid  of  an  action  of  trespass  for  an        6.  Chapman  v.  Ferry,  12  Fed.  Rep. 

infringement  693. 

5.  Atwill  V.  Ferrett,  2  Blatchf.  (U.  Atwill  v,  Ferrett,  2  Blatchf.  (U.  S.) 
S*)  39>  where  the  bill  prayed  discovery  39,  where  a  bill  claiming  a  forfeiture  of 
from  three  defendants  in  aid  of  an  ac-  certain  pieces  of  music  and  asking  a 
tion  at  law  against  one  defendant.  discovery  was  held  bad  on  special  de* 

4.  Two  objections  may  be  taken  by  murrer.  But  see  Farmer  v,  Calvert 
general  demurrer  to  a  bill  for  infringe-  Lith.,  etc.,  Co.,  i  FHpp.  (U.  S.)  228. 
ment  of  a  copyright  which  seeks  a  dis-  Special  Demurrer. — The  parts  of  the 
covery  in  regard  to  such  infringement  bill  relating  to  penalties  and  forfeitures 
in  aid  of  a  suit  at  law:  First,  that  the  are  subject  to  special  demurrer.  Trow 
plaintiff  sets  forth  no  title  in  himself  to  City  Directory  Co.  v,  Curtin,  36  Fed. 
the  subject-matter  of  his  alleged  copy-  Rep.  829.  See  also  Stevens  v.  Glad- 
right;  second,  that  the  bill  lays  no  legal  ding,  17  How.  (U.  S.)  447. 
foundation  for  the  discovery  sought.  7.  Farmer  v  Calvert  Lith.,  etc.,  Co.« 
Atwill  V,  Ferrett,  2  Blatchf.  (U.  S.)  39.  i  Flipp.  (U.  S.)  228. 

6.  Chapman  t;.  Ferry,  12  Fed.  Rep.  8.  Rosenbach    v.    Dreyfuss,  a  Fcil 
693 ;  Stevens  v,  Cady,  2  Curt.  ( U.  S.)  200.  Rep.  217, 
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In  such  an  action  the  rules  of  practice,  as  enforced  in  the  state 
in  which  the  court  is  sitting,  will  be  followed  by  the  federal  courts.^ 

IUm  VoUm  of  Oopfiight. — The  penalty  given  by  statute  for  insert- 
ing notice  of  copyright  in  or  on  a  work  not  copyrighted,^  is 
restricted  by  the  terms  of  the  statute  to  a  single  person,^  and  an 
action,  therefore,  must  be  brought  in  the  name  of  one  person  only.^ 

In  such  an  action,  a  petition  alleging  the  publication  of  a  num- 
ber of  copies  bearing  the  false  notice,  states  but  one  cause  of 
action.* 

EL  BiRBlVQl  TO  A  MA8TXB. — Where  the  determination  of  the 
question  of  infringement  involves  much  labor,  the  common  prac- 
tice is  to  refer  the  matter  to  a  master  for  examination  and  report.^ 

1.  Brown  v.  Church,  5  Fed.  Rep.  41.  v.  Dana,  4  Cliff.  (U.  S.)  i;  West  Pub. 

lBdoi:p«iiii&tOB  mi^aammuk—NewTork,  Co.  v.  Liawjers*  Co-operatiye  Pub.  Co., 

— ^In  an  action  under  U.  S.  Rev.  Stat.  64  Fed.  Rep.  360.    So  in  the  earlj  Eng- 

4963,  relating  to  copyrights,  the   in-  lish  practice.    Jefferv  v,  Bowles,  Dick. 

dorsement  on  the  summons  read  as  fol-  439 ;  v,  Leadfbetter,  4  Ves.  Jr. 

Iowa:  "For  Twenty -five  Hundred  Dol-  681;    Carman   v,   Bowles,   2   Bro.  C. 

lars*  debt  for  a  penalty  imposed  by  title  C.  80. 

6o,chapter3,of  an  Act  of  Congressmen-        Slumld   ba   Hade   before   Searing. — 

titled  *An  Act  to  Revise  the  Statutes,*  '*The  settled  practice  in  equity  is,  where 

etc,  approved  June  30,  1874."    Such  a  the  works  are  voluminous  and  of  a  com- 

reference  to  the  act  was  held  to  be  suffi-  plez   character,  containing,  as  in   this 

clently  certain  and  definite,  under  the  case,  much  original  matter  mixed  with 

New  York  practice,  to  give  the  defend-  common    property,  the  cause  will,  at 

ant  notice  of  the  statute  under  which  some  stage  of  the  case,  be  referred  to  a' 

he  was  sued,  although  the  act  was  mis-  master  to  state  the  facts,  together  with 

descril>ed  as  respects  the  date  of  its  his  opinion,  for  the  consideration  of  the 

approval.    Brown  v.   Church,  5   Fed.  court.      It  is  a  better  course  to  make 

Rep.  41.  the  reference  before  the    final  hear- 

S.  Where  the  notice  has  been  in-  ing.  •  *  *  Cases  arise,  where  the 
lerted  in  a  work  which  was  not  subject  court,  under  such  circumstances,  would 
to  copyright,  no  penalty  has  been  in-  not  order  a  reference,  but  would  pro- 
curred ;  and  a  petition  which  alleges  ceed  to  compare  the  t>ooks  and  ascer- 
that  the  article  was  not  subject  to  copy-  tain  the  details  of  the  infringement." 
right,  though  the  description  of  the  ar-  Clifford,  J.,  in  Lawrence  v.  Dana,  4 
tide  as  given  in  the  petition  showed  Cliff.  (U.  S.)  84. 
that  it  was  subject  to  copyright,  is  in-  On  Motion  for  Prallmlnary  lajnnotlon. 
consistent  and  subject  to  demurrer.  — ^The  preliminary  Injunction  may  be 
Taft  V,  Stephens  Lith.,  etc.,  Co.,  38  refused  until  after  examination  and  re- 
Fed.  Rep.  38.  port  by  a  master.    Story  v,  Derby,  4 

Nor  will  the  court  on  demurrer  en-  McLean  (U.  S.)  160. 
deavor  to  reconcile    such   apparently        But  where  it  does  not  appear  that 

contradictory  averments  in  the  plead-  the  acts  or  intentions  of  the  defendants 

ings.    Taft    v.    Stephens    Lith.,    etc.,  are    in    violation  of  the  rights  of  the 

Co.,  38  Fed.  Rep.  38.  plaintiffs,  reference  to  a  master  cannot 

S.  U.  8.  Rev.  Stat,  f  4963.  be  had  to  determine  the  question  of 

4.  Ferretttr.  Atwill,  iBlatchf.  (U.  S.)  infringement  in  a  motion  for  preliml- 
151.  nary  injunction.    Smith  v,  Johnson,  4 

5.  Taft  V,  Stephens  Lith.,  etc^  Co.,  Blatchf.  (U.  S.)  252. 

38  Fed.  Rep.  38.  In   England  comparisons    between 

0.  Webb  V,  Powers,  3  Woodb.  &  M.  the  books  are  often  made  by  the  judges, 

(U.  S.)  497 ;  Folsom  v.  Marsh,  3  Story  and  questions  of  infringement  thus  as- 

(U.  S.)    100;  Stonr  v,  Derby,  4  Mc-  certained.    Murray  v.  Bogue,  X  Drew 

Lean  (U.  S.)  160;  Story  v.  Holcombe,  353,  17  Jur.  319;  Lewis  v.  Fu]larton,a 

4  McLean    (U.    S.)    306;  Greene    v,  Beav.  6. 

Bishop,  I  Cliff.  (U.  S.)  186;  Lawrence  The  court  will  Itself  compare  and 
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Oplalmi  of  Ibitar. — ^The  opinion  of  the  master  on  the  question  of 
infringement  may  be  taken  in  connection  with  his  report  on  the 
facts  of  thecase.^  But  the  opinion  thus  rendered  is  not  conclu- 
sive, but  is  open  to  examination  by  the  court.^ 

X.  IHJUVOTIOV — ^PermaiiAnt  Iigimetion. — A  permanent  injunction 
is  the  most  effective  remedy  for  the  infringement  of  a  copy- 
right, and  will  be  granted  on  the  final  hearing  whenever  it  clearly 
appears  that  the  copyright  has  been  infringed.' 

At  What  8tag«  of  the  Bait. — The  injunction  is  usually  granted  after  a 
report  by  a  master.^  But  where  the  case  is  heard  without  a 
reference  to  a  master,  the  court  will  order  an  injunction  at  the 
same  time  that  it  makes  a  decision  upon  the  merits,^  unless  it 
appears  on  the  hearing  that  a  reference  to  a  master  is  necessary, 
when  the  injunction  will  be  withheld  until  the  nature  and  extent 
of  the  infringement  are  thus  ascertained.® 

Twiponry  ligiuetiffii. — Where  the  complainant  has  made  out  a 
prima  facie  case,  and  the  injury  is  of  such  a  nature  as  to  require 
immediate  relief,  a  temporary  injunction  will  generally  be  granted.^ 

Motioii  to  MiiolTo. — Denials  and  allegations  founded  merely  on 
information  and  belief  are  not  sufficient  to  entitle  the  defendant 
to  a  dissolution  of  an  injunction  restraining  the  infringement  of 
the  copyright ;  they  must  be  on  personal  knowledge,  or  supported 
by  the  affidavit  of  some  person  or  persons  having  personal  knowl- 
•edge.* 

decide  upon   alleged   piracies    hy   in-  with   laj^  per  cent,  of  the  sales  for 

spection,  where  that  can  be  easily  and  expenses,  and  another  master,  account- 

safehr  done.    Sheriff  v,  Coates,  i  Russ.  ing  for  a  second  set,  credited  12  per 

&  M.  159.  cent.,  the  conclusions,  being  so  nearly 

Nor  will  the  court  grudge  any  labor  alike,  were  allowed  to  stand.  Callaghan 

which  may  be  necessary  in  order  to  as-  v,  Myers,  128  U.  S.  617. 

certain  how  far  the  injunction  should  8.  As  to  the  cases  in  which  a  per- 

extend.    Jarrold  v,  Houlston,  3  Kay  &  manent  injunction  will  be  granted,  see 

J.  708;  3jur.  N.  S.  1051.  article  Copyright,  Am.  &  Eng.  Ency. 

1.  Lawrence  v.   Dana,  4  Cliff.   (U.  Law. 

S.)  I.  4.  Lawrence   v.    Dana,  4  Cliff.  (U. 

The  master  may  give  his  opinion  as  S.)  i. 

to  the  extent  of  the  injury  suffered  by  6.  Lawrence  v.  Dana,  4  Cliff.  (U. 

the  plaintiff.  Greene  v.  Bishop,  i  Cliff.  S.)  z. 

(U.  S.)    186;    Osgood    V,    Allen,     i  6.  Lawrence  v,  Dana,  4  Cliff.  (U. 

Holmes  (U.  S.)  185.  S.)  i. 

9.  Webb  V,  Powers,  a  Woodb.  &  M.  7.  As  to  when  the  court  will  grant  a 

( U.  S.)  497.  temporary  injunction,  see  article  Copy- 

Bzamplea. — Thus,  where  the  master  right,  Am.  &  Ene^.  Ency.  Law. 

reported  that  the  defendant's  work  was  8.  Farmer  v.  Calvert  Lith.,  etc.,  Co., 

an  abridgment  of  that  of  the  plaintiff,  i  Flipp.  (U.  S.)  228. 

and  not  piratical,  the  court  found  that  Affidaylta. — The  complainant  cannot, 

a  part  of  the  work  was  not  an  abridg-  on  motion  to   dissolve  an  injunction, 

meni  but  a  compilation  borrowed  from  read  affidavits  for  the  purpose  of  rebut- 

the  plaintiff's  work,  and  granted  an  in-  ting  certain  averments  of  the  answer 

junction.    Story  v,  Holcombe,  4  Mc-  concerning  the  complainant's  title.    As 

Lean  (U.  S.)  306.  to  such  points  he  must  depend  on  the 

BUglit  Varlanee  In   Two   Reports. —  affidavits  filed  with  his  bill.    But  on 

Where  one  master,  accounting  for  one  the  question  of  infringement  he  may 

set  of  volumes,  credited  the  defendants  read  affidavits  in  rebuttal.    Farmer  v. 
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XL  AOOOUVT. — ^The  right  to  an  account  is  incident  to  the  right 
to  an  injunction,  and  may  be  decreed  by  a  federal  court  under  its 
power  to  enjoin  infringements  of  copyrights,  although  such  power 
is  not  expressly  granted  by  Congpress.^ 

■wt  1M  Ftayed  te. — ^The  account  must  be  prayed  for  in  the  bill ;  ^ 
but  it  may  be  .had  under  a  prayer  for  general  relief.* 

OuBok  SmbrMe  PttBAlttw  or  DunagM. — ^An  account  for  profits  cannot 
embrace  penalties  ^  or  damages.^ 

Xn.  DiCBXE. — In  an  equitable  action  for  infringement  a  decree 
cannot  be  made  for  the  penalties  imposed  by  statute,  but  may  be 
made  for  the  amount  of  profits  on  the  sales.® 

XiH.  Costs. — In  determining  the  question  of  costs,  the  court  will 
consider  the  conduct  of  the  parties/  whether  the  defendant  has 
acted  in  good  faith,^  and  whether  the  plaintiff  has  unnecessarily 
increased  the  amount  of  the  costs.® 

Calvert  Lith.,  etc.,  Co.,  i  Flipp.  (U.  ord,  and  if  they  take  no  exceptions  the 

S.)  228.  report  stands  without  exception.     Bel- 

1.  Stevens  v.  Gladding,  17  How.  (U.  ford  v,  Scribner,  144  U.  S.  488. 

S.)  447;  Stevens  v.  Cady,  2  Curt.  (U.  7.  Weldon  v,  Dicks,  10  Ch.  Div.247. 

S.)  200 ;  Pierpont  v,  Fowie,  2  Woodb.  Bzamiilet. — The  plaintiff  filed  a  bill 

&  M.  (U.  S.)  23;  Gilmore  v.  Anderson,  to  restrain  the  piracy  of  a  publication. 

38  Fed.  Rep.  846 ;  Falk  v.  Gast  Lith.,  After  such  filing,   but  before  putting 

etc.,  Co.,  54  Fed.  Rep.  890 ;  Sanborn  in  their  answers,  the  defendants  offered 

Map,  etc.,  Co.  v.  Dakin  Pub.  Co.,  39  to  pay  the  plaintiff  all  damages,  but  the 

Fed.  Rep.  266.    See  also  article  Copy-  plaintiff  refused  the  offer  and  prose- 

RIGHT,  Am.  &  Eng.  Ency.  Law.  cuted  the  cause  to  a  hearing,  waiving 

8.  Steven8v.Cady,2 Curt.  (U.S.)  200.  an  ^account      Under    such    circum- 

5.  Stevens  v.  Gladding,  17  How.  (U.  stances,  the  plaintiff  was  held  to  been- 
S.)  447;  Gilmore  v.  Anderson,  38  Fed.  titled  to  his  costs  in  the  suit  up  to 
Rep.  846.  and  including  the  answer,  but  not  to 

4.  Stevens  v.  Cady,  2  Curt.  (U.   S.)  those  incurred  after  answer.    Colburn 

20D.     Not    so    in    England^  Hole    v,  v.  Simms,  7  Jur.  1104. 
Brmdbury,  12  Ch.  Div.  886.  Where  it  was  apparent  that  more  for- 

6.  By  statute,  damages  may  be  re-  bearing  conduct  on  the  part  of  the  de- 
covered  in  equity  for  the  infringement  fendant  would  have  prevented  the  suit, 
of  a  patent,  but  as  there  is  no  provision  and  that  he  had  rejected  all  overtures 
for  damages  in  cases  of  copyright,  it  and  determined  to  fight  out  the  case 
has  been  held  that  such  recovery  can-  upon  utterly  untenable  grounds,  the 
not  be  had.  Rev.  Stat.,  f  106,  give  litigation  having  been  brought  about 
jurisdiction  to  the  courts  of  the  United  by  his  conduct,  it  was  ordered  that  he 
States,  of  suits  and  actions  arising  pay  the  costs.  Weldon  v.  Dicks,  10 
under  the  copyright  laws  of  the  United  Ch.  Div.  263. 

States,  and  give  them  power  to  grant  8.  Maxwell  v.  Somerton,  22  W.  R. 

injunctions  according  to  the  principles  313,  30  L.  T.  N.  S.  11. 

of  equity,  inciden t to  which  is  a  right  to  Where  the  defendant's  work  was  a 

an  account  of  profits;  but  no  provision  flagrant  imitation  of  the  plaintifTs,  he 

is    made  for  damages.      Chapman  v,  was  not  allowed  his  costs,  although  an 

Ferry,  12  Fed.  Rep.  603.  injunction  was  refused  because  of  fail- 

6.  Stevens  v,  Gladmng,  17  How.  (U.  urein  the  plaintiff  to  show  title.    Cob- 

S.)  447.  bett  v.  Woodward,  L.  R.  14  Eq.  407. 

SmpCiOBS  on  Appeal. — On  appeal  bv  9.  The    part  of   a   work  in    which 

the  defendants  from  a  final  decree,  if  copyright  is  claimed  should  be  distin- 

exceptions  were  taken  by  them  to  the  guished  in  the  bill^  otherwise  the  costs 

report  of  the  matter,  it  is  their  duty  as  unnecessarily  incurred  must  be  borne 

appellants  to  bring  such  exceptions  in  bv  the  plaintiff.    Page  v.  Wisden,  17 , 

the  appellate  court  as  part  of  the  rec-  W.  R.  483,  20  L.  T.  N.  S.  435. 
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2.  Defendant,  32. 
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ym.  Iv  What  Cjovbts  CioenzABii,  33. 
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X.  Stay,  35. 
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XVL  A7PBAi%  37. 

CROSS-REFERENCE. 
A%  to  writs  of  error  generally,  see  article  ERROR,  WRIT  OF. 

L  DBTOriTlom. — Coram  nobis  (before  us)  designates  a  writ  of 
error  to  review  proceedings  before  the  same  court  which  is  alleged 
'  to  have  committed  the  error. 
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Coram  vobis  (before  you)  designates  a  writ  of  error  for  a  review 
by  a  higher  court.^ 

n.  QmcB  07  THB  WxiT— 1.  Srron  of  Ettot  before  Trial— Bdlef  fnm 
Sown  of  liMt. — The  office  of  the  writ  of  coram  nobis  is  to  bring  the 
attention  of  the  court  to,  and  obtain  relief  from,  errors  of  fact,^ 
such  as  the  death  of  either  party  pending  the  suit  and  before 
judgment  therein ; '  or  infancy,  where  the  party  was  not  properly 
represented  by  guardian^^  or  coverture,  where  the  common-law 

1.  Anderson  Law  Diet.  a6o.  Missouri, — State   v,    Heinrich,     14 

fM|fM«ii  praetlM.^- Ci^rauR  nobis  was  Mo.  A  pp.  146;  Dugan  v.  Scott,  37  Mo. 

**the  nameeiven  to  writs  of  error  on  App.  663;  Hirsh  t;.  Weisberger,  44  Mo. 

judgments  of  the  Court  of  King's  (or  App.  506;  Marble  v,  Vanhorn,  53  Mo. 

Qpeen's)  Bench,  so  caHed   from  that  App.  361 ;  Latshaw  v.  McNees,  50  Mo. 

clause  in  the  old  forms  which  described  381. 

the  record  and   process  as  remaining  Tennessee. — Bigham    v.    Brewer,    4 

'before  us'  {qua  coram  nobis  resident)  Sneed  (Tenn.)  433;  Crouch  v.  MulH- 

that    being  the    stjle  of   the  court."  nix,  i   Heisk.  (Tenn.)  478;    Memphis 

Burrill  Law  Diet.  379;  i  Archbold  Pr.  German    Sav.    Assoc,  v.  Hargan,    9 

334,  276;  3  Tidd  Pr.  1x36.  Heisk.  (Tenn.)  496. 

Ooonm  TOMS,  *'  a  name  cnven  to  writs  Texas. — Weaver  v.  Shaw,  5  Tex.  386. 

of  error  on  judgments  of  other  courts  United  States. — Albree  v,  Johnson, 

than  the  King's  (or  Queen's)   Bench,  i  Flipp.  (U.  S.)  341. 

especiaUj  the  Court  ofCommon  Pleas,  England,  — Walter  v.    Perry,    Cro. 

to  correct  its  own  judgments,   as  for  Eliz.  199;  Castledine   v.  Mundy,  4  B. 

errors  in  fact.**    Anderson  Law  Diet.  &  Ad.  90;  Bevan  v.  Cheshire,  3  Dowl. 

411;   Abbott   Law   Diet.   289;   Burrill  P.  C.  70;  Rex  v.  Tones,  3  Ld.  Rajm. 

Law  Diet.  380;  Rapalje  8l  Lawrence  1535;    Evans  v,  Chester,  3  M.  &  W. 

Law  Diet.  395,  396;  a  Tidd  Pr.  1x37,  847,  3  Tidd  Pr.  1136,  i  Rob.  Abr.  747, 

1143,  1143.  I   Sid.  208,  3  Salk.  145-147. 

JHstUiettoa — Coram  Nobis.  ^**  The  Equity  Powers  of  Ooiirt.^The  rem- 

writ  was  called  a  writ  of  error  coram  edj   by  this    writ   does    not    abridge 

nobis  in  the  King's  Bench,  because  the  the  injunctive  or  equity  powers  of  the 

record  and  proceedings  were  stated  in  court.     Douglass    v.  Jojrner,   i   Baxt. 

the  writ  to  remain  before  us  (coram  (Tenn.)  33. 

nobis)j  the    Court  of   King's  Bench.  8.  Meggot  v,  Broughton,  Cro.  Eliz, 

The  king,  by  fiction  of  law,  was  pre-  106;    Collins  v.  Mitchell,  5  Fla.  364; 

sumed  to  preside  in  person.'*     i  Arch-  Life  Assoc,  of  America  v.  Fassett,  103 

bold  Pr.  334;  3  Saund.  loi  a;  3Coole7's  111.  315;  Case  v,  Ribelin,  i  J.J.  Marsh. 

Blackstone  (3d  ed.)  416,  note ;  Teller  V.  (Ky.)  39;  Mississippi,  etc.,  R.  Co.  v, 

Wetherell,  6  Mich.  49.  Wynne,   43  Miss.   315;    Devereux   v. 

Coram    Vobis, — **  In    the    Common  Roper,   i  Phila.   (Pa.)   183;  Hurst   v. 

Pleas,  where  the  king  is  not  supposed  Fisner,  i  W.  &  S.  (Pa.)  438;  Weaver 

to  preside,  it  was  called  a  writ  of  error  v,  Shaw,  5  Tex.  386 ;  Martel  v,  Hern- 

toram   vobis^  because  the  record  and  sheim,  9  Tex.  394;  Mills  t^.  Alexander, 

proceedings  were  stated  in  the  writ  to  3x  Tex.  154;    Giddings  v.  Steele,  38 

remain  before  jou  {coram  vobis) ;  that  Tex.  733 ;  Milam  Co.  v.  Robertson,  47 

is,  the  king's   justices."    3    Tidd   Pr.  Tex.  323. 

1056,  note  y;  Archbold  Forms  343;  a  Death  of  Oodoflindant. — Where  one 

Dtmlap  Pr.  1135.  of  two  defendants  dies  before  a  judg- 

S.  Connecticut, — Jeffery  v.  Fitch,  46  ment  rendered  against  both,  the  error 

Conn.  604.  may  be  corrected   by  a  writ  of  error 

Ilisnots, — Sloo  V,  State  Bank,  a  III.  coram  nobis.    Calloway  v.  Nifong,  i 

436;  Beaubien  v.  Hamilton,  4  111.  313 ;  Mo.  223. 

Peak  V,  Shasted,  3i  III.  it7.  4.  3  Tidd  Pr.   11 36;  Life  Assoc,  of 

/i9wa.—Mc Kinney  v»  Western  Stage  America  v.  Fassett,  102  111.  315. 

Co.,  4  Iowa  430.  A  Matter  of  Coarsa. — Where  infancy 

Maryland j-^Bridendoljph  v,  Zeller,  is  clearly  shown  for  error  in  fact,  the 

3  Md.  335.  allowance  of   the  writ  is    matter   of 
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disability  still  exists,^  or  insanity,  it  seems,  at  the  time  of  the  trial  ;* 
or  a  valid  defense  existing  in  the  facts  of  the  case,  but  which, 
without  negligence  on  the  part  of  the  defendant,  was  not  made, 
either  through  duress  *  or  fraud  or  excusable  mistake ;  ^  these 
facts  not  appearing  on  the  face  of  the  record,^  and  being  such 
as,  if  known  in  season,  would  have  prevented  the  rendition  and 
entry  of  the  judgment  questioned.^ 

course.    Swain  v.  Heartt,  2  How.  Pr.  remedj  at  law,  and  that  a  bUl  of  equitj 

(N.  Y.  Supreme  Ct.)  90.  would  not  lie. 

KeproM&tad  by  Attomoy.— Where  an  GUlm   Barrod —  ITotlco— Defoaae. — It 

infant  appears  and  defends  by  attorney,  has  also  been  held  a  proper  remedy 

instead  of  by  guardian,  and  judgment  where     a     judgment     was     obtained 

has  been  rendered  ajg;ain8t  him,  a  writ  against  a  cosurety,  without  notice,  ap- 

of  error  coram  nobis  will  lie.    Mere-  pearance,  or  defense,  after  the  claim 

dith  v.  Sanders,  a  Bibb  (Ky.)  1 01 ;  Ex  was    barred    by    statute.      Merritt    v, 

/.  Toney,  11   Mo.  661 ;  Powell  v,  Gott,  Parks,  6  Humph.  (Tenn.)  332. 

13  Mo.  458 ;  Kemp  v.  Cook,  18  Md.  130.  Contiiiiiance — Judgment  as  For   Do- 

1.  Life  Assoc,  of  America  v,  Fassett,  fiinlt. — In  Crouch  v,  MuUinix,  i  Heisk. 
X02  111.  315;  Breckenridge  v.  Cole-  (Tenn.)  478,  the  cause  had  been  con- 
man,  7  B.  Mon.  (Ky.)334;  Walker  v.  tinned  over  the  tenn,  but  after  the 
Deaver,  79  Mo.  664;  McCurdy  v,  plaintiff  had  left  the  court  judgment  by 
Baughman,  43  Ohio  St.  78,  85;  McLe-  default  was  entered  against  him.  He 
more  v,  Durivage,  92  Tenn.  482 ;  Nor-  was  entitled  to  a  writ  of  error  coram 
ris  V.  Wilber,  i  Baxt.  (Tenn.)  365;  Al-  nobis  for  a  rehearing. 

bree  v.  Johnson,  i  Flipp.  (U.  S.)  341,  In  Jones  v .  Kincaid,  5  Lea  (Tenn.) 

2.  Freeman  Judg.,  §  94.  677,  under  a  similar  statement  of  facts. 
In  Adler  v.  State,  35  Ark.  517,  Eng-  relief  was  actually  obtained  in  equity, 

lish,  C.   J.,  said :  **  We  think  the  cir-  although  it  was  held  that  relief  could 

cult  judge  had  power  to  issue  the  writ  also  have  been  secured  by  a  writ  coram 

of  error  coram  nobis  and,  upon  the  as-  nobis, 

signment  of  error  in  fact  that  Kahn  Contra  Kon  Pros,  as  to  One,  Unknown  to 

was  insane  when  tried,  if  disputed  by  Oodofendant. — In  Thomp.  Cas.  (Tenn.) 

the  state,  to  cause  a  jury  to  be  impan-  264,  died  in  King's  Tenn.  Dig.  974,  the 

eled  in  term  to  try  such  issue."  fact  that  a  non  pros,  was  entered  as  to 

Ooatnr^Eguity  Powers. — In  With-  one  of  the  defendants  without  the 
row  V,  Smithson,  37  W.  Va.  757,  it  was  knowledge  of  the  other  defendant — who 
held  that  equity  having  jurisdiction  to  had  no  opportunity  to  plead  accord  and 
restrain  proceedings  and  compel  the  satisfaction — was  not  ground  for  this  re- 
plaintiff  to  go  there  for  justice,  the  writ  lief,  satisfaction,  in  fact,  having  been  re- 
of  error  coram  nobis  was  not  the  proper  ceived  only  as  to  the  former  defendant, 
proceeding  in  such  a  case.  Frand    of     Oppoelng     Coimtol. —  In 

8.  Sandersf.  State, 85 1 nd.  318;  State  Tucker  v,  James,   12    Heisk.   (Tenn.) 

V,  Calhoun,  50  Kan.  523.  333,  the  counsel  for  the  defendant  drew 

4.  Dinsmore  v,  Boyd,  6  Lea  (Tenn.)  a  plea,  and  left  the  same  with  the  coun- 

689;  Crawford  v.  Williams,    i   Swan  sel  for  the  plaintiff  to  be  filed.     The 

(Tenn.)  341 ;  McLemore  v,  Durivage,  plea  was  not  filed,  but  judgment  taken 

92  Tenn.  402.  by  default    Relief  was  granted  by  this 

Adequate  Kemedy  at  Law. — In  Gunn  writ 
V.  Neal,  2  Heisk.  (Tenn.)  318,  the  6.  State  v,  Heinrich,  14  Mo.  App. 
plaintiff  appealed  from  a  judgment  146;  Dugan  t;.  Scott,  37  Mo.  App.  663; 
rendered  before  a  justice  of  the  peace,  Hirsh  v,  Weisberger,  44  Mo.  App.  506. 
but  failed  to  prosecute  his  appeal  for  ApxMirent  Errors. — It  cannot  be  used 
several  years.  He  then,  witiiout  the  to  correct  errors  of  fact  apparent  on 
knowledge  of  the  defendant,  obtained  the  record.  Le  Bourgeoise  v.  Me- 
an affirmance  of  the  judgment  It  was  Namara,  10  Mo.  App.  116,  affirmed  in 
held  that  the  defendant  was  entitled  to  82  Mo.  189;  Upton  v.  Philips,  ti  Heisk. 
relief  by  writ  of  error  coram  nobis;  (Tenn.)  215. 
that  such  writ  furnished  an  adequate  0.  Marble  v,  Vanhorn,  53  Mo.  App. 
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Xaova  biforo  Trial — ITegUgonoo. — The  writ  will  not  lie  where  the 
party  complaining  knew  the  fact  complained  of,  at  the  time  of  or 
before  trial,  or  by  the  exercise  of  reasonable  diligence  might  have 
known  it ;  *  or  is  otherwise  guilty  of  personal  negligence  in  the 
matter ;  *  or  when  proper  advantage  could  have  been  taken  of 
the  alleged  error  at  the  trial.* 

Vfvly  Diaoowod  Svidoaoo. — An  error  of  fact,  for  the  purpose  of  this 
procedure,  does  not  consist  in  newly  discovered  evidence.* 

A^fadioated  Iiaao. — Neither  does  this  remedy  lie  to  correct  an 
adjudicated  issue  of  fact.^ 

2.  Ministerial  Errors. — The  writ  also  lies  to  correct  pure  minis- 
terial errors  of  the  officers  of  the  court.* 

3.  Erroneous  Executions  and  Forthcoming  Bonds — izaeatiQa. — Error 
coratn  nobis  may  be  raised  to  set  aside  an  erroneous  execution.^ 

yorfhooning  Bond. — Whether  it  is  a  proper  mode  of  reaching  a 
defective  forthcoming  bond  has  been  questioned.* 

4.  Errors  of  Law. — A  writ  of  error  coram  nobis  does  not  lie  to 
correct  errors  of  law.* 

361 ;    Bigham     v»   Brewer,    4    Sneed  party  to  have  docketed  and  dismissed 

(Tenn.)  432.  the  case,  and  the  U.  S.  Supreme  Court 

1.  Marble  v,  Vanhom,  53  Mo.  App.  refused  to  review  a  judgment  on  a  writ 

361.     As   where    the   party   supposed  of  error  coram  nobis  under  these  cir- 

the  process  was  served  in  another  case,  cumstances. 

Jackson  V.  Milsom,  6  Lea  (Tenn.)  515*  4*  Howard    v.    State,  58  Ark.   329; 

S.  Absence   of    Council. —  Carney  v.  Bigham  v.  Brewer,  4   Sneed  (Tenn.) 

McDonald,  10  Heisk.  (Tenn.)  234.  432 ;  Thomp.  Cas.  (Tenn.)  264,  cited  in 

Failnro   to  Mote    Appearance.  —  An  King's  Tenn.  Dig.  974. 

agreement  between  opposing  counsel,  0.  Howard  v.  State,  58  Ark.  229. 

that  neither  will  take  judgment  against  6.  i    Archbold    Pr.    234;    Teller  v. 

the  other  without  notice,  is  no  ground  Wetherell,  6  Mich.  49;  Phillips  v,  Rus- 

for  the  writ,  where  the  counsel  taking  sell,  Hempst.  (U.  S.)  62. 

the  judgment  did   not  know  that  the  Fault  of  Clerk. — A  failure  of  the  clerk 

opposing  counsel  was  employed  in  the  of  court  to    properly  file  an   answer, 

case,  no  appearance  having  been  en-  by  which  the  party  was  prevented  from 

tered.      Dinsmore     v,    Boyd,   6    Lea  making    a    defense,    has    been  held  a 

(Tenn.)  689.  ground  for  the  writ    Jones  v,  Pearce, 

BeUanoo   on   Codefendant. —  It   was  12  Heisk.  (Tenn.)  281. 

held   in    the   Memphis  German   Sav.  7.  Phillips  v.  Russell,  Hempst.  (U. 

Inst.  z».  Hargan,  9  Heisk.  (Tenn.)  496,  S.)  62. 

that  it  was  negligence  to  rely  upon  the  8.  Parkinson  v,  Waldron,  7  Smed.  & 

promise  of  a  codefendant  to  make  the  M.   (Miss.)  189;  Fellows  v.  Griffin,  9 

defense,  and  the  party  could  not  be  re-  Smed.  &  Nf.  (Miss.)  362. 

lieved  jfrom  the  consequences  of  the  9.  Maple  v.  Havenhill,  37  111.  App. 

failure  of  such  party  to  make  the  de-  311;  Hawkins  v,  Bowie,  9  Gill.  &  J. 

fense  by  error  coram  nobis,  (Md.)  428 ;  Fellows  v,  Grimn,  9  Smed. 

S.  In  Brandon    v,  Diggs,   i    Heisk.  &  M.  (Miss.)  362;  Patterson  t;.  Arnold, 

(Tenn.)  472,  the  defendant  could  not  4 Coldw.  (Tenn.)  364;  Brandon  t;.  Diggs, 

find  the  plaintiff's  declaration  with  the  i  Heisk.  (Tenn.)  472 ;  Upton  v.  Philips, 

files  of  the  court.    If  this  fact  had  been  11    Heisk.  (Tenn.)   215;   Dinsmore  v. 

brought  to  the  attention  of  the  court,  a  Boyd,  6  Lea  (Tenn.)  689;  Bigham  v, 

judgment  of  lii^ii /r<7j.  could  have  been  Brewer, '4  Sneed  (Tenn.)  433;  Milam 

taken.  Co.  v.  Robertson,  47  Tex.  222. 

Bnlo  of  Court. — In  Pickett  v.  Leger-  Consolidated    Cases. — That    several 

wood,  7  Pet.  (U.  S.)  144,  a  rule  of  the  cases  were  consolidated  and  tried  to- 

Clrcult  Court  would  have  enabled  the  gether  is  not  a  ground  for  the  writ 
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ttatoi  in  Xodern  PraotiM.       CORAM  NOBIS      Btatas  in  Xodern  Pnetloe. 

m  STATVinr  XOSBBV  PbactigB. — Notwithstanding  occasional 
statements  that  the  writ  of  coram  nobis  has  ''  fallen  into  desue- 
tude/' ^  and  that  "  redress  obtained  through  its  aid  is  now  sought 
by  motion,"*  it  was  a  part  of  the  common  law  received  from  the 

mother  country,*  and,  when  not  specially  abrogated  by  statute,* 
still  remains  a  factor  in  modern  practice.^ 

Prooeadi&gf  of  like  Vaiwt. — Proceedings  of  like  nature,  under  what- 
ever name,  partake  of  the  same  underlying  principles  in  practice.* 

Thomp.   Cas.    (Tenn.)   264,   cited   in  tended  that  error  in  fact  coaldonlybe 

King's  Tenn.  Dig.  974.  corrected  in  the  same  court  where  the 

Dopoilttoni — Motion. — Nor  that  depo-  cause  was  commenced,  by  a  writ  of 

sitions  taken  without  notice  were  used,  error  coram  nobis,    Thompson,  C.  J., 

and    formed     the    basis    of   the    de-  in  writing  the  opinion,  said:  "This  ia 

cree.    Davidson  v,  Fitzgerald,  Jackson  certainly    against  what  has  been  the 

(Tenn.)   1878,  cited  in   King's    Tenn.  universal  practice  with  us,  as  to  writs 

Dig.  974.  of  error  to  inferior  courts,  and  we  ap- 

1.  Black  on  Judg.,  f  300 ;  McKindley  prehend  the  objection  has  no  found a< 
V.  Buck,  43  111.  488.  tion  in  principle.     It  is  true  we  find  It 

2.  Freeman  on  Judg.,  ^  94;  Sloo  v.  laid  down  in  the  English  books  that 
State  Bank,  2  111.  439.  for  error  in  fact  a  writ  of  error  will  not 

8.  Jeflery  v.  Fitch,  46  Conn.   604;  lie  from  the   Exchequer  Chamber  or 

Sanders  v.  State,  85  Ind.  318,  44  Am.  the  House  of  Lords ;  but  the  reason  as- 

Rep.  29;   DeWitt  v.  Post,  11   Johns,  signed  for  it  shows  that  no  such  rule 

(N.  Y.)  460 ;  Comstock  v.  Van  Schoon-  can  apply  to  this  court.     Error  in  fact 

hoven,  3   How.  Pr.  (N.  Y.   Supreme  must  be  tried  by  a  jury,  and  no  such 

Ct.)  359 ;  Day  v.  Hamburgh,  1  Browne  trial  can  take  place,  either  in  the  House 

(Pa.)  75;  Phillips  v.  Russell,  Hempst.  of  Lords  or  in  the  Exchequer  Chamber. 

(U.  S.)  62.  Hence,  the  necessity  of  a  writ  of  error 

4.  Rev.  Stat  111.,  ch.  no,  §  67;  Cour-  coram  nobis.  •  *  •  This  court  can  is- 

sen  V,  Hixon,  78  111.  339;  McKindley  sue  a  venire  for  a  jury  to  try  the  fact 

V.  Buck,  43  111.  488;  N.  Y.  Code  Pro.,  of  infancy.    There  can,  therefore,  be 

4^  1 282-1 391  inclusive.  no  reason  why  this  error  should  not  be 

0.  See  cases  cited    throughout  this  corrected  here." 

article,   especially  Sanders    v.    State,  6.  Comstock  v.  Van  Schoonhoven,  3 

85  Ind.  318.  How.  Pr.  (N.  Y.  Supreme  Ct.)  258. 

Tennessee.  —  Code    Tenn.,    §  3100.  In  Davis  v,  Packard,  6  Wend.   (N. 

In  this  state  it  lies  to  decrees  in  chan-  Y.)  337,  it  was  held  that  the  court  for 

eery,  as  well  as  to  judgments  at  law.  the  correction  of  errors  had  no  juris- 

Hicks  V.  Haywood,  4  Heisk.  (Tenn.)  diction  "  to  reverse  a  judgment  of  the 

598.    Also  to  decrees  of  the  County  Supreme  Court  for  error  in  fact,  unless 

Court.    Swafford  v.  Howard,  8  Baxt.  the  question  had  been  first  examined 

(Tenn.)  326.  and  decided  upon  a  writ  of  error  coram 

Oommon-law   Blgbt.  —  In    Tames  v.  vobis  in  that  court." 

Williams,  44  Miss.  47,  Tarbell, }.,  said:  Power  Bemalna  as  at  Oommon  Law. — 

"There  is   no  reference  to  a  writ  of  In  Smith  v,  Kingsley,  19  Wend.  (N. 

error  coram  nobis  in  the  code,  but  it  is  Y.)  620,  Cowen,  }.,  in  speaking  of  the 

a  common- law    right.*'      "The  judg-  writ  coram  nobisy  said:  "It  is  a  writ 

ment,  as  in  this  case,  may  be  recalled  well  known  to  the  common  law,  and 

and  the  cause  revived  either  by  this  will  not  lie  to  remove  a  judgment  from 

writ  or  by  motion,  the  latter  mode  hav-  the  King's  Bench  to  a  superior  court, 

ing  been  several   times    adopted  and  *  *  *  The  jurisdiction  of  the  Supreme 

acted  upon  in  this  court."  Court  is  at  least  equally  extensive  at 

Ckyram  Vobia,  Diatlnction  firom  BngUah  common  law,  and  there  is  no  statute 

Praetice. — In  Arnold  v.  Sandford,  14  expressly  and  in  terms  repealing  its 

Johns.  (N.  Y.)  417,  the  first  question  power,  nor  any  which  does  so  by  nec- 

raised  on  the  argument  was  whether  essary  implication.     Mere  silence  or 

error  in  fact  could  be  assigned  on  a  omission  to  regulate  proceedings  upon 

writ  of  error  coram  vobis ^  it  being  con-  such  a  writ  will  not  operate  as  a  repeal. 
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IT.  As  A  Wbit  of  Xbbob.— The  general  term  "  writ  of  error," 
used  in  statutory  provisions,  includes  writs  of  coram  nobis  and 
coram  vobis,^ 

Y.  STATimi  or  LDOTATiom. — The  writ  must  be  prayed  for 
within  the  statutory  .period  affecting  its  issue,  where  such  limita- 
tions exist.^ 

Am\n%mM  FkooMdiagt. — In  some  jurisdictions  statutes  limiting  the 
time  for  prosecuting  the  remedy  in  analogous  proceedings  have 
been  held  applicable,  such  as  motions  for  a  new  trial,'  or  the 
prosecution  of  a  writ  of  review.^ 

Vo  itatvto  Appijiag. — In  other  jurisdictions,  it  seems,  no  statute  of 
limitation  applies.^ 

YL  Pasths — 1.  Plaintiff. — A  writ  of  error  coram  nobis  can  only 
be  procured  by  one  who  is  a  party,  or  privy  to  the  record,  or 
injured  thereby.* 

The  power,  therefore,  remains  as  at  3d.  They  have  no  return  daj,  as  thej 

oommoD  law,  except  as  to  the  mere  are  in  the  nature  of  a  commission  onljr 

form  coram  nobis  resident,  •  •  •  We,  to  the  court  to  correct  error." 

therefore,  have  lost  the  name  of  the  2.  Lynch  v.  Buck,  Hard.  (Kj.)  380; 

writ,  but  nothing  more."  Miller  v.  Patton,  3  Smed.  &  M.  (Miss.) 

1.  Connellj  v,  Magowan,  3  T.  B.  463. 

Mon.  (iCj.)    153;    Planter's    Bank  v,  8.  Jefferr  v.  Fitch,  46  Conn.  601. 

Union  Bank,  5  Humph.  (Tenn.)  304;  In  Lamb  v.  Sneed,  4  Baxt.  (Tenn.) 

Strode  v.  Stafford,  i  Brock.  (U.  S.)  163.  349,  it  was  held  that  Tenn.  Code,  $ 

Contra* — It  was  held  not  to  appl J  to  31 10,   gave    the    Supreme    Court    no 

the  Revised  Statutesof  New  York  595,  power  to  review  atone  term  the  de- 

f  36,  relative  to  **  writs  of  error  ^  in  that  cisions  of  a  previous  term.    Nicholson, 

state,  previous  to  the  abolishment  of  C.  J.,  dissenting,  claimed  the  power  was 

that   remedj   therein.      Comstock    v.  conferred  bj  section  4503,  empowering 

Van  Schoonhoven,  3  How.  Pr.  (N.  Y.  the  court  to  issue  all  writs  and  process 

Supreme  Ct.)  358;  Smith  v.  Kingsley,  necessary  for  the  exercise  and  enforce- 

19  Wend.  (N.  Y.)  630.  ment  of  its  jurisdiction. 

]Mgtt]ietiOB.~In  Teller  v.  Wetherell,  4.  Howard  v.  North,  5  Tex.  390. 

6  Mich.  ^5,  Manning,].,  made  the  fol-  0.  Powell  v,  Gott,  13  Mo.  458;  53 

lowing  distinctions :  "There  appears  to  Am.  Dec.  153;  Latshaw  v.  McNees,  50 

be  much  confusion  and  great  want  of  Mo.  381. 

discrimination  in  the  books,  as  to  the  In  Strode  v.  Stafford,  i  Brock.  (U. 
distinctive  features  and  appropriate  S.)  163,  it  was  held  that  owing  to  the 
offices  of  a  writ  of  error,  a  writ  of  error  peculiar  wording  of  the  act,  the  five 
coram  nobis^  and  a  writ  of  error  coram  yestr  limitation  contained  in  the  **  orig- 
vobis.  When  the  object  of  the  writ  is  inal  judicial  act,"  limiting  the  peri^ 
to  remove  a  judgment  from  an  inferior  within  which  writs  of  error  could  be 
into  a  superior  court,  for  review  and  brought,  did  not  apply. 
the  correction  of  errors  of  law  or  fact.  Time  of  Dlflabili^  Bxelvded. — ^What- 
it  is  called  a  writ  of  error  only,  nothing  ever  may  be  the  local  limitation,  it  will 
more.  But  when  the  object  of  the  writ  not  operate  against  the  remedy,  while 
is  to  correct  an  error  of  fact  in  the  the  party  entitled  to  the  same  is  under 
same  court  that  rendered  the  judgment,  disability,  usually  excepted  from  the 
it  is  called  a  writ  of  error  coram  nobis  running  of  such  statutes.  State  v.  Cal- 
if it  be  in  the  King's  Bench,  and  a  writ  houn,  50  Kan.  533. 
of  error  coram  vobis  if  it  be  in  6.  Holford  v,  Alexander,  la  Ala.  380; 
the  Common  Pleas.  •  •  •  The  writs  46  Am.  Dec.  353 ;  Hillman  v.  Chester, 
coram  nobis  and  coram  vobis  differ  13  Heisk.  (Tenn.)  37. 
from  a  writ  of  error  in  two  particulars:  Origliial  PlalntllL — In  Lampton  v. 
ist  They  contain  no  certiorari  clause,  Worley,  3  Litt  (Ky.)  i,  a  writ  of  error 
for  there  la  no  record  to  be  certified,  coram  nobis  was  obtained  by  a  false 
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Character  and  Title  CORAM  NOBIS  of  Proeeediagi: 

Paitiee  Aflbeted. — It  seems  that  only  the  parties  to  judgment,  as  to 
whom  there  is  error  in  fact,  need  join  in  the  petition  for  the  wriL^ 

2.  DefBndant. — The  scire  facias  issued  upon  the  writ  under  con- 
sideration must  be  directed  to  the  party  adversely  interested  in 
the  judgment,  or  his  legal  representative.* 

Vn.  Ceabaoteb  avb  Title  ov  PBOCZBDmes. — These  proceedings 
are  civil  in  their  nature,'  although  applicable  to  both  civil  and  crimi- 
nal actions.^  The  writ  is  not  a  writ  of  right,'  but  will  always  be 
granted  if  error  in  fact  ia  shown  to  exist.® 

Title  of  the  Aetion. — It  seems  that  the  papers  in  a  petition  or  a  mo- 
tion for  this  writ  should  not  be  entitled  in  any  suit.^  But  the 
names  of  the  parties  in  the  judgment  sought  to  be  reversed  must 
be  correctly  stated,  or  the  writ  will  be  quashed.' 

suggestion  of  the  death  of  the  original  Bad  Faith  of  the  Party  Koiiiig. — ^The 
plaintiff  and  the  nomination  of  a  fie-  good  or  bad  faith  of  the  party  applying 
titious  administrator;  it  was  held  that  cannot  be  questioned  if  the  error  in  fact 
the  original  plaintiff  had  a  right  to  ap-  complained  of  exists.  Higbie  v.  Com- 
pear, and  that  it  was  no  objection  to  a  stock,  i  Den.  (N.  Y.)  653. 
judgment  in  his  favor  that  he  was  not  a  2.  Bzeoutor  or  Admlnlitnilor. — If  the 
part  J  to  the  writ  of  error.  writ  is  issued  by  reason  of  the  alleged 

BnretleB. — In  Wynne  v.  The  Gov-  death  of  the  adverse  party,  the  scire 

ernor,  i  Yerg.  (Tenn.)  149,  a  judgment  facias  should  issue  against  his  executor 

having  been  taken  against  the  sureties  or  administrator,  and  a  writ  issuing 

on  a  sheriff's  bond,  without  notice,  pur-  against  the  partj'  himself  is  erroneous. 

suant  to  a  statute  then  in  force,   the  Rochester  v.  Anderson,  2  Bibb  (Ky.) 

sureties  were  held  proper  parties  plain-  569. 

tiff  to  move  for  a  writ  of  error  coram  8.  State  v.  Calhoun,  50  Kan.  533. 

vohis  lot  errors  of  fact.  4.  Adler  v.   State,  35  Ark.  517,  37 

1.  Roughton  v.  Brown,  8  Jones  (N.  Am.  Rep.  48;  Sanders  t;.  State,  85  Ind. 

Car.)  395.  318;  State  v,  Calhoun,  co  Kan.  533; 

One  of  Sereral  Defendants. — Where  a  Bx  p.  Gray,    77  Mo.   160;  U.  S.  v. 

judgment    had    been    secured  against  Plumer,  3  Cliff.  (U.  S.)   i;  Reg.  v, 

three  defendants,  and  execution  issued  0*Connell,  7  Ir.  L.  357. 

against  four,  the  one  against  whom  6.  Tyler  v,  Morris,  4  Dev.  &  B.  (N. 

there  was  no  judgment  united  with  one  Car.)  487,  34  Am.  Dec.  395;  Higbie  v. 

of  the  others  against  whom  there  was  Comstock,  i  Den.  (N.  Y.)  653;  Camp 

a  judgment,  in  a  writ  of  error  coram  v,  Kingsley,  19  Wend.  (N.  Y.)  630. 

nobis!  a  supersedeas  was  obtained  as  Contra, — Under  the  Kentucky  Act  of 

to  both.    It  was  held  that  the  court  1803.    Combs  v.  Carter,  i  Dana(Ky.) 

should  not  dismiss  the  entire  superse-  178. 

deas,  but  should  retain  it  as  to  the  one  6.  Higbie  v.  Comstock,  i  Den.  (N. 

against  whom  no  judgment  had  been  Y.)  653. 

obtained.    Miller  v,  Ewing,  8  Smed.  &  7.  Maher  v.  Comstock,  i  How.  Pr. 

M.  (Miss.)  431.  (N.  Y.  Supreme  Ct.)   175;   Swain  v. 

The  contrary  was  held  in  an  early  Heartt,  3  How.    Pr.  (N.  Y.  Supreme 

Kentucky  case,  where  it  was  suggested  Ct.)  90. 

that  there  must  be  a  summons  and  a  In  Maher  v.  Comstock,  i  How.  Pr. 
severance,  if  one  or  more  parties  to  the  (N.  Y.  Supreme  Ct.)  175,  part  of  the 
judgment  complained  of  refused  to  moving  papers  were  entitled  in  the 
assign  errors.  Watson  v.  Whaley,  2  cause  in  which  the  judgment  was  re- 
Bibb  (Ky.)  393.  covered,  and  a  part  were  without  title. 

Feme    Covert. — The    husband    of    a  Neither  set  of  papers  alone  was  suffi- 

feme  covert  under  common-law  dls-  cient  to  sustain  the  motion,  and  it 


ability  must  join  in  an  application  for    denied. 

the  writ.    Roughton  v.  Brown,  8  Jones        6.  Brown  v,  Davenport,  4  Wend.(N. 

(N.  Car.)  393.  Y.)  305. 
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TBL  Iv  What  Oointn  Coohizablb— iDgiAid.— As  before  seen, 
in  England^  the  writ  of  coram  nobis  was  cognizable  in  the  Court 
of  King's  Bench ;  the  writ  of  coram  vobis  was  addressed  to  the 
Court  of  Common  Pleas. ^ 

United  Btetet. — Here  such  writs  are  cognizable  in  the  courts  of 
common-law  jurisdiction.*  The  power  of  other  courts  over  these 
writs  depends  upon  the  statutory  act  of  their  creation,  or  the 
statutes  controlling  their  jurisdiction  and  practice.' 

OMTt  wlitre  JndgflMBt  BAndand. — A  writ  of  error  coram  nobis  must  be 
issued  in  the  same  court  in  which  the  judgment  sought  to  be  cor- 
rected  by  it  was  rendered.* 

IX.  Fbtitiov  OB  Xonov— 1.  Generally. — The  proper  mode  of 
proceeding  is  by  petition  or  motion,^  generally  accompanied  by 
an  affidavit  showing  the  occasion  therefor,®  and  due  notice  to 
the  other  party  or  his  attorney.''  The  petition  must  contain  the 
grounds  for  the  writ,®  prima  facie  sufficient  for  the  granting 

1.  See  I.  Definitions^  note,  supra,  AllidaTlt  by  Agent. — Unless  it  appears 

S.  Teffery  v.  Fitch,  46  Conn.  604;  in  the  affidavit  or  petition  that  the  facts 

Smith  V.  iCingslej,  19  wend.  (N.  Y.)  relied    on  are    peculiarly   within    the 

6ao;  Roughton  v.  Brown,  8  Jones  (N.  knowledge  of  the  affiant,  or  some  other 

Car.)  393 ;  James  v.  Williams,  44  Miss,  good  cause  shown,  the  affidavit  or  pe- 

47;  Daj  V.  Hamburgh,  i  Browne  (Pa.)  tition  of  an  agent  of  the  real  party  in 

75 ;    Mercer    v.    Watson,    9    L.    Bar.  interest  is  not  sufficient.    Reid  v,  ^ofi' 

(Pa.)  89.  man,  6  Heisk.  (Tenn.)  440. 

S.  People  V,  Oneida  Countj  Ct.,  30  Verlfled  Petttton. — In  Trotter  v.  Han- 
Johns.  (K.  Y.)  22;  Reid  v,  Strider,  7  negan,  2  A.  K.  Marsh.  (Ky.)  319, 
Gratt  (Va.)  76;  U.  S.  v,  Plumer,  3  where  an  assignmentof  errors  amounted 
Cliff.  (U.  S.)  I.  to  a  non  est  factum^  the  court  said  this 

Tennessee. — The  power  is  speciallj  error   should   have    been  verified    by 

granted  bj  statute  to  all  courts  of  rec-  oath. 

ord,  except  the  Supreme  Court.  Tenn.  7.  Maher  v,  Comstock,  i   How.  Pr. 

Code,  ^  31 10;  Lamb  v.  Sneed,  4  Baxt.  (N.  Y.  Supreme  Ct.)  175;  Comstock  v. 

(Tenh.)  349u  Van  Schoonhoven,  3  How.  Pr.  (N.  Y. 

4.  Jeffery  v.  Fitch,  46  Conn.  604;  Supreme  Ct.)  258 ;  Smith  v,  Kinflvlej, 
Hawkins  -v.  Bowie,  9  Gill  &T.  (Md.)  19  Wend.  (N.  Y.)  620;  Tenn.  Code, 
428;  Bridendolph  v,  Zeller,  3  Md.  325 ;  ^  2116;  Hicks  v.  Haywood,  4  Heisk. 
Land    v,   Williams,  12    Smed.  &    M.  (Tenn.)  598. 

(Miss.)  362;  Calloway  v.  Nifong,  I  Mo.  FrefimiFkioii   of  Notice.— In   Wood- 

233;   Bx    p.  V.  Toney,   11    Mo.   661;  rough  v.  Perkins,  i  Bibb  (Ky.)  288,  it 

Powell  V.  <jott,  13  Mo.  458 ;  Camp  v,  was  held  error  to  dismiss  the  writ  in 

Bennett,  16  Wend.  (N.  Y.)  48;  Rough-  term  time  because  no  written  notice  or 

ton  V.  Brown,  8  Jones  (N.  Car.)  393;  proofof  service  of  such  notice  appeared 

Latham      t?.    Hodges,    13    Ired.    (N.  on  file,  the  court  holding  the  presump- 

Car.)   267 ;    Weaver  v,  Shaw,  5  Tex.  tion  to  be  that  evidence  of  the  notice  of 

386;  Catlett  V,  Cooke,  2  Cranch  (C.  the  intended  application  was  produced 

C.)9.  to    the   judge    when  he   allowed  the 

5.  Ferris  f .  Douglass,  20  Wend.  (N.  writ. 

Y.)  626;  Hicks  v.  Haywood,  4  Heisk.  Jadgmont   Afflnned.  —  In    Mears   v. 

(Tenn.)    598;     Weaver    v,    Shaw,   5  Garretson,  2  Greene  (Iowa)  316,  it  was 

Tex.  286.  held  that  where  a  party  suing  out  a 

f .  Maher  v.  Comstock,  i   How.  Pr.  writ  of  error  coram  nobis  does  not  give 

f N.  Y.  Supreme  Ct.)  175;  Comstock  v.  the  notice  required  by  statue   to  be 

Van  Schoonhoven,  3  How.  Pr.  (N.  Y.  served   upon   the   adverse   party,  the 

Supreme  Ct)  258;  Smith  v.  Kingsley,  judgment  may  be  affirmed. 

19  Wend.  (N.  Y.)  620;  Ferris  v.  Doug-  $.  Elliott  v.  McNairy,  i  Bast  (Tenn.) 

Itsi,  20  Wend.  (N.  Y.)  626.  342. 
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Petition  or  Motion.  CORAM  NOBIS  CtaMnOlj. 

of  the  relief  sought.^    This  will  constitute  the  assignment  of 
errors.* 


te  Petition. — ^The  petition  must  also  show  that  the  peti* 
tioner  was  prevented  from  making  a  defense,  by  surprise,  accident, 
mistake,  or  fraud,  without  fault  on  his  part  or  other  reason  for 
the  writ.*  But  it  seems  that  the  want  of  such  allegations  may  be 
cured  by  failure  of  the  adverse  party  to  move  for  a  dismissal.^ 

Srron  of  Peet. — The  petition  should  not  assign  as  error  any  fact 
adjudicated  in  the  former  suit,^  or  any  fact  which  contradicts  the 
record.* 

Joining  Srron  in  Peet  ud  at  Iaw. — Errors  in  fact  and  errors  at  law 
should  not  be  joined,''  although,  if  the  petitioner  waives  the  errors 
in  law  and  relies  on  the  errors  in  fact,  it  may  not  vitiate.* 

Originnl  Beeord. — ^The  record  in  the  original  cause  becomes  a  part 
of  the  proceeding,  without  being  made  so  by  the  petition.* 

The  Petition  li  Vet  Xridenee. — Its  office  is  to  point  out  the  error  of 
fact  on  which  the  relief  is  sought.^^ 

1.  In  Thruston  v,  Belote,  12  Heisk.  f.  Holford  v.  Alexander,  12  Ala. 
(Tenn.)  249,  the  error  assigned  was  that  280;  Williams  v,  Edwards,  12  Ired. 
"the  petitioner  understood,  and  it  was  (N.  Car.)  1x8;  Hicks  v,  Haywood, 
declared  in  court,  that  no  litigated  4  Heisk.  (Tenn.)  598;  State  v.  Dis- 
ease would  be  tried  at  the  term  at  ney,  5  Sneed  (Tenn.)  598;  Carnej 
which  the  decree  complained  of  was  v,  McDonald,  10  Heisk.  (Tenn.) 
rendered.**  This  was  held  insufficient,  234;  Richardson  v,  Jones,  12  Gratt. 
the  petition  not  averring  that  the  dec-  (Va.)  53. 

laration  was  made  by  the  court  or  op-  Offloer's  Betiim — Error  of  Fact, — In 

posing  counsel.  State  v.  Heinrich,   14  Mo.  App.  146^ 

In    Dunnivant   v»  Miller,    i    Baxt.  judgment  was  rendered  in  a  proceed- 

(Tenn.)  227,  the  petition  was  held  in-  ing  to  collect  back  taxes  rendered  upon 

sufficient  which  alleged  that  the  case  was  service  by  publication,  which  publica- 

taken  up  out  of  order  by  accident  and  tion  was  based  upon  a  false  return  of 

mistake^  but  failed  to  set  forth  in  what  nonresidence  of  the  defendant  by  the 

the  accident  or  mistake  consisted.  officer.    This  was  held  an  error  of  fact 

2.  Williams  v.  Clay,  5  Litt.(Ky.)  56;  subject  to  correction  in  this  proceed- 
EUiott  V,  McNairy,   i    Baxt.   (Tenn.)  ing. 

342 ;   Gallena  v,  Sudheimer,  9  Heisk.  In   Leflwick  v.  Hamilton,  9  Heisk. 

(Tenn.)  189.  (Tenn.)   3x0,  being   a  case  of   error 

8.  Tenn.  Code,  ^  3xx6,  being,  how-  coram  nobis  in  a  court  of  equity,  the 

ever,  only  the  common-law  grounds  for  return  of  the  officer  was  denfed. 

the  same  relief.     Brandon  v,  Diggs,  i  Contra, — But  in  Shoffet  v.  Menifee, 

Heisk.  (Tenn.)  472;  Hicks  v,  Haywood,  4  Dana  (Ky.)  X50,  this  remedy  was  re- 

4  Heisk.  (Tenn.)  598;  Gallena  v,  Sud-  fused,  on  the  ground  that  the  officer's 

heimer,  9  Heisk.  (Tenn.)  189.  return  could   not  be  thus  questioned, 

In   Memphis  German  Sav.  Inst,  v,  and  that,  contrary  to  the  officer's  re- 

Hargan,  9  Heisk.  (Tenn.)  496,  the  party  turn,  there  was,  in  fact,  no  service, 

relied  upon  the  promise  of  a  codefend-  7.  Clarke  v.  Bell,  2  Litt  (Ky.)  i6a; 

ant  to  make  the  defense,   which  was  Williams  v.    Clay,  5  Litt.  (KyO  50; 

not  done.     The  petitioner  was  held  Lightfoot  v.  Commonwealth  fiank,  4 


guilty  of  such  negligence  as  to  prevent  Dana  (Ky.)  492. 

Sie  issuance  of  the  writ  coram  nobis,  6.  Trotter  v.    Hannegan,  a   A.   K. 

4.  Hicks    V.    Haywood,    4     Heisk.  Marsh.  (Ky.)  3x9. 

(Tenn.)  598.  9.  Hicks     v,    Haywood,   4    Heisk. 

6.  Bircht;.Triste,8  East  415;  Craw-  (Tenn.)  508. 

ford  V.  Williams,  x  Swan  (Tenn.)  341.  10.  Hicks    v.    Haywood,  4    HeUk. 

See  II.  Office  of  the  Writ,  su^ra,  (Tenn.)  598. 
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8to7.  AND  CORAM  VOBIS.       Ban  to  Ita  Xmomim. 

2.  Amendmentt. — A  petition  may  be  amended,  but  in  allowing 
the  same  the  court  will  exercise  great  caution.^ 

X.  Stat. — ^At  common  law  a  writ  of  error  coram  nobis  will  not 
of  itself  operate  to  stay  execution .• 

XL  Babs  to  Itb  Imuahcb — ^Wut  of  julidlotlQa. — ^A  former  proceeding 
dismissed  for  want  of  jurisdiction  is  not  a  bar  to  a  writ  of  error 
coram  nobis? 

of  tho  Lftw. — But  under  the  common  law  a  writ  of  error 


1.  Baxter  v,  Grandstaff,  3  Tenn.  Ch.  bout  v.  Wheeler,  Sayer  166;  Birch  v. 

344.    In  this  case  the  court  said:  "  The  Triste,  8  East  415;  Semple  v.  Turner, 

real  question  is   whether  an    amend-  6  M.  &  W.  152 ;  Ferris  v,  Douglass,  20 

ment  to  a  petition  for  a  supersedeas  Wend.  (N.  Y.)626. 

and  writ  of  error  coram  nobis  is  admis*  Contra, — As  to  writs  purely  coram 

sible.     Upon  this  point  we  have  no  vohis^  see  People  v.  Highway  Com'rs, 

direct  decisions.      On  principle,  how-  22  Wend.  (N.  Y.)  587. 

ever,  there  can  be  no  doubt,  since,  br  Kentaoky    Statute  —  Costs* — In    the 

statute,  the  widest  liberty  of  amencf-  cases  of  Lansdale  v,  Findley,    Hard. 

ment,  in   order  to  attain  the  ends  of  (Ky.)  158,  and  Edwards  v,  Greenwell, 

justice,  is  conceded  •  *  *  and  as,  by  the  Hard.  (Ky.)  197,  it  was  held  that  where 

practice  of  courts  of  equity,  amend-  a  writ  of  error  coram  vobis  with  super- 

ments  have  always  been  allowable  in  sedeas  was  obtained,  and  the  errors  as- 

anj  stage  of  a  cause,  and  of  any  part  signed  on  the  writ  finally  overruled, 

of   the  proceedings,  even    sworn   an-  the  prevailing  party  was  entitled  to  the 

swers,   upon    sufficient    cause  shown,  costs  provided  by  Acts  of  181 2,  ch.  72,  f 

And  we  liave  positive  decisions  in  the  6,  p.  174;  that  wherever  a  writ  of  error 

analogous  case  of  a  petition  for  a  cer-  was  sued  out  from  an  inferior  or  a 

tioran  and  supersedeas  to  bring  up  a  superior  court  to  reverse  a  judgment, 

case  from  before  a  justice  of  the  peace  if  that  judgment  was  affirmed  or  the 

for  retrial.     It  has  been  expressly  held  writ  of  error  dismissed,  the  prevailing 

that  amendments  are  in  such  cases  per-  party  was  entitled  to  specified  costs. 

missible,  though,  say  the  court,  *  cer-  PonnsylTaaia—^/ay  as  to  Surety, — 

talnly  such  amendments,  like  those  to  In  Devereauz  v,  Ewing,  i  Phila.  (Pa.) 

answers  in  the  chancery  courts,  should  233,  where  a  writ  of  error  coram  vobis 

be  very  guardedly  awarded.'    Steel  v,  had  been  sued  out  and  bail  put  in  in  the 

West,  7  Humph.  (Tenn.)  1 10;  Hollins  v,  main  action,  the  court  stayed  proceed- 

}ohnson,  3  Head  (Tenn.)  348.    I  am  of  ings  in  an  action  against  the  surety  for 

opinion  that  a  petition  like  the  one  be-  the    payment  of   the    original    judg- 

fore  us  may  be  amended  upon  good  ment. 

cause  shown,  and  especially  where  the  Tannessse. — In  Elliott  v.  McNairy,  i 

amendment  is  not  a  material  change  of  Baxt.  (Tenn.)  342,  it  was  held  that  the 

the  original  ground  of  application,  but  bond  prescribed  by  Tenn.  Code,  ^3112, 

only  an    addition    in    the   details.    I  must  be  given,  or  the  pauper  oath  taken 

agree,  however,  fully  with  the  Supreme  within  the  year.    Unless  given  within 

Court  that  such  amendments  should  be  the  time  required,  ihefiat  of  the  judge 

'  ▼cry  guardedly  awarded.*    And  this,  was  a  nuUibr. 

not  mereljr  as  a  preventive  of  perjury.  Stay  of  Levy, — In  Planters'  Bank  v, 

but  as  a  hindrance  to  useless  and  ex-  Union  Bank,  5   Humph.  (Tenn.)  304, 

pensive  litigation.    The  facts  stated  in  it  was  held  that  where  the   plaintiff 

the  amended  petition,  If  they  had  been  procured  a  levy  of  an  execution  which 

stated  In  the  original  petition,  would  was  stayed  by  writ  of  error  coram  nobis 

have  been  sufficient  to  entitle  the  pe-  and  supersedeas,  he  did  not  lose  his 

tltioners  to  the  writ  of  error  coram  lien,  if  he  proceeded  to  sell  under  the 

u4^is.     Not  having  been  then  stated,  it  execution  within  twelve  months  after 

Is  in  the  sound  discretion  of  the  court  the  dismissal  of  the  writ  of  error  and 

to  allow  them  to  be  made  now,  uncon-  discharge  of  supersedeas. 

ditlonally  or  upon  terms."  8.  Breckenridge  v,  Coleman,  7    B. 

%,  Homer  v.  Bushel,  2  Stra.  949;  Ri-  Mon.  (Ky.)  331. 
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coram  vobis  could  not  be  brought  after  affirmance  of  a  writ  of 
error  to  review  the  law.* 

Altar  MMlML — Neither,  it  seems,  where  the  relief  sought  can  be 
obtained  by  motion,  can  a  party  resort  to  a  writ  of  coram  nobis 
after  such  motion  has  been  decided  against  him.^ 

PlaintUT'i  nMtldi  to  TMaio. — If,  on  such  application  being  made, 
the  plaintiff  elects  to  vacate  the  judgment,  the  application  will  be 
denied.* 

Xn.  CiTATiov  ov  Pabtixs  avb  thb  Weit.— It  seems  that  no 
process  of  court  is  necessary  to  bring  the  parties  before  it,^  and 
that  the  actual  issuance  of  the  writ  is  a  fiction.  The  writ  is  pre- 
sumed to  issue  on  the  fiat  of  the  judge,  but  in  fact  does  not.^ 

Zm.  DinVIB  AVD  Plea— BomvTor— Vvllo  Brt  Xmtom— DindMAL — 
The  fact  alleged  as  error  may  be  admitted  by  demurrer  or  plea 
of  nullo  est  erratum,  which  amounts  to  the  same  thing  ;^  or  by  a 
motion  to  dismiss.'' 

Bight  to  BimlH. — The  motion  to  dismiss  may  be  made  at  any  time, 
unless  the  right  so  to  do  is  expressly  waived.* 

Floft. — No  plea  is  necessary  unless  some  error  in  matter  of  fact 
has  been  alleged  upon  which  the  defendant  can  make  up  an  issue 
of  fact  if  he  is  disposed  so  to  do  ;  *  or  matter  of  avoidance  exists, 
like  a  statutory  limitation.*^ 

XIV.  Issue  avb  Teial. — Upon  the  issue  of  alleged  error  a  trial 
is  had.** 

OrigiBfti  AodoA. — The  issues  of  the  original  action  are  in  no  way 
involved.** 

1.  Lambert  v,   Putt^  John,   i   Stra.  6.  Lansdale  v,  Findlej,  Hard.  (Kj.) 

696;  Burleigh  V.  Harrts,  2  Stra.  975.  158;  Memphis  German   Sav.    In8t.tr. 

S.  Second  Ward  Bank  v.  Upman,  14  Hargan,  9  Heisk.  (Tenn.)  496;   Tones 

Wis.  596.  V,  Pearce,  12  Heisk.  (Tenn.)  381 ;  Good- 

8.  Higbie  v.  Comstock,  i  Den.  (N.  win  v.  Sanders,  9  Yerg.  (Tenn.)  91. 

Y.)  652.  T.  Jones  v,  Pearce,  12  Heisk.  (Tenn.) 

4.  So  held  in  Duff  v.  Combs,  8  B.  281. 

Mon.  (Ky.)  386,  where,  on  a  petition  6.  Elliott  v.  McNairy,  i  Baxt  (Tenn.) 

for  a  writ  of  error  coram  nobis^  in  order  342. 

to  quash  an  execution,  the  clerk  issued  9.  Lansdale  v.  Findlej,  Hard.  (Kj.) 

a  subpoena  with  injunction,  instead  of  i6x. 

the  proper  writ.    The  party  being  thus  10.  Eubank  v.  Rail, 4  Leigh (Va.)  308. 

brought  into  court,  although  by  irregu-  11.  Adler  v.State,35  Ark.  517;  Sand- 

lar  process,  it  was  held  that  the  matter  ers  v.  State,  85  Ind.  318;  Fellows  v, 

should  be  heard.  Griffin,  9  Smed.  &  M.  (Miss.)  562 ;  Kel- 

0.  So  held  in  Elliott  v.  McNairy,  i  ler  v.  ScoU,  2  Smed.  &  M.  (Miss.)  81. 

Baxt.  (Tenn.)  342,  where  the  court  said:  Tennessee, —  Under  Code  Tenn.,  ^ 

*'The  writ,  in  fact,  by  our  practice,  31 18,  these  issues  must  be  tried  at  the 

never  issues,  but  is  presumed  to  issue  in  first  term,  or  the  defendant  may  deny 

accordance  with  the  fiat,  on  filing  the  on  oath  the  facts  stated  in  the  petition, 

petition  with  the  clerk  of  the  court,  and  file  the  bond  required,  and  obtain  a 

giving  bond  as  required  by  law.    The  discharge  of  the  supersedeas.    Gallena 

party  might  keep  the  petition  in   his  v,  Sudheimer,  9  Heisk.  (Tenn.)  189. 

attorney's  office,  or  in  his  pocket,  and  12.  McPherson  v.  Wood,  52  111.  App. 

never  file  it  at  all,  with  the  ^a^  upon  it,  170;  State  v,  Calhoun,  50  Kan.  523; 

yet  it  could  not  be  assumed  that  in  such  Breckenridge  v.  Coleman,  7  B.  Mon. 

a  case  the  suit  was  commenced.*'  (Ky.)  331. 
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ZV.  Thi  JUMxm. — The  judgment  upon  a  writ  of  error  coram 
nobis  is  that  the  judgment  complained  of  be  recalled,  if  the  issue 
is  in  favor  of  the  petitioner ;  ^  and  the  original  suit  is  placed  in 
the  same  position  as  it  was  when  the  judgment  was  rendered.^ 
The  judgment  complained  of  is  affirmed  if  the  issue  is  in  favor  of 
the  defendant  in  error.* 

ZVL  Apfbalb. — An  appeal  lies  from  the  judgment  on  proceed- 
ings coram  nobis  as  in  other  cases.^  But  the  writ  of  error  coram 
nobis^  it  seems,  is  not  in  this  country  a  material  part  of  the  record 
on  such  appeal^ 

Anfelwrlty  of  Atkomej. — Upon  an  issue  an  appeal.    Lansdale  v,  Findlej,  Hard, 

in  a  writ  of  error  coram  nobisy  as  to  (Ky.)    158;    Patterson    v.    Arnold,    4 

whether  a  certain  corporation  ceased  to  Coldw.  (Tenn.)  364. 

exist  before  the  judgment  in  question  Ahnae  of  DlBwetlon.^-A  refusal  by 

was  obtained  against  it,  the  authority  the   trial  court  to  vacate  a  judgment 

of  the  attorney  who  represented  the  upon  full  and  uncontradicted  evidence 

corporation  in  the  original  action  can-  of  an  error  of  fact,  by  reason  of  which 

not  be  questioned.     Holford  v,  Alex-  the  defendant  had  no  notice  of  the  ac- 

ander,  12  Ala.  280.  tion  against  him,  is  a  sufficient  ground 

1.  Holford    V.    Alexander,   12    Ala.  for  a  reversal  of  the  judgment  for  an 

2S0;  Fellows  t'.  Griffin,  9  Smed.  &  M.  abuse  of  discretion  by  the  trial  court. 

(Miss.)  362;  Dewitt  v.  Post,  11  Johns.  State  v.  Heinrich,  14  Mo.  App.  146. 

(N.  Y.)  460;  Arnold  v.  Sandford,  15  5.  Governor  v.  Bacon,  i  Litt  (Ky.) 

Johns.  (NT.  Y.)  534;  Camp  v.  Bennett,  281. 

16   Wend.   (N.   Y.)  48;  Crawford  v.  Notice  as  Part  of  Record.— In  Dorris 

Williams,  i  Swan  (Tenn.)  341;  Gallena  v,  Calow,  2  Litt.  (Ky.)  370,  it  was  held 

V,  Sudheimer,  9  Heisk.  (Tenn.)  189.  that  where  a  writ  of  error  coram  vobis 

8.  Holford  V,  Alexander,  12  Ala.  280.  has  been  quashed  on  the  ground  of  in- 

The  suit  need  not  be  commenced  anew,  sufficiency  of  notice,  the  notice  ought 

Deiwitt  V.  Post,  II  Johns.  (N.  Y.)  460;  to  be  made  a  part  of  the  record,  by  bill 

ArxBold  V.  Sandford,  15  Johns.  (N.  Y.)  of  exceptions,  to  enable  the  Court  of 

534.  Appeals  to  judge  of  its  sufficiencpr.    Its 

8.  Holford  V.  Alexander,  12  Ala.  280.  being  filed  among  the  papers  m   the 

4.  "Wood  V,  Colwell,  34  Pa.  St.  92.  court  below,  and  copied  by  the  clerk 

SnroKs   Froporly    Aa^gnod. —  Errors  into  the  transcript  sent  to  the  Court  of 

properly  assigned  on  this  special  pro-  Appeals,  does  not  make  it  a  part  of  the 

ceedin^  will  only  be  considered  on  such  record. 
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CORONER'S  INQUESTS. 

By  Gborgb  C.  Morrison. 

L  IM  OmBAL,  38. 

1.  Status  of  the  Coroner's  Court,  38. 

2.  When  Coroner  to  Hold  Inquest,  38. 

3.  Coroner  Absent  or  Impossible  of  Access,  41. 

4.  Number  of  Inquests,  ^i, 

n.  PBOcamras  Pbelquvabt  to  Tsial  ob  Xvaum^  42. 

1.  Jury  of  Inquest,  How  Obtained,  etc.,  42. 

2.  Witnesses,  Attendance,  and  Character,  43. 

m  PUBUCITT  OV  THB  PBOCZBDIVOf,  43. 

1,  The  Inquest  Proper,  43. 

2.  The  Post  Mortem  Examination,  44. 

IV.  FBOCSBUSB  at  THB  TBIAL  OB  iBaUBfl,  45. 

1 .  Qualification  of  the  Jury,  4  5 . 

2.  View  of  the  Body,  46. 

3.  The  Testimony,  47. 

4.  Reaching  a  Verdict,  48. 

Y.  ADJOirBBMBBT  OV  THB  IlQUBfli  48* 

71  Thb  Vbbdigt,  49. 
vn.  Thb  iBaiTiiiTioB,  49. 

1.  Definition,  49. 

2.  Requisites,  49. 

ym  FUBTHBB  PBOOBBBDieS,  50. 

L  IB  Obbbbai — 1.  Statni  of  the  Coroner's  Court. — ^A  coroner's 
court  is  a  court  of  record  in  England^  but  not  in  this  country. 
Here  it  is  looked  upon  as  a  court  of  inferior  jurisdiction.^ 

2.  When  Coroner  to  Hold  Inqneit. — Whenever  a  coroner^  has 

1.  Crisfield  v.  Ferine,  15  Hun  (N.  quesU  is  recognized.  State  v.  Duff/, 
Y.)  aoo.  39  La.  Ann.  419. 

2.  Ample  provision  has  been  made  A  Jnatlce  of  the  Peace  is  the  proper 
by  statute  in  the  several  states  for  the  officer  to  hold  an  inquest  in  Michigan^ 
time  and  manner  of  holding  inquests.  2   How.  Ann.  Stat.,  ^  9583  et   seq.; 

ABilftaiit  Coroner. — In  Louisiana   it  Nevada   Gen.    Stat.,  \   325    et    seq,; 

is  held  that  since  the  constitution  au-  New    Mexico  Comp.  Laws,  (  443  et 

thorizes  the  appointment  of  an  assist-  seq,;  Texas  Code  Crim.  Pro.,  art.  988 

ant  coroner,  his  authority  to  hold  in-  et  seq,;  Vermont   Statutes,  (  4713  et 

88  Volume  V. 
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been  informed  that  a  person  has  been  killed,  or  has  suddenly  died,^ 
under  such  circumstances  ^  as  to  afford  a  reasonable  ground  for 

9eq.;  and  in  Indiana^  when  the  coroner  Salk.  377 ;  Bacon  Abr. ;  Staundeforde 

is  unable  to  attend.    Dubois  County  v.  P.  C.  51,  G. 

Wertz,  112  Ind.  268.  Biulkl  before  Inquest. — It  is  an  indict- 
In  Wisconsin^  Saw.  &  Ber.  Ann.  able  offense  to  bury  a  man  who  dies  a 
Stat,  ^  4865,  provision  is  made  for  violent  death,  before  the  coroner's  jury 
either  a  coroner  or  a  justice  of  the  peace  has  sat,  per  Holt,  C.  }.,  Anonymous,  7 
to  hold  the  inquest.  Mod.  10;  3  Hawk.  P.  C,  ch.  9,  §  23; 

Mertliml  Bramlner. — In  Massachusetts  Stra.  22,  167,  533,  1097 ;  or  to  otherwise 

Pub.  Stat.f  ch.  26,  ^4  10  and  11,  and  in  dispose  of  a  body  to  prevent  an  inquest 

Rhode  Island^  under    certain    condi-  being    held,  Jervis    on  tiie  Office  of 

tions.   Pub.  Law,  ch.   420,   it  is  pro-  Coroner  6.    *'  It  is  old  law  that  if  a 

vided  that  the  medical  examiner  shall  dead  body,  whereon  an  inquest  ought  to 

hold  the  inquest  and  direct  the  autopsy,  be  taken,  be  interred,  or  suffered  to 

OOBMat  of  the  Famllj  of  Deoeased.  putrefy,  before  the  coroner  hath  viewed 

— ^The  coroner  may  lawfully  order  an  it,    the  township  shall  be  amerced." 

autopsy  to  be  made  without  the  consent  Bac.  Abr.  "Coroners"   (C);   Staunde- 

of  the  family  of  the  deceased.    Young  forde  P.  C.  51  (G) ;  /»  r^  Hull,  9  Qs,B. 

V.  College  of  Physicians,  etc.,  81  Md.  Div.  689. 

358.  2.  Bubjeots  of  Inquiry  Not  Bptoiflod  by 

Coroner   Has  No   Vesfted   Blcht.— A  Law.^There  is  no  law  which  defines 

coroner  has  no  vested  right  to  holding  an  precisely  all  the  subjects  of  inquiir  for 

inquest  over  the  dead  bodies  of  persons  a  coroner's  inquest.    Lancaster  Coun- 

found  dead  in  his  county,  when  the  ty  v,  Dem,  2  Grant's  Cas.  (Pa.)  262 ; 

public  laws  of  the  state  do  not  require  Boisliniere  v»  St.  Louis  County,  32  Mo. 

8uch  action.  Fryer  v.  Central  R.,  etc.,  375. 

Co.,  50  Ga.  581.  Apoplexy^  etc. — A  statute  which  pro- 

1.  Doalli  need  Not  Bo  Both  Violent  and  vides  for  a  coroner's  inquest  when  a 

Bndden  to  authorize  the  holding  of  an  person  dies  an  unnatural  death  does 

inquest.  In  Lancaster  County  v.  Dem,  not  authorize  the  coroner,  in  the  ab- 

2  Grant's  Cas.  (Pa.)  262,  the  court  said:  sence  of  any  circumstance  tending  to 

**  It  is  contended  that  the  death  should  induce  the  belief  that  death  resulted 

not  only  be  violent,  but  also  sudden,  from  an  unnatural  cause,  to  hold  an  in- 

and  that  both  these  circumstances  must  quest  on  the  body  of  a  person  who  has 

concur  to  give  the  coroner  jurisdiction,  died  from  apoplexy.    Clark  County  v. 

*  *  *  We  cannot   take    this  view  of  Callowav,  52  Ark.  361 ;  In  re  Hull,  9 

the  law,  for  we  are  satisfied  that  when  Qs.  B.  Div.  689. 

the  death    occurs  from   any  violence  The  Law  has  Imposed  No  Limits 

done  to  a  person  by  another,  although  on    the    Discretion    of   the    Coroner 

such  violence  may  not  terminate  the  by  means  of  any  preliminary  inquiry, 

life  of  the  party  injured  suddenly,  it  is  or  otherwise,  in  making  inquests,  Bois- 

still  the  duty  of  the  coroner  to  hold  an  liniere  v.  St.   Louis  County,  32  Mo. 

inquest."  375 ;  but 

OoroiiirtoBoNotifledofDoatlL — In  all  Beasonable  Inquiry  should  Bo  Hade, 

cases  of  sudden  death,  or  death  under  — Before  holding  an  inquest,  a  coroner 

any  circumstances  of  suspicion,  where  or  justice  should  make  some  reasonable 

the  duty  of  informing  the  coroner  is  inquiry  into  the  cause  of  the  death,  and 

not    by    statute    imposed    upon    any  if  there  is  no  reason  for  supposing  a 

particular  person,    it  is  the    duty  of  felonious  destruction  of  life,  no  inquest 

those  who  are  about  the  deceased  to  should  be  held.    Pfouts'  Case,  7  C.  C. 

give  immediate  notice  to  the  coroner  (Pa.)  265;  Re  Bender's  Case,  8  Pa.  Co. 

or  his  officer,  etc.    Jervis  on  the  Office  Ct.  Rep.  664;  Reg.  v.  Price,  12  (^  B. 

of  Coroner  6.  Div.  247 ;  Reg.  v.  Clerk,  i  Salk.  377; 

Notfoo  to  Bo  OlTon  while  Body  Ftosb.  In  re  Hull,  9  Ci^  B.  Div.  609 ;  Lancas- 

— If  possible  notice  should   be  given  ter  County  v,  Holyoke,  37  Neb.  328. 

while  the  body  is  fresh,  and  while  it  Action  of  Coroner  Not  Bnlijoot  to  Bo- 

renudns  in  the  same  situation  as  when  vision. — The  coroner  is  the  sole  judge 

the  death  occurred.    Reg.  v.  Clerk,  i  of  the  propriety  of  holding  an  inquest, 
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belief  ^  that  such  death  was  occasioned  by  the  act  of  another  by 
unlawful  means,  it  is  provided  by  statute  *  that  he  shall  forth- 
with •  summon  a  jury,  qualified  by  law  to  act  as  such,*  to  appear 
before  him  forthwith,  at  such  place  as  he  shall  appoint,^  to  make 
inquisition  into  the  causes  of  such  death. 

and  therefore  bis  action  in  that  respect  County  v.  Dem,  a  Grant's  Cas.  (Pa.) 

is  not  subject  to  revision  at  the  hands  263 ;    Lancaster  County  v.    Holjoke, 

of  the  county  commissioners,  notwith-  37  Neb.  328. 

standing  the  verdict  of  the  jury  at  the  8.  Delay.— If  it  appears  to  be  neces- 

inquest  disclosed   that  the    defendant  sary   to  hold  an  inquest,  the  coroner 

died  a  natural  death  and  not  by  mishap  should  proceed  forthwith  to  issue  his 

or  violence.    Boisliniere  v.  St.   Louis  warrant  to  summon  a   jury,    a  Hale 

County,  32  Mo.  375.  P.  C.  59.     Delay  on  his  part  is  punish- 

Fees  and  Ooita. — Fees  cannot  be  al-  able.  For  instance,  it  has  been  held  in- 
lowed  a  coroner  for  a  preliminary  ex-  consistent  with  a  coroner's  duty  to  de- 
amination  to  determine  whether  an  lay  holding  an  inquest  upon  a  body  in 
inquest  is  necessary,  Burnett  v.  Lack-  a  state  of  decomposition,  during  so  long 
awanna  County,  9  Pa.  Co.  Ct.  Rep.  a  period  as  five  daj's,  without  special 
95 ;  Watson  v,  Beaver  County,  9  Pa.  reason.  In  re  Hull,  9  Q^  B.  Div. 
Co.  Ct  Rep.  495 ;  nor  where  it  appears  692,  where  the  court  went  on  to 
from  the  proceedings  that  there  was  say:  "Such  a  practice,  under  such  cir- 
no  occasion  for  an  inquest.  Re  Ben-  cumstances,  is  not,  in  my  opinion,  ca- 
der's  Case,  8  Pa.  Co.  Ct.  Rep.  664;  pable  of  being  justified  by  the  reason 
Re  Lee*s  Case,  9  Pa.  Co.  Ct.  Rep.  474 ;  assigned,  or  by  any  other.  *  *  •  I  re- 
McFadgen  v.  Chester  County,  xo  Pa.  gard  it  as  inconsistent  with  a  coroner's 
Co.  Ct  Rep.  124.  duty  to  suspend  the  holding  of  an  in- 

1.  Authority  of  Coroner  Jndiolal. — In  quest  upon  a  body  in  a  state  of  decom- 

holding  an   inquest,  the  coroner  is  a  position  [for  the  purpose  of  identifica- 

judicial  officer  and  the  inquest  itself  a  tion  only],  during  so  long  a  period  as 

judicial  act.    People  v.  Devine,  44  Cal.  five  days ;  nor  does  the  fact  of  its  being 

452;   Houts  V.  McCluney,  102  Mo.  13;  in  a  mortuary  make,  in  my  judgment, 

Young  V,  College  of  Physicians,  etc.,  any    suflKcient   difference,    though,  of 

81  Md.  358 ;  Backus  on  Sheriffs,  etc.,  p.  course,  the  evil  would  be  greater  if  it 

33;  Garnett  v.  Ferrand,  6  B.  &  C.  611,  were  in  a  private  dwelling  house.  *  *  * 

13  E.  C.  L.  277.  Besides  the  nuisance  and  the  indecency 

Antborlty  to  Act  ProBumed. — Wher-  of  keeping  the  body  long  above  ground 

ever  the  coroner  has  acted,  the  legal  when  it  is  in  that  state,  the  difficulty  of 

presumption  is,  that  the  facts  existed  the  investigation,  which  is  the  object  of 

which   rendered  it  proper  for  him   to  an  inquest,  must  often,  if  not  always, 

act  in  the  particular  instance.     Kirk  v.  be  thereby  increased." 

Murphy,  16  Tex.  654.  4.  Coroner  ahonld    BzerelM  Care  in 

Inquiry  Hot  Discretionary  after  Jnry  Selecting  Jurors. — ^The  coroner  should 

Bnnunoned. — In  any  case,  when  once  a  exercise  the  same  care  in  selecting  the 

jury  has  been  summoned,  the  coroner  jurors,  as  the  officer  is  required  to  do  in 

must  proceed  with  the  inquiry.    In  re  the  case  of  jurors  in  civil  or  criminal 

Ward,  3  De  G.  F.  &  J.  700, 4  L.  T.  N.  proceedings  in  courts  of  law.    Crocker 

S»  458,  30  L.   J.  Ch.  775,   7  Jur.  N.  S.  on  Sheriffs,  etc.,  §  951. 

853,  where  a  coroner,  who  was  in  such  0.  Must  Be  within  the  Connty.— The 

a    state  of  intoxication   that  when   a  place  of  holding  the  inquest  must  be 

jury  had  assembled  in  pursuance  of  his  within  the  county  where  the  body  was 

summons  to    hold    an    inquest,    after  found,  and  in  which  the  coroner  resides, 

keeping  the  jury    waiting  two  hours  '  but    may    be   in    any    place    therein, 

he  refused  to  hold  the  inquest,  was  re-  Crocker  on  Sheriffs,  etc.,  p.41 2;  Backus 

moved  from  office.  on  Sheriffs,  etc.,  p.  33. 

a.  statutes  Declaratory  of  the  Com-  Body  Bemoyed  to  Another  County. — 

mon  Law. — The    statutes    concerning  Where  an  inquest  becomes  necessary 

coroners  are  for  the  most  part  but  de-  upon  the  body  of  a  person  who  has  died 

claratory  of  the  common  law.    People  in  one  county  and  been  removed  to 

V,  Devine,  '44    Cal.    452 ;     Lancaster  another  for  burial,  the  coroner  of  the 
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8.  Corofliar  Abieiit  or  Impofiible  of  Acoeis. — When  the  coroner  is 
absent  from  the  county,  or  unable  to  attend  in  due  time  to  take 
the  inquest,  it  is  generally  provided  that  a  justice  of  the  peace 
may  hold  the  inquest ;  and  in  doing  so  he  has  all  the  powers,  and 
can  perform  all  the  duties,  pertaining  to  the  office  of  coroner.^ 

4.  Humber  of  Inqueits — Upon  Uw^nX  BodlM. — The  coroner,  in  his 
discretion,  has  authority  to  hold  one  inquest  upon  the  bodies 
of  several  persons,  who  have  been  killed  by  the  same  cause,  and 
who  have  died  at  the  same  time.^ 

Vpw  tlio  iMM  Body. — But  a  coroner  cannot  hold  two  inquests  upon 


latter  county  is  the  proper  officer  to  wick  v,  Errickson,   40  N.  J.  L.   159. 

hold  such  inquest.  Jameson  v.  Barthol-  See  also  Dutx>i8  County  v,  Wertz,  112 

omew  County,  64  Ind.  534;  Pickett  v,  Ind.  268. 

Erie  County,  19  W.  N.  Gas.  (Pa.)  60;  Coroner   may   Oust    Jnafeiee.  —  Even 

Rentschler    v.  County,   i    Leg.    Rec.  where  the  condition  of  the  body  plainly 

(Pa.)  289;  Reg.  V,  Ellis,  2  C.  &  K.  470,  requires  almost  immediate  burial,  and 

61  E.  C.  L.  470.  the  justice  has  taken  charge  of  it  for 

1.  Sterens  v,  Harrison   County,  46  that    purpose,    a    coroner    appearing 

Ind.  541 ;  Dubois  County  v.  Wertz,  112  before  it  has  been  finally  disposed  of, 

Ind.  268.  may*  at  his  option,  assume  control  of  it 

Jvrladlettoii  Porolj  ttatatory. — The  Chadwick  r.  Errickson,  40  N.J.  L.  159. 

jurisdiction  of  a  justice    holding    an  Deputy  Coroner. — Under  an  act  au- 

inqnest  is  purely  statutory   and  must  thorizing  a  justice  of  the  peace  to  hold 

appear  on  the  face  of  the  proceedings,  an  inquest  over  a  dead  body  where  the 

Reitlinger's   Case,  2  Kulp.  (Pa.)   127.  office  of  the  coroner  is  more  than  ten 

Independentof  statute,  a  justice  has  no  miles  from  the  place  where  the  death 

right  to  hold  an  inquisition  super  visum  occurred  or  the  body  was  found,  it  has 

corporis.      Ex  p,   Schultz,  6   Whart.  been  held  that  a  justice  may  hold  an 

( Pa.)  269.  inquest  over  a  body  found  more  than  ten 

B^senoy  mint  ActnaUy  Bzlat. — A  miles  from  the  office  of  a  coroner,  al- 
statute  authorizing  a  justice  to  act  though  such  coroner  has,  in  accordance 
when  a  coroner  cannot  be  had  in  due  with  the  statute,  appointed  a  deputy 
time  to  take  the  inquest,  does  not  em-  resident  within  ten  miles  of  the  place 
power  a  justice  to  act  without  such  where  the  body  was  found.  In  re 
exigency,  although  the  justice  has  re-  Reitnaner,  14  Pa.  Co.  Ct.  Rep.  46. 
ceived  the  first  notice  and  in  good  faith  2.  St.  Clair  County  v,  Bollman,  15 
believes  the  exigency  to  exist.  "  If  a  111.  App.  279 ;  Francis  v,  Tioga,  8  Pa. 
coroner  can  be  had  in  due  time,  a  jus-  Co.  Ct.  Rep.  163. 
tice  of  the  peace  has  no  right  to  act.  Bodies  Boparatad  after  Death. — An 
•  •  •  If  the  condition  of  a  dead  bodv  inquest  must  be  super  visum  corporis^ 
when  found  should  be  such  that  it  and  therefore,  if  the  bodies  of  the 
would  be  manifestly  improper,  in  the  several  persons  killed  have  been  re- 
judgment  of  ordinary  men,  to  defer  its  moved  to  different  places,  a  separate  in- 
burial  long  enough  to  notify  a  coroner,  quest  should  be  held  over  each.  Thus, 
in  such  a  case  a  justice  would  unques-  where  nineteen  persons  came  to  their 
tionablybeauthorizedtoact.  •  *  •  But  death  suddenly,  and  almost  simultane- 
the  fact  that  a  justice  may  be  more  con-  ously,  by  an  explosion  in  a  mine,  and 
▼enlently  notified  than  a  coroner;  that  the  coroner  held  a  separate  inquest 
he  has  received  the  first  notice ;  that  over  each  body  at  the  respective  homes 
be  has  in  good  faith  performed  the  first  of  the  deceased,  qualifying  the  sameiury 
official  act,  believing  that  a  coroner  separately  over  each  body,  it  was  held 
could  not  be  had  in  due  time — no  one  that  this  was  the  necessary  and  proper 
of  these  facts,  nor  all  of  them  together,  course  to  pursue  under  the  circum* 
will  be  sufficient  to  authorize  a  justice  stances,  and  that  the  coroner  was  en- 
to  act,  where  it  plainly  appears  that  a  titled  to  his  legal  fees  in  each  case, 
coroner  might  have  been  had  in  due  Fayette  County  v,  Batton,  108  Pa.  St 
time  in  the  sense  just  stated.'*    Chad-  591. 
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the  same  body,  unless  the  one  soonest  taken  be  first  set  aside  by 
the  court.  * 

IL  Fbocsdusb  PBiUMnrABT  TO  TxiAL  OB  IvauiiT— 1.  Jury  of 
Inqneit,  How  Obtained,  ete. — gnmmoBJiig.  —  The  jurors  should  be 

summoned  in  the  same  manner  as  in  other  cases  where  their 
selection  is  discretionary.* 

BoliaqnoBt  Jwor  may  Bo  linod. — After  being  thus  summoned,  it  has 
been  held  that  a  juryman  who  fails  to  attend  at  the  appointed 
time  and  place  may  be  fined  by  the  coroner.* 

1.  2  Hale  P.  C.  59.  that  the  coroner  could  not  himself  sum- 
Unless  the  coroner  has  taken    the  mon  a  juror.    In  Cunningham  v.  Citj 

first  inquisition  without  view  of  the  Coroner,  2  Nott  &  M.  (S.  Car.)  454, 
body,  in  which  case  a  second  inquisi-  the  ci^  coroner  in  person  summoned 
tion  super  visum  corporis  is  good,  for  the  derendant  to  appear  at  a  certain 
the  first  was  absolutely  void.  2  Hale  time  and  place,  to  serve  as  a  juror  of 
P.  C.  59.  inquest  upon  a  dead  body.  The  de- 
People  v.  Budge,  4  Park.  Cr.  Rep.  fendant  failed  to  appear,  in  consequence 
(N.  Y.  Supreme  Ct.)  519.  In  this  case,  of  which  he  was  brought  before  a 
which  seems  to  be  the  only  one  in  point  magistrate  to  answer  for  his  default, 
in  this  country,  the  court  said :  '*  The  He  defended  himself  on  the  ground 
rule  is  perfectly  well  settled  that  a  sec-  that  the  coroner  was  not  authorized  by 
ond  inquisition  cannot  be  held  until  the  law  to  summon  a  jury  of  inquest  in 
first  has  been  vacated,  and  a  new  in-  person,  but  must  issue  his  process  to  a 
quiry  ordered  by  the  court.  Such  is  constable  or  other  proper  officer,  and 
the  rule  unquestionably  in  Englandy  as  consequently  that  the  summons  was 
is  conceded,  and  there  is  nothing  to  the  illegal  and  he  was  not  bound  to  attend, 
contrary  to  be  found  by  any  authority  The  court  held  that,  irrespective  of 
in  this  country.  No  power  is  given  to  the  common  Law,  wherein  it  was  cus- 
the  coroner  by  our  statute  to  hold  a  tomary  for  the  coroner  to  issue  a  war- 
second  inquisition,  but,  by  the  strongest  rant  to  a  constable  to  summon  a  jury, 
implication,  there  is  to  be  but  one  in-  the  statute  required  that  the  coroner 
quisition,  super  visum  corporis^  and  should  issue  his  warrant  directed  to 
that  is  to  be  held  'forthwith*  on  his  a  constable  **who  shall  summon  the 
receiving  notice  of  the  death,  and  being  juror,"  etc.  Cunningham  v.  City  Cor- 
completed  it  is  filed,  and  the  whole  oner,  2  Nott  &  M.  (S.  Car.)  454. 
proceeding  is  ended.  *  As  to  any  orig-  Verbal  Bummons  Insnfflolent. — In  the 
inal  self-moving '  power  to  do  any-  same  case  the  court  further  said :  ''In- 
thing  further  in  holding  an  inquest,  stead  of  a  process  as  required  by  this 
the  coroner  \b  functus  officio.  This  be-  act,  executed  by  the  officer  pointed  out, 
ing  so,  it  is  clear  he  has  no  power  to  the  coroner  has  substituted,  as  far  as 
act  further  on  his  own  motion,  and  appears  from  the  evidence  in  this  case, 
especially  while  the  first  inquisition  his  own  verbal  order — for  it  does  not 
stands.  He  cannot  proceed  on  surmise  appear  that  there  was  any  warrant — 
or  suspicion  that  some  further  discov-  and  demands  that  the  defendant  shall 
eries  may  be  made.  Until  the  first  in-  be  punished ;  as  well,  I  think,  might  a 
quisition  is  vacated  by  the  action  of  judge  supply  the  place  of  the  clerk, 
some  court,  it  is  conclusive  upon  the  sheriff  and  all  the  other  officers,  his  face 
coroner  and  all  others."  for  the  seal  of  the  court ;  and  his  ipse 

2.  At  the  least,  the  summons  should  dixit  for  its  process;  so  that  whatever 
be  led  with  some  of  the  family  at  the  may  be  the  powers  of  the  coroner,  at 
dwelling  house  of  the  party  summoned,  common  law  or  even  under  the  act  itself, 
Grindon's  Lex  Coronatoria  170.  the  penalty  can  only  be  inflicted  when 

TheOoroner  does  Not  Bummon  tba  Jury  there  has  been  a   regular  process  exe- 
Hlmiiftlf,  but  issues  a  warrant  to  the  con-  cuted  by  the  proper  officer."    Cunning- 
stables  or  other  proper  officers.  Grin-  ham  v.  City  Coroner,  2  Nott  &  M.  (S. 
don's  Lex  Coronatoria  168;  2  Hale  P.  Car.)  454. 
C.  59;  2  Hawk.  P.  C,  ch.  9.  8.  Ex    p.     McAnnully,    T.    U.    P. 

Hi  Boatli  OMKOlna,  it  has  been  held  Charlt.  (Ga.)  310. 
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%  WitiiMiai,  Attendance,  and  Charaeter — ^AtundtaM  Ooiiip«iMrj. — 
The  coroner  may  issue  subpoenas,  returnable  forthwith,  or  at  such 
time  and  place  as  he  may  appoint,  to  compel  the  attendance  ^  of 
any  person  who,  in  his  own  opinion  or  that  of  any  of  the  jury, 
has  any  knowledge  of  the  facts.* 

n^ildBa  or  lorgMB  may  Bt  iloiiiiMimia — ^The  coroner  may  also  sum- 
mon, as  a  witness,  a  physician  or  surgeon  for  the  purpose  of 
securing  a  professional  opinion  as  to  the  cause  of  the  death.^ 

in.  PUBUOITY  ov  THB  PBOdKDDiee — 1.  The  Inquest  Proper — emma 
FmUto. — ^A  coroner's  inquest  is  a  judicial  proceeding,  and  is  within 

OompwiMtton   of  Joron   Depondeat  County  (Miss.  1894},  17  So.  Rep.  10. 

ipom   Statate. — In    the    absence  of  a  And  see  Van   Hoevenbergh  v,  Has- 

statutorj  proYision  to  the  contrarj,  a  brouck,  45  Barb.  (N.  Y.)  197;  Mosert^. 

juror  on  a  coroner's  inquest  is  not  en-  Boone  County  (Iowa,  1893),  55  N.  W. 

titled  to  any  compensation.    Green  v.  Rep.  327.    But  see  Com.  v,  Harman,  4 

Wjnne,  66  N.  Car.  530;  Kennedy  v.  Pa.  St.  269,  where  it  was  held  that  an 

Seamans,  60  Ga.  6ia.  action  would  lie  at  common  law  against 

1.  A  coroner  has  the  right  to  compel  the  county,  for  trouble  and  labor  ex- 

the  attendance  of  witnesses  at  inquests,  pended  by  a  physician  in  such  exami- 

In  re  Power  of  Coroner,    11    Phila.  nation. 

(Pa.)  387-  Again,  in  Allegheny  County  v. Watt, 

S.  TlM  Aeonaed  eannot  Be  Gompellod  3  Pa.  St  462,  the  court  said :  ^  Had  the 
to  ToctUy. — ^The  witnesses  are  those  plaintiff  [the  physician]  attended 
who  can  be  compelled  to  attend  and  merely  as  a  witness,  though  as  an  ex- 
testify,  and  may  be  punished  by  the  pert,  he  would  have  been  entitled  to 
coroner  for  disobedience  for  refusing  to  nothing,  for,  as  the  law  provided  no 
testify.  The  accused  cannot  be  com-  compensation  for  witnesses  summoned 
pelled  to  testify.  His  statements  must  by  the  coroner,  they  must  give  their 
be  made  of  his  own  volition.  People  attendance  gratis.  •  *  *  But  he  was  not 
V.  Taylor,  59  Cal.  651.  called  as  a  witness.  •  •  •  The  coroner 

S.  It  has  been  held  that  it  is  the  duty  might  have  compelled  him  to  swear  to 

of  the  coroner    to    procure    medical  his  opinion  on  a  superficial  view  of  the 

advice  when  the  nature  of  the  case  body,  but  he  could  not  have  compelled 

requires     it.      Allegheny    County    v,  him  to  touch  it,  or  do  the  more  nau- 

Watt,  3  Pa.  St  462 ;  Com.  v,  Harman,  seous  and  dangerous  work  of  opening 

4  Pa.  St  269.  it.  ♦  *  *  When  his  duty  requires  [the 

ImtfloyiiieBt  of  PliyslolaB  Dlsorstlon-  coroner]  to   disinter  a  tx>dy,  for  in- 

azy. — ^The  coroner  has  a  right  to  employ  stance,  he  cannot  be  expected  to  do  it 

a  physician  whether   the    jury  deem  with  his  own  hands,  or  by  hands  paid 

his  employment  requisite  or  not.    St.  for  with  his  means.  •  «  •  To  the  taking 

Francis  County  v.  Cummings,  55  Ark,  of  every  inquisition  super  visum  cor- 

4iQb  ports  a  post  mortem  examination  is  in- 

In  Georgia  the  power  of  the  coroner  dispensable ;  and  as  the  fees  of  the  cor- 

to  summon  physicians  at  the  expense  oner  would  be  inadequate,  *  *  *  either 

of  the  county  is  now  limited  to  cases  the  public  purse  must  pay  for  it,  or  the 

where  the  verdict  of  the  jury  suggests  administration  of  public  justice  must 

death  from  poison.    Farrell  v.  Road,  suffer  for  want  of  it.    And  why  should 

etc.,  Com'rs,  57  Ga.  347.  not  the  county  pay  for  it }  '* 

Ownpensatlon  of  FbyaieiAiL — A  physi-  Beleotlon  of  Pbysiciana. — The  coro- 

cian  summoned  by  the  coroner  to  at-  ner  has  authority  to  select  the  physi- ' 

tend  an  inquest  to  make  a  post  mortem  cians  to  make  the  post  mortem  exam- 

examination,   cannot  recover    of    the  ination,    and    the    county    must    pay 

county  a  fee  for  such  examination  in  whomever  he  selects.    Dearborn  Coun- 

the  absence  of  a  statute  imposing  such  ty    v.  Bond,  88  Ind.   102;  Allegheny 

expense    on    the    county.      Fears    v.  County  v,  Shaw,  34  Pa.  St.  301 ;  Jame- 

Nacogdoches    County,    71    Tex.    337.  son  v. Bartholomew  County,  64  Ind.  524. 

Nor  can  the  compensation  fixed    by  Nood  Not  Besido  in  Oounty.— A  cor- 

statute  be  increased.  Greene  v.  Monroe  oner's  authority  to  employ  a  chemist 
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the  policy  of  a  statute  which  declares  that  the  sittings  of  any 
court  shall  be  public,  and  every  citizen  may  freely  attend  the 
same.^ 

Partieiilar  lodlTldiimli  may  Be  Eieliided. — But  every  court  has  power  to 
prevent  disorder  in  its  presence,  and  may,  therefore,  exclude  par- 
ticular individuals  if  good  order  requires  it.* 

Bepreientfttioii  by  Oonniel  is  a  matter  entirely  within  the  coroner's 
discretion,  though  usually  allowed.* 

2.  The  Post  Mortem  Ezaminatioii. — A  post  mortem  examina- 
tion is  not  a  part  of  the  inquest  in  the  sense  that  every  citi- 
zen has  a  right  freely  to  attend  it.  Considerations  of  delicacy 
or  respect  for  the  feelings  of   relatives  may  often  require  that 

to  make  an  autops^r  is  not  limited  to  the  publication  whereof,  to  the  world 

the  employment  of  a  chemist  residing  at  large,  may  be  productive  of  mischief 

in  the  county.     Bartholomew  County  without  any  possibility  of  good.     Who 

V,  Jameson,  86  Ind.    154;  Jameson  v.  then  is  to  decide  whether  privacy  be 

Bartholomew  County,  64  Ind.  534.  necessary  or  proper?     We  answer,  the 

1.  Crisfield  v.  Ferine,  15  Hun  (N.  coroner,  and  the  coroner  alone,  and 
Y.)  200.  that  the  propriety  of  his  decision  can- 

2.  Crisfield  v»  Ferine,  15  Hun  (N.  not  be  questioned  in  an  action.  ♦  *  ♦ 
Y.)  200;  Garnett  v,  Ferrand,  6  B.  &  Further,  it  was  properly  asked,  in  the 
C.  611,  13  E.  C.  L.  277,  9  D.  &  R.  657;  argument  for  the  defendant,  if  every 
Grindon's  Lex  Coronatoria  183;  Jervis  man  has  a  right  to  be  present  at  such 
on  the  Office  of  Coroner  18-25.  *°  inquest,  for  whose  presence  there 

In  Garnett  v.  Ferrand,  6  B.  &  C.  611,  is  room  in  the  place  where  it  is  holden, 

13  E.  C.  L.  277,  the  court  said:    '*  It  is  why  has  he  not  a  right  to  be  present  at 

argued  on  the  part  of  the  plaintiff  that  every  part  of  that  place?  And  if  every 

the  court  of  the   coroner  is  a  public  man  has  a  right  to  choose  his  station, 

court;  that  it  is  and  ought  to  be  open  and  to  decide  for  himself  whether  there 

to  the  entrance  of  all  his  majesty's  sub-  be  a  space  to  con  tain  his  person,  it  is  easy 

jects,  or  at  least  of  so  many  as  the  to  see  that  much  disorder  and  confu- 

place  will  contain ;  and  it  is  averred,  sion  may  often  arise.     Even   in  cases 

and  not  denied  on  the  record,  that  on  where    absolute    privacy   may  not  be 

the  occasion  in  question  there  was  room  required,   the  exclusion  of  particular 

for  the  presence  of  the  plaintiff.  »  *  »  persons  may  be  necessary  or  proper. 

Now  it  is  obvious  that  such  an  inquiry  Who  then  is  to  decide  upon  this?    We 

ought,  for  the  purposes  of  justice,  in  again    answer,  the  coroner,   and    the 

some  cases  to  be  conducted  in  secrecy ;  coroner  alone,  and  that  the  reason  of 

it  is  a  preliminary  inquiry,  which  may  his    decision    cannot    be    tried    in   an 

or  may  not  end  in  the  accusation  of  a  action.  *^  *  *  The  power  of  exclusion 

particular  individual ;  it  may  be  requi-  is  necessary  to  the  due  administration 

site  that  a  suspected  person  should  not  of  justice.'^ 

in  so  early  a  stage  be  informed  of  the        Bnspected  Party  No  Bight  to  Be  FreMnt. 

suspicion     that     may    be    entertained  — It  is  not  necessary  that  the  coroner, 

against   him,  and   of  the  evidence  on  in  holding  an  inquisition  on  the  body 

which   it  is    founded,  lest  he  should  of  a  person  dead  or  wounded,  should 

elude  justice.  *  *  *  It  was  admitted  in  take  the  testimony  of  the  witnesses  in 

the  argument,  that  secrecy  and  exclu-  the    presence  o^    tne    accused.     Mat- 

sion    may  be    proper    and    necessair  ter   of  Collins,   11   Abb.   Pr.   (N.  Y. 

when  charge  and  accusation  begin.     It  Oyer  &  T.  Ct.)  406,  20  How.  Pr.  (N. 

is  obvious  that  this  may  begin  as  soon  Y.)  iii. 

as  the  evidence  begins.    Cases  also  may        8.  Address  to  Jury  Not  Allowable. — 

occur  in  which  privacy  may  be  requisite  Counsel  should  be  confined  to  examina- 

for    the    sake    of  decency ;    others  in  tion,  within  due  limits,  of  witnesses, 

which  it  may  be  due  to  the  family  of  and  should  not  be  allowed  to  include 

the  deceased.    Many  things   must  be  an  address  to  the  jury.   Taylor's  Office 

disclosed  to  those  who  are  to  decide,  of  Coroner  34. 

44  Volume  V. 


Tnetdun  t  th*             CORONER'S  INQUESTS.           Trial  or  Inquest: 

the  public  shall  not  be  admitted  to  the  post  mortem  exami- 
nation.^ 

17.  Prooedubb  at  the  Tbial  ob  InainEST— 1.  Qnalificatioii  of  the 
Jury — amdd  Be  Svora. — Upon  the  assembling  of  the  requisite  num- 
ber of  jurors  at  the  inquest,  a  foreman  should  be  chosen,  and  the 
jurors  should  be  sworn  *  to  inquire  who  the  person  killed  was, 
and  when,  where,  and  by  what  means  he  came  to  his  death ;  and 

1.  Crisfield  v.  Ferine,  15  Hun   (N.  The  plaintiff's  counsel  has  argued  that, 
Y.)  aoo.  as  a  dissection  destroys  the  evidences 
Jnjora  Ho  Bight  to  Witness  Pott  Mortem  of  the  cause  of  death  so  that  they  can- 
BzamlnatloiL — The  coroner  has  discre-  not    be  subsequently  discovered,  the 
tion  to  determine  whether  any  persons,  accused  or  suspected  person  has  a  right 
and  what  persons,  may  be  present  at  to  be  present  for  his  own  protection, 
the  post  mortem  examination  in  addi-  *  *  *  Whatever  rights  the  suspected 
tion   to  the  surgeons.    Not  even  the  person  may  have,  in  respect  to  being 
jurors  have  a  right  to  witness  the  exam-  present  at  the  examination,  they  do  not 
ination.    They  are  to  be  informed  of  avail  the  plaintiff  in  this  case,  since  he 
what  it  discloses,  by  the  testimony  of  did  not  inform  the  coroner  that  he  was 
the  surgeons.    Crisfield  v.  Ferine,  15  employed  by  Moose,  and  he  did  not 
Hun  (N.  Y.)  200.  put  his  request  to  be  permitted  to  wit- 
Blgbt  of  Acevsodto  Be  Bemrasonted  by  ness  the  examination  on  that  ground. 
niyilelaii.'— In   Crisfield  v.  Ferine,  15  But  we  think  no  person  has  a  right  to 
Hun   (N.  Y.)  300,  it  appeared  at  the  be  present  at  the  post  mortem  exam- 
trial  that  the  defendant  was  a  coroner  ination  upon  the  ground  that  he  is  sus- 
who  had  held   an   inquest    over    one  pected  of  having  caused  the  death.    He 
Charles  Moose,  who  had  died  of  inju-  loses  no  legal  right  by  being  excluded. 
lies  received  in  an  affray  with  his  neph-  He  has  no  right  to  dissect  the  body.  If 
ew.     A  post  mortem  examination  was  the    coroner's   jury    pronounces  him 
about  to  be  made  by  two  surgeons  em-  guilty,  the  inquest,  like  the  indictment 
ployed  by  the  coroner  for  that  purpose,  of  a  grand  jury,  ♦  ♦  ♦  simply  makes  him 
The  plaintiff,  who  was  also  a  physician  liable  to  arrest;  it  is  not  even  prima 
and  surgeon,  was  in  the  room*^  where  /aciV  evidence  against  him  on  the  trial." 
the   examination    was    about  to  take  Crisfield  v.  Ferine,  15  Hun  (N.Y.)  200. 
place,  and  said  that  he  wished  to  re-  -   2.  Grindon*s  Lex    Coronatoria   174, 
main   and   witness  it,  but  the  coroner  191;  2  Hawk.  F.  C,  ch.  9;  2  Hale  Cr. 
asked  him  to  leave  and,  upon  his  refusal  L.  60;  Sid.  140. 

to  do  so,    caused    him  to    be  ejected  Jury  mnst  Be  Sworn  Super  Visum  Cor- 

from  the  room.    In  rendering  the  opin-  ports. — *'  There  can  be  no  good  inquest 

ion  of  the  court.  Smith,  ].,  said :    "In  unless  the  coroner  and  the  jurors  are 

the  case  at  bar  no  special  cause  was  both  present  at  the  same  time  and  the 

shown  for  excluding  the  plaintiff  from  oath  is  administered  by  the  former  to 

the   room  in  which  the  post  mortem  the  latter  super  visum  corporis."    Rex 

examination    was   about    to    be   con-  v.  Ferrand,  3  B.  &  Aid.  260,  5  E.  C. 

ducted.   On  the  contrary,  the  evidence  L.  274. 

tended  to  show  that  the  presence  of  Jury  need  Not  All  Be  Bwom  at  the 

the  plaintiff  did  not  in  any   manner  Same  Time. — All  the  jurors  need  not  be 

tend  to  interfere  with  the  due  perform-  sworn  at  one  and  the  same  time,  Reg. 

ance  of  the  examination,  and  that  he  v,  Ingham,  5  B.  &  S.  257,  117  E.  C.  L. 

wished  to  remain  simply  for  the  pur-  357,  9  Cox  C.  C.  508,*  10  L.  T.   456; 

pose  of  witnessing  the  operation.    And  but    an    additional    juror    cannot    be 

the  plaintiff  offered  to  prove  that  he  sworn  after  view  and   part  evidence, 

was  employed  to  be  present  on  behalf  Reg.  v.  Yorkshire  (Coroner),  9  Cox 

of  the  person  at  whose  hands  the  de-  C.  C.  373,  9  L.  T.  N.  S.  424. 

ceased    received    the   injuries    which  Coroner   mnst    Administer    Oath.  — 

were    supposed    to    have    caused  his  *^  The  coroner's  duty  is  partly  judicial. 

death,  but  there  was  no  offer  to  show  It  belongs  to  him,  and  to  him  only,  to 

that  the  fact  of  such   employment  was  administer  the  oath  to  the  jury,  who 

made  known  to  the  defendant  *  *  *  cannot  be  properly  sworn  unless  by 
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to  render  a  true  verdict  thereon,  according  to  the  evidence 
offered. 

COiargo  from  the  Ooroner. — It  is  then  customary  for  the  coroner  to 
give  the  jury  a  short  charge  acquainting  them  with  the  purpose  of 
the  meeting,  before  going  with  them  to  examine  the  body  of  the 
deceased.*  Upon  the  return  of  the  jury  from  the  view,  the  cor- 
oner should  again  call  over  their  names,  and  may  add  to  his 
charge.* 

2.  View  of  the  Body — An  Iwmitlil  Bequtalte. — It  is  absolutely  essen- 
tial that  the  body  should  be  viewed  by  both  the  coroner  and  the 
jury,  and  the  jury  cannot  proceed  with  the  inquest  until  the  body 
has  been  so  viewed.* 

Smniaatimi  ehonld  Be  mmite  aad  OareM. — The  body  should  be  mi- 
nutely and  carefully  examined  for  the  purpose  of  seeing  whether 
there  are  any  marks  of  violence,  and  of  ascertaining  from  its 
appearance  what  was  the  occasion  of  the  death.^ 

the  coroner  and  super  visum  corporis^'*  be  quashed,  the  bodj  maj,  by  order  of 

Rex  V.  Ferrand,  3  B.  &  Aid.  260,  5  £.  the  court  upon  motion,  be  dfisinterred 

C.  L.  274.  for  the  purpose  of  taking  a  second  in- 

1.  Grindon's  Lex  Coronatoria  175.  quisition.  Rex  v.  Saunders,  i  Stra.  167; 

2.  Grindon's  Lex  Coronatoria  177.  Anonymous,  i  Stra.  533.  But  the  court 
Inquott  need  Not  Be  Held  Where  Body  will  exercise  a  discretion  in  making  or 

Found. —  It  is   not   necessary  that  the  refusing  the  order,  according  to  the 

inquest  should  be  held  where  the  bodj  circumstances    of   the    case    and    the 

is  found.    2  Hawk.  P.  C,  ch.  9.  length    of  time    the  body  has    been 

8.  Grindon's  Lex  Coronatoria  175 ;  3  buried.     Reg.  v.  Clerk,   i   Salk.  377; 

Hale  P.  C.  60;  2  Hawk.  P.  C,  ch.  9.  Stra.  22,  533;  2  Lev.  140;  2  Hawk.  P. 

Coroner  and  Jnry  must  Aot  In  Gon-  C,  ch.  9,  §23;  2  Hale  P.  C.  59. 

Jnnction. — A  view  of  the  body  b^  the  cor-  Ctoroner  mnst  Act  In  Confimnlty  wttli 

oner  in  conjunction  with  the  jury  is  an  the  Law. — The  coroner  has  no  jurisdic- 

essential  of  every  inquisition.     Burnett  tion  to  act  except  in  the  manner  pro- 

v.  Lackawanna  County,  9  Pa.  Co.  Ct.  vided  by  law.     He  has  no  right  to  take 

Rep.  9j.    And  it  has  been  held  insufii-  up  a  dead  body  and  have  portions  re- 

cient  for  them  to  view  the  body  sepa-  moved  for  analysis.     He  can  only  pro- 

rately,  and  at  different  times.     Rex  v.  ceed  by  the  aid  of  a  jury.    People  v. 

Ferrand,  3  B.  &  Aid.  260,  5  E.  C.  L.  Fitzgerald,  43  Hun  (N.  Y.)  35. 

274.    But  see  Reg.  v.  Ingham,  5  B.  &  The  provisions  of  the  penal  code  of 

S.  257,  1 17  E.  C.  L.  257,  where  one  of  New  Tork,  describing  the  offense  of 

the  jurors  viewed    the    body   in   the  body  stealing,  do  not  apply  to  the  ex- 

absence  of  the  coroner,  and  it  was  held  huming  of  a  body  by  a  coroner  under 

immaterial  under  a  late  English  statute,  whose  direction    an  examination   was 

Body  mnst  Be  Dog  np  If  Burled. — The  made,  there  having  been  api>lication 

jury  cannot  proceed  until   they  have  and  affidavits  sufficient  to  give  junsdic- 

viewed  the  body.    2  Hale  Cr.  L.  58;  tion,  although   the    person   alleged  to 

2  Hawk.  P.  C,  ch.  9;  Staund.  P.  C.  51 ;  have  been  poisoned,  was  poisoned,  if  at 

Hale  Sum.  170.  all,  in  another  state  and  brought  to 

In  Arkansas  (Rev.  Laws,  §  718),  New  York  for  burial,  and  even  though 
California  (Penal  Code,  §  1510),  Dela-  no  jury  was  summoned.  People  v.Fita- 
tvare  (Rev.  Laws,  ch.  33),  Georgia  gerald,  105  N.  Y.  146. 
(Code,  i  590),  Idaho  (Rev.  Laws,  J  4.  Taylor's  Office  of  Coroner  57; 
8377),  South  Carolina  (Rev.  Stat.,  ^  Grindon's  Lex  Coronatoria  175. 
2687),  Texas  (Code  Crim.  Pro.,  art.  " Viewing."— The  word  "viewing," 
989),  it  has  been  provided  that  a  body  as  used  in  the  statutes,  means  some- 
may  be  disinterred  for  the  purpose  of  thing  more  than  looking,  seeing,  be- 
holding an  inquisition.  holding.    It  means  inspection,  investi- 

Beoond  Inqulaltion.— If  an  inquisition  gation ;  an  inquiry  into  the  cause  of  the 
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S.  The  Teftimony — All  Pwmob  dalning  XnowMg*  dionld  B«  Htehl. — 
After  the  coroner  and  the  jury  have  sufficiently  examined  the 
body  of  the  deceased,  they  should  proceed  to  the  examination  of 
witnesses.  The  evidence  of  all  persons  claiming  to  have  any 
knowledge  of  the  facts  should  be  heard.^ 

mtBMMt  dimild  B«  SnroUed  tad  Sworn. — On  the  appearance  of  each 
witness,  the  coroner  should  take  down  his  name,  abode  and  occu- 
pation ;  after  which  he  should  administer  the  oath  and  proceed  to 
hear  the  evidence.^  It  is  absolutely  essential  that  the  evidence 
should  be  on  oath  or  affirmation.^ 

SnalMlloii  CtaDdaetod  by  Goroiitr. — ^The  coroner  should  conduct  the 
examination  of  the  witnesses,  but  he  may  allow  others  to  put 
questions  afterwards.* 

Juron  aay  <liiMtioii  Wltneit. — Before  discharging  a  witness  the  cor- 

death  of  the  person.    And  the  coroner  Qonena  Law  Provalls. — The  general 

cannot  alone  make  this  inquirj,  and  he  law  as  to  witnesses,  with  the  necessary 

is    not  entitled  to  the    statutory   fee  modifications  due  to  the  fact  that  there 

imless  he  has  with  a  jury  held  an  in-  are  no  parties,  applies  as  to  the  capac- 

quest  as  provided  bj  law.     Lancaster  itj  and  Incapacity  of  witnesses.    Tay- 

Connty  v.  Holyoke,  37  Neb.  328.  lor*s  OfRce  of  Coroner  58. 

View  must  Be  Oalcnlated  to  Afford  Crlmiiiatlng     Byldenoe.  —  Evidence 

Infomiatlon. — ^The  view  must  be  such  should  never  be  excluded  on  the  ground 

as  will  be  calculated  to  afford  informa-  that    it    may  criminate    the    witness, 

tion  to  the  coroner  and  the    jury  (2  Wakley  v.  Cooke,  4  Exch.  511, 19  L.  J. 

Hawk.   P.   C,  ch.  9),  and   therefore,  Exch.  91 ;  but  he  should  be  warned  and 

where  the  skull  of  a  man  who  had  been  told  that  he  may  give  the  evidence  or 

dead  five  years  was  dug  up,  which  the  not  as  he  thinks  fit.    Taylor's  Office  of 

coroner  told  the  jury  he  could  identify.  Coroner  19;  Crocker  on  SherifiPs,  etc., 

and  the  inquest  proceeded,  the  court  $  955. 

refused  to  file  the  inquisition.    Rex  v.  Dying  Deolaratloiui. — Statements   of 

Bond,  I  Stra.  22.    But  a  body  has  been  the  deceased  should  never  be  excluded 

taken    up    fourteen  days  after  burial  on  the  mere  ground  that  they  are  not 

and  an  inquisition  thereupon  held.    2  proved  to  have  been  made  under   a 

Hale  P.  C.  59.     Seven  months,  how-  settled  expectation  of  immediate  death 

ever,  has  been  held  too  late.    2  Hale  as  required  by  the  strict  rules  of  evi- 

P.  C.  59;  Rex  V.  Bond,  i  Stra.  22;  Reg.  dence.    In  many  cases  such  statements 

V.  Clerk,  x  Salk.  377,  Holt  167.  are  very  important  on   coroners'   in* 

1.  General  B^ldenoe  Admissible. — As  quests  and  involve  no  one  in  any  crim- 

there  are  no  parties  on  an  inquest,  gen-  inal  responsibility.    Taylor's  Office  of 

eral  evidence  may  be  received,  but  in  Coroner  19. 

considering  the  criminal  responsibility  2.  Grindon's  Lex  Coronatoria  177. 

of  any  particular  person,  the  coroner  8.  Crocker  on  Sheriffs,  etc.,  §  955;  3 

should   point  out  to  the  jury  which  Hale  P.  C.  62;  2  Hawk.  P.  C.,  ch.  9; 

parts  of  the  evidence  are  admissible  by  i  Bum.  Jus.  389. 

the  general  rules  of  law  as  against  that  4.  Taylor's  Office  of   Coroner  20 ; 

person,  and  should    charge  them    to  Jervis  on  the  Office  of  Coroner  35. 

found  their  verdict  as  respects    him  Interested    Parties.  —  The    coroner 

lolely  on  that  evidence.  Taylor's  Office  should  generally  allow  persons  inter- 

of  Coroner  19.  ested  to  put  questions,  so  long  as  they 

Ivrynuui  may  Be  Witness. — A  jury-  are  properly  put.    Taylor's  Office  of 

man  may  be  sworn  as  a  witness,  but  it  Coroner  20. 

should  only  be  done  where  the  fact  of  Witness  must  Answer. — It  has  been 

his  being  able  to  give  evidence  is  dis-  held  that  the  refusal  of  a  physician, 

covered  too  late  to  enable  another  jury-  sworn  as  a  witness,  to  give  his  opinion, 

man  to  be  put  in  his  place.    Taylor's  is  a  contempt  indictable  as  an  obstruc* 

Office  of  Coroner  58 ;    Anonymous,  i  tion  of  justice.    Com.  v.   Hlggins,  5 

S^-  ¥^S  \  ^^^  ^^ »  '  ^^*  '33-  Kulp.  (Pa.)  269. 
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oner  should  inquire  of  the  jurors  whether  they  wish  him  to  put 
any  further  questions  to  the  witness  before  he  signs  his  informa- 
tion and  departs.* 

Ttftlflumy  to  Bo  Sodnood  to  Writing. — It  is  generally  provided  by  stat- 
ute that  the  coroner  shall  reduce  the  testimony  of  the  witnesses 
to  writing.  The  whole  testimony  should  be  taken  down  in  due 
form  so  as  to  show  that  the  witness  was  duly  sworn  or  affirmed  in 
each  case.* 

4.  Beaching  a  Verdict — Ooronor  ihonld  8am  «p. — After  all  the  evi- 
dence has  been  presented,  it  is  the  duty  of  the  coroner  to  sum  up 
the  same  to  the  jury,  and  to  direct  them  to  withdraw  to  consider 
their  verdict.* 

loftnietion  in  Qnoitloiii  of  Law. — He  should  also  instruct  the  jury  in 
matters  of  law,  and  answer  any  questions  of  that  nature  that  may 
arise.* 

DoUborfttioBs  of  tho  Jury. — The  witnesses  having  given  their  testi- 
mony, the  jurors  retire  to  deliberate  upon  their  verdict ;  such  de- 
liberation should  be  in  private,  and  no  one,  not  even  the  coroner, 
should  mingle  with  them.* 

Coronor's  Duty  to  Boooiyo  Yerdiot. — ^As  soon  as  a  verdict  has  been 
agreed  upon,  it  is  the  duty  of  the  coroner  to  receive,  enter,  and 
record  it.® 

V.  AbJOUBVIIEHT  of  the  IvQUSST — liaj  may  Bo  A^ionrnod  to  Anothor 
Day. — If  the  evidence  be  not  in  the  way,  or  under  undue  influence, 
or  unwilling  or  secreted,  the  jury  may  be  adjourned  to  another 

• 

1.  Grindon's  Lex  Coronatoria  179;  sition,  cannot  be  satisfied  short  of  a 
Taylor's  Office  of  Coroner  20.  jurat  or  some  official  certificate  indicat- 

2.  Woods  V,  State,  63  Ind.  353;  ing  that  the  witnesses  named  -were 
People  V,  White,  22  Wend.  (N.  Y.)  167.  sworn  before  the    coroner  as  to  the 

BtatemontB  of  tho  Accmod. — Volun-  matter  insisted  upon  as  evidence, 
tary  statements  of  the  party  accused  People  v.  White,  22  Wend.  (N,  Y.)  167. 
need  not  be  reduced  to  writing.  "The  Parol  ETldence  as  to  Testimony befinre 
testimony  of  the  witnesses  only  is  Gcroner. — Where  the  testimony  given 
required  to  be  reduced  to  writing,  before  a  coroner  is  required  to  be  re- 
Nothing  is  said  [in  the  statutes]  in  duced  to  writing  and  subscribed,  the 
regard  to  the  statements  of  the  accused;  law  presumes  that  the  coroner  has  per- 
certainly  there  is  no  requirement  of  the  formed  his  whole  duty ;  and,  unless  a 
law  that  they  should  be  put  in  a  written  proper  foundation  is  laid  for  second- 
form."     People  V.  Taylor,  59  Cal.  651.  ary  evidence,  parol  evidence  as  to  such 

BlgzLEtnre  Not  Absolntely  Necessary. —  testimony  is  inadmissible,  even  to  im- 

In  Fleming^s  Case,  2  Leach  C.  R.  996,  peach  evidence  given  by  a  witness  on 

it  was  held   that  it  was  not  absolutely  the  trial  of  a  defendant  for  murder  of 

necessary  for  the  witness  to  sign  the  the  person  over  whose  body  such  in- 

deposition.    But  it  has  been  held  that  quest  was  held.     Woods  v.   State,  63 

minutes    of    testimony    written    by   a  Ind.  353. 

stenographer  on  a  preliminary  exami-        8.  Grindon's  Lex  Coronatoria  183. 
nation,  not  by  the  direction  of  the  mag-        4.  Grindon*s  Lex  Coronatoria  183. 
istrate,  and    not    signed   by  the  wit-        6.  Crocker  on  Sheriffs,  (  959. 
nesses,  are  not  admissible  as  evidence        6.  Grindon's   Lex  Coronatoria  184 ; 

in  a  subsequent  trial.    Rounds  v.  State,  Taylor's  Office  of  Coroner  56. 
57  Wis.  45.  Majority  Rules. — The  majority  rules, 

Some  Official  Certiflcate  Required. — A  but  the  verdict  must  be  given  by  at 

statute  requiring  the  coroner  to  make  a  least  the  statutory  number  of  jurors, 

return  of  the  testimony  with  the  inqui-  Grindon's  Lex  Coronatoria  185. 
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day,  at  the  same  or  another  place,  to  take  and  receive  the 
evidence.* 

VMMftan  vpoB  the  Iwiwiinhlliif. — When  the  jury  are  met  at  the 
adjourned  time  and  place,  the  coroner  proceeds  as  before,  first 
recapitulating  the  business  of  the  previous  meeting.^ 

▼L  The  Verdiist — ^In  Gflmnd. — ^The  verdict  should  in  every  case 
state  who  the  deceased  was,  and  how,  when,  and  where  he  came 
by  his  death.' 

■ndv  or  MaaalMightar. — In  cases  of  murder  or  manslaughter  it 
should  also  state  the  persons  guilty  of  the  murder  or  manslaughter 
or  of  being  accessories  before  the  fact  to  the  murder.* 

Kut  Be  BedoMd  to  Wxitiaf. — In  every  case  the  coroner  should 
reduce  the  verdict  of  the  jury  to  writing  as  soon  as  he  has 
received  it.* 

Vn.  Tbb  LiainilTlOV — l.  Deflnitioii. — An  inquisition,  properly 
so  called,  is  the  written  statement  of  the  verdict  or  finding  of  a 
jury,  returned  for  the  purpose  of  a  particular  inquiry,  as  distin- 
guished from  an  indictment.® 

8.  Bequifitei — JviidietionAl  iMto.  —  The  return  of  an  inquest 
should   show  the  facts  giving   jurisdiction.''      It  should  show 

1.  Taylor's  Office  of  Coroner  i ;  Utnf.  8.  Taylor's  Office  of  Coroner  56;  Giles 

i79;3Hawk.  P.C.,ch.  9,§25;  Lat.  166.  v.  Brown,  1  Mill  Const  (S.  Car.)  230. 

Qreat   Dtser^OoB   HMaatary. — Great  4.  AooMsorles  after   the  Fact. — The 

discretion  is  necessary  in  adjourning,  jury  are  not  required  to  find  who  were 

and  it  should  not  be  had  recourse  to  accessories  afler  the  fact    2  Hawk.  P. 

except  in  cases  of  real  necessity.   Grin-  C,  ch,  9 ;  2  Hale  P.  C.  67. 

don's  Lex  Coronatoria  180.  Unknown  Person. — If  the  dead  or  the 

Jnrora'  Boeognlsanoe  to  Be  Taken. —  offender  is  unknown,  the  jury  should 

Before  adjourning  the  coroner  should  so  find.    2  Hale  P.  C.  63. 

take  the  recognizance  of  the  jurors  for  6.  Grindon's  Lex  Coronatoria  185 ;  2 

their  appearance  at  the  adjourned  time  Hawk.  P.  C,  ch.  9. 

and  place.    Grindon's  Lex  Coronatoria  Forgery  to  Add  to  Terdlot. — For  add- 

180;  Taylor's  Office  of  Coroner  i.  ing  to  an  inquisition  facts  not  found  by 

Bmlal  of  Body. — After  the  adjourn-  the  jury,  a  coroner  has  been  convicted 

ment  of    the  jury,  the  coroner  may  of  forgery.    Rex  v.  Marsh,  3  Salk.  17a. 

grant  his  warrant* to  bury  the  body  be-  6.  Reg.  v,  Ingham,  5  B.  &  S.  357;  117 

fore  adjourning  the  court    Grindon's  E.  C.  L.  257. 

Lex  Coronatoria  180.  FUlng    Inquliltlon.  —  In    Matter  of 

BoeordofAdJoiimmint.— The  coroner  Ramscar,   10  Abb.    N.    Cas.  (N.  Y. 

should  be  careful  to  make  an  entry  of  Supreme  Ct.)  442,  it  was  held  that  New 

the  adjournment,  in  his  minutes.  Grin-  York  Laws  iwi,  ch.  465,  §  2,  provid- 

don's  Lex  Coronatoria   181 ;  Taylor's  ing  for  the  transmission  to  the  district 

Office  of  Coroner  I.  attorney,  of  an  abstract  of  the  testi- 

S.  Grindon's  Lex  Coronatoria  181.  mony  before  the  coroner,  and  a  copy 

Fldlnro  to  Aaaomlilo  at  Proper  Time. —  of  the  verdict,  in  homicide  cases  in  the 

If  the  court  is  not  held  on  the  adjourned  city  of  New  York,  did  not  create  an  ex- 

day,  the  proceedings  fall  through,  and  ception  in  that  county  as  to  coroners 

an  inquest   completed   after   such   an  therein  ;  such  requirement  is,  in  addi* 

onobsenred      adjournment     will      be  tion  to  the  filing  of  the  inquisition  and 

quashed.    Reg.  v.  Coroner,  34  L.  J.  Q^  furnishing  a  copy  thereof  to  the  magls- 

SO*  10  Jur.  N.  S.  1 150,  II  L.  T.  N.  trate,  required  by  the  general  act. 

S.  488,  707,  13  W.  R.  206,  383.    Conse-  7.  The  return'  of  an  inquest  should 

qnently,  an   adjournment  sine  die   is  show  the  facts  giving  jurisdiction.    In 

irregular.    Taylor's  Office  of  Coroneri.  re  Coroner's  Inquests,  3   Kulp.  (Pa.) 
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before  what  coroner  it  was  taken,  and  that  it  was  taken  upon  the 
oath  of  good  and  lawful  men  of  the  county,  who  were  first  duly 
sworn.* 

Owtainty. — ^The  verdict  must  be  stated  with  legal  precision  and 
certainty,  and  the  charge  must  be  direct  and  positive.^ 

ttgaliig  tad  Attofdng.  —  The  inquisition  should  be  signed  by 
both  the  jurors  and  the  coroner.  If  some  of  the  jurors  sign 
with  their  marks,  such  marks  ought  to  be  verified  by  an  attesta- 
tion." 

Vmbm  <Kf  tha  Jvron  dumldlto  M  Oat. — ^The  names  of  the  jurors  should 
be  set  out  at  length  in  the  caption,  for  if  their  names  be  not  set 
out  in  the  caption,  and  the  inquisition  be  not  signed  with  their 
names  at  length,  it  will  be  bad.^ 

Vm.  FmiTHEB  PBOCEEDINCHI — Proper  Pawnu  Bonnd  Orv. — After  this, 

if  future  proceedings  are  necessary,  the  coroner  should  bind  over 

451,  I  C.  C.  (Pa.)  14;  Rex  v.  Philips,    the  inquisition.    Jervis  on  the  Office  of 

1  Stra.  261 ;  Grindon's  Lex  Coronatoria    Coroner  82. 

191.    The  time  and  place  when  and  Coroner's  Cortiflcato  Bnlllclent. — The 

where  holden  must  appear  with  cer-  coroner's  certificate  of  the  signatures  of 

taintj.    Hale  P.  C.  166;  Dakin's  Case,  jurors,  who  have  signed  the  inquisition 

2  Saund.  291 ;  Rex  v.  Feamlej,  i  T.  R.  by  making  their  cross  marks,  is  suffi- 
316;  2  Hawk.  P.  C.  253.  cient  when   he  has  duly  signed  and 

JvrlsdlctlOB  of  Court. — It  must  ap-  certified  the  inquisition.  State  v.  Evans, 

pear  that  the  inquest  was  taken  before  27  La.  Ann.  297. 
a   court   of    competent    jurisdiction.        Inanlsltion  before  Depnty  Coroner. — 

Hale  Sum.  207 ;  2  Hawk.  P.  C,  ch.  25,  In  all  inquisitions  before  a  deputy  cor- 

(  119;  4  Rep.  41;  22  Edw.  IV.,  13.  oner,  they  should  be  described  as  taken 

Name  of  Deceased. — ^The  name  of  the  before  the  principal.     The  words  *'  by 

deceased,  if  known,  and  the  location  of  his  deputy   duly   appointed  *'  may  be 

the  body,  should  be  set  out.    Rex  v,  added,  but  are  surplus.    Taylor's  Office 

Evett,  6  B.  &  C.  247,  13  E.  C.  L.  160.  of  Coroner  34;  Reg.  v,  Perkin,  7  Q^  B. 

Venne. — It  has  always  been  a  rule  165,  53  E.  C.  L.  105,  14  L.  J.  M.  C.  87, 

that  the  name  of  the  county  or  city  9  fur.  686. 

must  either  be  in  the  margin  or  in  tlie        In  Louisiana^  it  is  held  that  where  the 

body  of  the  caption.  2  Hale  P.  C.  166.  proces  verbal  is  signed  by  the  assistant 

1.  2  Hawk.  P.  C.  77.  coroner,  it  will  l^  presumed  that  he 

Oath  of  Jurors. — The  inquisition  ap-  was  the  officer  who  held  the  inquest, 

pear  to  have  been  taken  by  the  oaths  although  there  had  been  a  failure  to 

of  the  within  named  jurors,  2  Hale  P.  correct  the  formal  recital  that  the  in- 

C.  167 ;  who  must  appear  to  be  from  the  quest  was  held  before  the  coroner.  State 

county   or  jurisdiction.      Lambert    v,  v,  Duffy,  39  La.  Ann.  419. 
Taylor,  4  B.  &  C.  138;  10  E.  C.  L.  293.        4.  Rex  v,  Bowen,  3  Cf .  &  P.  602,  14 

a.  2  Hale   P.  C,  ch.  25,  §  57.     A  E.  C.  L.  475. 
return  of  a  coroner's  inquest  that  there        Jurors    Presnmed   to     have    Signed 

was  strong  suspicion  of  violence,  which  Properly. — A  juror  who  has  put  his 

made  the  inquest  necessary,  has  been  mark  to  a  coroher's  inquisition  must  be 

held  insufficient.    In  re  Smith,  4  Lane,  presumed  to  have  signed  in  the  pres- 

(Pa.)  302.  ence    of    the  other   jurors.     Lewin's 

8.  Grindon's  Lex  Coronatoria  188;  Case,  2  Lewin  C.  C.  125. 
Giles  V,  Brown,  i  Mill  Const.  (S.  Car.)        Name  Signed  must  Correspond  wltb 

2^0;  Rex  V,  Bowen,  3  C.  &  P.  602,  14  That  In  the  Body  of  the  Instrument,  for 

£.  C.  L.  475;  Lewin's  Case,  2  L#ewin  C.  if  the  name  in  the   body  of  the  in- 

C.   125;   Rex  V.  Norfolk    Justices,   i  quisition  is  different  from  the  name 

Nolan  141.  signed,  the  inquisition   is  bad.     Rex 

Seal. — It  was  always  usual  for  the  v.  Nicholas,  7  C.  &  P.  538,  32  E.  C. 

coroner  and  jurors  to  set  their  seals  to  L.  620. 
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all  proper  persons  to  prosecute  and  give  evidence,  and  then  pre- 
pare his  warrant  or  certificate  for  the  burial  of  the  body.^ 

1.  Qrindon's  Lex  Coronatoria  i88.  Ooroner*!  Wima&t — Under  the  New 
WttntMM  flor  tlM  ProMeutton  to  Be  Tork  Code  of  Criminal  Procedure  (§ 
Bemad  OwwK. — Where  it  is  necessary  for  778  ei  seq.)y  a  person  against  whom  an 
the  coroner  to  bind  over  witnesses  to  inquisition  has  been  found  bj  a  coro- 
appe&r  and  testifj  at  the  criminal  court,  ner's  jury,  whether  arrested  before  or 
he  should  bind  over  only  those  wit-  after  the  filine  of  such  inquisition,  is 
nesses  who  testify  to  some  material  entitled  to  a  hearing  before  a  mag- 
fact  aigainst  the  accused,  and  not  those  istrate,  in  the  same  manner  as  if  he 
who  are  called  for  the  purpose  of  ex-  had  been  arrested  upon  an  ordinary 
cu]patine[  him.  Reg.  v,  Taylor,  9  C.  &  information.  Matter  of  Ramscar,  10 
P.  67a,  38  E.  C.  L.  284.  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct) 

of  PrlBoamr  Irreitdd  on  443. 
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(a)  Generally,  80. 
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d.  Demurrer,  89. 
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1.  Right  to  Sue  after  Dissolution,  96. 

2.  Liabitity  to  be  Sued  after  Dissolution,  97. 
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CROSS-REFERENCES. 

As  to  Pleading  and  Procedure  in  Actions  by  and  against  Corporate  Officers 
and  Agents,  see  article  OFFICERS  AND  AGENTS  OF  PR  I- 
VA  TE  CORPORA  TIONS, 

Actions  Concerning  Shares  of  Stock  and  Suits  by  and  against  Stock  and 
Stockholders,  sec  article  STOCK  AND  STOCKHOLDERS, 

Procedure  Relating  to  Particular  Kinds  of  Corporations,  see  articles 
BANKS  AND  BANKING,  vol.  3,  p.  251  ;  CARRIERS,  vol.  4, 
p.  812;  INSURANCE;  MUNICIPAL  CORPORATIONS; 
RAILROADS;  RELIGIOUS  SOCIETIES;  TELEGRAPHS 
AND  TELEPHONES,  etc. 

Voluntary  and  Unincorporated  Associations,  see  article  UNINCOR- 
PORATED ASSOCIATIONS. 

Winding  up  of  Corporations,  see  article  WINDING  UP, 

Service  of  Process  on  Corporations,  see  article  SER  VICE  OF  PROCESS, 

Venue  of  Proceedings  against  Corporations,  sec  article  VENUE, 
Judgments  and  Executions  against  Corporations,  sec  articles  JUDG- 

MENTS;  EXECUTIONS, 
Supplementary  Proceedings  and  Creditors'  Bills,  see  articles  CRED^ 

ITORS'  BILLS;  SUPPLEMENTARY  PROCEEDINGS, 
Injunctions,  Mandamus,  and   Quo  Warranto,  see  articles   INJUNC- 
TIONS; MANDAMUS;  QUO  WARRANTO, 
Indictment  of  Corporations,  sec  article  INDICTMENTS, 

Corporate  Mortgages,  see  articles  FORECLOSURE;  MORTGAGES, 
jurisdiction  over,  and  Citizenship  of.  Corporations,  sec  articles  JURIS- 
DICTION; UNITED  STATES  COURTS, 

-Allegation  of  Existence  and  Incorporation  of  Banks  in  Indictments  for 
Counterfeiting,  see  article  COUNTERFEITING, 

Answers  of  Corporations  in  Suits  in  Equity,  see  article  ANSWERS  IN 
EQUITY  PLEADING,  vol.  i,  pp.  886,  956. 

Endeavors  of  Counsel  to  Prejudice  Jury  against  Corporations,  see  article 
ARGUMENTS  OF  COUNSEL,  vol.  2,  p.  744- 

Service  of  Notice  of  Appeal  upon  Corporation,  see  article  APPEALS, 
vol.  2»  p.  224. 

Averring  Ownership  of  Building  of  Corporation  in  Indictments  for 
Burglary,  see  article  BURGLARY,  vol.  3,  p.  759. 

Right  to  Take  Peremptory  Judgment  against  a  Corporation  on  its  Note 
or  Other  Evidence  of  Debt,  see  article  NEGOTIABLE  IN- 
STRUMENTS. 
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I  BieHT  TO  Sub  abd  Liabilitt  to  bb  Bubd. — Every  corporation, 
both  foreign  and  domestic,  may  sue  ^  or  be  sued,*  both  at  law 
and  in  equity,  whenever  the  corporate  property  or  rights  are 
involved,  exactly  as  an  individual  might  under  similar  circum- 
stances.^ 

U  Apfbababcb  —  Xaanw  ot  —  At  common  law  a  corporation 

aggregate  could  not  appear  in  any  other  manner  than  by  an 
attorney.* 

1.  British    American    Land   Co.  v,  the  proceeding.    We  find  that  a8  earij 

Ames,  6    Met.   (Mass.)   391 ;    Savage  as  Lord  Coke*s  time  it  was  the  recog- 

Mfg.  Co.   V,  Armstrong,   17  Me.   34;  nized  doctrine  that  a  corporation  ag- 

Daj    V,  Essex   County   Bank,  13  Vt.  gregate  could  not  appear  in  person  to 

97 ;  Washtenaw  Bank  t*.  Montgomerjr,  an  action,     i  Coke  Litt.  66b,    And  we 

3  111.  422 ;  Lucas  v.  Georgia  Bank,  2  find    the    same    rule    announced    in 

Stew.  (Ala.)  147;  Baltimore,  etc.,  R.  Comjns's  Digest,  Pleader, 2, B.  a, where 

Co.  V.  Gallahue,  12  Gratt.  (Va.)  65c;  it  is  said,  speaking  of  a  corporation 

Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  aggregate :  *  But  the  corporation  must 

64  How.  Pr.  (N.  Y.  Supreme  Ct.)  i ;  appear  hy  attorney,  appointed  under 

Moxie  Nerve  Food  Co.  v.  Baumbach,  their  common  seal.*    And  Chitty,  vol. 

32  Fed.  Rep.  20c.     See   Am.  &    Eng.  i,  p.  551,  lays  down  the  rule  tliat  'A 

Ency.  Law,  tit.  Corporations.  plea  by  a  corporation  aggregate,  which 

S.  Stimson^s  Am.  Stat.  Law,  vol.  2,  is  incapable  of  a  personal  appearance, 

p.  157,  §  8300 ;  Am.  &  Eng.  Ency.  Law,  must  purport  to  be  by  attorney.'    This 

tit.  Corporations.  plea  does  not  purport  to  be  by  attorney, 

8.  Am.  &  Eng.  Encj'.  Law,  tit.  Cor-  but  by  the  president  and  secretary  of 

PORAT10N8.  the  corporation.      The  plea  says  the 

4.  See  article  Appsarancbs,  vol.  2,  company  *  by  its  president  and  secre- 

p.  669;  Bro.  Abr.,  tit  Corporation,  28;  tary,  comes  and  says,'  etc.    In  this,  the 

5  Comyns's  Digest  395.  plea  was  defective  and  in  violation  of 

neas  Oantrally. — A  plea  by  a  corpo-  the  rules  of  pleading.    The  demurrer 

ration  aggregate,  which  is  incapable  of  should,  therefore,  have  been  sustained 

a  personal  appearance,  must  purport  to  to  the  plea."     Per  Walker,  J.,  in  Nixon 

be  by  attorney.     Bro.  Abr.,  tit.  Corpo-  v.  Southwestern  Ins.  Co.,  47  III.  446. 

ration,  28;  Co.  Litt.  66*;  Com.  Dig.,  Plea  to  the  yurisdiction, — The  ap- 

Pleader,  2,  B.  2;  Nixon  v.  Southwestern  pearance  by  a  corporation  in  a  plea  to 

Ins.  Co.,  47  111.  444;  Nispel  v.  West-  the  jurisdiction  of    the    court,  should 

em  Union  R.  Co.,  64  111.  311 ;  Kanka-  not  be  in  person  or  by  attorney,  but 

kee  Drainage  Dist.  v.  Lake  Fork  Spe-  may  be  by  its  president.    Quarrier  v. 

clal  Drainage  Dist.,  29  111.  App.  86,  130  Peabody  Ins.  Co.,  10  W.  Va.  507. 

111.261.  By  Whom  Answer  ■hinild  belbUto. — 

And  the  rule  is  rigidly  applied   to  In  a  suit  against  a  corporation    the 

pleas  in  abatement  which  are  construed  answer  should  be  made  by  the  princi- 

with  common -law  strictness.    Nixon  v.  pal  officer    of   the    corporation,  who 

Southwestern  Ins.  Co.  47  111.  444.  should  be  able  to  admit  or  deny  the 

"  From  the  earliest  period  in  the  his-  facts  charged  and  interrogated  aoout, 

tory  of  the  common  law,  pleas  in  abate-  or  to  state  want  of  knowledge  clearly 

ment  have   not  been  favored  by  the  and   truly  as  a  reason  for  not  doing 

courts,  and,  hence,  great  precision  has  either.     Hale  v.  Continental  L.  Ins. 

been  required,  both  in  the  substance  Co.,  16  Fed.  Rep.  718. 

and  structure  of  such  pleas.    And  the  When  a  change  occurs  in  the  officers 

rules  governing  them  have  been  less  of  a  corporation  between  the  time  it  is 

relaxed    in   modern  practice  than    in  brought  into  court  and  the  time  when 

other  branches  of  pleadings,  or  in  the  its  answer  is  filed,  the  answer  must  be 

practice  which  obtains  in  common-law  filed  by  the  persons  who  are  officers  at 

courts.    And  it  is  for  the  reason  that  the  time  of  the  filing.    Mechanics'  Nat. 

such  pleas  tend  to  delay  justice,  and  Bank  v.  H.  C.  Burnet  Mfg.  Co.,  33  N. 

hinder   parties  from   recovering-  their  J.  Eq.  236. 

rights.  They  do  not  go  to  the  merits  of  BTldence  of  Appearance. — ^The   kAx' 

the  controversy,  but  simply  to  form  in  cumstance   that  the  declaration,  in  a 
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BSBet  of  G«iur»l  AppearaiiM. — ^Where  the  court  has  jurisdiction  of 
the  subject-matter  of  an  action  against  a  corporation,  either  for- 
eign or  domestic,  jurisdiction  of  its  person  may  be  acquired  by 
the  corporation  making  a  general  appe^irance.^     But  a  genersu 

suit  by  a  corporation,  was  signed  and  we  are  informed,  in  which  the  produc- 

filed   DT  an   attorney  at  law  for  the  tion  of  a  warrant  of  attorney  has  been 

plaintiff.  Is  snfScient  evidence  that  the  supposed  a  necessary  preliminary  to 

pbuntiff  appeared,    as    a   corporation  the  appearance  of  a  corporation,  eUher 

must  appear,  by  attorney.    State  Bank  as  plaintiff  or  defendant,  bj  a  gentle- 

V,  Bell,  5  Blaclf.  (Ind.)  127.  man  admitted  to  the  tmr  of  the  court. 

llMMelniB«tta.  —  Previously  to    the  The  usage,  then,  is  as  full  authority 

passage  of  Mass.  Stat.  1867,  c.  36,  one  for  the  case  of  a  corporation  as  of  an 

who  was  a  stockholder,  and  had  been  individual.    If  this  usage  ought  to  be 

a  director  of  a  corporation,  was  not  en-  altered,  it  should  be  a  rule  to  operate 

titled    to    appear    and  defend  a    suit  prospectively,  not  by  the  reversal  of  a 

against  the  corporation,  although  he  decree  pronounced  in  conformity  with 

might  ultimately  be  personally  liable  the  general  course  of  the  court,  in  a 

if  jodgment  was' recovered  in  such  suit,  case  in  which  no  doubt  of  the  legality 

Byers  v.  Franklin  Coal  Co.,  14  Allen  of  the  appearance  had  ever  been  sug- 

(Masa.)  470.  gested/'  J^er  Marshall,  C.  J.,  in  Osbom 

t.  (U.  S.)  " 


* — In  an  action  against  v,  U.  S.  Bank,  9  Wheat.  (U.  S.)  830. 
a  corporation,  the  filing  of  an  affidavit  To  the  effect  that  it  is  not  necessary 
of  defense  by  its  president,  though  no  that  the  warrant  of  attorney  should 
appearance  is  entered.  Is  sufiicient  to  appear  of  record,  see  Gaines  v.  Tom- 
prevent  a  judgment  by  default.  Deskins  beckbee  Bank,  Minor  (Ala.)  51 ;  Lucas 
V.  Reyeiting  Fund  Assoc,  3  Pa.  Dist.  v.  Georgia  Bank,  2  Stew.  &  P.  (Ala.) 
R^-  394*  '47 )  Farmers,  etc..  Bank  v,  Troy  City 

W«RmBt  of  Attorney. — But  the  prac-  Bank,  i  Dougl.  (Mich.)  457. 

tice  of  producing  a  warrant  of  attorney.  At  early  common  law  the  attorney 

ander  tiie  seal  of  the  corporation,  au-  could  only  be  authorized  to  appear  for 

thorizing  the  attorney  to  appear,  early  a  corporation  by  an  appointment  under 

feU  into  disuse;  and  even  tiie  execu-  the  seal  of  the  corporation.    Tidd's  Pr. 

tion  of  such  warrant  of  attorney  be-  92;  Csu>e  Sable  Co.'s  Case,  3  Bland 

came  obsolete  In  actual  practice.    See  (Md.)  606. 

article  Appbarancbs,  vol.  2,  p.  588.  Indiana. — A  decree  of  foreclosure,  and 
"The  argument  supposes  some  dis-  title  acquired  under  a  sale  pursuant 
tinction,  in  this  particular,  between  a  thereto,  by  a  foreign  corporation  plain- 
natural  person  and  a  corporation ;  but  tiif ,  cannot  be  questioned  upon  the 
the  court  can  perceive  no  reason  for  ground  that  the  corporation  had  not 
tills  distinction.  A  corporation,  it  is  filed  a  power  of  attorney  as  required  by 
true,  can  appear  only  by  attorney,  section3022,Rev.  Stat.  188 1,  the  fact  be- 
wbile  a  natural  person  may  appear  for  ing  available  only  by  answer  in  abate- 
bimself.  But  when  he  waives  this  ment.  Elston  v.Piggott,  94  Ind.  14. 
privilege,  and  elects  to  appear  by  at-  1.  McCormick  v.  Pennsylvania  Cent 
tomey,  no  reason  is  perceived  why  the  R.  Co.,  49  N.  Y.  305 ;  Atty.-Gen.  v, 
same  evidence  should  not  be  required.  Guardian  Mut.  L.  Ins.  Co.,  77  N.  Y. 
that  the  individual  professing  to  repre-  272 ;  Root  v.  Great  Western  R.  Co.,  65 
sent  him  has  authority  to  do  so,  which  Barb.  (N.  Y.)  619;  Paulding  v.  Hud- 
would  be  required  if  he  were  incapable  son  Mfg.  Co.,  2  £.  D.  Smith  (N.  Y.) 
of  appearing  In  person.  The  universal  38 ;  DeBemer  v.  Drew,  57  Barb.  (N.Y.) 
and  familiar  practice,  then,  of  permit-  438;  Murray  t;.  Vanderbilt,39  Barb.  (N. 
ting  gentlemen  of  the  profession  to  Y.)  140 ;  Reynolds  v.  La  Crosse,  etc., 
appear  without  producing  a  warrant  of  Packet  Co.,  10  Minn.  178;  March  v. 
attorney,  forms  a  rule,  which  is  appli-  Eastern  R.  Co.,  40  N.  H.  548;  Friexen 
cable  in  reason  to  their  appearance  for  v.  Allemania  F.  Ins.  Co.,  30  Fed.  Rep. 
a  corporation,  aa  for  a  natural  person.  349. 

Were  it  even  otherwise,  the  practice  Is  Appointment  of  RaceiTor. — If  the  court 

as  uniform  and  as  ancient,  with  regard  has  obtained  jurisdiction  of  an  action 

to  corporations,  as  to  natural  persons,  against  a   foreign  corporation  by  its 

No  case  has  ever  occurred,  so  far  as  appearance  by  attorney,  it  has  power, 
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appearance  by  a  corporation  cannot  confer  on  a  court  jurisdiction 
of  the  subject-matter  of  the  action.  If  the  court  lacks  such 
jurisdiction,  then  a  general  appearance  does  not  give  it.^ 

i^eeUl  Appetranoe. — ^And  a  corporation,  like  a  natural  person,  may 
make  a  special  appearance  to  object  to  jurisdiction  over  it.^ 

m  Fabtieb — 1.  Oenerally — Suit  by  Stockholders. — ^The  rule  is  well 
settled  that  the  corporation,  by  its  proper  officers,  is  primarily  the 
proper  party  to  maintain  an  action  to  protect  its  property  and 
to  enforce  its  interests.  But  if  the  corporation  refuses  or  is  unable 
to  bring  suit,  a  suit  may  be  maintained  in  the  name  of  the  stock- 
holders, but  it  must  be  averred  that  the  corporation  is  unable  or 
refuses  to  bring  suit.  So  also,  under  similar  circumstances,  one 
or  more  stockholders  may  defend  in  their  own  names  a  suit 
brought  against  the  corporation.^ 

after  judgment  rendered  in  such  action  (N.  Y.  C.  PI.)  178;    Davidsburgh  v, 

and  execution  returned  unsatisfied,  to  KnickerbockerL.  Ins.  Co.,  90N.  Y.526. 

appoint  a  receiver  of  the  property  of  But  see  Pease  v.  Delaware,  etc.,  R.  Co., 

the  corporation.     DeBemer  v.  Drew,  10  Daly  (N.  Y.)  459. 
57  Barb.  (N.  Y.)  438.  2.  Central  Trust  Co.  v.  McGeorge, 

united    8tat#B    Ooxata. —  Exemption  151  U.   S.  154;  Shaw  v.  Quincy  Min. 

from  being  sued  out  of  the  district  of  Co.,  145  U.  S.  444;  Southern  Pac.  Co. 

its  domicil  is  a  privilege  which  a  cor-  v.  Denton,  146  U.  S.  303. 
poration    may    waive,    and    which    is        MaMachmettg. — In  an  action  against 

waived    by    pleading    to    the    merits,  a  corporation,  the  writ  described  it  as 

Central  Trust  Co.  v.  McGeorge,   151  **duly  organized  and  established  by  law, 

U.  S.  139.  and  navine  its  usual  place  of  business  " 

When  a  defendant  corporation  volun-  in  Massachusetts,  and  the  officer's   re- 

tarily  submits  itself  to  the  jurisdiction  turn  thereon   recited   service  upon  its 

of  a  Circuit  Court  of  the  United  States,  agent.    The    defendant  appeared   spe* 

its  action  cannot  be  overruled  at  the  cially  and  moved  to  dismiss  for  want 

Instance  of  stockholders  and  creditors,  of  jurisdiction,  and  afterwards  filed  an 

not  parties  to  the  suit  so  brought,  but  answer  which  was  demurred  to,  alleg- 

who  were  permitted  to  become  parties  ing  that  the  defendant  was  a  foreign 

by  an    intervening    petition.    Central  corporation,  that  it  had  no  usual  place 

Trust  Co.  V.  McGeorge,  151  U.  S.  130.  of  business  in  Massachusetts,  that  no 

And  see  article  Appearances,  vol.  3,  property  was  attached  on  the  writ,  and 

p.  588.  that  the  person  on  whom  service  was 

1.  See  article  Appearances,  vol.  3,  made  was  not  its  agent  or  authorized 

p.  588;    Southern  Pac.    Co.  v.  Burns  to  receive  service  for  it,  and  concluded 

(Tex.Civ.  App.  i893),33S.W.  Rep.288.  that  the  defendant  *' ought  not   to  be 

Haw  Tork. — As  the  question  of  juris-  held   to  answer  the  plaintiff's  writ," 

diction  in  an  action  by  a  nonresident  The   Superior  Court,  after  a  hearing 

against  a  foreign  corporation  relates  to  upon  the   whole   record,  granted   the 

the  subject-matter  of  the  action,   ju-  motion,   and  overruled  the  demurrer, 

risdiction   cannot  be  conferred  by  any  adjudged  the  **  answer  in  abatement " 

consent  or  stipulation  of  th^  parties,  to  be  good,  and  ordered  judgment  for 

and  the  objection   may  be  taken  at  any  the  defendant.     It  was  held  that  the 

stage  of  the  action,  and  it  seems  the  answer    was  an  answer  in  abatement 

court  mav  ex  mero  motu,  when  atten-  within  the  meaning  of  the  Pub.  Stat.,  c. 

tion  is  called  to  the  facts,  refuse  to  pro-  167,  and  that  the  judgment,  from  which 

ceed  further,  and    dismiss  the  action,  no  appeal  lay,  must  be  taken  to  have 

Robinson  v.  Oceanic  Steam  Nav.  Co.,  been      rendered     thereon.    Young  t». 

113  N.  Y.  315;  Ervin  t;.   Oregon   R.,  Providence,  etc..   Steamship  Co.,    150 

etc.,  Co.,  62  How.  Pr.  (N.  Y.  Supreme  Mass.  550. 

Ct.)  490;  Brooks  V,   Mexican  Constr.        8.  For  a  thorough  discussion  of  this 

Co.,  ^  N.  Y.  Super.  Ct.  334;  Parry  v.  subject,  see  article  Stock  and  Stock- 

Erle  Transfer  Co.,  33  Qiy,  Pro.  Rep.  holders. 

66  Volume  V. 


firtiii.                                 CORPORA  TIONS.  Ck>rp«rato  Wroifs. 

S.  Wlisre  Property  or  Franchiaet  Conoenied. — It  is  also  a  general 
rule  that  the  corporation  must  be  a  party  to  any  action  in  which 
its  property  or  franchises  are  concerned,  if  it  is  sought  to  bind  the 
corporation.^ 

at  Corporate  Wrongs. — And  the  legal  redress  for  a  corporate 
wrong,  which  constitutes  a  joint  injury  to  all  the  stockholders, 
should  be  at  the  instance  of  the  corporation,  which  represents  all 
for  the  purposes  of  redress.^ 

I.  See  Dodge  v.  Woolsev,  i8  How.  debt  is  not  due,  or  has  been  paid,  or 
(U.  S.)  531 ;  People  v.  Flint,  64  Cal.  that  the  corporation  is  indebted  to  the 
49;  Rousseau  v.  Hall,  55  Cal.  164.  shareholder  in  an  amount  exceeding 
B— eliirtlTig  Dead. — In  a  suit  to  rescind  that  claimed  to  be  due  the  corporation, 
the  deed  of  a  corporation,  the  corpora-  and  which  prays  for  a  settlement  of  ac- 
tion itself  should  be  complainant,  or  count,  the  corporation  itself  is  an  in- 
should  at  least  be  a  party  to  the  record,  dispensable  party.  Elliott  v.  Sibley, 
Cicotte  V.  Anciaux,  53  Mich.  328.  loi  Ala.  344. 

Gndttor's  BUI.— In  a   creditor's  bill  a.  Talbot  v,  Scripps,  31   Mich.  268. 

against  the  property  of  a  foreign  cor-  See  also  article  Stock  and  Stock^ 

poration,    the    corporation    must    be  holders. 

made  a  party,  if  not  legally  dissoWed.  Xndiyldual  Wtong  to  Stockhtilder. — 

Thomas  v.  Merchants'  Bank,  9  Paige  And  a  stockholder  is  not  entitled  to 

(N.  Y.)  216.    See  also  article  Crbd-  bring  suit  in  his  own   name  for  the 

itor's  Bills.  damage  done  to  him  indiyidually,  at 

BsftweeR    BiockluAdsrs.  —  A    contro-  least  not  without  a  showing  that  the 

▼ersy   between  bona  fide  stockholders  corporate  authority  have  refused,  after 

of  a  corporation  on  the  one  side,  and  proper  application,  to  act.     Talbot  v. 

those  claiming  to  be  stockholders,  and  Scripps,  31  Mich.  268. 

the  president  and  directors  on  the  other,  Conspiracy  to  Wreok  Corpormtioii. — A 

can  only  be  determined  by  the  courts  conspiracy    with    a    portion     of    the 

of  the  state  by  which  the  corporation  directors  of  a  printing  and  publishing 

was  created.    And  in  such  controversy,  corporation,  to  suspend  and  destroy  the 

the  corporation  must  be  made  a  par^.  business  and  franchises  of  the  company, 

Wilkins  v,  Thorne,  60  Md.  253.  whereby  the  board  of  directors  of  such 

Avpolntiiisiit  of  Bseslvar. — If  a    re-  corporation  are  induced  to  suspend  the 

ceiver  is  sought  to  be  appointed  for  publication  of  their  daily  and  weekly 

the  property  of  a  corporation,  the  cor-  newspapers,  for  the  benefit  of  a  rival 

poration  is  a  necessary  party.  Morrow  establishment,  is  a  corporate   wrong, 

V.  Edwards,  20  D.  C.  475 ;  Groesbeeck  for  which  the  proper  remedy  is  a  suit 

V,   Dunscomb,  41    How.    Pr.  (N.   Y.  brought  in  the  corporate  name.    Tal- 

Super.  Ct.)  312;  Brabe  v,  Pythagoras  bot  v,  Scripps,  31  Mich.  268. 

Assoc.,   zi   How.  Pr.  (N.  Y.  Super.  Against  Mrsctors  for  Masfsasanoe.— In 

Ct.)  44.  an  action  against  directors  of  a  corpo- 

Berokliig  Franoldse.  —  A  corporate  ration  for  misfeasance  or  culpable  neg- 
franchise  granted  by  one  state  cannot  ligence  in  the  discharge  of  their  official 
be  revoked  or  annulled  by  the  courts  duty,  the  corporation,  and  not  the 
of  another,  and  especially  in  a  proceed-  stockholders,  is  the  proper  party  plain- 
ing in  which  the  corporation  is  not  a  tiff.  Horn  Silver  Min.  Co.  v.  Ryan, 
party.  Merrick  v.  Van  Santvoord,  42  Minn.  196. 
34  K.  Y.  208.  Frandiilent    Ovarissae   of     Stock.  — 

Sstttng  Aslds  Blsettoii.-!-The  corpora-  Where  there  had  been   a  fraudulent 

tion  must  be  a  party  to  a  proceeding  overissue  of  the  certificates  of  stock  of 

to  set  aside  an  election  of   trustees,  a    corporation,    beyond    the    amount 

Matter  of  Pioneer  Paper  Co.,  36  How.  allowed  by  its  charter,  by  the  act  of  its 

IV.  (N.  Y.  Supreme  Ct.)  loa.  transfer  agent,  and  a  part  of  such  certifi- 

BUI  to  BnloUi  Sals  of  Stoek. — Where  cates  were  held  by  parties  who  took 

a  bill  is  filed  by  a  stockholder  to  enjoin  with   knowledge  of  the  fraud,  and  a 

the  sale  by  a  corporation  of  his  stock  part  had  passed  into  the  hands  of  inno- 

to  settle   an  Indebtedness  due  to  the  cent  purchasers,  for  value,  and  without 

corporation,  upon  the  ground  that  the  notice,  and  for  a  part  of  the  certificates 
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4.  Withdrawal  from  Litigation. — A  corporation  has  the  same 
right  as  an  individual  to  withdraw  its  name  from  the  litigation  to 
which  it  has  been  made  a  party  plaintiff,  but  of  which  it  does  not 
approve.* 

5.  Intereit  of  Corporation  Passing  to  Snooessor. — If  the  interest  of 
a  defendant  corporation  in  a  suit,  pending  the  litigation,  passes 
to  a  successor,  and  the  latter  desires  to  become  a  party  defend- 
ant, it  should  disclose  that  fact  to  the  court  in  the  appropriate 
way,  and  then  an  order  may  be  entered  making  it  a  party.* 

6.  Corporation  Distinct  from  Stockholders. — When  a  corporation 
sues  or  is  sued,  the  stockholders  are  in  no  sense  parties  to  the 
litigation,  merely  because  the  corporation  is.    The  corporation  is 

which  had  been  returned  bj  the  hold-  DtMOlution  of  Corpormttoii.  —  The 
ers,  new  certificates,  representing  in  plaintiff  brought  suit  against  one  cor- 
part  spurious  and  in  part  genuine  stock,  poration,  as  the  assignee  of  another 
had  been  regularly  issued  bj  the  com-  corporation,  to  have  a  deed,  alleged  to 
pany — ^it  was  held  that  the  corporation  have  been  fraudulently  procured  by  the 
could  maintain  an  action  against  all  assignor,  set  aside,  and  also  to  recover 
persons  who  claimed  stock  under  the  moneys  alleged  to  be  due  from  the  as- 
spurious  issue,  to  have  the  certificates  signor.  The  complaint  alleged,  and 
representing  such  issue  declared  void ;  the  facts  were  so  found  to  be,  that  the 
and  that  the  complaint  of  the  corpora-  defendant  took  the  assignment  with  full 
tion,  joining  all  such  parties  as  defend-  knowledge  of  all  the  facts;  that  it  re- 
ants,  was  not  multifarious.  New  York,  celved  all  the  property  and  effects  and 
etc.,  R.  Co.  V,  Schuyler,  7  Abb.  Pr.  (N.  assumed  all  the  liabilities  of  the  as- 
Y.  Ct.  App.)  41.  signor ;  that  the  stockholders  in  both 

But  the  corporation  is  not  a  neces-  corporations  were  identical,  and   the 

sary  party  in  an  action  by  purchasers  assignor  was  a  non-resident,  and  had, 

of  spurious  stock  to  recover  damages  in  fact,  ceased  to  exercise  its  corpor- 

against  the   officers  who  fraudulently  ate  functions.     It  was  held  that   the 

issued   it.    Seiser  v.  Mali,  6  Abb.  Pr.  assignor    was   not  a  necessary  party. 

(N.  Y.  Supreme  Ct.)  270,  note.  Silver  Valley  Min.   Co.  v.  Baltimore 

Biilta  between  Btoekholdora  Invoiylng  Gold,  etc.,  Min.,  etc.,  Co.,  99  K.  Car. 

OwnenUp  of  Stock. — A  corporation  is  446. 

not    a    necessary  party  to  a  suit  be-  1.  International    Wrecking    Co.  v, 

tween  its  stockholders  as  to  the  owner-  Murphy,  12  Ont  Pr.  Rep.  423. 

ship  of    certain  shares   of    its  stock.  The  president  of  a  corporation,  the 

King  V,  Barnes,  109  N.  Y.  267.  business  of    which    is    principally   to 

To  Bnforoe  Statutory  Liability. — As  a  keep  a  certain  trust  fund  invested  In 
bill  in  equity  will  not  lie  against  a  cor-  mortgages  and  other  securities,  who  is 
poration  on  a  simple  contract  debt,  a  its  general  manager  and  chief  execu- 
bill  against  a  corporation  and  its  di-  tive  officer,  has  authority  to  direct 
rectors  to  enforce  the  statutory  liability  a  writ  of  entry  to  be  brought  to  fore- 
of  the  directors  for  the  debts  of  the  close  a  mortgage  held  by  the  corpora- 
company  in  excess  of  the  capital  stock,  tion.  Smith  Charities  v,  Connolly,  157 
if  dismissed  as  to  the  directors,  cannot  Mass.  272. 

be  maintained  as  against  the  corpora-  2.  Liouisville,  etc.,  Consol.  R.  Co.  v, 

tion.    Georee  H.  Taylor  Co.  v.  Wool-  Surwald,  147  111.  194. 

▼erton,  37  111.  App.  358.  Suggestion.  —  The   mere  suggestion 

Corporatioii  Not  In  Baao. — Damages  that  since  the   commencement  of  the 

arising   from    the   act   of  a  director  suit  the  defendant  has  become  merged 

named  in  the  article  of  incorporation,  in  another  corporation,  is  not  sufficient 

whereby  the  formation  of  the  corpora-  to  make  the  latter  a  party,  so  as  to  en- 

tion  was  prevented,  cannot  be  recov-  title  it  to  take  an  appeal  from  the  final 

ered  in  an  action  by  the  alleged  corpo-  order  or  decree  in  the  case.    Louisville, 

ration,  as  it  is  not  in  esse*    Martin  v.  etc.,  Consol.  R.  Co.  f .  Surwald,   147 

Deetsy  xoa  Cal.  55.  III.  194. 
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as  entity,  separate  and  distinct  from  its  shareholders,  and  not  to 
be  confounded  with  them.^ 

7.  Kdndary  Selationship. —  And  a  corporation  stands  in  no 
fiduciary  relation  to  its  stockholders.  The  directors,  not  the  cor- 
porate body,  are  the  trustees,  and  should  be  parties  to  any  action 
lor  the  enforcement  of  the  trust.^ 

1.  See  article  Stock  and    Stock-  from  lowering  tlie  level  of  such  lake. 

HOLDERS.    Newcastle,  etc.,  R.  Co.  v.  Cedar  Lake  Hotel  Co.  v.  Cedar  Creek 

Bmmback,  c  Ind.  544.  H  jdraulic  Co.,  79  Wis.  297. 

Bel-elL — A  claim  against  all  the  per-  Kalne.  —  In  actions   by  or  against 

sons  who  compose  a  corporation  jointly,  ^tfaji-corporations,  as  towns,  parishes, 

cannot  be  pleaded  as  a  set-off  against  a  etc.,  which  have  no  corporate  funds, 

claim  made  by  the  corporation  as  such,  each  inhabitant  or  corporator  is  a  party 

New  York  Ice  Co.  v,  Parker,  8  Bosw.  to  the  suit,  because  his  private  property 

(N.  Y.)  688;  31  How.  Pr.(N.Y.  Super,  is  liable  to  be  taken   to    satisfy    the 

Ct.)  30a.  judgment.    But  in  the  case  of  corpora- 

BaeetTir  of  a  Fonlgii  OorponiUoii. —  tions,  properly  so  called,  as  incorpo- 

Where  a  receiver  of  a  foreign  corpora-  rated    banking   companies,  etc.,  it  is 

tlon  had  been  appointed  in  the  state  of  otherwise,  because  no  property  is  lia- 

its  creation,  but  its  funds  and  officers  ble  to  be  seized,  except  the  corporate 

were  in  another  state,  and  the  funds  property.    Adams  v.  Wiscasset  Bank, 

were  in  unsafe  hands,  it  was  held  that  i  Me.  361. 

a  stockholder  could  maintain  an  action  2.  Karnes  v.  Rochester,  etc.,  R.  Co., 

for  a  receiver, and  the  other  stockhold-  4  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

ers  need  not  be  made  parties.    Red-  107. 

mood  V.  Hoge,  3  Hun  (N.  Y.)  171.  Bemoval  of  Tmstees. — If  it  is  sought 

Iqjazy  to  Oorpimte  Property. — A  cor-  to* remove  the  trustees  of  a  corporation, 

S rater  cannot  individually,  or  on  be-  they  must  be  made  parties.     Reid  v. 

If  of  himself  and  all  others,  sue  for  The  Evergreens,  21   How.   Pr.  (N.  Y. 

an  injury  to,  or  a  misapplication  of.  Supreme  Ct.)^i9;   Latimer  v,  Eddy, 

the  corporate  property  or  franchises,  46  Barb.  (N.  V.)  61. 

except  in  case  of  fraud,  corruption,  or  Suit   on  Note. — A  note  given  to  A 

▼ioLation  of  law  on    the  part  of  the  and   B,  as  trustees  of  a  corporation, 

fiinctionaries   intrusted  with  the  cor-  must  be  sued  in  their  names  as  trustees, 

porate    powers    and    duties.    Arken-  and  not  in  the  name  of  the  corporation, 

burgh  V.  Wood,  33  Barb.  (N.  Y.)  360.  for  they  have  not  the  legal  interest  in 

Obo  Eeeovery. — ^Where '  a  stockholder  the  note.   Binney  v.  Plumley ,  5  Vt.  501. 

suea   officers  of   the  corporation    for  .   Foreign  Oorporation. — ^The  trustees  of 

fraudulent  mismanagement  of   its  af-  a    foreign    corporation,  appointed    in 

£Urs^  since  the  alleged  acts  of  the  de-  equity,  may  bring  an  action  in  their" 

lendanta    affect   all    the    stockholders  own  names  on  a  negotiable  note  which 

there  should  be  but  one  recovery,  and  came  into  their  hands  as  assets.    Stew- 

the  plaintiff  should  sue  for  himself  and  art  v.  U.  S.  Ins.  Co.,  9  Watts  (Pa.)  136. 

the  others.    Wells  v.  Jewett,  11  How.  Assigiiee. — In  an    action   against    a 

Pr.  (N.  Y.  Supreme  Ct)  242.  corporation  for  false  representations, 

C4mtra,  Cazeaux  v.  Mali,  25  Barb,  its  assignee  in  insolvency  is  a  proper, 

(N.  Y.)  578.  though  not  a  necessary,  party  defend- 

Ofleeir   Helping   to   Oommit   Tort. —  ant.    Dorsey  Mach.  Co.  v.  McCaffrey, 

Where  a  corporation  owns  the  works  139  Ind.  545. 

by  which  the  waters  of  a  lake  are  low-  Successors. — Where  the  trustees  of  a 

ered,  and  its  president  owns  a  majority  corporation    are  successors    of   other 

of  its  stock,  and  has  for  years,  by  him-  trustees,  the  predecessors  need  not  be 

self  and  hia  agent,  numaged  the  affairs  joined  as  plaintiffs  in  an  action  by  the 

of  the  company    and    controlled    the  successors  to  enforce  a  contract  made 

level  of  the  lake,  raising  and  lowering  with  such    predecessors.     Skinner  v, 

its  waters  at  hia  pleasure,  such  presi-  Richardson,  76  Wis.  464. 

dent  and  hia  agent  ma^  properly  be  New  York. — Under  i  Rev.  Stat  593,  $ 

joined    as     defendants    in    an    action  10,  a  complaint  against  a  trustee  of  a 

i^ainft  the  corporation  to  restrain  it  moneyed  corporation,  seeking  to  make 
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8.  IndiTidnal  Xemben. — The  individual  members  of  a  corpora^ 
tion  may  be  called  upon  to  answer  to  a  bill  of  discovery  under 
oath ;  but  in  that  case  the  individuals  must  be  named  as  defend- 
ants in  the  bill.^ 

9.  Creditors. — It  is  often  proper,  in  an  action  concerning  a  cor- 
poration, to  make  the  creditors  of  such  corporation  parties.^ 

10.  Intervention. — And  a  person  may  have  such  an  interest  in  a 
pending  action  against  a  corporation,  that  he  will  be  warranted  in 
making  application  to  be  made  a  party  thereto.' 

him  pereonallpr  liable  for  a  debt  of  the  Bwom  Answer  Waived. — In  a  bill  by 

corporation,  is   bad  on  demurrer  if  it  a  stockholder  against  a  corporation, 

shows  that  the  wrongful  acts  of  defend-  the  president  personally  is  improperly 

ant  were  committed  before  the  corpora-  joined  as  a  defendant,  when  no    bad 

tion  incurred  any  obligation  to  plaintiff,  faith  or  other  misconduct  is  charged 

It  should  appear  that  piaintin  was  a  against  him,  and   no  relief  is  prayed 

creditor  of  the  corporation  at  the  time  against  him ;  nor  can  it  be  maintained 

the  wrongful  acts  and  violation  of  law  on   the  ground   of  discovery  when   a 

complained  of  are  alleged  to  have  been  sworn    answer    from   him    is    waived, 

done  or  committed.    Ogden  v.  RoUo,  Tutwiler  i;.  Tuskaloosa  Coal,' etc.,  Co., 

13    Abb.   Pr.   (N.   Y.    Supreme    Ct.)  89  Ala.  392. 

300.  New  York.— The    directors  of  a  de- 

Under  the  Act  of  i&f3|  relating  to  fendant  corporation  are  not  parties  to 
proceedings  by  attachment  against  for-  the  action,  and  an  order  requiring  them 
eign  corporations,  and  providing  for  to  appear  for  examination  and  to  pro- 
seizing  the  trust  property  of  such  cor-  duce  books  and  papers  is  not  author- 
porations  in  the  state,  the  attachment  ized  by  section  870  of  the  Code  of 
must  be  served  upon  the  trustee ;  other-  Civil  Procedure.  Boorman  v.  Atlantic 
wise  the  whole  proceedings  will  be  R.  Co.,  17  Hun  (N.  Y.)  555. 
void  for  want  of  jurisdiction.  Wright  2.  Burnst^.  Beck,  etc..  Hardware  Co., 
V,  Douglass,  10  Barb.  (N.  Y.)  97.  83  Ga.  471 ;  Phenix  Nat  Bank  v,  A.  B. 

1.  Brumly    v.  Westchester    County  Cleveland  Co.,  58  Hun  (N.  Y.)  606. 

Mfff.  Soc.,  I  Johns.  Ch.  (N.  Y.)  367.  In  a  suit  by  stockholders  of  a  dis- 

Where  a  bill  was  filed  against  a  cor-  solved  corporation,  against  its  directors, 

poration  generally,  who   put  in  an  an-  for  mismanagement  of  its  affairs,  the 

swer  under  their   corporate  seal,   the  creditors  of  the  corporation  should  be 

court  refused,  on  motion,  to  order  cer-  made  parties.  •  Camp  v.  Taylor  (N.J. 

tain  officers  of  the  corporation  to  make  1890),  19  Atl.  Rep.  968. 

oath  to  the  answer  so  filed.    Brumly  v.  Sequestration. — An  action  for  seques- 

Westchester  County  Mfg.  Soc.,  i  Johns,  tration  may  be  maintained  by  one  cred- 

Ch.  (N.  Y.)  367.  itor  of  the  corporation  without  joining 

Not  Nominal  Parties. — In  an  action  other  creditors  as  parties  plaintiff   or 

against  a  corporation  and  its  officers,  stating   that    it     is  for   their    benefit, 

in   which  relief  is  sought  against  the  Woodard    v,    Holland    Medicine   Co. 

corporation  and  discovery  from  the  offi-  (Buffalo  Super.  Ct.),  39  N.  Y.  St.  Rep. 

cers,  the  latter  are  not  merely  nominal  411. 

parties.     Doyle  v,  San  Diego    Land,  8.  See  article  Intervention. 

etCf  Co.,  43  Fed.  Rep.  349.  Leuee  of  Ck>rporatlo&. — In  an    action 

No SpecialDiacorery Bouglit. — Where  by  the  attorney  general  to  vacate  the 
a  bill  in  equity  against  a  corporation  charter  of  a  railroad  corporation  which 
waives  an  answer  under  oath  and  seeks  has  leased  a  portion  of  its  road  to  an- 
no special  discovery  from  the  Individ-  other  company,  the  lessee  maj',  upon 
ual  defendants,  the  officers  and  stock-  its  application,  be  made  a  party  defend- 
holders  of  the  corporation,  against  ant.  People  v,  Albany,  etc.,  R.  Co.,77 
whom  no  relief  is  asked,  are  not  proper  N.  Y.  233. 

parties  defendants,  and  a  demurrer  by  Manner  of  Kaklng. — The  manner  in 

them  will  be  sustained.    Colonial,  etc.,  which  creditors  of  a  corporation  are  to 

Mortg.  Co.  V,  Hutchinson  Mortg.  Co.,  make  themselves  parties  to  a  suit  com* 

44  Fed.  Rep.  2x9.  menced    against    the    corporation    to 
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11.  Joint  Demandi. — Corporations,  like  natural  persons,  may 
join  in  an  action  to  recover  a  joint  demand.^ 

IV.  PiEABnrCM — 1.  All  Bnles  of  Pleading  Applicable  to  Corporationt. 
— ^The  rules  of  pleading  are  general ;  they  are  designed  to  embrace 
all  persons,  natural  or  artificial,  capable  of  suing  or  being  sued. 
Corporations  are  bound  by  the  same  rules  of  pleading  that  bind 
a  natural  person.^  Thus,  the  action  of  assumpsit  lies  on  behalf 
of  or  against  a  corporation,  on  an  express  or  implied  promise,  in 
the  same  manner  as  in  favor  of  or  against  an  individual.'     And, 

wind  up  its  affairs,  must  be  substantial-  to  exercise  legislative  functions."    Per 

\j  the  same  as  that  in  which  creditors  Baldwin,  J.,  in  Hunt  v,  San  Francisco, 

of  a  deceased  individual  make    them-  ix  Cal.  258. 

selves  parties  to  a  suit  for  the  settlement  "  In  the  opinion  referred  to,  the  gen- 
of  his  debts  and  credits  bj  coming  in  eral  rule  is  admitted,  but  municipal  cor- 
before  a  master,  under  a  decree,  and  porations  are  excepted  from  its  opera- 
proving  their  debts.  Tudson  v.  Rossie  tion.  I  am  unable  to  find  anj  authoritj 
Galena  Co.,  9  Paige  (N.  Y.)  598.  for  the  exception.    The  statute  makes 

1.  Two  corporations  maj  unite  in  an  no  distinction  between  the  rules  of 
action  of  assumpsit  to  recover  a  sum  of  pleading  applicable  to  natural  persons 
money  deposited  in  a  bank  in  their  joint  and  those  applicable  to  artificial  per- 
names.  New  York,  etc.,  Canal  Co.  v.  sons.  It  does  not  give  one  rule  to  de- 
Fulton  Bank,  7  Wend.  (N.  Y.)  413.  termine  the  effect  of  a  pleading  when 

JoliMd  as  UMlaata. — Where   parties  the  defendant  is    an   individual,   and 

joined  as  libelants  are  corporations  the  another  and  different  rule  when    the 

libel  should  so  aver.   Sun  Mut.  Ins.  Co.  defendant  is  a  municipal  corporation. 

V,  Mississippi  Vallej  Transp.  Co.,  14  It  prescribes  certain  requisites  to  good 

Fed.  Rep.  699.  pleading,  and  certain  consequences   to 

JUned  as  Defsndaiita. — If  an  injury  is  bad  pleading ;  and  corporations  are  not 
caused  by  the  combined  acts  of  negli-  exempted  from  its  provisions."  Per 
genceof  two  corporations,  a  joint  action  Field,  J.,  in  San  Francisco  Gas  Co.  v, 
may  be  maintained  for  the  entire  injury  San  Francisco,  9  Cal.  466. 
against  both.  Bryant  v.  Bigelow  Car-  Alalmma. — A  garnishee  '*may,  if  re- 
pet  Co.,  131  M af».  491.  quired  by  plaintiff,  be  examined  orally 

a.  **It  is  also  assigned  that  the  judg-  in  the  presence  of  the  court'*  (Code, 

men t  is  erroneous,  because  default  can-  §    3393);     and  this    statutory    provi- 

not  he  taken  against  a  municipal  cor-  sion,  which  is  mandatory,  is  expressly 

poration  on  the  common  counts.     We  made   applicable  to  private    corpora* 

think  there  is  nothing  in  this  last  ob-  tions  (^  3267),  and  may  be  enforced 

jection.     We  have  held  that  the  com-  against    them    by   attachment,    or  by 

mon  counts,  in  the  usual  form  adopted  judgment  nisi   for    want   of    answer, 

under  the  old  system  of  pleading,   are  made  absolute  on   continued    refusal, 

good  in  actions  against  private  persons,  Ek   f,    Cincinnati,   etc.,    R.     Co.,  78 

and  we  cannot  see  either  the  necessity  Ala.  358. 

or  propriety  of  holding  a  different  rule  Massaoliiuiotta.  —  The  incorporated 
in  respect  to  corporations,  of  whatever  proprietors  of  common  lands  are  in- 
kind.  The  rules  of  pleading  are  gen-  eluded  in  the  word  *'  person,*'  as  used 
eral.  They  were  designed  to  embrace  in  the  Pub.  Stat,  c.  176,  ^  i,  and  may 
all  persons,  natural  or  artificial,  capa-  maintain  a  petition  thereunder  to  quiet 
ble  of  suing  or  of  being  sued.  No  ex-  title  to  such  lands.  Jeffries  Neck  Pas- 
ception  is  made  of  corporations  by  the  ture  v,  Ipswich,  153  Mass.  43. 
statute,  and  we  have  no  authority  to  PennsylvaiiiA. — Act  Pa.,  April  11, 1858, 
interpolate  any  upon  our  system.  If  exempting  corporations  from  the  ob- 
we  were  to  make  exceptions  in  their  ligation  of  filing  afiidavits  of  defense,  is 
favor  in  the  rules  of  pleading,  wc  do  not  not  repealed,  expressly  or  by  impltca- 
see  why  we  might  not  with  the  same  tion,  by  the  procedure  act  of  Maj'  33, 
propriety  make  similar  exceptions  in  1887.  M  alone  v.  Philadelphia,  7  Pa. 
the  rules  of  evidence.  This  would  be  to  Co.  Ct.  Rep.  613. 
break  the  harmony  of  the  system,  and  S.  Bear -Camp- River-Co.   v.   Wood- 

61  Volume  V. 


PlMidingt.  CORPORA  TIONS.     Hum  to  8m  aad  be  flMd. 

likewise,  the  action  of  trespass  will  lie  in  favor  of  or  against  a 
corporation.^  So  an  action  of  debt  ;*  or  case ;'  and  a  corporation 
may  maintain  an  action  of  book  account.^  For  the  purposes  of 
an  action,  and  as  to  all  questions  of  procedure,  a  corporation  is 
completely  assimilated  to  a  natural  person.' 

SI.  In  What  Vame  to  Sue  and  be  Sued— a.  Generally. — When 
corporate  rights  and  interests  are  affected  in  any  way  wrongfully 
and  injuriously,  those  rights  and  interests,  generally  speaking,  and 
unless  some  special  ground  be  shown,  must  be  asserted  and 
defended,  both  at  law  and  in  equity,  in  the  corporate  name.  The 
corporation  must  sue  and  be  sued  by  its  corporate  name.* 

man,  2  Me.  404;  Beene  v.  Cahawba,  8.  Abe  Lincoln  Mut  L.,  etc,  Soc.  v, 

etc.,  R.  Co.,    3   Ala.   660;    Kingston  Miller,  23  111.  App.  341. 

Marine  R.  Co.  v,  Phillips,   M.  T.  3  S.  Presbyterian    Cong.   v.    Carlisle 

Vict. ;  Antipoeda    Baptist    Church  v.  Bank,  5    Fa.  St.    345;    New  York  v, 

Mulford,  8  N.J.  L.  182 ;  North  White-  Bailey,  a  Den.  (N.  Y.)  433. 

hall    Tp.  V,  South   Whitehall  Tp.,  3  C  Mutual  F.  Ins.  Co.  v.  Cummings, 

S.  &  R.  (Pa.)  117;  Chestnut  Hill,  etc.,  xi  Vt  503. 

Turnpike  Co.  v,   Rutter,  4  S.  &  R.  6.  Peoole  v,  Trinitj  Church,  3a  N. 

(Pa.)  16;  Dunn  v.  St.  Andrews  Church,  Y.  44;  Olcott  v,  Tioga  R.  Co.,  20  N. 

14  Johns.  (N.    Y.)  1x8;    Danforth  v,  Y.  aio;  Moran  v.  Long   Island  City, 

Scoharie,    etc^     Turnpike     Road,    la  loiN.  Y.439;   Independent  Order  of 

Johns.  (N.  Y.)  231;  Waring  v.  Catawba  Mutual  Aid  v.  Paine,  12a  111.    625 ;  St 

Co.,  2  Baj  (S.  Car.)  109;  Hajden   v,  Louis,  etc.,  Coal,  etc.,  Co.  v,  Sandoval 

Middlesex  Turnpike  Corp.,  10   Mass.  Coal,  etc.,  Co.,  xxi  111.  32;   Harlem  v, 

307;  Poulticery  v.  Wells,  i  Aik.  (Vt.)  Emmert,  4X  111.  319. 

100;  Proctor  V.  Webber,   i  D.    Chip.  Yaime. — In  suits  bj  corporations,  the 

(Vt.)  371 ;  Hunt  v,  San  Francisco,  11  same  rules  prevail  as  in  suits  bv  natu- 

Cal.  250;    Cape   Sable    Co*8  Case,  3  ral  persons,  as  to  the  county  in  which  an 

Bland  (Md.)  606;  Wilson  v.  Rockland  action  should  be  commenced.  Holbrook 

Mfg.  Co.,  2  Harr.  (Del.)  67 ;  Columbia  v,  Peoria  Bridge  Co.,  3  111.  32. 

Bank  v.  Patterson,  7  Cranch  (U.  S.)  Fonn  of  Ck>ntraet. — The  form  of  an 

299;   Chesapeake,    etc..   Canal    Co.  t;.  action  against  a  corporation   is  notde- 

Knapp,  9  Pet.  (U.  S.)  541;   Davis  v,  term! ned  by  the  form  in  which  its  agent 

Georgetown  Bridge  Co.,  i  Cranch  (C.  contracts.    St.  Andrew's  Bay  Land  Co. 

C.)    X47.     Contra,  Breckhill  v.  Turn-  v.  Mitchell,  4  Fla.  192. 

pike  Co.,  3  Dall.  (U.  S.)  496;  Frank-  How  Answer  Made. — In  a  suit  against 

fort  Bank  v,  Anderson,  3  A.  K.  Marsh,  a  corporation  the   answer    shomd   be 

(Ky.)  I.  made  by  the  principal  officer  of  the 

1.  North  Bridgewater  Congregation-  corporation,  who   should  be  able    to 

al  Soc.  t;.  Waring,  24  Pick.  (Mass.)  304;  admit  or  deny  the  facts  charged  and 

Greenville,  etc.,   R.  Co.  v.  Partlow,  14  interrogated  about,  or  to  state  want  of 

Rich.    (S.   Car.)    237;   Whiteman    v.  knowledge  clearly  and  truly  as  a  reaaon 

Wilmington,  etc.,  R.  (I^o.,  2  Harr.  (Del.)  for  not  doing  either.     Hale  v.  Conti- 

514;   Crawfordsville,   etc.,    R.   Co.    v,  nental  L.  Ins.  Co.,  x6  Fed.  Rep.  718. 

Wright,5lnd.  252;  McCready  v.Guard-  8et-ofL — A  corporation,  like  an   in- 

ians  of  Poor,  9  S.  &  R.  (Pa.)  94.     Con-  dividual,  may  cancel  a  debt  due  it,  by 

/ra,  Foote  v,  Cincinnati,  9  Ohio  31.  setting  off  a  debt  from  the  corporation 

Where  Charter  Oives  Another  Mode  of  to  the  same  person.    Goodwin  v.  Mc- 

Belief. — Trespass  will  not  lie  against  a  Gehee,  X5  Ala.  23a. 

corporation  for  the  taking  of  land,  if  6.  1  Blackstone  Comm.  473 ;  a  Coke 

such  taking  be  done  under  the  author-  Inst.  666;  i  Chitty  on  Pleadine  271; 

ity  of  their  charter,  and  that  instrument  Wilson  v.  School  Dist.  No.  x6,  8  Ohio 

cires  another  mode  of  obtaining  satis-  174;  Franz  v.  Teutonia  Bldg.   Assoc., 

faction.     Hooker  v.  New- Haven,  etc.,  24  Md.  259;  City  Bank  t^.  Bateman,  7 

Co.,  15  Conn.  333.  See  also  Lebanon  v,  Har.  &  J.  (Md.)  104;  Curtiss  v.  Murry, 

Olcott,  I  N.  H.  339.   But  see  Crittenden  36  Cal.  633 ;  Lexington  v.  M*ConneU,  3 

v.Wi]soD,5Cow.  (N.Y.)  167.  A.  K.  Marsh.  (Ky.)  225;   Griflin  v. 
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VttBM  of  oileon. — ^And  care  must  be  taken  that  the  names  of  the 

officers  of  the  corporation  are  not  used  in  place  of  the  name  of  the 
corporation  itself.  Often  a  note,  bill,  or  other  obligation  is  given 
and  made  payable  to  the  officers  of  a  corporation,  but  the  action 
thereon  should  not  be  in  the  name  of  such  officers,  but  in  that  of 
the  corporation.^  •  The  courts  show  an  inclination  to  hold  that 

Macaulaj,7  Gratt  (Va.)  476;  Legrand  Antipoeda  Baptist  Church  v.  Mulford, 

V.  Hampden  Sidney  College,  5  Munf.  8  N.  }.  L.  182. 

(Va.)  334;  Porter  v.  Nekervis,  4  Rand.  California. — If  a  complaint  in  an  ac- 

C  Va.)  359 ;  Connell  v.  Woodard,  5  How.  tion  against  a  company  by  its  company 

(Miss.)  66c;    Bangor,  etc.,  R.  Co.  t^.  name,  states  that  it  is  a  mining  associa- 

Smith,  47  Me.  34;  Leonardsville  Bank  tion,  composed  of  numerous  members, 

V,  Willard,  35  N.  Y.'  574 ;  East  River  and  that  the  plaintiff  intends  to  sue 

Bank  v.  Judaii,  10  How.  Pr.  (N.  Y.  C.  them  by  their  company  name,  and  to 

PI.)  135 ;  Silver  Lake  Bank  v.  North,  4  obtain  a  judgment  against  them  by  that 

Johns.  Ch.  (N.  Y.)  370;  Alexander  v.  name  and  no  other,  and  the  sheriff  re- 

Tolieston     Club,    1x0    111.  65;     State  turns  that  he  has  served  the  summons 

Hospital  v.  Higg^s,  15  111.  185;  Camp-  on  one  of  the  members  of  the  company, 

bell  V.  Brunk,  25  111.  225 ;  Krell  Piano  the  complaint  shows  substaotialW  the 

Co.  T7.  Kent,  39  w.  Va.  294;  Breene  v.  conditions  mentioned  in  section  656  of 

Merchants',   etc.,  Bank,   ix   Colo.  97;  the  Practice  Act,  at  least  sufficiently  to 

Manner   "v.   High  Shoals  Mfg.  Co.,  4  support  a  judgment  by  default  entered 

Ired.   £q.  (N.  Car.)   195;    Bradley  v,  up  against  the  company  fcrjr  its  name,  to 

Richardson,  a    Blatchf.   (U.  S.)  343;  be  enforced  against  the  joint  property 

Forbes    v.  Memphis,  etc.,  R.  Co.,  a  of  its  members.    Welsh  v.  Kirkpatrick, 

Wood  (U.  S.)  323;  Hewitt  v.  Storey,  30  Cal.  202. 

39  Fed.  Rep.  7x9.  1.  Romeo  v.  Chapman,  2  Mich.  179; 
**  In  a  legal  aspect,  the  most  perfect  Warren  Academy  v,  Starrett,  15  Me. 
form  of  organization  is  by  legal  incor-  443;  Garlands.  Reynolds,  20 Me. 45;  Ti- 
poration«  and,    therefore,    this,    when  conic  Bridge  v.  Moor,  x 3  Me.  240;  San 
regularly    obtained    by    the    common  Jose  First  Baptist  Church  v,  Branham 
consent  of  the  associates,  must  be  re-  (Cal.  1891),  27  Pac.  Rep.  60;  Habicht 
garded  as  the  true  organization  of  the  v.  Pemberton,  4  Sandf.  (N.   Y.)   657; 
association,   and  the  corporation    be-  Havana  Bank  v,   Wickham,  7  Abb.  Fr. 
comes  the  proper  legal  body  to  which  (N.  Y.  Supreme  Ct.)    134;   Durburow 
the  subscriptions  are  to  be  paid,  and  v,  Niehoff,  37  111.  App.  403 ;  Binney  v. 
which  is  to  sue  for  them.    There  can  Plumley,  5  Vt  500 ;  Bradley  v.  Rich- 
be   but   one  true  organization."     Per  ardson,  23  Vt.  720 ;  Procter  v,  Webber, 
Lowrie,  C.  J.,  in  Edinboro'  Academy  v.  i.  D.  Ctup.  ( Vt.)  37X ;  Humphreys  v. 
Robinson,  37  Pa.  St  213.  Hunter,  20  U.  C.  C.  P.  456 ;  Trent,  etc.. 
In  actions  by  or  against  corporations.  Road  Co.  v,  Marshall,  10  U.  C.  C.  P. 
the  correct  statement  of  the  corporate  329.     Contra^  Connell  v,  Woodard,  5 
name  is  more  strictly  required  than  in  How.  (Miss.)  665. 
contracts  with  them.     Hager's-Town  Notea,  Bonds  or  Baevrtllea. — Where  a 
Turnpike  Road  Co.  v.  Creeger,  5  Har.  promissory  note  was  made  payable  "to 
ft  J.  (Md.)  122.  the  cashier  of  the  Commercial  Bank  or 
Vo(    Hecassary   to   Bapeat    Name. —  his  order,"  and  the  consideration  pro- 
When  the  name  of  a  corporation  is  ceeded  from  the  bank,it  was  held  that  an 
correctly  given  at  the  commencement  action  on  the  note  might  be  maintained 
of  the  declaration,  thus,  ^  the  trustees  in  the  name  of  the  bank  as  the  promi- 
of  the  A.  B.  C,  of/'  etc.,  and  in  a  subse-  see.    Commercial  Bank  v,  French,  ax 
qoent  part  of   the    declaration    it    is  Pick.  (Mass.)  486. 
alleged  that  ''being  indebted,  they,  the  Where  the  promise  was  to  pinr  to  the 
said  trustees,  promised,*'  this  is  a  suf-  **  president  and  directors  of  tne  M.  ft 
ficient  allegation  that  the  promise  was  C.  Turnpike  Co.,"  an  action  mar  be 
made  by  the  corporation,  and  not  by  maintained  in  the  name  of  "M.  &  C. 
the    trustees    individually;    it    is    un-  Turnpike  Co.,"  the  latter  beine  the  true 
necessary  to  repeat  the  full  name  of  name  of  the  corporation.    Milford,  etc.» 
the  corporation  at  tyery  recurrence.  Turnpike  Co.  v.  Brush,  10  Ohio  iii. 
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any  action  in  which  the  names  of  the  officers  of  the  corporation  are 

recited,  instead  of  the  technical  corporate  name,  is  the  personal 
action  of  such  officers,  and  not  an  action  by  the  corporation.^ 
Likewise,  when  it  is  sought  to  sue  the  corporation,  the  names  of 
the  officers  should  be  omitted,  or  the  action  might  be  held  to  be 
against  the  officers  personally  instead  of  against  the  corporation** 

A  corporation  may  maintain  an  ac-  with  separate  seals.  Other  papers  in 
tion  in  its  own  name  on  the  official  the  case  referred  to  them  in  a  similar 
bonds  of  its  officers,  though  executed  manner.  There  was  a  corporation  un- 
to its  president  and  directors,  if  it  was  der  the  name  of  *'the  Trustees  of  the 
executed  for  the  protection  of  the  cor-  Ministerial  Fund  in  the  North  Parish 
poration.  Graves  v,  Lebanon  Nat.  in  Haverhill/'  whose  title  was  relied  on 
Bank,  lo  Bush  (Ky.)  a6.  in  support  of  the  'action.     It  was  held 

Where  securities  given  for  a   loan  that  the  action  was  not  brought  in  the 

made  by  a  corporation  run  to  persons  name  of  the  corporation,  and  therefore 

named,  as   its  directors,  and  to  their  could  not  be  maintained.    Bartlett  v. 

successors    in    office,   the  corporation  Brickett,  14  Allen  (Mass.)  62. 

may  sue  thereon  as  owner  and  holder.  Debts  due  a  corporation    must    be 

without  reformation  of  the  instruments,  sued  for  in  the  corporate  name;  and 

and  without  formal  assignment  to  it.  cannot    he    recovered     in    an    action 

Oconto  County  v,   Hull,  43   Wis.  ^\  brought  in  the  names  of  A  B,  presi- 

Germantown    Farmers'  Mut.  Ins.  Co.  dent,  and  C  D  and  E   F,  directors,  of 

V,  Dhein,  43  Wis.  421.  such  company.     Brittain  v,  Newland, 

A  bank  may  maintain  an  action  in  its  2  Dev.  &  B.  (N.  Car.)  363. 

own  name  upon  a  note  given   to  its  Where  a  corporation's  correct  name 

cashier,  upon  an  averment  that  it  was  was  "The  Printing  Establishment  of  the 

made  to  the  corporation  by  that  name.  United  Brethren  in  Christ,"  and   the 

Smith    V.    Mobile    Branch    Bank,    5  action  was  entitled  in   the  individual 

Ala.  26.  names  of   certain    trustees,  described 

Where  a  bond  is  given  to  a  commit-  therein   *'  as  trustees  of  the    Printing 

tee  of  a  corporation,  to  be  paid  to   the  Establishment  of  the  United  Brethren 

corporation   itself,   the  bond   may   be  in  Christ,"  which  was  also  averred  ^'^- 

sued  in  the  name  of  the  corporation ;  be  a  corporation,  the  individuals,  not  t 

and  the  declaration  may  allege  that  the  corporation,  were  held  to  be  the  plain- 

bond    was   made    to    the  corporation  tiffs.      Rike  v,   Floyd,  4a   Fed.  Rep. 

under  the  description  of  the  committee.  247. 

New  York  African  Soc.  v,  Varick,  13  Anthoriiatioii    of   Suit. — Where    the 

Johns.  (N.  Y.)  38.  affidavit  accompanying  the  petition  of 

Where  a  corporation    brought    an  a  corporation  discloses  the    name  of 

action  on  a  bond  in  its  corporate  name,  the  vice-president  of  the  corporation, 

but  omitted  to  aver  that  it  was   made  and  affirms  the  truth  of  the  allegations 

to  the  corporation  by   the    name  and  of  the  petition,    there    is    a  sufficient 

description  of  the  directors,  etc.,  it  was  showing  that  the  suit  was  authorized 

held  that  the  declaration  was  sufficient  by  the  corporation.     Lacaze  v.  Cred- 

after  verdict,  or  judgment   by  default,  itors,  46  La.  Ann.  237. 

Bayley  v.  Onondaga  County  Mut.  Ins.  New  York. — An  action  by  the  com- 

Co.,  0  Hill  (N.  Y.)  476.  missioners     of      excise     is     properly 

1.  Rike  V,  Floyd,  42  Fed.  Rep.  347;  brought  by  a  complaint  stating  the  in- 

Markland  v.  Dalton,  Tayl.  (U.  C.)  156.  dividual  names  of   the  plaintiffs,   de- 

An  action  of  replevin  was  brought  "in  scribing  them  as  such   board   of  com- 

the  names  of  A,  B,  and  C,  the  trustees  missioners,   and      alleging      that    the 

of  the  Ministerial  Fund  in  the  North  penalty  accrued  to  them  as  such.    Halt 

Parish   in    Haverhill."    In   the  subse-  v.  Benson,  18  How.  Pr.  (N.Y.  Supreme 

quent  portions  of  the  writ  they  were  Ct.)  302. 

referred  to  as  **the  said  trustees"  and  2.  Hand  i>.  Cleveland  Sav.  Soc.  (City 
"the    said     plaintiffs."    The    replevin  Ct.),  18  N.  Y.Supp.  157;  Binney'sCase, 
bond  described  them  in  the  same  way  a  Bland  (Md.)  99;  Plemmons  v.  South- 
as  they  were  first  described  in  the  writ,  ern  Imp.  Co.,  loS  N.  Car.  614. 
and  was  signed  by  them  individually.  Where  there  was  no  prayer  of  proc- 
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Stetvtet  Authfflriiing  Suits  by  Officers. — It  is  sometimes  provided  by 
statute  that  a  corporation  may  sue  or  be  sued  in  the  name  of  one 
of  its  officers,  such  as  its  president ;  and,  where  this  is  the  case, 
the  officer  is  not  a  party  to  the  action  except  in  his  official 
capacity.* 

Amflndment. — ^And  where  suit  is  brought  in  the  name  of  the 
officers  of  a  corporation  instead  of  in  the  name  of  the  corporation 
itself,  an  amendment  is  sometimes  allowable  substituting  the 
corporation  as  a  party  in  the  place  of  the  officers.* 

ets  against  a  corporation  by  its  cor-  An  action  on  a  note  payable  to  an 
porate  name,  but  only  against  the  of-  officer  of  a  corporation  and  his  succes- 
ficeni  thereof,  and  the  corporation  was  sors  is  properly  brought  in  the  naiAe 
not  described  in  the  bill  as  being  a  of  his  successors.  Haynes  v.  Coving- 
party  thereto,  it  was  held  that  the  cor-  ton,  13  Smed.  Si  M.  (Miss.)  408. 
poration  was  not  before  the  court  as  a  New  Tork.--*A  banking  association 
party  to  the  suit.  Verplanck  v,  Mer-  may  sue  or  be  sued  in  the  name  of  its 
cantile  Ins.  Co.,  2  Paige  (N.  Y.)  438.  president ;  but  in  such  suit  the  debt  or 

A  declaration  containing  the  com-  contract  must  be  laid  as    that  of  the 

mon  money  counts  commenced  thus:  corporation,  not  as  that  of  **the  defend - 

"B.  complains  of  H.,  president  of  the  ant.'*    Delafield   v,  Kinney,  2^  Wend. 

St.  Lawrence  Bank,  a  banking  associa-  (N.  Y.)  345;  Ogdensburgh  Bank  v.  Van 

tion  organized  under  the    act  passed  Rensselaer,  6  Hill  (N.    Y.)  34a    But 

April  18, 1838,  to  authorize  the  business  this  does  not  prevent  the  banking  asso- 

of    banking,"  and    then  proceeded  to  elation   from    suing   in    its    corporate 

allege  that  the  defendants  became  in-  name,  if  it  so  elects;  the  statute  is  di- 

debted,  promised  to  pay,  etc.,  but  after-  rectory,  not  mandatory.    Leonardsville 

wards  refused.  This  was  held  not  a  dec-  Bank  v.  Willard,  25  N.  Y.  574 ;  Colum- 

laration  against  the  bank,  but  against  bia  Bank  v.  Jackson  (City  Ct.),  4  N. 

H.  individually,  the    words  added  to  Y.  Supp.  433. 

his  name  being  mere  desert fiio  per-  2.  Ainleyville  Cong.  v.  Grower,  23 
sonot.  Otherwise,  had  the  declaration  U.  C.  C.  P.  533;  Doe  f.  Bain,  3  U.  C. 
alleged  that  the  bank  became  in-  Q^  B.  198;  Peterborough  Town  Trust 
debted  and  promised  to  pay.  Ogdens-  v.  Cochrane,  13  U.  C.  C.  P.  iix;  John- 
burgh  Bank  v.  Van  Rensselaer,  6  Hill  son  v,  Gibson,  78  Ind.  282. 
(N.  Y.)  240.  Where  the  plaintiffs  sued  in  their  in- 

StoekHolden. —  Where  stockholders,  dividual  names,  describing  themselves 

not  made  defendants  by  the  bill,  are  as  trustees  of  the  Wesleyan   Methodist 

permitted,  by  leave  of  the  court,  to  Church  of  Brussels,  an  amendment  was 

appear  and  put  in  answers  in  the  name  allowed  by  striking  out  the  names  and 

of  the    company  defendant,  such  an-  allowing  them  to  sue  as  a  corporation 

swers  cannot  be  regarded  as  the  an-  incorporated  under  C.  S.  U.  C,  c.  69. 

swers  of  the  corporate  body,  but  must  Ainleyville  Cong.  v.  Grewer,  23  U.  C. 

be  regarded  as  those  of  the  individual  C.  P.  533. 

stockholders.    Bronson  v.  La  Crosse,  Oanae  of  Action  In  Oorporatlon.-*The 

etc.,  R.  Co.,  2  Wall.  (U.  S.)  283.  complaint  named  plaintiff  as  **£.  R., 

An  answer  purporting  to  be  by  A,  president  of  the  M.  Bank,  an  associa- 
the  vice-president  of  the  corporation  tion  organized  under  the  Act  of  1838, 
garnishee,  and  signed  by  A,  is  an  an-  who  prosecutes  this  action  for  the  ben- 
swer  of  the  corporation.  Gerhard  eitt  of  the  said  association,"  and  alleged 
Hardware  Co.  v.  Texas  Cotton-Press  that  the  note  in  suit  was  indorsed  and 
Co.  (Tex.  Civ.  App.  1894),  ^  S*  ^-  transferred  to  plaintiff,  and  that  plain- 
Rep.  168.  tiff  was  holder  and  owner  of  the  note, 

1.  Where  the  corporation  Is  required  etc.     It  was  held  that  this   showed  a 

to  elect  or  appoint  certain  officers,  and  cause  of  action  in  the  bank,  and  was 

the  power  to  sue  is  conferred  upon  sustained  by  proof  that  the  note  was 

them,  strits  must  be  brought  in  their  discounted  by  and  belonged  to  the  bank. 

names.    Marsh  v.  Astoria  Lodge  No.  Root  v.   Prfce,  22   How.  Pr.  (N.  Y. 

1X3,  37  111.  421.  Supreme  Ct.)  372. 
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b.  Where  Corporation  is  Known  by  Several  Names. — 

Although  a  corporation  may  be  known  by  several  names,*  yet  a 
suit  against  a  corporation  should  be  brought  in  the  name  in  which 
by  its  charter  it  may  sue  and  be  sued,  sdthough  it  is  more  com- 
monly known  by  another  similar  name.^ 

c.  Where  Corporate  Name  is  Changed— (i)  Generally. — 
Where  the  name  of  a  corporation  is  changed,  it  may  sue  in  its  new 
name  to  enforce  its  former  contracts,  averring  that  they  were  made 
with  it  by  its  former  designation.'    And  the  change  of  name  of  a 

OamlUmient. — An  attachment  against  with  his  declaration  an  assignment,  duly 

the  estate  of  the  C.  I.  Co.  summoning  recorded,  of  the  wages  of  the  principal 

M.,  president  of  the  S.  V.  R.  Co.,  gar-  defendant  from   the  "  Robeson   Print 

nishee,  to  answer  what  property  of  the  Works,"  and  offered  evidence  tending 

C.  I.  Co.  he  has  in  hand,  and  a  judg-  to  show  that  the  trustee  was  as  well 

ment  rendered   that  the  plaintiff  re-  known  bj  that  appellation  as   hy  its 

cover  of  M.,  president  of  the  S.  V.  R.  corporate  name,  and  that  it  accepted 

Co.,  garnishee  of  C.  I.  Co.,  a  sum  of  the  assignment.    The  judge  who  tried  • 

money,  are    not    an    attachment  and  the  case,   without  a  jury,   ruled   that 

judgment  against  the  S.  V.  R.  Co.  as  there  was  no  variance    between  the 

garnishee,  and   do   not  bind   propertj'  declaration  and  proof,  and   found  for 

in  the  hands  of  the  latter  company  be-  the  claimant.    This  was  held  proper, 

longing  to  the  C.  I.  Co.,  and  a  sale  of  Gifford  v,  Rockett,  i3i  Mass.  431. 

the  propertyunderexecution  upon  such  2.  State  Hospital  v,  Higgins,  15  HI. 

judgment  does  not  pass  the  title  thereto,  185. 

or  bar  the  C.  I.  Co.  from  setting  up  its  A  note  executed  in  tlie  name  of  one 

claim  to  such  property  against  the  S.  corporation  cannot  be  recovered  in  an 

v.  R.  Co.    Fidelity    Ins.  Trust,  etc.,  action  against  a  corporation  of  a  differ- 

Co.  7'.  Shenandoah  Valley  R.  Co.,  33  ent  name,  without  proof  that  the  two 

W.  Va.  763.  corporations  are  the  same  but  known 

1.  Minot  V.  Curtis,  7  Mass.  441.  by  different  names,  or  that  the  defend- 

An  individual  or  corporation,  beside  ant  is  liable  for  the  indebtedness  of  the 

their  true  names,  may  have,  and  take  other    corporation.      Desmond   v,   St. 

by,  a  name  of  reputation.    Society,  etc.  Louis,  etc.,  R.  Co.,  77  111.  631. 

V,  Young,  a  N.  H.  310.  8.  Ready  f.  Tuskaloosa,  6  Ala.  327; 

A    company    by    prescription    may  Dousmant'.Milwaukee,  i  Pin.(Wi6.)8i. 

have  more  than  one  corporate  name.  Where  the  name  of  a  corporation  is 

Shrewsbury  v.  Hart,  x  C.  &  P.  113,  11  changed  by  statute,  and  the  corpora- 

E.  C.  L.  335.  tion  is  empowered   to  sue  in  the  new 

A  corporation  may  be  known  by  sev-  name,  a  note  payable  to  the  corpora- 

eral  names,  and  can  only  take  advan-  tion  by  the  old  name  may  be  sued  in 

tage  of  a  misnomer  by  a  plea  in  abate-  the   new  one.      Newlan   v»  Lombard 

ment,  and  no  defense  on  this  ground  is  University',  62  111.  195. 

admissible  after  a  step  in   the  cause  Averment    of    Same    Corporation. — 

recognizing  the  identity  of  the  corpora-  Upon    a  note  made  payable    to    the 

tion  sued  with  the  corporation  defend-  ''Treasurer  of  the  Manual  Labor  In- 

ing.    Louisville,  etc.,  R.  Co.  xk  Reid-  stitute  of  South  Alabama,"  a  suit  can- 

mond,  II  Lea  (Tenn.)  205.  not  be  maintained  by  ''Madison  Col- 

A  mistake  in  the  name  or  description  lege,*'  without  an  averment  that  it  is 

of  a  devisee  will  not  make  void  the  de-  the    same   corporation,   and  that  the 

vise,  where  the  intention  of  the  testator  name  has  been  changed  since  the  mak- 

is  clear;  as  where  the  devisees  were  ing  of  the  note,  and  before  the  ins  titu- 

called    by    their   popular    name,  The  tion  of  the  suit.    Madison  College  v. 

South  Parish  in  S.,  their  legal  name  Burke,  6  Ala.  494.    But  in  such  a  case, 

being  The  First  Parish  in  S.    Sutton  on  making  the  proper  proof,  a  recov- 

Parish  v.  Cole,  3  Pick.  (Mass.)  332.  ery  can  be  had  on  the  money  count.  . 

The   Fall   River  Print   Works  was  Madison  College  v,  Burke,  6  Ala.  494. 

summoned  as  trustee  in  a  process  of  No  Need  of  Indorsement. — Where,  by 

foreign  attachtpent*    A  claimant  filed  act  of  the  legislature,  the  name  of  a 
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corporation  necessitates  a  suit  against  it  by  its  new  name,  in 
respect  to  its  prior  liabilities.  The  corporation  must  be  sued  by 
its  new  name,  with  proper  allegations  to  show  that  it  became 
liable  under  its  former  name.^ 

(2)  Consolidation, — Where  one  corporation  is  consolidated  with 
another  corporation  under  a  new  name,  it  ceases  to  exist  as  a 
corporation,  and  an  action  brought  by  or  against  such  corpora- 
tion before  its  consolidation  cannot  afterward  be  prosecuted  by 
or  against  it  or  in  its  original  name.^ 

corporation  is  changed,  and  bj  its  new  J.  &  M.  R.  R.  Co.  to  the  R.  &  M.  R.  R 
name  it  is  made  the  successor  of  aU  the  Co.  at  about  the  time  of  the  sub- 
liabilities,  cboses  and  assets  of  the  scription,  which  was  made  with  the 
former  one,  it  may  maintain  an  action  corporation  under  its  former  name.  It 
on  a  promissory  note  executed  to  the  '  was  held  that  if  this  allegation  was 
corporation  by  the  old  name,  without  true,  the  misnomer  would  not  defeat  the 
such  note  being  indorsed.  North-west-  action  on  the  contract.  Racine  County 
em  College  v,  Schwagler,  37  Iowa  Bank  v,  Ayers,  13  Wis.  5x3. 
577.  1.  Dousman   v,    Milwaukee,    i    Pin. 

Vaw  Hama  B^ectad. —- Where  the  (Wis.)  81;  Gould  i;.  Eagle  Creek  School 
name  of  a  corporation  has  been  changed  Dist.  No.  3,  7  Minn.  203. 
by  an  amendatory  act,  and  suit  is  Must  be  an  Allegation  that  the  Cor- 
brought  by  it  in  its  first  name,  it  is  not  poratlon  la  the  Same. — The  value  of 
necessary  that  the  corporation  should  services  rendered  to  one  corporation 
show  that  the  amendatory  act  has  been  cannot  be  recovered  in  a  suit  against  an- 
te jected  by  its  stockholders.  Beene  v,  other  corporation,  on  the  ground  that 
Cahawba,  etc.,  R.  Co.,  3  Ala.  660.  the  two  corporations  are  identical,  and 

caiartar  Lawfnlly  Ctaranted. — If  a  suit  that  there  was  only  a  change  of  name, 

is  begun  in  the  name  of  a  corporation  unless  the  fact  thus  relied  on  is  distinctly 

having  a  legal  existence,  and  is  prose-  averred  in  the  pleading.     McGregor  v, 

cuted  to  judgment  in  a  different  cor-  Puller   Implement  Co.,  72  Iowa  143. 

porate  name,  which  was  alleged  in  the  No  Defanaa. — Action   against  a  cor- 

pleading  to   have  been   given   by  the  poration  by  its  former  name  cannot  be 

amendment  of  the  charter  after  suit  defeated  by  showing  that  it  had  changed 

brought,  it  is  immaterial  whether  the  its   name  without  any  change   of  its 

amended  charter  was  lawfully  or  un-  membership.     Welfley  v.  Shenandoah 

lawfully  granted  ;   in  either  event  the  Iron,  etc.,  Co.,  83  Va.  768. 

judgment   will  not  for  that  cause  be  2.  Kansas,  etc.,  R.  Co.  v.  Smith,  40 

disturbed.      0*Donnell    v,   Johns,    76  Kan.  192. 

Tex.  362.  Daolaration      mnst     Show     against 

Vots  with  FroTlalon  for  Obanga  of  Name.  Which    Company   the   Oauae   Arose. — 

— Defendant  executed  a  note  to  a  cor-  Where  several  companies  have  become 

poration,  containing  an  agreement  that  consolidated,  the   new  company    may 

*1ao  change  in  the  name,  character,  or  be  sued  directly  upon  a  cause  of  action 

management"  of  the  corporation  should  existing  against  one  of  the  consolidated 

affect  the  liability  of  the  maker.    The  companies ;  but  the  declaration  should 

plaintiff  corporation  changed  its  name,  show  against  which  company  it  arose, 

before  the  action  which  was  brought  and  such  facts  as  will  subject  the  new 

in  its  new  name,  and  the  complaint  company   to  the  suit.     Langhorne  v, 

ttated  this  fact  and  averred  that  the  note  Richmond  City  R.  Co.  (Va.  1894),  19 

was  the  plaintiff's  property.  It  was  held  S.  E.  Rep.  122. 

that  a  good  cause  of  action  was  stated,  Estoppel. — Where    several    corpora- 

and  that  a  demurrer  could  not  be  sus-  tions  are  consolidated   under  a    new 

tained.     Cumberland   College  v.  Ish,  name,  and  a  suit  is  brought  against  the 

22  Cal.  64X.  new  corporation  on   a  note  given  by 

Mt  by  Aaalgnaa. — An  allegation  in  one  of  the  old  corporations,  the  defend - 

a  suit  by  an  assignee  of  a  stock  sub-  ant  is  estopped  to  deny  the  name  by 

scription,  stated  that  the  name  of  the  which  it  is  sued.    Columbus,  etc.,  R. 

corporation  was  changed  from  the  R.  Co.  v,  Skidmore,  69  111.  566. 
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(3)  A  ttempt  to  Change  Name  UnsuccessfuL — Where  an  attempt 
to  change  the  corporate  name  is  futile,  either  because  there  was 
no  law  authorizing  it,  or  because  the  law  was  not  complied  with, 
and  enough  appears  in  the  complaint  to  identify  the  company 
under  one  of  two  names»  the  defect  will  not  be  fatal  after  judg- 
ment.^ 

d.  Where  Contract  with  or  by  Corporation  is  in 
Wrong  Name. — Where  a  contract  is  made  with  a  corporation 
by  a  name  varying  only  in  words  and  syllables  from  its  true  name, 
the  corporation  may  sue  on  the  contract  in  its  true  name.*  And 
if  the  name  in  the  instrument  does  not  of  itself  import  the  true 
name  of  the  corporation,  without  averment  dehors^  it  may,  by 
express  averment,  be  shown  that  it  was  made  with  the  corpora- 
tion by  the  name  contained  in  the  instrument.*  So,  also,  if  a 
contract  is  executed  by  a  corporation  by  a  name  differing  from 
the  true  name,  the  corporation  may  declare  in  its  true  name  with 
an  averment  that  the  contract  was  executed  by  defendant  by  the 
name  set  out  therein,* 

e.  How  Misnomer  Taken  Advantage  of. — If  a  corporation 
sues  by  a  wrong  name,  advantage  must  be  taken  of  it  by  a  plea 
in  abatement.*    And  a  misnomer  of  the  defendant,  a  corporation, 

1.  King  V,  Ilwaco  R.,  etc.,  Co.,  i  Creek  Tp.  v.  String,  10  N.  J.  L.  323; 
Wash.  127.  A  complaint  alleged  that  Woolwich  v,  Forrest,  2  N.  J.  L.  107; 
the  plaintiff  company  was  dufy  incor-  Middletown  v.  M'Cormick,  3  N.J.  L. 
porated  as '*  The  Ilwaco  Steam  Navi-  92;  Medway  Cotton  Manufactory  Co. 
gation  Company,"  and  afterwards,  by  v.  Adams,  10  Mass.  360;  Lynne- 
order  of,  and  pursuant  to,  a  note  of  its  Regis'  Case,  10  Coke  122;  Peake  z\ 
stockholders,  at  a  meeting    called   for  Wabash  R.  Co.,  18  111.  88. 

that  purpose,  the  name  was  changed  to  4.  Board   of    Education    v,  Greene- 

the  "Ilwaco  Railway   and    Navigation  baum,  39  111.  609;  Bower  v.  State  Bank, 

Company,''  and  there  was  no  allegation  5  Ark.  234. 

that  supplemental  articles  were  filed.  Averment  Traversable. — Such  aver- 
as  required  by  law.  After  answer  and  mcnt  in  an  action  by  or  against  a  cor- 
reply  were  filed,  judgment  was  entered  poration  is  material  and  traversable, 
on  the  pleadings  in  favor  of  plaintiff,  and  when  traversed,  if  it  does  not  ap- 
It  was  held  that  all  reasonable  intend-  pear  that  the  instrument  was  made  by 
ments  would  be  taken  in  favor  of  the  or  to  the  corporation  suing  or  sued, 
pleadings  to  support  a  judgment,  and  it  the  action  cannot  be  maintained, 
would  be  inferred  that  such  articles  Bower  v.  State  Bank,  5  Ark.  234. 
were  filed.  5.  Bank  of  the  Metropolis  v,  Orme, 

2.  Bower  v.  State  Bank,  5  Ark.  234;  3  Gill  (Md.)  443  ;  Hano\:fir  Sav.  Fund 
Pendleton  v.  State  Bank,  i  T.  B.  Mon.  Soc.  v.  Suter,  i  Md,  502;  Kennebeck 
(Ky.)  171 ;  Kentucky  Seminary  v.  Wal-  Purchase  v.  Call,  i  Mass.  485 ;  Sutton 
lace,  15  B.  Mon.  (Ky.)  35;  Berks,  etc.,  Parishr.Cole,3Pick.( Mass.)  232;  Con- 
Turnpike  Road  V.  Myers,  6  S.  &  R.  ard  v,  Atlantic  Ins.  Co.,  i  Pet.  (U.  S.) 
(Pa.)  12;  Milford,  etc.,  Turnpike  Co.  450;  Society,  etc.  v.  Paw  let,  4  Pet.  (U. 
V.  Brush,  10  Ohio  iii;  Newport  Me-  S.)  ^ox ;  Northumberland  County  Bank 
chanics  Mfg.  Co.  v.  Starbird,  xo  N.  H.  v,  iyer^  60  Pa.  St. 436;  Gray  v,  Monon- 
123;  Thatcher  v.  West  River  Nat.  gahela  Nav.  Co.,  2  W.  &  S.  (Pa.)  162; 
Bank,  19  Mich.  196;  Coulter  v,  Trus-  Fritz  v,  Montgomery  County,  17  Pa, 
tees,  etc.,  29  Md.  69;  Hackett  v.  Mar-  St.  135;  Rheemv.NaugatuckWheelCo., 
met  Co.,  8  U.  S.  App.  149.  33  Pa.*  St.  363;  St.  Charles  Nat.  Bank 

8.  Bower  v.  State  Bank,  5  Ark.  234;  v.  DeBernalls,  x  C.  &  P.  569,  ix  £.  C. 
New. York  African  Soc.  v.  Varich,  13  L.  474;  Stafford  v,  Bolton,  x  B.  & 
Johns.  (N.  Y.)  38;   Upper   Alloways    P.  40. 
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is  waived  by  pleading  to  the  merits.    The  plea  must  be  in  abate- 
ment.^ 


ndBflnt — And  where  a  corporation  has  been  sued  by  a  wrong 
name,  the  mistake  may  be  corrected  by  an  amendment.^ 

Where  suit  is  instituted  bjr  a  corpo-  inasubsequentproceeding,basedonthe 
ration  in  a  mistaken  name,  and  the  right  judgment,  for  the  appointment  of  a  re- 
name is  carried  into  the  declaration,  ceiver.  Whittlesey  v.  Frantz,  74  N.  Y. 
with  an  averment  that  the  defendant  4^6.  See  Lafayette  Ins.  Co.  v.  French, 
was  served  with  process  issued  in  the  18  How.  (U.  S.)  40^  where  it  was  held 
mistaken  name,  the  variance  between  that  an  action  on  a  judgment  recovered 
the  writ  and  declaration  can  be  pleaded  against  a  corporation  by  a  wrong  name 
in  abatement,  and  the  defect  is  not  could  be  maintained,  the  right  name  of 
cored  by  the  declaration.  Beene  v,  Ca-  the  corporation  being  given,  accom- 
hawba,  etc.,  R.  Co.,  3  Ala.  661.  panied  with  an  averment  that  it  was  the 

ABM&dment. — A  mistake  in  the  name  same  company, 

of  a  plaintiff  corporation  may  be  cured  General  Issue. — The  plea  of  the  gen- 

by  amendment.  Sherman  v,  Connecti-  eral  issue  by  a  defendant  sued  in  a  cor- 

cut  River  Bridge,  1 1  Mass.  338.  porate  name  is  in  effect  an  admission 

.    Where  a  corporation  plaintiff  sues  by  that  it  is  sued  in  the  right  name.     Lake 

a  wrong  name,  the  bill  may  be  amend-  Superior  Bldg.  Co.   v,  Thompson,  32 

ed,  in  this  respect,  at  the  hearing.   Ho-  Mich.  393. 

boken  Bldg.  Assoc,  v.  Martin,  13  N.  J.  After  Cause  has  been  Beferred. — After 

Eq.  437.  the  cause  has  been  referred  it  is  too  late 

Where  an  action  was  brought  before  to  plead  misnomer.  Stone  v,  Con- 
a  justice  of  the  peace  in  the  name  of  A  gregational  Soc.,  14  Vt.  86. 
B,  ''Treasurer  of  the  Pemis  Manor  2.  Burnham  v,  Strafford  County  Sav. 
Meadow  Company,"  it  was  held,  that  Bank,  5  N.  H.  573;  Sherman  t;.  Con- 
the  plaintiff  had  a  right,  on  the  appeal,  necticut  River  Bridge,  11  Mass.  338; 
to  amend  by  substituting  the  trustees  Bullard  v.  Nantucket  Bank,  5  Mass. 
of  the  company  as  plaintiffs,  so  as  to  99 ;  Georgetown  x\  Beatty,  i  Cranch 
conform  to  the  act  of  incorporation ;  (C.  C.)  334;  Lane  v.  Seaboard,  etc., 
and  that  it  was  error  to  refuse  the  R.  Co.,  5  Jones  (N.  Car.)  3^;  Cen- 
amendment.  Comfort  v,  Leland,  3  tral  R.  Co.  v.  Rogers,  66  Ga.  353; 
Whart.  (Pa.)  83.  Johnson  v.  Central  R.  Co.,  47  Ga.  397. 

1.  Marine  Bank  v.  Biays,  4  Har.  &  A  policy  of    insurance  contained  a 

.  (Md.)  338;  Keech  v,  Baltimore,  etc.,  provision  that  no  suit  or  action  should 


i 


.  Co.,  17  Md.  33;  Gilbert  v,  Nantuck-  be     brought    thereon     unless   *'  com 

et  Bank,  5  Mass.  97;  Methodist  Episco-  menced''  within  twelve    months  ne;  t 

pal  Church  v.  Tryon,  i  Den.  (N.  Y.)  after  the  loss.    A  loss  having  occurrfii, 

451 ;  Gray  v.  Monongahela  Nav.  Co.,  3  the  assured,  within  the  time  limited,  &£d 

W.  &  S.  (Pa.)  156;  School-Dist.  No.  14  his  petition  against  the  company  in  'iue 

V,  Griner,  8  Kan.  334;  Bate  Refrigerat-  form  of  law,  and  caused  a  summons  to 

ing  Co.  V.  Gillett,  31   Fed.  Rep.  810;  be  issued  and  served  in  due  time  upon 

Virginia,  etc..  Steam  Nav.  Co.  v,  U.  S.,  the    company.     But,    by  mistake,    the 

Taney's  Dec.  (U.  S.)  418;  State  v.  Bell  name  of  another    company,    instead  of 

Telephone  Co.,  36  Ohio  St.  396.  that  of  the  defendant,  was  inserted  in 

That  a  corporation  defendant  is  not  the  body  of  the  summons,  although  the 
correctly  named  in  an  action,  can  only  indorsement  and  entitling  of  the  sum- 
be  taken  advantage  of  by  plea  in  abate-  mons  were  correct,  and  in  conformity 
ment.  Where  service  is  made  upon  with  the  petition.  After  service  of 
the  proper  officers,  and  such  plea  is  not  this  defective  summons  upon  the  de- 
made,  the  judgment  will  bind  the  cor-  fendant,  and  after  the  expiration  of  the 
poration,  though  named  by  another  twelve  months  limited  for  bringing  the 
than  its  corporate  name.  Wilson  v,  action,  the  company  voluntarily  ap- 
Baker,  53  Iowa  433.  peared  in   court,  and  moved  to  strike 

Proeeedliiffi     upon  the  Judcmtnt. —  the  plaintiff's  petition  from  the  files, 

Where,  in  a  suit  against  a  corporation,  but  made  no  motion  to  quash  the  writ 

there  was  a  misnomer,  but  the  corpora-  or  return.    The  '}>Iaintiff,  on  leave  of 

tion  made  default,  it  was  held  that  the  the  court,  araend.e«i  the  writ,  so  as  to 

objection  was  waived  and  not  available  make  it  conforr^   to   the  petition.    It 
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3.  Corporate  Existence — a.  Whether  Necessary  to  Allege 
— (i)  Introductory  Statement, — It  is  deemed  proper  to  premise  a 
discussion  of  this  subject  with  the  statement  that  no  general  rule 
as  to  alleging  corporate  existence,  applicable  to  the  practice  in 
all  jurisdictions,  can  be  given,  because  of  the  conflict  and  confu- 
sion in  the  decisions  bearing  on  it,  and  because  of  the  varying 
character  of  special  statutory  provisions  in  those  jurisdictions 
where  the  question  is  regulated  by  statute.  For  the  purposes  of 
the  discussion,  the  authorities  will  be  grouped  under  two  divi- 
sions: I.  Authorities  holding  that  no  averment  is  necessary. 
2.  Authorities  holding  averment  necessary. 

(2)  Authorities  Holding  that  No  Averment  is  Necessary — (a)  The 
Kale  nndor  the  Early  Deddons. — The  rule  deducible  from  a  number  of 
the  earlier  cases  seems  to  be  this :  That  in  any  action,  of  whatever 
nature,  by  or  against  a  corporation,  whether  foreign  or  domestic, 
public  or  private,  or  created  by  public  or  private  act,  it  is  not 
necessary  to  allege  corporate  existence,  or  to  set  out  the  act  of 
incorporation,^  and  this  rule  in  actions  at  law  has  been  followed 

was    held    that  the    amendment    was  Kentucky. — Henderson,  etc.,  R.  Co. 

authorized  by   the  code    and  had   the  v.  Leavell,  16  B.  Mon.  (Kv.)  358. 

effect  to  make  the   action  one  brought  Nevada, — Crow   v.   Van     Sickle,  6 

within  twelve  months  after  the  happen-  Nev.  146. 

ing  of  the  loss,  within  the   meaning  of  New  Jersey. — Bennington  Iron  Co. 

the  policy.     Burton   v.   Buckeye    Ins.  v.  Rutherford,  18  N.J.  L.  105. 

Co.,  26  Ohio  St.  467.  Ne-w  Tork. — U.  S.  Bank  v,  Haskins, 

On  Appeal. — If  a  corporation  is  sued  i  Johns.  Cas.   (N.  Y.)  132;  Lighte  v. 

by  a  wrong  name,  but' answers  by  its  Everett  F.  Ins.  Co.,  5  Bosw.(N.Y.)  716; 

true   name,   and  judgment  is  rendered  Utica  Bank  v,  Smalley,  2  Cow.  (N.Y.) 

against  it   by  its  true  name,  the  judg-  770;     Holyoke    Bank    v.    Haskins,    4 

ment    is  not  void,   and  the    appellate  Sandf.  (N.  Y.)  675;  Michigan  Bank  v, 

court,  in  affirming  the  judgment,  will  Williams,  5  Wend.  (N.  Y.)  483;  La  Fay - 

direct   the   court   below    to   substitute  ette  Ins.  Co.  v,  Rogers,  30  Barb.  (N. 

the  true  name  in  the  complaint.  Mahon  Y.)  491 ;  Waterville  Bank  v,  Beltser,  13 

V,  San  Rafael  Turnpike  Road  Co.,  49  How.  Pr.  (N.  Y.  Supreme  Ct.)  270. 

Cal.  270.  North  Carolina. — State  t\  Shaw,  92 

Where  the  »#5i/f/«j  court  refuses  to  N.  Car.  768;   State  v.  Grant,   104  N. 

allow  the    amendment,  the    appellate  Car.  908. 

court  may  allow  it  on  appeal.     Bull-  Pennsylvania. — Zion  Church  v.  St. 

ard  V,  Nantucket  Bank,  5  Mass. 99.  Peter's  Church,  5  W.  &  S.  (Pa.)  215. 

Georgia. — The  Act  of  1850,  which  de-  Vermont .-Briggs  V.Whipple,  7  Vt.  15. 

clared  that  all  misnomers  in  writs,  pe-  Virginia.  —  Grays   v.    Lynchburg^, 

titions,  bills  or  other  judicial  proceed-  etc.,  Turnpike  Co.,  4  Rand.  (Va.)  578; 

ings  on  the  civil  side  of  the  court,  might  Taj'lor  v.  Alexandria  Bank,  5   Leigh 

be  amended  and  corrected  on  motion  (Va.)  471. 

instanter,  was  not  limited  or  restricted  West  Virginia, — Hart  v,  Baltimore, 

by  the  insertion  of  the  words  "whether  etc.,  R.  Co.,  6  W.  Va.  336. 

in  the  Christian  or  surname,"  in  section  United  States. — Union  Cement  Co. 

3483  of  the  Code.  The  term  "Christian  v.  Noble,  15  Fed.  Rep.  502. 

name"  is  used   in   the  sense  of  given  In  Bennington  Iron  Co.  v.  Ruther- 

name,    and  includes    the  name   given  ford,  18  N.  J.  L.  105,  a  suit  brought  by 

to  a  corporation    by  the    legislature,  a  foreign   corporation,  the  court  said: 

Johnson  v.  Central  K.  Co.,  74  Ga.  397.  '*  It  is  insisted,  that  if  they  are  not  a 

1.  Illinois.  —  Washtenaw    Bank    v,  corporation  under  a  public  law  of  this 

Montgomery,  3  111.  423.  state,  of  which  this  court  will  take  no- 

Kansas, — Ryan  v.  Farmers'  Bank,  5  tice,  but   a  foreign  corporation,  they 

Kan.  658.  must  show  upon  Uie  face  of  their  decla- 
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by  some  decisions  in  courts  of  equity.^ 

(b)  Kama  Importing  Corporation. — ^A  large  number  of  decisions  bear- 
ing on  this  question  are  based  on  the  ground  that  if  a  corporation 
sues,*  or  is  sued,'  by  a  name  which  imports  a  corporation,  it  is 

not  necessary  to  aver  corporate  existence,  or  to  set  out  the  act 
by  which  it  was  incorporated.     In  this  connection  it  is  thought 

proper  to  set  out  in  the  notes  names  which  have  been  held  to 
import  corporations.* 

ration,  that  thej  are  a  corporation.  Nebraska. — Exchange  Nat.  Bank  v. 
*  *  *  No  adjudged  case  has  been  re-  Capps,  33  Neb.  343. 
ferred  to,  nor  have  I  been  able  to  find  New  Torh. — Phoenix  Bank  v,  Don- 
one  in  which  this  has  been  required,  nell,  40  N.  Y.  410,  41  Barb.  (N.  Y.)  573; 
It  is  true,  many  cases  have  been  cited  Kennedj  't.  Cotton,  28  Barb.  (N.  Y.)  61; 
where  such  averment  was  made,  but  I  Union  Mut.  Ins.  Co.  v.  Osgood,  i  Duer 
am  not  aware  of  a  single  case  in  which  (N.  Y.)  707;  Roberts  v.  National  Ice 
the  question  was  rais^,  and  there  are  Co.,  6  Dal/  (N.  Y.)  426;  Canandarqua 
▼cry  many  cases  in  the  books,  as  well  -Academy  v,  McKechnie,  19  Hun  (N. 
as  in  the  records  of  our  own  courts,  of  Y.)  63 ;  Howe  Mach.  Co.  v,  Robinson, 
declarations  without  such  averment.  7  Daly  (N.  Y.)  399. 
Nor  can  I  find  any  such  distinction  as  North  Carolina, — Ramsay  v.  Rich- 
is  drawn  by  the  counsel  for  the  defend-  mond,  etc.,  R.  Co.,  91  N.  Car.  418; 
ant,  between  corporations  whose  name  Stanly  v,  Richmond,  etc.,  R.  Co.,  89  N. 
denotes  their  corporate  character,  and  Car.  331. 

where  it  does  not,  nor  do  I  think  such  Ohio, — Lewis  v,  Kentucky  Bank,  X3 

distinction  is    founded  either    in   the  Ohio  133. 

law  or  reason  of    the  things  »  »  »  A  Virginia. — Lithgow  v.  Com.,  3  Va. 

rational  construction  is  to  be  given  to  Cas.  297;  Gillett  v,  American   Stove, 

pleading  where  it  is  susceptible  of  it;  etc.,  Co.,  29  Gratt.  (Va.)  565  ;  Rees  v, 

and  we  are  not  to  resort  to  any  other  ConococheagueBank,5Rand.(Va.)336. 

when  it  is  equally  natural  and  more  Wisconsin. — Central  Bank  v.  Knowl- 

consistent  with  the  intent  and  object  ton,  12  Wis.  624;  Rains  v.  Oshkosh,  14 

which  the  party  has  in  view."  Wis.  374  ;  Chickerming  Lodge  No.  55 

1.  Frye  v.  State   Bank,  10  111.  333;  v.  McDonald,  x6  Wis.  113. 

Silver    Lake   Bank  7'.  North,  4  Johns.  England. — Norrisi/.  Staps,  Hob.sii ; 

Ch.  (N.Y.)  370;  Camden,  etc.,  R.,  etc.,  Henriques  v.  Dutch  West  India  Co., 

Co.  V.  Remer,  4Barb.  (N.  Y.)  137;  Ma-  2  Ld.  Raym.  1533;  Church  v.  Imperial 

rtne,  etc.,  Ins.  Bank  v.  Jauncey,  i  Barb.  Gas  Light,  etc.,  Co.,  6  Ad.  &  El.  846,  33 

(N.Y.)  486;  German  Reformed  Church  E.  C.  L.  330. 

V.  Von  Puechelstein,  37  N.  J.  Eq.  30.  8.  Indianapolis  Sun  Co.  v.  Horrell, 

8.  Alabama. — Seymour    v,   Thomas  53  Ind.   C37;    Adams  Express  Co.  v, 

Harrow  Co.,  81  Ala.  353.  Hill,  43  Ind.  157;  Adams  Express  Co. 

Arkansas. — Mississippi,  etc.,  R.  Co.  v.  Harris,  120  Ind.  74;  Savers  v.  Craw- 
ls. Gaster,  30  Ark.  455.  fordsville  First  Nat.  Bank,  89  Ind.  230 ; 

Georgia. — Wilson  v.  Sprague  Mow-  Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  8  Ind. 

ing  Mach.  Co.,  55  Ga.  673.  A  pp.  47  ;   Stein   v.  Indianapolis,  etc, 

Indiana. — Savers  v.   Crawfordsville  Assoc.,  18  Ind.  237;  Cincinnati,  etc.,  R. 

First  Nat.  Bank,  89'  Ind.  330 ;  Smythe  Co.  v.  McDougall,  108  Ind.  179 ;  Stanly 

V.  Scott,  134  Ind.  183 ;  Richardson  v.  v.  Richmond, etc.,  R. Co., 98  N.  Car. 331; 

St.  Joseph  Iron  Co.,  5  Blackf.  (Ind.)  U.  S.  Express  Co.  v,  Bedbury,  34  111. 

146;  Harris  v.  Muskingum  Mfg.  Co.,  459;    Ladd   v.  East    Saginaw  M.   E. 

4  Blackf.  (Ind.)  367;  Cicero  Hygiene  Church,  x  Mich.  (N.  P.)  47;  Odd  Fel- 

Draining   Co.  v,  Crflighead,   38    Ind.  lows  Bldg.  Assoc,  v.  Hogan,  28  Ark. 

374;  Mackenzie  v.  Edinburg,  72   Ind.  361;  Brauser  v.  New  England   F.  Ins. 

189;  Heaston  v.  Cincinnati,  etc.,  R.  Co.,  Co.,  21  Wis.  506;  Woolf  v.  City  Steam- 

16  Ind.  275 ;  Williams  v.  Franklin  Tp.  Boat  Co.,  7  C.   B.   103,  62   E.  C.   L. 

Academical  Assoc.,  36  Ind.  310 ;  Shearer  103. 

V.  Peale,  9  Ind.  App.  282.  4.  "  Methodist  Episcopal  Church  of 

Kentucky.  —  Commercial    Bank    v.  East  Saginaw :  '*  Ladd  v.  East  Saginaw 

Newport  Mfg.  Co..  i  B.  Mon.  (Ky.)  13.  M.  E.  Church,  1  Mich.  (N.  P.)  47. 
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In  some  actions  by*  and  against*  corporations,  In  which  the 
name  was  considered  sufficient  to  import  corporate  existence,  and 
no  allegations  to  that  effect  were  made,  the  appellate  courts,  on 
affirming  the  judgments,  seem  to  base  their  decision,  in  a  meas- 
ure at  least,  on  the  ground  that  it  was  too  late  after  verdict  to 
raise  the  objection  that  corporate  existence  was  not  alleged  ;  and 
in  some  cases  where  suit  was  brought  in  a  name  which  might 
belong  to  a  corporation,  the  decision  seems  to  have  been  based 
on  the  ground  that  it  did  not  appear  from  the  pleading  that  a 
corporation,  having  legal  capacity  to  sue,  was  not  named  therein.^ 

(o)  XstoppeL — Some  of  the  decisions  arise  in  actions  on  contract, 
and  estoppel  is  the  reason  assigned  why  no  averment  of  corporate 
existence  is  necessary.  The  doctrine  of  these  decisions  is  that  in 
an  action  on  contract  by  a  corporation,  the  defendant,  by  entering 
into  the  contract  sued  on,  is  estopped  from  denying  plaintiff's 
corporate  existence,^  and  that  in  suits  on  contract  against  a  cor- 

"Adams  Express  Company :  *'  Adams  "  Muskingum   Manufacturing  Com- 

Express  Co.  t;.   Harris,   120  Ind.  73;  pany:'*  Harris  f.  Muskingum  Mfg.  Co., 

Aoams  Express  Co.  v.  Hill,  43  Ind.  157.  4  Blackf.  (Ind.)  267. 

''Mississippi,  Ouchita and  Red  River  "Cicero    Hygiene    Drainage   Com- 

Railroad  Company  : "  Mississippi,  etc.,  pany  :  '*  Cicero  Hygiene  Draining  Co. 

R.  Co.  V.  Gaster,  20  Ark.  4^5.  v,  C5raighead,  28  Ind.  274. 

*'Riclimond  and  Danville   Railroad  **  Odd  Fellows  Building  Association:" 

Company  :  **  Stanly  v.  Richmond,  etc.,  Odd  Fellows  Bldg.  Assoc,  v.  Hogan,  38 

R.  Co.,  ^  N.  Car.  331.  Ark.  261. 

"  First  National  Bank  of  Crawfords-  "  New  England  Fire  Insurance  Com- 

ville:"  Sayers  V.  Craw fordsville  First  pany:"   Brauser  v.  New  England   F. 

Nat.  Bank,  8q  Ind.  330.  Ins.  Co.,  21  Wis.  506. 

**  Union     Mutual    Insurance    Com-  "  Indianapolis  Sun  Company :"  Indi- 

pany  : "  Union  Mut.  Ins.  Co.  v.  Osgood,  anapolis  Sun  Co.  v,  Horrell,  53  Ind.  527. 

1  Duer  (N.  Y.)  707.  "Exchange    National   Bank:"    Ex- 

"*  Pheonix  Bank : '*  Phenix  Bank  v,  change  Nat.  Bank  t;.  Capps,  32  Neb.  342. 

Donnell,  41  Barb.  (N.  Y.)  573,40  N,  "The  Thomas  Harrow  Company  :  " 

Y.  410.  Seymour  v,  Thomas   Harrow  Co.,  81 

"American  Stove  and  Hollow  Ware  Ala.  352. 

Company  :*' Oillett  V.  American  Stove,  "Cincinnati,  Hamilton  and  Indian- 

etc.,  Co.,  39  Gratt.  ( Va.)  565.  apolis  Railroad  Company  :"  Cincinnati, 

'*Lake  Erie  and  Western  Railroad  etc.,  R.  Co.  7;.  McDougall,  io8Ind.  179. 

Company  : "  Lake  Erie,  etc.,  R.  Co.  v,  1.  St.  Cecilia's  Academy  v,  Hardin, 

Griffin,  8  Ind.  App.  47.  78  Ga.  39. 

"Cincinnati  and  Fort  Wayne  Rail-  2.  Cribb  r.  Waycrosa  Lumber  Co., 

road  Company  : "   Heaston  v.  Cincin-  83  Ga.  C97,  in  which  it  was  held  that 

nati,  etc.,  K.  Co.,  16  Ind.  375.  where  the  name  of  a  party  defendant 

"  Indianapolis  Building  Loan   Fund  imported  a  corporation,  and  a  person 

and  Savine;s   Association  :  "    Stein  v,  was  served  as  president  of  that  defend- 

Indianapolis,  etc.,  Assoc, z8  Ind.  237.  ant  company,  and  as  president  filed  a 

"FranklinTownship  Academical  As-  plea  of  not  indebted,  it  was  too  late 

sociation : "  Williams  v,  Franklin  Tp.  after  verdict  against  the  company  to 

Academical  Assoc,  36  Ind.  311.  take  exception  on  the  ground  that  the 

"Evansvllle,  Indianapolis  and  Cleve-  declaration  did  not  allege  that  the  de- 
land    Straight    Line    Railroad    Com-  fendant  was  not  a  corporation, 
pany : "  O'Donald   v,  Evansville,  etc.,  8.  British  North   America   Bank  v, 
Straijg^ht  Line  R.  Co.,  14  Ind.  259.  Sherwood,  6  U.  C.  Q.  B.  213.    See  also 

"  Conococheague    Bank  :  "    Rees  v.  Cooch  v,  Goodman,  2  Q^  6.  580,  43  E. 

Conococheague  Bank,  5  Rand.  (Va.)  C.  L.  817. 

336.  4.  Dutchess  Cotton  Manufactory  v. 
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judicial 


poration,  it  is  estopped  from  denying  its  corporate  existence  for 
the  same  reason. ^ 

rndidftl  Knowledge  of  Corporate  Ezisteiioe.^Some  decisions  make 

licial  knowledge  of  the  existence  of  a  corporation  suing  or 
being  sued,  the  test  of  the  necessity  for  alleging  corporate  exist- 
ence, and  hold  that  if  the  corporation  is  a  domestic  public  corpo- 
ration,*  or  a  private  corporation  created  by  a  public  act,*  there  is 
no  necessity  tor  alleging  incorporation. 

(3)  Authorities  Holding  Averment  Necessary, — A  considerable 
number  of  decisions  hold  that  there  is  a  necessity  of  alleging  cor- 
porate existence  where  the  corporation  is  foreign,^  or  where  it  is  a 

Dtris,  14  Johns.  (N.  Y.)  238;  Platte  legal  evidence,  when  the v  are  endeavor- 
Valley  Bank  v.  Harding,  i  Neb.  461 ;  ing  to  enforce  their  rights  in  a  manner 
Pannerf,  etc»,  Ins.  Co.  v.  Needles,  53  and  before  a  tribunal  which  can  enter- 
Mo.  17;  National  Ins.  Co.  v.  Bowman,  tain  their  suit  only  upon  the  proof  or 
60  Mo.  353;  Board  of  Com*rs  v.  Shields,  assumption  that  tnev  are  a  corporate 
63  Mo.  347.  See  also  Jackson  Sharp  body  dulv  constituted  bj  competent  au- 
Co.  V.  Holland,  14  Fla.  J84;  Worcester  thoritjT 

Medical    Inst.  r.   Harding,   11    Cush.  Iowa. — Under  a  statute  which  pro- 

(Mass.)  3S8;   Congregational   Soc.   v.  vides  that  when  an  action  is  founded 

Perry,  6  N.  H.  iS^\  Depew  v.  Lime-  on  a   written  instrument,  suit  may  be 

stone  Bank,  x  J.  J.  Marsh.  (Ky.)  380.  brought  by  or  against  any  of  the  par- 

Contra,  Alabama  Bank  v.  Simonton,  2  ties  thereto,  by  the  same  name  and  de- 

Tex.  533 ;  Welland  Canal  Co.  v.  Hath-  scription  as  those  by  which  they  are 

awar,  8  Wend,  (N.  Y.)  481.  designated  in  such  instrument,  it  is  not 

The  decision  last  cited  holds  that  the  necessary  for  a  corporation  suing  on  a 

fact  of  a  party  entering  into  a  contract  promissory  note   to  alleee    corporate 

with  an  association  and  giving  a  receipt  existence.     Harris  Mfg.  Co.  v.  Marsh, 

to  such  association  in    the   name  by  49  Iowa  1 1 . 

which  it  is  known,  does  not  estop  sucn  1.  Griffin  v.  Asheville   Light,  etc., 

party  from  denying  that  such  associa-  Co.,  iii  N.  Car.  434;  Ewlng  v.  Robe- 

tton  is  a  body  corporate,  or  relieve  the  son,  15  Ind.  26. 

association  from  proving  themselves  a  2.  ()wen  r.  State,  5  Sneed  (Tenn.) 
corporation  when  they  sue  as  such.  In  493;  State  v.  Murfreesboro,  11  Humph. 
amying  at  this  conclusion  the  court  (Tenn.)  317;  Hard  v,  Decorah,  43 
said:  "All  the  cases  I  have  seen  in  which  Iowa  313.  See  also  De  la  Garza  v. 
the  acts  or  admissions  of  the  party  are  Bexar  County,  31  Tex.  ^84. 
adjudged  to  operate  against  him  in  the  8.  Vance  v.  Farmers',  etc.,  Bank,  i 
nature  of  estoppel,  are  generally  cases  Blackf.  (Ind.)  79;  Brookville  Ins.  Co. 
where,  in  good  conscience  and  honest  v.  Records,  5  Blackf.  (Ind.)  170;  Eel 
dealing,  he  ought  not  to  be  permitted  River  Draining  Assoc,  v.  Topp,  z6 
to  gainsay  them.  *  *  *  I  am  satisfied  Ind.  342;  Cheraw,  etc.,  R.  Co.  v. 
the  case 'under  consideration  does  not  White,  14  S.  Car.  51;  Dutchess  Cotton 
fall  within  them.  The  plaintiffs  held  Manufactory  v.  Davis,  14  Johns.  (N. 
themselves  out  to  the  world  as  a  cor-  Y.)  338;  Covington  Drawbridge  Co. 
porate  body  duly  constituted  to  trans-  v.  Shepherd,  30  How.  (U.  S.)  327. 
act  business  in  the  manner  and  un-  4.  Foreign  OorporationB. —  Devoss  v, 
der  the  circumstances  detailed  in  the  Gray,  33  Ohio  St.  161;  Smith  v.  Weed 
special  verdict,  and  the  defendant  has  Sewing  Mach.  Co.,  36  Ohio  St.  562; 
contracted  with  and  done  labor  for  Chapman  v,  Colby,  47  Mich.  46;  Che- 
them  under  the  supposition  that  these  raw,  etc.,  R.  Co.  v.  Wnite,  14  S.  Car.  51. 
professions  were  correct.  If  they  have  See  also  Connecticut  Bank  v.  Smith, 
not  the  powers  and  privileges  assumed  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  487, 
on  their  part  in  their  dealings  with  in  which  It  was  held  that  where  an 
him,  it  is  their  own  fault,  not  his.  *  *  *  action  is  brought  by  a  foreign  corpora- 
Why,  then,  should  he  be  estopped  from  tion  on  a  contract  which  has  not  been 
denying  their  corporate  capacity,  or  made  with  him  in  their  capacity  and  by 
they  be  excused  from  establisning  it  by  their  corporate  name  a  complaint  must 
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private  domestic  corporation  created  by  private  act.^  In  two 
states  the  doctrine  has  been  laid  down  generally  that  corporate 
existence  must  be  alleged,^  and  in  one  state  this  allegation  has 
been  held  necessary  where  the  corporation  was  a  private  one.* 
Finally,  in  some  jurisdictions,  there  are  statutes  regulating  this 
question,^  and  the  e£Fect  of  some  of  the  statutes,  as  is  shown  by 
the  decisions  construing  them,  seems  to  make  an  allegation  of 
incorporation  necessary,  irrespective  of  the  character  of  the  cor- 
poration, or  of  the  act  creating  it.* 

allege  the  incorporation  of  the  plain-  (Supreme  Ct.)i  14  N.  Y.  Supp.  326; 

tiffs.  Columbia  Bank  v.  Jackson  (Cit^r  Ct.), 

1.  Domeitio  Oorporation  Created  by  4  N.  Y.  Supp.  433;  American  Baptist 
FriTEteAct. — Central  Mfg.  Co.  V.  Harts-  Home  Mission  Soc.  t;.  Foote,  52  Hun 
home,  3  Conn.  202;  Plant  v.  Worm-  (N.  Y.)  308;  Northampton  First  Nat. 
ager,  5  Blackf.  (Ind.)  236;  Alabama  Bank  v.  Doving,  13  Daly  (N.  Y.)  509; 
Bank  v,  Simonton,  2  Tex.  531 ;  Hoi-  Clegg  v,  Chicago  Newspaper  Union, 
loway  V,  Memphis,  etc.,  R.  Co.,  23  8  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
Tex.  465;  Perdicaris  v,  Trenton  City  401 ;  Gorton  Steamer  Co.  v.  Spofford, 
Bridge  Co.,  29  N.  J.  L.  367;  Winni-  5  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  116; 
piseogee  Lake  Co.  v.  Young,  40  N.  H.  Harvey  v.  Little  Falls,  19  N.  Y.  Wkly. 
420.  Dig.* 48;  Farmers*,  etc.,  Nat.  Bank  v, 

2.  Oroville,  etc.,  R.  Co.  v,  Plumas  Rogers,  15  Civ.  Pro.  Rep.  (Buffalo 
County,  37  Cal.  360;  Loup  v.  Call-  Super.  Ct.)  250;  Baker  v.  Star  Printing, 
fornia  Southern  R.  Co.,  63  Cal.  99;  etc.,  Co.,  3  N.  Y.  Month.  L.  Bull.  29; 
People  V,  Central  Pac.  R.  Co.,  83  Cal.  Oesterreicher  v.  Sporting  Times  Pub- 
393;  State  V,  Chicago,  etc.,  R.  Co.,  4  S.  lishing  Co.  (City  Ct.),  5  N.  Y.  Supp.  2  ; 
Dak.  261.  Irving  Nat.  Bank  v,  Corbett,  10  Abb. 

*' Itistrue  that  by  section  2908,  Comp.  N.  Cas.  (N.  Y.  Supreme  Ct.)  85. 

Laws,  it  is  provided  that,  *  in  all  civil         Texas, — Galveston,  etc.,   R.   Co.   v, 

actions  brought  by  or  against  a  cor-  Smith,  81  Tex.  483;  Missouri  Pac.  R. 

poration,  it  shall  not  be  necessary  to  Co.  v,  Douglas,  2  Tex.  App.  Civ.  Cas. 

prove  on  the  trial  of  the  cause,  the  ex-  ^    28 ;    Texas    Mut.    L.    Ins.    Co.    v, 

istence  of  such  corporation,  unless  the  Davidge,  51  Tex.  244. 

defendant  shall,   in    the   answer,   ex-        '*The   almost  invariable  practice  in 

pressly  aver  that  the  plaintiff  or  de-  suits  of  this  character  is  to  allege  the 

fendant  is  not  a  corporation.'     But  an  corporate  capacity   of    the  defendant, 

allegation  that  the  defendant  is  a  cor-  and  it  would  seem  that  if  the  provision 

poration  is,  we  think,  still  necessary,  of  the  statutes  on  the  subject  does  not 

and  the  language  of  the  section  pre-  positively  require  such  an  allegation  it 

supposes  that  the  defendant  is  sued  as  certainly   contemplates  such  mode  of 

a  corporation.'*   State  v,  Chicago,  etc.,  procedure.    The  reasons  for  this  aver- 

R.  Co.,  4  S.  Dak.  263.  ment,  if  there  are  no  others,  are  found 

8.  Miller  v.  Pine  Min.  Co.,  3  Idaho  in  its  purpose,  which  is  to  fix  the  venue 

1206.  of  the  suit,  and  to  inform  the  court  and 

4.  Iowa. — Miller's  Code  1888,  §  2716.  its  officers  upon  whom  the  service  of  the 

Minnesota, — Stat.  1894,  ^§  52,  53.  process  should  be  made,  as  well  as  to 

New   Tork» — Code  Civ.  Pro.,  1895,  show  the  capacity  of  the  defendant  to 

§  1775.  sue  and  be  sued,  etc."     Galveston,  etc., 

7>*a*.— Rev.  Stat.  1874,  art.  1190.  R.  Co.  v.  Smith,  81  Tex.  483. 

Wisconsin. — Rev.  Stat.  1878,  §  3205.  FaUnre  to  Arer,  How  Cured. — Failure 

6.  Iowa, — Sweet  v.  Ervin,  54  Iowa  to  aver   incorporation  of  defendant  is 

loi.  cured  by  an  admission  in  the  answer 

New  York. — Farmers*,  etc.,  Nat.  Bank  that  defendant  made  the  contract  sued 

V.  Rogers  (Buffalo  Super.  Ct.),  i  N.  Y.  on.     Monson  v.  St.  Paul,  etc.,  R.  Co., 

Supp.  757 ;  National  Temperance  Soc,  34  Minn.  269. 

etc.  V.  Anderson  (Buffalo  Super.  Ct.),        WlBconBin  Statute  Bequirlng  Allega- 

2  N.  Y.  Supp.  49 ;   Schillinger    Fire-  tlon  of  the  Incorporation  Not  Applicable 

Proof  Cement,    etc.,    Co.    v.    Arnott  to  Public  Corporation.  —  Although  the 
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*.  What  Is  A  Sufficient  Allegation— (i)  Legal  Conclusion. 
— ^Where  it  is  necessary  to  allege  corporate  existence  in  actions 

by  ^  or  against  ^  corporations,  it  will  usually  be  sufficient  to  allege 
the  legal  conclusion  that  defendant  is  a  corporation  under  the 
laws  of  a  certain  state. 

(2)  Unnecessary  Allegations. — It  is  not  necessary  to  set  forth 
the  act   by  which   the   corporation  was  created,  nor  to   allege 

whether  such  act  was  public  or  private,*  nor  how,*  where,  or  for 

Wisconsin  statute  provides  that  *Mn  an  Texas. — Way  v,  Sumner  Bank  (Tex. 

action  bjr  or  against  a  corporation  the  Civ.  A  pp.  1895),  30  S.  W.  Rep.  497. 

complaint  must  aver  that  the  plaintiff  Wisconsin.  —  Chickerming      Lodge 

or  defendant,  as  the  case  may  be,  is  a  No.  55  v.  McDonald,  16  Wis.  113. 

corporation,''  the  courts  of  Wisconsin  Where  Facts  AUeged  Show  OonMrate 

take  judicial  notice  of  the  incorporation  Ezlstenoe. — If  the  facts  alleged  show 

of  a  city  of  the  state,  and  a  complaint  that  defendant  is  a  corporation,  no  spe- 

against  a  city  need  not  aver  its  corpo-  cific  allegation  to  that  effect  is  neces- 

rate  character.      Smith  v.   Janesville,  sary.   Falconer  v.  Campbell,  2  McLean 

53  Wis.  680.  (U.  S.)  195. 

1.  Alabama. — Selma,  etc.,  R.  Co.  v.  AUegattonsbT  Way  of  Recital. — It  has 

Tipton,  5  Ala.  787 ;    Eslava  v.  Ames  been  held  that  an  allegation  of  corpo- 

Plow  Co.,  47  Ala.  384.  rate  existence  will  be  sufficient  though 

California. — California  Steam  Nay.  made  by  way  of  recital.     Falconer  v, 

Co.  V.  Wright,  6  Cal.  358.  Campbell,  2  McLean  (U.  S.)  195. 

Illinois. — Spangler  v.   Indiana,  etc.,  S.  Lake  Erie,  etc.,  R.  Co.  x^.  Griffin,  8 

R.  Co.,  21  111.  276.  Ind.  App.  48 ;  Traber  v.  Bright,  3a  Ind. 

Indiana. — Paine  v.  Lake  Erie,  etc.,  69;  Sun  City  Bank  v,  Neff,  50  Kan.506; 

R.  Co.,  31  Ind.  283;  Washer  v.  Aliens-  Dodee  v.  Minnesota  Plastic  Slate  Roof- 

▼ille,  etc..  Turnpike  Co.,  81    Ind.  78;  ing  Co.,  14 Minn.  49;  Broome  v.  Galena, 

State  V.  Stout,  61   Ind.  144 ;  Walker  v.  etc..  Packet  Co.,  9  Minn.  339 ;  Terri- 

Sheibyyille,  etc..  Turnpike  Co.,  80  Ind.  tory  v.  Virginia  Road  Co.,  2  Mont.  96; 

453.  Stoddard  v.  Onondaga  Annual  Confer- 

/owfl.— 'Fort     Dodge    City     School  ence,  X3  Barb.  (N.  Y.)  573;  Texas,  etc., 

Dist.  V.  Wahkansa  Tp.,   15   Iowa  434;  R.  Co.  v.  Virginia  Branch  Land,  etc., 

Stier  V.  Oskaloosa,  41  Iowa  353;  Home  Co.    (Tex.  1^7),    7  S.  W.  Rep.  341; 

Ins.  Co.  V.   Northwestern  Packet  Co.,  Houston  Water- Works  v.  Kennedy,  70 

33  Iowa  344.  Tex.  333;  Saunders  v.  Sioux  City  Nur- 

Kentucky.  —  Instone     v.    Frankfort  sery,  6  Utah  431 ;  Minter  v.  Union  Pac. 

Bridge  Co.,  2  Bibb  (Ky.)  576.  R.  Co.,  3  Utah  500. 

Michigan. — Palmiter  v.  Pere  Mar-  8.  Paine  v.  Lake  Erie, etc.,  R.  Co.,  31 

quette  Lumber  Co.,  31  Mich.  183.  Ind.  383;  Smith  v.  Weed  Sewing  Mach. 

Minnesota. —  Dodge    v.    Minnesota  Co.,  36  Ohio  St.  563  ;  Cheraw,  etc.,  R. 

Plastic  Slate  Roofing  Co.,  14  Minn.  49.  Co.  v.  White,   14  S.  Car.  51 ;  Cheraw, 

Mississippi. — Chillicothe  Say.  Assoc,   etc.,  R.  Co.  v.  Garland,  14  S.  Car.  63; 

V.  Ruegger,  60  Mo.  318.  Dodge    v.    Minnesota     Plastic    Slate 

Nevada. —  Little  v.   Virginia,    etc.,  Roofing  Co.,   14  Minn.  49;  Sun  Mut. 

Water  Co.,  9  Nev.  317.  Ins.  Co.  v.  Dwight,  i  Hilt.  (N.  Y.)  50. 

New   Tork. — Sun  Mut.   Ins.  Co.  v.  To  the  contrary  are  the  decisions  in 

Dwight,  I  Hilt.   (N.  Y.)  50;  American  Devoss  v.  Gray,    33  Ohio  St.  160,  in 

Baptist   Home   Mission  Soc.  v.  Foote,  which  it  was  held  that  where  the  cor- 

53  Hun  (N.  Y.)  307;  Columbia   Bank  poration  is  foreign  the  act  creating  it 

V.Jackson   (City  Ct.),  4  N.  Y.   Supp.  must  be  specially  pleaded ;  and  Central 

433 )    Gorton  Steamer  Co.  v,  Spofford,  Mfg.  Co.  v.  Hartshorne,  3   Conn.  199, 

5  Civ.  Pro.  Rep.  (N.  Y.City  Ct.)  116*  in  which  it  was  held  that  where  the 

Ohio. — Smith  v.  Weed  Sewing  Mach.  corporation   is    a    domestic    one    and 

Co.,  36  Ohio  St.  562.  created  by  a  private  act,  the  act  must  be 

South  Carolina. —  Cheraw,  etc.,   R.  specially  pleaded. 

Co.  V.  White,  14  S.  Car.  53;  Cheraw,  4.  Stoddard  v.    Onondaga    Annual 

etc.,  R.  Co.  f.  Garland,  14  S.  Car.  63.  Conference,  12  Barb.   (N.    Y.)    573; 
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what  purpose  defendant  was  incorporated,^  nor  is  it  necessary  to 
specially  allege  a  compliance  with  every  particular  circumstance 
relating  to  its  organization,  which  is  required  before  it  can  become 
invested  with  the  privileges  and  powers  conferred  by  its  charter.* 

(3)  Sufficient  Allegations, — The  allegations  of  corporate  exist- 
ence set  out  in  the  notes  have  been  held  sufficient.^ 

(4)  Repetition  in  Different  Counts. — In  one  state  it  has  been 
held  that  if  the  complaint  contains  several  counts,  the  averment 
of  corporate  existence  must  be  repeated  in  each  count.^   In  other 

Utica  Bank  V.  SmaUey,  2C0W.  (N.  Y.)  der   the    name    and  stjle    aforesaid." 

770;  Grays  v.  Lynchburg,  etc.,  Turnpike  Spangler  v,  Indiana,  etc.,  R.  Co.,  ai 

Co.,  4  Rand.  (Va.)  578;  State  v.  Stout,  III.  276. 

61  Ind.  144;  Washer  V.  AUensville,  etc.,  "  That  plaintiff  is  a  corporation  un- 

Turnpike  Co.,  81  Ind.  78  ;  Instone  v,  der  the  laws  of  the  state  of  Indiana." 

Frankfort  Bridge  Co.,  2  Bibb  (Ky.)  576.  Walker  v,  Shelby  ville,  etc..  Turnpike 

1.  Stoddard    v,    Onondaga    Annual  Co.,  80  Ind.  452. 

Conference,  12  Barb,  (N.  Y.)  573.  "That  the  plaintiff  is  a  lodge  of  the 

2.  Selma,  etc.,  R.  Co.  v,  Tipton,  5  Independent  Order  of  Odd  Fellows, 
Ala.  787;  South  Yuba  Water,  etc.,  Co.  duly  chartered  and  organized  as  such 
V.  Rosa,  80  Cal.  333;  Cheraw,  etc.,  R.  lodge  according  to  the  rules  and  by- 
Co.  v.  White,  14  S.  Car.  53;  Cheraw,  laws  of  the  order  by  the  Grand  Lodge  of 
etc.,  R.  Co.  f .  Garland,  14  S.  Car.  63.  Odd  Fellows  of  thV  state  of  Wisconsin* 

Contra^  dictum  in  St.  Paul  Division  January  19, 1851."   Chickerming  Lodge 

No.  I  V.  Brown, 9  Minn.  157.  No.  55  v,  McDonald,  16  Wis.  113. 

S.  '*  The  defendant  is  a  corporation  **  That  the  defendant  was  and  still  is 

or  company  established  and  doing  busi-  a  corporation  created  by  authority  of 

ness  under  and  by  virtue  of  the  laws  of  the  state  of  Iowa,  in  Mahaska  County, 

the  state  of  Illinois."     Broome  v,  Ga-  Iowa,  under  the  name  and  style  of  the 

lena,  etc.,  Packet  Co.,  9  Minn.  239.  city  of  Oskaloosa."  Stier  v.  C5skaloosa, 

'*  That  the  said  defendant  is  a  corpo-  41  Iowa  353. 

ration  constituted  and  organized  under  **  Tliat  said  company  was  organized 

the  laws  of  the  state  of  Minnesota."  April  10,  1866,  by  articles  of  association 

Dodge  r.  Minnesota  Plastic  Slate  Roof-  filed  and  recorded  in  the  Jefferson  Coun- 

ing  Co.,  14  Minn.  40.  ty  recorder's  office  on  said  day,  a  copy 

"'  That  plaintiff  is  a  corporate  body  of  which  articles  of  association  is  filed 

duly  incorporated  by  the  laws  of  Mas-  herewith  as  part  hereof;  and  said  com- 

sachusetts"  (at  least  after  judgment  by  pany  carried  on  said  business  at  said 

default).     Eslava  v.  Ames   Plow  Co.,  Madison."    Traber  v.  Bright,  32  Ind. 

47  Ala.  384.  69. 

<*That  the  plaintiff  is  a  joint  stock  **That   defendant  is   a  corporation 

copartnership  association,  limited,  duly  duly  organized  and  doing  business  as 

organized  under  and  by  virtue  of  the  such  in  the  state  of  Nevada."     Little 

laws  of  the  state  of  Pennsylvania,  with  v.   Virginia,   etc..  Water  Co.,  9  Nev. 

the  power  to  sue  and  be  sued  in  its  cor-  317.     But  see  Brock  v.  North  Western 

porate  name  as  a  corporation."    Gorton  Fuel  Co.,  130  U.  S.  341. 

Steamer  Co.  v,  Spofford,  5  Civ.  Pro.  **That  plaintiff  is  a  body  duly  and 

Rep.  (N.  Y.  City  Ct.)  116.  legally  incorporated  by  and  under  the 

*'That  the   plaintiff   is,  and   at  the  laws  of  the  state  of  Texas"  (under  a 

times  hereinafter  stated  was,  a  banking  statute  which  provides  that  in  plead- 

association  created  by  and  organized  ing  the  charter  or  act  of  incorporation 

under  the  laws  of  the  state  of  New  it  will  be  sufficient  to  allege  that  such 

York,  with  its  banking  house  located,  corporation  was  *'duly  incorporated"), 

and  principally  transacting  business,  at  Texas,  etc.,  R.  Co.  v.  Virginia  Ranch 

thecity  of  New  York."  Columbia  Bank  Land,   etc.,   Co.  (Ter.   1887),  7  S.  W. 

V,  Jackson  (City  Ct.),  4  N.  Y.   Supp.  Rep.  341. 

433.  4.  Loup  V.  California   Southern  R. 

**That  the  plaintiff  was  and  still  is  a  Co.,  63  Cal.  99;  People  x\  Central  Pac. 

body  corporate  and  politic,  created  un-  R.  Co.,  83  Cal.  393. 
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jurisdictions,  it  haa  been  held  sufficient  to  state  corporate  exist- 
ence in  one  count  only.^ 

c.  Denial  OF  Corporate  Existence— (i)  The  General  Issue 
— kx  Oomiiuni  Law. — As  to  whether  or  not   the  general  issue  will 

operate  as  a  denial  of  corporate  existence,  so  as  to  make  it  nec- 
essary for  the  plaintiff  to  prove  corporate  existence,  the  authorities 

are  conflicting,  the  decisions  in  the  same  state,  even,  not  being 
harmonious.  A  large  number  of  decisions  hold  that  if  the  general 
issue  is  pleaded,  it  is  necessary  for  the  plaintiff  to  show  corporate 
existence.* 

X,  West    V.    Eureka    Imp.   Co.,    40  pike  Co.  v.  M'Carson,  i  Dey.  &  B.  (N. 

Minn.  394;  Auli  SaT.  Bank  v.  Lexing*  Car.)  309. 

ton,  74  Mo.  104.  Oikr^.^-Lewis  v.  Kentuckj  Bank,  1% 

S.  Alabama, '^L.ncBB  v,   Georgia  Ohio  132. 

Bank,  a  Stew.  (Ala.)  I A7.  Tennessee. — Jamaica  Bank  tf.Jeffer- 

^rAajwuj.— Odd  Fellows  Bldg.  At-  son,  93  Tenn.  537. 

IOC.  V,  Hogan,  38  Ark.  364.  Testas^^^HoWoway  v,  Memphis,  etc^ 

lUinois, — Hargrave  v.  State  Bank,  i  R.  Co.,  33  Tex.  465. 

in.  133;  Jones  V,  State  Bank,  i  111.  134..  Virginia,r*^Ket%  v,  Conococheague 

/«</iVi}va.-- Richardson  v,  St.  Josepn  Bank,  5   Rand.   (Va.)  336;  Tajlor  v. 

Iron  Co.,  5  Blackf.  (Ind.)  146.  Alexandria  Bank,  5  Leigh  (Va.)  471; 

Marylamd.-^Agnew    v,   Gettysburg  Jackson  v.    Marietta    Bank,  9    Leigh 

Bank,  2  Har.  &  G.  (Md.)  478.  (Va.)  240;  Legrand  v.  Hampden  Sid- 

Massackuse/ts. -^MoBlerv.Fottery  121  nej  College,  5  Munf.  (Va.)  334;  Grays 

Mass.  89;  Hebron  Church  v.  Smith,  v,  Lynchburg,  etc.,  Turnpike  Co.,  4 

131  Mass. 90,  note.  Rand.  (Va.)  578. 

JI/fV>kiVai»«— Farmers,    etc..  Bank  v.  West  Virg-in t a. —'H Art  v,  Baltimore, 

Troy  City  Bank,  t  Dougl.  (Mich.)  457;  etc.,-  R.  Co..  6  W.  Va.  336. 

Owen   V.   Farmers*     Bank,  3    Dougl.  Wisconsin. — Mc Knight   v.   Mineral 

(Mich.)    134;     Smith     V.    Adrian,    i  Point,  Burn.  (Wis.)  197. 

Mich.  495.  England, — Henrlques  v,  Dutch  West 

J^ir#iMfy/f .— Carmichael  v.  School  India  Co.,  3  Ld.  Raym.  1535 ;  Norris 

Land  Trustees,  3  How.  (Miss.)  84.  v.  Staps,  Hob.  311;    Peters  v.  Mills, 

New  Hampshire f^Soci^tyy  etc.,  v.  cited  in  Buller's  N.  P.  107. 

Young,  3  N.  H.  310.  The  Gaae  of  Henriques  t.  Ihiteb  West 

New  Jersey, — Bennington  Iron  Co.  I&dla  Co.,  3    Ld.   Raym.   1535,  is   the 

V.  Rutherford,  18  N.  J.  L.  105.  case  most  usually  cited  as  the  leading 

New     2^(t)r>ft.**Wood     v,   Jefferson  one  establishing  the  doctrine  that  the 

County   Bank,  9  Cow.  (N.  V.)  194;  plaintiff  must  prove  its  corporate  exist- 

Vernon  Soc.  -o.  Hills,  6  Cow.  (N.  Y.)  ence   when  the  defendant  pleads  the 

33;  Welland  Canal  Co.  v,  Hathaway,  8  general  issue.    But  it  has  been  denied 

Wend.  (N.  Y.)  480;  Waterrille  Bank  that  this  case  does  so  decide:    *'The 

V.  Beltser,  13  How.  Pr.  (N.  Y.  Supreme  authorities  referred  to  by  the  plaintiff 

Ct)   370;  Marine,  etc.,  Ins.  Bank    v,  rest  for  support  principally  on  the  case 

Jauncey,  i  Barb.  (N.  Y.)  487;  Jackson  of  Henriques  v.  Dutch  West  India  Co., 

V.  Plumbe,  8  Johns.  (N.  Y.)  378;  U.  S.  3   Ld.   Raym.   1535,  but  an  examina- 

Bank  v.  Stearns,  15  Wend.  (N.Y.)  314;  tion  of  that  case  will  show  that  the 

Bill  9.    Fourth  Great  Western  Turn«  point  was  not  decided.    It  was  a  writ  of 

pike  Co.,  14  Johns.  (N.  Y.)  416;  Utica  error  from  the  Common  Pleas.    Two 

Bank  v.  Smalley,  3  Cow.  (N.  Y.)  770;  errors  were  relied  on — ^that  there  was 

Dutchess  Cotton  Manufactory  v.  Davis,  no  sufficient  warrant  of   attorney  to 

14  Johna.   (N.  Y.)  34c;    Proprietors,  execute  a  bail  bond,  upon  which  judg- 

etc,  V.   Horton,   6  Hill  (N.  Y.)  502;  ment  had  been  entered,  in  the  Common 

Autmrn  Bank  v.  Weed,  19  Johns.  (N.  Pleas;  and  that  costs  were  improperly 

Y.)  303;  Williams  v,  Michigan  Bank,  rendered.    The  court  reversed  the  Judg- 

7  Wend.  (N.  Y.)  539;  Utica  Ins.  Co.  v.  ment  as  to  the  costs,  and  affirmed  it  as 

Tiiman,  i  Wend.  (N.  Y.)  555.  to  the  residue.    From  this  judgment  a 

North  C0r<»/fiMi^~Buncombe  Turn-  writ  of  error  was  prosecuted  to  the 
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But  the  weight  of  authority  is  to  the  effect  that  the  general 
issue  pleaded  operates  as  an  admission  of  the  plaintiff's  corporate 
existence,  and  relieves  a  plaintiff  company  of  the  necessity  of 
proving  its  existence  as  a  corporation.^ 

House  of  Lords,  where,  in  addition  to  their  corporate  existence,  they  must 

the  errors  assigned  in  the  King's  Bench,  prove  it.    Newbury  port  First  Univer- 

it  was  insisted  that  no  recognizance  in  salist  Soc.  v.  Currier,  3  Met.  (Mass.) 

England  could  be  given  to  the  Dutch  417. 

West  India  Conipany ;  for,  that  the  law  1.  Alabama, — Prince  v.  Commercial 

of  England  would  not  take  notice  of  Bank,  i  Ala.  241. 

any  foreign  corporation;  nor  could  they  Arkansas. — Washington   v,   Finley, 

maintain  an  action  at  common  law  in  10  Ark.  423 ;  McKiel  v.  Real  Estate 

their  corporate  name,  but  must  sue,  if  Bank,  4  Ark.  592 ;  Mississippi,  etc.,  R. 

at  all,  in  the  name  of  the  persons  com-  Co.  v.  Cross,  20  Ark.  444. 

prising  the  company.  To  this  it  was  an-  Connecticut, —  People's   Sav.   Bank, 

swered,  bj  counsel,  that  the  plaintiffs  etc.,  Assoc,  v,  Collins,  27  Conn.  142; 

were  estopped  by   their   recognizance  Brown  v.  Illius,  27  Conn.  84 ;  Litch- 

to  say  there  was  no  such  company;  and  field  Bank  v.  Church,  29  Conn.   137; 

where  an  action  is  brought  by  a  cor-  New  Haven  Steam -Boat,  etc.,  Co.  v, 

poration,  they  need  not  show  how  they  Vanderbilt,    16    Conn.    427 ;     Pheniz 

were  incorporated.    But  upon  the  gen-  Bank  v.  Curtis,  14  Conn.  437. 

eral  issue  pleaded  by  the  defendants,  Illinois, —  Mclntire  v,  Preston,   10 

the  plaintiffs  must  prove  they  are  a  cor-  111.  48 ;   Bailey  v.  Valley  Nat.  Bank, 

poration.    In  a  note  to  the  case,  the  127  111.  332,  21  111.  App.  642 ;  Gay  v. 

reporter  says:    *And   upon  the  trial,  Keys,  30  111.  413. 

Lord  Chancellor  King  told  me  he  made  /v^ia«a.— Dunning  v.  New  Albany, 
the  plaintiffs  give  in  evidence  the  prop-  etc.,  R.  Co.,  2  Ind.  ^37 ;  Railsback  v, 
er  instruments  whereby,  by  the  law  of  Liberty,  etc..  Turnpike  Co.,  2  Ind.  656. 
Holland,  they  were  effectually  created  Kentucky. — Taylor  v.  State  Bank,  7 
a  corporation  there.'  The  judgment  of  T.  B.  Mon.  (Ky.)  584. 
the  King's  Bench  was  affirmed.  It  is  Maine. — Penobscot  Boom  Corp.  v. 
very  certain  that  the  point  under  dis-  Lamson,  16  Me.  224;  Rockland,  etc., 
cussion  did  not  and  could  not  arise  in  Steamboat  Co.  v.  Sewall,  78  Me.  167 ; 
judgment,  either  in  the  King's  Bench  Savage  Mfg.  Co.  v,  Armstrong,  17 
or  House  of  Lords.  And  this  case  is  Me. ^4;  Putnam  Free  School  xk  Fisher, 
no  authority  in  support  of  the  position  30  Nfe.  523;  Freeman  v.  Machias  Wa- 
that  the  plaintiffs,  under  the  general  ter  Power,  etc.,  Co.,  38  Me.  343;  Old- 
issue,  must  prove  their  corporate  char-  town,  etc.,  R.  Co.  v.  Veazie,  19  Me. 
acter,  unless  it  can  be  considered  that  571 ;  Penobscot,  etc.,  R.  Co.  v.  Dunn, 
the  statements  of  counsel,  arguendo^  39  Me.  587;  Ticonic  Nat.  Bank  v.  Bag- 
or  the  loose  note  of  the  reporter,  as  to  ley,68  Me.  249;  Orono  v.  Wedgewood, 
what  Lord  King  told  him  took  place  on  44  Me.  49;  Roxbury  v.  Huston,  37 
the  trial  in  the  Common  Pleas,  can  be  Me.  42. 

so  considered.*'    Per    Ormond,  J.,   in  Maryland.  —  Metropolis     Bank    v. 

Prince   v.  Commercial  Bank,    i   Ala.  Orme,  3  Gill  (Md.)  443 ;   Whittington 

243.  V,  Farmers  Bank,  5  Har.  &  J.  (Md.)  489. 

Uassaclraaetts. — Under  the  Gen.  Stat,  Massackuseits.  —  Monumoi     Great 

c.  129,  if  the  declaration  describes  the  Beach  v.  Rogers,  i  Mass.  159. 

plaintiff  as  a  corporation,  by  reference  Michigan,  —  Lake    Superior   Bldg. 

to  the  writ  in  which  the  plaintiff  is  so  Co.  v.  Thompson,  32  Mich.  293;  Smith 

described,  and  the  answer  denies  each  v.  Adrian,  i  Mich.  495 ;  Wilson  Sewing 

and  every  allegation  in  the  plaintiff's  Mach.  Co.  v.  Spears,  50  Mich.  534. 

declaration,  the  plaintiff's  incorporation  Mississippi. — Reed  v.  Benton,  etc., 

is  put  in  issue.    Mosler  v.  Potter,  121  R.  etc.,  Co.,  4  How.  (Miss.)  257. 

Mass.  89;  Hebron  Church  v.  Smith,  I2X  New  Hampskire. — Concord  v.  Mc- 

Mass.  90,  note.  In  tire,  6  N.  H.  527 ;  School  Dist.  No. 

Where  plaintiffs  sue  as  a  corporation,  i  v.  Blaisdell,  6  N.  H.  197. 

and  the  defendant,  on  pleading  the  gen-  New  Jersey.  —  Star  Brick   Co.  v, 

eral  issue,  gives  notice,  conformably  Ridsdale,  36  N.  J.  L.  229. 

|o  the  rule  of  court,  that  be  will  deny  New  Menico.  —  Butterfield's  Over- 
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GorparKto  Eadstenoe  of  the  Defendant — So,  also,  the  general  issue  admits 
the  corporate  existence  of  the  defendant ;  the  defendant  does  not 
put  its  own  corporate  existence  in  issue  by  pleading  the  general 
issue.* 

Under  the  Code. — Most  of  the  decisions  under  the  code  hold  that 
a  general  denial  does  not  put  in  issue  corporate  existence  ;^  and 

land  Dispatch  Co.  v,  Wedeles,  i  N.  issue,  from  a  defendant  sued  in  a  cor- 

Mex.  528.  porate  name,  is,  in  effect,  under  H.  S., 

Pennsylvania,  —  Rheem  v.   Nauga-  §  8142,  an  admission  that  it  issued  in 

tuck  Wheel  Co.,  53  Pa.  St.  358.  the  right  name.    Lake  Superior  Bldg. 

reruMMi/.— Boston  INrpe,  etc.,  Found-  Co.  v,  Thompson,  32  Mich.  293. 

3r  V.  Spooner,  5  Vt.  93;  Lord  v.  2.  California.  —  California  Steam 
igelow,  8  Vt.  445.  Nav.  Co.  v.  Wright,  6  Cal.  258. 
Virginia,  —  Gillett  v.  American  Indiana. — Hubbard  v.  Chappel,  14 
Store,  etc.,  Co.,  29Gratt.  (Va.)  565.  Ind.  601;  Indianapolis  Furnace,  etc.. 
United  States^ — PuUman  v,  Upton,  Co.  v.  Herkimer,  46  Ind.  142;  Cicero 
96  U.  S.  328;  Society,  etc.  v.  Pawlet,  Hygiene  Draining  Co.  v,  Craighead, 
4  Pet.  (U.  S.)  500;  Conard  v.  Atlantic  28  Ind.  274;  Bartholomew  County  v. 
Ids.  Co.,  x  Pet.  (U.  S.)  450;  Union  Bright,  18  Ind. 93;  Harrison  t^.  Martins- 
Cement  Co.  V,  Noble,  15  Fed.  Rep.  503.  ville,  etc.,  R.  Co.,  16  Ind.  505;  Wiles  v. 

1.  Independent  Order  of'Mut.   Aid  Philippi  Church,  63  Ind.  206 ;  Price  v. 

V.  Paine,  122  111.  625.  Grand  Rapids,  etc.,  R.  Co.,  18  Ind.  137; 

In   an  action  of  assumpsit  upon   a  Carpenter  v.  Mercantile  Bank,  17  Ind. 

certificate    of  membership,    against  a  253;  Jones  v.  Cincinnati  Type  Foundry 

mutual  aid  association,  by  the  benefici-  Co.,  14  Ind.  89;  Hardy  v.  Merriweather, 

ary  of  the  deceased  member,  to  recover  14  Ind.  203;   Adams    Express    Co.  v. 

the  sum  agreed  to  be  paid  on  his  death,  Hill,  43  Ind.  157;  Guaga  Iron  Co.  v, 

the  defendant  pleaded  the  general  issue  Dawson,  4  Blackf.  (Ind.)  202. 

and  non  est  factum.    On  the  trial  the  Minnesota. — Rock  Island  First  Nat. 

defendant  offered  to  prove  that  the  lodge  Bank  v.  Loyhed,  28  Minn.  396. 

of  which  the  deceased  was  a  member  Missouri. — Farmers',  etc.,  Bank    v. 

had  not  been  properly  organized,  al-  Williamson,  61  Mo.  259. 

though  it  was  acting  as  a  body,  under  Nebraska, — National  L.  Ins.  Co.  v, 

its  charter,  with  the  knowledge  and  Robinson,  8  Neb.  452 ;  Zunkle  v.  Cun- 

sanction  of  the  defendant  association;  ningham,   10  Neb.   162;   Dietrichs  v. 

the  court  held  that  the  proposed  evi-  Lincoln,  etc.,  R.  Co.,  13  Neb.  43;  Her- 

dence  was  not  pertinent  to  the  issues,  ron  v.  Cole,  25   Neb.  692;    Swift  v, 

nnder  the  pleas.    Independent  Order  of  Crawford,  34  Neb.  450. 

Mut.  Aid  V.  Paine,  122  111.  625.  Netv     Tork,  —  Genesee     Bank    v, 

▼•&«•. — In  actions  against  a  corpora-  Patchin  Bank,  13  N.  Y.  309;  Water- 

tion,  the  plea  of  the  general  issue  ad-  yille  Bank  v,  Beltser,  13  How.  Pr.  (N. 

mits  its  capability  of  being  sued  where  Y.  Supreme  Ct.)  270;  Havana  Bank  v. 

the  action  was  commenc^.    Freeman  Wickham,  7  Abb.  Pr.  (N.  Y.  Supreme 

V,  Machias  Water  Power,  etc.,  Co.,  38  Ct.)   134;  Concordia  Sav.,  etc.,  Assoc. 

Me.  343.  V.  Read,  93  N.  Y.  474. 

Witiifthntirtta. — In  an  action  against  Ohio. — Elektron   Mfg.  Co.  v.  Jones 

the  "  Adams  Express  Company/'  the  Bros.  Electric  Co.,  8  Ohio  Cir.  Ct.  Rep. 

declaration  alleged  that  the  defendants  311. 

were    **&  company  having  a  place  of  South  Carolina. — Palmetto  Lumber 

business  **    in   Massachusetts,  and  the  Co.  v,  Risley,  25  S.  Car.  309 ;  Liberian 

answer  denied  each  and  every  allega-  Exodus  Joint- Stock  Steamship  Co.  v, 

tioo  of  the  plaintiff.    It  was  held  that,  Rodgers,  21   S.   Car.  27;  Commercial 

whether  or  not  the  declaration  suffi-  Ins.,  etc.,  Co.  v.  Turner,  8  S.  Car.  107. 

dently  alleged     that   the    defendants  Washington. — Under  Code  of  Pro., 

were  a  corporation,  the  plaintiff  was  §  194,  which    requires  the   answer  to 

bound  to  prove  it  as  a  fact  if  the  defend-  contain    a  general  or    specific   denial 

ants  denied  it  at  the  trial.    Gott  v.  Ad-  of  each  material  allegation  of  the  com- 

ams  Express  Co,^  100  Mass.  320.  plaint    controverted    by    defendant,  a 

*"**yiP>ll — ^T>>e  plea  of  the  general  general  denial  is  sufficient  to  require 

75  Volume  y. 


PlMdiigf.  CORPORA  TIONS.  Corpmte  XxIfUm. 

that  a  defendant  sued  as  a  corporation  cannot  raise  the  question 
of  its  corporate  existence  by  means  of  a  general  denial.^ 

(2)  Special  Pleas— (%)  O^neraUy. — As  the  complement  of  the  rule 
deducible  from  the  majority  of  the  cases  as  stated  in  the  fore- 
going section,  it  may  be  laid  down  that  corporate  existence  can 
only  be  put  in  issue  by  a  special  plea  in  abatement  or  in  bar,*  and 

plaintiff  to  prove  its  corporate  char-  282;   Litchfield    Bank    v.  Church,   29 

acter.    Denver    v.    Spokane    Palls,  7  Conn.  137;  People's  Sav.  Bank,  etc.. 

Wash.  236.  Assoc,  v.  Collins,  27  Conn.  142 ;  Brown 

WiscoHs in, -^V/iWiaLms    Mower,  etc.,  v,  lUius,  27  Conn.  04. 

Co.  V,  Smith,  33  Wis.  530.  Florida.  —  Arnau  v,  Plorlda   Pirst 

United    Siafes.—lmiperiBl    Refining  Nat.  Bank  (Fla.  1895),  18  So.  Rep.  786. 

Co.  v.  Wjman,  38  Fed.  Rep.  574.  Illinois.  —  Mclntlre   v.   Preston,   10 

Contra. — It  has  been  held  by  a  few  111.  48;  Spangler  v,  Indiana,  etc.,  R. 

decisions  that  a  plea  in  a  general  denial  Co.,  21  111.  2^\  Bailey  v.  Valley  Nat. 

does  not  admit  the  corporate  existence  Bank,  127  111.  322. 

of  plaintiff  where  that  Is  a  necessary  Indiana, —  Heaston    v.   Cincinnati, 

allegation    of    the    complaint,    Girls'  etc.,  R.  Co.,  16  Ind.  275;  Jonesv.  Cln- 

Industrial  Home  v.  Fritchey,  10  Mo.  cinnatiType  Foundry  Co.,  14  Ind.  89 ; 

App.  344;  Chance  v,  Indianapolis,  etc.,  Guaga  Iron  Co.  v.  Dawson,  4  Blackf. 

Gravel   Road   Co.,  J2  Ind.  472;  Den-  (Ind.)  202;  Dunning  v.  New  Albany, 

ver  v.  Spokane   Falls,  7   Wash.   230;  etc.,  R.  Co.,  2  Ind.  437;  Railsback  v. 


the  rule  seems  to  be  that  under  a  gen-     v.  Hill,  43  Ind.  157;   Foster's   Branch 


eral  denial  a  foreign  corporation  must  Ditching  Co.  v.    Makepeace,  45  Ind. 

prove  corporate  existence  and  that  a  226;  Bartholomew   County   v.  Bright, 

domestic  corporation  need  not.     Hum-  18  Ind.  93.  - 

mel  V.  Central  City  First  Nat.  Bank,  Kentucky.  —  Taylor  v.  State  Bank, 

2  Colo.  App.  582.  7  T.  B.  Mon.  (Ky.)  584. 

1.  Garneau    v.    Port  Blakely    Mill  Maine.  —  Putnam'    rree    School  v, 

Co.,  8  Wash.  468;     Rembert  v.  South  Fisher,  30  Me.  523;  Savage  Mfg.  Co.  v, 

Carolina  R.  Co.,  31  S.  Car.  309;  Black-  Armstrong,  17  Me.   34;  Trustees,  etc.. 


shire  v.  Iowa  Homestead  Co.,  39  Iowa    v.  Kendrick,  12     Me.  381;   Penobscot 

),  V.  Hill,  43 
Ind.    157.    Where  the   complaint  al-    Freeman  v'.  Machias  Water,  etc.,  Co., 


624;     Adams  Express  Co.  v.  Hill,  43    Boom  Corp.  v.   Lamson,  16  Me.  224; 


leges  that  the  defendant  is  a  corpora-    38  Me.  343 ;  Penobscot,  etc.,  R.  Co.  zk 


tion,  and  the  answer  denies  each  and     Dunn,  39  Me.  587 ;  Oldtown,  etc.,  R. 

>.  V.   Vc      " 

rood ,  44  w 
portion   thereof,  not    thereinafter  ex-         Maryland. — Whittington  v.  Farm- 


every  allegation  in  said  complaint  con-     Co.  v,  Vea2ie,  30  Me.  571 ;  Orono  t». 
tained,  and  each  and  every  part  and     Wedgewood,  44  Me.  49. 


pressly  admitted,  qualified,  or  denied,  ers' Bank,  5  Har.  &  J.  (Md.)  489. 
and  then  goes  on  to  allege  acts  done  by  Massachusetts.  —  Sutton  Parish  v. 
defendant,  without  showing  that  they  Cole,  3  Pick.  (Mass.)  245  ;  Monumoi 
were  done  in  any  other  capacity  than  Great  Beach  v.  Rogers,  i  Mass.  159 ; 
that  alleged  of  defendant  In  the  com-  Kennebeck  Purchase  v.  Call,  1  Mass. 
plaint,  the  allegation  of  corporation,  in  484;  Gilbert  v.  Nantucket  Bank,  5 
the  complaint,  stands  admitted.  St.  Mass.  97;  Plymouth  Christian  Soc.  v. 
Anthony  Falls  Water  Power  Co.  v.  Macomber,  3  Met.  (Mass.)  235;  Green- 
King  Wrought- Iron  Bridge  Co.,  23  wood  v.  Lake  Shore  R.  Co.,  10  Gray 
Minn.  187.  (Mass.)  373. 

2.  Alabama, — Prince  v.  Commercial  Michigan, — Smith  t^.  Adrian,  1  Mich. 

Bank,  i  Ala.  241 ;  Montgomery  R.  Co.  495 ;    Grand    Rapids,  etc.,    R.  Co.  v. 

v.  Hurst,  9  Ala.  513;  Johnson  v.  Han-  Sduthwick,  30  Mich.   444;  Garton  v, 

over  Nat,  Bank,  88  Ala.  271.  Union  City  Nat.  Bank,  34  Mich.  279. 

Connecticut. — Phenix   Bank  v.  Cur-  Mississippi, — Reed   v.  Benton,  etc., 

tis,  14  Conn.  437;   West  Wlnsted   Sav.  R.,  etc.,  Co.,  4  How.  (Miss.)  257. 

I^ank,  etc.,  Assoc,  v.  Ford,  37  Conn.  Missouri. — Bulkley  v.  Big   Muddy 
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in  at  least  one  state  the  plea  must  be  verified.^     Either  of  these 

ideas  is  sufficient.^     Biit  it  has  been  held  that  a  technical  plea 
in  abatement  is  the  best  method  of  denying  corporate  existence.^ 

Qj  Pleading  Over  to  the  Merits,  the  existence  of  a  corporation  plain- 
tiff is  admitted.^ 

Iron  Co^  77   Mo.  105 ;  Young  Men*8  In  an  action  against  a  religious  socie- 

Christian  Assoc,  v.  Dubach,82  Mo.  475.  tj  who  have  acted  for  many  jrears  as  a 

Nebraska. — National  L.  Ins.  Co.  v.  corporation,  the  plaintiff  is  not  bound 

Robinson,  8  Neb.  452.  to  prove  a  formal  acceptance  bj  the 

New  Hampshire. — School  Dist.  No.  defendants  of  their  act  of  incorpora- 
1  V.  Blaisdell,  6  N.  H.  197 ;  Concord  v.  tion,  and  a  legal  organization  under  it, 
Mclntire,  6  N.  H.  527;  School  Dist.  if  not  denied  in  the  answer.  Whit- 
No.  I  V.  Bragdon,  23  N.  H.  507.  more  v.  Fourth  Congregational  Soc, 

Nev;  Jersey. — Bennington  Iron  Co.  2  Gray  (Mass.)  306. 

V,  Rutherford,  18  N.  J.  L.  105.  In    an    action    against    a    religious 

New    Mexico. —  Butterfield*s    Over-  society,   described   in   the  writ  as  **a 

land    Dispatch   Co.  v.  Wedeles,  i  N.  body  corporate  for  certain  purposes,'* 

Mez.  ^28.  if  the  defendants  would  deny  their  ex- 

Nevf  ITork, — Dry  Dock,  etc.,  R.  Co.  istence,  or  organization  as  a  corpora- 
V.  North,  etc.,  River  R.  Co.,  3  Misc.  tion,  thej'  must  give  notice  in  a  specifica- 
Rep.  (N.  Y.  C.  PI.)  61 ;  LaFaj'ette  Ins.  tion  of  defense  of  their  intention  to  do 
Co.  V.  Rogers,  30  Barb.  (N.  Y.)  491;  so.  Townsend  r.  First  Freewill  Bap- 
Kennedy  f*  Cotton,  28  Barb.  (N.  Y.)  tist  Church,  6  Cush.  (Mass.)  279. 
59;  Kingston  Carriage  Co.  v.  Hutton  1.  Rosenberg  v.  Claflin  Co.,  95  Ala. 
(Ulster  County  Ct.),  34  N.  Y.  Supp.  249,  decided  under  a  statute  which  pro- 
1101.  vides  that  plaintiff  cannot   be  required 

Ohio. — Methodist  Episcopal  Chiirch  to  prove  its  corporate  existence  unless 

V,  Wood,  5  Ohio  283.  the  same  is  denied  by  a  plea  verified  by 

Pennsylvania, —  Campbell    v.  Gal-  affidavit.     (Acts     of     Alabama,    1888, 

breath,   5   Watts   (Pa.)   428;    Tritz   v.  1889,  p.  57.)     As  to  verification  of  an - 

Montgomery  County,  17  Pa.   St.  130;  swer  denying  corporate  existence,  see 

Zion  Church  v,  St.  Peter's  Church,  5  infra^  (3)  Answers, 

W.  &  S.  (Pa.)  215.  S.  See  cases  cited  in  preceding  note. 

Vermont. — Boston  Type,eic.,  Found-  8.  Woodson  v,  Gallipolis  Bank,  4  B. 

ty  V.  Spooner,  5  Vt.  93;  Manchester  Mon.   (Ky.)  203;   Tones  v.  Tennessee 

Bank  v,  Allen,  11  Vt.  306.  Bank,  8  B.  Mon.  (Ky.)  123. 

Wisconsin. --Goodrich  v.  Compound  Where  a  party  who  is  sued  as  a  cor- 

School  Dist.  No.  5,  2  Wis.  102.  poration   seeks   to    raise   the  question 

United  States. — Conard  v,  Atlantic  whether   defendant  is    a    corporation 

Ins.  Co.,  I    Pet.  (U.  S.)  450;  Society,  upon  or  dehors  the  record,  the  ques- 

etc,  r.    Pawlet,  4  Pet.    (U.   S.)   501;  tion  is  one  to  be  presented  by  plea  in 

Dental  Vulcanite  Co.  v,  Wetherbee,  2  abatement  and  not  by  motion.    Ameri- 

Cliff.  (U.  S.)  555;  Kenton  Furnace  R.,  can   Express  Co.   v.   Haggard,  37  111. 

etc.,  Co.  V.  McAlpin,  5  Fed.  Rep.  737.  465. 

Triable  In  a  Ckrart  of  Law. — An  alle-  4.  Commercial  Bank  v.  King,  47 
gation,  that  a  corporation  was  not  Iowa  64 ;  School  Dist.  No.  x  v.  Brag- 
properly  organized  and  has  no  exist-  don,  23  N.  H.  507;  Worrell  v.  First 
ence,  is  a  question  that  can  be  tried  in  Presbyterian  Church,  23  N.  }.  £q.  96; 
a  court  of  law.  Thompson  v.  Guion,  French  v,  Donohue,  29  Minn.  11 1; 
5  Jones  Eq.  (N.  Car.)  113.  Savage  Mfg.  Co.  v.  Armstrong,  17  Me. 

Proof  of  Defendant's  Incorporatioii. —  34;  Lehigh  Bridge  Co.  v,  Lehigh 
The  rule  applies  to  the  necessity  to  Coal,  etc.,  Co.,  4  Rawle  (Pa.)  9;  Zion 
prove  the  defendant  a  corporation ;  in  Church  v.  St.  Peter's  Church,  5  W.  & 
an  action  against  a  corporation  it  is  S.  (Pa.)  215;  Fritz  v,  Montgomery 
unnecessary  to  prove  the  existence  of  County,  17  Pa.  St.  130;  Clark  v.  Turn- 
the  corporation,  unless  defendants  al-  pike  Co.,  13  Leg.  Int.  (Pa.)  156; 
lege  in  their  answer  that  they  are  not  Rheem  v.  Naugatuck  Wheel  Co.,  33 
a  corporation.  Stone  v.  Western  Pa.  St.  358;  Adams  Express  Co.  f. 
Transp.  Co.,  38  N.  Y.  240;  Hunne-  King,  3  111.  App.  316;  Clarke  v.  Miss- 
man  V,  Fire  Dist.  No.  i,  37  Vt.  40.  issippi  Bank,  10  Ark.  516;  Washington 
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(b)  Vid  Tiel  GorimnttioB — ^Plaadad  of  PUintilL — The  effect  of  a  plea  of 
nul  tiel  corporation  is  to  cast  on  the  plaintiff  the  burden  of  proving 
its  corporate  existence.^ 

V,  Finlej,  lo  Ark.  433;  Hull  v.  Ala-  R.  Co.,  43  111.  494 ;  Wood  v.  Kingston 
bama  Gold  L.  Ins.  Co.,  79  Ga.  93;  Jones  Coal  Co.,  48  111.  356 ;  Mitchell t^.  Deeds, 
V.  Cincinnati  Type  Foundry  Co.,  14  49  III.  416;  Alderman  t>.  School  Direct- 
Ind.  89;  Reed  v,  Benton,  etc.,  R.  etc.,  ors,etc.,9i  111.  179;  Brown  v.  Scottish- 
Co.,  4  How.  (Miss.)  257;  British  Ameri-  American  Mor^^.  Co.,  no  111.  235; 
can  Land  Co.  t^  Ames,  6  Met.  (Mass.)  Hudson  v.  Green  Hill  Seminary  Corp., 
391 ;  West  Winsted  Sav.  Bank,  etc.,  113  111.  618 ;  Ramsey  v.  Peoria  Marine, 
Assoc.  V.Ford,  27  Conn.  282;  Lillard  etc.,  Ins.  Co.,  55  111.  311;  Cross  v. 
V.  Porter,  a  Head  (Tenn.)  177 ;  Nova  Pinckney  ville  Mill  Co.,  17  III.  54;  Gris- 
Scotia  Bank  v.  Morrow,  15  New  Bruns.  wold  v.  Peoria  University,  26  111.  41 ; 
460.  Baker  v.  Backus,  32  111.  79;  Willard  v, 

InooiiBiBteney. — An  objection  that  a  Methodist   Episcopal  Church,  66   111. 

corporation    organized   for  charitable  55 ;   Stone  v.  Great  Western  Oil  Co., 

purposes  cannot  take  pay  for  services  41    111.    85;    Calumet  Paper    Co.    v, 

rendered,  is  untenable,  and  is  also  in-  Knight,   etc.,   Co.,   43   111.  App.    566 ; 

consistent  with  a  denial  of  its   incor-  Bailey  v.   Valley    Nat.   Bank,  127  111. 

poration.    Girls'    Industrial  Home  v,  332. 

Fritchey,  10  Mo.  App.  345.  Indiana, — Indianapolis  Furnace,  etc.. 

Matter  In  AlMttement  and  Bar  in  One  Co.  v.  Herkimer,  46  Ind.  142. 

Answer. — When  an  answer  sets  up  a  Michigan, — Canal  St.  Gravel-Road 

defense  in  bar,  and  also  denies  **that  Co.  v,  Paas,  95  Mich.  373. 

the  plaintiff  is  a  corporation  duly  or-  New  Tork, — McFarlan  v,  Triton  Ins. 

ganized,"  the  denial  will   be  stricken  Co.,  4  Den.  (N.  Y.)  392. 

outasmatter  in  abatement,  and  bar  can-  United  States. — Baltimore,  etc.,  R. 

not  be  in  the  same    answer.     Oregon  Co.  v.  Fifth  Baptist  Church,  108  U.  S. 

Cent.  R.  Co.  v.  Scoggin,  3  Oregon  162.  317,  137  U.  S.  568. 

Exifltenoe  of  Corporation  Defendant. —  Judicial  Knowledge. — But  where  the 

A  defendant  corporation,  by  pleading  corporation    is    created   by    a    statute 

over  to  the  merits,  waives  any  right  it  which  declares  that  the  existence  of  the 

may  have  of  compelling  the  plaintiff  corporation   shall    be  judicially   taken 

to  prove  its  incorporation.    Flynn  v.  notice    of,    such     corporation    is    not 

Neosho,  114  Mo.  567;  Cribb  v.  Way-  bound  to  prove  its  existence,  although 

cross  Lumber  Co.,  82  Ga.  597.  the  plea    of    nul  tiel   corporation    is 

Massaclineetts. — If  the  defendant,  in  pleaded.     Anderson   v.   Kerns  Drain- 

an  action  brought  in  a  police  court,  the  ing  Co.,  14  Ind.  199. 

rules  of  which  do  not  require  an  an-  Dtosolntlon. — In  an  action  by  a  cor- 

swer    in  writing,   is   described  in   the  poration,  upon  a  judgment,  under  the 

writ  as  a  corporation,  the  plaintiff  is  plea  of  »f// /i>/r0r/<?ra/f0jf,  the  defend- 

not  bound  to  prove  the  defendant's  in-  ant  cannot  show  a  dissolution  after  the 

corporation  at  the  trial,  on  appeal,  in  judgment  was  rendered.     Perth  Amboy 

the  Superior  Court,  the  special  demand  Steamboat  Co.  v.  Parker,  2  Phila.  (Pa.) 

for  proof  of  such  fact,  under  Pub.  Stat.,  67. 

c.   167,  §^   87,  89,  having  been   made  When  Irrelevant. — A  plea  of  nul  tiel 

by  the  defendant  for  the  nrst  time  after  corporation  to  a  complaint  which  de- 

the  entry  of  the  appeal  in  that  court,  scribes  the    plaintiffs   as  *'The   Saint 

Cabana  v,  Holyoke  Conclave  No.  20,  Louis  Bagging  and  Rope  Company," 

160  Mass.  1.  without  more,  is  irrelevant,  and  ma>'  be 

1.  Alabama, — Schloss v.  Montgomery  stricken  out.     Ware  v,  St.  Louis  Bag- 
Trade  Co.,  87  Ala.  411 ;  Montgomery  ging,  etc.,  Co.,  ^7  Ala.  667. 
R.  Co.  V,  Hurst,  9  Ala.  513.  Replication. — If  the  plea  of  nul  tiel 

Arkansas,  —  Gaines  v,  Mississippi  corporation  be  answered,  the  replica- 
Bank,  12  Ark.  769;  Mahony  v.  State  tion  must  set  forth  specially  how  the 
Bank,  4  Ark.  620;  Hay  x\  State  Bank,  plaintiffs  are  a  corporation,  if  their  in- 
5  Ark.  251 ;  Murphey  v.  State  Bank,  7  corporating  act  requires  certain  things 
Ark.  57;  State  v,  Washington  Bank,  to  be  done  before  they  can  become  such. 
18  Ark.  554.  Auburn  Bank  v.  Aikin,  18  Johns.  (N. 

Illinois. — Wheadon  v,  Peoria,  etc.,  Y.)  137. 
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WMkflr  in  Bar  or  in  Aliatemont. — ^YitthtT  nul  tiel  corporation  sYiOMld 

be  considered  a  plea  in  bar  or  in  abatement,  does  not  seem  to  be 
well  settled.  Many  decisions  consider  it  a  plea  in  bar,^  but  there 
are  decisions  which  take  the  contrary  view  and  consider  it  a  plea 
in  abatement.*  And  there  are  still  others  holding  that  nul  tiel 
corporation  may  be  pleaded  either  in  abatement  or  in  bar.^ 

Where,  to  a  plea  of  nul  tiel  corpora-  stock  had  been  taken ;  that  directors 
tion^  the  corporation  replies  the  title  of  and  officers  had  been   chosen ;  that  a 
the  act  bj  which  it  became  a  body  cor-  deposition  to  the  effect  that  the  capital 
porate,  as  authorized  by  the  New  York  stock  had  been  paid  in,  had  been  filed 
Rey.  Stat.,  the  title  must  be  stated  with  pursuant  to  the  act;  and  that  the  com- 
entire  accuracy,  and  a  variance  between  pany  had  actually  commenced  business. 
the  statement  and  the   title  in   the  act  It  was  held  that  the  defendant  could 
is  good  cause  of  demurrer,  if  the  act  be  not,  upon  this  issue,  show  that  there 
a  public  one.  Union  Bank  v,  Dewey,  i  was  irregularity  in   the  manner  of  ob- 
Sandf.  (N.  Y.)  509.  taining  subscriptions,    that    the   com- 
AduittiiigPreTloiiiBziatenco.— Where  missioners  had   not  met,  or  that  the 
an  answer  of  nul  tiel  corporation  ad-  subscribers    did    not    pay    down    the 
raits  the  previous  existence  of  a  cor-  amount  required  by  the  act.  McFarlan 
poration,  and  alleges  no  facts  sufficient  v,  Triton  Ins.  Co.,  4  Den.  (N.  Y.)  392. 
to  show  that  it  has  ceased  to  exist,  it  1.  Sunapee  v.  Eastman,  32  N.    H. 
will  be  presumed  that  it  is  still  a  cor-  470 ;  School  Dist.  No.  3  v,  Aldrich,  13 
poration  and  in  the  possession  of  its  N.   H.   139;  Lewiston   v.  Proctor,  27 
corporate  rights.     Darrell  v.  Hilligoss,  111.  414;  Marsh  t^.  Astoria  Lodge  No. 
etc.,  Gravel  Road  Co.,  90  Ind.  264.  And  112,271)1.  421;   Hoereth  v.  Franklin 
if  the  answer  denies  the  existence,  at  Mill  Co.,  30  111.  151 ;  Northumberland 
commencement  of  a  suit,  of  a  corpora-  County  Bank  v.  Ey er,  60  Pa.  St.  436 ; 
tion  which  is  shown  to  have  once  ex-  Carlisle  v.   Blamire,  8  East  487 ;   Doe 
isted,  it  must  particularly  set  forth  the  v.  Miller,  i  B.  &  Aid.  699;  Stafford  v, 
manner  in     which    corporate  powers  Bolton,  i  B.  &  P.  40;  Guage  Iron  Co. 
ceased.    Heaston  v,  Cincinnati,  etc.,  R.  v.  Dawson,  4  Blackf.  (Ind.)  202;  Mel- 
Co.,  16  Ind.  275.  lor  V.  Spateman,  i  Saund.  340;  Prince 
Oonditioii  Precadent. — When    a  cor-  v.  Commercial  Bank,  i  Ala.  343;  Ore- 
poration    is    organized     by    those    to  gonian  R.  Co.  v,  Oregon  R.,  etc.^  Co., 
whom  the   power  of   organization    is  loSawy.  (U.  S.)  464. 
confided,  it  is  unnecessary,  under  the  2.  Heaston   v,   Cincinnati,  etc.,    R. 
issue  of  nul  tiel  corporation^  to  show  Co.,  16 Ind.  275;  Carpenters.  Mercan- 
that  the  necessary  amount  of  stock  has  tile  Bank,  17  Ind.   253;    Woodson  v. 
been  subscribed,  or  paid  for,  as  directed  Gallipolis  Bank,  4  B.  Mon.  (Ky.)  203 ; 
by  the  charter.   Duke  v.  Cahawba  Nay.  Jones  v.  Tennessee  Bank,  8  B.  Mon. 
Co.,  10  Ala.  82.  (Ky.)  123. 

On  a  trial  of  an  issue  of  nul  tiel  cor-  If  pleaded  in  bar  it  is  not  in  strict- 

poration^  where  a  condition  precedent  ness  g^od  either  in  bar  or  in  abatement. 

to  the   right  of  incorporation  is  pre-  Woodson  v,  Gallipolis  Bank,  4  B.  Mon. 

scribed  by  law,  it  is  not  error  to  reject  (Ky.)  203. 

as  evidence  ttie  certificate  of  incor-  8.  Gaines  v.  Mississippi  Bank,  X2  Ark. 
poration  in  form  as  prescribed  by  the  769 ;  Plymouth  Christian  Soc.  v.  Ma- 
statute,  in  the  absence  of  testimony  comber,  3  Met.  (Mass.)  235;  School 
tending  to  show  that  the  condition  had  Dist.  No.  i  v,  Blaisdell,  6  N.  H.  198. 
been  fulfilled.  Raccoon  River  Nav.  It  is  a  question  not  altogether  free 
Co.  V.  Eagle,  29  Ohio  St.  238.  from  doubt,  whether  nul  tiel  corpora- 
In  an  action  by  a  corporation,  upon  a  tion  should  be  pleaded  in  abatement  or 
bond  given  to  them,  the  defendant  in  bar  of  the  action.  For,  although  it 
pleaded  nul  tiel  corporation^  and  issue  relates  to  disability  of  plaintiff  to  sue, 
was  joined.  It  appeared  that  an  act  and  in  that  respect  partakes  of  the  na- 
had  been  passed  Incorporating  all  ture  of  abatement,  yet  as  it  is  a  perpet- 
SQch  persons  as  should  become  stock-  ual,  not  a  temporary,  disability,  it  is  in 
holders,  and  appointing  commissioners  that  respect  like  a  plea  in  bar.  Gaines 
to  receive  subscriptions;  that  all  the  v,  Mississippi  Bank,  12  Ark.  769. 
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Amountiiig  to  Oeneral  Iwuo. — In  some  jurisdictions  where  corporate 
existence  must  be  proved  on  a  plea  of  the  general  issue,  it  has 
been  held  that  the  plea  of  nul  tiel  corporation  amounts  to  the 
general  issue,  and  should  be  so  pleaded,  and  is  bad  on  special 
demurrer.* 

Pleaded  of  the  Defendant. — According  to  some  decisions,  a  defendant, 
sued  as  a  corporation,  cannot,  through  the  medium  of  a  plea  of 
nul  tiel  corporation^  deny  its  own  existence,  either  in  abatement 
or  in  bar.  If  it  is  not  a  corporation,  it  cannot,  as  such,  appear 
and  plead.*    The  weight  of  authority,  however,  is,  that  this  plea 

1.  Auburn  Bank  v.  Weed,  19  Johns,  the  question  whether  the  plea  of  nul 

(N.  Y.)  300;  Farmers*,  etc.,  Bank  v.  /iW  cor/ora//0i»  may  be  pleaded  in  bar, 

Rajner,  2  Hall  (N.  Y.)  195;  Wood  v,  or  not,  but  the  majority  of  the  court 

Jefferson  County  Bank,  9  Cow.  (N.Y.)  are  of  the  opinion  that  the  defendant 

194;    Carmichael     v.     School     Lands  cannot  deny  its  own  capacity  by  a  plea 

Trustees,  3  How.  (Miss.)  84.  pleaded  either  alone  or  with  other  pleas 

**  There  is  no  doubt  that,  anciently,  it  in  abatement  or  in  bar.     If  the  defend- 

was  admissible  to  plead  nul  tiel  cor-  ant   be  not  a  corporation,  then   it  is 

f  oration  in  bar.  Kyd  (on  Corp.,  p.  284)  nothing;  it  cannot  appoint  an  attorney; 

recognizes  that  such  was  the  practice,  it  cannot,  by  attorney  or  otherwise,  be 

and  he  refers  to  44  Assizes,  pi.  9,  and  present  in  court ;  it  cannot  plead,  for  it 

Bro.  Corp.  44.  In   i   Saund.  340,  B,  n.  is  not;  the  plea  is,  therefore. /^^a  </<?  j*.*' 

2,  the  same  thing  is  spoken  of,  and  the  Per  Wells,  J.,  in  Western   Union  Tel. 

same  cases  are  referred  to.     The  Ian-  Co.  v.  Eyser,  2  Colo.  141. 
guage  of  this    court,  in    Kennedy   v.        **The    sixth    plea    is   also  bad.     It 

Strong,  10  Johns.  (N.  Y.)  291,  is  quite  amounts  to  this,  that  'The  President 

applicable  here.     In  that  case  there  was  and  Trustees  of  the  Town  of  Conners- 

a  special  plea,  in  an  action  of  trover,  ville,'  say  there  are  no  such  persons  as 

and  we  held  the  plea  to  be  bad,  on  a  *  The   President  and   Trustees  of  the 

special  demurrer,  as  it  amounted  tp  the  Town  of  Connersville.'  The  admission 

general  issue.     It  was  observed  that,  in  one  part  of  the  plea   destroys  the 

'  though  the  old  books  contain  numer-  effect  of  the  denial  in  the  other."     Per 

ous    precedents    of    special    pleas    in  Blackford,  J.,  in  Connersville  v.  Wad* 

trover,  they    are  deservedly  discoun-  leigh,  6  Blackf.  (Ind.)  298. 
tenanced  in  modern  times,  as  leading        **  The  plea  of  nul  tiel  corporation^ 

to  unnecessary  expense   and   trouble-  where  a  defendant  is  sued  as  a  corpo- 

some    prolixity.'     Though    there    are  ration   aggregate,  is  an  inappropriate 

precedents  of  the  plea  of  *  no  corpora-  plea,  and  an    inconsistency   in    Itself, 

tion,*  yet  it  is  opposed  to  the  princi-  We  find  no  precedent  for  such  a  plea  in 

pies  of  good  pleading  in  modern  times,  such  a  case,  nor  any  case  in  which  it 

and    ought   not   to  be  allowed."    Per  has  been   pleaded.    The  appointment 

Spencer,  Ch.  J.,  in   Auburn  Bank  xk  of  an  attorney,  and  an  appearance  by 

Weed,  19  Johns.  (N.  Y.)  302.  him  for  the  defendant,  is  an  admission 

In  cases  where,  under  the  general  on  the  record  that  the  defendant  is  a 
traverse,  a  corporation  plaintiff  is  not  corporation."  /*^r  Peck,  C.  J.,  in  Ox- 
bound  to  prove  its  incorporation,  nul  ford  Iron  Co.  v.  Spradley,  46  Ala. 
tiel  corporation  is  a  good  defense ;  but  107. 

where  the  corporation  is  bound  to  al-  **  The  defendant  pleaded  the  general 
lege,  and,  if  denied,  to  prove,  that  the  issue  and  nul  tiel  corporation.  The 
requisite  steps,  under  the  statute,  have  court  erred  in  not  sustaining  the  de- 
been  taken,  to  constitute  a  valid  corpo-  murrer  to  the  last  plea.  I  have  not 
ration,  nul  tiel  corporation  amounts  been  able  to  find  any  authority  for  such 
merely  to  the  general  denial,  and,  the  a  use  of  the  last  plea  by  the  corpora- 
latter  being  also  pleaded,  the  former  tion.  It  has  to  appear  in  some  way  to 
may  be  stricken  out  on  motion.  Wert  make  it;  and,  being  present,  It  pleads 
t^  Crawfordsville,  etc.,  Turnpike  Co.,  19  that  it  does  not  exist."  Per  Saffold,  J., 
Ind.  242.  in   McCullough  v.  Talladega  Ins.  Co., 

%,  **  No  opinion  is  expressed   upon  46  Ala.  377. 

$4  Volume  V. 


CORPORA  TIONS.  Corporate  BxlBtonoe. 

may  be  made  by  an  alleged  corporation.^ 

Where  the  plaintiff  has  sued  an  alleged  corporation,  and  served 
process  on  certain  persons  who,  he  claims,  represent  the  alleged 
corporation,  then  he  cannot  preclude  them  from  denying,  by 
means  of  a  plea  of  nul  iiel  corporation^  that  there  is  such  a  corpo- 
ration. And  whether  they  do  this  in  their  own  names,  or  that  of 
the  alleged  corporation,  is  immaterial.^  But  probably  the  best 
method  of  bringing  before  the  court  the  question  as  to  whether 
the  defendant  corporation  exists,  is  for  an  attorney,  in  his  own 
name,  as  atnicus  curicBy  to  suggest  the  nonexistence  of  the 
defendant.' 

1.  Foster  v.  White  Cloud  City  Co.,  individuals  who  originally  composed  it ; 
V  Mo.  505;  Habich  v.  Folger,  20  Wall,  they  may  employ  attorneys,  and,  as  a 
<U.  S.)  i;  Boyce  v.  Trustees,  etc.,  46  matter  of  fact,  they  are  the  real  actors 
Md.  359;  Greenwood  v.  Lake  Shore  in  any  litigation  with  it;  if  it  be  alive, 
R.  Co^  ID  Gray  (Mass.)  373;  Dooley  they  must  act  in  the  corporate  name; 
t*.  Cheshire  Glass  Co.,  15  Gray  (Mass.)  if  extinct,  they  may  so  act,  although  it 
494;  Thornton  v.  MarginaV  Freight  R.  would  be  an  inconsistency,  or  they  may 
Co^  123  Mass.  32;  Gott  v.  Adams  Ex-  act  in  their  own  names.  If  sued  in  the 
press  Co.,  100  Mass.  320;  Inman  v,  corporate  name,  this  woqid  seem  to 
Aljport,  65  111.  540;  Pilbrow  v,  Pil-  violate  the  well-known  rule  that  none 
brow's  Atvnospheric  R.,  etc.,  Co.,  5  C.  but  parties  can  plead;  but  this  results 
li.  440,  57   £•  C.  L.  440.  from  assuming  the  very  question  in  dis- 

2.  The  case  of  Kelley  v,  Mississippi  pute  in  favor  of  the  plaintiff,  /'.  «.,  that 
Cent.  R.  Co.,  2  Flipp.  (U.  S.)  581,  con-  there  is  a  corporation.  If  the  question 
Uins  the  most  exhaustive  discussion  of  be  assumed  the  other  way,  as  the  per- 
this  matter  found  in  the  books.  The  sons  alleged  to  have  a  corporate  exist- 
learned  judge,  Hammond,  reviews  at  ence  must  assume  if  they  deny  that 
length  all  the  authorities  on  the  sub-  fact,  there  is  no  difficulty  in  treating 
ject.  He  holds  that  where  the  repre-  them  as  the  real  parties  sued.  The 
srntative  of  a  railroad  corporation  is  plaintiff  here,  by  his  argument,  requires 
served  with  process,  he  may  plead  in  the  court  to  adjudicate  that  a  corpora- 
abatement,  in  his  own  name,  that  the  tion  does  exist  upon  his  bare  allegation 
corporation  is  extinct ;  or  he  may  make  of  the  fact;  and  he  would  compel  the 
the  same  defense  by  motion  to  dismiss  persons  supposed  to  constitute  it,  to 
the  suit,  or  by  suggestion  of  his  attor-  admit  that  fact  by  pleading  in  the  cor- 
ney  on  record,  supported  by  affidavits  porate  name  which  he  assumes  they 
showing  the  facts.  He  also  holds  that  have.  I  do  not  think  the  rule  of  plead- 
where  a  person  is  so  served  with  proc-  ing  relied  on  is  so  inflexible  as  to  give 
ess  he  may,  by  plea,  deny  that  he  sus-  the  plaintiff  this  advantage.  Either  this 
tains  any  such  relation  to  the  corpora-  case  is  an  exception  to  it,  or,  for  the 
tion  as  authorizes  the  service  of  proc-  purpose  of  trying  this  question,  the 
eKS  on  him.  ^  persons  alleged  to  be  incorporated  must 

**The  objections  suggested  against  l>e  considered  the  real  parties,  not  with - 
any  method  of  making  the  defense  standing  the  plaintiff's  assumption  of 
come  from  pressing  too  far  the  doc-  their  corporate  capacity."  Per  Ham- 
trine  that  a  corporation  has  an  inde-  mond,  J.,  in  Kelley  v,  Mississippi  Cent. 
pendent  existence.  This  §us  rationis  R.  Co.,  2  Flipp.  (U.  S.)  581. 
called  a  corporation  is,  after  all,  only  t.  Kelley  v,  Mississippi  Cent.  R. 
an  incorporeal  defendant, and  it  cannot,  Co.,  2  Flipp.  (U.  S.)  5S1;  Greely  v. 
until  its  existence  is  established,  have  Smith,  3  Story  (U.  S.)  657;  Mumma 
any  independent  status  separate  and  v.  Potomac  Co.,  8  Pet.  (U.  S.)  281; 
apart  from  the  personality  of  those  Pomeroy  t;.  Indiana  Bank,  i  Wall.  (U. 
composing  it    To  speak  of  it  as  dying  S.)  23. 

is  a  somewhat  fabe  analogy.    The  law  In  Welch  v.  St.  Genevieve,  i   Dill, 

provides  heirs,  executors  or  ad ministra-  (U.  S.)   130,   the  facts  were  presented 

tors  for  dead  persons;  but  an  extinct  by  the  return  to  a  mandamus  of  indi- 

corporation  must  be  represented  by  the  viduals  held  to  have  no  official  connec- 
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Pleaded  of  a  Third  Party. — Where  a  corporation  is  neither  plaintiff 
nor  defendant,  but  one  of  the  parties  claims  some  right  or  title 
through  the  corporation,  a  plea  of  nul  tiel  corporation  is  demur- 
rable.*^ 

(3)  Answer. — Under  the  codes  of  procedure,  the  objection  that 
the  plaintiff  has  no  corporate  existence  is  taken  by  answer,^  which 

tion   with  the  corporation,  and,  upon  In  an  action  against  a  railway  com- 

the  suggestion  of  an  amicus  curicB^  the  panj  for  a  tort,  the  complaint  stated 

question  whether  the  defendant  existed  that  *'the  defendant,  a  corporation  dulj 

was  tried.  organized,  etc.,  were  the  owners  of   a 

In  McGoon  v.  Scales,  9  Wall.   (U.  certain  railroad."     In  its  answer,  the 

S.)  23,   the  defense  of  nul  tiel  corpora-  defendant  admitted   that  at  the   time 

tion   was   made,  both  by  trustees  not  mentioned  in  said  complaint  they  were 

sued  and  by  the  extinct  corporation  it-  owners  of  a  certain  railroad,  as  stated 

self.    And  in  Selma  First  Nat.  Bank  v.  in  said    complaint.     It  was  held   that 

Colby,  21  Wall.  (U.  S.)  609,  the  defense  the  defendant  thereby  admitted  that  it 

was  made  by  a  receiver.  was  a  corporation.     Woodson  v.  Mil- 

In  Callender  v,  Painesville,  etc.,  R.  waukee,  etc.,  R.  Co.,  21  Minn.  60. 
Co.,  II  Ohio  St.  516,  the  question  of  Iowa. — Where  a  defendant,  sued  as  a 
defendant's  corporate  existence  was  corporation,  answered  denying  that  it 
directly  adjudicated.  An  officer  not  was  a  corporation,  or  had  ever  been 
even  served  with  process  was  allowed  organized  or  attempted  to  be  organized 
to  file  his  affidavit  and  move  to  dismiss  as  one,  such  denial  was  held  sufficiently 
the  suit,  because  the  defendant  had  no  specific  under  section  2717  of  the  Code, 
corporate  existence,  the  court  holding  Folsom  v.  Star  Union  Line  Fast 
that  he  was  not  an  intruder ;  that  a  Freight  Line,  54  Iowa  490. 
judgment  against  the  company  would  Under  sections  2923, 2925  of  the  Revi- 
be  against  all  the  members  collectively,  sion  of  i860,  an  answer  denying  the  cor- 
including  him  as  an  individual,  and  porate  capacity  of  the  defendant  must 
that  any  member,  under  the  circum-  set  out  a  specific  statement  of  facts  re- 
stances,  might  make  the  motion  to  dis-  lied  upon  as  a  denial;  and  must  deny 
miss  and  be  heard  upon  it  such  capacity  as  existing  at  the  time  the 

In  Greenwood    v.    Lake  Shore   R.  action  was  commenced.    Coates  v.  Ga- 

Co.,  10  Gray  (Mass.)  373,  the  defendant  lena,  etc.,  Union  R.  Co.,  18  Iowa  277. 

itself  first  filed  an  affidavit  of  merits  and  KisBOiiri. — Where  the  defendant,  sued 

then  answered,  denying  its  legal  incor-  as  a  corporation,  files  with  the  answer, 

poration.     This  was  held  proper.  in  accordance  with  the  Act  of  March  15, 

F<Krm  of  Flea. — A  plea  in  abatement  1883,  an  affidavit  stating  that  it  is  not 

in  the  name  of  A,  B,  C,  D  '*and  others,''  a  corporation,  and  no  evidence  is  offered 

averring  that  the  company  is  not  in-  to   the  contrary,   a  judgment  for  the 

corporated,  but  not  averring  who  the  defendant  must  be  affirmed.    White  t\ 

others  are,  is  bad,  as  it  does  not  give  Bellefontaine  Lodge,  30  Mo.  App.  682. 

the  plaintifi*  a  better  writ.     American  1.  Where  an  action  was  brought  upon 

Express  Co.  v.  Haggard,  37  111.  465.  a  negotiable  instrument  by  the  holders 

Where  the  complaint  alleges  that  thereof,  who  alleged  that  they  were 
the  defendant  is  a  corporation,  and  the  assignees  of  a  certain  bank,  their  words 
answer  denies  each  and  every  allega-  were  surplusage  or  mere  words  of  de- 
tion  in  said  complaint  contained,  and  scription,  anda  pleaof  lf«//fW<:^r^0ra- 
each  and  every  part  and  portion  thereof  tion  to  such  an  action  was  demurrable, 
not  thereinafter  expressly  admitted.  Nutting  v.  Hill,  71  Ga.  557. 
qualified,  or  denied,  and  then  goes  on  See  the  case  of  Hubbard  xk  Chappel, 
to  allege  acts  done  by  defendant,  with-  14  Ind.  601,  where  the  defendant  plead- 
out  showing  that  they  were  done  in  any  ed  nul  tiel  corporation  as  to  a  corpora- 
other  capacity  than  that  alleged  of  de-  tion  through  whom  plaintiff  claimed 
fendant  in  the  complaint,  the  allega-  title  to  a  mortgage.  The  court  held  him 
tion  of  corporation  in  the  complaint  estopped  to  plead  it,  because  he  had 
stands  admitted.  St.  Anthony  Falls  contracted  with  it. 
Water  Power  Co.  v.  King  Wrought-  2.  Gull  River  Lumber  Co.  v.  Keefe, 
Iron  Bridge  Co.,  23  Minn.  187.  9  Dakota  160  ;  American  Button  Hole, 
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in  some  jurisdictions  must  be  verified.^ 

Bnial  of  Knowledge  or  InfomiAtion.  —  The  codes  of  procedure  all 
provide  that  when  a  defendant  has  no  knowledge  or  information 
of  the  allegations  of  the  complaint,  he  may  deny  any  knowledge 
or  information  thereof,  which  has  the  effect  of  a  direct  denial  of 
the  allegations.  But  where  the  complaint  alleges  that  the  plain- 
tiff is  a  corporation,  such  allegation  is  not  put  in  issue  by  a  denial 
of  knowledge  or  information  thereof ;  such  a  denial  is  not  equiva- 
lent to  an  afHrmative  allegation  that  plaintiff  is  not  a  corporation.^ 

etc^  Mach.  Co.  v.  Moore,  2  Dakota  280;  under  an  act  of  the  legislature  of  this 

South  Yuba  Water,  etc.,  Co.  v.  Rosa,  state,  entitled   *An  act  to  incorporate 

80  Cal.  333 ;  Ontario   State  Bank  xk  mutual  loan  and  accumulating  fund  as- 

Tibbits,  80  Cal.  68  ;  Southern  Pac.   R.  sociatione,'  passed  April  10,  1851,  and 

Co. ».  Purcell,  77  Cal.  69  ;  Phillips  v.  the  several  acts  amendatory    thereof 

Goldtree,  74  Cal.  151 ;  Smith  v»  Weed  and  supplementary  thereto.    The  an- 

Sewing  Mach.  Co.,  26  Ohio  St.  565.  swer  in  reference  to  these  allegations 

Biistenea  of  Defendant  Ckirporation.—  simply  alleges  that  the  defendant  has 

In  a  suit  against  a  railroad  company,  it  no  knowledge  or  information  sufficient 

may  be  designated  as  a  company  by  its  to   form   a  belief,  as  to  whether  the 

corporate  name,  without  an  averment  plaintiff  is  a  corporation  or  not  created 

of  its  corporate  capacity,  and,  if  this  is  by  or  under  the  laws  referred  to.    This 

disputed,  it  should  be  by  answer  and  was  not  sufficient  to  put  plaintiff  upon 

not  by  demurrer.    Stanly  v.  Richmond,  proof  of  its  corporate  existence.     The 

etc.,  R.  Co.,  89  N.  Car.  331.  language  used  certainly  has  no  greater 

Vtw  Matter. — The   defendants,  sued  force  than  a  general  denial  of  the  whole 

as  a  joint  stock  company,  set  up  in  complaint  would  have.    It  is  not  tanta- 

their  answer  that  they  were  a  corpora-  mount  to  an  affirmative  allegation  that 

tioD.     It  was  agreed  between  the  coun-  the  plaintiff  is  not  a  corporation.**  Per 

sel  for  each  party  that  all  material  al-  Earl,  J.,  in  Concordia  Sav.,  etc.,  Assoc. 

legations  of  new  matter  in  the  answer  v.  Read,  93  N.  Y.  477. 

should  be  considered  as  denied  and  put  Foreign    Corporation. — Nor     does  a 

in  issue.    It  was  held  that  the  allega-  foreign  corporation  have  to  prove  its 

tion  of  incorporation  was  new  matter  incorporation  where  the  answer  simply 

within  this  stipulation.     Becht  v»  Har-  denies  its  allegation  of  incorporation 

ris,  4  Minn.  504.  on  information  and  belief.    McEIwee 

1.  White  V,  Bellefontame  Lodge,  30  Mfg.  Co.  v,  Trowbridge,  68  Hun  (N. 
Mo.  App.  683.  See  also  Jones  v.  Ross,  Y.)  28;  Vulcan  v,  Myers,  58  Hun  (N. 
48  Kan.  474;  Michigan   Ins.  Bank  v,  Y.)  161. 

Eldred,  130  U.  S.  693.  Lack  of  Arerment  of  where  Inoorpo- 

2.  Concordia  Sav.,  etc.,  Assoc,  v.  rated. — Where  a  complaint  alleges  that 
Read,  93  N.  Y.  474 ;  Martin  Can  tine  plaintiff  is  a  corporation  duly  created 
Co.  v.  Warshauer,  7  Misc.  Rep.  (N.  Y.  and  existing,  but  does  not  aver  that  it  is 
Supreme  Ct.)  4x2;  East  River  Electric  created  under  a  statute  of  this  state. 
Light  Co.  V.  Clark  (C.  PL),  18  N.  Y.  and  the  answer  denies  any  knowledge 
Stipp.  463 ;  Matter  of  New  York,  etc.,  or  information  of  its  existence  sufficient 
R.  Co.,  99  N.  Y.  12 ;  East  River  Bank  to  form  a  belief,  plaintiff  must  prove 
V.Rogers,  7  Bosw.  (N.  Y.)  493;  Vulcan  its  corporate  character  and  right  to 
t'.  My  era,  58  Hun  (N.  Y.)  161 ;  McEIwee  sue.  Ansonia  Brass,  etc.,  Co.  v,  Con- 
Mfg.  Co.  V.  Trowbridge,  68  Hun  (N.  ner,  13  N.  Y.  Wkly.  Dig.  87. 

Y.)  28 ;  Lamaon  Consol.  Store- Service        Answer  of  Oamialiee. — The  answer  of 

Co.  V.  Conyn^ham,  11  Misc.  Rep.  (N.  a  garnishee,  that  he  had  been  informed 

Y.  C.  PL)  428;  Rock  Island  First  Nat.  and  believed  that  the  corporation  ceased 

Bank  v,  Loyhed,  28  Minn.  396;  Ameri-  to  have  **  any  legal  existence"  previous 

can  Button -Hole,  etc.,  Mach.    Co.  v.  to  the  issuing  of  the  garnishment,  is 

Hill,  27  S.  Car.  164 ;  Liberian  Exodus  equivalent  to  the  assertion  that  it  was 

loint- Stock  Steamship  Co.  v.  Rodgers,  dissolved.     Paschall    v.    Whitsett,  11 

31  S.  Car.  37.  Ala.  472. 

"^The    complaint   alleges    that    the        New  York. — The  provision  of  section - 

plaintiff  is  a  corporation,  created  by  and  1776,  of  the  Code  of  Civil   Procedure, 
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Nor  does  an  allegation  in  the  answer  that  defendant  is  not  a 
corporation,  noade  upon  information  and  belief,  compel  plaintiff 
to  prove  defendant's  corporate  existence.^ 

Partioalftrlty  Boquirod  in  Donial. — Whether  the  plaintiff's  corporate 
existence  is  questioned  by  means  of  a  plea  in  abatement,  or  by 
plea  in  bar,  or  by  answer,  the  matter  should  be  set  out  with  pre- 
cision, and  should  be  direct  and  positive.^ 

that   *Mii    an    action    brought    by   or  corporation  maj  change  his  or  their 

against  a  corporation  the  plaintiff  need  name  between  the  time  the  cause  of 

not  prove,  upon  the  trial,  the  existence  action  arose  and  the  bringing  of  the 

of  the  corporation,  unless  the  answer  is  suit ;  and  a  corporation  certainly  loses 

verified  and  contains  an  affirmative  al-  none  of  its  franchises  or  rights  by  such 

legation  that  the  plaintiff  or  the  defend-  a  change  when  authorized  by  law ;  and 

ant,  as  the  case   may  be,  is   not  a  cor-  they  can  recover  by  their  new  name  a 

poration,"  has  no  application  to  a  pro-  debt    due    before."      Per   Sharswood, 

ceeding  instituted  by  a  corporation  for  T.,  in  Northumberland  County  Bank  v, 

the  condemnation   of   land ;    but,  by  Eyer,  '60  Pa.  St.  436. 

force  of  section  3365  of  the  code,  an  an-  In  a  suit  by  a  natural  person  it  is  not 

swer  in  such  a  proceeding  which  con-  enough  to  aver  in  the  plea  that  there 

tains   a  denial   of  any  knowledge    or  was  no  such  person  at  the  impetration 

information  by  the  defendant  sufficient  of  the  writ;  the  averment  must  be  that 

to  form  a  belief  as  to  the  allegation  of  there  never  was  such  a  person.    The 

the  petition  in  regard  to  the  petitioner  same    rule  applies    to  a  corporation, 

being  a    corporation,  raises    an    issue  Northumberland  County  Bank  v.  Eyer, 

which    the    petitioner   must   meet    by  60  Pa.  St.  436. 

proof.  Matter  of  Broadway,  etc.,  R.  An  answer  which  admits  that  amort- 
Co.,  73Hun(N.Y.)7.  gage  was  executed  to  the  complainant, 
WlflCOiiBlB. — Under  the  Code  of  Wis-  a  corporation,  of  **the  purport  and  ef- 
consin,  an  express  denial,  upon  informa-  feet  set  forth  in  the  bill,"  does  n«t  raise 
tion  and  belief,  that  the  plaintiff  was,  any  issue  as  to  the  corporate  existence 
at  or  since  the  commencement  of  the  of  such  complainant,  or  its  capacity  to 
action,  or  is  now,  a  corporation,  puts  take  such  mortgage.  Butterfield  v. 
in  issue  the  existence  of  the  corpora*  Third  Ave.  Sav.  Bank,  35  N.J.  Eq. 
tion.  Michigan  Ins.  Bank  v.  Eldred,  533. 
143  U.  S.  393.  In  an  action  by  A,  B,  and  C,  ''as 

1.  Benffston  v,  Thingvalla  Steamship    trustees  of church,'*  where  the  an- 

Co.,  31  Hun  (N.  Y.)  97.  swer  alleged  that  A,  B,  and  C  **  are 

2.  **It  is  evident,  however,  that  there  not  the  trustees  of "  said  church,  it 
must  be  something  to  distinguish  such  was  held  that  the  answer  was  bad,  and 
a  plea  from  the  ordinary  plea  of  mis-  the  existence  of  the  corporation  was 
nomer;  for  a  party  may  well  plead,  not  put  in  issue.  Wiles  v,  Philippi 
when  sued  by  a  natural  or  artificial  per-  Church,  63  Ind.  ao6. 

son  by  a  wrong  name,  that  there  is  no  In  an  action  by  a  ditching  association 

such  person  in  existence,  especially  as  to  recover  an  assessment  the  following 

to  a  plea  in  bar  no  affidavit  is  required,  answer  was  held  good  as  a  sufficient 

The  plea  must  show,  when  in  bar,  that  plea  in    abatement :    '*  For  answer  to 

it  goes  to  the  cause  of  action  alleged  in  plaintiff's   complaint,    the    defendant 

the  declaration,  and  not  to  the  form  or  says  that  at  and  before  the  time  of  the 

name  in  the  writ.    It  has  been  settled  institution  of  this  suit  there  was  no  such 

therefore  from  the  earliest  period  that  corporation  as  the  Excelsior  Draining 

it  is  not  enough,  in  such  a  plea  in  a  suit  Company,  organized  under  the  laws," 

by  a  natural  person,  to  aver  that  there  etc.     Excelsior  Draining  Co.  v.  Brown, 

was  no  such  person  in  rerum  natura  at  47  Ind.  19. 

the  time  of  the  impetration  of  the  writ,  In  a  suit  brought  by  a  corporation, 

but  it  must  allege  that  there  never  was  a  plea  that,  at  the  commencement  of 

such  a  person.  The  same  rule  applies  to  the  suit,  there  was  no  such  corporation 

the  plea  of  nul  tiel  corporation^  for  the  in  existence  as  the  plaintiffs,  is  substan- 

same  reason  exists  in  both  cases.    'Ubi  tially   good.     Morgan    v.    Lawrence- 

eadem  ratio  ibi  eadtm  jus,    A  man  or  burgh  Ins.  Co.,  3  Ind.  385. 
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The  failure  of  a  corporation  to  comply  with  conditions  preced- 
ent, which  must  be  complied-  with  before  action  can  be  brought, 
does  not  deprive  it  of  corporate  existence.  If  it  is  sought  to  be 
set  up  as  a  defense  that  the  corporation  has  not  complied  with 
conditions  precedent,  the  plea  must  so  state ;  a  plea  denying  the 
plaintiff's  corporate  existence,  and  alleging  that  It  has  not  legal 
capacity  to  sue,  does  not  set  up  such  defense.^ 

d.  Demurrer. — The  rule  deducible  from  a  large  number  of 
decisions  on  this  question  is  that  want  of  capacity  to  sue  as  a  cor- 
poration must  appear  affirmatively  from  the  complaint,  to  render 
it  demurrable,  and  that  a  failure  to  allege  corporate  existence  or 
compliance  with  statutory  conditions  precedent  is  not  a  ground  of 

In  an  action  brought  by   a  foreign  stricken  out  of  the  answer.     Board  of 
corporation,     a     plea     averring    that  Com'rs  v.  Shields,  4  Mo.  A  pp.  579. 
''plaintiff    is    not  a  corporation   duly  1.  Noncompliance    with     the     pro- 
authorised  by  law  to  maintain  this  suit''  vision  that,  unless  a  corporation  files  a 
is  a  good   plea  of  nul  tiel  corporation,  copy  of  its  articles  in  the  county  where 
Johnson  V.  Hanover  Nat.  Bank, S8  Ala.  the  property  is  situated,  'Mt  shall  not 
373.  maintain  or  defend  any  action   or  pro- 
■•Cartlipia  Fragiiutt. — Where  the  de-  ceeding  in  relation  to  such  property," 
fendaot    was   sued    as    a  corporation,  is  a  matter  to  be  set  up  by  the  defend - 
when  it  was  in  fact  a  limited  copart-  ant  in  an  action  of  ejectment  brought 
nership,  a  denial  that  ^'defendant  is  or  by  the  corporation  for  the  property. 
ever  was  a  corporation,  organized  and  A  denial  of  the  existence  of  the  cor- 
existing  under  the  laws  of  England,"  poration  does  not  raise  the  question. 
was  pregnant  with  the  admission  that  Southern  Pac.    R.  Co.  v.  Purcell,  77 
defendant  was  a  corporation,  and  raised  Cal.  69;  Ontario  State  Bank  v,  Tibi)its, 
no  issue.     Wright  v.  Fire  Ins.  Co.,  12  80  Cal.  68. 
Mont.  474.  In  an  action  by  a  foreign  corpora- 

«»]>a]y  0rgmBli6d."^It  does  not  raise  tion  on  a  contract  made  with  it,  an  an- 

an  issue  of  fact  to  say  the  plaintiff  is  swer  under  oath,  that  **the  plaintiff  has 

not  duly  or^nized.    Oregon  Cent.  R.  not  complied  with  the  provisions  of  an 

Co.  V.  Scoggin,  3  Oregon  162.  act  of  the  General  Assembly"  respect- 

Denylag  tbe  ftidsleiioe  of  Statute. — If  ing  foreign    corporations,    lacks    the 

the  declaration  avers  that  the  plaintiffs  precision  and    certainty  of  a   plea  in 

are  a  corporation  by  virtue  of  a  certain  abatement.     Singer  Mfg.   Co.    xk  Ef- 

statute,  a  plea  denying  the  existence  of  finger,  79  Ind.  364. 

the  statute  is,  in  substance,  a  denial  of  A  denial  of  an  allegation  of  a  foreign 

theexistence  of  the  corporation.  Guaga  corporation's  complaint  that  'Mt  was 

Iron  Co.  V,  Dawson,  4  Blackf.  (Ind.)  authorized  to  transact  business  in  the 

aoi.  territory"  does    not  raise  an  issue  of 

A  plea  which  sets  forth  the  charac*  fact.   GruU  River  Lumber  Co.  v,  Keefe, 

ter  and  terms  of  an  act  of  the  legisla-  6  Dakota  160. 

ture  granting  a  franchise  to  a  railroad,  Where  it  was  alleged  that  a  corpora- 

and  material  to  the  defendants'  case,  tion  did  not  file  a  copy  of  the  articles 

which  act  is  alluded  to  in  the  bill  only  of  association  *'  with  the  recorder  of  " 

as  **a  pretended  legislative  grant,"  per-  the  county  in  which,  etc.,  it  was  held 

forms  the  proper  office  of  a  plea,  by  that  this  was  not  a  reasonably  certain 

bringing  forward   matter  which  does  averment  that  the   articles   were   not 

not  distinctly   appear  in  the  bill,  and  filed  in  the  recorder's  office.     State  v, 

which   displaces    the  equity.      Union  Bethlehem,  etc.,  Gravel  Road  R.  Co., 

Branch  R.  Co.  v.  East  Tennessee,  etc.,  32  Ind.  357. 

R.  Co.,  14  Ga.  327.  See  the  case  of  Daly  v.  National  L. 

Where  the  act  incorporating  plain-  Ins.  Co.,  64  Ind.  2,  where  the  plea  al- 
tiff  is  set  out  in  the  petition,  and  its  leging  a  failure  of  the  plaintiff  to  corn- 
passage  is  not  denied,  a  denial  that  ply  with  the  requirements  of  a  statute 
plaindff  is  a  corporation  is  properly  was  held  good. 
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demurrer.^  On  the  other  hand,  there  are  many  decisions  which 
take  a  directly  opposite  view,  and  hold  that  a  complaint  is  demur- 
rable for  failure  to  allege  corporate  existence  or  a  compliance  with 
statutory  conditions  precedent.^  So,  in  an  action  s^ainst  a  corpo- 
ration, there  are  rulings  both  ways  on  the  question  whether  the 
complaint  will  be  demurrable  for  failure  to  allege  corporate 
existence.* 

e.  Admission  of  Corporate  Existence. — It  is  a  general 
rule  that  a  defendant  which,  upon  being  sued  as  a  corporation, 
answers  as  such,  admits  its  corporate  character.^ 

1.  California. — Swamp,  etc.,  Land  Supp.  2 ;  Northampton  First  Nat.  Bank 
Dist  No.  no  V.  Feck,  60  Cal.  403;  v.  Doling,  11  Civ.  Pro.  Rep.  (N.  Y. 
South  Yuba  Water,  etc.,  Co.  v.  Rosa,  C.  PI.)  61 ;  Baker  f.  Star  Printing,  etc., 
80  Cal.  333;  Mabury  v.  Ruiz,  58 Cal.  11.  Co.,  3  N.  Y.  Month.  L.  Bull.  291;  Na- 

Dahota. —  American    Button    Hole,  tional  Temperance  Soc.  v.    Anderson 

etc.,  Co.  t;.  Moore,  2  Dakota  280.  (Buffalo  Super.  Ct),   2  N.  Y.  Supp. 

Minnesota. — Reynolds  t;.  La  Crosse,  49;    Devoss    v.    Gray,    22    Ohio     St. 

etc.,  Packet  Co.,  10  Minn.  178;  Minn-  159. 

eapolis  Harvester  Works  v.  Libby,  24  8.  A  demurrer  will  lie  for  failure  to 

Minn.   327;  Wisconsin  v.  Torinus,  22  allege.    Tolmie  v.  Dean,  i  Wash.  Tcr. 

Minn.  272;   Powers  f.  Ames,  9  Minn.  46;  State  r.  Chicago,  etc.,  R.  Co.,  4  S. 

178.  Dak.  261  ;   Oesterreicher  v.  Sporting 

iV>*raj>ta.— Exchange  Nat.  Bank  v.  Times   Pub.   Co.  (City  Ct.),   5   N.  Y. 

Capps,  32  Neb.  242.  Supp.  2;  Clegg  v.  Chicago  Newspaper 

A^tfw  r<»r>t.— Phoenix  Bank  v.  Don-  Union, 8  Civ.   Pro.  Rep.  (N.   Y.   Su- 

nell,  40   N.  Y.  410;   Havana  Bank  v.  preme    Ct.)    401  ;   Chandler  v.   Erie 

Magee,  20  N.  Y.  355;  Utica  Second  Transfer  Co.,  19  Civ.  Pro.  Rep.  (N.Y. 

Nat.  Bank  v.  Wells,  53   How.   Pr.  (N.  City  Ct.)  385. 

Y.  Supreme  Ct.)  242 ;  Lowville   Bank  The  complaint  in  an  action  against  a 

i>.  Edwards,  11   How.  Pr.  (N.  Y.  Su-  corporation,  which  fails  to  allege  that 

preme  Ct.)  216;   Irving  Nat.  Bank  v,  defendant  is  a  corporation  as  required 

Corbett,  10  Abb.  N.  Cas.  (N.   Y.   Su-  by  Code  of  Civ.  Pro.,  §    1775,  is   dc- 

preme  Ct.)  86.  murrable.    Oesterreicher    v.  Sporting 

OAi<?.— Smith    v.    Weed   Sewing  Times  Pub.  Co.    (City  Ct),  5  N.  Y. 

Mach.  Co.,  26  Ohio  St.  562.  Supp.  2;  Gilpin  v,  Baltimore,  etc.,  R. 

South    Carolina, — Cheraw,  etc.,   R.  Co.  (C.   PL),   17    N.  Y.    Supp.    520; 

Co.  V.  White,  14  S.  Car.  51;  Cheraw,  Chandler  v.  Erie  Transfer  Co.,  19  Civ. 

etc.,  R.  Co.  V,  Garland,  14  S.  Car.  63.  Pro.  Rep.  (N.  Y.  City  Ct.)  385. 

Utah,  —  Crane    Bros.    Mfg.    Co.  v.  Demurrer  will  not  lie  for  failure  to 

Reed,  3  Utah  506.  allege.    Stanly  v,  Richmond,  etc.,  R. 

Wisconsin. — Wisconsin  Cent.  Bank  Co.,  89  N.  Car.  331. 

V.   Knowlton,   12  Wis.  624;    Farmers,  The  defect  must  be  availed  of  by  mo- 

etc,  Bank  v.  Sawyer,  7  Wis.  379.  tion  and  not  by  demurrer.    Rothschild 

2.  Sweet  v.  Ervin,  54  Iowa  loi ;  By-  v.  Grand  Trunk  R.  Co.  (Supreme  Ct.), 
ington  Bank  v.  Mississippi,  etc.,  R.  Co.,  14  N.  Y.  Supp.  807 ;  Adams  v.  Lamson 
II  Iowa  502  ;  Alabama  Bank  v,  Simon-  Consol.  Store-Service  Co.,  59  Hun  (N. 
ton,  2  Tex.  531 ;  State  v,  Chicago,  etc.,  Y.)  127. 

R.  Co.,  4  S.  Dak.  261;  Connecticut  Bank  4.  Ludowiski  v.  Polish,  etc.,  Ben. 
V.  Smith,  17  How.  Pr.  (N.Y.  Supreme  Soc,  29  Mo.  App.  337 ;  Seaton  v.  Chi- 
Ct.)  487;  Havana  Bank  f .  Wicham,  7  cago,  etc.,  R.  Co.,  55  Mo.  416;  Witt- 
Abb.  Pr.  (N.Y.  Supreme  Ct.)  134;  Wa-  house  v.  Atlantic,  etc.,  R.  Co.,  64  Mo. 
terville  Bank  I'.  Beltser,  13H0W.  Pr.  (N.  523;  Sappington  v,  Missouri  Pac.  Co., 
Y.  Supreme  Ct.)  270;  Gilpin  v.  Balti-  14  Mo.  App.  86. 

more, etc.,  R.Co.(C.  PI.),  17  N.Y.  Supp.  When  an  action  is  brought  against  a 

520;   Schillinger   Fire-Proof    Cement,  defendant  as  a  corporation,  and  such  de- 

etc.,  Co.  V.  Arnott  (Supreme  Ct.),  [4  N.  fendant  appears  by  a  name  importing  a 

Y.  Supp.  326 ;  Oesterreicher  v.  Sport-  corporation,  this  is  an  admission  that  it 

ing  Times  Pub.  Co.  (City  Ct.),  5  N.  Y.  is  a  corporation.    Supreme  Lodge  v, 
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/.  How  Dissolution  Pleaded.— The  fact  that  a  corporation 
has  been  dissolved  must  be  pleaded  in  abatement  and  not  in  bar.^ 
As  to  the  particularity  required  in  pleading  this  defense  there  is 
a  conflict  of  opinion.  Some  courts  have  considered  it  sufficient 
to  aver  the  fact  of  dissolution  generally,  without  a  further  state- 

Zuhlke,  30  111.  App.  98;  Missouri  River,  tion  was  in  existence  so  that  it  could 

etc.,  R.  Co.  V.  Shirley,  20   Kan.  660;  appear  in  a  suit,  it  was  concluded  by  the 

Atchison,  etc,  R.  Co.  v.  Brewer,  20  appearance  of  its  attorney ;  but  that  if 

Kan.  669;  Oxford  Iron  Co.  v.Spradley,  it  was  not  in  existence  the  receivers, 

46  Ala.  99.  representing  the   corporation  and   its 

^'It  is  a  little  strange  that  the  de-  creditors,  were  bound  by  the  appear- 
fendant,  which  by  this  answer  denies  ance  of  their  attorneys, 
its  own  existence,  should  yet  appear  to  Aniwer  Admitting  PoasesBioii. — To  a 
the  action,  and  cause  its  answer  to  be  complaint  in  ejectment,  averring  pos- 
signed  by  its  attorneys  and  sworn  to  by  session  by  defendant  as  a  corporation, 
its  agent.  Possibly  this  may  be  ac-  an  answer  admitting  possession  as  al- 
counted  for  by  the  fact  that  the  com-  leged,  is  a  substantial  admission  of  de- 
pany  appears  to  have  been  formed  and  fendant's  corporate  existence.  Chap- 
incorporated  for  the  purpose  of  spec-  man  z\  Delaware,  etc.,  R.  Co.,  3  Lans. 
ulating  in  the  lots  of  a  city  which  it  (N.  Y.)  261. 

proposed  to  create  in  the  territory  of  GiTliig  Appeal  Bond. — Where  a  cor- 

Kansas.'*     Per  Bates,  J.,  in  Foster  v.  poration   appeals  and  gives  an  appeal 

White  Cloud  City  Co.,  32  Mo.  506.  bond  in  its  own  name,  it  is  estopped  to 

*^ Where  a  corporation  brings  suit,  it  deny  its  own  existence.  East  Tennessee, 

is  bound  to  allege  its  corporate  exist-  etc.,  R.  Co.  v.  Evans,  6  Heisk.  (Tenn.) 

ence,  and  at  common  law  was  bound  to  607. 

prove  it  under  the  general  issue.    The  The  Doctrine  Denied. — The  rule  that 

rule  is  the  same  now  as  to  foreign  cor-  a  corporation  answering  as  such,  admits 

porations,  but  as  to  domestic  corpora-  its     corporate    character,     has    been 

tions  the  rule   is  so  far  changed  by  denied  by  some  cases.    It  has    been 

statute  that  such  a  plaintiff  is  only  put  held  that  the  incorporation  of  defend - 

to  show  its  own  corporate  existence,  ants  sued  as  a  corporation    may    be 

where  the  defendant  pleads  specially  denied  after  they  have  appeared  gen- 

nul  tiel  corporation;  but  where  a  cor-  erally   and  filed  an  affidavit  of  merits, 

poration  is  sued,  its  general  appearance  Greenwood  v.  Lake  Shore  R.  Co.,  10 

and  answer  in  the  action  ought  to  be  Gray  (Mass.)  373. 

deemed  an  admission  of  its  corporate  An   averment   of  the  existence  of  a 

existence,  as  much  as  the  general  ap-  t/tfyizc/^  corporation  is  as  issuable  as  an 

pearance  and  answer  of  a  natural  per-  averment    of  the    existence  of  a  cor- 

son  is  an   admission  of  his  existence  poration  de  jure.    Martin  v,    Deetz, 

and  identity.  It  appears  and  answers  as  102  Cal.  55. 

a  corporation,  when  no  special  issue  is  A.  de  facto  corporation  is  estopped 
presented  on  that  question,  and  thus  to  deny  its  existence  as  to  those  who 
puts  itself  in  court  as  such,  and  ought  deal  with  it,  but  this  does  not  preclude 
not  afterwards  to  be  heard  to  insist  that  proof  of  the  subsequent  cessation  of  its 
plaintiff  must  affirmatively  prove  that  corporate  functions.  Dobson  v,  Simon- 
it  is  what  it  has  put  itself  on  record  as  ton,  86  N.  Car.  492. 
being.  Some  confusion  has  arisen  on  Plaintiff  Bound. — A  plaintiff  admits 
this  subject  (perhaps,  in  the  cases),  by  the  corporate  existence  of  a  corporation 
not  properly  observing  the  difference  by  suing  it  by  its  corporate  name.  He 
between  a  plaintiff  corporation's  own  cannot  be  permitted  to  treat  the  defend- 
affirmation  of  its  existence  when  put  in  ant  as  a  corporation  in  fact,  for  the  pur- 
issue  by  an  answer,  and  the  appearance  pose  of  suing  it,  and  then  insist  that  it 
of  a  corporation  when  sued  as  a  de-  is  not  a  corporation.  People  i;.  Ravens- 
fendant,  on  putting  in  an  answer  in  the  wood,  etc.,  Turnpike,  etc.,  Co.,  20  Barb, 
name  by  which  it  is  sued."  Per  curiam  (N.  Y.)  519;  Mud  Creek,  etc.,  Co.  v. 
in  Derrenbacher  v,  Lehigh  Valley  R.  State,  43  Ind.  236;  McKim  v.  Odom,  3 
Co.,  21  Hun  (N.  Y.)  612.  Bland  (Md.)  407. 

It  was  held,  in  Habich  v.  Folger,  20  1.  Meikel  v,  (jerman  Sav.  Fund  Soc 

Wall.  (U.  S.)  I,  that  if  the  corpora-  16  Ind.  181. 
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ment  of  the  particular  facts  upon  which  the  averment  is  based.^ 
Other  decisions  hold  it  necessary  for  the  pleading  to  set  forth 
particularly  the  manner  in  which  the  corporate  powers  ceased.' 

4.  How  to  Alleg*e  Corporate  Aets. — The  acts  of  a  corporation  are 
necessarily  done  through  its  agents.  But  a  cause  of  action  against 
a  corporation,  founded  on  the  acts  of  its  agents,  should  be  alleged 
directly  ag£^inst  the  corporation  itself.  The  acts  constituting  the 
cause  of  action  should  be  alleged  as  the  acts  of  the  corporation  ; 
it  is  not  necessary  to  aver  that  they  were  done  by  and  through 
the  authorized  agents  of  the  corporation.*  And  when  a  corpora- 
tion $ues  on  a  contract  made  with  it,  it  is  not  necessary  to  allege 
that  the  corporation  made  the  contract  by  its  duly  authorized 
agent.  If  it  is  stated  as  the  contract  niade  by  the  corporation, 
it  is  sufficient  without  mention  of  the  agent  who  executed  it  on 

1.  Perry    v.  Turner,    55    Mo.    418;  Co.,  42   Hun  (N.  Y.)   154;  Hand    v. 

Poughkeep8ie    Bank  t>.    Ibbotson,   34  Cleveland  Sav.  Soc.  (City  Ct.),  18  N. 

Wend.  (N.  Y.)  473.  Y.  Supp.   157;  Lindsley  v,  Stmonds,  2 

S.  Sutherland  v.   Lagro,  etc.,  Plank  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  69; 

Road   Co.,   19  Ind.   192;    Heaston  v.  Mechanics  Banking   Assoc,  z'.  Spring 

Cincinnati,  etc.,  R.   Co.,   16  Ind.  275;  Valley  Shot,  etc.,  Co.,  25  Barb.  (N.  Y.) 

Harris    z>.    Muskingum    Mfg.   Co.,   4  419;  Gould  t*.  Eagle  Creek  School  Dist. 

Blackf.    (Ind.)  267;  John  v.  Farmer8^  No.  3,7  Minn.  303;  Bowers  v.  Conti- 

etc,  Bank,  2  Blackf.  (Ind.)  367.  nental  Ins.  Co.,  65  Tex.  51 ;  Sun  Mut. 

A   plea  to  a  suit  by   a  corporation,  Ins.  Co.  v.  Seeligson,  59  Tex.  3. 

stating  that  the  corporation  has  been  8er?loe8. — In  an  action  against  a  cor- 

dissolved  by  the  acts  of  its  members,  poration  for  services,  an  allegation  that 

without  showing  its  cause  or  the  man-  the  plaintiff  was  employed  by  the  de- 

ner  of  dissolution,  is  insufficient.     Har-  fendant,  through  its  secretary,  is  a  suffi- 

ris  V.  Muskingum  Mfg.  Co.,  4  Blackf.  cient  allegation  of  employment  by  the 

(Ind.)  267.  corporation,  though  it  is  better  plead - 

A  plea  in  abatement  to  an  action  by  ing  to  omit  reference  to  the  secretary, 

a  corporation,  that  the  charter  is  for-  Sullivan  v.  Grass  Valley  Quartz  Mill- 

feited  in  consequence  of  a  misuser  or  ing,  etc.,  Co.,  77  Cal.  418. 

nonuser  of   the  franchises,  cannot  be  BUI  Aooepted  by  Prealdaat. — Against 

good  unless  it  shows  the  forfeiture  had  a  corporation  as  acceptor,  where  the 

been  judicially  declared  at  the  instance  bill  was  addressed  to  its  president  and 

of  the  government.    John  v.  Farmers*,  accepted  by  him  as  such,  an  averment 

etc..  Bank,  2  Blackf.  (Ind.)  367.  that  he  was  president  and  authorized  to 

A  plea  that  the  charter  of  the  cor-  accept  is    unnecessary.     Andrews    v, 

poration   defendant  has  expired,   and  Astor  Bank,  2  Duer  (N.  Y.)  629. 

that  it  had  ceased  to  exist  in  law  at  the  Vegligenoe. — In  an  action  against  a 

time  the  alleged  cause  of  action  arose,  corporation  by  one  of  its  employees,  for 

is  insufficient  for  failure  to  aver  that  damages  for  injuries  sustained  by  reason 

the  corporation  had  wound  up  its  busi-  of  the  negligence  of  the  corporation,  an 

ness  and  ceased  to  exist  in  fact  as  well  allegation  that  charges  the  negligence 

as  in  law.     Miller  i>.  Newburg  Orrel  to  be  that  of  the  defendant  is  sufficient. 

Coal  Co.,  31  W.  Va.  836.  Cramer  v.  Union   Pac.  R.  Co.,  3  Utah 

CkmMlidaUon. — In  a  suit  by  a  corpo-  504. 

ration  it  is  no  defense  to  allege  a  consol-  Equlyalent  Averment. — An  averment 

idation  with  a  corporation  of  another  in  a  complaint  that  an  agreement  was 

state,  unless  the  terms  of  consolidation  made  between  the  plaintiff  and  a  cor- 

orthe  dates  or  provisions  of  the  statutes  poration  is,  in  effect,  an  averment  that 

authorizing  it  are  given.     Hubbard  v,  the  agreement  was  made  by  an  agent 

Chappel,  14  Ind.  601.  of  the  corporation  acting  by  its  author- 

8.  Sullivan  v.  Grass  Valley  Quartz  ity.     Gallatin  Nat.  Bank  v.  Nashville, 

Milling,  etc.,  Co.,  77  Cal.  418;  Buffalo  etc.,  R.  Co.  (Supreme  Ct.),  4  N.  Y. 

Lubricating  Oil  Co.  v,  SUndard  Oil  St.  Rep.  714. 
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behalf  of  the  corporation.^ 

5.  Specially  Pleading  Defenses. — ^A  corporation  must  specially 
plead  all  those  defenses  which  are  required  to  be  specially  pleaded 
in  the  case  of  a  natural  person  defendant.     It  is  of  importance  to 

a  corporation  being  sued,  that  it  ascertain  whether  or  not  its 
defense  is  to  be  specially  pleaded.^  And  care  must  be  taken  in 
the  use  of  the  general  denial  or  general  issue.^ 

1.  St.  Andrew's  Baj  Land    Co.  v,  preliminarj  action  was  had  before  the 

Mitchell,  4  Fla.  19a.  work  of  construction  was  entered  on. 

Where  a  loan  by  a  corporation  can  Arrington  v.  Savannah,  etc.,  R.  Co.,  95 

be  regularly  authorized  only  by  a  vote  Ala.  434. 

of  the  directors,  at  an  official  meeting.  Stock  Mot  Snbseribed. — In  an  action 
a  loan  made  without  such  vote  may  be  against  a  corporation,  a  complaint  stat- 
ratified  by  the  corporation ;  an  action  ing  the  full  amount  of  capital  stock,  and 
by  the  corporation  upon  the  securities  the  amount  subscribed  by  four  stock- 
given  for  the  loan  is  a  ratification  ;  and  holders,  joined  as  defendants,  does  not 
an  averment  in  such  action  that  the  imply  that  all  the  stockholders  were 
loan  was  made  by  plaintiff  '*  through  joined,  or  that  the  stock  subscribed  by 
its  proper  officers  "  is  sufficient.  Ger-  them  was  the  total  amount  subscribed ; 
mantown  Farmers'  Mut.  Ins.  Co.  v,  and  the  fact  that  all  the  capital  stock 
Dhein,  43  Wis.  420.  was  not  subscribed,  not  appearing  in 

Action  by  Aaalgiiee. — In  an  action  by  the  complaint,  cannot  be  reached  on 
an  assignee  of  a  corporation,  if  the  demurrer,  but  must  be  pleaded  in  de- 
transfer  to  him  can  be  presumed  legal,  fense.  Tabor  v,  Goss,  etc.,  Mfg.  Co., 
the  complaint  need  not  aver  that  the  1 1  Colo.  419. 

directors,  by  resolution,  authorized  the  Invalidity   of     Bzecntlon     of    Hort- 

assignment   as  prescribed    by  statute,  gage. — A    bill    in   equity  alleging  the 

Kelson  v,  Eaton,  36  N.  Y.  410.  execution    of  a   mortgage  by    a    cor- 

S.  Sparks  V.  Dispatch  Transfer  Co.,  poration,  and   seeking  its  foreclosure, 

104  Mo.  531.  need  not  allege  the  publication,  pursu- 

Want  of  Aniborlty. — Want  of  author-  ant  to  the  statute  (Code,  $$  11)62, 1664), 

ity  of  an  agent  of  a  corporation  is  mat-  for  four  consecutive  weeks,  of  notice  of 

ter  of  defense  which  must  be  specially  the  meeting  of  the  stockholders  called 

pleaded     by    the    corporation.      Ma-  for  the  purpose  of  authorizing  the  ex- 

lone  V,  Crescent  City  Mill,  etc.,  Co.,  ecution  of  the  mortgage ;  the  execution 

77  Cal.  38;  Merrill  v.  Consumer's  Coal  of  the  mortgage  presupposing  the  giv- 

Co.,  114    N.    Y.  216.     Compare   San  ing  of  the   notice   as   directed  by  the 

Antonio,  etc.,  R.  Co.  v,  Wilson  (Tex.  statute,  and  the  omission  of  such  pre- 

App.  1892),  19  S.  W.  Rep.  910.  requisite  being  matter  of  defense.    Nel- 

In  order  to  authorize  a  bank  to  show  son  v,  Hubbard.  96  Ala.  238. 
the  want  of  authority  of  its  cashier  to  North  Carolina. — Where  the  corpora- 
institute  a  libel  suit  by  capias  in  its  tion  relies  as  a  defense  upon  the  statute, 
name,  in  a  suit  brought  by  the  defend-  which  declares  that  a  contract  shall  be 
ant  for  false  imprisonment,  such  al-  in  writing,  and  shall  state  whether  the 
leged  want  of  authority  should  be  stockholders  are  individually  liable  for 
specially  pleaded.  Wachsmuth  v.  the  contracts  of  the  company  (Bat. 
Merchants'  Nat.  Bank,  96  Mich.  427.  Rev.,  c.   26,  §  23),  the  same  must  be 

In  an  action  against  a  railroad  com-  pleaded  in  proper  form,  otherwise  it 
pany  by  a  contractor,  for  the  con-  will  not  be  considered.  Kenner  v, 
struction  of  a  branch  road,  alleging  the  Lexington  Mfg.  Co.,  91  N.  Car.  422. 
execution  of  the  contract  and  its  breach  8.  In  an  action  against  a  corporation 
by  the  defendant,  it  is  not  necessary  on  a  bond,  the  condition  of  which  re- 
further  to  allege  that  the  construction  cited  that  the  company  was,  by  act  of 
of  the  branch  road  was  authorized  by  parliament,  authorized  to  raise  money 
resolution  of  the  board  of  directors,  by  bond,  and  that,  at  a  general  assem- 
ratified  and  approved  by  a  vote  of  a  bly  of  the  company  of  proprietors,  it 
majority  of  the  stockholders  in  value ;  had  been  resolved  that  the  bond  should 
that  being  merely  defensive  matter,  be  issued  for  that  purpose,  the  corpora- 
and  the  presumption  being  that  such  tion  pleaded   non  est  factum.    It  was 
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6.  Pleading  Cliarter  or  By-laws. — Where  one  would  show  a  viola- 
tion of  duty  by  a  private  corporation,  he  must  set  out  that  part 
of  the  charter  and  by-laws  by  which  that  duty  is  defined.*  And 
when  a  corporation  bases  its  defense  upon  the  rules  or  by-laws, 
they  must  be  set  out  in  its  plea  or  answer.*  It  may  happen  that, 
in  an  action  by  a  corporation,  its  charter  should  be  set  out  at 
length.* 

held  that  although  thej  could  not,  un-  **To  allege  that  a  private  corporation 
der  that  plea,  show  that  the  bond  exe-  owed  to  its  members  this  or  that  dutj, 
cuted  by  them  was  invalidated  by  col-  or  that  it  had  done  this  or  that  act 
lateral  matter,  thej  might  show  that  it  against  or  in  violation  of  its  rules  or 
was  void  because  executed  contrary  to  regulations,  or  that  the  members  there- 
the  provisions  of  the  act  of  parliament,  of  owed  duties  to  each  other,  or  that 
Hill  V,  Manchester,  etc.,  Water  Works  certain  persons  by  combinations  caused 
Co.,  5  B.  &  Ad.  866,  27  E.  C.  L.  219.  one  to  be  expelled  from  the  corpora- 
Plea  Bad  aa  Amoimtliig  to  General  tion  or  his  ticket  to  be  taken  from  him 
Isane. — A  plea  to  the  effect  that  the  without  due  notice,  and  in  violation  of 
company  to  which  the  plaintiff  was  the  rules  or  charter,  is  but  to  state  a 
committed  by  the  state  after  his  con-  conclusion  of  law,  instead  of  pleading 
viction  was  located  in  a  certain  county,  the  facts  from  which  such  conclusion  is 
and  that  the  defendant  was  a  mere  to  be  the  necessary  inference.  Such 
stockholder  in  that  company,  and  mode  of  pleading  is  not  permissible.'' 
therefore  the  action,  if  any,  should  be  Per  Moran,  J.,  in  Olds  v,  Chicago 
brought  against  that  company,  is  prop-  Open  Board  of  Trade,  18  111.  App. 
erly  stricken  out,  the  plaintiff  not  com-  466. 

plaining  against  the  company  referred  By-laws  Admitted. — Where  a  plain- 
to,  but  against  the  defendant  What-  tiff,  in  his  replication,  sets  .out  a  code  of 
ever  defense  may  have  been  had  under  by-laws  of  a  corporation,  which  pre- 
this  plea  could  be  had  under  the  plea  scribe  the  duties  of  an  ofBcer  of  such 
of  the  general  issue.  Dade  Coal  Co.  corporation,  and  then  assigns  as  a 
V,  Haslett,  83  Ga.  550.  breach  a  violation  of  duties  so  pre- 
Reasonablenesa  of  Rules. — Under  a  scribed,  on  which  breach  issue  is  ten- 
general  denial,  a  conductor  cannot  dered  by  the  defendant  and  joined  by 
prove  rules  of  the  company,  their  rea-  the  plaintiff,  such  by-laws  are  virtually 
sonableness,  and  that  his  acts  were  in  admitted  by  the  defendant  in  his  plead- 
conformity  thereto.  Pier  v.  Finch,  29  ings.  Union  Bank  v.  Ridgely,  i  Har. 
Barb.  (N.  Y.)  170.  &  G.  (Md.)  324. 

liatter  for  Reply. — In  an  action  b^        Aotion  against  Individual  Members — 

the  beneiiciary   upon  a  benefit  certin-  Falliure  to  Set  Oat  Charter. — Where  a 

cate,  an  answer  that  the   insured  had  bill  in  chancery  was  brought  against 

wholly  failed  to  pay   the  assessments  the  individual   members  of  a  corpora- 

against  him,  wherefore  he  had  been  don,  for  the  payment  of  a  debt  from 

suspended  and  had  forfeited  the  right  to  the  corporation,  without  setting  forth, 

recover  on  the  certificate,  is  sufficient,  or  counting  on,  the  act  of  incorporation 

without  alleging  that  the  assessments  by    which    alone    the  members    were 

were  not  paid  by  any  other  person.    If  made   individually  liable,  it  was  held 

the  assessments  were  paid  by  any  other  that  the  bill  could   not  be  sustained, 

person,  that  is  matter  for  reply.    Gray  Middletown  Bank  v.  Russ,  3  Conn.  135. 
V.  Supreme  Lodge,  118  Ind.  293.  2.  Gray  i\  National  Ben.  Assoc,  11 1 

1.  Common -law  rights  and  duties  are  Ind.  531. 
known  to  the  courts,  but  the  duties  of        8.  Libel. — In  an  action   by  a  foreign 

a  private  corporation  toward  its  mem-  corporation,  for  an  alleged  libel  on  de- 

bers,  and  the  rights  of  members  thereof  murrer  to  the  declaration,  it  was  held 

as    against    fellow -mem  hers,    and    as  that  the  charter  of  the  plaintiff  should 

against  the  corporation,  can   only  be  be  set  out  at  length,  in  order  that  it 

known  by  an  inspection  of  the  char-  might  be  seen  whether  the  publication 

ter  and  by-laws  of   such  corporation,  was  false  in  stating  the  mode  in  which 

Olds  V,  Chicago  Open  Board  of  Trade,  it  authorized  the  business  of  the  com- 

x8  111,  App.  ^5.  pany  to  be  done,  and  which  was  the 
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7.  mtra  Vires. — ^Ordinarily,  where  a  corporation  sues  to  enforce 
a  contract,  it  need  not  allege  that  the  contract  was  not  ultra 
vires.^  But  if  a  corporation  seeks  to  enforce  rights  which  do  not 
usually  and  necessarily  belong  to  such  corporation,  it  must  set 
forth  and  prove  its  authority  to  do  the  particular  thing,  which 
creates  such  rights.* 

If  the  defendant  wishes  to  interpose  the  defense  of  ultra  vires  in 
an  action  by  a  corporation  against  him,  he  should  specially  plead 
it.'   And,  in  an  action  against  a  corporation,  the  plaintiff  need  not 

subject  of  the  criticism  which  consti-  In  an  action  on  the  case,  by  the  own- 
tuted  the  alleged  libel.  Nor  could  the  ers  of  a  steamboat,  who  were  a  corpo- 
charter  be  treated  as  properljr  pleaded,  ration,  for  injuries  done  to  their  boat, 
when  only  brought  before  the  court  as  it  was  held  that,  it  being  incident  to  all 
a  part  of  the  alleged  libelous  publica-  such  corporations  to  hold  property,  it 
tion.  Hahnemannnian  L.  Ins.  Co.  v,  was  not  necessary  for  the  plaintifTs,  on 
Beebe,  48  111.  88.  the  general  issue,  to  prove  their  power 
Neither  would  the  usual  formula,  to  to  hold  the  property  in  question,  espe- 
the  effect  that  the  defendant  falsely  and  cially  against  a  mere  wrong- doer  claim- 
maliciously  wrote,  published,  etc.,  be  ing  no  title  in  himself.  New- Haven 
sufficient  in  the  above  kind  of  a  libel  Steam -Boat,  etc.,  Co.  v.  Vanderbilt,  16 
case ;  it  is  sufficient,  in  an  action  by  a  Conn.  430. 

natural  person,  for  words  actionable  in  In  a  suit  by  a  religious  corporation, 
themselves,  because  the  law  presumes  founded  on  a  conveyance,  it  is  not  neces- 
such  person  to  be  of  good  credit  and  sary  to  aver  a  capacity  in  the  corpora- 
character  until  the  contrary  is  made  to  tion  to  take.  Reformed  Protestant 
appear.  But  it  cannot  be  presumed  Dutch  Church  v.  Veeder,  4  Wend.  (N. 
that  the  legislature  of  a  foreign  state  Y.)  494. 

has  not  granted  an  unwise  charter  to  General  AllegaUont. — On  demurrer  to 

a  corporation.     Hahnemannian  L.  Ins.  a  bill  filed  by  a  corporation,  as  the  as- 

Co.  V.  Beebe,  48  111.  88.  signee  of  a  demand,  for  the  purpose  of 

1.  St.  Paul  Land  Co.  v.  Dayton,  37  enforcing  the  same,  it  was  held  that  it 

Minn.  364;   Wisconsin  v.  Torinus,  32  was  sufficient  for  the  plaintiff  to  allege 

Minn.  272;  Alabama  Gold  L.  Ins.  Co.  generally,  in  its  bill,  that  it  had  power 

V,  Central   Agricultural,  etc.,  Assoc.,  to    purchase  and    hold   the    demand. 

$±    Ala.  73;    Gebhard   v,  Eastman,  7  Camden  R.  Co.  v,  Remer,  4  Barb.  (N. 

Minn.  56;  Montague  v.  Church  School  Y.)  127. 

Dist.  No.  3,  34  N.  J.  L.  218 ;  Feeny  v.  Even  if  the  power  to  loan  money  is 

People's  F.  Ins.  Co.,  2  Robt.  (N.  Y.)  not  a  necessary  incident  to  the  business 

599;  Bennington  Iron  Co.  v.  Ruther-  of  an   insurance  company,  still,  in  an 

ford,  18  N.  J.  L.  158.  action  brought  by  a  foreign  insurance 

An   allegation  m  a   complaint  that  company   to  recover  money  loaned,  it 

''plaintiff  (a  corporation)  and  defend-  is  not  necessary  to  set  out  in  the  com- 

ant  entered  into  an  agreement  to  and  plaint   in    k<sc  verba  that  portion  of 

with  each  other,"  etc.,  includes  and  im-  the  plaintiff's  charter  which  confers  the 

plies  plaintiflTs  capacity  and  power  to  power  to   loan   money;  but  it  is  suffi- 

make  the  agreement.    La  Grange  Mill  cient  to  plead  the  act  of  incorporation 

Co.  v.  Bennewitz,  28  Minn.  62.  by  reciting  its  title,  and  to  allege  in 

Pmrar  toTakt  Properly. — A  bill  filed  general  terms  the  authority  of  the  com- 

by  a  corporation  to  quiet  its  title  and  pany  to  make  the   loan.    Connecticut 

to  remove  a  cloud  therefrom  is  not  de-  Ins.  Co.  v.  Cross,  18  Wis.  109. 

murrable  because  it  fails  to  aver  that  2.  Frye  t'.  State  Bank,  10  111.  332. 

the  complainant  corporation   had  the  Defect  Not  Aided    by  Answer. — The 

power  under  its  charter  to  acquire  and  failure  of  the  defendant  to  answer  does 

hold  the  lot ;  in  the  absence  of  proof  to  not  aid  a  defect  in  not*alleging  such 

the  contrary,  the  corporation  will  be  authority.    Frye  v.  State  Bank,  10  111. 

presumed  to  have   had    such  power.  33a. 

Torrent   Ffre    Engine    Co.  No.  5  v,  8.  Young  Men's  Christian  Assoc,  v, 

Nfobile,  loi  Ala.  559.  Dubach,    82    Mo.    475;    America    L. 
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set  out  in  his  complaint  or  declaration  the  capacity  of  the  corpo- 
ration to  make  the  contract  sued  on.  Where  the  defense  of  ultra 
vires  is  allowable  to  a  corporation,  the  corporation  must  specially 
plead  it.* 

7.  ABATIXSITT  of  AGTIOK    BT  BlMOLimOK  OB  OOKflOUBATIOK — 

1,  Bight  to  Sne  after  DissolntioiL — After  a  corporation  is  dissolved, 

it  is  incapable  of  maintaining  an  action.  An  action  by  a  corpora- 
tion, which  is  pending  when  such  corporation  is  dissolved,  abates 
upon  such  dissolution  in  the  absence  of  a  statute  to  the  contrary.^ 

Assoc.   V,  Cook,  3o   Kan.   19;   Com-  legations.     It  was  held  that  defendants 

mercial  Bank  v.  King,  47  Iowa  64.  might  prove  that  the  apt>ointment  of 

Incapaelty  to  Hol4. — The  incapacity  the  plaintiff  exceeded  the  number  of 
of  a  corporation,  in  a  suit  by  it  for  the  employees  allowed  by  law,  or  that  the 
specific  performance  of  a  contract  to  funds  for  the  payment  of  such  em- 
sell  land,  to  purchase  and  hold  the  ployees  were  exhausted, 
same,  is  a  matter  of  defense.  Young  Power  of  Officers. — Where  the  answer 
Men's  Christian  Assoc,  v.  Dubach,  82  in  a  suit  against  a  corporation,  on  its 
Mo.  475.  note,  relies  simply  on  the  want  of  pow- 

Forelgn  Corporation. — If  the  defend-  er  of  the  corporation  to  issue  notes,  the 
ant  wishes  to  raise,  by  his  answer,  the  defendant  cannot  afterwards  object  that 
question  that  the  loaning  of  money  by  the  plaintiff  has  not  shown  that  the 
a  foreign  insurance  company  on  reaf-  officers  executing  the  note  were  em- 
estate  security  is  ultra  vires,  and  for-  powered  by  the  corporation  to  do  so. 
bidden,  he  should  plead  its  charter,  or  Smith  t'.  Eureka  Mills  Co.,  6  Cal.  i. 
the  laws  of  the  state  where  it  was  S.  Miami  Exporting  Co.  v.  Gano,  13 
organized,  or  both  such  charter  and  Ohio  269;  Carey  t/.  Giles,  10  Ga.  9. 
laws,  and  on  the  trial  produce  the  same  *'But,  finally  and  conclusively,  if  the 
in  evidence.  America  L.  Assoc,  v,  corporation  was  dead  at  the  time  of 
Cook,  20  Kan.  19.  such  service  and  decree,  then,  as  it  has 

Boquisltes  of  Plea. — The  articles  of  a  never   been  revived,  it  is  still  extinct 

lumbering  corporation  authorised  it  to  and    can   have   no  standing  in    court, 

purchase  timber  or  other  lands  neces-  Conceding   its    nonexistence    at    that 

sary  or  convenient  for  the  transaction  time,  we  cannot  conceive  how,  without 

of  its  business.     In  a  suit  by  the  cor-  a  new  life,  it  can,  in  its  corporate  name, 

poration  to  quiet  its  title  to  a  tract  of  institute   a    proceeding   asserting    its 

land,  and  to  compel  the  removal  of  an  nonexistence.    The  subsequent   action 

obstruction  therefrom,  it  was  held  that  of  certain  of  its  former  members  was  not 

the  defense  of  ultra  vires  is  not  well  designed  to  reinstate  the  old  corporation, 

pleaded,  unless  it  be  alleged   that  no  nor  did  it  have  that  effect.    It  is  the  old 

part  of  the   tract  was   timbered   land  and  not  the  new  society  that  now  asks 

suitable    for    complainant's    business,  relief.    It  is  in  no  position  to  demand 

Kentucky   Lumber  Co.  v.  Green,    87  it."     Per  Wright,  C.  J.,   in   Muscatine 

Ky.  257.  Turn   Verein  v,  Funck,  18   Iowa  473, 

1.  Griesa    v,     Massachusetts     Ben.  where  it  was  held  that  relief  cannot  be 

Assoc*,  133  N.  Y.  619,  15  N.  Y.  Supp.  given  to  a  corporation  against  a  decree, 

71 ;    Polsom   V,   School   Directors,   91  on  the  ground  that  it  had  no  existence 

111.  40a.  at  the  time  such  decree  "was  rendered, 

But  see   Brennan  v.  New  York,  62  when  it  is  not  shown  that  its  existence 

N.  Y.  367.  has  been  so  revived  that  it  may  have  a 

Proof  under    a    Denial.  —  Plaintiff  *s  standing  in  court 

complaint  alleged  that  in  March,  1871,  Building    Atfiociation    BOUing   Out. — 

he  was  appointed  by  the  comptroller  of  Where  a  building  and  loan  association 

the  city   of  New    York  an    attendant  sells  out  and  assigns  in  writing  all  its 

upon  the  Court  of  Common  Pleas ;  that  claims  for  unpaid  loans,  thereby  realiz- 

he  entered   upon    and    performed  his  ing  a  fund  sufficient  to  raise  the  value 

duties  until  June,  1872,  and  claimed  a  of  its  stock  to  tlie  maximum  fixed  by 

balance  of  his  salary  unpaid.     Defend-  the  constitution  or  the   by-laws,  and 

ant's  answer  simply  denied   these  al-  with    this   fund,    in    connection    with 
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Legislatures  may,  however,  enact  statutes  preserving  tocorponu 
tions  the  right  to  sue  for  debts  due  them,  and  if  such  a  statute  is 
in  force  at  the  time  the  corporation  is  dissolved,  the  right  to  sue 
is  not  impaired  by  dissolution  -}  but  it  is  not  in  the  power  of  the 
legislature,  by  renewing  the  charter  of  a  corporation  which  has 
been  dissolved,  to  revive  the  liabilities  to  the  corporation.* 

S.  Liability  to  be  Sued  after  BiasolntioiL — At  common  law,  upon 
the  dissolution  of  a  corporation,  the  debts  due  from  it  are 
extinguished.  The  absolute  and  unqualified  dissolution  of  a 
corporation  by  a  decree  of  forfeiture  or  legislative  repeal  extin* 
guishes  all  debts  due  from  it,  and  puts  an  end  to  all  its  rights  of 
action  and  property,  and  it  can  no  longer  be  sued ;  an  action 
pending  against  the  corporation  at  the  time  of  its  dissolution 
abates,  unless  preserved  by  some  statute.^ 

other  assets,  pays  off  and  satisfies  all  that  the  charter  of  the  bank  had  ex- 
its stockholders,  and  entirely  ceases  to  pired   by  limitation,   but  that  it  had 
transact  business,    it  is    virtually  dis-  made  a  general  assignment  of  its  assets 
tolved,  and  is  incapable  of  further  pros-  to  trustees,   who  were  authorized   by 
ecuting  a  pending  action  founded  upon  law  to  sue  in   the  corporate  name  of 
a  bond  so  transferred  and  assigned  after  the  bank  on  all  choses  in  action  due 
the  action  was  brought.    Van  Pelt  v.  to  it.    It  was  held  that  the  bank  was  so 
Home   Bldg.,   etc.,  Assoc,  87  Ga.  370.  far  a  corporation  as  to  make  it  com- 
'  Baatralnedbylidimotloii. — Aninjunc-  petent,  on  the  part  of  the  trustees,  to 
tion  restraining  an  insolvent  corpora-  sue  in  its  corporate  name  on  any  of  the 
tion  from  exercising  any  of  its  corpo-  choses  in  action,  transferred  to  them, 
tate  rights,    privileges,  or   franchises,  notwithstanding  the  expiration  of  the 
restrains  the  prosecution   by  the  com-  charter.    State  v,  Washington  Bank,  18 
pany  of  an  action  for  libel  commenced  Ark.  554. 

before  the  issuance  of  such  injunction.  Action  to  Soeorer  Tolls.  —  Where  a 

The  statute  authorizing  such  injunc-  company  was  incorporated  for  the  pur- 

tion  being  founded   on  public  policy,  pose  of  removing  from  a  river  all  ob- 

one  not  a  party  to  the  action  in  which  structions  to  the  free  passage  of  logs, 

the  injunction  was  issued  may    avail  and  was  authorized  to  demand  toll  of 

himself    thereof  to  procure  a  stay  of  the     owners    of    logs    freely    passing 

proceedings    in  an  action    which  the  down  the  river,  it  was  held,  in  an  action 

insolvent  corporation  is  attempting  to  to  recover  tolls  for  logs  that  passed  the 

prosecute  against  him.  Milwaukee  Mut.  river  freely,  that  the  defendant  could 

F.  Ins.  Co.  V,  Sentinel  Co.,  81  Wis.  207.  not  show  that  the  corporation  had  not 

Bzpinition  Pending  Appeal. — A  decree  removed  the  obstructions,  though  the 

was  entered  dismissing  a  bill  by  a  cor-  act  of  incorporation  was  to  be  void  if 

poration,   and  an    appeal    taken,  and  they  should   not   be    removed  in  one 

pending  the  appeal  the  charter  of  the  year,  and  though  more  than  a  year  had 

corporation    expired.     On    a    motion  elapsed  before  the  action  was  brought. 

that  the  appeal  be   entered  as  abated,  Bear-Camp-River-Co.  v.  Woodman,  2 

and  objection  that  before  the  expira-  Me.  404. 

tion  of  the  charter  the  corporation  as-  1.  Robinson  v.  Lane,  19  Ga.  337. 

signed  all  its  interest  in  the  subject  in  2.  Commercial   Bank  v,  Lockwood, 

controversy,  it  was  held  that  the  appel-  2  Harr.  (Del.)  8. 

late  court  might  inquire  of  the  fact  of  8.  National     Pahquioque     Bank    v, 

the  assignment,  and,  if  found  to  be  true,  Bethel  First  Nat.  Bank,  36  Conn.  325 ; 

might  permit  the  suit  to  proceed,  with-  Commercial  Bank  v»  Lockwood,  2  Harr. 

out  noticing  the  dissolution  of  the  cor-  (Del.)   8;    Hightower    v,    Thornton, 

poration   on    the  record.    Alexandria  8  Ga.  486 ;  Thornton  t;.  Lane,  11   Ga. 

Bank  V.  Patten,  i  Rob.  (Va.)  528.  459;  Robinson  v.  Lane,  19  Ga.  337; 

Aastgnment.— On  an  issue  to  the  plea  Port  Gibson   v.   Moore,  13   Smed.  & 

of  no  such  corporation  to  a  suit  in  the  M.  (Miss.)  157;  Fox  v,  Horah,  i  Ired. 

corporate  name  of  a  bank,  it  appeared  Eq.  (N.  Ceir.)  358;  Malloy  v.  Mallett, 
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3.  ConBolidation.  —  The  consolidation  of  a  corporation  with 
another  does  not  abate  a  suit  pending  at  the  tinie  of  such  con- 
solidation.^ But  it  is  competent  for  the  legislature  to  provide  that 

6  Jones.  Eq.  (K.  Car.)  345;  White  v.  Dissolution   by  VolnnUrjr  Act.-*- A 

Climpb^U,  ^  Humph.  (l*enn.)  38 ;  Pen-  dissolution  of  a  corporation  bj  the  vol- 

dleton  V,  Russell,  144  U.  S.  644;  U.  S.  untary  act  of  the  stockholders  doeft  tiot 

V.  Alezander«4  Cranch  (C.  C.)  311.  take  aWfty  the  power  to  act  for  the 

A  judgment  recovered  in  a  suit  com-  purpose  of  winding  up  its  affairs,  nor 

menced    against    a    corporation    two  the  right  of  a  creditor,  in   equity   at 

months  after  its  dissolution  was  held  least,  to  be  relieved  ffom  the  Inequi- 

to  bt  Hot  even  prima  facte  evidence  of  table  consequences  of  such  dissolutioti. 

a  debt  due  from  the  corporation  at  the  Muscatine  Turn  Verein  v,  Funck,  18 

time  of   its    dissolution.     Bonaffe    V,  Iowa  469. 

Fowler,  7  Paige  (^.  Y.)  576.  ^aillnir  to  WllLd  tn^  Business.— A pri- 

AMAOfittilit.  <^  Receivers  were  ap-  vate  business  corporation,  dulj  char- 
pointed  for  an  insolvent  corporation,  tered  and  organized,  which  has  failed 
and  a  decree  of  court  was  passed,  under  to  wind  up  its  business  when  the  time 
a  statute  authorizing  it,  vesting  in  them  fixed  bv  its  charter  for  its  duration  ex- 
the  property  of  the  company  and  an-  pired,  but  has  continued  to  carrj  on  its 
nulling  Us  charter.  A  suit  was  pending  corporate  business^  may  be  sued  in  a 
at  the  time,  against  the  company,  in  court  of  law  in  its  corporate  name  for 
which  its  property  had  been  attached,  a  tort  committed  by  it  after  its  charter 
It  was  held  that  the  dissolution  of  the  had  expired;  and,  in  such  a  case,  a  plea 
corporation  abated  the  suit  and  de-  that  the  charter  of  the  corporation  had 
stroyed  the  attachment  lien.  Wilcox  v,  expired  will  be  held  bad,  because  it 
Continental  L.  Ins.  Co.,  56  Conn.  46S.  does  not  also  aver  that  the  corporation 

In  foreign  attachment  against  a  cor-  had  wound  up  its  business,  and  ceased 

poration  as  defendant,  the  civil  death  to  exist  in  fact  as  well  as  in  law.    Mil- 

of    the  corporation    before    judgment  ler  v.  Newburg  Orrel  Coal  Co<,  31  W. 

against  it,  produced  by  the  decree  of  Va.  836. 

forfeiture  of  its  charter  by  a  judicial  1.  Evans  v.  Interstate  Rapid  Transit 

tribunal,  dissolves  the  attachment.  The  R.  Co.,  106  Mo.  594;  Baltimore,  etc.,  R. 

famishee  may  take  advantage  of  this  Co.  v.  Musselman,  3  Grant's  Cas.  (Pa.) 

y  pleading  it,  notwithstanding  judg-  348. 

ment  has.been  entered  asainst  the  de-  "But,  without  any  such   provision  as 

fendant     for    default    of  appearance,  the  above,  in  the  law  authorizing  the 

FarmersS  etc.,  Bank  v.  Little,  8  W.  &  consolidation,  a  court  of  justice  would 

S.  (Pa.)  207.  not  consider  the  mere  voluntary  union 

Judgment  after  ProceedlAgs  for  Dlsso-  of  several    corporations    into  one  as 

llitlon  Oommenced,  but  before  Decree. —  equivalent  to  the   death  of  either  of 

A  Judgment  recovered  against  a  cor-  them ;  or  attribute  to  the  law-making 

poration  by  due  course  of  law,  after  power  an  intention  of  enabling  them 

the  commencement  of  proceedings  for  to  discharge  their  liabilities  in  such  a 

the  voluntary  dissolution  of  the  cor-  summary  way.     It    is    not  a  case  of 

poration,  and  after  the  entry  of  an  death,   u>r  the  new    corporation  lives 

order  to  show  cause  against  such  dis-  from  the  life  of  the  old  one ;  their  sev- 

solution,  and  the  levy  of  an  execution  eral  lives  are  transferred  into  it ;  and, 

thereon  upon  the  corporate  property,  unlike  ordinary    cases    of  metempsy- 

prior  to  the  order  for  a  dissolution,  is  chosis,  this  translation  is  accompanied 

a  valid  lien,  and  is  entitled  to  a  prefer-  by  full  consciousness    of   the  former 

ence.    Matter  of  Waterbury,  8  Paige  state  and  its  liabilities.**     Per  Lowrie, 

(N.  Y.)  380.  J.,  in  Baltimore,  etc.,  R.Co.  v,  Mussel- 

And  a  judgment  recovered  against  man,  2  Grant's  Cas.  (Pa.)  352. 
a  corporation,  after  a  forfeiture  has  Dissolving  Consolidation.  —  K.  re- 
been  Incurred,  and  before  a  dissolution  covered  judgment  against  two  con- 
has  been  judicially  declared,  is  valid  :  solidated  railroad  companies ;  after  ren- 
and  a  sale  under  it,  of  the  property  ot  dition  thereof  the  court  dissolved  the 
the  corporation,  passes  the  title  to  it  to  consolidation.  K.  then  moved  for  ez- 
the  purchaser.  Mickles  v,  Rochester  ecution  and  notified  both  companies  of 
City  Bank,  11  Paige  <K.  Y.)  xi8.  his  motion.    It  washeld  that  the  notice 
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the  dissolution  of  a  corporation  for  any  cause  shall  not  take  away 

or  impair  any  remedy  against  it,  for  any  liabilities  incurred 
previous  to  its  dissolution;  that  no  action  shall  abate  by  the 
dissolution  of  the  corporation  defendant.^ 

wasraffidedt,  that  the^alidlt^  of  K.'i  14  Fed.  Rep.  23a;  Edison  £Uctric 
judgment  was  not  Impaired  by  the  dis-  Light  Co.  7/.  U.  S.  Electric  Lighting 
solution,  and  that  he  wai  entitied  to  bit  Co.|  53  Fad*  Rep.  300. 
execution.  Ketcham  v,  Madison,  etc.,  And  a  corporation,  by  a  transfer  of 
R.  Co.,  3o  Ind.  260.  its  stock,  does  not  lose  its  corporate 
Xaaiaa. — In  an  action  against  a  rail-  character,  so  as  to  abate  condemnation 
road  company,  judgment  was  given  in  proceedings  instituted  before  the  trans- 
its favor,  when  the  plaintiff  instituted  fer.  Matter  of  Metropolitan  £1.  R. 
a  proceeding  for  review  in  the  Supreme  Co.  (Supreme  Ct.),  12  N.  Y.  Supp. 
Court.    AiTer  that  time  the  defendant  506. 

and    other    railroad    companies    were  1.  Blake  v,  Portsmouth,  etc^  R.  Co., 

consolidated  under  a  new  name,  and  39  N.  H.  435;  Robinson  t/.  Lane,  19 

the  defendant  company  ceased  to  ex-  Ga.  337 ;    People  v.  Troy  Steel,  etc., 

ist.    The    consolidated  company  sue-  Co.,  02  Hun  (N.  Y.)   304;  New  York 

ceeded  to  the  property,  powers,  and  Business    Corporations    Law    (Laws 

privileges,  as  well  as  the  obligations  1892,  c.  691,  ^  5). 

and  liabilities,  of  the  defendant  com-  Suit  for  Parsouai  ftdurUi. — A  cause 
pany.  No  motion  was  made  to  sub-^  Of  action  against  a  domestic  business 
stitute  the  successor,  or  to  revive  the  corporation,  for  injuries  caused  by  its 
proceeding  In  its  name,  until  more  than  negligence,  does  not  abate  upon  its  dis* 
a  year  after  the  defendant  company  solution,  but  survives,  and  an  action 
had  become  defunct,  and  the  succesftor  thereon  is  maintainable  against  the 
refused  its  consent  to  such  revivor.  It  trustees  holding  the  corporate  property 
was  held  that  no  revivor  could  then  be  for  the  purposes  of  distribution.  Mar- 
had  in  the  name  of  the  successor,  and  staller  t^.  Mills,  143  N.  Y.  398;  Hep- 
that  the  proceeding  in  error  must  be  worth  v.  Union  Ferfv  Co.,  62  Hun  (N. 
dismissed.  Cunkle  v.  Interstate  R.  Y.)  258.  Contra,  Grafton  v.  Union 
Co.,  54  Kan.  194.  Ferry  Co.,  2o  Civ.  Pro.  Rep.  (Brook- 
Maw  YarlL— By  the  New  York  Act  lyn  City  Ct.)  238;  Matter  of  New 
of  Maj  22,  1884  (Laws  1884,  c.  367,  p.  York  Oxygen  Co.,  24  Civ.  Pro.  Rep. 
448),  it  is  provided  that  no  action  to  (N.  Y.  Supreme  CtO  398. 
which  the  old  corporation  was  a  party  Bringing  In  Representatives  of  Dis- 
shall  be  abated  by  reason  of  such  con-  s<dvad  Corporation.^  Where,  during  the 
solidatlon  pending  suit,  but  the  cause  pendency  of  an  action  against  a  cor- 
shall  proceed  as  if  the  consolidation  poration,  It  is  dissolved,  au  subsequent 
had  not  taken  place,  or  the  new  proceedings  taken  by  the  plaintiff  in 
corporation  shall  be  substituted  by  the  action  before  defendant's  repre- 
order  of  court.  This  statute  is  bind-  sentatires  are  brought  in  are  void, 
ing  on  the  federal  courts.  Edison  Wamsley  v*  Horton,  87  Hun  (N.  Y.) 
Electric  Light  Co.  v»  Westinghouse*  347. 
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By  W.  Calvin  Chesnut  and  J.   Hooper  Edmondson. 
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1.  Definition,  io6. 
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3.  History,  108. 

4.  Nature,  108. 

a.  Relation  to  Damages,  108. 

b.  Relation  to  Judgment,  109. 

n.  POWEB  TO  AWABD  COSTS,  I  lO. 
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c.  What  Statute  Governs,  in. 

(i)  In  Point  of  Time,  in. 
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2.  In  Equity,  1 14, 
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b.  The  Jury,  115. 

c.  An  Arbitrator,   116. 
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b.  Where  Lack  of  Jurisdiction  Not  Apparent,  119. 
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^.  References,  123. 
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a.  Nonsuit,  125. 

^.  Discontinuance,  126. 

^,  Abandonment  or  Dismissal  by  Plaintiff,  128. 
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d.  Dismissal  by  Court,  129. 

e.  On  Abatement,  130. 

/.  Arrest  of  Judgment,  131. 
5.   upon  Various  Pleadings,  131. 

a.  Demurrer,  131. 

b.  Plea  Puis  Darrein  Continuance,  1 32. 

c.  Disclaimer,  132. 

d.  Repleader,  133. 

6    Where  there  Are  Several  Defendants,  133. 
a.  In  General,  133. 

^.  Recovery  by  Some  Defendants  Only,  133. 
(i)  Legislation  Concerning,  133. 
(2)    What  Costs  Successful  Defendant  Entitled  to,  1 34. 

c.  Where  One  Defendant  Suffers  Default  and  the  Other  De- 

fends, 135. 

d.  Joint  or  Several  Bills  of  Costs,  135. 

(i)    Where  the  Defendants  do  Not  Sever,  135. 

(2)  Where  the  Defendants  Sever,  1 36. 

(3)  Appearance  by  the  Same  or  Different  Attorneys,  1 38. 

e.  Discontinuance  as  to  One  or  More,  139. 

7.  Where  there  Are  Several  Suits,  1 39. 

a.  Generally,  139. 

b.  Upon  the  Same  Cause  of  Action,  140. 

(i)  Against  Joint  Tortfeasors,  140. 

(2)  Against  Different  Parties  to  Same  Note,  140. 

c.  Where  Several  Suits  are  or  might  be  Consolidated,  141. 

d.  Failure  to  Set  Off  Claim  Afterwards  Sued  on,  142. 

8.  Apportionment  and  Division,  142. 

a.  Where  Success  is  Divided,  142. 

(i)  Generally,  142. 

(2)  Suit  upon  Claim  Composed  Oj  Several  Items,  142. 

(3)  Suits  for  the  Recovery  of  Personal  Property,  143. 

b.  Where  there  Are  Several  Counts  or  Issues,  143. 

(i)  Counts,  143. 

(2)  Abandonment  of  Some  Counts,  145. 

(3)  Issues,  145. 

(4)  Issues  of  Law  and  Fact,  146. 
^9.    Where  the  Case  is  Settled  out  of  Court,  146. 

a.  By  Compromise,  146. 

b.  By  Payment  by  the  Defendant,  147. 

10.  Novel  and  Doubtful  Questions,  147. 

11.  Various  Classes  of  Parties,  148. 

a.  Parties  to  the  Suit,  148. 

{})  In  General,  148. 

(2)  Nominal  Party,  149. 

(3)  Plaintiff  Suing  en  Autre  Droit,  1 50. 

(4)  Equitable  Plaintiff,  1 50. 

b.  Assignor  and  Assignee,  1 50. 

r.  General  Assignee  for  the  Benefit  of  Creditors,  151. 

d,  Govemtnents  or  Municipalities,  151. 

e.  Public  Officers,  152. 
/.  Attorneys,  153. 

g.  Infant,  Guardian,  and  Next  Friend,  155. 
h.  Married  Woman,  156. 
I.  Stockholders,  156. 
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j,  Execut(frs  and  AdpUnisirat&rs,  156. 
fc.    Trustees  and  Receivers,  1 56. 
/.   Garnishee,  156. 
m.  Estate  or  Fund,  1 56. 
(i)  In  General,  156. 

(2)  Construction  or  Contest  of  Will,  157. 

(3)  Interpleader,  157. 
«.  Interveners,  157. 

o.  Suits  in  Forma  Pauperis,  157. 

IV.  CiOBTB  DEPEHDEITT    09  AXOUITT   DT   COKTBOTISB8T  OB  STO  BE- 
COYEBED,  157. 

1.  Costs  Dependent  on  Amount  of  Demand,  157. 

fl.   /«  General,  157. 

^.  Payments  Not  Part  of  Claim,  158. 

2.  C<?j/y  Dependent  on  Amount  of  Recovery,  1 59. 

a.  /«  General,  159. 

(i)  Statute  Governs,  159. 

(2)  Interest  and  Costs  Not  Considered ^  160. 

(3)  Recovery  of  Nominal  Damages,  161. 

(4)  Reasonable  Expectation  of  Greater  Recovery t  161. 

(5)  Miscellaneous,  162. 
^.  7>i  Gw^j  of  Appeal,  163. 

(i)  Plaintiff  Recovering  Less,  163. 

(2^  Reversal  for  Plaintiff',  163. 

(3)  fudgment  for  Defendant,  164. 
^.    W^^/i  Several  Defendants,  164. 
</.  furisdiction  as  Affecting  Costs,  164. 

(1)  Within  Exclusive  furisdiction  of  Upper  Court,  164. 

(2)  Within  furisdiction  of  fustice,  165. 

(3)  When  furisdiction  Concurrent ^  165. 

(4)  furisdiction  Determined  by  Amount  Recovered,  165. 

(5)  Reduction  by  Set- Off,  168. 
tf.   G?5/y  /*«  Specific  Actions,  168. 

(!)  Ofj^j  Referred  to  Arbitrators,  168. 

(2)  Actions  in  Tort  Generally,  168. 

(3)  Breach  of  Warranty,  169. 

(4)  Actions  for  Chattels  and  Choses  in  Action,  189. 

(5)  Ubel  and  Slander,  170. 

(6)  Suits  to  Enforce  Liens,  171. 

(7)  Actions  for  Penalty,  171. 

(8)  Replevin,  171.        ^ 

(9)  Trespass,  172. 
(10)   Trover,  172. 

^   Oj/Sj  /«  Actions  Concerning  Realty,  172. 
(i)  General  Rule,  172. 

(2)  /rj«^  rti  /d?  Ti'/Zf,  172. 

(a)  /«  General,  172. 

(3)  Raising  the  Issue,  173. 

(r)    ff%<'«  Title  Not  in  Issue,  175. 

(3)  G7J/J  «/^/r«  Recoffery  below  Limited  Amount,  176. 

(4)  G?5/j  /«  Suits  for  Trespass,  176. 

(a)  General  Rule,  176. 
(^)   Trespass  q,  c,f,  176. 

(5)  Costs  in  Other  Actions  for  Damages,  177. 
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g.  Na  More  Costs  than  Damages y  17I. 
(i)  In  General,  178. 

(2)  Cases  v)here  Rule  Not  Applicable,  179. 

(3)  ^ho  Liable  for  Remaining  Costs,  180. 

(4)  One- Quarter  Costs,  181. 

h.  Costs  when  Claim  Reduced  by  Set-Off.  See  article  Set-off 
AND  Counter-claim,  j8i. 

/.  Costs  when  Claim  Reduced  by  Tender.  See  article  Ten- 
der, 181. 

j.  Costs  when  Claim  Reduced  by  Payment,  See  article  Pay- 
ments. 181. 

fc.  Costs  when  Claim  Reduced  by  Offer  of  Judgment.  See 
article  Offers  of  Judgment,  i  »  i  . 

/.   Costs  when  Claim  Reduced  in  Other  Wfiys,  181. 

V.  DOUBLB  AKB  TBEBLE  CiOSTB,  lg2. 

1.  When  Allowable,  182. 

2.  Mode  of  Computation,  184. 

^  Costs  upon  Oraktino  New  TBIAXi.     Se^  article  N;ew  Trial. 

^  Costs  nr  A)uit7,  184. 

1.  General  Principles,  184. 

2.  The  Prevailing  Party,  186. 

3.  When  Costs  wUl  be  Apportioned  m' Not  Awarded,  187. 

4.  Dismissal,  189. 

5.  Pleadings,  190. 

6.  Parties,  191. 

VZZL  Costs  nr  Cbdohal  Cases.    Se^  articleTiNES  and  Costs  in  Crimi- 
nal Cases. 

DL  Costs  nr  Affellate  CoimT,  192, 

1.  General  Discretion,  192. 

2.  Writs  of  Error,  196. 

3.  Affirmance,  197. 

4.  Dismissal,  199. 

5.  Reversal,  200. 

6.  Partial  Affirmance  or  Reversal,  202, 

7.  Remittitur,  204. 

fl.   Of  Amount,  204. 
^.   Of  Record,  205. 

8.  Appeals  from  Magistrates,  205. 

9.  Appeals  from  Commissioners,  208. 

10.  Appeals  from  Probate  Courts,  208. 

1 1 .  Negligence  or  Default  as  Affecting  Costs,  210. 

a.  /«  General,  210. 

^.   Omission  to  File  Papers,  211. 

r.  Appeal  on  Point  Not  Made  Below,  212. 

12.  Prolix  Transcripts,  212. 

13.  Revision  of  Costs,  216. 

^i .  General  Doctrine  ,216. 
^.  /«  Equity,  218. 

14.  Interpretation  of  Decrees,  219. 
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X.  Com  OV  IffTXBLOOVTOBT  AITB  SFEilAL  PBOCESDIVCW,  22 1. 

1.  Interlocutory  Costs,  221. 

a.  In  General,  221. 

b»  Notice  of  Motion,  223. 

c.  Failure  to  Appear,  223. 

2.  In  Special  Proceedings,  224. 

3.  In  Courts  of  Special  Jurisdiction^  224. 

XL  Taxatiov  of  C08T8,  224. 

1.  What  Is  Taxable,  224. 

a.  In  General,  224. 

(i)  Between  Party  and  Party,  224. 

(2)  Between  Attorney  and  Client,  225. 

(3)  Costs  Arising  after  Judgment,  7.2^. 

(4)  Disbursements,  226. 

b.  Attorneys  Fees,  226. 

(i)  Appearance  or  Docket  Fee,  226. 
(2)  Reasonable  Fees  for  Services,  228. 

c.  Fees  of  Various  Officers,  230. 

d.  Stenographer' s  Fees,  231. 
e.  Surveyor's  Fees,  233. 

y.  Depositions  and  Commissioners  to  Take  Testimony,  233. 
g.  Printing  and  Transcribing,  233. 
(i)  In  General,  233. 

(2)  Documentary  Evidence,  234. 

(3)  <?«  Appeal,  235. 

(a)  Record,  235. 
(^)  ^n-^,  235. 
A    TJffWf,  ThVi/,  and  Argument  Fees,  235, 
(i)   7>f7«  /^<r<rj,  235. 

(2)  Trial  Fees,  236. 

(3)  Argument  Fees,  237. 

1    Costs  of  a  Previous  Suit,  237. 
/.   OM^r  Items,  238. 

2.  Procedure,  239. 

a.  ^  W^^w  G7J/5  y^r^f  to  be  Taxed,  239. 
^.  Affidavit  to  the  Bill  of  Costs,  242. 
c.  Notice  of  Taxation,  243. 

(i)  Failure  to  Give,  243. 

(2)  Failure  to  Appear  and  Object,  244. 
d.    Time  of  Taxation,  245. 

Xn.  SiYiEw  OF  Taxatiov,  246. 

1,  In  Lower  Court,  246. 

a.  Proper  Procedure,  246. 

b.  Time  of  Moving  for  Relaxation,  2A^, 

(i)  In  General,  248. 
(2)  After  Appeal,  249. 

c.  What  the  Motion  Should  Show,  250. 

d.  Action  of  the  Court,  251. 

2.  Upon  Appeal,  251. 

a.  /^riWf  What  Appeal  may  be  Taken,  251. 
^.  Bill  of  Exceptions  Necessary,  252. 
^,    ^f%<7  way  ^/  Appeal,  253. 
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tSL  Patkbvt  akd  CoLLBonov,  253. 

1.  From  Whom  to  be  Collected ^  253. 

2.  Ttme  0/ Payment,  2^^, 

3.  To  Whom  Payable,  255. 

a.  Clerk  or  Sheriff^,  255. 

b.  Prevailing  Party,  256. 

4.  Remedies  for  Collection^  256. 

a.  By  Action,  256. 

b.  By  Execution,  256. 

(1)  In  General,  256. 

(2)  Mandamus  for  Issuance  of  Execution,  257. 

(3)  What  the  Execution  Should  Show,  258. 

(4)  Execution  Irregularly  Issued,  258. 

(5)  Collection  of  Fees  of  Court  Officers,  258. 

c.  By  Attachment,  259. 

d.  By  Punishment  as  for  Contempt^  260. 

e.  Lien  for  Costs,  260. 
f   Other  Remedies,  260. 

5.  Payment  as  a  Condition,  261. 

a.  Of  Prosecution  of  Second  Suit,  26\, 

{})  In  General,  261. 

(2)  The  Court,  262. 

(3)  The  Parties,  263. 

b.  Of  Granting  Relief  or  Favors,  263. 

6.  Set-Off  of  Costs,  264. 

CROSS-REFERENCES. 

In  addition  to  the  particular  places  pointed  out  in  the  following  references, 
*nd  the  articles  referred  to  in  the  body  of  this  article,  the  investigator  should 
*iso  consult  the  various  articles  in  this  work  concerning  all  proceedings  in 
fonnection  with  which  questions  relating  to  costs  may  arise.  Thus  the  follow- 
'?8  cross-references  to  preceding  volumes  suggest  the  manner  in  which  par- 
ticular matters  relating  to  costs  will  be  distributed  among  the  multitudinous 
"ties  in  the  succeeding  volumes  of  this  work : 

^  U>  Extra  Allowances  of  Costs,   sec  article  ADDITIONAL  ALLOW- 
ANCES OF  COSTS,  vol.  I,  p.  21 1. 

Security  for   Costs,   sec   articles    SECURITY  FOR    COSTS;  AP- 
PEAL BONDS,  vol.  I,  p.  963. 

Costs  in  Suits  in  Forma  Pauperis,  see  article  FORMA  PA  UPERIS. 

Costs  to  Abide  the  Event,    see   article   ABIDING  THE  EVENT, 
vol.  I,  p.  59. 

Costs  in  Admiralty  Proceedings,  see  article  ADMIRALTY,  vol.    i. 
pp.  276.  290,  299,  303. 

Costs  upon  Agreed  Case,  see  article  AGREED  CASE,  vol.  i,  p.  399. 

Costs  in  Alimony  Proceedings,  see  article  ALIMONY,  vol.  i,  p.  455. 

Costs  upon  Allowing  Amendments,  see  article   AMENDMENTS, 
vol.  I,  pp.  506,  646. 

Appeals  from  Decisions  Affecting  Costs,  see  article  APPEALS,  vol.  2, 
p.  133. 

Waiver  of  Right  of  Appeal  by  Payment  of  Costs,  see  article   AP- 
PEALS, vol.  2,  p.  177. 

Taxation    of    Costs  to    Complete  Appealable  fudgment,    see    article 
APPEALS,  vol.  2,  p.  252. 
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Cos^  on  Dismissal  of  Appeal ^  see  articlp  APPEALS,  vol,  2,  p.  354, 

Costs  on  Arrest  of  Judgment,  see  article  ARREST  OF  JUDG- 
MENT, vol.  2.  p.  82a. 

Costs  in  Suits  to  Protect  Assigned  Property^  see  article  ASSIGN- 
MENT FOR  BENEFIT  OF  CREDITORS,  vol.  2,  p.  876. 

Costs  in  Action  to  Set  Aside  Assignment,  see  article  ASSIGNMENT 
FOR  BENEFIT  OF  CREDITORS,  vol.  2,  p.  909. 

Costs  on  Accountings  of  Assignee,  see  article  ASSIGNMENT  FOR 
BENEFIT  OF  CREDITORS,  vol.  2,  p.  918. 

Costs  in  Bastardy  Proceedings,  sec  article  BASTARDY,  vol.  3, 
p.  311. 

Costs  of  Examination  de  Bene  Esse,  see  article  BILLS  DE  BENE 
ESSE,  vol.  3,  p.  334. 

Costs  on  Bills  of  Review,  see  article  BILLS  OF  REVIEW,  vol.  3,  p. 

597. 
Costs  of  Settling  Disputed  Boundary,  see  article  BOUNDARIES, 

vol.  3,  p.  677. 

Costs  upon  Certiorari  Proceedings,  see  article  CERTIORARI,  vol.  4, 
pp.  313,  321. 

Costs  upon  Change  of  Venue,  see  article  CHANGE  OF  VENUE, 
vol.  4,  pp.  453,  478. 

Costs  where  Actions  are  Consolidated,  see  article  CONSOLIDA- 
TION OF  A  CTIONS,  vol.  4,  p.  699. 

Costs  in  Contempt  Proceedings,  see  article  CONTEMPT,  vol.  4, 
p.  806. 

Continuance  for  Failure  to  Give  Security  for  Costs,  see  article  CON- 
TINUANCES, vol.  4,  p.  831. 

Payment  of  Costs  as  Condition  pf  Allowance  of  Continuance,  see 
article  CONTINUANCES,  vol.  4.  p.  888. 

I.  IVTBODVCTORT — 1.  Definitioa. — Costs  are  those  expenses  in. 
curred  by  parties  in  prosecuting  or  defending  suits  or  proceed- 
ings at  law  or  in  equity,  which  are  recognized  and  allowed  by  law.* 

1.  Oilier  DeftnlUoBS. — **  Co$ts  are  the  in  Georgia,  a  well-understood  mean- 
expenses  incident  to  the  conduct  of  a  ing.  It  includes  all  charges,  fixed  bj 
suit  either  in  its  prosecution  or  defense,  statute,  as  compensation  for  services 
and  such  disbursements  as  are  allowed  rendered  by  officers  of  the  eourt  in  the 
by  law  as  fees  to  witnesses  and  officers  progress  of  the  cause.  It  does  not  em- 
of  court."  I  Bouv.  376 ;  Ex  p.  Griffin,  88  brace  fees  to  which  counsel  profecuting 
Tcnn.  547;  Stanton  County  v,  Madison  or  defending  may  be  entitled  by  con- 
County,  10  Neb.  304.  tract,  express  or  implied,  between  them 

Costs  are  *'  a  pecuniary  allowance,  and  their  clients."    Davis  v,  S(ate,  33 

made  by  positive  law,  to  tiie  successful  Ga.  531. 

party  in  a  suit,  or  distinct  proceeding        Not     All    BzpeiiBei    laelnded. — The 

within  a  suit,  in   consideration  of,  and  term  does   not  embrace  all  expenses 

to  reimburse,  his  probable  expenses."  incurred,    but    only    those    expenses 

Abbott  L.  Diet.;  Cline  v.  Crescent  City  pending  the  suit  which  are  allowed  or 

R.  Co.,  42  La.  Ann.  35;    Price  v.  Gar-  taxed  by  court.    Cary   v.   Ducker,  53 

land,  4  Np  Mex.  365.    See  also  Mark-  Ark.  103 ;  Swartxell  v,  Rogers,  %  Kan. 

ham  V.Ross,  73  Ga.  105;   Rousseau  v.  374.    See  Potter  v.  Richards,  10  Wend. 

Creditors,  17  La.  206.  (N.  Y.)  607. 

In  Georgia. — ^  The  term  'costs,'  as  ap-        Attomey^B  F^ee  «Ad  CoQunlBBlona. — 

plied  to  proceedings  in  a  couft  of  jus-  Only  those  expenses  of  a  suit  or  action 

tice,  has,  in  the  acceptation  of  the  pro-  which  may  be   recovered   by  law  from 

f  ession,  and  by  the  practice  of  all  courts  the  losing  party  are  costs.    The  term 
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MitlagBtriitd  from  MihiyMmMitB  ud  Vmi. — The  term  is  not  synony- 
mous with  either  ''disbursements*'  or  **  fees/'  although  it  is  fre- 
quently confused  with  the  former,  and  used  comprehensively  to 
include  the  latter.^ 

I.  Olsmi — XstifflMatorj  ui  fiasl. — Costs  are  either  interlocutory, 
such  as  arise  upon  some  distinct  and  separate  proceeding 
during  the  course  of  a  suit,  as  upon  a  motion ;  or  final,  such  as 
depend  upon  the  event  of  the  suit,  and  are  granted  only  on  its 
termination.^ 

does  not  ioelude  eommissione  due  at-  recovered  by  the  officer  in  a  suit  in  hit 

tomejs  on  adjudged  forfeitures.    State  owp  name.    In    the   Identity  ol   the 

7.  Dycbet,  28  Tex.  555.     When  used  usual  mode  of  collection  alone,  is  there 

in  mn  agreement  the  word  has   a  legal  the   least   resemblance  between  costs 

signification,  including  onlj  those  ex-  and  fees.     But  so  far  has  this  mode  of 

pen  diturts  which  are  by  law  taxable  collection  prevailed,  that  the  officer  is 

and  to  be  included  in  the  judgment.  It  permitted  *  *  *  to  collf  ct  his  fees  by 

is  not  admissible  to  show  by  parol  evi-  an  execution    in    the   original   cause, 

dence  that  attorney's  fees  were  intend-  where  the  successful  party  has  nothing 

ed  to  bf  included.   McDonald  v.  Page,  to  receive.''     Per  Gibson,  J.,  in  Musser 

Wright  (Ohio)  I2J.    Bee  Apperson  v.  v.  Good,  n   S.  ft  R.  (Fa.)  H?*    See 

Mutual  Ben.  L.  Ins.  Co^  38  N.  J.  L.  also  Ranck  v.  Hill,  3  Fa.  St.  423;  Cnre^ 

273.  ton  V.  Westfield,   2±  S.  Car.  457;  Nel- 

Ooatta  of  What  Oonrt. — The  costs  of  son  v.  Turner,  7  Ina.  36;  Henderson  v. 

the  caurt  where  the  action  or  suit  is  State,  96  Ind.  437 ;  Tillman  v.  Wood, 

pending  are  understood  when  fi  statute  58  Ala,  578. 

declares   a   party  shall   recover  costs i  In    Federal   Practice    the    acts  of 
unless  it  is  otherwise  provided.  Judson  Congress  preserve  the  distinction  be- 
V,  Leaeh,  7  Cow.  (N.  Y.)  153.     Com-  tween  fees  and  costs,  and  are  notsuper- 
^r«   H«abrpuc]c   v,  Sphoonmaker,  9  seded  by  the  state  statutes  where  the 
Cow.  (N.  Y.)  692.  latter  are  construed  to  permit  a  more 
Ckwfea    Incurred   after    Judgment,  as  indulgent  practice.    O'Neil  v.  Kansas 
well  as  those  l>efore  the  rendition  of  City,  etc.,  H.  Co.,  31  Fed.  Rep.  663. 
judgment,   are  usually  included  in  a  IHattngnlihed  firom  DfsbnrBamenti.-i- 
judgment  for  costs.    Peyton  v.  Brooke,  "Costs''  and  **  disbursements"  are  some- 
3  Cranch  ( U.  S.)  92.  times  used  one  for  the  other.  The  sense 
L  Pennsylvania  R.  Co.  v.  Keiffer,  in   which   they  were   intended   to  be 
23  Pa.  St.  356.  used    is  to  be   looked  at  rather   than 
IMallBgvlahad  fimn  Ftea. — Costs  are  their  strict  technical  signification.     In 
an  allowance  to  a  party  for  expenses  theory,  fees    are    paid    to   officers  of 
incurred  in  conducting  his  suit;  fees  court  and  witnesses  when  their  serv- 
are  %  eompensation   to  an   officer  for  ices   are  employed,  but,  unless  this  is 
services  rendered   in  the  progress  of  done,  such    fees    cannot   properly  be 
the  cause.     "  OriginaUyi  I  apprehend,  classed  as  disbursements  when  noth- 
fees  were  in  strictness  demandable  the  ing  has  been   disbursed.    The  reason 
instant  at  which  the  services  were  ren*-  of  the  confusion  of  terms  is  probably 
dered;but  an  unintemipted  course  of  due    to    the    difference    between    the 
indulgence  at    length  ripened  into  a  theory  and  practice,  the  latter  being 
custom  which  has  received  the  sane-  not  to  pay  the  fees  at  the  time  but  to 
tion   of     judicial    decision  *  *  *  that  allow    them  to    remain    due    to    the 
the  party  for  whose  benefit  they  were  several  officers  till  the  termination  of 
rendered  siiould  not  l>e  called  on  till  the  action,  and  then  to  have  them  taxed 
after  the  determination  of  the  cause,  as  costs  due  such  officers.     Dauntless 
when,  to  avoid  the  vexation  of  an  orig-  Mfg.  Co.  v,  Davis,  34  S.  Car.  536.   See 
inal  suit  for  a  trilling  demand,  it  be-  also  Mitchell,  etc.,  Co.  v.  Downing,  23 
came  a  practice  to  include  them  in  the  Oregon  44S;   Delcomyn  v.  Chamber- 
execution,  as  if  they  were  a  part  of  the  lain, 48  How.  Pr.  (N.  Y.  Super.  Ct.)  409. 
successful    party's    cosU.      But    they  3.  Bac.  Abr.,  tit.  * 'Costs;"  3  Tidd's 
were,  in  truth,  not  so,  as  they  might  be  Pr.  945 ;  Anderson's  Law  Diet  968» 
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BttwttB  Partj  ui  Pwtj,  ud  iMtwttn  Attonij  ud  CUnt. — Costs  are  also 
divided  into  those  that  are  allowable  between  party  and  party, 
and  those  allowable  between  attorney,  or  solicitor,  and  client. 
The  former  are  confined  to  the  taxed  costs  allowed  by  the  fee 
bill,  while  the  latter  include  all  reasonable  expenses  and  counsel 
fees.  It  is  with  the  former  that  the  present  article  is  chiefly  con- 
cerned.* 

3.  Hiftory. — At  common  law  costs  were  not  recoverable  ex- 
pressly by  name  in  any  case  by  either  the  plaintiff  or  defendant, 
but  in  practice,  in  cases  where  the  plaintiff  recovered  damages,  a 
certain  amount  was  generally  added  thereto  by  the  jury  to  com- 
pensate him  for  the  expense  to  which  he  had  been  put ;  and  when 
the  defendant  was  successful,  the  plaintiff  was  amerced  by  the 
king  pro  falso  clatnore.  This  allowance,  although  very  general, 
was,  however,  only  a  matter  of  grace  and  not  of  right  until  the 
statute  of  Gloucester  (6  Edw.  I.,  c.  i)  expressly  granted  to  the 
plaintiff  costs  of  the  ''  writ  purchased, '  where  he  recovered  dam- 
ages. This  statute,  although  very  restricted  in  terms,  was  greatly 
broadened  by  judicial  interpretation  until,  under  it,  with  the  addi- 
tion  of  subsequent  statutes,  the  allowance  of  costs  to  either  the 
plaintiff  or  defendant,  according  as  the  one  or  the  other  is  enti- 
tled, has  been  extended  to  practically  all  cases.^ 

In  This  Country,  both  in  the  federal  and  state  courts,  the  allowance 
of  costs  is  universally  provided  for  by  statute.* 

4.  Nature — a.  Relation  to  Damages. — Costs  are  in  the 
nature  of  damages,  although  they  cannot  now  be  awarded  as 

1.  Trustees  v,  Greenough,  105  U.  S.  vailed  a  reasonable  sum  beyond  dam- 

527.    See  In  re  Paschal,  10  Wall.  (U.  ages,  not  as  costs,  but  as  an  allowance, 

S.)  483.  ex  ffratia^  for  the  expenses  of  the  suit. 

8.  Stewart  v.    Hood,   10   Ala.  600;  Lehigh  Valley  R.  Co.  v.  McFarland, 

Aller  V,  Shurts,  17  N.  J.  L.  188;  Bitz  v.  44  N.  J.  L.  674. 

Meyer,  40  N,  J.  L.25a;  Steele  v.  Wear,  Gosto  to  Defendant. — The  first  legis- 

54  Mo.  531 ;  Orr  v,   Haskell,  3   Mont,  lation  on  the  subject  of  costs  was  the 

350;    Booth    V.    McQueen,    i    Dougl.  statute  of  Marlbridge  (52  Hen.  III.,  c. 

(Mich.)  41;  Teff ery  r.  Hursh,  58  Mich.  6),  which  gave  to  the  defendant  dam- 

258;  Tolford  V,  Church,  66  Mich.  431 ;  ages  and  costs  in   a  writ  of  right  of 

State  V.  Campbell,   19  Kan.  481 ;  Far-  ward,  where  the  suit  was   malicious, 

rier  t;.  Cairns,  5  Ohio  45 ;  Turnham  v.  but,  with  the  exception  of  this  particu- 

Shouse,  8  Dana  (Ky.)  3,  33  Am.  Dec.  lar  case,  the  defendant  could  not  re- 

473;   State   V.   Kinne,   41    N.  H.  238;  cover  costs  till  the  statutes  of  23  Hen. 

Hart  V,  Skinner,   16   Vt.   138,  42  Am.  VIII.,  c.  15,  4  Jac.  I.,  c.  3,  8  &o  Wm. 

Dec.  500;    U.  S.    Equitable  L.  Assur.  III.,  c.  11,  and  4  &  5  Anne,  c.  16,  gave 

Soc.  V,  Hughes,  125  N.  Y.  106;  Mitch-  him  when  he  prevailed  the  same  costs 

ell,  etc.,  Co.  V.  Downing,  33  Oregon  to  which  a  successful  plaintiff  would  be 

448;  Musser  v.  Good,  11  S.  &  R.  (Pa.)  entitled.    3   Black.  Com.  399;   Lehigh 

247 ;     Caldwell    v.    State,     2     Sneed  Valley  R.  Co.  v.  McFarland,  44  N.  J. 

(Tenn.)   490;   Tidd*s   Pr.  976;  Merri-  L.  674. 

field  on  Law  of  Attorneys  and  Costs  As  to  CkMta  de  Inoramento,  see  Kier- 

411,  413.  sted  V.  Rogers,  6  Har.  &  J.  (Md.)  282; 

It  is  also  said  that  in  early  times.  Price  v.  Garland,  4  N.  Mex.  365 ;  An- 

before    any    statute    on    the    subject,  derson's  Law  Diet.  267. 

justices  in  eyre  were  wont  at  their  8.  O'Neil  %k  Kansas  City,  etc.,   R. 

iters  to  give  to  a  plaintiff  who  had  pre-  Co.,  31  Fed.  Rep.  663. 
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such  by  the  jury.* 

Af  Pnnlihmant  and  ai  Seoompenae. — In  their  origin  they  were  given 
rather  as  a  punishment  -of  the  defeated  party  for  causing  the 

litigation,  than  as  a  recompense  to  the  successful  party  for  the 

expenses  to  which  he  had  been  subjected.*     Now,  however,  the 

latter  theory  generally  obtains  in  the  legislation  in  regard  to 
them. 

*.  Relation  to  Judgment. — Costs  form  no  part  of  the  relief 
sought,  but  are  the  mere  incident  of  the  judgment,'  and  when  not 
included  in  it  are  usually  lost.^ 

DeH — ^IntflrMt. — ^A  judgment  for  costs  is  not  a  contract,  .but  is  a 
debt  of  the  party  against  whom  it  is  rendered;^  and  interest 

will  be  allowed  upon  it  from  the  date  of  its  entry.® 

e«B«na  or  Spodile. — ^The  judgment  for  costs  may  be  either  general 

1.  Church  V.  Haj,  93  Ind.  323 ;  Shay  costs  will  not  pass  on  an  attempt  to  as- 

V.  Tuolumne  Water  Co.,  6  Cal.  386.  sign  it.    Lawrence  v,  Martin,  22  Cal. 

BmmMms   Coita  InTalldatliig   Judg-  173. 

moit. — A  justice's  judgment  given  for  4.  Alvord  v.  Stone,  78  Me.  296,  cit- 

damages  will  not  be  invalidated  by  in-  ing'  Stone  v,  Locke,  48  Me.  425. 

elusion  of  excessive  costs,  as  the  latter  6.  Sprott  v,  Reid,  3  Greene  (Iowa) 

are  not  to  that  extent  inseparable  from  489.     See  Church  v.  Hay,  93  Ind.  323; 

the   damages.    The  party  recovering  Dane  v,  Loomis,  51  Ala.  487. 

the  judgment  may  rectify  the  error  by  "There  is  in  principle   no  ground 

remitting  the  costs  and  suing  again  of  distinction  between   a  judgment  for 

upon  the  judgpnent  for  damages  where  costs  and   for  a  preexisting  debt  or 

the  judgment  debtor  does  not  appeal,  damages.    It  is  equally  a  judgment  for 

Whelpley  v.  Nash,  46Mich.  25.    Like-  money,  which    it   requires    the  same 

wise,  in  a  1<^  lien  suit  the  illegal  taxa-  means  to  pay."   Thayer's   Petition,  1 1 

tion  of  an  attorney  fee  will  not  inval*  R.  I.   160.    See    Hays   v,    Boyer,   59 

idate  the  judgment  nor  interfere  with  Ind.  341. 

the  lien  except  in  so  far  as  the  judg-  ImprliOBnieiit   for     Coats. — But   the 

ment  may  be   reduced  in  amount  by  constitutional  prohibition  against  im- 

deducting   the  illegal  excess.     Grand  prisonment  for  debt  does  not  prevent 

Rapids   Chair    Co.    v.    Runnels,    77  imprisonment     for     nonpayment     of 

Mich.  104.  costs  any  more  than  for  a  fine.  McCool 

S.  Musser  v.  Good,  11  S.  &  R.  (Pa.)  v.  State,  23  Ind.  127;   Smith  v.  State, 

247.  23  Ind.  133;  Morgan  v.  State,  47  Ala.  34. 

8.  Gray  v.  Dougherty,  25  Cal.  266 ;  Payment  of  Coata   Alone  No  Bar  to 

Shay  V,  Tuolumne  Water  Co.,  6  Cal.  Llmltationa. — Where  suit  was  brought 

286;   Knight    V.    Whitman,    6    Bush  to  revive  a  judgment   for  a  fine  and 

(Ky.)  51 ;  Saunders  v,  Tioga  Mfg.  Co.,  costs,  of  which  the  costs  had  been  paid, 

27  Mich.  520;  Whelpley  v.  Nash,  46  their  payment  was  not  considered  such 

Mich.  25 ;  Clark  v,   Rowling,  3  N.  Y.  a  payment  on  the  debt  due  the  state  as 

216;  Millard  f.  Cooper,  6111.  App.  420.  to  relieve  the  judgment  from  the  op- 

Bementof  JtfflBdletion. — Hence  they  eration  of  the  statute  of  limitations. 

are  no  such  part  of  the  matter  in  dis-  Strong  v.  State,  yj  Ind.  428. 

puteasto  give  a  court  jurisdiction  by  6.  Bates  v,  Wilson,   18  Colo.   287; 

increasing  the  amount  involved.  Votan  Palmer  v.  Glover,  73  Ind.  529;  Emmitt 

V.  Reese,  20  Cal.  89 ;  Bradley  v.  Kent,  v,  Brophy,  42  Ohio  St,  82;  Whelpley 

23  CaL  169;  Skillman  v.  Lachman,  23  v,  Nash,  46  Mich.  25.    Contra^  Ham- 

Cal.  109;  Bolton  v.  Landers,  27  Cal.  mond  v,  Hammond,  2  Bland  (Md.)3o6; 

106;  Maxfield  v,  Johnson,  30  Cal.  545 ;  O'Donnell  v.  Omaha,  etc.,  R.  Co.,  31 

Ward  V.  Scott,  57  Miss.  826;  Payne  v.  Neb.  846. 

Davis,  2  Mont.  381.  In  Baum  v.  Reed,  74  Pa.  St.  320,  it 

AaalgnabUtty. — ^As  costs  are  only  an  was  held  that  to  entitle  one  to  interest 

incident  of  a  verdict,  when  the  verdict  on  costs   he  must  show  that  he  has 

it  from    its    nature   unassignable   the  paid  them. 
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or  specific ;  and  it  is  correct  to  enter  judgment  for  a  certain 
amount,  including  costs.^ 

IL  PowiB  TO  AwABB  CotTB — 1.  At  Law — DepMident  upon  Statute— 
a»  Generally.— ^  As  the  recovery  of  costs  io  nomim  waa  un* 
known  to  the  common  law,  and  was  not  expressly  recognized 
until  provided  for  by  statute,  it  became  the  settled  doctrine  of 
the  courts  of  law  that  costs  were  the  creature  of  statute  merely, 
and  that  the  allowance  of  them  in  any  case  would  depend  entirely 
upon  the  terms  of  the  statute.  Thus  courts  have  no  inherent 
power  to  award  costs,  which  can  only  be  granted  in  any  case  or 
proceeding  by  virtue  of  express  statutory  authority.^ 

1.  Jackson  v.  Cummings,  15  111.  449;  3  Den.  (K.  Y.)  171;  Longf.  Olmsted,  3 
Palmer  v»  Gloves  73  Ind.  529.  Dem.  (N.  Y.)   581 ;  Croftit  v«  Braodt, 

V^hen  regularl^r  entered  up  in  a  judg-  58  N.  Y.  106 ;  U.  S.  Equitable  L.  Assur. 

ment  the  costs  of  the  action  become  a  Soc.  v.  Hughes,  x^c^N.  Y.  106. 

part  of  the  judgment,  and  their  amount  Pennsylvania, -^hWe^^eXiphis^eXQ..^  R. 

and  justice  are  not  subject  to  collateral  Co.  v*  Johnson,  a  Whart.  (Pa.)   275 ; 

attack.  State  7'.  Lander  County  (Nev.  Herbein   v,   Philadelphia,  etc.,  R.  Co. , 

1894),  35  Pac.  Rep.  300.  9  Watts  (Pa.)  272;  Stewart  v.  Baldwin, 

An  erroneous  judgment  for  costs  is  i  P.  &  W.  (Pa.)  461;  Shaw  v.  Irwin, 25 

no  ground  for  a  new  trial.     Anderson  Pa.  St.  347. 

V.  Greensburgh,  etc.,  Turnpike  Co.,  48  Scuff  Carolina, — Scott  v.  Alexan- 

Ind.  467.  der,  27  S.  Car.  15. 

2.  Arkansas, — Thorn  v,  Clendenin,  Tennessee. — State  t/.  O'Haver,  15 
12  Ark.  60.  Lea  (Tenn.)  46;  State  v,  Wormtck,  t 

Delaware, — Chillas    v.     Brooks,    5  Lea  (Tenn.)  559;  Mooneys  v.  State,  2 

Harr.  (Del.)  60.  Yerg.  (Tenn.)   578;  State  z;.  Barton,  3 

Aamaj.— State  v,  Campbell,  19  Kan.  Humph.  (Tenn.)  13. 

481.  VermonL-^TyX^T    v.    Frost,  48   Vt. 

Maryland. — See  Bell    v.   Funk,  75  486;  Munger  f.  Verder,  59  Vt  386. 

Md.  368.  Fed«ral  Oovrte.-^In  the  common-law 

Michigan, —  ]eSeTj   v,    Hursh,     c8  cases  in  the  courts  of  the  United  States, 

Mich.  246 ;     Tolford  v.    Church,    66  costs  are  purely  a  subject  of  legislative 

Mich.  431 ;    Aplin  v.  Baker,  84  Mich,  appointment.      The    court!    have    no 

113;  Hester  V4  Park  Com'rs,  84  Mich,  authority  to  award  them  as  an  incident 

450.  of  their  power  over  the  parties  or  the 

Minnesota, — Atwater  v%  Russell,  49  subject-matter   in    litigation,  nor  can 

Minn.  57.  they  be  recovered  upon  any  equity  in 

Missouri, — Shed    v,    Kansas    Cityi  the    case.      Coggill    v,    Lawrence,    2 

etc.,  R.  Co.,  67  Mo.  687 ;   Ford  v,  Kan-  Blatchf.  (U.  S.)  304. 

sas  City,  etc.,  R.  Co.,  29  Mo.  App.  Likewla*  with  Interlocutorjr  Costa.— 

616.  ^The  right  to  costs,  therefore,  in  all 

Nebraska, — Dow  v,  Updike,  11  Neb.  cases  at  law,  on  interlocutory  or  final 

95.  decisions,  in  England  and  this  country, 

New  Hampshire. — State   v.  Kinne,  if  it  exists,  rests  on  the  provisions  of 

41  N.  H.  238.  some  statute,  or  some  rule  of  court 

New  Jersey. — Apperson   v.  Mutual  authorized  by  statute,   and  where   no 

Bex).  L.  Ins.  Co.,  38  N.  T.  L.  272 ;   Hop-  statute  has  given  a  right,  none  exists, 

per  v.  Chosen  Freeholders,  etc.,  52  N..  and  this  doctrine  has  never  been  per- 

J.  L.  313 ;  Lehigh  Valley  R.  Co.  v.  Mc-  manently  departed  from,  and  is  univer- 

Farland,  44  N.  }.  L.  674.  sally  recognized."    Studwell  v.  Cooke, 

New    lork, — Clark   v,    Dewey,    5  38  Conn.  554.     But  see  Payn  v,  Lan- 

Johns.  (N.  Y.)  251 ;  Waterman  v.  Van  sing,  xo  Wend.  (N.  Y.)  607. 

Benschotten,   13  Johns*  (N.  Y.)  425;  On  Bpeelai  Prooeediagi  costs  will  not 

Krafft  t;.  Wilson,  3  How.  Pr.  N.  S.  (N.  be    allowed   unless    provided    for    by 

Y.  City  Ct.)  18;  Wickham  v.  Seely,  18  statute.    Garrard  z'.  Gallagher,  11  Nev. 

Wend.  (N.Y.)649;Onondagat>.Briggs,  382;  In  re  Public  Highway,  22  N.  J. 
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Wpalatimk  ¥j  PartiM.-^The  parties  to  any  proceeding  may»  how- 
ever»  stipulate  for  the  payment  of  costs,  in  the  absence  of  a  stat- 
ute or  beyond  the  terms  thereof,  and  their  agreement  will  be 
enforced,  but  the  attorneys  in  a  case  may  not  validly  agree  to 
increase  the  costs  beyond  the  statutory  allowance.  ^ 

*.  Construction  of  Statutes. — Statutes  relating  to  costs 
must  be  strictly  construed  *  and  where  they  are  expressly  given 
by  law  in  any  case,  there  is  no  discretion  left  to  the  court,  which 
must  award  them  without  exceeding  the  provisions  of  the  stat- 
ute or  decreasing  the  amount  allowed  in  such  case.' 

c.  What  Statute  Governs— (I)  In  Point  of  Time.— Bt^tutes 

governing  costs  are  rules  of  practice,  and  the  power  to  award 
them,  and  the  amount  and  items  to  be  allowed,  depend  upon 
the  statute  in  force,   not   at  the  commencement  but    at  the 


L.293:  Gifford  V.  Dartmouth,  129  Mass.  Where  a  fee  bill  is  contained  in  the 

Wisconsin  Cent«  Co.  v,  Kneale,  79  statute,  the  court  has  no  power  to  add 

.  89;  Matter  of  Water  Corners,  3  thereto  items  not  enumaratad,  or  to 

r.  Ch. 


115;  Wisconsin  Cent«  Co.  v*  Kneale,  79  statute,  the  court  has  no  power  to  add 
Wis.  89;  Matter  of  Water  Corners,  3  thereto  items  not  enumaratad,  or  to 
Edw.  Cb.  (N.  Y.)  56.  exercise  discretion  as  to  the  amount  of 


lA   Tanneasee,  bj  statute,    in    cases  the  items  specified,  as  the  statute  rate 

where  there  is  no  statutory  provision,  is  a  limit.     Downing  v,  Marshall,  37 

the  court  ma^  tax  the  costs  and  order  N.  Y.  380. 

their  payment,  accofdin^f  to  its  discre-  An  attempt  hy  the  court  in  its  order 

tion,  as    between   the  litigants  them-  to  limit  the  costs  to  a  less  sum  than 

selves.  £xp.  Williams,  4  Yerg.  (Tenn.)  allowed  bj  statute  is  a  nullity,  and  a 

570;    Williams    v.    Cosby,    2    Heisk.  party  will  not,  by  entering  such  an  or- 

(Tenn.)  644;  Greene  County  v.  Gra-  der,  waive  his  right  to  claim  full  stat- 

ham,  6  Baxt.  (Tenn.)  77 ;  Williams  v*  utory  costs.    Gray  v.  Hannah,  3  Abb. 

Adkins,  6  Coldw.  (Tenn.)  615.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  183. 

1.  O'Keefe  v,  Shipherd,  23  Hun  (N.  IMsoratlon  of  Oourt.— The  Wisconsin 

Y.)  171*  statute  has  been  held  to  apply  only  to 

rartias  to  a  cause  submitted  to  arbi-  the  question    for    and  against  whom 

tration  may,  by  agreement,  make  fees  costs  should  be  awarded,  and  it  did  not 

and  expenses  part  of  the  taxable  costs,  design  to  give  the  county  and  circuit 

although  not  so  by  statute.    Schneider  courts  an  unlimited  discretion  as  to  the 

V,  New  York,  etc.,  Gas,  etc.,  Co.,  98  Pa.  amount  of  costs  to  be  awarded.    In  re 

St.  470.     A    stipulation  by  parties  to  Jackman's  Will,  26  Wis.  144. 

pay  a  referee  larger  fees  than  the  law  Under  a  statute  that  ^'  costs  shall  be 

6xe8  will  not  be   disregarded  by  the  awarded,'*    etc.,    costs    are    matter  of 

court  in  the  absence  of  fraud,  collusion,  right.    Wood   v.  Brown,  6  Daly  (N. 

or  deceit.    Wolff  v.  Horn,  9  Misc.  Rep.  Y;)    428*      Except    in    extraordinary 

(N.  Y.  C.  PI.)  100.  cases  the  court  will  be  guided  by  the 

S.  Fanning  v.  State,  47   Ark.  442 ;  fee  bill  in  fixing  the  amount  of  costs; 

/«  r«  Murphy,  22  Mo.  App.  476 ;  In  re  but  under  a  statute  providing  that  a 

Green,  40  Mo.  App.  491 ;  Shed  v,  Kan-  party  shall  recover  his  reasonable  costs, 

sas  City,  etc.,  R.  (Jo.,  67  Mo.  687.  to  be  assessed  by  the  court,  the  latter 

m  Aialwana  costs  are  considered  in  hasadiscretion  to  award  compensatory 

the  nature  of  a  penalty,  and  statutes  re-  fees.    Brosman  v.  Union  Canal  Co.,  3 

laiing  thereto  must  therefore  be  strictly  Haz.  Pa.  Reg.  146. 

construed.    L.ee  v,  Smyley,  16  Ala.  773;  New  Hampshire, — The  expressions 

Dent  V.  State,  42  Ala.  514;  Montgom-  **for  good  cause  shown,"  as  used  in  N. 

err  v.  Poster,  54  Ala.  63;  Tillman  v»  H.  Rev.  Stat.,  c.  191,  §  7,  relating  to 

Woodf  58  Ala.  578;  State  v.  Brewer,  limitation  of  costs  by  courts,  and  ''  as 

59  Ala.  130.  they  may  deem  lust  and  reasonable," 

S.  Storgia  v.  Spofford,  58  N.  Y.  103;  in  the  corresponding  section   of  K.  H. 

St.  Charles  v.  O'Maitey,  18  III.  407;  Gen.  Stat.,  c.  214,  are  substantially  the 

Price  V.  Garland,  4  N.  Mex.  365;  Wala-  same  In  meaning.  Whitcher  v.  Benton, 

er  V,  SheftoU,  73  (7a.  806.  50  N.  H.  25. 
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termination  of  the  controversy,  or  when  the  right  to  costs  ac- 
crues.^ This  occurs  upon  the  delivery  of  a  final  decision  author- 
izing judgment,  and  is,  where  the  case  has  been  given  to  a  referee, 
upon  the  filing  of  his  report,  and,  where  the  case  is  tried  in  court, 
upon  the  rendition  of  the  verdict.* 

1.  Hep  worth  v.  Gardner,  4  Utah  439;  merit  is  made  the  judgment  of  the  Su- 

Billings  V.  Segar,  11   Mass.  340;  Com.  preme   Court,  negulates  the  taxation  of 

V.    Cambridge,    4  Met.    (Mass.)   35;  costs.    Ackley  v.  Tarbox,  19  Abb.  Pr. 

Meigs  V.  Parke,    i  Morr.  (Iowa)  37b;  (N.  Y.  Supreme  Ct.)  119, 

Fisher  v.  Hunter,  15    How.  Pr.  (N.  Y.  But  in  Pruyn  v.  Lynch,  44  Hun  (N. 

Supreme  Ct.)  156;  Rich  v,  Husson,  i  Y.)  587,  it  was  held  that  the  costs  of  an 

Duer  (N.  Y.)  617,  11  N.  Y.  Leg.  Obs.  action  pending  an  appeal  at  the  time  of 

119;  Munson  v,  Curtis,  43  Hun  (^.  Y.)  the  enactment  of  the  new  code  should 

214;    Balcom   v,  Terwilliger,  42  Hun  be  governed  by  the  provisions  of  the 

(N.  Y.)  170;  Fargo  v.  Helmer,  43  Hun  old  code. 

(N.  Y.)  17;  McMasters  v,  Vernon,  4  2.  SeferM. — In  the  case  of  a  referee, 

Duer  (N.  Y.)  625,   i   Abb.  Pr.  (N.  Y.)  it  is  the  time  of  the  filing  of  thereport, 

179.  and    not  of  its  signing  and  delivery, 

BetwMn  Attorney  and  Client  a  differ-  which  controls.    Torry  v,  Hadley,  14 

ent  rule  prevails.     Sawyer  v.  Studley,  How.   Pr.  (N.  Y.  Supreme   Ct.)  357; 

Walk.  (Mich.)  153.  Hunt  v.  Middlebrook,  14  How.  Pr.  (N. 

IsBue  of  Law. — Costs  upon  the  deci-  Y.  Supreme  Ct.)  300. 
sion  of  an  issue  of  law  are  to  be  taxed  Time  of  Verdict,  Not  Judgment,  Con- 
according  to  the  law  in  force  when  the  trolB. — In   Ellis    f .    Whittier,  37   Me. 
decision  was  made.  Crary  v.  Norwood,  548,  it  was  said  that  the  act  in  force  at 
5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  219.  the  time  judgment  was  entered  would 

Default. — In  taxing  costs  upon  the  govern;  but  where  the  law  is  changed 
entry  of  judgment  by  default,  the  after  verdict  and  before  judgment,  the 
statutes  in  force  at  the  time  of  taxation  final  verdict  should  doubtless  be  re- 
control,  that  being  the  time  when  the  garded  as  the  termination  of  the  suit 
right  accrues.  Steward  v,  Lamoreaux,  Scudder  v.  Gori,  a8  How.  Pr.  (N.  Y. 
5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  14.  Super.  Ct.)    155,  18  Abb.  Pr.  (N.  Y.) 

Stay     after     Default. — Where     the  207;  Jackett  v.  Judd,  18  How.  Pr.  (N. 

plaintiff  obtained  a  stay  af\er  the  dis-  Y.  Supreme  Ct.)  385;  Kapp  v.  Loyns, 

missal  of  his  complaint  for  failure  to  13  S.  Car.  288.  See  also  Cole  v.  Sprowl, 

move  the  trial,  and  moved  to  open  the  30  Me.  190. 

default,  it  was  held,  on  the  denial  of  "SecoTery'*  Equivalent  to  "  Verdict.** 
the  motion,  that  costs  must  be  taxed  — In  the  New  Tork  statute,  the  "  re- 
by  the  law  as  it  stood  before  the  mo-  covery,"  which  gives  the  right  to 
tion,  as  the  action  had  then  been  dis-  costs,  means  the  verdict  and  not  the 
posed  of.  Huber  v.  Lockwood,  15  judgment.  Moore  v,  Westervelt,  14 
How.  Pr.  (N.  Y.  Supreme  Ct.)  74.  How.  Pr.  (N.  Y.  Super.  Ct.)  279;  Bur- 
Chancery  Suit.— Where  the  code  of  nett  t;.  Westfall,  15  How.  Pr.  (N.  Y. 
New  Tork  went  into  effect  before  the  Supreme  Ct.)  430. 
passage  of  a  final  decree  in  a  chancery  The  DUmlseal  of  a  complaint  is  also, 
suit  begun  prior  thereto,  the  costs  in-  in  this  respect,  equivalent  to  a  verdict, 
curred  up  to  that  time  were  to  be  taxed  Scudder  v.  Gori,  18  Abb.  Pr.  (N.  Y. 
under  the  chancery  fee  bill,  and  the  re-  Super.  Ct.)  207,  3  Robt.  (N.  Y.)  629,  28 
maining  costs  under  the  code.  Curtis  How.  Pr.  (N.  Y.)  155. 
V.  Leavitt,  19  Barb.  (N.  Y.)530.  Stay  of  Proceedlnga. — Nor  will   the 

Old  and  New  Rulee. — The  costs  of  a  fact    that  a  sta^  of    proceedings   has 

motion  made  under  the  new  rules,  on  an  been  granted  afiect  the  rule  requiring 

irregularity  which  occurred  under  the  the  costs  to    be  taxed  in  accordance 

old,  were  allowed  according  to  the  old  with  the  statute  in  force  at  the  time  of 

rules.     Clute  v.   Parker,   i   How.    Pr.  the   verdict.     Scudder  v,  Gori,  3  Robt. 

(N.  Y.)  229.  (N.  Y.)  629,  x8  Abb.   Pr.  (N.  Y.)  207, 

On  Appeal  to  the  Court  of  Appeals,  28  How.  Pr.  (N.  Y.)  155. 
the  law  in  force  at  the  time  of  the  de-  More  than  One  Terdlot. — The  law  ex- 
cision of  that  court,  or  when  its  judg-  isting  at  the  time  of  the  final  verdict 
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LagisUtiTa  Ghaagei. — ^At  any  time  during  the  pendency  of  the  suit, 
and  before  the  right  to  costs  has  become  vested,  the  legislature 
may  change  the  law  previously  in  force,  either  by  totally  repeal- 
ing it  or  by  modification  only,  or,  in  the  absence  of  any  law,  it 
may  enact  one.* 

Wbflther  statutat  Apply  to  Panduig  SoitB. — In  the  absence  of  any  pro- 
vision to  the  contrary,  statutes  regulating  costs  are  usually  held 
to  apply  to  pending  suits.^ 

(2)  In  Point  of  Place. — The  costs  of  a  suit  are  governed  by  the 
laws  of  the  state  in  which  the  suit  is  instituted.' 

will  control  where  one  verdict  has  been  Pick.  (Mass.)  417 ;  Sawyer  v,  Bancroft, 
set  aside.  Jackett  v,  Judd,  18  How.  Pr.  21  Pick.  (Mass.)  axo.  Contra,  Skinner 
(N.  Y.  Supreme  Ct.)  385;  Jones  v»  t;.  Watson,  35  Conn.  124.  See  Baker  v. 
Underwood.  18  How.  Pr.  (N.  Y.  Su-  Bartlett,  9  Wend.  (N.  Y.)  494. 
preme  Ct.)  532.  Seglften'  Feet  on  appeal,  earned  be- 
But  an  Award  by  Befereea,  under  a  fore  Act  30  of  1879  (How.  Stat,  § 
rule  of  court  "that  the  bill  of  costs  be  6740),  reducing  them,  went  into  effect, 
taxed  according  to  the  law  in  force  were  not  affected  thereby.  Arnold  v. 
vhen  this  suit  was  instituted,"  did  not  Bright,  41  Mich.  416.  And  see  People 
prevent  the  prevailing  party  from  tax-  v.  Clayton,  5  Utah  598. 
ing  certain  fees  incurred  at  a  former  8.  Charter  of  Gorporatton. — ^Thus,  on 
trial  of  the  case,  at  the  rate  prescribed  a  suit  on  a  premium  note  against  a 
by  statute  at  the  time  of  such  trial,  member,  by  a  mutual  insurance  com- 
though  higher  than  the  fees  allowed  by  pany  whose  charter  provided  that  the 
law  at  the  time  of  the  commencement  company  should  recover  costs  in  such 
of  the  suit.  Richardson  v,  Curtis,  2  cases  where  it  recovered  any  sum  for 
Gray  (Mass.)  497.  debt,  the  court  refused  to  award  costs 

1.  Taylor  v.  Keeler,  30  Conn.  326 ;  where  they  were  not  allowed  by  stat- 
Rader  v.  Southeasterly  Road  Dist.,  36  ute,  holding  that  the  plaintifTs  remedy 
N.  J.  L.  273;  Onondaga  v.  Briggs,  3  was  on  the  agreement  contained  in  the 
Den.  (N.  Y.)  173.  See  also  Van  Valk-  charter.  Union  Mut.  F.  Ins.  Co.  v. 
enburgh  v.  Van  Alen,  i   How.  Pr.  (N.  Hopkins,  3  R.  I.  no. 

Y.)  86;    Goodenow  v,  Livingston,  i  As  between  Attorney  and  Oliont  the 

How.    Pr.    (N.    Y.)    232;    Taylor  v,  fee  bills  existing  where  the  several  serv- 

Gardner,  4   How.  Pr.  (N.  Y.  Supreme  ices  were   rendered  will  reeulate  the 

Ct.)  67;  Holmes  v,  St.  John,  4  How.  taxation.    Brooklyn  Bank  f.WlUough- 

Pr.  (N.  Y.  Supreme  Ct.)  66;  Larmon  by,  i  Sandf.  (N.  Y.)  669. 

r.  Aiken,  4  Hill  (N.  Y.)  591 ;  Bx  p.  Bnlta    In    Terrltorlaa.— The    act   of 

Becker,  4  Hill  (N.  Y.)  613;    Ellis  t^.  Congress  and  not  the  territorial  statute 

Whittier,  37  Me.  548.   The  act  of  con-  controls  the  right  of  the  United  States 

gress   legalizing  the  bridge  over  the  to  tax  costs  even  in   suits  brought  in 

Ohio  river  at  Wheeling,  after  the  de-  territorial  courts.     U.  S.  v.  Small,  3 

ciaion  of  the  Supreme  Court  declaring  Wash.  Ter.  478. 

it  a  nuisance  and  rendering  a  decree  In  United  Btatei  Courts,  in  the  trial 

for  its  abatement  with  costs,  did  not  of  common-law  actions,  section  34  of 

affect  that  portion  of  the  decree  pro-  the   judiciary  act,  xi    Stat,  at   L.  92, 

viding  for  the  payment  of  costs.    Penn-  adopts  as  "rules  of  decision"  the  law  of 

lylvania  v.  Wheeling,  etc.,  Bridge  Co.,  the  state  regulating  costs,  unless  other- 

18  How.  (U.  S.)  421.  wise  provided.     Ethridge  v.  Jackson, 

An  Bxocntor  may  become  liable  for  2  Sawy.  (U.  S.)  598. 

costs  by  an  act  passed  while  the  cause  UnirlouB  Ckmtraot. — Where  suit  was 

is  pending.     Freeman  v»  Moyes^  i  Ad.  brought  in  South  Carolina  on  a  con- 

&  El.  338,  28  E.  C.  L.  103.  tract    made  in  Alabama,  which   was 

2.  Meigs  V.  Parke,  i  Morr.  (Iowa)  usurious  according  to  the  laws  of  the 

?78;  Billings  t*.  Segar,  11   Mass.  340;  latter  state,  and    judgment  was  ren- 

*eari  v,  Harrington,  Brayt.  (Vt.)  47;  dered  for  the  sum.  actually  due,  with 

unless  there  is  contrary  provision  in  legal  interest  according  to  the  laws  of 

the   statute,  Gay    v»  Richardson,    18  Alabama,  it  was  held  discretionary  with 
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2.  Xa  Xqnity. — ^The  true  foundation  of  the  power  of  courts  of 
equity  to  award  costs  hs^  long  been,  and  still  is,  a  matter  of  con- 
troversy. Agreeably  to  one  view,  costs  in  equity  do  not  depend 
upon  any  statute,  but  upon  the  conscience  of  the  chancellor,  rest- 
ing in  his  sound  discretion  to  be  exercised  under  a  consideration 
of  all  the  circumstances.  But  according  to  the  other,  and  prob- 
ably the  better,  opinion,  the  Court  of  Chancery  derived  its  power  to 
award  costs  from  the  statute  of  17  Rich.  II.,  c.  6,  which  author- 
ized the  chancellor  to  award  damages  (construed  to  include  costs) 
according  to  his  discretion  against  persons  bringing  vexatious  and 
unfounded  suits  in  chancery.^ 

3.  Who  may  Award — a.  The  Court. — ^The  awarding  of  costs  is 
a  power  which  can  be  exercised  only  by  the  tribunal  or  officer 

the  court  whether  it  would  allow  the  cise  of  which,  restricted  as  he  puts  it, 

plaintiff  costs,  although  he  would  have  according  to  conscience,  implying  the 

been  entitled  to  them  under  the  laws  existence  of  such  right ;  but  be  must 

of  Alabama.    McKeithen  v.  Butler,  2  be  understood  as  impugning  the  argu- 

Rich.  £q.  (S.  Car.)  37.  ment  which  rendered  it  compulsory  on 

1.  Beames  on  Costs  in  Equity,  p-  3 ;  3  him,  by  reference  to  any  authority,  in 

Black.  Com.  451.    And  see  statute  15  other  words,  to  any  statutes  governing 

Hen.  VI.,  c.  4.  costs  at  common  law,  to  give  or  refuse 

First   Opinion. — In    support   of  the  costs  in  equity.    If    his  lordship   in- 

first  view,  see  Merrifield  on  Attorneys  tended  to  apply  himself  to  costs  on  ez- 

and  Costs  6x3;  Belmont  t^.  Ponvert,  38  ceptions  to  a  decree  by  commissioners 

N.  Y.   Super.    Ct.    435;    Eastburn  v.  of  charitable  uses,  the  subject-matter 

Kirk,  3  Johns.  Ch.  (N.  Y.)  317.    And  immediately  under  his  discussion,  the 

see   Leonard  v.  Freeman,  Col.  &  C.  observation  is  of  a  very  limited  appli- 

Cas.   (N.   Y.)  491;    Pennsylvania    v,  cation.    It  is,  however,  apprehended 

Wheeling,  etc.,  Bridge  Co.,  18  How.  that    Lord    Hardwicke's    expressions 

(U.  S.)  421.     Coutra^  see  Struthers  v»  were  intended  to  apply  to  the  original 

Christal,  3  Daly  (N.  Y.)  337.  jurisdiction  which  the  chancellor  pos- 

This  opinion  derives  its  principal  sessed  in  matters  relating  to  charity, 
support  from  an  ambiguous  dictum  independentlv  of  the  statute  of  charit- 
of  Chancellor  Hardwicke  in  Burford  able  uses.  To  meet  the  argument  that, 
Corp.  V.  Lenthall,  2  Atk.  551,  a  case  of  in  the  exercise  of  such  original  juris- 
charitable  uses,  decided  in  X743t  which  diction,  it  was  incumbent  on  him  to  art- 
is  thus  set  forth  and  commented  upon  tend  to  arguments  'chiefly  drawn  from 
in  Beames  on  Costs  in  Equity,  p.  2:  cases  of  costs  at  common  law,  and  the 
"When  it  was  pressed  upon  his  lord-  old  acts,*  he  makes  use  of  the  words 
ship  that  he  ought  to  resort  back  to  the  on  which  the  above  comments  are  of- 
original  jurisdiction  in  point  of  costs,  fered  to  the  consideration  of  the  read> 
upon  arguments  chiefly  drawn  from  er.  Notwithstanding,  therefore,  this 
cases  of  costs  at  common  law,  and  the  dictum  of  Lord  Hardwicke,  it  is  sub- 
old  acts,  the  statute  of  Marlebridge,  53  mitted  that  the  statute  of  Richard  the 
Hen.  III.,  etc.,  he  is  represented  to  Second  is  the  foundation  of  the  juris - 
have  observed:  'courts  of  equity  have  diction  of  the  Court  of  Chancery,  as  a 
in  all  cases  done  it  [1.  e.,  as  appears  court  of  equity,  to  award  costs." 
from  the  margin,  given  costs],  not  from  And  in  the  case  of  Burford  Corp.  v. 
any  authority,  but  from  conscience,  Lenthall,  2  Atk.  551,  the  chancellor  also 
and  arbitrio  honi  vtrt\  as  to  the  satis-  said :  *' Therefore  it  is  not  an  authority 
faction  on  one  side  or  other,  on  ac-  in  the  lord  chancellor  arising  from 
count  of  vexation.'  But  it  seems  at  his  ordinary  or  extraordinary  jurisdic- 
least  questionable  whether  the  report  tion,  but  a  personal  one,  and  very  diffi- 
be  accurate;  if  it  be  so,  his  lordship  cult  to  maintain,  upon  a  nice  founda- 
must  not,  it  is  submitted,  be  considered  tion,  how  this  authority  of  costs  did 
as  intimating  any  doubt  with  regard  to  arise,  but  falls  exactly  within  the  cases 
hit  right  to  give  costs,  the  very  exer-  of  bankrupts  and  idiots." 
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expressly  authorized  by  law.^  In  nearly  every  instance  this 
power  is  conferred  upon  the  court  in  which  the  suit  is  pending, 
while  the  taxation  or  computation  of  the  costs,  according  to  the 
list  of  fees  prescribed,  is  a  duty  imposed  by  law  upon  the  clerk  of 
the  court,  subject  to  the  supervision  of  the  judge.^ 

b.  The  Jury. — Except  in  the  few  cases  where  the  jury  are 
allowed  to  include  costs  in  the  amount  of  punitive  damages,^  the 
question  of  costs  is  not  now  within  their  province,  and  they  are 
given  no  power  to  award  them  in  their  verdict  ;*  and  if  they  do 

1.  And  where  the  rule  is  fixed  bj  8.  See  Ives  v.  Carter,  24  Conn.  393 ; 

statnte  it   must   be  followed  strictly.  Dibble  v,  Morris,  26  Conn.  416;  Camp- 

McI>onald   v.  Evans,  3  Oregon  474;  bell  v.  Short,  35  La.  Ann.  465;  Eatman 

Wall  V,  Covington,  76  N.  Car.  15a  v.  New   Orleans  Pac.  R.   Co.,  35  La. 

VatllMor  Oonxt,  jurj,  nor  referees  can  Ann.   1018;    Whipple  v,  Cumberland 

award  coats  unless  so  authorized.   Long  Mfg.  Co.,  2  Storj  (U.  S.)  661. 

p.  Olmsted,  3  Dem.  (N.Y.)  581;  Guier  Penal  Statute. — Where  the  jury  are 

V.  MacFaden,  I  Ashm.  (Pa.)  i;  Bills  t;.  authorized   to    punish  with  costs,   the 

Harris,  2   Va.  Cas.  26;  Elkhom  First  statute  is  penal  and   to  be  construed 

Nat.  Bank  v.Pre8cott,27  Wis.6i6.  See  strictly.    Clemens  t^   Com.,  7    Watts 

Shaltz  V.  Pulver,  3  Paige  (N.  Y.)  182.  (Pa.)  485. 

Vlea-Chaiiftallor. — Where    a    statute  CkMts  of  Fonnar    Aotion. — The  jury 

authorized  a  particular  vice-chancellor  have  sometimes  been  allowed  to  give 

to  appoint  appraisers  and  confirm  their  the  costs  of  a  former  action.    Noyes  v, 

report,  it  did   not  imply  a  power  to  Ward,   19  Conn.  250.     Compare  Jandt 

aw*ard  costs  thereon.    Matter  of  Water  v.  South,    2    Dakota  46 ;    Barnard  v, 

Com*r8,  3  Edw.  Ch.  (N.  Y.)  56.  Poor,  21  Pick.  (Mass.)  378;  Lincoln  v. 

Auditor. — It  is  not  in  the  province  of  Saratoga,  etc.,  R.  Co.,  33  Wend.  (N. 
the  auditor  to  tax  the  costs  in  his  Y.)  425;  Stimpson  v.  Rail  Roads,  i 
account;  but  where  he  did  so  it  was  Wall.  Jr.  (C.  C.)  164;  Day  v.  Wood- 
held  no  ground  for  reversal,  inasmuch  worth,  13  How.  (U.  S.)  372. 
as  the  subject  of  costs  was  specially  4.  Walsh  7'.  Collins,  11  Martin  (La.) 
disposed  of  by  the  decree  below  and  558.  The  jury  cannot  award  costs 
would  be  provided  for  by  decree  of  the  where  the  rule' of  costs  has  been  estab- 
higher  court.  Calvert  v.  Carter,  18  lished  by  statute.  Meigs  v.  Parke,  1 
Md.  73.  Morr.  (Iowa)  378;  Lincoln  v,  Hapgood, 

8.  Baltimore  v,  Baltimore  County,  11  Mass.  350. 

19  Md.  554.  Jtiry  Denying  Costa. — Upon  a  verdict 

Bawnrary  of  Costa  Wtongftally  Bnactad  rendered    for   a  certain  sum  without 

by  an  officer  can  be  had  in  any  court,  costs,  the  court  has  the  right  to  enter 

although  only  the  court  in  which  the  judgment  with  costs,  where  it  appears 

action  is  had  can  award  costs.    Clin-  that  costs  follow  the  finding  of  the  jury. 

ton  V.  Strong,  9  Johns.  (N.  Y.)  370.  Levan    v.  Sternfeld,  55  N.  J.  L.  41. 

What  Court  may  Award. — Only  the  Wherethe  jury  omit  to  give  costs  when 

court  before  which  the  final  determina-  they  are  bound  to  give  them,  the  court 

tion  in  a  case  is  had  may  direct  an  al-  will  award  them.    Zell  v.  Arnold,  2  P. 

lowance  of  costs.    Eldiidge  v.  Strenz,  &  W.  (Pa.)  292. 

39  N.  Y.  Super.  Ct.  995.  Partial  Costs  cannot  be  imposed  by 

m  PaoaaylYanla,  in  a  proceeding  de  the  jury  upon  a  plaintiff  in  ejectment 

lumaiico      tnqtiirendOf    costs    can    be  where  they  find  for  him,  as  he  is  en - 

awarded  by  the  CovlH  of  Common  Pleas  titled  to  full  costs  if  he  is  entitled  to  re- 

without    regard    to  the    final    result,  cover  at'  all.  Gill  f.  Gill,  37   Pa.  St. 

Hasaenplug's    Appeal,    106    Pa.     St.  313. 

527.  Vardlet  fior  Costs  Only. — ^The  defend- 
in  ImitliOaarollna,  only  the  judge  who  ant  should  not  be  allowed  to  take  a 
bears  the  cause  and  renders  final  judg-  verdict  for  costs  where  no  evidence 
roent  may  award  costs ;  and  no  succeed-  which  would  entitle  the  plaintiff  to  a 
ing  judge  can  make  a  different  order,  verdict  is  produced.  Stotesbury  v, 
Cooke  V.  Poole,  36  S.  Car.  321.  Lanier,  43  Ga.  i3o. 
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award  costs,  such  part  of  the  verdict  will  be  merely  void,  and  may 
be  treated  as  surplusage.^ 

c.  An  Arbitrator. — An  arbitrator  has  the  implied  power  to 

adjudicate  the  costs  of  the  cause  submitted  to  him,  but  not  of  the 
reference  and  award,  although  the  submission  is  silent  upon  the 
subject.  If  the  authority  to  award  costs  is  expressly  given  in  the 
submission,  with  nothing  in  the  context  to  limit  the  generality  of 

the  power,  it  seems  that  he  has  the  power  to  award  the  latter 
also.* 

In  an  Action  Bx  Gontractn,  the  jury  been  made,  as  such  granting  is  only  a 

should   not  consider  costs.     Bartholo-  supplement  to  the  award  and  not  an 

mew  V,  Bushnell,  20  Conn.  271,  52  Am.  amendment  thereof. 

Dec.  338.  Costs  of  Reference. — In  North  Caro- 

In  an  Action  Ex  DeUcto,  the  jury  may  Una  arbitrators  have  no  right  to  award 

properly  ask  instructions  as  to  the  ei-  compensation   for  their  senrices  unless 

feet  of  the  amount  of  the  verdict  on  the  power  to  do  so  is  expressly  con- 

the  costs.     Elliott  v.  Brown,  2  Wend.  taincKl  in  the  submission.    Stevens  v. 

(N.  Y.)  497,  30  Am.  Dec.  644;  Waffle  Brown,  82  N.  Car.  460;  Griffin  v.  Had- 

V.  Dillenbeck,  39   Barb.   (N.   Y.)  123;  ley,  8  Jones  (N.  Car.)  82. 

Hicks  T'.  Foster,   13   Barb.  (N.  Y.)  663.  But  In  MaMachnBetti,  in  the  absence 

1.  Conner  v.  Winton,  8  Ind.  315,  65  of  provision  concerning  costs  in  a  sub- 
Am.  Dec.  761 ;  Corwin  v.  Thomas,  83  mission,  the  arbitrator  has  authority  to 
Ind.  hi;  Tucker  v.  Cochran,  47  N.  award  compensation  for  his  own  serv- 
H.  54.  ices  and  the  court  costs,  but  cannot 

2.  Russell  on  Arbitration  and  Award  direct  the  counsel  fees  of  the  prevailing 
381,  citing  Firth  V.  Robinson,  i  B.  &C.  party  to  be  paid  by  the  losing  party. 
277,  8  E.  C.  L.  119;  Taylor  v.  Gordon,  Warner  v.  Collins,  135  Mass.  ^. 

9  Bing.  570,  23  E.  C.  L.  385;   Strutt  x\  Reference  by  Agreement. — Authority 

Rogers,  7  Taunt.  2 14,   a  E.  C.  L.  2 14 ;  to  direct  as  to  the  costs  of  the  award  will 

Stratton  v.  Green,  8   Bing.  437,   21  E.  be  included  in  a  reference  by  agree- 

C.  L.  340;  Candler  T'.  Fuller,  Willes  62;  ment  giving  power  over  the  costs  of 

Roe  V.  Doe,  2  T.  R.  644;   Bracher  v,  the  reference.    Russell  on  Arb.  &  Aw., 

Cotton,    Barnes  123;   Hartnell  v.  Hill,  citing  Walker  v.  Brown,  51  L.  J.  Q^B. 

Forrest  73;  Massey  v.  Hall,  RoUe  Abr.  Div.  424. 

art.  K.  14;  Carpenter  v.  Taynes,  Pract.  The  Power  of  a  Referee  in  New  York, 

Reg.  45;  Wood  V,  0'Keliy,9East  436;  with  respect  to  the  question  of  costs, 

Rex  V.  Moate,  3  B.  &  Ad.  237,  23  £.  C.  where  the  whole  cause  is  referred,  un- 

L.  61.  der  section  306  of  the  code,  Is  that  of  a 

The  authority  to  award  costs  is  nee-  judge  at  special  term.  Graves  v.  Blan- 

essarily  incident  to  the  power  of  arbi-  chard,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 

trators.     Strang  r.  Ferguson,  14  Johns.  300,  3  Code  R.  (N.  Y.)  25.     And  as 

(N.   Y.)   161;   Cox  t'.   Jagger,  2   Cow.  costs  are  discretionary  in   such  cases, 

(N.  Y.)   638;   Oakley  r.  Anderson,  93  the  court  will   not  interfere  with  his 

N.  Car.  108;  Joy  v,  Simpson,  2  N.  H.  decision    respecting    them  except  for 

179;    Spo£ford   T'.   Spoiford,    10  N.  H.  manifest  error.     Ludington  v.  Taft,  10 

254;  Chase  v.  Strain,  15  N.  H.  535.  Barb.  (N.  Y.)  447. 

'*The    arbitrators    have     power    to  But  where  the  costs  are  not  discre- 

award   costs,   though    no   mention   be  tionary,  as  in  an  action  prosecuted  or 

made  of  costs  in  the  submission,  as  it  is  defencfed  by  an   executor  or  adminis- 

a  matter  within  the  terms  of  a  general  trator,  a  referee  to  whom   the  whole 

reference  (Cald.  on  Arb.  198),  and  it  issue  or  cause  is  referred  has  not  the 

has  been  held   that  in  the  absence  of  right  to  decide  the  question  of  costs, 

any  specific  directions  about  costs,  they  nor  the  power  to  award  costs  against 

must  follow  the  award.    Mackintosh  v,  the    executor    or    administrator    per- 

Blyth,  I    Bing.  269,  8  E.  C.  L.  503.'*  sonally,  or  against  the  estate  he  repre- 

Dudley  v.  Thomas,  23  Cal.  365.  sents.     Mersereau  r.  Ryerss,  12  How. 

Time  of  Awarding.— And  in  the  same  Pr.    (N.   Y.   Supreme    Ct.)  30a      A 

case  it  was  held  that  the  costs  may  be  referee  may  require  the  payment  of,  or 

granted   after  the  original  award  has  stipulation  for,costs  as  a  condition  of  an 
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4.  Wh«re  there  Is  Lack  of  JnriBdiction — a.  In  General. — As  a 
general  rule,  where  a  suit  is  dismissed  for  want  of  jurisdiction, 
either  in  the  court  where  it  originated,  or  on  appeal,  the  court  has 
no  power,  in  the  absence  of  a  statute  authorizing  it,  to  award 
costs  to  either  party,  it  being  said  that  the  court  has  no  more 
jurisdiction  to  award  costs  than  to  grant  relief.^     But,  on  the 

adjournment.     Slocum  v.  Watkins,  i  costs.  Hoover  t;.  Neighbors, 64  N.  Car. 

Den,  (N.  Y.)  631.  429.      And   where    the  parties  to  an 

Where  the  right  to  costs  is  dependent  arbitration  have  agreed  upon  the  ques- 
upon  the  nature  of  the  action  the  find-  tion  of  the  payment  of  costs,  an  order 
ing  of  facts  hy  a  referee  is  conclusive  made  b^  the  arbitrators  in  regard  there- 
upon the  parties  as  to  such  question,  tois  void.  Cones  r.Vanosdol,  4  Ind.  248. 
Fuller  V.  Conde,  47  N.  Y.  89.  Unauthorlied  Award  of  Costs. — Where 

At    CVmnniwi    Law. — In   Maine^  it   is  arbitrators    without    authoritj    award 

held  that  at  common  law,  arbitrators  costs    to    be    paid    hy  the  prevailing 

bad    no   power  to  award   costs  unless  party,  that  portion  of  the  award  may 

ipeciallj  authorized.    Walker  v.  Mer-  be  rejected.    Campbell  v.  Upton,  113 

rill,  13  Me.  173;  Gordon  v.  Tucker,  6  Mass.  67. 

Me.   247 ;  Hanson  v,  Webber,  40  Me.  Award  of  Nominal  Damagoe  andCosti. 

194.     See  Dolbier  v.  Wing,  3  Me.  421.  — The   plaintiff  was   held  entitled    to 

Fftflnro  of  Award  to  Provide  for  CkMta.  full  costs  where  the  arbitrators,  in  an 

^Where  an  award  of  referees  failed  to  action  of  slander,  awarded  him  'Mhe 

make  mention  of  costs,  but  the  court  sum  of  one  dollar  damages,  and  that 

entered    judgment  on   the    award    in  the  defendant  pay  the  costs."   Moon  v. 

favor  of  the  plaintiff  with  costs,  it  was  Long,  12  Pa.  St.  207. 

correct,  since  costs  are  Incident  to  and  1.  Alabama. — Mazange    v.    Slocum, 

follow  the  judgment.  Cloud  v.  Hughes,  23  Ala.  668. 

LB.  Mon.   (Ky.)  375.    See   Bellas  v.  Arkansas. — Derton  v.  Boyd,  21  Ark. 

▼y,  3  Rawle  (Pa.)  21.     Where  ref-  264;   Heflin   v,   Owens,  10  Ark.  265; 

erees  fail  to  award  costs  they  will  not  Cary  v.  Ducker,  52  Ark.  103 ;  Love  v. 

be  allowed.    Debrule  v.  Scott,  8  Jones  McAllister,  42    Ark.  183;   McKee  v. 

(N.  Car.)  73;  Chaptn  t».  Boody,  25  N.  Murphy,  i  Ark.  55;  Ncale  v.  Vesiyy  21 

H.  285.     If  the  award  does  not  direct  Ark.  93. 

how  the  costs  shall  be   paid,  neither  Colorado. — Bartels  v.  Hoey,  3  Colo. 

party  can  recover  costs.     Harralson  v,  279;  Dever  v.  Mortragon,  4  Colo.  255. 

Pleasants,   Phil.    (N.    Car.)    365.      If  Connecticut. — Strong  v,  Meacham,  i 

arbitrators  award  costs  without  desig-  Root  (Conn.)  525. 

nating  any  amount  or  providing  how  Kentucky. — Ormsby  v.  Lynch,  Litt. 

the  amount  shall  be  ascertained,  that  Sel.  Cas.  (Ky.)  303;  Banks  r.  Fowler,  3 

part  of  the  award  is  void  for  uncer-  Litt.  (Ky.)  332. 

tainty.     School  Dist.  No.  3  v.  Aldrich,  Massackusetts. — Williams  v.  Blunt, 

13  N.  H.  139.  2   Mass.   207;    Clark  v,   Rockwell,  15 

Cocta  of  PreiTloiis  Butt. — In  this  last  Mass.  221.    But  see  following  note, 

case  it  was  held  that  a  submission  of  Minnesota. — ^McGinty  v,  Warner,  17 

matters  in  dispute  to  arbitrators  author-  Minn.  41 . 

ized  them  to  include  in  their  award  Mississippi. — Green   v.   Whiting,  i 
the  costs  of  a  suit  previously  instituted,  Smed.  &   M.   (Miss.)  579;  Wingate  v. 
upon  the  subject-matter  of  the  dispute,  Wallis,  5  Smed.  &  M.  (Miss.)  249. 
by  one  of  the  parties.     But  such  costs  New    Hampshire. — Eames   v.   Car- 
did  not  follow  the  award  of  damages  lisle,  3  N.  H.  130. 
ss  an  incident.  New    Tork. — Sullivan   v.  Frazee,  4 

AgiMinoiU    of    PartlOB.— Where     a  Robt.  (N.  Y.)  616. 

reference  to  arbitrators  was  made  by  Ohio. — Norton  v.  McLeary,  8  Ohio 

agreement  of  parties,  not  by   rule  of  St.  205 ;  Nichol  v,  Patterson,  4  Ohio 

court,  and  the  arbitrators  disposed  in  200;     Roth  well     v.    Winterstein,    42 

a  particular  manner  of  costs  in  the  Ohio   St.   249;   Burke  v.  Jackson,  22 

suits  pending,  it  was  held  that  the  judge  Ohio  St.  268. 

had  no  power,  upon  a  return  of  the  Rhode  Island, — Hopkins   v.  Brown, 

award  into  court,  to  alter  it  as  to' such  5  R.  I.  357. 
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Other  hand,  it  is  stated  that  the  defendant  should  nbt  be  ttldd^  to 
suffer  by  being  forced  to  come  into  a  court  having  no  jurisdiction 
of  the  controversy,  and  alsd  that  the  plaintiff  should  be  estopped 
to  deny  the  jurisdiction  so  far  as  the  question  of  costs  is  concerned. 
Thus  the  rule  is  by  no  means  a  universal  one,  and)  Where  it  is 
maintained,  the  difficulty  is  generally  obviated  by  enabling  legis- 
lation.^ 

Tennessee, — Walker  v.  Snowden,  i  ed  \iy  a  court,  even  thoueh  it  has  no 

Swan  (Tenn.)    193;    Taul   v.  Collins-  jurisdictton,**i8predicateaupon  the  just 

worth,  2  Yerg.  (Tenn.)  579.  and  reasonable  proposition  that  he  who 

Utah, — Wall  v.  Dodge,  3  Utah  168.  brings  another  against  his  will  into  a 

Vermont. — Barlow  v.  Burr,  i  Vt.  488.  court  having  no  jurisdiction,  and  thus 

Wisconsin, — Warren  v.  Wausau,  66  occasions  useless    annojrance  and  ei- 

Wis.   206;    Two  Rivers    Mfg.   Co.  v.  pense,  should  at  least  suffer  the  inade- 

Beyer,  74  Wis.  210.  quate  penalty  of  payment  of  the  costs.*' 

United  States. — Inglee  I'.Coolidge,  2  The  contrary  rule    is  logical;  it  rests 

Wheat.  (U.  S.)  363 ;  M'lver  7'.  Wattles,  upon   the  idea  that  there  can  be  no 

9  Wheat.  (U.  S.)  650;  Maxfield  v.  Levy,  judgment  of  any  kind  w^here  there  is 

4  Dall.  (U.  S.)  330;  Strader  r.  Gra-  no  jurisdiction."  Kinnear  ti.  Flanders, 
ham,  18  How.  (U.  S.)  602;    Hornthall  17  Colo.  11. 

V.  Keary,  9  Wall.  (U.  S.)  560;  Mead  v,  IMsmiaflal  by  Plaliiiiff.---The  defend- 

Platt,  17  Fed.  Rep.  836;   Pentlarge  v.  ant  was  entitled   to  costs   where   the 

kirby,  20  t^ed.  Rep.  S98.  plaintiff  moved  to  dismiss    his    ow^n 

Void  Proceas. — Where  process  is  void  writ  for  want  of  jurisdiction.     Reyn- 

no  costs  are  allowed.   Tibbets  v.  Shaw,  olds  v,  Plummer,  19  Me.  22. 

19  Me.  204.    See  also  infra^  IX.  Costs  Suit    beyond     territorial     Llmli. — 

in  Af peltate  Court,  Where  a  court  has  no  jurisdiction,  be- 

1.  Sprott  7'.  ReJd,  3  Greene  (Iowa)  cause  the  suit  was  not  Drought  within 

489;     Brown    r.    Allen,   54    Me.  436;  the  proper  territorial  limit,  if  it  has  ju- 

Harris  v,  Hutchins,  28  Me.  102  ;  Went-  risdiction  of  like  causes  within  its  limit 

worth  V.  Wyman,  80  Me.   463 ;  Ens-  it  may  give  costs    to  the  defendants, 

worth  V.  Curd,  68  Mo.  282;  Cumber-  Moran    v,    Masterson,    11     &.    Men. 

land  Coal,  etc.,  Co,  v.  rioffman  Steam  (Ky.)  17. 

Coal  Co.,  39  Barb.  (N.  Y.)  16;  Thiem  Suits  before  Justioes  of  the  Pea«e.— 

V.  Madden,  27   Hun  (N.  Y.)  371 ;  King  Wliere  a  justice  o^  the  peace*  on  ap- 

V,  Poole,  36  Barb.  (N.  Y.)  242;  Walko  plication   of   the  defendant,  granied  a 

v.  Walko,  64  Conn.  74;  Paine  t'.  Chase,  change  of  venue  to    another  justice, 

14  Wis.  653.     See  also  Winchester  v,  but  failed  to  transmit  a  transcript  to 

Jackson,  3   Cranch  (U.  S.)  514;  West-  him,  whereupon   the   latter  dismissed 

moreland  v.  Hale,  11   Ala.   122;  tjams  the  case  on  motion  of  the  plaintiff  for 

V,  Rice,  17  Ala.  404.  want  of  jurisdictionj  the  plaintiff  was 

Massachusetts. — Cary  v.  Daniels,  5  not  entitled   to   costs.    Todhunt^r   i'. 

Met.  (Mass.)  236;  Turner  v.  Blodgett,  Marshall,  32  Ind.  96. 

5  Met.  ^Mass.)  240,  note;  Jordan  v.  Expiration  of  Jnatlee^B  CommlBsloii. 
Dennis,  7  Met.  (Mass.)  590;  Hunt  v,  — A  partv  who  has  been  sued  before  a 
Hanover,  8  Met.  (Mass.)  343 ;  Davis  v,  justice  whose  commission  has  expired 
Hastings,  8  Cush.  (Mass.)  315;  felder  may  maintain  a  suit  to  recover  costs. 
V,  Dwight  Mfg^.  Co.,  4  Gray  (Mass.)  Wentworth  v.  Wyman,  80  Me.  463. 
201,  overruling  the  earlier  cases  of  Where  a  justice's  com  mission  expired 
Williams  v.  Blunt,  2  Mass.  207;  before  the  termination  of  a  case  in 
Thomas  v.  White,  12  Mass.  367;  Clark  which  no  further  proceedings  were 
V.  Rockwell,  15  Mass.  221.  had,  it  was  held  that  no  action  lay  for 

On  Appeal. — State  v,  Thompson,  81  the  defendant's  taxable  costs.   Johnson 

Mo.  163;  Le  Moyne  v,   Harding,  132  v.  Kingsbury,  28  Vt.  486. 

111.  78;  Cereghino   v.  Third   District  In  TenneHee,  the  courts  are  empow- 

Ct,  8  Utah  455;  Blair  t;.  Cummings,  39  ered  by  statute  to  adjudicate  all  costs 

Cal.  667.  upon  dismissal  for  want  of  iurisdictton, 

TheorleB    of  the    Gasee.— The    view  but  this  power  did  not  exist  independ- 

ihat  judgment  for  costs  may  be  award-  ently  of  statute.    Nashville  v.  Wilson^ 
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*.  Where  Lack  of  Jurisdiction  Not  Apparent.  —  The 

general  rule  is  also  subject  to  the  welUrecognized  exception  that 
where  the  lack  of  jurisdiction  is  not  apparent  upon  the  face  of 
the  summons  or  complaint,  and  is  only  disclosed  by  the  filing  of  a 
plea  or  introduction  of  evidence,  costs  may  be  adjudged.^  And 
where  the  court  has  jurisdiction  of  the  parties,  though  not  of  the 
subject-matter,  costs  are  frequently  given,  especially  where  the 
want  of  jurisdiction  does  not  clearly  appear  on  the  face  of  the 
writ,  and  is  a  fair  subject  of  discussion.^ 

c.  Lack  of  Jurisdiction  Arising  from  Repeal  of  Stat- 
ute.—But  where  the  want  of  jurisdiction  arises  from  the  repeal 
of  a  statute  on  which  the  suit  pending  was  founded,  no  costs  can 
be  awarded  to  either  party .^ 

88  Tenn.  407.    See  State  v.  Cole,  6  want    of    jurisdiction,  the    defendant 

Lea  (Tenn.)  493;    Walker  v.  Snow-  received  costs.    Harriott  v*  New  Jer- 

den,  I  Swan  (Tenn.)  193.  icy  R.,  etc.,  Co.,  i   Daly  (N.Y.)  377, 

In  Ttozaa,  costs  on  dlbmissal  for  want  reversing  the  same  case  in  8  Abb.  Pr. 

of  jurisdiction  may  be  recovered  under  (N.  Y.)  384. 

Rev.  Stat.,  art.  142,  which  provides  that  Before  Jualioe. — Where  defendant 
the  successful  party  to  a  suit  shall  re-  was  sued  before  a  justice,  and  the  sum- 
cover  costs.  Baines  v.  Menslng,  75  Tex.  mons  was  served  upon  him  more  than 
200.    See  Roeser  o.  Bellmer,  7  Tex.  t.  the  statutory  period  before  the  return 

Beaeonable  Ooeta —  Vermont.-^'^Yitrt  day,  he  was  entitled  to  costs,  on  appear- 

a  defendant  omitted  to  raise  the  ques-  ing  for  the  dismissal  of  the  case,  where 

tion  of  jurisdiction  until  after  a  verdict  the  want  of  jurisdiction  did  not  appear 

tgainst  him,  he  was  allowed  only  his  upon  the  face  of  the  record.    Lane  v, 

costs  in  the   Supreme  Court,  under  a  Jones,  94  Mich.  540. 

statute  allowing  a  defendant  **  reason-  On  Appeal,  judgment  should  be  af- 

able  costs  "  where  a  suit  is  dismissed  firmed  as    to  costs  where  the  record 

for  want  of  jurisdiction.    Chadwick  v,  does  not  show  that  a  dismissal  at  plain- 

Batchelder,  46  Vt.  734.  tiffs  costs  was  for  want  of  jurisdiction. 

B^pMaofJariadictlon.— If,  during  the  Miller  v.    Truman,  t  Cine.  L.  Bull, 

pendency  of  a  suit,  the  law  that  gave  (Ohio)  241* 

the  court  jurisdiction  of  the  cause  is  re*  Want  of  Jurlsdlotlxni  Apparent. — A 
pealed,  the  plaintiif  s  right  to  costs  will  motion  lor  the  taxation  of  costs  can- 
not be  affected  thereby*  Walker  v.  not  be  entertained  where  it  is  apparent 
Smith,  I  Wash.  (U.  S.)  203.  on' the  face  of  the  record  that  the  Su- 

1.  The  City  of  Florence,   56    Fed.  preme  Court  has  no  jurisdiction  of  the 

Rep.  236;  Lowe  v.  The  Benjamin,  i  appeal.    Bart  els  v.  Hoey,  t  Colo.  279; 

Wall.  Jr.  (C.C.)  188;  Thomas  v.  White,  I3ever  v.  Mortragon,  4  Colo.  255. 

12  Mass.  370.    See  also  King  v.  Poole,  8.  Cary  v.  Daniels,  5  Met.  (Mass.) 

36  Barb.  (N.  Y.)  242;    Humiston  v,  236;    Osgood    v,  Thurston,  23    Pick. 

Ballard,  40  How.  Pr.  (N.  Y.  Supreme  (Mass.)  ito;  Dixon  t>.  Hill,  8  Ind.  147; 

Ct.)  40;  Sullivan  v,  Frazee,  4  Robt*  Call  t^.  Mitchell,  39  Me.  465;  Balfour 

(N.  Y.)6i6.  17.  Mitchell,  i2Smed.&  M.(Miss.)  629; 

Detarmliiattoa  of  IMne  of  Faei  Veeee*  Donnelly  v,  LIbby,  i  Sweeny  (N.  Y.) 

■try. — Where  it  is  necessary  for  the  287. 

court  to  pass  upon  an  issue  of  fact— tf.f-.,  "We  consider  It  a  settled  question, 

whether  both  parties  are  residents  of  a  that  »  •  •  where  there  has  been  acon- 

city^n  order  to  determine  whether  it  troversy,  and  the  court  have,  by  appear- 

has  juriadictfoo,  it  may  award  costs  on  ance,  acquired  jurisdiction  of  the  parties, 

dismissing  the  case.    Bitz  v.  Meyer,  and  have  settled  the  questions  raised  in 

40  N.  J.  L.252.  the  case,  and  dismissed  the  petition  or 

Admlnten  of   HenrseMeiiee. — Where  Kuit,  they  have  jurisdiction  to  award 

the  complaint  was  dismissed  because  costs,*'    State  T'.  Rinne>  41  N.  H.  V38. 

the  plaintiff,  on  the  trial,  admitted  the  8.  Saco  v.  Gurney,  34  Me.  14;  Dudley 

fact  of  nonresidence,  which  showed  the  v.  Greene,  35  Me.  14* 
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rf.  Cases  Remanded  from  Federal  to  State  Court. — 
Where  a  case  is  remanded  from  a  federal  court  to  the  state  court  from 
which  it  was  removed,  on  the  ground  that  the  former  has  no  juris- 
diction, costs  may  be  awarded  by  the  federal  court  against  the 
party  who  applied  for  the  removal.^ 

e.  On  Appeal  where  No  Jurisdiction  Below. — Although 

a  court  dismissing  a  cause  for  want  of  jurisdiction  may  not  award 
costs,  a  court  of  error,  on  reversing  judgment  for  the  reason  that 
the  court  below  had  no  jurisdiction,  should  render  judgment  for 
the  costs  on  error.* 

6.  Time  of  Awarding. — The  award  of  costs  must  be  made  in  the 
final  judgment  or  decree,  and  after  the  case  has  been  disposed  of 
an  application  to  have  costs  granted  will  not  be  entertained.^ 

Waihlngton  Statute. — And  the  pro-  the  test  is  applicable  to  appeals  from 

vision  of  the  Washington  Code,  ^  827,  justices.    Call  v,  Mitchell,  39  Me.  465; 

that,  in  all  cases  where  costs  and  dis-  Cereghino  v.  Third  District  Ct.,  8  Utah 

bursements  are  not  allowed  to  the  p\ain-  455 ;  Palmer  v.  Fuller,  22  Ind.  115.  See 

tiff,  the  defendant  shall  be  entitled  to  Harrington  v.   Heath,   15    Ohio  4S3; 

judgment  for  the  same,  does  not  inter-  Nichol  v.  Patterson,  4  Ohio  200 ;  Paine 

fere  with  the  operation  of  this  rule,  as  v.  Portage  County,  Wright  (Ohio)  417. 

that  section  applies  onlj  to  cases  in  Federal  Courta. — On  appeal  from  the 

which  costs  must  be  awarded  to  one  decree  of  the  Circuit  Court  dismissing 

party  or  the  other.    Thurston  County  a  bill  on  its  merits,  although  the  Su- 

V.  Scammell,  7  Wash.  94.  preme    Court    held    that    the  Circuit 

In  Vennoiit,  where,  during  the  pend-  Court  had  no  jurisdiction,  it  neverthe- 

ency  of  an  action  upon  a  penal  statute,  less  awarded    costs    in    the   Supreme 

and  after  one  judgment  for  the  plaintiff  Court.  Miller  v,  Clark,  138  U.  S.  225; 

and  a  review,  the  statute  was  repealed  Peninsular  Iron  Co.  v.  Stone,  121  U. 

without  any  saving  clause  and  the  action  S.  631. 

was  thereafter  dismissed  on  the  defend-  8.  Parties  Out  of  Court. — Thus  it    is 

ant's    motion,    the    latter    was     held  erroneous,  upon  motion  of  complainant, 

entitled   to  costs  incurred  only   after  to  render  judginent  for  costs  one  year 

filing    his  motion.    Sumner  v.  Cum-  after  the  parties  are  out  of  court,  with- 

mings,  23  Vt.  427.  out  notice  to  the  other  parties.     Davis 

1.  BanK  of  Metropolis  v,   Peloubet,  v.  Harrison,  2  J.J.  Marsh.  (Ky.)  189. 
12  N.  }.  L.  J.  344.  Actton  DlsmlBBed. — And  after  an  ac- 

▲ttomej's     Feea. — Thus,    attorney's  tion  has  been  dismissed,  judgment  for 

fees  may  be  allowed  in   such  case  as  costs  cannot  be  rendered,  unless  the  or- 

on  the  final  disposition  of  the  cause,  der  of  dismissal  be  set  aside.    William- 

Bradstreet  Co.  v,  Higgins,  114  U.  S.  son  v.  Williamson,  x  Mete.  (Ky.)  307. 

262;  Josslyn  V.  Phillips,  27  Fed.  Rep.  After  Judgment  Signed. — No  addition 

481.  by  the  insertion  of  costs  or  the  filling 

Remanded  bj  Supreme  Court. — And  up  of  the  in  toto  aitingunt  clause  can 

the  party    who    applied  for  removal  be  made  to  a  judgment  after  it  has  been 

must  pay  costs  where  the  case   is  re-  signed,  and  when  costs  are  not  included 

manded  for  such  cause  by  the  Supreme  in  the  judgment,  it  is  improper  to  put 

Court  to  the  Circuit  Court,  with  direc-  them  in  the  execution.     Den  v,  Morse, 

tions  to  remand  to  the  state  court  from  12  N.  J.  L.  331 ;  Cammann  v,  Traph- 

which  it  was  removed.  Cates  v.  Allen,  agan,  i  N.  J.  Eq.  230. 

149  U.S.  451.  Demurrer. — Where  judgment  for  de- 

2.  Moore  v.  Boyer,  42  Ohio  St.  312;  fendant,  on  demurrer  to  a  declaration  at 
Burke  v.  Jackson,  22  Ohio  St.  268.  law  which  prays  relief  in  equity,  makes 

But  see  Haney  v.    Sharp,  i   Dana  no  direction  as  to  costs,  and  they   are 

(Ky.)   442;    Blackwood    v,   Jones,  27  not  moved  for  at  the  first  subsequent 

Wis.  498;  Parker's  Estate,  i  W.  N.  C.  term,  the  defendant  is  not  entitled  to 

(Pa.)  115.  costs.     Winslow     v,     Otis,     5     Gray 

Appeali  ftom  Juiticea.— The  rule  of  (Mass.)  360. 
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Ib  1/q^tj  the  rule  is  imperative,  and  if  the  final  decree  is  silent 
as  to  costs,  and  the  question  is  not  expressly  reserved,  a  subse- 
quent application  for  costs  will  not  be  entertained,  except  upon  a 
rehearing  on  the  merits.^ 

ThftOoflstioiior  OostoAlons  will  generally  not  be  adjudicated  by  courts, 
and  they  will  not  decide  questions  of  importance,  after  the  deci- 
sion has  become  useless,  merely  to  ascertain  who  is  liable  for 
costs.* 

in  EI0HT  TO  AHB  LIABILITT  FOB  CiOSTS— 1.  When  Bight  Vests. 
— The  right  to  costs  does  not  become  vested  until  final  judgment 
has  been  pronounced,  nor  do  they,  until  then,  become  a  debt 
against  the  party  on  whom  they  are  imposed.' 

Bttbseqnsnt  Term. — A  judgment  for  own  motion.  Gould  v.  Dwelling- 
costs,  against  a  garnishee,  rendered  at  a  House  Ins.  Co.,  90  Mich.  302. 
term  subsequent  to  that  in  which  judg-  Protiate  Court. — And  the  rule  that 
ment  had  been  entered  discharging  costs  cannot  be  allowed  after  final 
him,  was  void.  Jackson  v.  St.  Louis,  decree,  is  applicable  to  the  probate 
etc.,  R.  Co.,  89  Mo.  104.  court.     Lucas  v.  Morse,  139  Mass.  59. 

In  Alabama^  the  Orphans'  Court  can-  Thus,  where  the  surrogate  failed  to 

not  vacate  a  judgment  for  costs  as  to  allow  costs  to  a  special  guardian  in  the 

one  party   and  adjudge  them  against  contest  of  a  will,  in  the  decree,  he  had 

another,  at  a  term  of  court  subsequent  no  power  to  allow  the  guardian  costs 

to  that  at  which  the  judgment  was  ren-  afterwards,  on  an  ex  farte  application, 

dered.     Noland  v.  Lock,  16  Ala.  52.  without    giving    notice    to    the  other 

IlMk  in   Atiatemeiit.— Although    the  parties.     Matter  of  Budlong,  33  Hun 

court  neglects  to  give  judgment  for  costs  (N .  Y. )  235. 

against  the  defendant  on  overruling  a  3.  In  Equttj,  by  common  consept  a 

plea  in  abatement,  it  may  nevertheless  litigation  for  costs  is  never    favored, 

grant  the  costs  thereof  on  the  final  dis-  Belmont  v.  Ponvert,  38  N.  Y.   Super. 

position  of  the  case.    Rose  v,  Bolinger,  Ct.  425. 

6  Humph.  (Tenn.)a6.  After    8ettl«msnt    bj    tbe    Parties, 

In  Oallfliraia,  if  the  costs  of  the  pre-  although  the  question   of  costs   is  re> 

vailing  party  are  added  to  the  judg-  served,  the  court  will  not  decide  upon 

ment  after  the  expiration  of  the  time  the  merits   merely   to    determine   the 

for  filing  the  same,  and  after  the  per-  point  reserved.     Eastburn  v.  Kirk,  2 

fection  of  an  appeal,  an   appeal   from  Johns.   Ch.   (N.  Y.)   317;  Stewart  v. 

the  order  is  the  only  way  of  correcting  Ellice,  2  Paige  (N.  Y.)  604. 

the  error.    Jones  v.  Frost,  28  Cal.  245.  Abatement. — Nor,  after  abatement  of 

Jndgsi'sCertlfloate  of  Costs. — Anappli-  the  whole  ground  of  suit  by  the  plain- 
cation  for  an  entry  or  certificate  bv  the  tiff's  'death,  will  the  court  hear  an 
trial  judge  in  evidence  to  the  right  to  argument  on  the  merits  to  determine 
costs,  under  How.  Stat.,  ^9003,  must  be  the  question  of  costs.  Johnson  v. 
made  before  judgment,  and  the  judg-  Thomas,  2  Paige  (N.  Y.)  377. 
ment  must  be  entered  in  conformity  to  8.  Ross  v.  Harper,  99  Mass.  175; 
such  entry  with  respect  to  the  costs.  A  Rader  v.  Southeasterly  Road  Dist.,  36 
judgment  already  regularly  rendered  N.  J.  L.  273 ;  Warfield  t^.  Watkins,  30 
will  not  be  affected  by  a  subsequent  Barb.  <N.  Y.)  395. 
entry  or  certificate.  Kamsay  v.  Kit-  The  Outcome  of  a  Subsidiary  contro* 
tridge,  23  Mich.  488.  versy  does  not  determine  the  right  to 

FftUmrs  to  Bnter  Judgment  for  Costs,  costs,  e,  g.^  the  dismissal  of  a  counter- 

^•The  plaintiff  cannot  recover  costs  claim,  but  it  is  dependent  on  the  final 

below  where  he  has  failed  to  enter  judgment  in  the  cause.  Tha^^er  7*.  H0I- 

judgment  therefor.     Hunt  v.  Allen,  22  land, 63  How.  Pr.  (N.  Y.  C.  PI.)  179. 

N.J.  L.  537.  A    Discharge    In  Bankruptcy,  while 

1.  Travis  v.  Waters,  12  Johns.  (N.  a  suit  is  pending,  does  not  relieve  the 

Y.)  500.     No  costs  will  be  allowed  on  bankrupt  from  paying  the  costs  of  the 

a  rehearing  ordered  by  the  court  on  its  suit,  nor  will  a  conveyance  of  property 
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S.  Ownership. — Costs,  wheti  allowed^  are  the  property  of  the 

party  recovering  them,  and  not  of  his  attorney,  although  they 
may  be  subject  to  the  lien  of  the  latter  for  his  own  costs.^ 

3.  Preyailiiig  Party — a.  In  General. — It  is  a  general  rule, 
applicable  to  costs,  that  they  follow  the  judgment'  and  are  to  be 
paid  by  the  unsuccessful  party  to  the  one  who  prevails,  unless  the 
court  shall,  in  express  terms,  adjudge  to  the  contrary.'   But  the 

before  judgment  is  rendered  be  declared  *'Wltli  Coots." — A  party  succeeding 

fraudulent  as  respects  the  costs.     I'el-  on  a  proceeding  for  which  costs  are 

ham  V.  Aldrich,  8   Gray  (Mass.)  515,  allowed  must,  from  the  nature  of  the 

69  Am.  Dec.  266;  Dows  v.  Griswold,  case,  be  entitled  to  costs,  where  the 
122  Mass.  440;  Hall  t;.  Brown,  59  N.  H.  order  is  iriade  generally  with  costs. 
198;  Ogden  V.  Prentice,  33  Barb.  (N.  Stevenson  v.  Pusch,  40  HoW.  Pr.  (N. 
Y.)  160.  Y.  Supreme  Ct.)  91. 

Interrelior. — A  party  who  volunta-  8.  Lehigh  Valley  R.  Co.  v.  McPar- 

rily  intervenes  in  a  suit  is,  as  to  his  land,  44  N.  J.  L.674;  Hann  v.  M^Cor- 

rightto  costs,  entitled  to  only  the  same  mick,  4  N.J.  L.  1I3;  Reeve  tn  £ft,  31 

priority  With  the  claimants  for  relief.  N.  J.  L.  141 ;  State  v,  Blake,  36  N.  J. 

The  Rodney,  B.  &  H.  Adm.  226.    See  L.  443.    See  Stiers  v.  Stiers,  20  N»  J. 

article  Intervention.  L.  56 ;  Todd  v,  Stroud,  i  Rich^  (S.  Car.) 

1.  Ward  V.  Syme,  i  Code  R.  N.  S.  25;  Shearer  v.  Boyd,  10  Ala.  279;  St. 
(N.  Y.  C.  PI.)  2oi8;   Clay  v.  Moulton,  Romain  v.  Robeson,  12  Rob.  (La.)  194; 

70  Me.  315 ;  Matter  of  Aaron,  5  Dem.  Cory  v,  Hamilton,  84  Iowa  594;  French 
(N.  Y.)362;  Bostic  t'.Coz, 28  Ark.  566.  v.  Giflford,  31  Iowa  428;  BlaKeman  v. 

Attorney's  Lien. — An  attorney  has  a  Hays,   Ga.  Dec.,  Part   II.,    165;   Mc- 

lien  upon  the  judgment  for  his  taxable  Reynolds  v.  Cates^  7  Humph.  (Tenn.) 

costs,  but  it  will  go  no  further  than  29;  Ethridge  t^.  Jackson,  2  Sawy.  (U. 

the  costs  in  the  identical  action.    Phil-  S.)  598. 

lips  V.  Stagg,  2  Edw.  Ch.  (N.  Y.)  108.  Issns    Itrsgnlariy    IntwjMtsd.— The 

His  lien  is  not  affected   by  a  settle-  winning  party  is  entitled  to  costs,  al- 

ment  made  without  his  consent.  Quin-  though,  by  consent  of  parties,  an  issue 

Ian   V,    Birge,   43    Hun   (N.  Y.)  483;  of  fact  is   irregularly  interjected  into 

Wade  V.  Orton,  12  Abb.  Pr.  N.  S.  (N.  the  case,  and  results  in  the  successful 

Y.  C.  PI.)  444.  party's  favor.    Rice  v,  Jones,    X03  N. 

2.  Underwood  v.  Lacapere,  14   La.  Car.  326. 

Ann.  276;  Allen  r.  Sh river,  81  Va.  174.  Meohanlc's  Uftn. — An  action  to  en- 

The  right  of  the  successful   party  to  force   a  mechanic's  lien  or  a  lien  for 

costs  is  established  by  the  judgment,  materials  is  an  equitable  action,  but  the 

but  it  does  not  usually  fix  their  amount  prevailing    party  recovers  costs-  as  a 

when  taxed.     The  action  fixing  them,  matter  of  right.    George  v,  Everhart, 

however,   relates  back,  and   they   be-  57  Wis.  397. 

come  a  part  of  the  judgment.     Hunt  v.  KandammB. — The  costs  of  a  petition 

Middles  worth,  44  Mich.  448.  for  a  mandamus  go  to  the  prevailing 

In  Louisiana,  although  costs  are  not  party.    School  Dist.  No.  8  v.  Perkins, 

claimed  in  the  petition  or  mentioned  49  N.  H.  538. 

in  the  judgment,  they  are  due  to  him  Battled  Fractioe.  —  In  Jennings  v, 
who  recovers  judgment,  and  are  to  be  Moss,  4  Tex.  452,  it  was  said  that  in 
taxed  when  the  latter  comes  to  be  ex-  this  country,  where  final  judgment  is 
ecuted.  Brown  z'.Brown,9  La.  Ann.  310.  rendered  for  the  defendant  it  is  the  set- 
In  North  Carolina,  no  part  of  the  costs  tied  practice  to  adjudge  the  costs  of  the 
of  an  action  can  be  taxed  against  the  suit  against  the  plaintiff, 
party  recovering  judgment.  Wall  v.  Though  the  prevailing  party  may  not 
Covington,  76  N.  Car.  150.  have  paid  the  costs  when  judgment  is 
In  Uadiana,  in  all  civil  actions,  the  signed,  he  may  nevertheless  enter  judg- 
party  recovering  judgment  shall  re-  ment  for  all  tne  costs  he  has  incurred 
cover  costs,  except  in  those  cases  where  in  the  progress  of  the  suit.  Howard  v. 
a  different  provision  is  made  by  statute.  Stent,  a  Bailey  (S.  Car.)  272. 
Erskine  v.  McCutchan,  9  Ind.  255;  Both  Parties. —  In  Oregony  in  an  ac- 
Zimmerman  v,  Marchland,  23  Ind.  474.  tion  at  law,  costs  can  never  be  awarded 
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rule  that  costs  go  to  the  successful  party  applies  only  to  cases 
where  costs  are  recoverable  by  statute  br  are  in  the  discretion  of 
the  court.* 

b.  References. — Where  the  award  of  arbitrators  or  referees, 
in  a  case  submitted  to  them,  is  silent  as  to  costs,  the  court  will 
usually  grant  them  to  the  prevailing  party.* 

c.  WHO  Is  PkEVAlLiNG  PARTY.— The  term  "  prevailing  party  " 
in  an  action  has  a  technical  signification,  and  its  meaning  can  be 
correctly  understood  ortly  upon  a  consideration  of  all  the  statutes 
relating  to  the  action.  Illustrations  of  who  has  been  considered  the 
prevailing  party  in  particular  cases  are  subjoined  in  the  notes.' 

to  both  parties.     McDonald  v.  Evans,  butted  by   circumstances.     Latham  r. 

3  Oregon  474.  Taylor,  15  Tex.  247.     See  Freeland  v. 

IB  Maine,  the  prevailing  party  is  en-  Mannahan,  Hopk.  (N.  Y.;  276. 

titled  to  costs  in  all  cases  except  when  Plaintiff  Deceived. — In   cases   where 

limited    or  restricted   by   some    other  costs  are  left  to  the  discretion  of  the 

t»tatute.     Ellis  f.  Whittier,  37  Me.  548;  court,  a  plaintiff  who  has  failed  in  a 

Mudgett  2'.  Emery,  38  Me.  255.  suit  should  not  be  charged  with  costs 

United  States  Oonrts. — In  the  federal  where   he   has   been   led  to  bring  the 

courts,  in  actions  at  common  law,  under  action   by   suspicious  conduct  on   the 

Rev.  Stat.,  §  823,  the  prevailing  party  part  of   the  defendant.     Mathews    v, 

is  in  all  cases  entitled  to  costs,  unless  Poultney,  33  Barb.  (N.  V.)  134. 

some    statute    otherwise    provides    in  1.  Lehieh  Valley   R.  Co.  v,  McFar- 

speciai  cases ;  and   state  laws  do  not  land,  44  N.  J.  L.  674. 

affect  the  subject.    U.  S.v,  Tread  well  j  2.  Woolson  v.  Boston,  etc.,  R.  Corp., 

15  Fed.  Rep.  532.     But  in  Hathaway  r.  103  Mass.  580;    Burton   v.   Martin,   4 

Roach,  2  Woodb.  &  M.  (U.  S.)  63,  it  Mo.   200.      Contra^  Chapin  v.  Boody, 

was  decided  that  no  act  of  Congress  25  N.  H.  285. 

was  at  that  time  in   force  which,    in  When  a  pending  suit  is   referred  to 

termSf  gave   costs   to    the    prevailing  referees,  their  report  stands   as  a  ver- 

party.     And  in  Veazie  v.  Williams,  3  diet  and  need  not  say  anything  about 

Story  (U.  S.)  611,  it  was  held  a  com-  the  costs,  as  in  such  case  the  judgment 

men  practice  not  to  allow  costs  to  the  will  be  on  the  report  as   a  verdict,  the 

prevailing  party,    where    the    district  successful  party  being  entitled   to   the 

judge  differed  from  the  circuit  judge.  costs.     Pitts  v.  Langsdale,  32  Ind.  218. 

Party  In  tbe  Wron^. — ^That  the  party  Costs  of   Rejected  Award. — And  the 

in  the   wrong,  or  the  defeated  party,  party  prevailing  will  recover  his  costs 

pays  the  costs,  is  a  general  rule  appli-  before  the  referees,  and  also  the  costs 

cable  to  all  questions  of  costs.     Booth  on  the  question  of  accepting  their  re- 

T\  Smithy  5  Weiid.  (N.  Y.)  107.     See  port,  when  the  latter  is  rejected.    Tink- 

Linn  v.  Roberts,  15  Mich.  443.  ham  v,  Meigs,  16  Mass.  450. 

Costa   of  Clrenlt. — Where  a  plaintiff  Resistance  of  Award. — A  party  who 

is  not  ready  at  a  circuit  and  the  cause  resists    an    award,    thereby    rendering 

goes  off  then,  he  cannot  recover  the  necessary  an   action   which   results   in 

costs  of  that  circuit,  though  he  finally  the  same  relief  being  granted  against 

prevails  in  his  suit.    Jackson  v,  Breese,  the  party  resisting,   is  liable   for    the 

6  Cow.  (N.  Y.)  42.  costs  of  the  action.     Knight  v,  Holden, 

Contemx^t. — One    proceeded    against  104  N.  Car.  107. 

for  a  contempt  which  is  not  sustained  is  No  Damages  or  Costs  for  Plaintiff.— 

entitled  to  recover  costs.     Weaver  v.  Where  the  report  of  referees  awards 

Hamilton,  2  Jones  (N.  Car.)  343.  no  damages   or  costs  to  the  plaintiff, 

Costa   of   Proceedings  ta    Disbar    an  the  defendant  must  pay  a  moiety  of  the 

attorney,  by  private  persons,  are  prop-  costs.     Den  v.  Exton,  4   N.  J.  L.  197 ; 

erly  chargeable  against  them  on  failure.  Anonymous,  2  ^.  J-  L.  213. 

State  V,  Kemp,  82  Mo.  213.  3.  In  New  York,  the  term  as  used  in 

PreraSling  Party  isntitled  Frliba  Fade  those  sections  of  the  code  relating  to 

Only. — The  prima  facie  claim  of  the  costs  means  one  who  has  prevailed  in 

prevailing  party  for  costs  may  be  re-  establishing  his  right  to  costs   under 
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d.  By  Statute. — Where  a  statute  expressly  gives  costs  to  the 
prevailing  party,  it  must  be  regarded  as  mandatory,  and  the  court 
may  not  exercise  its  discretion  in  withholding  them ;  ^  but  in 

the  law.    It  does  not  embrace  one  who  the  defendant  recovers  judgment  on  his 

sues  for  and    recovers  thirty   dollars  counterclaim  for  services  in  taking  care 

only  in  a  court  of  record,  and   the  de-  of  tlie  property,  the  latter  is  the  prc- 

fendant  in  such   action    is  entitled  to  vailing  party  upon   the   issues  raised, 

costs.    Pcet  V,  Warth,  i  Bosw.  (N.  Y.)  and  entitled  to  costs.    Lapham  v.  Os- 

653.  borne,  20  Nev.  168. 

Some  BeUof. — In  Kentucky,  where  a  Buits  for   PossesBioii    of   Property. — 

party  has  a  right  to  some  relief,  he  is  Where  plaintiff  in  replevin  recovered 

entitled  to  costs.     Hightower  v.  Smith,  a  verdict  for  four-fifths  of  the  property 

5  J.  J.  Marsh.  (Ky.)  54a;   Bernard  r.  claimed,  and,  on  a  new  trial,  for  seven- 

Gallatin  Seminary,  3  J.  J.  Marsh.  (Ky.)  eighths,  he  was  held  to  be  the  prevail - 

425;   Ward  t'.  Davidson,  2  J.  J.  Marsh,  ing  party  and  allowed    to  tax  an  attor- 

(Ky.)    443;  Pilcher  v.    Higgins,  2  J.  J.  ney   fee   for    each   trial.     Williams  r. 

Marsh.  (Ky.)  16;  Duval  v.  Burtis,  2  A.  Morrison,  32  Fed.  Rep.  682. 

K.  Marsh.  (Ky.)    120;  Combs  v.  Bos-  Whereto  a  writ  of  entry  the  tenant 

well,  I    Dana    (Ky.)    473;    Smith    v.  pleaded  a  single  plea  denying  the  dis- 

Broyles,  15     B.   Mon.  (Ky.)    461.     A  seizin  as  to  part,  and  disclaiming  as  to 

plaintiff  is  in  all  cases  entitled  to  costs  the  rest,  and  the  jur^'  found  for  him  on 

where  he  succeeds  in  an  action  on  con-  the  point  of  disseizin  and  also  assessed 

tract.     Brandies   v.  Stewart,  i    Mete,  damages  for  rents   and    profits  of  the 

(Ky.)  395.  part  disclaimed,  it  was  held  that,  special 

DaiuagOB. — A  prevailing  petitioner  for  pleading  having  been   abolished,    the 

increase  of   damages    recovers   costs ;  demandant  was  the  prevailing  party, 

and  he  is  a  prevailing  petitioner  who  Richards  i;.  Randall,  4  Gray  (Mass.)  53. 

obtains  a  verdict  for  damages  when  the  The  plaintiff  was  held  the  prevail- 

commissioners  had  allowed   him  none,  ing  party  where    four  hundred    acres 

Abbott  V,  Penobscot  County,  52  Me.  were  levied   on   and  i\\efi,fa,  was  sus- 

584.  tained  as  to   sixty -five  only.     Vaughn 

Under  a  complaint  for  flowing  land,  v.  Howard,  75  Ga.  285. 

the  respondent  was  entitled  to  costs  as  Respondeat    Onator. — Costs   are   not 

the   prevailing  party,  where  the  jury  given  to  a  defendant  upon  a  respond- 

returned  a  verdict   refusing  the  com-  eat  ouster,  as  he  has  not  yet  prevailed, 

plainant      damages,      although     they  Haines  v,  Corliss,  4  Mass.  660. 

further  returned,  as  a  part  of  their  ver-  Dlsmiasal  of  Appeal. — Where  a  mo- 

dict,  that  the  dam  should   be  left  open  tion  for  the  dismissal  of  an  appeal  as 

during   a  part  of  the  year.     Fisher  v,  improperly  taken  is  granted,  the  party 

Johnson,  2  Allen  (Mass.)  436.  on  whose  motion   the  dismissal  is  ob- 

Nominal  Damages. — In  Vermont  the  tained  is  a  "  prevailing  party  "  and  en- 
plaintiff  must  recover  at  least  nominal  titled  to  costs.     Pomroy   v.  Cates,  81 
damages  to  be  entitled  to  costs.  Stevens  Me.  377. 
v.  Briggs,  14  Vt.  44.  Review  of  Action. — The  court  may 

8et-ofr. — In    New    Hampshire,    ac-  award  costs  to   the  respondent  where 

cording  to  practice,  the  event  of  a  suit,  the  petitioners  for  a  review  do  not  pre- 

as  governing  the   question  of  costs,  is  vail.     Hopkins  v.  Benson,  21   Me.  399. 

in  favor  of  the  party  obtaining  a  ver-  In  reviews  of  actions,  in  ^^5jffc^«5^//5, 

diet,  and   it  is  immaterial  whether  or  the  party  in  whose  favor  an  error  is 

not    there   is   any   offset  in  the   case,  corrected  is  entitled  to  costs  as  the  pre- 

Eastman  x;.  Holderness,  44  N.  H.  18.  vailing  party,  under  Stat.  1784,  c.  28,  §  9. 

And  in  this  state  if  a  plaintiff  establishes  Bruce  v.  Learned,  4  Mass.  614. 

any  part  of  his  claim  he  is  entitled  to  1.  Elkhorn  First  Nat.  Bank  v.  Pres- 

costs  as  the   prevailing  party.     Brown  cott,  27  Wis.  616. 

V,    Smith,   I  N.   H.    38;    Hartwell   v.  In  California,  the  prevailing    party 

Harris,  36  N.  H.  431.  in  an  action  for  the  recovery  of  money 

Where  the  plaintiff  fails  to  recover  or  damages  is  entitled  to  costs,  and  the 

damages  in  an  action  for  the  possession  court  has  no  discretion   in   awarding 

of  property  and   for  damages  on  ac-  them.    Stoddard  v.  Treadwell,  29  Cal. 

count  of  its  wrongful  detention,  and  281. 
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cases  for  which  no  express  provision  is  made  by  statute,  the  court 
may  limit  the  costs  of  the  prevailing  party,  or  refuse  them  alto- 
gether.* 

4.  YarionB  TerminatioiiB  of  the  Suit — a.  Nonsuit. — Where  the 
plaintiff  voluntarily  suffers  a  judgment  of  nonsuit  to  be  rendered 

against  him,  or  is  nonsuited  on  the  motion  of  the  defendant,  he 

will  generally  be  liable  for  the  costs  ;*  but  on  motion  of  the 

■aino. — A  controversy  between  the  Baakruptcy  of  Defendant. — In  Maine, 

plaintiff   in    a    trustee  *  action    and  a  under  the  Act  of  x868,c.  157,  providing 

claimant  of  the  fund  trusted  is  not  con-  in  certain  cases  for  the  continuance  of 

trolled  by  the  statutory  rule  that  the  a  suit  unless  the  defendant  strikes  out 

prevailing   party   recovers  costs.      In  the  name  of  a  defendant  who  it  appears 

such  case  costs  may  be  awarded  as  in  has  become  bankrupt,  which  he  may 

equity.     White  v.  Kilgore,  78  Me.  323.  do  without  costs,   a  plaintiff  cannot. 

Nor  is  the  rule  applicable  to  a  peti-  after  becoming    nonsuited,  avoid  the 

tion  for  partition.    Counce  v.  Persons  payment  of  costs,  by  suggesting  the 

Unknown,  76  Me.  548.  bankruptcy  of  the  defendant  and  hav- 

Wclilgan. — Section  5597,  subdivision  ing  his  name  stricken   from   the  suit. 

4, of  Comp.  Laws,  relating  to  the  party  Palmer  v.  Merrill,  57  Me.  26. 

entitled    to  recover    costs  in    certain  Reversal   of    Judgment    Sued   On. — 

suits,  was  not  changed  by  Stat.  1867,  p.  Where  the  plaintiff  in  an  action  on  a 

85,  which  provided  that  the  prevailing  judgment    took    a    nonsuit  in  conse- 

party  should  recover  costs   in   certain  quence  of  the  reversal  of  the  judgment 

cases.     The  statute  only  regulated  the  after  the  commencement  of  the  action, 

amount  of  costs  in  the  former  cases,  the  defendant  was  entitled  to  full  costs, 

and  by  the  term   •'prevailing  party"  Fuller  v.  Whipple,  15  Me.  53. 

reference  is  made  to  parties  entitled  to  Wb&t  Costs — Nonsuit  Set  Aside, — It 

costs  under  the  unrepealed  law  and  not  was  not  erroneous  for  the  court,  on 

to  those  who  are  denied  costs  by  such  motion  of  the  defendant,  after  verdict 

law,   though   they    recover   damages,  for  the  plaintiff,  to  refuse  to  tax  the 

Inkster  v.  Carver,  16  Mich.  484.  latter    with   all   the  costs  which   had 

1.  Bartlett  v.   Hodgdon,  44   N.    H.  accrued    prior  to  a  nonsuit  taken    by 

473;  Smith  ti.  BoyntoD,  44  N.  H.  529.  him,   where  the  court  had  taxed  him 

S.  Burlington,  etc.,  R.  Co.  v,  Sater,  with  the  costs  of  the  term  and  no  ex- 

I  Iowa  421;  Reynolds!/.  Plummer,  19  ception  had  been  taken  to  its  action. 

Me.  a2  ;  Dixon  v.  Parks,  i  Ves.  Jr.  402 ;  Mt.  Olivet  Cemetery  Co.  v,  Shubert,  2 

Treat  r.  Hathaway,  7  Mass.  503;  Wolff  Head  (Tenn.)  116. 

v. Turner,  3  Yeates  (Pa.)  559.    In  gen-  Nonsnlt  as  to  Erronaoualy  Summoned 

eral  the  only  effect  of  a  nonsuit  is  to  Party. — Where  summons  was    served 

cast    the  costs  upon  the  plaintiff.     It  by  mistake  on  a  wrong  party,  who  en- 

may  be  set  aside  sometimes  with,  some-  tered  his  appearance,  and  the  plaintiffs 

times  without,  payment  of  costs.  Dana  then  amended  their  writ,   leaving  out 

V.Gill,  5  J.  J.  Marsh.  (Ky.)  242.    In  his  name,  be  would   ordinarily   have 

case   of   nonsuit  the  defendant  is  en-  been  entitled  to  the  costs  of  that  term 

titled  to  the  same  costs  as  when  a  trial  (it  being  in  effect  a    nonsuit),  but  as 

is  had.     Benbow  v,  Richardson,  21  S.  the  costs  were  not  taxed  then,  and  the 

Car.  601.  suit  was  continued  till  the  third  term, 

Inikncy,  maJolnder,  etc. — In  Oregon  the  court  allowed  him  costs  for  each 

a  nonsuit  is  not  allowed  without  pay-  term,  and  the  appellate  court  declined 

ment  of  costs  except  in  a  limited  num-  to  interfere  with  the  discretion  of  the 

ber  of  cases,  such  as  infancy,  misjoin-  lower  court  therein.     Harvey  t^.  Reeds, 

der,  etc.      Mitchell,  etc.,  Co.  v.  Down-  49  N.  H.  531. 

ing,  33  Oregon  448.  Suit  for  a  Fine.— In  New  Hamfshire^ 

In  Fenna^vai^,  it  is  an  established  upon  a  nonsuit  on  a  complaint  for  the 

rule  in  the  law  of  costs  that  in  all  cases  collection    of    a    military   fine,  under 

where  the  plaintiff  would  have  costs  if  Rev.    Stat.,  c.  82,   the    respondent  is 

he  had  recovered,  the  defendant  shall  entitled  to  judgment  against  the  com- 

have  his  costs  if  the  plaintiff  is  non-  plainant  for  costs.    Cate  v.  Nutter,  27 

suited.    Hall  v,  Knapp,  i  Pa.  St.  213.  N.  H.  515. 
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defendant  to  tax  them,  the  court  may  take  notice  of  and  enforce 
an  agreement  between  the  parties  whereby  the  defendant  has 
waived  his  right  to  costs.^ 

b.  Discontinuance. — As  the  legal  effects  of  a  nonsuit  and  a 
discontinuance  are  practically  the  same,  so  the  practice  in  respect 
to  the  awarding  of  costs  thereon  is  similar.  Thus,  as  a  general 
rule,  applicable  as  well  to  equity  as  law,  a  plaintiff  will  not  be 
allowed  to  discontinue  a  suit,  except  upon  the  payment  of  all  costs 
incurred  by  the  defendant  up  to  the  time  of  the  discontinuance  ;* 

In  New  York,  under  Code  Civ.  Pro.,  52  Mich.  474;  Hagertj  v,  Hughes,  4 

^  3234,  entitling  the  defendant  to  costs  Baxt.  (Tenn.)  226. 

upon  a  recovery  upon  one  of    several  The  plaintiff  will  be  liable  for  costs 

causes  of  action,  a  nonsuit  is  not  such  subsequent  to  a  discontinuance  where 

a  recovery  by   him.     Burns    v,    Dela-  his  title  fails  and  he  does  not  discon- 

ware,  etc.,  R.  Co.,  63  Hun  (N.  Y.)  19.  tinue  at  once.    Sanborn  v,  Sanborn,  41 

In  Oallfomla,  costs  by  way  of  indem-  N.  H.  306. 

nity  ought  not  to  be  taxed  in  case  of  a  Hi  Wisoonalii,  on  granting  a  discon- 

nonsuit.      Rice  v.  Leonard,   5  Cal.  61.  tinuance,  it  is  in  the  sound  discretion  of 

The  court  may  order  the  plaintiff  to  the  court  to  require,  as  a  condition,  pay- 

pay     jury    fees    when    a    nonsuit     is  ment  of  a  gross  sum  as  costs  and  dis- 

granted   in   civil  cases.      Fnirrhild   7'.  bursements  incident  to  preparation  of 

King,  102   Cal.  320;    Lukes  t/.  Lognn,  the  case  for  trial.     Hawkins  f.  North - 

66  Cal.  33.  western  Union  R.  Co.,  34  Wis.  302. 

1.  And  the  court  may  refuse  to  allow  Costs  Incurred  after  Dlacotttliiiiaiiea. — 
costs  when  it  is  shown  that  the  defend-  In  Earle  v.  Hall,  22  Pick.  (Mass.)  102, 
ant  has  alreadj*  received  them,  or  has  the  defendant  was  allowed  to  tax  costs 
made  a  valid  agreement  not  to  claim  for  his  attendance  after  the  discontin- 
them.  Coburn  v,  Whitely,  8  Met.  uance  until  the  final  disposition  of  the 
(Mass.)  272  ;  Moore  v.  Cutter,  3  Allen  case,  when  the  court  decided  that  the 
(Mass.)  468.  action   had  been   discontinued  by  the 

Defendant  Defaulted. — And  the  court  plaintiff, 

has  the  like  authority  when  the  defend-  Dlacontiniianoe  after  Plea  of  Llmita- 

ant    is    defaulted,    on    the    plaintiff's  tlona. — The  plaintiff  cannot  be  allowed 

moving    for    the    taxation     of    costs,  to   discontinue   without   costs,   where, 

Coburn    v.   Whitely,  8  Met.   (Mass.)  after  the  statute  of  limitations  has  been 

272.  pleaded,  he  goes  on  and  increases  the 

Agreement  to  Submit  to  Referees. —  costs,  even  by  taking  testimony  material 

The  court  had  authority  to  refuse  costs  to  that  defense.     Houseman  v.  Rosen - 

to  the  defendant  in  a  case  which  the  field,    18   Abb.   Pr.   (N.   Y.    Supreme 

parties  had  agreed  in  writing  should  be  Ct.)  379. 

withdrawn,  and  submitted  to  referees.  Release  by  nalntiff. — Where  a  plain- 
and  which  had  accordingly  been  re-  tiff  released  a  cause  of  action  and 
ferred,  decided  and  settled,  but  which,  agreed  to  enter  a  discontinuance  with- 
by  some  oversight,  remained  on  the  out  costs  to  the  defendant,  but  sub- 
docket  and  in  which  a  nonsuit  was  sequently  ineffectually  contested  the 
afterwards  entered.  Moore  v.  Cutter,  release,  he  was  held  liable  for  the  costs 
3  Allen  (Mass.)  468.  occasioned  thereby.     Staples  v.  Wel- 

2.  Cooke  V.  Beach,  25  How.  Pr.  (N.  lington,  62  Me.  9;  Reynolds  v.  Plum- 
Y.  Supreme  Ct.)  358;  Shaffer  v.  Cur-  mer,  19  Me.  22. 

rier,  13  111.  667;  Whitney  v.  Brown,  30  Wrong  Defendant. — In  an  action  com- 

We.  557;  Mississippi  Cent.  R.  Co.  v,  menced  against  a  wrong  defendant,  the 

Beatty,  35  Miss.  668;  Carleton  v.  Darcy,  plaintiff's  motion  for  leave  to  discon- 

75  N.  Y,375;  Leggett  r.  Boyd,  6  Wend,  tinue    without   costs   will    be    denied 

(N.  Y.)  500;  Matter  of  Waverlv  Water-  where  he  shows  no  sufficient  excuse  for 

Works  Co.,  85  N.  Y.  478 ;  ^rownell  the  mistake  and  where  defendant  has 

V,  Ruckman,  85  N.  Y.  648;  Rockefeller  been  put  to  the  expense  of  a  trial.  Lay- 

r.    Weiderwax,  3    How.   Pr.    (N.    Y.  man   r.   New  York    Bank   Note  Co. 

Supreme  Ct.)  382  ;  Sherman  v,  Joslin,  (Super.  Ct.),  20  N.  Y.  Supp.  431. 
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but  where  the  action  has  been  commenced  without  the  plaintiff's 
authority,  or  the  defendant  has  been  discharged  in  bankruptcy,  or 
been  sentenced  to  imprisonment,  and  in  some  other  cases,  the 
plaintiff  is  sometimes  allowed  to  discontinue  the  action  without 
costs ;^  and  if.  the  suit  is  discontinued,  and  notice  thereof  served 
upon  the  defendant  before  he  has  incurred  any  costs,  as  where  he 
has  never  been  served  with  process  or  appeared  in  court,  the 
plaintiff  will  generally  not  be  compelled  to  pay  costs.^ 

UiooiittBiianoo  on  Acemmt  of  AdTOTSs  1.  Taul    v,    Winn,  5   J.  J.   Marsh 

DediloiL  in  Anotiior  Snit. — Whereadis-  (Kj.)  437;    Town   v.  Green,  32  Kan 

continuance  is  entered  on  the  ground  148;    Lackev  v,  M'Donald,  i  Cai.  (N. 

that  another  action  has  been  decided  Y.)  116;  Hart  v.  Storey,  i  Johns.  (N. 

adTcrselj  to  plaintiff  on  appeal,  he  will  Y.)  143 ;  Clark  v.  Scofield,  16  Vt.  699 ; 

be  required  to  pav  all  costs.    Agar  t/.  Roberts    v.    Shell,    4   Yerg.   (Tenn.) 

TibbeU,  56  Hun'(N.  Y.)  272.  160. 

Btatuto  on  Wlileh  Bnlt  Based  Dee^ared  In  Maine ^  under  c.  157,  Pub.  Laws 

DneonstttntionaL — Where  an  action  was  1868,  as  well  where  there  is  only  one 

brought  to  recover  a  penalty,  and  pend-  defendant  named  in  the  writ  as  where 

ing  the  action  the  statute  on  which  it  there  are  several.     Severy  v,  Bartlett, 

was  based  was  declared  unconstitutional  57  Me.  416. 

xdA  the  plaintifiF  therefore  discontinued,  But    where    the    plaintiff    proceeds 

the  defendant  was  held  entitled  to  costs  with  the  action  with  knowledge  of  the 

•nder  a  statute  expressly  providing  that  defendants   discharge  in  bankruptcy, 

defendant  should  take  costs  where  a  he  will  be  required  to  pay  costs  on  dis- 

discontinuance    was     had     of    a    suit  continuance.     Ludington  v.   Bell,  ^45 

brought  to  recover  a  penalty.    Cooper  N.  Y.  Super.  Ct.  513. 

V.  New  Haven  Steamboat  Co.,  18  Fed.  Sometlilng  Transpiring  to  Bxtlngnlsh 

Rep.  588.  Action. — In  Vermont  the  general  rule 

Amibintment  of  BacaiTer. — Where  the  is  that    when    the   plaintiff  has  good 

appointment  of  a  receiver  was  neces-  cause  of  action  when  he  commences  a 

titated  by  the  obtaining  of  an  injunc-  suit  and  something  transpires   during 

lion,  it  was  held  that  the  court  should  the  pendency  thereof  to  extinguish  it, 

be  cautious  in  permitting  a  discontin-  the  plaintiff  may  discontinue  his  ac- 

uance  without  costs.  Sweetser  v.  Smith,  tion,  neither  party  recovering  costs,  or, 

54  Hun  (N.  Y.)  639,8  N.  Y.  Supp.  156.  in  some  cases,  the  plaintiff  will  be  en- 

Aetton  for  Bovoral  Trespasses  befors  titled  to  judgment  for  nominal  damages 
Jnsfeioo. — Where,  in  an  action  before  a  and  costs  up  to  that  time.  Wheeler 
justice  for  trespasses  upon  several  par-  v.  Fuller,  39  Vt.  312. 
eels  of  land,  the  defendant  pleaded  2.  Elliott  v.  State  Bank,  4  Ark.  437. 
title  as  to  one  parcel,  whereupon  the  But  after  the  defendant  has  appeared 
plaintiffdiscontinued  the  whole  suit  and  or  issue  has  been  joined,  the  plain- 
brought  it  in  the  Supreme  Court,  where  tiff  must  pay  costs  on  discontinuance, 
he  was  defeated  as  to  the  title  to  the  Bedell  v.  Powell,  13  Barb.  (N.  Y.)  183; 
parcel  to  which  the  plea  was  interposed.  Mason  f.  Winsmith,  17  S.  Car.  5S5. 
but  recovered  six  cents  damages  for  the  And  where  the  plaintiiTs  attorney 
trespasses  affecting  the  other  part,  he  served  an  order  of  discontinuance 
was  held  liable  for  costs,  as  he  might  without  payment  of  costs,  within  twen* 
have  continued  the  action  in  respect  to  ty  days  after  an  action  was  commenced 
the  trespasses  not  affected  by  the  plea,  by  a  summons  for  relief,  unaccompa- 
Morss  V.  Salisbury,  48  N.  Y.  636,  nied  by  a  complaint,  the  discontinu- 
afirming'  Morss  v.  Jacobs,  35  How.  Pr.  ance  was  held  a  nullity.  Weigan  7% 
(N.  Y.  Super.  Ct.)  90.  Held,  3   Abb.  Pr.  (N.  Y.  C.  PI.)  462. 

Action  of  Dobt  on  Qnardian's  Bond. —  Where,  after  an  action  had  been  noticed 

Where   the   plaintiff   discontinues    an  for  trial  and  placed  upon   the  calen- 

action   of  debt  on  a  guardian's  bond  dar,  and  was  just  about  to  be  moved 

brought  In   the  name  of  the  judge  of  for  trial,  an  order  was  entered  discon- 

probate,  the  defendant  is  not  entitled  tinning  it  upon   payment  of  costs,  it 

to  costs  against  the  estate  of  the  ward,  was  held  that  the   defendant  was   not 

Wing  V.  Rowe,  69  Me.  28a.  entitled   to  include  a  trial  fee  in  such 
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c.  Abandonment  or  Dismissal  by  Plaintiff. — ^When  the 
plaintiff  abandons  or  dismisses  a  suit  instituted  by  him,  he  will 
be  liable  for  the  costs.^ 

costs.    Sutphen  v.  Lash,  xo  Hun  (N.  court,  is  entitled  to   costs  where    the 

Y.)  1 20.  writ  is  not  entered.    Smith  v.  Pike, 

Notloo. — In  Vermont,  if  the  plaintiff  160  Mass.  24. 
gives  the  defendant  a  written  notice  of  The  defendant  was  held  entitled  to 
discontinuance,  or  that  he  shall  not  en*  costs  upon  failure  of  the  plaintiff  to 
ter  the  suit,  after  service  of  process  up-  enter  the  writ,  although  the  latter  con- 
on  him,  and  before  the  return  day,  and  tained  no  declaration  and  the  defend- 
before  any  costs  have  accrued  to  him,  ant  was  arrested  thereon.  Harding  y. 
he  will  not  be  allowed  the  **  reasonable  Downs,  no  Mass.  56. 
costs  "  named  in  Gen.  Stat.,  c.  30,  §  42  ;  Under  a  statute  which  provided  that 
but  with  the  service  of  the  notice  should  **  when  any  plaintiff  shall,  in  any  stage 
be  tendered  any  costs,  in  their  nature  of  his  action,  become  nonsuit,  or  dis- 
taxable,  made  before  service  of  the  continue  his  suit,  the  defendant  shall 
notice.     Mead  v.  Arms,  a  Vt.  180.  recover  his  costs  against  him,''  and  that. 

Where,  however,  the  defendant  has  ''in  all  actions,  the  party  prevailing  shall 

incurred  costs  in  preparing  for  his  de-  be  entitled  to  his  legal  costs  against  the 

fense,  the   plaintiff  will   be  liable  for  other,"  it  was  held  that  the  defendant 

costs,  though   notice  of  discontinuance  was  entitled  to  costs,  if  the  plaintiff 

is  given.    Griffin  v.  Farwell,  20  Vt.  151.  failed  to  enter  his  action,  though  the 

Verbal  Notice. — Where  verbal  notice  writ  was  not  returned  or  was  lost,  or 

of  discontinuance  is  given  before  costs  if  the  plaintiff  discontinued  because  the 

have  been  incurred  by  the  defendant,  writ  was  lost  or  not  returned.  Gilbreth 

it  is  wholly  within   the  discretion   of  v.  Brown,  15  Mass.  178. 

the  court  whether  to  give  him  costs  or  Where    there  has  been   no  service 

not.     Fullam  v,  Ives,  37  Vt.  659.     See  upon   the  defendant,  a  complaint  for 

Hill  V,  Dunlap,  15  Vt.  645;  Clark  v.  costs  on  account  of    the  nonentry  of 

Scofield,  16  Vt.  699;  Wright  v.  Doo-  the  action  cannot  be  sustained.  Adams 

little,  5  Vt.  390.  V.  McGlinchy,  62  Me.  533;  Hodge  v, 

Erroneoaa  bnt  Not  maleadlng  No-  Swasey,  30  Me.  162. 
tice. — Where  a  statute  gives  costs  to  Where  the  plaintiffhad  a  justice's  writ 
defendant  in  all  cases  of  dlscontinu-  served  upon  the  defendant,  but  did  not 
ance,  an  error  in  the  notice  of  discon-  have  it  returned  and  entered,  and  the 
tinuance,  that  the  latter  was  with  defendant  appeared  but  found  the  jus- 
costs  to  the  plaintiff,  was  immaterial,  tice  absent,  it  was  held  the  plaintiff 
Slocomb  V.  Thatcher,  20  Mich.  5a.  was   not   liable   for  costs.     Stevens  v, 

1.  Effort  to  Administer. — Where   an  Wilkins,  8  Vt.  231,  overruled  hj  Mann 
effort  to  administer  upon  an  estate  is  v.  Holbrook,  ao  Vt.  523. 
abandoned,  the  costs  are  chargeable  to  Defendant,  without  notice,  may  have 
the  party  by  whom  they  were  incurred,  a  judgment  for  costs,  where  the  plain- 
Duncan  V,  Veal,  49  Tex.  603.  tiff  fails  to  enter  his  writ.    Sawyer  v. 

A    Mortgagee    proceeding    by    scire  Brown,  76  Me.  490. 

facias  and  afterwards  by  bill  in  equity,  MiBentry. — The  defendant's  right  to 

in  which  latter  proceeding  the  property  costs    cannot  be   taken  away  by  the 

is  sold,  cannot  recover  costs  in  the  for-  court,  on  motion  of  the  plaintiff  order- 

mer  proceeding,  the  beginning  of  the  ing  a  misentry,  where  the  action  has 

latter    remedy    being    a    constructive  been  entered  at  the  proper  term,  and 

abandonment    of    the    former.      Van  the  defendant  has  appeared  by  his  at- 

Vrankin  V.  Roberts  (Del.  1893),  a9  Atl.  tomey,  and    entered    his    appearance 

Rep.  1044.  upon  the  docket.    Whitney  v.  Brown, 

FaUure  to  Enter  Action. — Under  Mas-  30  Me.  557. 

sqckuseiis  Pub.  Stat.,  c.  155,  ^  23,  pro-  Witlidrawinf  Writ  in  Juitioe's  Gonrt. 

viding  that  defendant   shall    recover  —And   in   ConneciicMt  the  defendant 

costs  if  plaintiff  fails  to  enter  and  pros-  cannot  be  deprived  of  his  right  to  costs, 

ecute   his  action,  a    defendant,   upon  by  the  withdrawal  by  the  plaintiff  of  a 

whom  a  writ  of  summons  issued  by  a  writ  in  a  justice's  court  after  it  has  been 

district  court  of  that  state    has    been  returned.     Parmalee  v.  Bethlehem,  57 

served  out  of  the  jurisdiction  of  the  Conn.  270. 
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d.  Dismissal  by  Court.— When  the  suit  is  dismissed  by  the 
court  upon  motion  of  the  plaintiff,  or  because  of  his  fault  or  nejj- 
lect,  costs  will  ordinarily  be  imposed  upon  him  ;i  but  when  botri 

parties  are  in  fault,  and  in  some  other  particular  cases  mentioned 
m  the  notes,  costs  will  not  be  awarded  on  dismissal.^ 

Dlsnissal  of  Defendant  Bned  in  Conn-  equivalent  to  a  trial  for  the  purposes  of 

tj  lot  ef  Soddence.— A  defendant  who  costs,  where  the   defendant  takes  an 

was  joined  in  a  suit  in  a  countj  other  order  that  the  complaint  be  dismissed 

than  tiiat  of  his  residence  was  entitled  on    account    of    the    failure    of     the 

to  his  expenses   for    appearing    and  plaintiff,  in  an  action  at  issue,  to  appear 

asking  to    hare  the  action   removed,  when  the  cause  is  called  upon  the  cal- 

although    the     motion     was    denied,  endar.   Dodd  v,  Curry,  4  How.  Pr.  (N. 

where  the    plalntiif  afterwards    dis-  Y.  Supreme  Ct.)  i2j. 

missed  as  against  him  without  preju-  Neglect  to  Try. — ^Upon  denial  of   a 

dice.    Farmers',  etc.,  Bank  v,  Cohen,  motion  to  dismiss  for  neglect  to  try, 

71  Iowa  473.  the  terms  imposed  upon   tlie  plaintiff 

Bnle  of  Reference. — Where  the  plain-  should     be    payment   of     defendant's 

tiff  strikes  off  his  own  rule  of    refer-  costs  only  for  the  terms  at  which  he 

ence  he  cannot    tax    the    costs    of   it  suffered  the  cause  to  go  off  the  calen- 

against  the  defendant.     Fleetwood   v.  dar,  with  disbursements  and  costs  of 

Vanatta,  i  Ashm.  (Pa.)  10.  motion.     Corl)ett  v.  Claflin,  17    Abb. 

Ataenee  of  Beftoee.— Where  a  plain-  Pr.  (N.  Y.  C.  PI.)  418. 
tiff  fails  to  appear  before  a  referee  <taaihl&S  Writ. — Under  Rev.  Stat,  of 
according  to  his  notice  of  the  cause  for  New  Hampshire  the  defendant  is  en- 
hearing,  and  the  referee  is  also  absent  titled  to  costs  where  a  writ  is  quashed 
by  his  direction,  the  plaintiff  will  be  on  motion  for  a  defect  apparent  on  its 
charged,  on  motion,  with  defendant's  face.  Lvford  v,  Bryant,  38  N.  H.  88; 
costs  of  preparation  and  attendance.  West  v.  Went  worth,  26  N.  H.  203.  See 
Dauchy  v.  Allen,  3  How.  Pr.  (N.  Y.  Eames  v.  Carlisle,  3N.  H.  130. 
Supreme  Ct.)  210.                  x  Dismissal  by  Justice. — Where  a  civil 

imeal. — Where  an  appeal  is  taken  suit  Is  dismissed  by  a   justice  of  the 

but  not  entered   by  the   plaintiff  who  peace,  for  want  of  prosecution,  he  may 

has  succeeded  in   the    common  pleas,  be  compelled  by  mandamus  to  enter  a 

the  defendant  is  entitled  to  costs  that  judgment  in  favor   of   the  defendant 

accrue    after    the    appeal.     Weston  v.  lor  costs.     State  f.  Engle,  127  Ind.  457. 

Botterffeld,  10  Mass.  179.  Olutnge   in   tlie   Law. —  Where    the 

Wliat  Cofita  Allowed  on  Dtsmlasal. —  plaintiff's  action  is  dismissed  on  ac- 

Where  a  plaintiff  dismisses  a  case  he  is  count  of  a  change  in    the    course    of 

bound  for  all  the  costs   legally  made  in  decision  on  the  law,    he  is  generally 

the  case,  and  not  only  for  those  that  liable  for  costs.    Coon  v.  Wilson,  113 

might  at  that  time  be  taxed.     Acres  v.  U.  S.  268;    Fargo  v.  South-Eastern  R. 

Hancock,  4  Iowa  568.  Co.,  28  Fed.  Rep.  906. 

1.  Kinman  v.  Bennett,  2    III.    326;  8.  Thus  the  defendant  was  not  en- 

Welton  V.  Davis,  3   Bibb  (Ky.)   84;  titled  to  costs  where  the  action,  which 

Reeve  t».  Eft,  31  N.  J.  L.  139.  had  been  referred  to  an  auditor  after  a 

nalntlff  Antborlsiilg  Dismissal. — The  set-off  had  been  filed  to  a  declaration  in 

plaintiff  could  not  claim   costs  where,  assumpsit,  was  subsequently  dismissed 

after    suit    brought,    he    released    his  for  neglect  of  both  parties  to  take  out  a 

right  of  action  and  authorized  the  dis-  commission.    Lapham    v.   Norris,    10 

missal    of    the   suit      Thompson    v.  Cush.  (Mass.)  312. 

Union  Elevator  Co.,  77  Mo.  520.  lUatake  of  Judge  or  Sheriff. — Where  a 

Fallnre  to  aive  Secnrlty  fat  Costs. —  ir\i\  goes  off  by   reason  of  defect,  or 

The  defendant  will  be  entitled  to  costs  mistake  of  the  judge  or  sheriff  in  mak- 

where  the  suit  is  dismissed  on  account  ing  out  the  panel  of  a  struck  jury,  the 

of  the  plaintiff's  failure  to  give  security  plaintiff  is  not  obliged   to  pay  costs, 

for  costs.      Anderson    v.   McKinney,  Gibbons  v,  Ogden,  7  N.  J.  L.  122. 

22  Tex.  653.  Ko  Plaintiff  Named  In  Wtlt.— No  costs 

Fifints  to  Appoatwhen  Cue  Called. —  will  be  allowed  when  a  suit  is  dismissed 

There  is    a    dispositioh    of  the  cause  on  motion  because  no  plaintiff  is  named 
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e.  On  Abatement. — On  the  abatement  of  an  action  by  the 

death  of  either  party,  no  costs  are  given,^  but  where  judgment 

in   the  writ    Jones  v.  Sutherland,  73  513.      See    Prestridge    v.   Officers  of 

Me.  157.  Court,  42  Ala.  405. 

Where  Oonrt  oan  Afford  No  Belief. —  An   Executor    cannot    recover    the 

When  the  court,  at  the  time  an  ap-  costs  of  a  suit  abated  by  the  death  of 

plication  is   made,  can  afford  the  ap-  his  testator.     Riggs  v.  Tyson,  i   N.  J. 

plicant  no  relief,  the  application  should  L.  39. 

be  dismissed,  but  without  costs,  even  Death  of  &n  Official  Pending  Snlt  by 

though  the  applicant  is  legally  entitled  Him. —  Where    the    successor    of   the 

to  be  sustained  in  his  position.    Matter  warden  of  the  state  prison  declined  to 

of  Sch wager,  ^9  Hun   (N.  Y.)  622,13  prosecute  a  suit  brought  by  the  latter 

N.  Y.  Supp.  384.  in  his  official  capacity,  the  defendant 

Dlf missal  wltliont  Prejudice. — Where  could  not  recover  costs  either  against 

the  plaintiff  in   a  bill  for  specific  per-  the   executor  or  successor  of  the  de- 

formance  appeared  from  the  proof  to  ceased.    Bradford    r.  Rowe,   3    Pick, 

have  a  good  case,  but  the  case  had  not  (Mass.)  17. 

been  fully  stated,  the  court  dismissed  Estate  of  Deceased  Defendant  Insol- 

the  action  without   prejudice,  and  di-  vent. — A  suit  is  discontinued  where  the 

vided   the  costs  equally  between    the  estate  of  the  defendant,  dying  pendente 

parties.     Williams  v.  Barnes,  28  Ala.  /iV^,  is  decreed  to  be  administered  up- 

613.  on  as  insolvent,  and  no  costs  can  be 

Dismissal  at  First  Term. — In  Ken-  awarded   to  or  against  persons  sum- 

tucky^  if  a  suit  is  dismissed  at  the  term  moned  therein    as    trustees.      Farns- 

at  which  a  defendant  is  made,  neither  worth  v.  Page,  17  N.  H.  334. 

party  is  allowed  costs  for  preparation,  Oontinaatlon  of  Suit  against  Person- 

as  a    trial  cannot  be  coerced  at  that  al  BepresentatlTes. — Where  the  court 

term,  and  only  a  fee  of  five  dollars  can  continues  a  suit  against  the  personal 

be  allowed ;  but  the  successful  party  is  representatives  of  a  defendant  dying 

entitled  to  full  costs   if  there   is  upon  pendente  lite^  the  plaintiff  is  entitled  to 

the   record    an   agreement  to  try   the  costs  against  the  estate  where  he  recov- 

case  at  the   first  term.     McAlister  v.  ers  a  verdict  which  would  entitle  him 

Brents,  9  B.  Mon.  (Ky.)  483.  to  costs  if  the  defendant  had   not  died. 

1.  Harvey    v.    Harvey,   87    111.   54;  Benedict    v,  Caffe,   3   Duer    (N.  Y.) 

Cutts  V,  Haskins,  11   Mass.  56;  Ryder  669. 

V,    Robinson,    2    Me.    127;  Travis  v.  Death  between  Verdict  and  Judgment. 

Waters,  12  Johns.  (N.  Y.)  500;  Offi-  — Where,  in  an  action  by  a  husband 

cers  V,  Taylor,  i  Dev.  (N.   Car.)   99;  and  wife,  the  latter  died  after  a  verdict 

Farrier  v.  Cairns,  5  Ohio  45 ;  Latta  v.  for  the  defendant,  but  before  judgment, 

Surginer,   2   McCord    (S.   Car.)   430;  the  defendant  was  allowed  costs  against 

Brown    v,    Rainor,    108  N.  Car.  204;  the   husband.     Fowler  v.    Shearer,    7 

Den   V.  Thompson,   14  N.  }.   L.  193;  Mass.  31. 

HoUingsworth  v,  Bagley ,  35  Tex.  345.  Death  of  One  of  Seyeral  Defendants. — 

See  Banta  v,  Marcellus,  2  Barb.  (N.  Where,  in  a  suit  against  three  defend- 

Y.)  373.  ants,  who  pleaded  severally,  a  nonsuit 

An  Exception  to  the  general  rule  has  was  entered  subject  to  the  opinion  of 
been  made  where  the  costs  are  payable  the  whole  court,  and  one  of  the  defend- 
out  of  a  particular  fund,  or  are  con-  ants  then  died,  the  whole  court,  on 
nected  with  a  duty  towards  the  party  subsequently  confirming  the  nonsuit, 
claiming  costs.  Sears  v.  Jackson,  11  properly  awarded  costs  to  the  surviving 
N.  J.  Eq.  45.  defendants  only.    Fales   v.    Stone,    9 

In  Alabama,  judgment  for  costs  can-  Met.  (Mass.)  316. 

not  be  rendered  against  the  plaintiff  for  Bill  of  Bevlvor. — One  who  files  a  bill 

•the  use  of  officers  and  witnesses,  upon  to  revive  a  suit  abated  by  the  death  of 

the    abatement  of  an  action   by    the  the  complainant  makes  himself  liable 

death  of  the  defendant,  where  no  re-  for  the  costs  of  the  whole  litigation, 

vivor  is  allowed  by  statute ;  Rev.  Code,  Thus,  it  was  so  held  where  the  first 

^  2794,  applying  only  to  cases  in  which  suit  was  in  chancery  and  the  revivor 

there  is  a  failure  to  revive  through  neg-  in  the  Supreme  Court.    Fisher  v.  Hall, 

ligence,    Garrison  v,  purden,  40  Ala.  9  How.  Pr.  (N.  Y,  Supreme  Ct.)  259. 
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for  defendant  is  rendered  upon  a  plea  in  abatement,  he  is 
entitled  to  costs.* 

/.  Arrest  of  Judgment. — Usually,  upon  arrest  of  judgment, 
neither  party  can  recover  costs  from  the  other.* 

5.  Upon  VarionB  Pleading* — a.  Demurrer. — Where  a  demurrer 

is  overruled  or  withdrawn,  the  party  interposing  it,  although 
finally  prevailing,  will  usually  not  be  allowed  the  costs  arising 
thereon  ;^  and  if  a  party  fails  to  demur  when  he  should,  on  sub- 
sequently succeeding  he  will  sometimes  be  granted  the  costs  of  a 
demurrer  only.* 

1.  Haines  v.  Corliss,  4  Mass.  660;  for  one  bad  count,  the  defendant  is  en- 

Thomas  v.  White,  la  Mass.  ^70.  Guild  titled  to  his  full  costs  on  all  the  issues 

V,   Richardson,  6  Pick.   (Mass.)   364.  as  the   party    prevailing.      Gibson   i\ 

Shaw  V.  Dutcher,  19  Wend.  (N.  Y.)  Waterhouse,  5  Me.  19. 

216;    Massej  t'.   Steele,   11   Ala.  340;  8.  Grafton  Bank  v.  Woodward,  5  N. 

Selbj  V.  Clayton,  7  Gill  (Md.)  240.  H.   301 ;    Excelsior   Draining    Co.    v. 

But    see    New    Brunswick    Bank    v.  Brown,  47  Ind.  19;    Hunt  v»  Hayt,  10 

Arrowsmith,  9  N.  }.  L.  284.    Likewise  Colo.  278. 

where  the  writ  is  abated  bj  the  court  See  also  Roberts  v.  Morrison,  7  How. 

€x  oficio.    Hart  V.  Fitzgerald,  2  Mass.  Pr.  (N.   Y.  Supreme   Ct.)   39i5;    Van 

513.  Schaick  v.  Winne,  8  How.   Pr.  (N.  Y. 

Where  the  defendant  has  judgment  Supreme  Ct.)  5;  Sutherland  v.  Tyler, 

upon  a  plea  in    abatement,  costs   are  11  How.  Pr.  (N.  Y.  Supreme  Ct.)  '251 ; 

not  discretionary   as  upon  a   motion.  Collomb    v,  Caldwell,  i  Code  R.  N. 

Hyde  x/.  Cole,  1  Iowa  106.  S.    (N.  Y.    Supreme    Ct.)    41;    Hen- 

Mtadant  Sued  In  Wtoaj;  Gonntj. —  dricks  v,  Bouck,   2  Abb.  Pr.   (N.   Y. 

Where  a  suit  is  abatable  because  the  C.    PI.)    360;    Sleight    v,   Hancox,   4 

defendant  has  been  sued  in  the  wrong  Abb.    Pr.  (N.  Y.  Supreme    Ct.)   245. 

county,  and  has  applied  for  a  change  of  Crary  v,  Norwood,  5  Abb.  Pr.  (N.  Y. 

venue,  he  is  entitled  to  his  compen-  Supreme  Ct.)  219;  Palmer  t'.  Smedlev, 

sation  for  expenses,  etc.,  under  Code,  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  185. 

\  1702.    Allen  V.  Van,  i  Iowa  568.  Part  Success  on  Demurrer. — Where  a 

Wo Buch Pwwon  aa  Plaintiff — Nojudg-  plaintiff  is  successful  in    one    of   the 

ment  can  be  rendered  for  costs  where  grounds  of  his  demurrer  and  unsuc- 

the  writ  is  abated  on  the  ground  that  cessful  as  to  the  others,  no  costs  should 

there  is  no  such  person  as  the  plaintiff,  be  allowed  to  either  party.     Petrakion 

Gray  v.  Parker,  16  Vt.  652.  v.  Arbelly,  23  Civ.   Pro.  Rep.    (N.  Y. 

S.' Anonymous,  Kirby   (Conn.)    89;  C.  PI.)  183,  26  N.  Y.  Supp.  731. 

Hawlcy  v.  Castle,  Kirby  (Conn.)  218;  Where  a  demurrer  is  sustained  as  to 

State  V.  Greenwell,  4  6111  &  J.  (Md.)  a  part  of  a  pleading,  the  costs   thereof 

407;  Pan^burn  v,  Ramsay,  11  Johns,  cannot  be  recovered  or  assigned  until 

(N.  Y.)  141 ;   McMasters  v,  Vernon,  4  judgment  is  had  upon  the  issues  in  the 

Duer(N.  Y.)  625,  i  Abb.  Pr.  (N.  Y.)  action  generally.    Armstrong  f.  Cum- 

179;  State  Bank  v,  Twitty,  2  Dev.  (N.  mings,  22  Hun  (N.  Y.)  570. 

Car.)  386;  Caldwell  v.  State,  2  Sneed  4.  Clark  v.  Banner,  i  Dev.  <&  B.  £q. 

(Teon.)  490.    See  also  article  Arrest  (N.  Car.)  608. 

OP  JuDGMBNT,  vol.  2,  p.  822.  Section  93,  Kentucky  Civ.  Code,  pro- 

OUnola. — The  rule  obtains  in  Illinois,  viding  that  a  failure   to  demur  before 

u  the  case  is  not    embraced    by    the  pleading  further,  renders  a  party  liable 

statute  concerning  costs,  and  by  the  for    costs,    refers  only    to  a    case   in 

rules  of  the   common   law  costs  were  which  he  subsequently  seeks  to  demur, 

not  recoverable  by  either  party.  Smith  hence  costs  may  be  granted  a  defend - 

r.  Curry,  16  III.  147.  ant,  although   he   has  not  demurred  to 

But  In  llaasaelmseUs,  when  judgment  the  petition,  where,  upon  final  hearing', 

i*  arrested,    the    defendant    recovers  the  court  decides  that  the  plaintiff  has 

costs.    Hart  V.  Fitzgerald,  2  Mass.  509;  no  cause  of  action.     American  Wire- 

Hogins  V,  Arnold,  19  Pick.  (Mass.)  191.  Nail  Co.  t\  Bayless,  91    Ky.  94, 12  Ky. 

And  In  Hnln*,  if  judgment  be  arrested  L.  Rep.  694. 
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b.  Plea  Puis  Darrein  Continuance. — ^A  good  plea  puis 

darrein  continuance  admits  that  the  plaintiff  had  a  good  cause  of 
action,  and,  though  successful  upon  it,  the  defendant  must  pay 
the  costs  incurred  up  to  the  time  of  filing  it  ;^  but  where  such  a 
plea  is  held  bad  on  demurrer,  and  the  defendant  atnends,  and 
finally  prevails,  he  will  liot  be  precluded  from  recovering  costs 
from  the  commencement  of  the  action,  though  he  may  not  be 
allowed  those  incurred  between  the  filing  of  the  plea  and  the 
amendment.* 

c.  Disclaimer. — Where  the  defendant  promptly  and  in  good 
faith  pleads  a  disclaimer  of  interest  in  the  subject-matter  of  the 
suit,  he  will  usually  be  allowed  costs  ;^  but,  after  pleading  to  the 

1.  Campbell    v.    Reeves,     3    Sneed  446;  Prescott  v,  Hutchinson,  13  Mass. 

(Tenn.)  52;  Hitt  v.  Lacey,  3  Ala.  104,  439;  Fisher  v.  Camp,  a6  W.  Va.  576; 

36  Am.  Dec.  440;   Dolberrj  v.  Trice,  McKinnon  r.  McDonald,  4  Jones  Eq. 

49  Ala.  207;  Nettles  r.  Sweazea,  2  Mo.  (N.  Car.)  i. 

100;  Warland  t;.  Colwell,  10  R.  I.  369;  Rel^M«.^To    a    bill    filed    by    the 

Kimball  z\    Wilson,  3  N.  H.  96;  New  holder  of  the  legal  title  to  land  against 

York  Dry    Dock  Co.  v,  M'Intosh,   5  a  defendant  holding  an  adverse  claim. 

Hill  (N.  Y.)  505.  for  the  release  of  such  claim,  the  de- 

Where  a  defendant  offered  in  evi-  fendant  filed  a  disclaimer  of  all  title  to 

dence  on   trial,  the   plaintifTs  release,  the  land.     Held^  that  such  a  disclaimer 

which    was    executed  after  judgment  without  an  offer  to  release  did  not  free 

was  rendered  by  a  justice  of  the  peace  the  defendant  from  liability  for  costs, 

tnd  from  which  there  was  an  appeal,  it  Loftus  v.  Cates,  i  T.  B.  Mon.  CKy.)97; 

<vas  held  that  this  was,  in  effect,  a  plea  Coleman  x\  Moore,  3  LItt.  (Ky.)  355. 

puis  darrein  continuance  and   entitled  Defendant  Holding  under  Goatrnet^ — 

the  defendant  to  a  verdict  and  judg-  Where  the  defendant  filed  a  disclaimer 

ment  on  the  claim,  and  the  plaintiff  to  to  a  bill  to  compel  the  conveyance  of 

a    judgment    for    costs.      Cannon     r.  legal  title,  such  fact  will  not  be  sufiS- 

Blakemore,    10   Humph.   (Tenn.)   227.  cient  to  relieve  him  from  costs,  if  he 

So,  where  defendant  in  ejectment  ac-  holds  some  kind  of  a  contract  for  the 

quires  plaintiff's  title  pending  the  trial,  premises    and    reAlses  to    produce   it. 

Held  V.  Hart,  45  Ark.  41.     And  on  dis-  Carrington  v,  Lentz.  40  Fed.  Rep.  18. 

charge  in  bankruptcy,  while  the  suit  is  Defir&ndlng    Oteditors.— Where    two 

pending.      Shawe    v,    Wilmerden,     2  parties  conveyed  land  to  defraud  cred- 

Cai.  (N.  Y.)  380.     But  the  court  may  itors,   and    the  creditors   brought  suit 

direct  costs  already  incurred  to  be  paid  against   them   to   subject  the  land  to 

out   of    the    bankrupt's  estate.    Exp,  payment  of  the  debt,  one  of  Such  parties 

Poster,  2  Story  (U.  S.)  131.  was   not  allowed,   by  disclaiming   in- 

In  North  OArollna,  it  has  been  held  terest,  to  escape  a   judgment  against 

that  upon  a  plea '*  since  the   last  con-  him  for  costs.     Birdwell  r.  Butler,  13 

tinuance,"  pleaded    in    apt    time  and  Tex.  338. 

found  to  be  true,  the  plaintiff  must  pay  Retention  of  Poileaalon. — Where  the 

the  whole  costs  of  the  suit.     Wilson  r.  defendant  disclaimed  title,  in  an  action 

Pharr,  2  Jones  (N.  Car.)  451.  to  recover  the  possession  of  lands,  in 

PermUsUm  to  Plead. — A  motion  for  order  to  save  costs,  but  nevertheless, 

permission   to  plead  puis  darrein  con-  despite  the  judgment  against  him  and 

tinuance  should  be  granted  only  upon  his  disclaimer,  refused  to  deliver  up 

payment  of  the  costs.     State  r.  Moses,  possession,     thereby     compelling    the 

20  S.  Car.  465.  plaintiff  to  sue  out  a  writ  of  ouster,  he 

S.  Coffin f. Cottle,  9 Pick. (Mass.)  287.  became  liable  for  all  costs.    Mc Adams 

8.  Stickney  v,  Parmenter,  35  Mich,  v,  Lotton,  118  Ind.  i. 

237;   McDaniel  v.  Martin  (Tet.  Civ.  Bffeot  of  Filing  DUelnllner.— Killen  f. 

App.  1894),  25  S.  W.  Rep.  1041 ;  Bulwer  Compton,  60  Ga.  1 16,  declares  the  effect 

Consol.  Min.  Co.  v.  Standard  Consol.  of  disclaiming  title,  right  of  possession 

Min.  Co.,  83  Cal.  589;  Tate  V.  Wyatt,  and    actual    possession,  is    simply    to 

77  Tex.  492 ;  Wells  v»  Osborn,  2  Mass.  relieve  the  defendant  from  future  costs, 
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merits,  a  disclaimer  will  not  release  him  from  liability  for  costs 
previously  incurred.^ 

i.  Repleader. — Where  a  repleader  is  awarded,  costs  are  not 
allowed  to  either  party.* 

6.  Where  there  Are  Several  Defendants — a.  In  General — Jndg- 
■eat  fat  Flaintiff. — In  an  action  against  several  defendants,  judg- 
ment for  costs  should  be  rendered  against  them  all,  where  the 
plaintiff  recovers  a  general  judgment.' 

*.  Recovery  by  Some  Defendants  Only — (i)  Legislation 

Concerning, — In  England,  by  8  &  9  Wm.  III.,  c.  11,  §  i,  a  plain- 
tiff was  first  made  liable  to  pay  costs  to  a  defendant  who  was 
acquitted  where  the  former  obtained  a  verdict  against  any  one  of 
the  other  defendants  in  the  action,  the  courts  construing  the 
former  acts  by  which  costs  were  given  to  defendants  to  extend 
only  to  the  case  of  a  total  acquittal  of  all  the  defendants  in  a  suit ; 
but  this  statute  applied  only  to  suits  for  trespass  vi  et  armis,^ 

In  this  country  one  or  more  prevailing  defendants  are 
very  generally   allowed   costs,   though   their    codefendants   are 

ind  it  does  not  entitle  him  to  have  the  Entry  of  Defendant  after  One  Trial 

action  dismissed  as  to  him.  Had  and  Costs  Accrued. — Where  one  of 

BUI  of  Bevlvor. — After  a  decree  has  two  defendants  in  ejectment  did   not 

been  rendered  against  a  defendant  upon  enter  as  defendant  until  one  trial  of 

the  merits  of  a  case  in  the  original  bill  the  cause  had  been  already  had  and  a 

his  disclaimer  in  answer  to  a  bill  of  large  part  of    the  costs  had   been  in- 

revivor  and  supplement  will  not  entitle  curred,    a  general  judgment  for  costs 

him  to  costs.     Shaver  v,  Radley,  4  against  both  was  nevertheless  proper. 

Johns.  Ch.  (N.  Y.)  310.  Middleton    v,   Johns,  4  Gratt.   (Va.) 

L  Dikes   V,   Miller,    24    Tex.    417;  129. 

Baker  v,  Tom,  4  Tex.  5 ;   Etter  v.  Dig-  4.  "  This   construction    was,  some- 

nowitty,  77Tex.  2ia.  times,   productive  of  great  injustice; 

A  defendant  litigated  a  suit  actively  for  it  afforded  a  plaintiff  an  opportuni- 
for  ten  years  and  then  disclaimed  title  ty,  by  making  an  amicable  defendant 
to  the  land  in  controversy.  The  plain-  (who  by  collusion  was  to  make  no  de- 
tiff  was  entitled  to  a  judgment  for  all  fense,  but  suffer  judgment  to  go  against 
costs  accrued  up  to  the  date  of  the  him  by  default),  to  evade  the  payment 
filing  of  the  disclaimer.  Kitts  7;.  Will-  of  costs  to  the  only  real  defendants  in 
son,  130  Ind.  492.  •  the  action,  in  case  they  should  have  a 

Defendant  both  Dlaclalmlng  and  An-  verdict  in  their  favor.    But  although 

Bwerlng. — If  a  defendant  disclaims  title  it  is   consistent  with   natural  justice, 

to  land  in  controversy,  but  at  the  same  that  a  defendant  should  have  costs  in 

time  answers,  denying  the  allegation  of  every  case   where  he  has  obtained  a 

possession  set  forth  in  the  bill,  thereby  verdict,  and  been  unnecessarily  joined 

forcing  the  plaintiff  to  prove  the  issue,  in    the    action,    notwithstandmg    the 

he  will  then  be  liable  for  costs.  Brooks  plaintiff  may  have  succeeded  against 

V.  Calderwood,  34  Cal.  563.  other   defendants   in   the  same  cause, 

I.  Sayer,     Law    of     Cfosts,    c.    31 ;  yet  there  are  many  species  of  actions 

Udd's   rr.  921;    Otis  t».  Hitchcock,  6  at  this  day  where  a  defendant,  so  cir- 

Wend.  (N.  Y.)  433;  Swendensterned  cumstanced,  cannot  have  costs ;  for  the 

V.  Rowe,  I  N.  Y.  Lee.  Obs.  327.  decisions  on  the  statute  of  William  the 

In   Connecticut,  where  a  repleader  Third  have  restricted  its  operation  to 

was  awarded  upon  a  motion  in  arrest,  actions   of  trespass  vi  ei  armis.    An 

full  costs  were  taxed  on  the  final  issue  action  of  trespass  upon  the  case  has 

of  the  cause.  Johnson  v.  Smith,  I  Root  been    held    not  to   be   comprehended 

(Conn.)  373.  within  the  8  &  9  Wm.  III.,  c.  11,  ^  i." 

8.  Hemdon   v.  Rice,  21   Tex.  455;  Mullock's  Law  of  Costs  140;   Steele  v. 

Smith  V,  Harris,  12  111.  462.  Lineberger,  72  Pa.  St.  239. 
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unsuccessful,  but  provision  for  costs  in  such  cases  seems  to  be 
much  more  common  in  actions  of  tort  than  of  contract.* 

(2)  What  Costs  Successful  Defendant  Entitled  to. — Usually,  in 
such  cases,  the  successful  defendant  will  be  entitled  to  recover 
from  the  plaintiff  all  costs  made  by  the  latter  in  bringing  the 
former  into  court,  or  by  the  latter  or  such  defendant  in  the  pros- 
ecution of  the  case  as  against  such  defendant ;  *  but  where  one  of 
several  defendants,  who  has  been  improperly  made  a  party  to  the 
action,  might  have  raised  his  objection  by  demurrer,  he  will  be 
allowed  only  the  costs  of  a  demurrer.^ 

Joint  Defendants. — Where  there  are  joint  defendants,  it  is  proper 
to  render  judgment  against  the  plaintiff,  in  favor  of  the  defendant 
who  is  acquitted,  for  such  costs  only  as  accrued  separately  and 
properly  on  account  of  his  being  a  defendant  in  the  suit,  and  to 
impose  upon  the  other  defendants,  in  favor  of  the  plaintiff,  the 
costs  of  the  suit  incurred  in  the  joint  defense,  or  otherwise,  except 

1.  Albany,  etc.,  R.  Co.  v,  Cady,  6  Kane  r.  Metropolitan  El.  R.  Co.,  C.  PL, 

Hill  (N.  Y.)  265;  Tenbroeck  v,  Paige,  7  N.  Y.  Supp.  653. 
6  Hill  (N.  Y.)  267 ;  Anonymous,  6  Hill        On  Reference. — Where  the  verdict  or 

( N.  Y.)  26S ;  Decker  x\  Gardiner,  8  N.  report  of  a  referee  is  in  favor  of  one  de- 

Y.  29;  Canfield  v.  Gaylord,  12  Wend,  fendant,  though  against  the  codefend- 

(N.  Y.)  236;  Hinds  t>.  Myers,  4  How.  ant,  the  former  is  entitled  to  his  costs 

Pr.  (N.  Y.  Supreme  Ct.)  356;    Brown  upon     motion     to    the    court.      New 

V.    Stearns,    13   Mass.    536;    Binns   v,  York  El.  R.  Co.  v.  McDaniel,  31  Hun 

Brittain,  30  Miss.  693;    Barry  v.  Mc-  (N.  Y.)3io;  Corbett  v.  Ward,  3  Bosw. 

Grade,    14    Minn.    286;      Sanford    v,  (N.  Y.)  632. 

French,  45  Conn.  loi.     Contra,  Rams-        Special  Defense. — Costs  of  an  unsuc- 

dell  V.  Owens,  i  Pa.  Dist.  Rep.  198,  30  cessful  special  defense,  e,  ^.,  to  a  bill 

W.  N.   C.   (Pa.)    174;    Broughton    v,  to   reform    and  foreclose  a  mortgage, 

Fuller,  9  Vt.  373.  are  to  be  borne  by  those  interposing  it. 

Reasonable    Cause    for    Joining    De-  personally  ;  but  such  costs  as  are  mere- 

fendant. — In  New  Jersey^  where  a  ver-  ly  incidental  to  the  general   proceed- 

dict  was  in  favor  of  one  of  two  joint  ings  below  are  shared  with  the  other 

defendants,  and  the  court  made  no  cer-  defendants.     Michigan    Mut.   L.   Ins. 

tiflcate  that  there  was  reasonable  cause  Co.  v,  Conant,  40  Mich.  530. 
for  making  him  a  defendant,  he  was        2.  Union  Pac.  R.   Co.  v,   Horney,  5 

allowed  his  costs.     Flatt  v.  Abrams,  5  Kan.   341 ;    Neif  v.    Edwards,  81   Ala. 

N.  J.  L.  627.  346;  Mason  t;.  Waite,  i  Pick.  (Mass.) 

Separate  Answers. — In  an  action  for  452. 
a  tort  against  two  defendants,  where        Joinder  of  Defendants  In  Pleadings. — 

one    prevails,  he   is  entitled  to  costs  Where  the  verdict  is  in  favor  of  one 

against  the  plaintiff  whether  his  an-  and  against  the  other  of  two  defendants 

swer  was  separate  or  not.     Daniels  v.  who  join  in  their  pleadings  in  a   per- 

Lyon,  9  N.  Y.  549.  sonal  action,  the  successful   defendant 

Under  N.  Y.   Code   of    Civ.    Pro.,  is  ordinarily  entitled  to  all  his  separate 

§  3229,  providing  that  "where,  in  an  ac-  costs  and  an  aliquot  part  of  the   joint 

tion  against  two  or  more  defendants,  costs.     Marsh  x\  Parks,  75  Me.  356. 
plaintiff  is  entflled  to  costs  against  one        Separate  neadings. — In  an  action  of 

or  more,  but  not  against  all  of  them,  tort,    where  one    codefendant   pleads 

none  of  the  defendants  are  entitled  to  severally  and   succeeds,  he  is  allowed 

costs  of  course,*'  it  was  held  that,  in  an  his  own  costs,  those  of  his  witnesses, 

action  against  two  defendants  who  had  half  the  court  and  jury  fees,  if  paid  by 

united  in  one  answer,  where  judgment  him,  and  for  one  attorney.     Apple  v, 

had  been  rendered  for  one  defendant  Russel,  i  Root  (Conn.)  4S<S. 
and  against  the  other,  the  successful        8.  Tisdale  v,  Jones,  38  Barb.  (N.  Y.) 

defendant  was   not  entitled  to  costs.  523. 
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such  as  may  be  separated  therefrom  as  having  exclusive  refer- 
ence  to  the  defendant  who  is  discharged.^ 

c.  Where  One  Defendant  Suffers  Default  and  the 
Other  Defends. — Where  one  of  several  defendants  lets  judg- 
ment go  by  default,  and  the  other  pleads  a  plea  which  goes  to 
the  whole  declaration,  and  shows  that  the  plaintiff  had  no  cause 
of  action,  the  latter  defendant  will  be  entitled  to  costs,  if  his  plea 
prevails ;  and  the  plea  being  an  absolute  bar,  the  other  defend- 
ant will  receive  the  benefit  of  it,  and  will  not  be  compelled  to  pay 
costs  to  the  plaintiff ;  but  when  the  plea  does  not  go  to  the  whole, 
but  is  merely  in  discharge  of  the  party  pleading  it,  then  the  other 
party  will  not  have  the  benefit  of  it,  but  must  pay  costs,  though 
it  be  found  against  the  plaintiff.'  And  where  one  suffers  default, 
and  the  other  defends  unsuccessfully,  both  defendants  will  be 
equally  Hable  for  the  whole  costs,  when  their  liability  is  joint,  and 
but  one  judgment  can  be  entered.^ 

d.  Joint  OR  Several  Bills  OF  Costs — (i)  Where  the  Defend- 
ants do  Not  Sever. — In  general  practice,  where  several  defendants 
successfully  defend  a  suit  without  severing  in  their  defenses,  they 
will  be  allowed  one  bill  of  costs  only.^ 

1.  Sloan  V.  Parks,   2  Swan  (Tens.)  required  separate  proceedings,  separate 

62 ;  Smith  ^^  Forbes,  14  III.  App.  477 ;  costs  might  be  taxed,  as  for  answer  and 

Hempj  V.  Ransom,  33  Ohio  St.  312;  affidavit  of  disbursements.     Terrj  v, 

Morris  V,  Robinson,  &>  Ala.  2^1.  Chandler,  23  Wis.  456. 

Thus,  where   one  of  two  joint  de-  8.  Catlin   v,   Billings,   13   How.  Pr. 

fendants  is  successful,  he  is  entitled  to  (N.  Y.  Supreme  Ct.)  511. 

costs.     If  the  costs  have  been  joint,  as  So,  also,  it  seems  where  the  liability  is 

a  joint  plea,  etc.,  he  is  entitled  to  half  joint  and  several.     Warner  v.  Ford,  17 

costs  only.     If  he  has  incurred  a  par-  How.  Pr.    (N.   Y.   Supreme  Ct.)   54, 

ticular  expense,  as,   if  a  witness    has  citing  Hinman  v.  Booth,  20  Wend.  (N. 

been  examined  bj  commission,  for  him  Y.)  &6;  2  Tidd's  Pr.  985  (note);  Kenne- 

alone,  he  has  full  costs  for  such  item,  beck  Purchase  v,  Boulton,  4  Mass.  419. 

M'Clure  r.   Sutherland,  4  McCord  (S.  4.  Tyler  v.  Trustees,  etc.,  14  Oregon 

Car.)  1^8.  ^85;  Ewer  v.  Beard,  3  Pick.  (Mass.) 

S.  2  *Tidd*s    Pr.  985;    Brightly   on  6^;  Mathers  v.  Cobb,  3  Allen  (Mass.) 

Costs  98;  Steele  v.  Lineberger,  72  Pa.  407;  Rice  v.  Leonard,  5  Cal.  61. 

St.  239.  CoiMurtnwB.  —  Persons     summoned 

DIflcoiitlniiaiiM  ai  to  Defendant  An-  under  a  trustee  process  as  copartners 

fwoing. — Where,  in  an  action  against  are  entitled  to  but  one  bill   of  costs, 

three  defendants,  two  made  default  and  although   the   writ  does   not  describe 

the  plaintiff  discontinued    as    to    the  them   as  partners  and  they  each  file 

third,  the  plaintiff  was  allowed  costs  answers.    Gerry   v.  Gerry,   10    Allen 

against  the  defaulted  defendants  only  (Mass.)  160. 

to  the  time  of  the  default.    Matthews  Plaintiff  Monsnitod  ai  to  Part  of  De- 

r.  Vining,  21  Pick.  (Mass.)  335.  fsndants.  —  Where  a  plaintiff  having 

Defendants  are  not  chargeable  with  commenced  suit  against  several  de- 
costs  incurred  by  other  defendants  as  fendants,  and  finding  he  cannot  main- 
to  whom  the  cause  has  been  discon-  tain  the  action  against  all,  becomes 
tinued.     Clark  v.  Adams,  80  Tex.  674.  nonsuited  as  to   two  or  more  at  the 

Upon   discontinuance  of  a   suit    in  same  time,  there  having  been  no  sepa- 

which  the  issue  was  as  to  the  sum  due  rate  pleadings  and  the  ground  of  de- 

to  a  bank  by  the  defendants  answering,  fense  being  common  to  all  those  dis- 

and  each  defendant  had  answered  sepa-  charged,  the  defendants  so  discharged 

rately  by  the  same  attorney,  it  was  held  are  not  entitled  to  several  bills  of  costs, 

that  so  far  as  their  separate  interests  Ticknor  v.  Harris,  15  N.  H.  106. 
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iB  AotioBf  of  Tort,  whether  the  defendants  have  pleaded  severally 
or  jointly,  where  some  only  succeed,  they  will  be  entitled  to  costs, 
as  a  verdict  severs  defendants  in  such  case  as  effectually  as  several 
pleading  would.^  And,  as  in  such  actions  defendants  are  dis- 
tinct parties  until  they,  by  joining  in  a  plea  in  bar,  or  in  some 
other  way,  so  identify  their  interests  that  the  success  of  the 
defense  as  to  each  depends  upon  the  success  as  to  all,  thev  are 
entitled  to  several  costs  of  travel,  attendance,  and  term  fees.* 

(2)  Where  the  Defendants  Sever. — ^Ordinarily,  when  several 
defendants  properly  sever,  and  succeed  in  their  defenses,  they 
will  be  entitled  to  several  costs  ;*  but  when  they  sever  where  they 

Jotnt  Floa41iif  Bolow — 8aT«raiioo  on  cover  judgment  against  them  all.     In 

Appoal.-— When  several  defendants  in  such  cases  the  court  mutt  determine 

an  action  for  a  tort,  who  had  pleaded  the  question,  and  an  entrjr  of  judgment 

jointly  in  the  common  pleas,   pleaded  for  costs,  without  application  to  the 

severally  on  appeal  and   filed  a  joint  court,  is    irregular.      Attica   Bank   v. 

specification  of  defense,  it  was    held.  Wolf,  18  How.  Pr.  (N.Y.  Supreme  Ct.) 

upon  a  nonsuit  of  the  plaintiffs,  that  loa ;  Zink  v.  Attenburg,  18  How.  Pr. 

the  defendants  were  entitled   only   to  (N.  Y.  Supreme  Ct.)  100;  Wilklow  t;. 

joint  costs  in  the  common  pleas,  but  to  Bell,  18  How.  Pr.  (N.  Y.  Supreme  Ct.) 

several  costs  for  travel  and  attendance  397;  Bulkley  v.  Smith,  i  Duer  (N.  Y.) 

in  the  appellate  court.     Fales  v.  Stone,  704;  Park  v,  Spaulding,  10  Hun  (N.  Y.) 

9  Met  (Mass.)  316.  138;  Krafft  v.  Wilson,  3  How.  Pr.  N.  S. 

BoToral    Pleading.— Several    defend-  (N.  Y.  City  Ct.)  18;  AlUs  v,  Wheeler, 

ants,   in   an    action  ex  delicto^  pleaded  56  N.  Y.  50. 

severally  and  succeeded.   Each  was  en-  Application,  when  NocoBsary. — Where 

titled  to  his  costs.     Otherwise,  If  they  one  of  several  defendants,  who  has  by 

had  joined  in   their  pleas.    Crosby  t^.  separate  answer  made  a  separate  defense 

Lovejoy,  6  N.  H.  458.  and  is  not  united  in  interest  with  the 

DofsndantB  Not  unltoA  In  Intorost. —  others,  succeeds  on  the  trial,  he  is  not 

In  Nev)  Torkj  where  defendants  not  in  any  action,  legal  or  equitable,  entitled 

united  in  interest  unite  in  their  defense  to  costs  as  of  course,  but  must  apply  to 

and  succeed,  each  defendant  is  entitled  the  court,  in  whose  discretion  ft  rests 

to  costs,  as  of  course.     Zink  v.  Atten-  to  grant  them.    If  there  is  a  union  of 

burg,   18  How.  Pr.  (N.  Y.    Supreme  interest,  and  all  have  set  up  a  joint  de- 

Ct.}  108;  Williams  v,  Horgan,  13  How.  fense,  and  the  case  Is  one  of  those  men- 

Pr.  (N.  Y.  Super.  Ct.)  138.  tioned  in  section  304,  of  the  Code  of 

1.  Brown  V.  Stearns,  13  Mass.  536.  Procedure,  then  if  plaintiff  does  not 

2.  Downer  v,  Flint,  28  Vt.  537;  Hale  succeed  they  will  be  entitled  to  costs  as 
V,  Merrill,  27  Vt.  738;  Crosby  v.  Folger,  of  course,  under  section  305.  Williams 
I  Sumn.  (U.  S.)  514;  Mason  f.  Waite,  v,  Horgan,  ij  How.  Pr.  (N.  Y.  Super. 
I  Pick.  (Mass.)  452;  West  v.  Brock,  3  Ct.)  138;  Harper  v.  Chamberlain, 
Pick.  (Mass.)  303.  14   Abb.   Pr.    (N.   Y.    Supreme    Ct.) 

8.  Davis  V.  Hastings,  8  Cush.  (Mass.)  408. 

13;  George  v.  Reed,  104  Mass.  366;  Severance  for  Op fress  ion. — Each  de- 
lay V.  State  Bank,  5  Ark.  250;  Steward  fendant  is  frima  facie  entitled  to  a  full 
V.  Brewster,  i  Root  (Conn.)  550;  bill  of  costs,  unless  it  appears  that  the 
O'Connell  v.  BrVant,  126  Mass.  232 ;  defenses  were  severed  to  increase  costs 
Anonymous,  6  Hill  (N.  Y.)  268;  Put-  and  oppress  the  plaintiff.  Bridgeport 
nam  v,  Clark,  34  N.  J.  Eq.  51.  F.,  etc.,  Ins.  Co.  v.  Wilson,  7  Bosw.  (N. 
Praetleo  In  Now  York.— Under  $  306  Y.)  699,  12  Abb.  Pr.  (N.  Y.)  209,  20 
of  the  code,  as  amended  in  185 1,  costs  How.  Pr.  (N.  Y.)  511 ;  Slater  Bank  r. 
are  In  the  discretion  of  the  court  in  all  Sturdy,  15  Abb.  Pr.'(N.Y.  Supreme  Ct) 
actions  whatsoever,  whether  equitable  75;  Castellanos  v.  Beauville,  2  Sandf. 
or  leeal.  In  which  there  are  several  (N.  Y.)  670;  Braden  v.  Kakhaiser,  3 
defendants,  not  united  in  interest,  and  Sandf.  (N.  Y.)  760;  Williams  v,  Cas- 
making  separate  defenses  by  separate  sady,  59  How.  Pr.  (N.  Y.  Supreme 
answers,  and  the  plaintiff  fails  to  re-  Ct.)  490. 
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might  and  ought  to  have  joined,  several  costs  will  not  be 
allowed.^ 

Joint  0nitn«t. — Several  costs  will  not  be  taxed  in  favor  of  several 
defendants  sued  upon  a  joint  contract,  although  they  plead  sever- 
ally and  prevail.* 

A  Fbdntiir  ProTEliiiig  in  an  action  of  tort  against  several  defendants 
is  entitled  to  only  one  bill  of  costs,  although  the  defendants  sever 
in  their  pleas,* 

Conditional  Award. — Where  a  plain-  Atkins  v,  J^fever,  5  Abb.  Pr.  N.  S. 

tiff  is  entitled  to  costs  against  one  or  (N.  Y.  Supreme  Ct.)  221. 

more  of    several    defendants,  but  not  In  Tajlor  v.  Jaques,  109  Mass.  270, 

against  all,  none  of  the  defendants  are  a  joint  action  against  the  maker  and 

entitled  to  costs  unless  the  court  in  its  indorser  of  a  promissory  note,  it  was 

discretion  awards  costs  to  a  defendant  held  that  the  defendants,  if  successful, 

against  whom  the  plaintiff  is  not  en-  were  entitled  to  separate  bills  of  costs, 

titled  to  costs,  and  who  did  not  unite  in  1.   Meagher  v.  Bachelder,  6   Mass 

an  answer  and  was  not  united  in  inter-  444;  Ward  f'.  Johnson,  13   Mass.   148; 

est  with  the  defendant  against  whom  Upton  v.  Pratt,  106  Mass.  344;    Pea- 

the  plaintiff  is  entitled  to  costs;  hence  body  v,  ^linot,  24  Pick.    (Mass.)   329; 

the    court    maj    make    a    conditional  Davis    v.    McNeil,    i    Ired.    Eq.   (N. 

award,  where  a  complaint  against   a  Car.)  344;    Ravenel   t^.  Ljles,   Spears 

husband  and  wife  was  dismissed  as  to  Eq.  (S.  Car.)  281. 

the  husband,  by  awarding  him  costs  on  Single   Judgineat. —  Where    defend- 

condition  that  thej  be  set  off  against  ants,  in  an  action  of  trespass,  sever  in 

the  judgment  against  the  wife,  and  that  their  pleas,  but  onlj'  one  judgment    is 

he  issue  no  execution  therefor.     Hodg-  rendered  in  their  favor,  they   recover 

kins  V.  Mead  (Brooklyn  City  Ct.),  5  N,  only  one  set  of  costs.     McNamara  v. 

V.  Supp.  435.  Kerns,  2  Ired.  (N.  Car.)  66. 

CoMuter claims. — Where  several  de-  Preyaillng    on    Same    Facto.  —  And 

fendants,  not  united  in  interest,  made  where  several  defendants  prevail    by 

separate  defenses  by  separate  answers,  the  proof  or  disproof  of  substantially 

and  recovered   against    the    plaintiffs  the  same  facts,  they  will  not  be  entitled 

separate  Judgments  for  damages  in  the  as  of  course  to  more  than  one  bill  of 

nature  of  counterclaims,  and  the  judg-  costs  merely  because  they  have  pleaded 

ments  were  affirmed  on  plaintiffs  ap-  severally.     Prescott  v.  Bartlett,  43  N. 

peal  with  costs  to  respondents,  it  was  H.298. 

held    that    respondents  were  entitled  2.  Meagher  v,  Bachelder,    6  Mass. 

each  to  a  separate  bill  of  costs.    New  444;  Ward  v.  Johnson,  13  Mass.  148. 

York,  etc.,  R.  Co.  v,  Schuyler,  29  How.  8.     Kempton    v.    Cook,     4     Pick. 

Pr.  (N.  Y.  Supreme  Ct.)  89.  (Mass.)  306. 

Coats  to  Absent  Defendant. — A  suit  Several  Connti. —  In  an  action  of 
was  instituted  against  1.  and  W.;  pend-  trespass,  two  defendants  severed  in 
ing  the  action  J.  left  the  state,  and  W.  their  pleas,  and  the  jury,  on  the  first 
conducted  the  case.  Judgment  was  count  in  the  declaration,  found  one 
rendered  in  favor  of  J.  and  against  guilty  and  the  other  not  guilty,  and 
W.  It  was  held  that  T.  was  entitled  to  found  both  guilty  on  the  second  count 
a  full  bill  of  costs,  altliough  the  same  and  assessed  several  damages ;  both  de- 
services  and  expenses  inured  to  the  fendants  were  charged  with  full  costs, 
benefit  of  W.  Brown  v.  Bowen,  16  Kempton  v.  Cook,  4  Pick.  (Mass.) 
How.  Pr.  (N.  Y.  Supreme  Ct.)  544 ;  305 ;  Kennebeck  Purchase  v,  Boulton, 
Canfield  v.  Gay  lord,  12  Wend.  (M,  4  Mass.  421. 
Y.)  236.  BsTerai  Defendanto— One  Jtidgmant.— 

8«T«rml  PaxtiM  to  Nota.— A  suit  Where  there  are  several  defendants 
against  several  parties  to  a  bill  or  note  and  the  court  renders  judgment 
is  only  one  suit  for  the  purposes  of  costs,  against  one,  and  allows  the  action  to 
Freiot  v,  Adams,  3  How.  Pr.  (N.  Y^  proceed  against  the  others,  the  plain- 
Supreme  Ct.)  13)3 ;  Pratt  v.  Allen,  19  tiff  may  be  entitled  to  several  bills  of 
How.  Pr.   (Bu&lo  Super.   Ct.)  450;  costs;  but  where  the  plaintiff  recovers 
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(3)  Appearance  by  the  Same  or  Different  Attomeys.-'^As  a 
general  rule,  only  one  bill  of  costs  will  be  allowed  several  defend- 
ants who  appear  by  the  same  attorney,  where  the  defense  is  sub- 
stantially the  same ;  but  where  separate  defenses  are  necessary, 
the  rule  is  otherwise.*  And  where  they,  in  good  faith,  appear  by 
different  attorneys,  each  will  be  entitled  to  a  full  bill  of  costs,  but 
only  so  far  as  the  services  are  distinct.^ 

but  one  judgment,  however  numerous  Hun  (N.  Y.)  452;  Williams  v,  Ots* 

the  defendants  or  defenses,  or  issues,  he  sady,  22  Hun  (N.  Y.)  180;  Delaware, 

can  have  but  one  bill  of   costs.     Buell  etc.,  R.  Co.  v.  Burkard,  40  Hun  (N. 

t;.  Gay,    13  How.  Pr.  (N.  Y.  Supreme  Y.)    625;    Milligan    v,   Robinson,   58 

Ct.)  31.  How.   Pr.  (N.  Y.  Supreme  Ct.)  380; 

Separate  Isfuef. — ^The  costs  of  sepa-  Mazet  v.  Crow,  24  Abb.  N.  Cas.  (N. 

rate  issues  tendered  by  one  of  several  Y.  City  Ct.)  374,  note;  Slama  v.  Chi- 

defendants,  which    are  found    against  cago,  etc.,  R.  Co.,  57  Minn.  167. 

him,  are  properly  taxed    to    him  per-  AttonieyB  Being  Partneri .  —  Where 

sonally.     Reynolds  v.    Bond,   83    Ind.  several  defendants  defend  by  different 

.36;  Boyd  V.Jackson,  82  Ind,  525.  attorneys  who  are  partners,  it  is  weP. 

1.  Walker  v,  Russell,  7  Abb.  Pr.  (N.  settled  that  they  are  entitled  on  recov- 
Y.  Supreme  Ct.)  452,  note,  16  How.  ery  to  only  a  single  bill  of  costs. 
Pr.  (N.  Y.)  91 ;  Lindslay  t^.  Deafen-  Crofts  z\  Rockefeller,  i  Code  R.  N.  S. 
dorf,  43  How.  Pr.  (N.  Y.  Supreme  Ct)  (N.  Y.  Supreme  Ct.)  177,  6  How.  Pr. 
90;  Hall  v.  Lindo,  8  Abb.  Pr.  (N.  Y.  (N.  Y.)  9;  Brockway  v.  Jewett,  16 
C.  PI.)  341;  Albany,  etc.,  R.  Co.  v.  Barb.  (N.  Y.)  590;  Gambrell  v,  Fal- 
Cady,  6  Hill  (N.  Y.)  265;  Bailey  v,  mouth,  5  Ad.  A  El.  403,  31  E.  C.  L. 
Johnson,   i   Daly    (N.  Y.)  61 ;  Tracy  363. 

V.  Stone,  5  How.  Pr.  (N.  Y.  Supreme  Attorney  and  Clerk. — Where  two  de- 

Ct.)    104,    3    Code    R.    (N.    Y.)    73;  fendants   who  might    have  answered 

Daniels  v.  L.yon,  9  N.  Y.  549;   Atkins  jointly  appeared  by  different  attorneys, 

V.  Lefever,  5   Abb.  Pr.  N.  S.  (N.  Y.  one  attorney   being   the  clerk  of  the 

Supreme  Ct.)  221 ;  Wendell  v.  Lewis,  other,  but  one  bill  of  costs  was  allowed. 

8  Paige  (N.  Y.)  613;  Haye  v.  Robert-  Perry  r.  Livingston,  6  How.  Pr.  (N. 

son,  38  N.  Y.  Super.  Ct.  59;    Fischer  Y.  Supreme  Ct.)  ^o±, 

V.   Langbein,   31     Hun   (N.  Y.)  272;  On    Nonsuit.  —  Where    two    defend* 

Lloyd  V.  Brewster,  5  Paige  (N.  Y.)  87.  ants    appear    by    different    attorneys. 

Retaining  Fee. — Where  several  de-  each  of  whom  moves   for    a    nonsuit, 

fendants  appear  and  plead  by  one  at-  only  one  bill  of  costs  w^ill  be  allowed, 

torney,  only  one  retaining  fee  will  be  Trowbridge  v.  Sharp,  4  Hill  (N.  Y.) 

allowed  against  the  plaintiff.     Morton  38;    Jones   v,   Williams,    4    Hill    (N. 

T'.  Croghan,  i  Cow.  (N.  Y.)  233.  Y.)  34. 

Defendants  Entitled  to  Several  Oosts.  Award  of  Arbitrators. — Where  sev- 

— Where  one  attorney  appears  for  sev-  oral  joint  defendants  in   an   action  to 

eral  defendants,  who  are   entitled   to  vacate  an  award  appeared  by  separate 

several  costs,  the  attorney's  attendance  attorneys,  and  successfully  interposed 

may    be    taxed    for    each    defendant,  separate  demurrers,  it  was  held   that 

Fafes  V,  Stone,  9  Met.  (Mass.)  316.  each  defendant    was    not    entitled,  of 

False  Anfwer. — A  defendant  who  ap-  course,  to  a  full  bill  of  costs,  and  they 

pears  by  the  same  attorney  as  other  de-  erred  in  entering   up  judgment    with 

fendants,  and   files  an  untruthful  an-  costs,  without  notice  of   settlement  to 

swer  in  their  interests,  is  not  entitled  plaintiff.  Wood  r.  Brooklyn  F.  Ins.  Co., 

to  costs.     Wright  v.  Wright,  51  N.  J.  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  154. 

Eq.  475.  Contra^  Collomb  v.  Caldwell,  i  Code  R. 

2.  Tenbroeck  v.  Paige,  6  Hill  (N.  Y.)  N.  S.  (N.  Y.  Supreme  Ct.)  41,  5  How. 
267;    Lane    v.   Van   Orden,    11    Abb.  Pr.  (  N.  Y.)  336. 

N.  Cas.  (N.  Y.  Supreme  Ct.)  228,  63  Plaintiff  Beooverlng. — The  provisions 

How.     Pr.    (N.   Y.)   237;  Stewart  v,  of  the  Code  of  New  Tork  relating  to 

Schultz,  33  How.  Pr.  (N.  Y.  Supreme  costs  cannot  be  construed  to    give  a 

Ct.)  3 ;  CJooper  v,  Schultz,  33  How.  Pr,  plaintiff  who  recovers  but    one  judg- 

(N.  Y.  C.  PI.)  5 ;  Royce  v.  Jones,  23  ment,  as  many  bills  of  costs  as  there 
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e.  Discontinuance  as  to  One  or  More. — In  a  suit  against 
several  defendants,  the  plaintiff  may,  as  a  rule,  discontinue  as  to 
one  or  more,  but  only  upon  payment  to  them  of  costs  up  to  the 
time  of  discontinuance,  and  a  judgment  for  all  the  costs  against 
the  remaining  defendants  will  be  erroneous.* 

7.  Where  tliere  Are  Several  Suite — a.  Generally. — Costs  will 
be  allowed  in  several  separate  and  independent  suits  as  if  they 
were  entirely  distinct,  although  they  are  for  the  same  object,  and 
the  same  plaintiff  or  defendant  figures  in  all;^  but  where  the  fate 
of  two  suits  involving  the  same  question  is,  by  stipulation, 
made  dependent  upon  the  decision  of  one,  only  one  full  bill  of 
costs  will  be  allowed.^  And,  generally,  if  several  suits  are  insti- 
tuted where   one  only  is  necessary,  the  plaintiff  will  recover  the 

maj  be  defendants  appearing  bj  differ-  In  New  Tork. — Where  one  of  two  de- 

ent  attorneys.    Buell  v.  Gay,  13  How.  fendants,  in  an  action  on  two  promis- 

Pr.  (N.  Y.  Supreme  Ct.)  31,  dissent-  sory  notes,  severed  in  his  defense  and 

ijvp-  from  Comstock  v.  Halleck,  4  Sandf .  pleaded  infancy  successfully,  such  de- 

(N.  Y.)  671 .  fendants  were  not  considered  as  "united 

On  ApiMMl. — Separate  bills  of  costs  in  interest,"  within  section  306  of  the 

were    allowed    to   several  defendants  Code  (Howard,  1859),  and  the  plaintiff 

who    appeared  by  different  attorneys  might  discontinue  as  to  him  without 

and  set  up  practically  the  same  defense,  costs,  in  the  discretion    of   the  court, 

and  who  succeeded  m  the  action.    On  Butler  v,  Morris,    i    Bosw.    (N.   Y.) 

appeal,  the  Judgment  was  affirmed  on  329;    Porter  v.  Mount,  45  Barb.   (N. 

one  argument.    It  was  held  that  the  de-  Y .)  422. 

fendants  could  recover  only  one  bill  of  Settlement  with  Portion  of  Defend- 

costs  on  appeaL    De  Lamater  v.  Car-  ante. — Where  defendants  plead  sepa- 

man,  2  Daly  (N.  Y.)  182.  rately  in  a  suit  on  a  joint  and  several 

Seferenee. — Where  one  codefendant  bond,  if,  without  the  concurrence  of 

demanded  a  reference  and    the    other  the  others,  the  plaintiff  settles  the  suit 

admitted  the  allegations  of   the  bill,  with  one  or  more  of  the  defendants,  he 

and  a  reference  was  had   advantageous  is  liable  to  the  former  for  the  costs  of 

to  both,  it  was  held  that  each  must  pay  the  defense,  and  he  will  be  ordered  to 

a  part  of  the  costs  thereof.   Wharton  v.  pay  such  costs  unless  he  proceeds  to  try 

Gattis,  91  N.  Car.  53.  the  issues  joined  with  them  or  consents 

1.  Fuller  V.  Miller,  58  Me.  40;  Ash-  to  a  discontinuance  with  costs.    Clark 

ley  V,  Hyde, 6  Ark.  92;  Brown  v.  State,  v.  Wood,  9  Wend.  (N.  Y.)  435. 

12  Ark.  623;Ganetv.Mears,  4  Wis.306.  Defendants  Stricken  Ont. — Where  it 

Joint     Answer     of     Codefendant. —  appeared  that  only  five  out  of  seven 

Where    a    plaintiff    recovers   against  defendants  were  liable,  and,  on  motion, 

some  of  the  defendants,  he  may  dis-  the    names   of    the    other   two    were 

continue  his  suit  as  to  a  codefendant  stricken  out  with  costs  to  plaintiff,  and 

who  has  answered  jointly  with   them,  judgment  was  entered  up  for  these  two 

without  the  payment  of  costs  to  him.  for  costs  and  against  the   other  five, 

Stafford   v.  Onderdonk,   8  Barb.  (N.  it    was    held   that   the   allowance    of 

Y.)  99.  costs  to  the  two  severed  was  proper. 

nea  of  &if)uiey. — Where  one  defend-  Marks    v.  Bard,   i   Abb.   Pr.   (N.  Y. 

ant  in  an  action   on    a  joint  contract  Supreme  Ct.)  63. 

pleads  infancy,  the  plaintiff  may  dis-  2.  In  re  Metropolitan  Coal  Consum- 

continue  as  to  him,  on  application  to  ers'  Assoc.,  45  Ch.  Div.  606;  Morse  v. 

the  court  without  payment  of  costs;  Hodson,  5  Mass.  314. 

if  he  goes  to  trial,  and  the  plea  is  sus-'  8.  Law  v.  Jackson,  2  Wend.  (N.  Y.) 

tained,  the  defendant  is    entitled  to  209;  Jackson  v.  Keller,  18  Johns.  (N. 

costs,  though  the  plaintiff  recover  of  Y.)  310;  Jackson  v.  Garnsey,  3  Cow. 

the  other  defendant.    Cuyler  i*.  Coats,  (N.  Y.)  38^;  Jackson  r.  Schauber,  4 

10  How.  Pr.  (N.  Y.    Supreme  Ct.)  Cow.  (N.  Y.)  78.    See    also    article 

I4i«  Abiding  thb  Event,  vol.  i,  p.  61. 
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costs  of  but  one.^ 

i.  Upon  the  Same  Cause  of  Action— <i)  Against  yoint 
Tortfeasors. — Where  the  plaintiff  institutes  several  suits  against 
joint  tortfeasors,  although  he  recovers  judgment  for  damages 
and  costs  in  one  suit,  he  may,  nevertheless,  likewise  recover  in  the 
others,  but  if  he  receives  satisfaction  of  the  judgment  while  the 
other  suits  are  pending,  he  will  be  liable  for  the  costs  of  the  latter.* 

(2)  Against  Different  Parties  to  Same  Note. — Where  the  holder 
of  a  promissory  note  institutes  separate  suits  against  several  par- 
ties  liable  thereon,  and  recovers  judgment  and  satisfaction  in  one, 
while  the  others  are  still  pending,  the  usual  practice  is  to  charge 
him  with  the  costs  of  the  latter.^ 

1.  Barker  v.  Troy,  etc.,  R.  Co.,  27  And  see  Knickerbocker  v,  Colver,  8 

Vt  766;  McKenna  v,  George,  2  Rich.  Cow.  (N.  Y.)  ill. 

£q.  (S.  Car.)  15.  8.  Gilmore  v.  Carr,    2    Mais.    171. 

A  plaintiff   is  entitled  to  nominal  ''The  decision  in  this  case  has  been 

damages  and  costs,  although  the  de-  followed  in  New  Hampshire  and  in 

fendant  has  settled  the  debt  for  which  Maine,    Farwell  v.  Milliard,  3  N.  H. 

8uit    is    brought,    upon    a    judgment  318;   Maine  Bank  v.  Osborn,  13  Me. 

against  him  as  trustee  for  the  plaintiff,  49;    Foster  v,   Buffum,  20  Me.  134.*' 

obtained  in  a  suit  commenced  before  Savage    v.    Stevens,    128   Mass.    254; 

the    present    suit    was    brought,    the  See  also  Skinner  v.  Jones,  5  111.  193. 

plaintiff  having  no  reason  to  suppose  m  Hev  York,  costs  were  allowed  in 

this    suit    unnecessary.      Wheeler   v.  both  suits  when  the  guarantor  and  the 

Fuller,  39  Vt.  310.  maker  of  a  promissory  note  were  sued 

Where  several  actions  were  brought  separately.      Meech    v.  Churchill,    a 

against  several  defendants,  when  all  Wend.  (N.  Y.)  630;  Austin  v.  Bemiss, 

might  have  been  joined  in  one   suit,  8  Johns.  (N.  Y.)  356. 

but    one   bill    of   costs    was  allowed.  The  JV«ti/ 7*(9rit  Act  (Sess.  4i,c.  359, 

Anonymous,  2  Cow.  (N.  Y.)  591.  par.  6),  regulating  the  costs  of  several 

Bet-off. — In  distinct  suits  between  the  suits  on    the    same    instrument,  etc., 

same  parties,  where  different  findings  against  maker  and  indorsers,  etc.,  ap- 

were  had,  the  court,  in  exercising  its  plies  only  to  the  general,   not  to  the 

discretion,  to  promote  justice,  ordered  interlocutory,  costs.    Ontario   Bank  v. 

the  amount  found  in  one  case  to  be  Baxter,  6  Cow.  (N.  Y.)  395. 

set  off  against  the  costs  in  the  other  I&  SonUi  Carolina,  the  Act  of  1827, 

case.     Low  v.  Duncan,  3  Strobh.  (S.  ^    7,    provides    that    where    separate 

Car,)  195.  suits  are  brought  on  a  joint  and  several 

%.  Savage  v.  Stevens,  128  Mass.  254;  note,  etc.,  full  costs  shall  be  charged 

Ayer    v.    Ashmead,    31     Conn.    447;  on  any  one  of  the  cases,  and  one- fourth 

Mitchell  V.  Libbey,  33  Me.  74.  of    the  regular  costs  on    the    others. 

In   KiBMf,  the  plaintiff  is    entitled  A r ledge  t'.  Ford,  2  Rich.  (S.  Car.)  58. 

to  costs  in  all  the  suits  up  to  the  time  Payment  of  Hole  In  Oonrt. — Where 

when  satisfaction  is  made  in  any  one  separate  suits  were  instituted   by  the 

of  them,  but  the  defendants  in  the  other  holder  of  a  promissory   note  against 

cases  are  entitled  to  recover  the  costs  the  maker  and  the   indorser    thereof, 

that  may  subsequently  accrue  therein,  and  the  former  brought  into  court  the 

Westbrook  t;.  Mize,  35  Kan.  299.  full  amount  of  the  note,  with  interest, 

la    New    York,    in     Livingston    v,  it  was  held   that  the  holder  was  not 

Bishop,  1  Johns.  (N.  Y.)  390,  the  plain-  obliged  to  accept  it  unless  the  costs  of 

tiff  was  allowed  to  recover  costs  in  all  both  actions  were  paid.     Whipple  v. 

the  suits,  although  satisfaction  of  one  Newton,  17  Pick.  (Mass.)  168. 

had  been  received,  where  the  defend-  Jolnl  and  Several  Promiasory  Mole. — 

ants  had  agreed  to  pay  costs  in  the  The  holder  of  a  joint  and  several  prom- 

event  of  the  decision  by  the  court  that  issory  note  may  bring  an  action  against 

the  plaintiff  might  recover  against  the  each  of  the  promisors,  and   if  there   is 

others    after    recovery    against    one.  no  satisfaction  from  the  one,  in  add!- 
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e.  Where  Several  Suits  are  or  might  be  Consoli- 
dated.— Where  several  actions  are  consolidated  into  one,  costs 
of  a  single  suit  only  will  usually  be  allowed.^  And  where  several 
suits  are  brought  for  matters  which  might  have  been  joined  in 
one  suit,  the  plaintiff  will  be  allowed  the  costs  of  one  suit  only,  or 
at  least  not  full  costs  in  the  others ;  but  the  rule  is  not  without 
eitceptions*' 

tion  to  judgment  for  damages  and  costs  (Supreme  Ct.)*  36  N.  Y.  St.  Rep.  522, 

as  to  him,  he  maj  also  have  judgmetit  13  N.  Y.  Supp.  81. 
for  damages  and  costs  against  the  other       Pennsylvania, — Towanda    Batik    v. 

uromiaor.      Sitnoiids    v.    Center,    6  Ballard,  7   W.  &  3.  (Pa.)  434;  Mon- 

Mass.  i8.  eghan  v.  Con^rngham  Tp.,  a  Luz.  L. 

1.  Blake  v.  Michigan  Southern,  etc.,  Reg.  (Pa.)  145.     See  Bojle  v^  Grant,  18 

R.  Co.,  17  How.  Pr.  (N.  Y.  Supreme  Pa.  St.  162. 

Ct.)  228.   See  also  article  Consolida-        Treapass  Q.  C.  F. — Where  two  actions 

TioN  DP  Actions,  voL  4,  p.  699.  of  trespass  qu,  cL  fr.  were  commenced 

When   several  causes    between    the  on  different  da/s,  hj  the  Same  plaintiff, 

same  parties  depending  upon  the  same  against  the  same  defendant,  for  distinct 

principles  are  consolidated  on  motion  trespasses)  and   returnable  before  the 

of  the  plaintiff,  the  exercise  of  a  sound  same  justice,  upo;i  the  same  daj,  and 

discretion  does  not  require  that   the  damages  were  recovered  in  each  action, 

consolidation    rule    should    be    made  the  plaintiff  was  allowed  costs  in  each, 

upon  condition  that  the  mover  pay  all  Dorrellf.Johnson,  17  Pick. (Mass.)  263. 
the  costs  accrued ;  but  the  costs  may        Succesaiyd  Trespassas. — Where  sep- 

be  left  to  abide  the  result  of  the  suit,  arate  suits  are  brought  for  successive 

Dews  V.  Eastham,  5  Yerg.  (Tenn.)  297;  trespasses  on  real  estate^  each  suit  being 

Bine  V,  Kellj,  7  Jones  (N.  Car.)  26(S.  commenced  before  the  next  succeeding 

liflB  0aae8.*^When  several  mechad-  trespass,  costs  may  be  allowed  the  plain- 

ic*s  lien  cases  are  consolidated  and  tried,  tiff*  if  successful,  in  each  suit.     Eames 

all   the  claimants  together    form   the  v.  Black,  72  Me.  263. 
preyatling  party,  and  but  one  attorney's        Return  Days  Different.— A   plaintiff 

fee  can   be  taxed.      Allis  v.  Meadow  on  different  days  brought  two  actions 

Spring  Distilling  Co.,  67  Wis.  16.  before  the  same  police  court  and  against 

3.  /faff^aj.— Graham  v.  Graham,  38  the    same    defendant,    returnable    on 

Kan.  440.  different  days,   upon  demands  which 

Maine,  —  Bicknell    v^    Trickey,    34  might  have  been  joined  in  one  suit ;  he 

Me.  275.  was  allowed  costs  of  both  actions,  such 

AfasMachnsetts. — Stafford  v.  Gold,  9  a  case   not  being  covered  by  Massa- 

Pick.  (Mass.)  533.    The  rule  does  not  cknsetts  Rev.  Stat.   1835,  c.  ^^'t  ^  i5» 

apply  to  a  case  where  a  several  action  providing  that  "  when  a  plaintiff  shall, 

is  brought  against  each  promisor  in  a  at  the  same  court,  bring  several  actions 

Joint  and  several  note ;  in  such  a  cose,  against  the  same  defendant,  upon  de- 

the  plaintiff  may  recover  costs  against  mands  which  might  have  been  Joined 

each  promisor,  though  he  is  restricted  in  one,  he  shall  recover  costs  in  one 

to  one  satisfaction  of  damages.    Sim-  action  only."     Butler  v.  Shapleigh,  10 

onds  V,  Center,  6  Mass.  t8.  Cush.  (Mass.)  303. 

Nor  does  it  apply  to  actions  in  differ-  Plal&tiff  of  Becord.— The  provisions 
ent  rights,  where  different  interests  are  of  Maine  Rev.  Stat.,  c.  82,  ^  107,  re- 
affected  by  them,  as  in  two  actions  lating  to  costs  when  plaintiff  brings 
brought  by  the  same  plaintiff,  at  the  several  actions  which  might  have  been 
same  term,  against  a  sheriff  for  the  de-  joined  in  one,  apply  to  plaintiffs  of 
fault  of  two  of  his  deputies  in  the  serv-  record  only.  Perry  v.  Kennebunkport, 
ke  of  two  distinct  processes.  Ripley  55  Me.  453. 
V.  Chandler,  10  Mass.  175.  Data   of   Maturity  ef  Damaiida. — A 

Missouri. — Maberry  v,  Missouri  Pac.  person  having  several  claims  hiaturing 

R.  Co.*  83  Mo.  664.  at  different  dates  is  not  compelled  to 

Hew  J  ark. — Qjiin  v.  Bowe,  10  Daly  wait  until    the    last    falls  due  before 

(N.  Y.)   5P(;  Wendell  v.  Wendell,  3  bringing  suit.    He  may  sue  upon  each 

Faige  (N.  x  .)  509;  Munro  v,  Tousey,  as  it  matures  and  recover  his  costs  in 
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d.  Failure  to  Set  Off  Claim  Afterwards  Sued  on. — The 

plaintiiT  in  a  suit  brought  for  the  recovery  of  a  claim  which  he 
might  have  pleaded  as  a  set-off  in  a  former  suit  between  the 
defendant  and  himself,  will  ordinarily  not  be  entitled  to  costs.* 

8.  Apportionment  and  Diviflion— a.  Where  Success  is  Divided 
— (i)  Generally. — Where  each  party  to  a  suit  is  partially  successful, 
or  where  both  have  been  in  fault,  costs  are  usually  refused,  or  the 
granting  of  them  is  confided  to  the  discretion  of  the  court.* 

(2)  Suit  upon  Claim  Composed  of  Several  Items. — Thus,  under 
the  statutory  provisions,  it  is  usually  held  that,  where  a  plaintiff 
sues  upon  a  claim  composed  of  several  items,  and  recovers  upon 
some  only,  the  court  shall  apportion  the  costs  between  the 
parties,^  and  such  apportionment  is  usually  made  discretionary 

each  action.    Fort  Wayne,  etc.,  R.  Co.  though  judgment  was  rendered  for  the 

V,  Clark,  59  Ind.  191 ;  Wade  v.  Mussel-  plaintiff  on  the  note  for  the  balance, 

man,  15  Ind.  77.  Eichenlaub  v.  Gardner,  2  Cine.  Super. 

Clerk'f  F6e8.-;-Where  a  number  of  Ct.  Rep.  (Ohio)  249. 
cases  between  the  sajne  parties,  taken        A  lf1ft>aki»  on  the  part  of  arbitrators 

upon  appeal  from  justices  to  the  super-  necessitated  a  decree  modifying  their 

ior  court,   are  consolidated  and  tried  award.     Since  neither  party  to  the  ac- 

together  bj   consent  of   counsel,   the  tion  was  in  fault  as  to  the  mistake,  the 

clerk  is  entitled  to  costs  in  each  case,  decree  was  made  without  costs.   Silver 

Williams  v.  Court  Officers,  61  Ga.  95.  v,  Connecticut  River  Lumber  Co.,  40 

1.  Huntoon  v,  Russell,  41  Mich.  3x6;  Fed.  Rep.  192. 

Morehouse  v.  Baker,  48   Mich.  335;  8.  Campbell   v.    Coquard,     16    Mo. 

Scott  V.  Niles,  40  Vt.  573.  App.  552  ;    Potts  v.  Polk  County,  80 

In  Ohio,  however,  where  a  party  Iowa  401. 
voluntarily  appeared  and  confessed  Primarily,  the  statutory  provisions 
judgment  in  favor  of  plaintiff,  but  relating  to  the  apportionment  of  costs 
omitted  to  set  up,  as  a  set-ofT  or  coun-  refer  to  cases  in  which  several  causes 
terclaim,  a  claim  which  he  had  against  of  action  are  included  in  the  bill,  or 
the  plaintiff,  he  was  not,  in  conse-  where  several  issues  are  joined,  or 
quence  of  such  omission,  precluded  in  a  upon  new  matter  in  the  answer ;  yet  a 
subsequent  suit  on  such  claim  from  re-  case  in  which  the  plaintiff  recovers 
covering  costs  against  the  plaintiff,  upon  his  demand,  and  the  defendant  re- 
Black  V,  Chesser,  12  Ohio  St.  621.  covers  in  whole  or  in   part    upon   his 

2.  Coddington  v.  Idell,  30  N.  J.  Eq.  counterclaim,  comes  within  the  pur- 
540;  Dewees  v.  Manhattan  Ins.  Co.,  34  view  of  the  provisions.  Arthur  v, 
N.J.  L.  253;  Cox  v.  Bennet,  13  N.  J.  L.  Funk,  22  Iowa  238;  Ferguson  v, 
165;  Fairchild  v.  Hunt,  14  N.  T.  £q.  Thorpe,  54  Iowa  422;  Hatch  t;.  Hatch, 
367 ;  Summers  v.  Bromley,  28  Mich.  60  Vt.  i&;  Hatch  v.  Judd,  29  Iowa 
125 ;  Crawford  v,  Osmun,  90  Mich.  77 ;  95 ;  Burton  v.  Mason,  26  Iowa  392. 
Chandler  v.  Sherman,  16  Fla.  99;  In  a  suit  to  compel  a  surviving  part- 
Ferguson  V,  Thorpe,  54  Iowa  422;  ner  to  share  the  proceeds  of  a  claim, 
Whitney  v.  Hackney,  20  Iowa  460.  where  much  more  is  claimed  than   the 

In    Hamilton    v,   Hamilton,   13    B.  plaintiffs  are  entitled  to,  while  the  de- 

Mon.  (Ky.)  502,  it  was  decided  that,  fendant  denies  any  claim  on  their  part, 

where  two  litigants  were  endeavoring  the  costs  should  be  divided,  although 

to  get  the  advantage  of  each  other,  and  the  plaintiffs  recover  a  portion  of  the 

were  thereby  making  the  court  an  in-  claim.     Zell's  Appeal,  126  Pa.  St.  329^ 

strument  in  their  fraudulent  plans,  the  24  W.  N.  C.  (Pa.)  68. 

case     should    be    dismissed    without  Partial  Failure. — The  rule  that  costs 

costs  in  favor  of  either.  will  not  be  given  to  either  party  where 

Set-off. — In  an  action  on  a  note,  where  the  plaintiff  succeeds  in  part,  and  fails 

a  set-off  was  successfully  pleaded  by  as  to  the  residue,  is  applied  only  where 

the  defendant,  costs  of  establishing  the  some  distinct  and  independent  claim  of 

^et-off  were  allowed  the  defendant,  al-  the  plaintiff  has  wholly  failed,  Brinck- 
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with  the  court.^ 

(3)  Suits  far  the  Recovery  of  Personal  Property, — And  likewise 
in  suits  for  the  recovery  of  several  articles  of  property,  where  the 
plaintiff  establishes  his  right  to  some  only,  the  costs  will  be  appor- 
tioned  or  divided,*  or  else  each  party  will  be  entitled  to  judgment 
with  costs.* 

*.  Where  there  Are  Several  Counts  or  Issues — (i) 

Counts, — Where  a  declaration  contains  several  counts  for  several 
separate  and  distinct  causes  of  action,  on  some  of  which  the  plain- 
tiff recovers,  but  on  the  others  the  defendant  is  successful,  each 

erhoff  V.  Lansing,  4  Johns.  Ch.  (N.  Y.)  action  of  the  lower  court  in  apportion- 

65 ;    Crippen   v.  Heermance,  9  Paige  ing  the  costs,  is  in  favor  of  the  cor- 

(N.  Y.)  211;    Spencer  v.  Spencer,  11  rectnessof  such  action,  and  the  ruling 

Paige  (N.  Y.)  299 ;  or  where  he  was  at  will  not  be  disturbed,  on  appeal,  except 

fault,  as  by  having  produced  a  mistake  it  be  manifestly  wrong,    and    all   the 

in  fact  which  occasioned  the  litigation,  facts  and  circumstances  be  before  the 

Joimson  V.  Taber,  10  N.  Y.  319.     But  appellate     court.        Koestenbader    v, 

where  be  makes  one  claim  and  estab-  Peirce,  41  Iowa  204. 

lishes  it,  except  as  to  a  small  part  which  2.  McGillin  v.  Gleason,  34  Neb.  694 ; 

is  cut  off  bj  the  statute  of   limitations  Whitaker   v»    Sigler,    44    Iowa    419; 

(a  defense  he  is  not  called  upon  to  an-  Seeley  v,  Gwillim,  40  Conn,  iii,  note; 

ticipate  and  concede  at  the  commence-  Sadler  v.  Anderson,  17  Tex.  245. 

ment  of  the  action),  the  court  may  in  Both   Parties   In  Fault. — Where  on 

their  discretion  award  costs  to  him,  if  execution  the  plaintiff  levied  on  too 

the  defendants,  on  setting  up  the   stat-  much  of  the  property,  and  the  claimant 

ute,  did  not  tender  or  offer  judgment  claimed  more  than   his  interest,  costs 

for    the    amount    actually    remaining  should    be    equally    divided    between 

due.      Rundle  v.  Allison,   34    N.  Y.  them,  as  both  are  in  fault.    Postell  v, 

180.  Chapman,  80  Ga.  679. 

Apportionment  should  not  be  made  Property  In  Posaession   of  Officer. — 

in  a  case  where  the  plaintiff   recovers  Where  a  judgment   debtor  brings  an 

the  vrhole  of  his  claim.     Drummond  xk  action  of  replevin  to  recover  personal 

Irish,  52  Iowa  41.  property,  against  an  officer  in  posses- 

Plnml    Judgment    npon   Monanlt    or  sion    thereof   by  virtue  of    a  levy,  in 

Ploa  in  AlMtemant  rendered  in  favor  of  which  action  the  judgment  debtor  re- 

the  defendant  should  preclude  appor-  covers  possession  of  only  a  part  of  the 

tionxnent  of  costs.     Hyde  v.  Cole,  i  property,  and  the  judgment  is  rendered 

Iowa  106.  in  favor  of  the  officer  for  the  residue, 

IndtflftUo    Claim. — If   the    plaintiff  costs  are  properly  divided.    Friend  v, 

recovers  judgment  for  a  portion  of  the  Green,  43  Kan.  167. 

amount  claimed,  and  the  claim  be  indi-  In  North  Carolina,  in  an  action  for 

visible,  there  should  be  no  apportion-  the    recovery  of  personal  property,  if 

ment  of    costs.     Hammond   v,  Sioux  the  plaintiff  proves  his  title  to  a  por- 

Citv,  etc.,  R.  Co.,  49  Iowa  450;    Upson  tion  of  the  property  he  is  entitled  to 

V.  Fuller,  43  Iowa  409.  costs.  Horton  v.  Home, 99  N.  Car.  2x9. 

Apportionment  by  the  Jury. — A  jury's  8.  Lanyon  v.  Woodward,  65  Wis.  543 ; 

verdict  in  favor  of  the  plaintiff    read  Powell  v.  Hinsdale,  5  Mass.  343;  Stoney 

for  '^the  sum  of  $1,172.59,  each  party  v.   Bailey,   28   S.  Car.   156;  Clark   v, 

paying  equal  parts  of  the  costs  of  suit.**  Keith,  9  Ohio  72 ;    Ackerman  v.  De 

It  was  held    that  the    jury    had    no  Lude,  36  Hun  (N.  Y.)  44. 

authority  to  apportion  the  costs,  and  In  Replevin,  there  being  but  a  single 

there  was  no  error  in  rendering  judg-  plea  of  property  and  but  one  count,  if 

ment  in  favor  of  the  plaintiff  for  all  part  of  it  is  found  to  belong  to  each 

the  costs.      Garrett  v.  McMahan,  34  party  each    has   costs.      Seymour    v. 

Tex.  307;   Baker  v.  Wofford,  9  Tex.  Billings,  12  Wend.  (N.  Y.)  285. 

5a6.  In   Pennsyh'ania^  no  costs   will   be 

1.  Bush  V,  Yeoman,  30  Iowa  479.  allowed  in  replevin  for  goods  distrained, 

Tlio  PTMnmiltioii,  with  respect  to  the  where  each  party  is  successful  in  part. 
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party  is  entitled  to  the  costs  incident  to  the  counts  on  which  he 
prevails  ;^  but  if  the  several  counts  are  for  substantially  the  same 
cause  of  action,  the  defendant  will  be  entitled  to  no  costs  if  the 
plaintiff  recovers  on  any  count.' 

Park  V.  Holmes,  38  W.  N.  C.  (Pa.)  must  have  his  costs  upon  the  other 

28d.  2  Arch.  Pr.  286. 

1.  Allison    V.   Thompson,  2    Swan  English  Praotloe. — Where  the  plain- 

(Tenn.)    202 ;     Boothe    v.    Cowan,    5  tiff  has  divided  his  demand  into  several 

Sneed  (Tenn.)  354;  Acker  v.  McCul-  counts  and  has  prevailed  on  some,  the 

lough,  50  Ind.  447;  Litchfield  v.  Farm-  defendant  will  not  be  entitled  to  an/ 

ington,  7  Conn.  399;  Stoddard  v.  Mix,  costs,  whether  he  has  pleaded  one  plea 

14  Conn.  25 ;  Sayles  v.  Briggs,  i   Met.  to  all  the  counts  jointly  or  pleaded  to 

(Mass.)  291;  Tatem  v,  Adams,  2  Cush.  them  separately  and  separate  issues  have 

(Mass.)  180;  Meacham  v.  Jones,  10  K.  been  joined;  and  the  same  rule  hieis  pre- 

H.  126.  vailed  where  a  defendant  has  succeeded 

In  Maasaehnaetta,  prior  to  Rev.  Stat  on  a  demurrer  as  to  part  of  the  plain- 

1835,  c.  121,  ^  16,  if  there  were  several  tiffs  demand.     But  where  two  distinct 

counts  in  a  declaration,  of  which  some  causes  of  action  are  embraced  In  sepa- 

were  decided  for  the  plaintiff  and  some  rate  counts,  and  as  to  one  the  defend- 

for  the  defendant,  the  plaintiff  was  con-  ant  suffers  default,  but  as  to  the  other 

sidered  the  prevailing  party,  and  the  takes  issue  and  obtains  a  verdict,  he  is 

defendant  did  not  recover  costs  on  the  entitled  to  costs  on  the  latter.     Tidd 

counts  decided  in  his  favor.    Fowler  v.  Pr.  Pldg.  072. 

Shearer,  7  Mass.  14.  2.  Frank  v.  Speed,    54   Mich.  2^1 ; 

In  ejectment,  where  there  are  several  Stoddard  v.  Mix,  14  Conn«  12;  Sayles 
counts  demanding  different  estates,  and  v.  Brigirs,  i  Met.  (Mass.)  291;  Brain- 
by  distinct  and  independent  titles,. a  erd  r.  Casey,  ^7  Vt.  479 ;  Reed  t;.  Bat- 
single  plea  of  not  guilty  raises  several  ten,  22  Abb.  >f.  Cas.  (K.  Y.  Supreme 
issues,  and  each  party  has  costs  on  the  Ct.)  69;  Martin  r.  Martin,  3  How.  Pr. 
counts  on  which  he  prevails.  Critten-  (N.  Y.  Supreme  Ct)  202;  Bull  v, 
den  V.  Crittenden,  i  Hill  (N.  Y.)  359.  Ketchum,  2  Den.  (N.  Y.)  188;  Dean  v. 

Flea  of  Usury. — tn  an  action  brought  Mann,  28  Conn.  358. 

upon  several  promissory  notes,  the  de-  In  an  Action  on  a  Boiid,  where  the 

fense  of  usury  was   successfully   inter-  plaintiff    sets    out     several     breaches 

posed  as  to  one,  and  costs  arising  from  thereof,  there  is    only    one    cause    of 

the  usurious   note  were  taxed   to  the  action.    Fairbanks  v,  Cahip,  20  Wend, 

plaintiffs.     Sparks    v.  McFarland,   17  (K.  Y.)  600. 

Ind.  205;  Briftham  v,  Marean,  7  Pick.  SrldenceAdmlaalbleAatoAllCotinta. — 

(Mass.)  40;    Kamsay    r.    Warner,  97  A  defendant  prevailed  oh  certain  counts 

Mass.  8.  in  an  action  of  trespass  g.  c»/,,  and  the 

Btatnte  of  Llmitatloni. — Where  one  plaintiff  got  a  verdict  oii  another  count; 
of  the  causes  of  action  in  the  com-  all  the  evidence  which  was  offered  to 
plaint  was  held  to  be  barred  by  the  support  the  counts  on  which  the  defend - 
statute  of  limitations,  and  the  evidence  ant  prevailed  would  have  been  admis- 
relating  to  it  was  stricken  out  by  the  sible  on  the  count  upon  which  the  plain- 
court,  and  the  plaintiff  recovered  as  tiff  recovered.  It  was  held  that  the 
to  another  count,  the  defendant  was  causes  of  action  were  not  separate  and 
allowed  his  costs.  Blashfield  v,  Blash-  distinct,  hence  the  defendant  was  not 
field,  41  Hun  (N.  Y.)249.  entitled  to  costs.     Elder  v.  Bemis,  2 

Plea  to   Some   Defanlt  on  Others.—  Met.  (Mass.)  509;  Totman  v.  Carpen- 

Where   there  are  two  counts  in   the  ter,  4  Cush.  (Mass.)  148;    Nichols  v. 

declaration,  and  the  defendant  pleads  Hayes,  13  Conn.  155. 

to  one  and  suffers  judgment  by  default  Aetion    ex    Delicto. — Where,    in    an 

as  to   the  other,  if    the  plaintiff  has  action  ex  delicio^  the  petition  contains 

judgment  on  the  issue  he  is  of  course  several  counts,  if  the  plaintiff  recovers 

entitled  to  costs  upon  both  counts ;  but  on  one  count  he  is  entitled  to  costs, 

if  the  defendant  obtains  a  verdict  upon  although  the  finding  may  be  for  the  de- 

the  issue  he  will  be  entitled  to  costs  fendant  on  the  other  counts.    VinejArd 

upon  that  count,  although  the  plaintiff  v.  Lynch,  86  Mo.  684. 
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(2)  Abandonment  0/ Sonu  CV^i^ie/x.-^Although  the  plaintiif  aban- 
dons some  of  the  counts  in  his  declaration,  the  defendant  will  not 
be  entitled  to  costs  thereon  if  the  plaintiff  recovers  on  the  re- 
mainder.^ 

(3)  Issues, — Where  several  issues  are  joined,  and  some  are  found 
in  favor  of  the  plaintiff  and  some  for  the  defendatit,  each  party 
will  be  entitled  to  recover  the  costs  of  the  issues  determined  in 
his  favor.* 

1.  Stow  -0.  Converse,  4  Conn.  29;  damagek.    Van  Pelt  v.  Phillips,  24  N. 

Costiii  i).  Banter,  ^  Ired.  (N.  Can)  J.  L.  560 ;  ClArk  t>»  RIfee,  6  Vt  33* 

in;  McCarthj  v,  Innia,  61  Hun  (N.  Im.  ForeolMttt  ProcM^lBga,  the  de- 

^•)  354-  fendant  succeeded  on  but  one  ground 

A  nolle  prosequi  entered  as  to  one  o!  defense,  and  failed  on  the  other  two. 

count  or  part  of  a  count  deprlvea  the  Ht)  costs   were  Allowed  either  pafty 

plaintiff  of  costs  on   the  matters  thus  after  the  first  term ;  and  the  plaintiff 

discontinued.     Brtggs  v,  Allen,  4  Hill  received  only  those  costs  to  wliich  he 

{K.  Y.)  53&.     Tidd  Pt.  868,  3    Arch,  would  have  been  entitled  had  the  de- 

281,  16  East  129.  cree  of  foreclosure  passed  at  the  first 

IMaair««BieBt  of  Jnry^ — A  jur^  ten-  term  without  hearing,    barling  v.  Os- 

dered  a  verdict  for  the  plaintiff  upon  borne,  51  Vt.  148. 

one   count  and    disagreed    as    to  the  Unimportant  Issue. — Where  a  com- 

other,  which   the  plaintiff   thereupon  plainant,  in  a  suit  for  Infringement  of  a 

struck  out.     He  was  not  allowed   the  patent,  failed  upon  the  main  issues  and 

costs  of  the  trial  upon  this  count.   Soule  prevailed  only  upon  an  issue  of  trifling 

V.  Rusaell,  13  Met.  (Mass.)  436.  importance^  he  was  not  allowed  costs. 

S.  Sidner  v,  Spaugh,  26  ind.  317;  Marks  Adjustable  Foldihg  Chair  Co. 

Jordan  v.  Cummings,  43  N.  H.  134;  v.  Wilson,  43  Fed.  Rep.  302. 

Gravel  v,  Clough,  81  Iowa  272;  Shan-  Issue  Out  of  Court. — Where  a  partj 

non  V.  Dinkins,  3  Strobh.  (S.  Car.)  157;  fails  upon  the  whole  merits  of  the  case. 

Dill  V.  O'Ferrell,  69  Ind.  500 ;  Knox  v.  he  will  not  be  entitled  to  costs  of  an 

Trafalet,   04  Ind.  346;    Browning  v.  issue  out  of  the  court  decided  in  his 

New  Yora,  etc.,  R.  Co.,  64  Hun  (N.  favor.    Stewart  v.  Fowler,  i  Harp.  Eq. 

Y.)  C13,  46  N.  Y.  St.  Rep.  §05,  19  N.  (S.  Car.)  261. 

Y.  Supp.  4c;3 ;    Dresser  v,  Wickes,  2  In  Maine  and  iftarylalid,  the  practice 

Abb.  Pr.    (N.  Y.  Supreme  Ct.)  460;  is  to  give  full  costs  to  the  partj  finally 

Hudson  V.  Guttenberg,  9  Abb.  N.  Cas.  prevailing,   though   some  issues  have 

( Brook Ijn  Citj  Ct.)  415.  been  found   against  him.    0*Brien  v. 

For  a  defendant  to  be  entitled   to  Dunlap,  5   Me.  281 ;  Thomas  v.  Fred- 

costs  when  he  is  successful  on  one  or  erick  County  School,  9  Gill  &  J.  (Md.) 

more  of  several  issues,  there  must  be  a  115. 

specific  verdict  in  his  favor  as  to  such  Gross-Actions. — Ii)    ct-oss-actions    in 

issue  or  issues.    Briggs  v,  Allen,  4  Hill  which  each  party  is  defeated  as  to  his 

(N.  Y.)  C38;  Heath  v,   Forbes   (City  own  cause  of  action,  each  party  should 

Ct.),  II  N.  Y.   Supp.  87;  Quimby  v.  pay  his  own  costs.  Finneran  r.  Coursey, 

Claflin  (Supreme  Ct.),  15  N/V.  Supp.  31  Kan.  408. 

508;  Crosley  v.  Cobb,  42  Hun  (N.  Y.)  Practice  In   England.—"  Where  the 

166;  Cooper  V.  Jolly, 30 Hun  (N.Y.)  234.  plaintiff's  demand  is  altogether  denied 

Coiks  of  TriaL — A  defendant,  in  an  by   the  defehdant's   pleas,  and  at  the 

action  of  trespass  q.  c»f^  pleaded  guilty  trial  the  plaintiff  obtains  a  verdict  for 

as  to  a  part  of  the  alleged  trespass  and  part  of  his  demand  and  the  defendant 

justified  as  to  the  remainder.     Dam-  obtains  a  verdict  as  to  the  other  part, 

sges  were  assessed  for  the  plaintiff  on  the  plaintiff  is  entitled  to  the  costs  of 

the  plea  of  guiltj*,  but  the  issues  on  the  issues  found  for  him,  which  include 

the  pleas  of  justification  were  found  for  the  general  costs  of  the  trial,  but  do 

the  defendant    It  was  held  that  the  not  include  the  costs  of  the  issues  found 

plaintiff  was  entitled   to   no  costs  for  for  the  defendant,  on  which  last  men- 

the  trial,  but  that  the  defendant  was  tioned  issues,  however^  the  defendant 

entitled  to  have  his  costs  of  the  trial  is  not  entitled  to  claim  any  costs  from 

deducted  from  the  plaintiff's  costs  and  the  plaintiff.*'    Tidd  Pr.  973. 
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The  rule,  however,  is  applicable  only  in  cases  where  the  issues  are 
several  and  distinct,  and  does  not  refer  to  the  constituent  parts 
of  a  single  general  issue;  it  does  not  apply  to  issues  arising  on  the 
testimony  at  the  trial,  but  only  to  those  made  by  the  pleadings.* 

(4)  Issues  of  Law  and  Fact, — ^Where  issues  of  law  and  fact  are 
joined  in  a  cause,  the  party  prevailing  on  the  former  will  not  be 
entitled  to  judgment  for  costs  until  the  latter  is  disposed  of,* 
and,  though  the  defendant  succeeds  on  the  issue  of  law,  he  is  not 
entitled  to  costs  if  the  plaintiff  prevails  on  the  issue  of  fact.' 

9.  Where  the  Caae  ii  Settled  out  of  Court— a.  By  Compromise. — 
Where  a  case  is  settled  by  the  parties  out  of  court,  without  provi- 
sion  as  to  costs,  each  party  will  be  liable  for  his  own :  ^  and  the 
court,  in  carrying  out  a  compromise,  has  no  authority  to  render 

1.  People  V,  Feeter,  12  Wend.  (N.  inlaw.  Astlej  v.  Young,  3  Burr.  1232. 
Y.)  480;  Kilburn  v,  Lowe,  37  Hun  (N.  See  also  Postan  v.  Stanwaj,  5  East 
Y.)  237 ;  Ross  v.  White,  &  Vt.  558 ;     263,  2  Archb.  Pr.  286. 

Brainerd  v,  Casey,  37  Vt.  479.  If,  before  the  DetermlBatiOB  of  tlie 

If  a  complaint  sets  forth  two  issues  Issue  of  Law,  a  plainti£f  goes  to  trial  in 

for    substantially  the   same    cause  of  a  case  in  which  both  an  issue  of  fact 

action,  upon   only   one  of    which   the  and  an  issue  of  law  are  set  out  in  the 

plaintiff  recovers,  the  defendant  is  not  record,  he  does  so  at  the  risk  of  losing 

entitled  to  costs  on  the  other.     Barlow  the  costs  of  the  circuit  if  the  deniur- 

V.  Barlow,  35  Hun  (N.  Y.)  50.  rer  be  sustained.     Booth  v.  Smith,  5 

Trespass  upon  Lands.  —  In  North  Wend.  (N.  Y.)  107. 
Crrr0//»a,  in  an  action  for  trespass  upon  In  Replevin. — In  an  action  of  re- 
lands,  in  which  both  the  title  and  the  plevin,  the  landlord  (defendant)  put  in 
fact  of  trespass  are  put  in  issue,  and  the  two  avowries  to  one  count  in  the  decla- 
defendant  prevails  on  the  issue  of  the  ration,  one  of  which  was  held  good  and 
trespass  and  the  plaintiff  on  the  other  the  other  bad  on  demurrer.  The  avowry 
issue,  the  defendant  is  entitled  to  held  good  establishing  his  right  to  dis- 
costs.  Murray  v,  Spencer,  92  N.  Car.  train,  he  was  considered  to  prevail 
264.  upon  the  whole  record  and  to  be  en- 

2.  Masters  v,  Barnard,  6  How.  Pr.  titled  to  costs  and  damages,  not^'ith- 
(N.  Y.  Supreme  Ct.)  113;  Williams  t;.  standing  the  plaintiff  had  obtained  a 
Wright,  I  Wend.  (N.  Y.)  277;  Ford  v,  verdict  upon  pleas  put  in  by  the  de- 
Crane,  6  Cow.  (N,  Y.)  71.  fendant    to    the  other  counts  of   the 

Demurrer. —  Upon  deciding  a  de-  declaration.  The  plaintiff,  however, 
murrer,  it  is  proper  to  award  costs,  was  held  entitled  to  recover  his  costs 
though  an  issue  of  fact  is  left  to  be  of  the  demurrer  to  the  avowry  ad- 
determined  upon  a  trial.  Adams  r\  judeed  bad,  and  the  costs  of  the  issues 
Ward,  60  How.  Pr.  (N.  Y.  Supreme  of  met  found  by  the  jury  in  his  favor. 
Ct.)  288;  Tallman  v.  Bernhard.  7«;  Wright  v.  Wilfiams,  2  Wend.  (N.  Y.) 
Hun  (N.  Y.)  30,  58  N.  Y.  St.  Rep.  597,  632. 

31  Abb.  N.  Cas.  (N.  Y.)  84,  23  Civ.  4.  Watson  v,  Depeyster,  i  Cai.  (N. 

Pro.  Rep.  (N.  Y.)  284,  27  N.  Y.  Supp.  Y.)  66,  Col.  &  C.  Cas.  (N.  Y.)  166; 

6;   Doelger  v,  O'Rourke,  18  Abb.  N.  Johnson  v.  Brannan,  5  Johns.  (N.  Y.) 

Cas.  (N.  Y.  City  Ct.)  457.  268;  Stewart  r.  EUice,  2  Paige  (N.  Y.) 

3.  Williams  v.  Wright,  i  Wend.  (N.  604;  Den  v.  Pidcock,  12  N.  J.  L.  363; 
Y.)  277.  Bruce  r.  Gale,  13  N.  J.  Eq.  211;  Den  v, 

English  Praotlcd. — If  there  are  two  Exton,  4  N.  J.  L.  200. 
counts,  and  an  issue  in  law  is  joined  on        General  Release. — Each  party  must 

one  and  an  issue  in  fact  on  the  other,  pay  his    own    costs    when  a  general 

and  the  defendant  succeeds  upon  the  de-  release  is  given  in  a  pending  action, 

murrer  and  the  plaintiff  upon  the  issue  The  presumption  is  that  the  costs  have 

in  fact,  the  plaintiff  shall  have  his  costs  been  adjusted   by  the  parties.     Kim- 

on  the  issue  in  fact,  but  the  defendant  ball  r.  Wilson,  3  N.  H.  96;  Thompson 

shl^U  not  ^ave  his  costs  on  the  issue  x\  Union  Elevator  Co.,  77  Mo.  520. 
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judgment  for  costs  except  in  pursuance  of  a  stipulation  of  the 
parties  entered  of  record,  or  their  consent  given  in  open  court,* 
and  the  stipulation  should  be  enforced  irrespective  of  which  party 
would  be  liable  at  law.^ 

*.  By  Payment  by  the  Defendant.— ^If,  pending  the  suit,  the 
defendant  pays  the  claim,  the  plaintiff  will  be  entitled  to  judg- 
ment for  costs.*  And  the  plaintiff  is  also  entitled  to  costs  where 
a  judgment  is  rendered  for  him  for  an  amount  fixed  by  stipulation 
between  the  parties,  although  the  latter  is  silent  in  regard 
thereto.'* 

10.  Vovel  and  Doubtful  ftnestions. — Where  the  question  raised  is 
novel  or  doubtful,  the  court  frequently  refuses  to  award  costs  to 
either  party,  or  orders  them  to  be  paid  out  of  an  available  fund.* 

1.  Murphj  V,  Smith,  86  Mo.  333.  for  costs  accrued  in  the  action  up  to  the 

In  a  suit  in  the  name  of  A,  for  the  time  of  the  settlement  and  payment, 

use  and  benefit  of  B,  a  judgment  was  Catts  z*.  Clements,  6  Houst.  (Del.)  348. 

rendered  by  agreement  of  counsel  that  **AU  the  Costs  That  haye  Accmed*' 

the  defendant  should  recover  his  costs  mean  costs  that  would  follow  the  judg- 

against  B.      It  was  held  that  this  judg-  ment,  and  do  not  include  counsel  fees, 

ment  was  valid.     Pates  v.  St.  Clair,  ix  Tallassee    Mfg.    Co.     v,    Glenn,     50 

Gratt  ( Va.)  22.  Ala.  489. 

Watts  V,  Tittabawassee  Boom  Co.,  47  Loss  of  Bight. — If,  after  suit  brought, 
Mich.  540,  decided  that  neither  party  the  plaintiff  receives  the  full  amount 
should  be  allowed  costs  as  against  the  of  debt  and  interest,  and  does  not  in- 
other  where  there  was  a  mistrial  re-  sist  on  payment  of  costs,  his  right  to 
suiting  from  a  submission  of  the  case  costs  becomes  extinguished.  Bendit  v. 
in  accordance  with  the  parties'  own  Annesley,  42  Barb.  (N.  Y.)  192,  27 
stipulations.  How.   Pr.   (N   Y.)    184;     Warfield   v. 

1  Dorr  V,  Steichen,  18  Minn.  26.  Watkins,  30  Barb.  (N.  Y.)  395;  Nosser 

8.  Wagner  r.Wagner,  9  Pa.  St.  214;  v,  Corwin,  36  How.  Pr.  (N.  Y.  C.  PI.) 

Martin  v.  White,  i  Bibb  (Ky.)  583.  540;  Two  Rivers  Mfg.  Co.  v.  Beyer,  74 

WatTsr. —  Payment  of  a  debt  after  Wis.  210;   Buell  v.  Flower,  39  Conn, 

suit  brought  will  not  preclude  plaintiff  462 ;  Jefferson ville  R.  Co.  v.  Weinman, 

from  recovering  nominal  damages  and  39  Ind.  231 ;   JefTersonville   R.  Co.  v. 

his  costs  unless  the  claim  for  costs  has  Kalen,  39  Ind.  233. 

been  released  or  waived.    Where    a  Costs  Aoomod  Subsequent  to  Payment, 

creditor,  a  resident  of  New  York,  in-  — Where  the  plain  tiff  received  full  pay- 

stituted  suit  against  his  debtor  in  Ver-  ment  of  his  claim  pendente  lite^  the  de- 

niont,  and  afterwards  saw  the  debtor  fendant  was  allowed  his  costs  which 

in  New  York  and  demanded  payment  accrued  subsequent  thereto.     Lewis  v. 

of  the  debt  there,  and  threatened  to  Jewett,  51  Vt.  378. 

commence  suit  against  him  there  unless  In  Bolre  Faolas. — If  the  defendant  in 

he  complied,  and  denied  that  the  suit  scire  facias  pays  the  debt  and  interest 

in  Vermont  had  been  commenced  by  before  '^plea  pleaded, '^  there  can  be  no 

hit  direction  or  authority,  and  there-  judgment  entered  for  costs.     McCoy  x\ 

upon  the  defendant  paid  the  amount  Loughery,  xi   Phila.    (Pa.)  302,  2  W. 

which  the   plaintiff  claimed,  and   the  N.  C.  (Pa.)  521,  33  Leg.  Int.  (Pa.)  158. 

plaintiff  gave  him  a  receipt  in  full,  it  4.  Wing  v.  New  York,  etc.,  R.  Co., 

was  held  that  these  declarations  of  the  i   Hilt.  (N.  Y.)235;  Stewart  v.  Cor- 

plaintiff  were  equivalent  to  an  express  bus,  15  Oregon  68. 

waiver  of  his  claim  for  costs  in  the  suit  B.Jones   v.   Mason,  5   Rand.  (Va.) 

in  Vermont.     Belknap  v,  Godfrey,  22  577;  People  xu  Assessors,  44  Barb.  (N. 

(Vt)288.  Y.)    148,   29  How.   Pr.  (N.  Y.)   371; 

In  Dtiatran,  where  a  case  was  settled  Turner  v.  Comstock,   7    N.  Y.   Leg. 

by  the  parties    out    of  court   without  Obs.  23,  i  Code  R.  (N.  Y.)  102;  Patti- 

mentioning  the  costs,  the  plaintiff  has  son  xu  Hull,  9  Cow.  (N.  Y.)  747;  Gott 

been  held  to  be  entitled  to  judgment  ^•.  Hoschna,    57    Mich.    413;   Ellis  v. 
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11.  VftrlooB  ClaasM  of  Partiein-a.  Parties  to  the  Suit— (i)  In 
General. — Judgment  for  costs  cannot  be  rendered  for  or  against 

any  one  but  a  party  to  the  suit  ;^  and  it  is  said  that  there  must  be 

Fletcher,  40  Mich.  3^1 ;  Tracj  v.  Mur-  of  the  action  are  liable  for  all  costs 

raji  ^4  Mich.  109;   Kempfe   Appeal,  which  may  accrue;  and  it  is  too  lute. 

53  Mich.   352;  Whitenack  v.  Striker,  after  verdict  and  judgment,  for  one  of 

2  N.  }.  £a.  9;  Bltss  V.  American  Bible  two  defendants  to  say  that  he  had  no 

Soc,  2  Allen  (Mass.)  334.  interest  in  the  result.     If  his  name  was 

A  widow,  prior  to  her  second  mar-  improperly  used,  or  used  without  hin 

riage,  conveyed   her  property  to  her  consent,  he  must  resort  to  those  who 

child  by  her  first  husband.    The  costs  used  it.  Farmer's,  etc.,  Bank  v.  Harper, 

of  ati  action  by  the  child's  guardian,  8  Pa.  St.  249. 

resisting  the  cUims  of  those  claiming  And  where  the  plaintiff's  lessor  in 
under  the  will  of  the  second  husband,  ejectment  did  not  authorise  the  suit^ 
were  ordered  to  be  paid  out  of  the  fund,  but,  being  cognizant  of  it,  did  not  re- 
it  being  a  case  of  doubt,  though  the  pudiate  it,  except  bpr  letter  to  the 
claimants  succeeded.  Ramsay  t».  Joyce,  plaintiff's  attorney  disclaiming  it,  the 
McMull.  £q.  (S.  Car.)  236,  37  Am.  court  refused  a  motion  to  vacate  the 
Dec.  550.  judgment  for  costs  against  him  and  tax 

Ambigntms     LHUlatlon.— Where    a  them  against  the  moving  parties,  it  not 

case  was  of  a  public  nature,  and  arose  appearing  that  the  latter  were  solvent 

from  ambiguous  legislation,  the  costs  or    resident.      Hallett    v,    Hastle,    35 

thereof  were  not  awarded.  Clare  Coun-  Ala.  164. 

ty  v.  Auditor-Gen.,  41  Mich.  182.  In  Qeotment,  the  service  of  process 

Advloe  <lf  OonaMl. — Costs  were  with-  on  the  tenant  in  possession  makes  him 

held  in  a  case  where  the  question  was  a  party  to  the  suit  and  liable  to  judg- 

new,  and  the  losing  party  acted  on  ad-  ment    and    costs.      Huff   v.    Lake,    9 

vice  of  counsel  and  under  an  honest  Humph.  (Tenn.)  137. 

mistake  as  to  his  legal  rights.    Myer  Partr   to^gvlarly  Ilti4e.-^ Where    a 

V,  Hart,  40  Mich.  517.  plaintiff  fails  in  his  suit  and  becomes 

1.  Wallace  v.  Espy,  68  III.  143;  Reed  liable  for  costs,  it  is  noterror,a6  against 

V.  Reed,  25  Me.  242 ;  Moore  v.  Mann,  him,   that  judgment  for  costs  is   also 

29  Me.  559;  Anonymous,  31   Me.  590;  rendered  against  another  who  was  ir- 

Winship   v,   Conner,  43    N.   H.   167;  regularly  made  a  party  to  the  suit  at 

Knowles' Petition,  23  N.  H.  197;   Pat-  the  instance  of  the  defendant.     Dlcker- 

terson  v.  Mobile,  11  Ala.  740;  Germati  son  v»  Chrisman,  28  Mo.  134. 

Lutheran  Church  v.  Walther,  42  Mo.  Unkmown     Itoiirsaideai    Owmtra    of 

App.  68.  land   cited    to  appear  bv   publication 

Psrsoas  SAVUit  a«  Mvlty  with  the  only  cannot  be  made  liable  for  costs  in 

original  parties,  and  coming  fn  merely  a  partition  proceeding,  and  a  sale  of 

to    protect    their    interests,    such    as  the  land  of  such   owners  to  satisfy  a 

assignees  in    bankruptcy,   subsequent  judgment  for  costs  is  invalid.    Pool  v. 

attaching  creditors,  and  the  like,  do  not,  Lamon  (Tex.  Civ.  App.  1894),  28  S. 

by    entering    their    names    upon    the  W.   Rep.  363;  Freeman  r.  Aldersoa, 

docket,  become  parties  to  the   suit  so  119  U.  S.  185. 

that  judgment  for  costs  can  be  entered  Attorney    as    Party.  —  An    attorney 

for  or  against  them  in  their  own  names,  appearing  and  defending  for  himself,  if 

Winship  V,   Conner,  43   N.   H.   167;  successful,  is  entitled  to  the  same  costs 

Holland  V.  Seaver,  si  N.  H.  386.    So,  as  if  he  had  litigated  for  another  person, 

in  an  action  by  a  receiver  to  set  aside  a  and  is  not  restricted  to  those  costs  only 

conveyance  of  real  estate  made  to  the  which  another  person  suing  or  defend- 

defendant  by  a  judgmetit  debtor,  if  the  ing  in   person   would   be  entitled    to. 

defendant  prevails,  the  Judgment  credit-  Drake    v.    Berry,    41    N.    J»    L.   60; 

ore  of  the  debtor,  who  are  not  parties  Flaacke  v,  Jersey  City,  33  N.  J.  Eq.  57. 

to  the  action  and  took  no  part  in  its  In  Ketttncky,  it  was  held  that  a  psrty 

prosecution,  are  not  liable  for  the  costs  brought  into  court,  against  whom  no 

of    such   action.     Cutter  v,  Reilly,  5  decree  could  be  made,  was  entitled  to 

Robt.  (N.  Y.)  637.  costs.     Moore  r»  FAuntleroy,  3  A.  K. 

In  an  Amicable  Action  of  ejectment,  Marsha  (Ky.)  360;  Usher  v.  Jouitt)  5 

those  who  are  made  parties  in  the  entry  Litt.  (KyO  3a. 
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an  express  prevision  of  law  to  permit  the  awarding  of  costs  to  or 
against  one  not  a  party  to  the  record.* 

IttliM  iBtorefled  but  not  of  Seeord. — The  right  to  tax  costs  against 

parlies  in  interest  and  not  of  record  is  sometlnies  given  by 
statute.* 

(2)  Nominal  Party. — Costs  are  not  usually  Imposed  upon  a 
merely  nominal  party.* 

liMllulod  PaitlOi. — Where  one  per-  therein ;  or  where,  after  the  commence- 

S4M  is  sahstituted  for  aaolher  as  plains  ment  ol  an  action,  the  eaiise  of  action 

tiff  in  a  suit,  such  substituted  partj  be-  becomes,  bv  traasfer  eir  Qth^wif^*  t>e 

comes  liable  for  all  costs,  and  the  orig-  property  of  a  person  not  a  party  to  the 

inal  partv  is  discharged,  as  are  also  his  action,  the  transferee  or  other  person 

sureties/  Bx  /.  James,  59    Mol  380;  so  interested  is  liable  for  costs,  in  the 

Hartwell    v,     Hemipenwaj,    7    Pick,  like  cases,  and  to  the  same  extent,  as  if 

(Mass.)  1x7 ;  Johnston  v.  Mann,  31  W.  he  were  the  plaintiff.    This  stfitute  in- 

Va.  15.  eludes  ^  321  of  Code  of  Pro.  1857, 

Apptamape.  —  A     defendant     who  A  persop  bringing  an  action  in  the 
quashes  the  plaintiff's  writ  before  s^p-  name  of  another  is  HaUie  for  the  costs 
pearance  is  entered,  is  not  entitled  to  recovered  against  the  nomins^l  plaintiff, 
costs.    Coxe  I'.  James,  9  N.  J.  L.  37s.  Whitney  v.  Cooper,   i    Hill   (N.  Y.) 
AFnaqUift  by  a  party  to  a  suit  to  pi^y  629;  Giles  v.  Halbert,  \^  N.  Y.  32,  5 
th«  bill  of  costs  therein  is  based  upon  How.    Pr.  (N.  Y.)  319;    Haoxilton  v. 
av^lidcansider«^tion.  Warner  t'.  Booge,  Homer,  46  Mtss.  378;  Woloott  i'.  Hol- 
iSjohns.  (N.  Y.)  233.  comb,  31  N.  Y.   125.     See  MiUer  v. 
1.  Patterson  f.  Mobile,  11   Ala.  740;  Adsit,  18  Wend.  (N.  Y.)  672;  Ryers  x\ 
Pool  V,  Horton,  45  Mich.  404;  Brent-  Hedges,  x   Hill  (N.  Y.)  6kA6;  Bender- 
linger  V,  Funk,  3  J.  J.  Marsh.   (Ky.)  nagle  v.  Cock&t  19  Wend,  (N.  Y.)  151. 
6<6;  Nelson  v.  Clay,  7  J.  J.  Marsh.  A  landlord,  or  other  person,  who  is 
^M*)  1381  2^  Am.  Dec.  387;  Winship  entitled  by  statute  to  be  substituted  in 
V.  Conner,  43  N.   H-  167;   Evans  v.  the  place  of  or  joined  with  the  defend - 
Ries,  3  Q.  B.  334, 42  E.  C.  L.  700;  Hay-  ant  in  an  ejectment  suit,  who  defends 
ward  V.  Giffard,  4M.  &  W.  194.  in  fi^t  in  the  defendant's  name,  and 
la  QeGtm6ii$,  the  lessor  of  the  plain-  fails,  will  be  ordered  to  pay  th^  plain- 
tiff, not  being  a  party  to  the  record,  was  tiff's  costs,  after  execution  against  de- 
adjudged  Bpt    liable    for  costs  wheo  feixdant  has  beep  returned  unsatisfied, 
nonprossed  for  n<H  joining  in  the  con-  Farmers'  ^oan,  etc.,  Co..  v.  Kursch,  5 
«ent  n^e.    Den  v.  Hayne,  21  N.J.  L.  N.  Y.  558;  and  see  jsckson  v.   Van 
245.     But,  |n  certiojrari  against  road  Antwerp^  i  Wen4*  (N.  Y.)  295. 
superyiiors  because  of  an  alleged  im-  Merely  Taltbu;  aji  Actiive  ^^is  in  caf - 
proper  opening  of  a  highway,   costs  ry ing  on  a  suit  in  the  name  of  another, 
were  ordered  against  tl^  petitioners  to  was  held  insufficient  to  charge  a  per&pn 
have  the  highway  opened,  though  they  with  liability  for  costs  of  the  plaintiB's 
vrre  not  parties  to  the  record,  since  witnesses ;  though  if  l\e  had  instituted 
they  wer^  in  effect,  plaintiffs  in  the  the  suit  m  the  name  of   Sdnother,    it 
proceeding  to  establish  the  road,  while  would  have   been   otherwise.    Utt  v, 
rhe  supervisors  were  nominal  parties.  JLong,  6  W.  &  S.  (P^.)  174. 
Tiedt  V.  Carstensen,  64  Iowa  131.  l7nMit)iorlp64  Uie  of  Niune. — Where 
In  Hopkins  v.  Grodbchire,  2  Yerg»  a  person  had  no  interest  in  a  suit  and 
(Tenn.>24i,it  was  held  that  the  person  was  not  connected  with  it  except  as  a 
whose  name  appears  on  the  record  is  witness,  and  the  suit,  without  his  au- 
responaible  for  costs,  thoAigh  his  name  thority,  was  brought  in  his  name  for 
be  used  wittiout  bis  knowledge.    But  the  use  of  another,  it  was  held  that  he 
compare  Town  v.  Green,  32  Kan.  148.  would  be  relieved  from  a  judgment  for 
%.  8«tt  BroQiA^  or  DefsnAed  in  Nave  costs.   Horlachert'.Gernert,  i  Pa.  Dist, 
of  Anodier. — ^few  Tork  Code  Civ.  Pra,  Rep.  526,  11  Pft.  Co..  Ct.  Rep.  41a 
k  324},  provid^i  that  where  an  action  is  8.  Teed  v,  MarviQ,  41  Mich.  216. 
brought  in  the  name  of  another  by  a  Persons  who  are  ro^de  parties  de- 
t^nsferee  of  the  cause  of  action  or  by  fcndant  merely  because  they  are  irvr^ 
any  other  person  beneficially  interested  tenants^  and  who  have  no  substantial 
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(3)  Plaintiff  Suing  en  Autre  Droit, — Except  under  special  cir- 
cumstances, one  suing  en  autre  droit  is  not  responsible  for  costs.* 

(4)  Equitable  Plaintiff, — Where  the  equitable  plaintiff  appears 
upon  the  record  as  a  party  really  interested  in  the  prosecution  of 
the  suit,  he  will  be  liable  for  costs  ;^  and  the  legal  plaintiff  also 
will  usually  be  held  responsible.* 

b.  Assignor  and  Assignee. — The  assignor  of  a  chose  of 
action  is  liable  for  the  costs  of  a  suit  brought  by  the  assignee  in 
his  name,  and  is  entitled  in  a  proper  case  to  be  indemnified  against 
them.^  And  the  assignee  also  has  been  held  liable,  even  when 
not  made  so  by  statute.^ 

interest  in  the  matter  in  controversy,  groundless,  prosecuted  it  for  his  own 

are  not  responsible  for  costs.     Stroh-  benefit  but  failed,  is  not  liable  to  the 

mejer  v,  Zeppenfeld,  28  Mo.  App.  268.  defendant  for  taxable  costs  or  other  ez- 

1.  Goodrich  V.  Pendleton,  3  Johns,  penses  incurred  in  the  defense.    Free- 

Ch.  (N.  Y.)  520;  Lowerre  v.  Vail,  5  man  v.  Cram,  13  Me.  255;  Cartwright 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  229.  v.  Carpenter,  7  How.  (Miss.)  328. 

3.  Griffin  V,  Smith,  14  Ala.  571 ;  Scott  An  Award  was  assigned,  and  on  appeal 
v.  John,  15  Ala.  566;  Coalter  v.  Bell,  2  therefrom  the  other  party  recovered 
Stew.  &  P.  (Ala.)  358;  Bates  v,  Terrell,  judgment;  the  assignee  was  adjudged 
7  Ala.  129;  Morgan  v.  Hale,  12  W.  Va.  not  liable  for  the  costs.  Ritter  r.  Gun- 
713;  Paine  v.  Hapgood,  13  Pick.  (Mass.)  drum,  3  Am.  L.  J.  (Pa.)  63. 

152.    See  also  Dawes  f.  Gooch,  8  Mass.  ABslgninent    after    Suit    Brought. — 

488;    Robbins  v.   Hayward,   16    Mass.  Where,  after  suit  is  brought,  a  person 

527.  takes  an  assignment  or  becomes  in  anjr 

In  Federal    Practice,   the   party  for  mannerpossessedof  the  cause  of  action, 

whose  use  a  suit  is  entered  of  record,  he  is  liable  for  all  costs  of  the  action 

although  liable  to  the  defendant  for  his  equally  as  if  he  were  a  party,  both  for 

costs,  is  not  liable  to  the  marshal  for  those  accruing  before  the  assignment 

his    fees.      Ringgold    v.    Hoffman,    4  and  those  arising  afterwards.  Olmstead 

Cranch  (C.  C.)  201.  v.  Keyes,  2  How.  Pr.  N.  S.  (N.  Y.  Su- 

8.  Selby   v.  Clayton,  7   Gill    (Md.)  preme  Ct.)  i;  Creighton  v.   Ingersoll, 

240;  Gifford  V,  Gi&brd,  27  Pa.  St.  202;  20  Barb.  (N.  Y.)  541 ;  Jordan  v.  Sher- 

Kinley  v,  Donnelly,  6  Phila.  (Pa.)  120.  wood,  10  Wend.  (N.  Y.)  622;  Genet  v. 

The  insertion  in  a  writ  of  the  an-  Davenport,  58  N.  Y.  607;  Morrison  v. 

nouncement  that  the  plaintiff  ''sues  in  Lester,  15  Hun  (N.  Y.)  538. 

his  own  right  but  with  the  intent  to  The  Test  of  the  person's  liability  for 

benefit  J.  S.,"  does  not  exonerate  the  costs,  where  he  becomes  possessed  of 

plaintiff  from  liability  for  costs.     Lap-  the  cause  of   action   pending  suit,  is, 

ham  r.  Almy,  105  Mass.  391.  "Would  he  have  been  liable  if  he  had 

4.  Farmer's,  etc.,  Bank  v.  Humphrey,  brought  the  action  .?"  Conger  v.  Hud- 
36  Vt.  554,  86  Am.  Dec.  671;  Grosfent  son  River  R.  Co.,  7  Abb.  Pr.  (N.  Y. 
V.  Tallman,  2  How.  Pr.  (N.  Y.)  147.  Super.  Ct.)  255. 

UiUnet  Bolt. — Where  an  assignee  un-  MoreoTer,  the  provision  of  New  Torh 

justly  sues  an  obligor,  or  where  he  vol-  Code    Civ.   Pro.,  §   3247,  that  where, 

untarily  suffers  a  nonsuit,  costs  should  after  the  commencement  of  an  action, 

not  be  recovered  against  the  assignor,  the  cause  of  action  is  transferred,  the 

Buckner  v,  Curry,  i  Bibb  (Ky.)  479.  transferee  is  liable  for  costs  to  the  same 

5.  Davenport  v.  Elizabeth,  43  N.  J.  extent  as  if  he  were  the  plaintiff,  is  not 
L.  149;  Schoolcraft  r.  Lathrop,  5  Cow.  in  conflict  with  the  state  constitution, 
(N.  Y.)  17;  Norton  v.  Rich,  20  Johns,  since  if  the  transferee  is  deprived  of 
(N.  Y.)  475.  See  Canby  v.  Ridgway,  any  right  it  is  by  his  own  voluntary  act 
I  Binn.  (Pa.)  496;  Eslava  v.  Farley,  72  and  not  by  force  of  law.  Tucker  v, 
Ala.  214.  Gilman,  33  N.  Y.  St.  Rep.  962,  58  Hun 

Unfoanded  Claim.— The  equitable  as-     (N.  Y.)  167. 
signee  of  a  chose  in  action,  who  took   .    Ckillateral  Security. — Though  the  as- 
the  assignment  pending  suit,  and  after-     signment  w^as  by  way  of  collateral  sc- 
wards,  not  knowing  that  the  suit  was    curity,  or  mortgage,  or  upon  trust,  the 
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c.  General  Assignee  for  the  Benefit  of  Creditors. — ^An 

assignee  for  the  benefit  of  creditors,  suing  in  his  capacity  as  such, 

will  not  be  personally  charged  with  costs,  unless  for  misconduct  or 

bad  faith  in  the  prosecution  or  defense  of  the  suit ;  *  but  where, 

in  a  suit  brought  by  a  plaintiiT  in  such  capacity,  the  assignment 

is  decided  to  be  void,  the  plaintiflF  is  liable  for  the  costs.* 

d.  Governments  or  Municipalities. — ^At  common  law,  the 
rule  was  that  the  king  should  neither  pay  nor  receive  costs,  as 
the  former  was  considered  his  prerogative  and  the  latter  beneath 

his  dignity ;  and  the  general  terms  of  statutes  giving  costs  did 
not  include  the  sovereign.  The  same  principle  has  been  ap- 
plied in  this  country  in  suits,  either  civil  or  criminal,*  in  which 
the  federal*  or  state  governments,*  including  municipal  corpora- 
assignee  of  a  demand  in  suit  is  never-  59  Ala.  130,  citing-  Irvin  v.  North- 
theless  liable  for  costs,  Carnahan  v.  umberland  County  Com'rs,  i  S.  &  R. 
Pond,  15  Abb.  Pr.  (N.  Y.  C.  PI.)  194;  (Pa.)  505;  McKeehan  v.  Com.,  3  Pa. 
Whitney  v.  Cooper,  i  HiH  (N.  Y.)  St.  151;  U.  S.  t;.  Boyd,  5  How.  (U.  S.) 
629;  contra^  De  Witt  v,  Perkins,  25  39;  Miami  County  t;.  Blake,  21  Ind.  32; 
Wis.  438;  but  merely  taking  an  assign-  Prince  v.  State,  7  Humph.  (Tenn.) 
roent  as  collateral  security  pending  the  137;  Henry's  Motion,  15  Ct.  of  CI. 
suit  will  not  make  the  assignee  liable  162. 

unless  he  afterwards  carries  on  the  suit,  4.  Carlisle  v.  Cooper,  64  Fed.  Rep. 

Miller  v.  Franklin,  20  Wend.  (N.  Y.)  472;  Marine  v.  Lyon,  62  Fed.  Rep.  153; 

630;   Peck  V.  Yorks,  75  N.   Y.  421;  U.  S.  v.  Barker,  2  Wheat.  (U.  S.)  395; 

Da?isf^.  Higgins,  92  N.  Car.  203.  U.  S.  v.  Hooe,  3  Cranch  (U.  S.)  73; 

isawlgnment  of  Judgment. — A  per-  The  Antelope,  12  Wheat.  (U.  S.)  546; 

son  who  receives  an  assignment  of    a  U.  S.  v,  Ringgold,  8  Pet.  (U.  S.)  150; 

judgment  after  it  is  docketed,  and  af-  U.  S.  v.  Boyd,5  How.  (U.S.)29;  Beachy 

terwards   reassigns    the   judgment    to  v.  Lamkin,  i  Idaho  50. 

the  assignor,  is   not   made   liable  for  But  where  the  United   States  is  a 

the  costs  when  the  judgment  is  after-  party  to  the  suit,  and  marshal's  fees, 

wards  set  aside.    Chamberlin  v.  West,  etc.,  are  chargeable  to  it,  they  are  paid 

5  N.  Y.  Leg.  Obs.  226.  from  the  treasury,  on  a  certificate  of 

Denial  of  AjMrignment. — An  attorney  the  amount  made  by  the  court  or  one  of 

who  gave  defendant  notice  that  he  was  the  judges.    The  Antelope,  12  Wheat. 

absolute  assignee  of  the  demand  in  suit  (U.  S.)  546. 

was  not  allowed  to  deny  it  in  order  to  By  tHe  Act  of  Congroaa  of  1887,  in 

ayoid  being  charged  with  costs.    Bliss  suits  against  the   United   States,  the 

V.  Otis,  I  Den.  (N.  Y.)  656.  court  may  award  the  plaintiff  his  costs, 

1.  Jack  V.  Robie,  48  Hun  (N.  Y.)  if  he  is  successful,  for  amounts  actually 

181,  15  N.  Y.  St.  Rep.  605;  Olcott  v.  incurred  for  witnesses,  for  summoning 

Maclean,  XI  Hun  (N.  Y.)  394;  Conger  the  same,  and  for  fees  paid  the  clerk. 

V.  Hudson  River  R.  Co.,  7  Abb.  Pr.  U.  S.  v.  Harmon,  147  U.  S.  268. 

(N.  Y.  Super.  Ct.)  255;  Cunningham  6.  Alabama, — Collier  v.  Powell,  23 

t».  M'Gregor,  5  Duer  (N.  Y.)  648,  12  Ala.  579;  Stephens  v.  State,  47  Ala. 696. 

How.  Pr.  (N.  Y.)  305;  Taylor  v.  Bol-  Illinois, — People  r.  Pierce,  6  III.  553; 

mer,  2  Den.  (N.  Y.  )   193;  Snow  v.  People  v.  Yeazel,  84  111.  539. 

Green,  x  How.  Pr.  (N.  Y.)  216;  Reade  Kentucky, — Com.  v,  Todd,  9    Bush 

V.  Waterhouse,  52  N.  Y.  587,  12  Abb.  (Ky.)  708. 

Pr.  N.  S.  (N.  Y.)  255,  35  N.  Y.  Super.  Louisiana.-^SttAj^  v.  Taylor,  33  La. 
Ct  78.  See  also  as  to  costs  in  suits  by  Ann.  1272,  34  La.  Ann.  978;  Town- 
assignees  for  the  benefit  of  creditors,  send*s  Succession,  40  La.  Ann.  66; 
article  Assigkmbnts  for  Bensfit  of  State  v,  Waggner,  42  La.  Ann.  54. 
Crxditors,  vol.  3,  p.  865.  Maine. — States  v.  Webster,  8  Me.  105, 
1.  Sibell  V,  Rcmsen,  30  Barb.  (N.  Mary  land. StSit^  v,  Greenwell,  4 
Y.)44i.  Gill  &  J.  (Md.)407. 
3.  3 Black.  Com.400;  Bute v.  Brewer,  Michigan, — Aplin  v.  Baker,  84  Mich. 
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ticms  when  acting  as  a  state  agency,)  are  paities ;  and  thus  they 
are  liable  only  jn  the  evei^t  of  express  statutory  provision,  which, 
however,  is  now  quite  general. 

init  U  Kaae  of  fltete  u  B«lati«n. — Where  judgment  in  a  suit  brought 
in  the  qame  of  the  state,  on  relation,  is  rendered  for  the  defend- 
ant, costs  should  be  awarded  against  th^  relator.%  • 

e.  Public  Officers. — And  in  actions  of  a  public  nature,  con- 
ducted with  diligence  and  in  good  faith  for  the  public  benefit, 
costs  are  rarely  granted  against  public  officers  and  boards.^    Thus 

113;  Metcall  V,  Auditof-Gen.,  38  Mich,  the  city  of  Oswego  was  held  the  **chiel 

g^  6scal  OiBcer'*  in  Hunt  v,  Oswego,  45 

^rw //am/jAir^.T-Statc  V.  ICii^ne,  4^  pun  (N.  y.)  305,   12  N.  Y-  St.  Rep. 

N.H.  238;  State  v,  Stearns,  31  N.  H.  429;  Gage  v.  Hornellsville,  106  N.  Y. 

106.  667.    The  presentation  of  the  claim  be- 

Y€rmonL  rr  State  v.  Harr^ngtoi\,  2  fore  t^e  common  council  was  held  suf- 

Tjfler  (Y'-)  44;  Swan  v.  Cojfipi,  2  Ty-  ficient  in  Williams  v.  Buffalo,  as  Hun 

ler  (Yt.)  258.  (N.  Y.)  301.    Put  in  Dres«el  v.  Kings- 

By  Sxprf|«9  ^leglsUtton,  states  may  be  tqn,  32  Hun  (N.  Y.)  526,  presenting 

made  liable  for  costs.    Courtright  v.  the  claim  before  the  mayor  and  com- 

kirchner,  43  Nfic^*  4^^  \  Atty.-Gen.  v.  mon  council  was  declared  not  enough, 

Soule,  ad  Mich.  153;  Metcalf  v.  Audi-  the    treasurer    of   the  city  being  the 

tor-Gen.,  38  Mich.  94;  Com.  v.  Cam-  proper  official. 

br^gf,  4   Me^  (Mas^.)  35;   C<wn.  v.  This  provision  of    the  code    is    re- 

St^bbina,  4  Gray  (Mi^.)  35;  State  v.  stricted  to  actions  ^x  comtroctUy  Hunt 

Harlow,  26  Me.  74 ;  People  v.  Clarke,  v.  Qsw^o,  107   N.  Y-  629;   Gage  v, 

9'N.  Y.  349;  Stat^  i^  Grimes,  7  Wash.  Hornellsville,  ig6  N.  Y.  667 ;  and  hence 

445 ;  Dover  v.  Sti^^e,  45  Ala.  244.  does  not  apply  in  case  ol  a  demand 

T^^mgt^  1^^  Comfion  ^w  an  adverse  against  the  city  for  the  death  of  a  per- 

judgm^nt     i^ios^     the    government  son  owing  to  negligence  of  the  city  of- 

would  not  embrace  cos^s,  yet  where  the  iicials,  Nance  v.  Falls  City,  16  Neb.  S5; 

gqvei^nQ^^nt,  ^ter    instituting  a  «uit,  or  lor  damages  done  by  a  mob  or  riot, 

electa  to  provide  ^  fund  fov  the  costs  McClur«  v*  Niagara  County,  50  Barb, 

and  ^  accept   nn  adv^rs^  judgment  (N.  Y.)  594,  33  How.  Pr.  (N.  Y.)202; 

charging  that  fund,  the  judgment  will  nor   does    it    apply  to    actiow    cona- 

ii^li^  costs.    Union  Pac.  R.  Co.  v,  menced  beioxe  a  justice  of  the  peace, 

U.  ^.,  a  ^Yyoming  170.  Marsh  v.  l^anaingburgh,  31    Hun  (N. 

1.  Ward  V.  Alton,  33  111.  App.  475;  Y.)  514. 

Greene  po.nnty  v.  HaVe    poun^y,  6|i  X  Alahojna, — State  v.  Montgomerj, 

Ala.  73 ;  iiobbs  v.  Cowden,  ao  |nd.  310.;  74  Ala.  aa6. 

Pekln  V,  Dunkelbi^rg,  40  III.  App.  184.  Illinois. — (People  v.  Board  of  Super- 

When  countifis  act  in  their  own  cor-  visors,  33  111.  App.  386»  135  111.  334. 

porate  names  tn  prosecuting  ot  defend-  In4ian<K. — Henderson    x\    State,  96 

ing  \\i!^\i  own  interests,  they  nxay  be  Ind.  437;  Abbett  v.  Switzerland  County, 

liable  for  costs,     \yard  v.  Alton,  33  134  I nd.  467. 

111.  ^pp.  481 ;    Cliuristian    County  v.  Mi^^an-  —  Atty.  -  Gen.    v.    Evart 

Rockwell,  35  l\L  App.  ao;  Nashville  v.  Bpoming  Co.,  34  Mich.  462. 

Wilson,  88  T^no.  407.  NelfrasMa.^^tsite    v.    Newman,    2$ 

Section  8249,  N.  T.  Oodf  Qiy.  Pro.,  pro-  Neb.  35. 

vides  that  ^'co^ts  cannot  be  award^  to  Vtrmon./. — State  v.  Bradford,  32  VL 

the  plaintiff  in  an  action  against  a  mu-  5a 

nipipal  corporation,  in  which  the  com-  Where  the  state  brings  an  action  on 

plaint  demi^nds  s^  jndgmeot  for  a  sum  the  county  collector's  bond,  oa  the  re- 

of  n^>ney  pnl^,  unless  the  cU^im  upon  lation  ol  the  connty  treasurer,  and  l^ils, 

which  the  ^ctipr\  is  founded  was,  before  the  judgment  should  direct  the  costs  to 

the  poni^nnencement  of  the  action,  pice-  be  collected  ip>m  the  property  of  the 

sented  fcu^p^yDfient  to  the  chief  fiscal  offi-  county,  not  £rom  the  relator.  }ooes  v, 

cer  of  the  corporation."  Tudson  t^.Ol^an,  State,  5  Blackf.  (Ind.)  141. 

40  I^un  (N.  Y).  X5^    The  Ur^aaurer  of  Z.  Sk:rafi6rd  v.  Gladwin  County,  4a 
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they  will  usually  not  be  i^nposed  upon  sphool  officers,^  assessors,^ 

highway  commissioners,  or  road  supervisors,^  and  various  other 
officers  mentioned  in  the  notes.^ 

/.  Attc^RN^VS, — Qfdin^rily,  an   attPmey  incurs  i^o  personal 

liability  for  costs  by  conducting  a  suit  for  a  client,  but  costs  have 
been  imposed  upon  him  by  the  cour^  iji  cases  wher^  l^e  has  been 

gnilty  o(  ipiscqncluct,  as  yfl\pr^  he  Jias  filed  an  unn^<:essarily 
scandalous  or  impertinent  pleading,  or  has  improperly  pro- 
cuied  action  by  the  court,  or  has  appeared  without  authority;^ 

Mich.  464 ;    PeogJe    v,  Pritctiard,  17  madie  by  t|ie  superyUors,  they  are  liable 

l4ich.  338;  CWe  County  V.  Auditor-'  for  costs.     Highway  Coba'fs  v.  Super- 

Qen.,  41  Mich.  182;  Casgi^^y  v.  School  v|sorsof  Carthage,  27  III.  140;  People 

Trustees,  94  111.  589;  Houston  v,  Nense  v.  Madison  County*  125  III.  334. 

RiveK  Nav.  Co.,  8  Jones  (N-  Car.)  476;  ^  J^d|re.— State  v.  McQufiie,  53  Ala. 

Averj  I'.  Slack,  19  Wend.  (N.  Y.)  $0,  4  ;  State  v.  Whitaker,45  La.  Ann.  1299. 

WlitM  a  Qoa^ahlo  resigned  his  ofi^pe  Vl^rtM^f  of  tjbe  Pfl^.^Buckfield  v. 

aft^  action  had  been  taken  with  a  view  G^rhatn,  6  Mass.  445. 

to  l^U  removal,  he  ws^s  held  liable  for  MiuUctpa)     A!(1ilu>rtMa. — People    v. 

the  costs  of  the  prosecution.    Glass  v.  Board  of  Police*  39  N.  Y.  5016);  Hart  v, 

Jacofaiy,  Litt  Sel.  Cas.  (Ky.)  ^8;^.  Brooklyn.  36  Barb.  (N.  Y.)  226;  New 

In  State  v.  f^toifkf^  69  Miss.  383,  30  York  v.  Purdy,  36  Barb.  (N.  Y.)  2^6; 
Am.  St.  Repu  56;,  it  is  tie^d  th^t  f.  state  McClure  v-  Niagara  County,  50  Barb, 
officer  against  whom  judgment  is  ren-  (N.  Y.)  594,  33  How.  Pr.  (N.  Y.)  202 ; 
dered  in  q[ia^4afaus  pr<^:eedings  is  per-  People  v.  Heath,  20  How.  Pr.  (N.  Y. 
sonaUy  liable  for  costs,  in  the  absence  S^upreme  Ct-)  304. 
oi  any  statute  voting  pow^r  |q  rpn^^r  (^aator  oS  Taaiaa. — Peo.ple  v.  Wilt- 
costs  against  tlie  stat^  shire,  02  III.  260;  Marine  v.  Lyon,  6a 

V  Schoo)  TrMstees  v.  Shepherd,  ^39  Fed.  Rep.  155. 

111.  114;  Cassady  v.  S^choiol  Tr^8tQes,  Qatliity  Ck>iMaUalo«Wi.  —  Manor  v. 

94  ^^  589;  School  Trustees  ^<  3tQk^i  Jay    Cotunty,   137    Ind.  367;  State  v. 

3   111.   App.  267 ;   School  '[f  rv9«tees  v.  Crahtree,  35  Neb.  106. 

Hihlez:,85  IIL409;  M  setter  of  Bennett,  ▲  a^#ri|l^  guilty  of  gross  negligence 

3  Pen.  (N.  Y.)  ^75;  WUley  v,  Shai^er,  in  ihe  ss^le  of  land,  was  charged  with 

I  Thomp.  ^  C.  (^*  Y.)  327;  Clarke  v.  the  costs  of  a  suit  in  which  the  sale  was 

Tunnicliff,38  N.  V.  58.;  S^t^oojl  pi^t.  set  aside  Qn  account  of  such  negligence. 

No.  41*.  Wing,  3Q  Mi^h.  351.  Tiernan  v.  Wilson,  6  Johns.  Ch.  (N. 

%.  People  V.  Backer  (Supreme  Ct),.  Y.)  411;  Hippie  v.  HoAsaan,  a  Watts 

55  J^.  Y.  St  Rep.  207,  25  N.  Y.  Suw>.  (PaO  85. 

393;  People  V.  Russell)  57    Hun  (N.  4  ^luHpf  «l  t^fta  Faata  was  held  liable 

YO^  53.  for  the  cpats  of  an  actioi^  of  asaumpsit. 

Where  assessors  adinitt^  that  ttiey  where  he  refused  to  pay  over  to  the 

had  assessed  land  at  on\y  one-Qfth  its  plaintiff,  in  an  action  beibre  him,  an 

real  valMe,  against  their  sworn  4^ty,  an^punt  left  with  him  by  the  defendant 

they  ^er«  personally  charge  ^ith^oftts  which  was  admitted    to  be  due    the 

and  disbursement^  01^  affirnfiing  a  de-  plaintiff,    ^rammall  v.  Wallace  (lU.), 

cision  upicM%  cc^orari  ^  thf  el^ect  Ihat  7  Nat.  Corp.  Rep.  207. 

their  i^sesstAent  qf  the  relator'^  prop-.  llidar  WalPiiai    Mrvna   proceedings, 

er^  was  too  high  ^.  cooxpar^d  with  the  whereby  a  prisoner  is  released)  costs 

assesacuci^^t  of  other  projperty.    Pe€{>le  should  not  be  given  agaii^t  the  officer 

V.  Ganiey  (Supreme  Ct.>,  29!^.  Y.  S(.  who  arrested  him  under  valid  process. 

Rep.  130,  Si  ^.  Y.  Supp.  563.  Hanimond  v.  People,  32  111.  446. 

S.  Carter  v.  l^aiprW^*  Wr^gl^t  (Ohio)  6.  Scandalous  Pleadings.-— Brown  v, 

33a;  Bittle  V.  Hay»  5  Ohio  2^;  ^ebrell  Bfpwn,  4  Ind.  627,  58  Am.  Dec  641 ; 

V.  t*all  Creek  Tp.,  27  Ind.  ^;  Bett^  v.  Pqwell  v.  Kane,  5  Paige  (N.  Y.)  265. 

NichoUon,  X  S^w.  (AM^'>  349.  Whar^     the     scandalous     matter     ts 

Where  the  commissioners  oJT  hig^^-  stricken  out  by  the  court  of  its  own  mo- 

wi^s  m^^ke  thenaselv^  parties  hj  name  tion,  costs  will  not  he  awarded  against 

tQ  a  prbce^f^it  ^  ^T4f^  a  de^ia^m  the  ^ttor^ey.     People  v.  Murray,  2^ 
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and    other    cases    relating    to  attorneys    are   noticed    in    the 
notes.* 

Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  53,  v.  King,  5  Madd.  21 ;  Weelcs's  Attorneys 

22  N.  Y.  Supp.  1 05 1.     See  also  article  at  Law,  $  128,  note. 

Scandal  AND  Impertinence.  Nonexiatliig    Gliont.  —  An    attorney 

Action  of  the  Gonrt  Improporly  Pro>  who  brings  suit  in  the  name  of  a  client 

onred.  —  Schaughnessy   v,    Reilly,  41  who  does  not  exist,  is  chargeable  with 

How.   Pr.    (N.   Y.    Super.    Ct.)    382;  costs  though  he  acted  in  entirely  good 

Loveiand  v.  Tones,  4  Ind.  184;  Kerr  v,  faith.    Attleboro  Nat.  Bank.  v.  Wen- 

Chillicothe  Bank,  Wright  (Ohio)  737.  dell,  64  Hun  (N.  Y.)  208. 

OroBB  Negligence  on  the  part  of  coun-  1.  Sliorlff  and  Olerk  Foes. — An  attor- 

sel  justifies  the  court  in  imposing  the  ney  has  been  held  responsible  to  the 

costs  of  the  case  upon  him,  such  con-  sheriff  and  clerk  for  the  fees  of  writs 

duct  being  considered  in  the  nature  of  delivered  by  him  to  them,  and  neither 

contempt.    Ex  p.  Robbins,  63  N.  Car.  officer  is  required  to  perform  the  serv- 

309;    Kane  v.  Van  Vraken,   5   Paige  ices  without  prepayment  of  their  re- 

(N.  Y.)  62.  spective  fees.     Birkbeck  x\  Stafford,  23 

When  the  name  of  a  solicitor,  who  How.  Pr.  (N,  Y.  Supreme  Ct.)  236,  14 

was  properly  chargeable  with  costs  oc-  Abb.  Pr.  (N.  Y.)  285;  Tilton  v,  Wright, 

casioned  by  his  misconduct  in  a  cause,  74  Me.  214,  43  Am.  Rep.  578;  Towle  v. 

did  not  appear  in  the  proceedings,  the  Hatch,  43  N.  H.  270. 

costs  were   charged    upon   his  client.  An  attorney  is  personally  liable  to 

Scott  V.  Young,  4  Paige  (N.  Y.)  542.  the  prothonotary  for   costs    collected 

Unanthorlied  Appearance. — Where  a  which  belong  to  the  latter;  and  he  must 

party  denies  the  authority  of  a  solic-  pay  interest  thereon,  in  case  of  vexa- 

itor  to  appear  for   him,  and  applies  to  tious  delay.    Cone  v.  Donaldson,  47  Pa. 

the  court  for  relief  before  the  adverse  St.  363. 

party  has  acquired  any  rights  or  suf-  Attorney    as   Asaignee. — Where  the 

fered  any  prejudice  in  consequence  of  attorney  of  the  plaintiff  takes  from  him 

the  acts  of  the  solicitor,  the  court  may  an  assignment  of  the  judgment  recov- 

correct  the  proceeding^  and  compel  the  ered    as    collateral    security    for    the 

solicitor  to  pay  the  costs  to  which  the  amount  of  costs  he  has  included  in  such 

parties  have  been  subjected  in  conse-  judgment,  and  the  plaintiff  continues 

quence  of   his  improper    interference,  the  prosecution  of  the  action  through 

American  Ins.  Co.  v.  Oakley,  9  Paige  an  appeal,  on  which  the  judgment  is 

(N.  Y.)  496,  38  Am.  Dec.  561 ;  Wright  reversed,  the  attorney  and  assignee  is 

V.  Castle,  3  MeriT.  12 ;  Lord  v,  Kellett,  not  liable  for  the  costs.    The  attorney 

2  Myl.  &  K.  I.  having  a  lien  for  the  costs,  his  position 

But  where  an  attorney  prosecuted  an  is   not  changed  by   having  that  right 

action  of  ejectment  in  the  name  of  the  established  by  actual  convention.    The 

grantors  and  grantee  in  a  deed,  against  assignment   of    an    interest    in   a  de- 

a  defendant  in  possession,  and  failed,  it  mand,  as  collateral  to  a  debt,  the  as- 

was  held  that  the  grantors  were  liable  signor  continuing  the  prosecution  of 

for  costs  notwithstanding  the  prosecu-  the  suit  and  remaining  liable  for  the 

tion  was  without  their  knowledge,  the  debt  until  it  is  paid,  does  not  render  the 

defendant  having  a  right  to  presume  a  assignee  liable  for  costs.     Wolcott  v. 

retainer.     Hamilton  v.  Wright,  37  N.  Holcomb,  31  N.  Y.  125. 

Y.  502.  Where  an  attorney,  beneficially  inter- 

A  summary'  judgment  cannot  be  en-  ested    in   an   action    by   virtue  of   an 

tered   against   an    attorney    for   costs  agreement  to  compensate  him  for  his 

without  notice,  where  he  appears  with-  services  out  of  the  recovery,  brings  the 

out  authority.     Paterson   v.  McPher-  suit  in  the  name  of  another,  he  is  liable, 

son,  32  Leg.  Int.  (Pa.)  320,  i  W.  N.  equally  with  the  plaintiff,  for  the  de- 

C.  (Pa.)  454.  fendant's  costs.    Voorhees  v.  McCart- 

Neglecting  to  Appear. — If  a  solicitor  ney,  51  N.  Y.387;  Bliss  v,  Otis,  i  Den. 

for  the  plaintiff  undertakes,  though  vol-  (>f.  Y.)  656. 

untarily,  to  appear  at  a  hearing,  and  Indorter  of  Writ. — By  statute,  in  some 

afterwards  fails  or  refuses  to  appear,  states,    attorneys    indorsing   the  writ 

the   court  may  order  him  to  pay  the  are  made  responsible  for  costs,  if  the 

costs  occasioned  by  his  default.    Ellis  plaintiff  is  unable  to  pay  them  or  is 
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Attamoy  for  Honreadent  Plaintiff. — An  attorney  prosecuting  a  suit 
for  a  nonresident  plaintiff  who  has  not  given  security  (or  costs  is 
sometimes  held  liable.^ 

g-.  Infant,  Guardian  and  Next  Friend — infant. — As  a  gen- 
eral rule,  costs  will  not  be  awarded  against  infants  in  suits  to 
which  they  are  parties;*  but  the  rule  is  not  universal.  See 
article  Infants. 

Guardian. — The  costs  of  a  suit  unsuccessfully  brought  by  a  guar- 
dian, in  the  management  of  the  estate  of  his  ward,  will  be  granted 
against  the  former;  and  he  will  be  personally  liable  for  costs 
where  he  is  removed  upon  petition,  but  otherwise  where  the  peti- 
tion for  removal  is  dismissed.   See  article  Guardian  and  Ward. 

Vest  THend. — In  actions  brought  by  infants  or  married  women, 
judgment  for  costs  may  be  rendered  against  the  next  friend,' 
if  the   plaintiff    fails   in   the    suit;^    but   in  a    few  states  the 

out  of  the  state.  Booker  v.  Sttnchfield,  ing   v.  Barret,  2    Cow.  (N.  Y.)  460; 

47  Me.  340;  Harkness  v.  Farley,  11  Me.  People  v.  Marsh,  3  Cow.  (N.  Y.)  334; 

f  I ;  Middlesex  Turnpike  Corp.  v.  Tufts,  Alexander  v.  Carpenter,  3   Den.   (N. 

Mass.  266;  Chadwick  v.   Upton,  3  Y.)  266. 

Pick.  (Mass.)  442;  Talbot  v.  Whiting,  2.  A  Guardian  Ad  Litem  will  never  be 

10  Mass.  359;  Miner  v.  Smith,  6  N.  H.  charged  personally'  with  costs.    Perry- 

219;  Woods  V.  Blodgett,  15  N.  H.  569.  man   v.  Burgster,  6  Port.  (Ala.)  99; 

IMilwniiaiLt. — Costs  of  proceedings  to  Gaines  v.  Ann,  26  Tex.  340. 

disbar  an  attorney  were  taxed  against  In  JSTew  Tork,  the  rule  is  different, 

the  moving  parties.    State   v,  Kemp,  Where  a  guardian  ad  litem  prosecuted 

82  Mo.  213;    Matter  of  Kelly,  62  N.  an  unfounded  claim,  he  was  held  per- 

Y.  198.  sonally  liable  for  costs,  though  judg- 

Atlemaya,    wban   Parttes,    are    now  ment  was  entered,  in  form,  against  the 

liable  for  costs  to  the  same  extent  as  infant    plaintiff.     Schoen    v,  Schles- 

other  parties.     Foster  v,  Garnsey,  13  singer,  57    How.  Pr.  (N.  Y.  Supreme 

Johns.  (N.  Y.)  465;  Wood  v,  Gibson,  Ct.)  490,  7  Abb.  N.  Cas.  (N.  Y.)  399; 

I  Cow.  (N.  Y.)  597;  Moulton  v.  Hub-  Wice   v.   Commercial   F.  Ins.  Co.,  8 

bard,  6  Johns.  (N.  Y.)  332.     Formerly  Daly  (N.  Y.)  70;  Hernandez   v.  Bil- 

they   were  entitled   to  privilege.    See  lotte,  2  N.  Y.  City  Ct.  319;  Grantman 

Bailey's  Case,  Johns.  Cas.  (N.  Y.)  32  ;  v.  Thrall,  31  How.  Pr.  (N.  Y.  Supreme 

Otis   V.    Hall,  3   Johns.  (N.  Y.)  4^0;  Ct.)  464;  Wead  v.  Cantwell,  36  Hun 

Walsh  V.  Sackrider,  7  Johns.  (N.  Y.)  (N.  Y.)  (528. 

537.  But  where,  after  an  action  had  been 

A  Party,  Not  an  Attorney,  Conducting  begun  by  an  infant  in  his  own  name,  a 

a  suit  in  person,  is  not  entitled  to  costs,  guardian   ad  litem   was  appointed  to 

Stewart  v.  New  York  C.  PI.,  10  Wend,  prosecute  the  suit  for  him,  and  the  in- 

(N.  Y.)  597;  People  v,  Steuben  C.  PI.,  fant,  on  attaining  his  majority,  assumed 

12  Wend.  (N.  Y.)  200.  control  of  the  case  and  was  defeated  on 

1.  Carmichael  v.  Pendleton,  Dudley  the  trial,  such  guardian  ad  litem  was 

(Ga.)    173;  Mackey   v,  Blake,  15   Ga.  held  not  liable  for  the  costs.     Spar- 

402;  Robs  v.  Harvey,  32  Ga.  388;  Offi-  mann  v,  Keim,  6  Abb.  N.  Cas.  (N.  Y. 

cers  of  Court  v,  Hines,  33  Ga.  516.  Super.  Ct.)  353. 

In  HUtoiiri. — See  Cator  v.  Collins,  2  8.  Alabama. — Smith    v,  Gaffard,  33 

Mo.  App.  225.  Ala.  168;  Gray  v.  Gray,  15  Ala.  779; 

Hoir  York. — As  to  the  rule  formerly  Hughes  v.  Hughes,  44  Ala.  698. 

prevailing  in  this  state,  see  Wright  v.  Florida. — Sanderson   v,  Sanderson, 

Black,  2  Wend.  (N.  Y.)  258;  Jones  v.  20  Fla.  292. 

Savage,  10  Wend.  (N.  Y.)  621 ;  Boyce  Georgia. — Harper  v.  Whitehead,  33 

V.  Bates,  8  How.  Pr.  (N.  Y.  Supreme  Ga.  138. 

Ct.)  495 ;  Moir  v.  Brown,  9  How.  Pr.  Indiana. — Holmes  v,  Adkins,  2  Ind. 

(N.  Y.  Supreme  Ct.)  270;  Sigourney  398;  Tague  v.  Hay  ward,  25  Ind.  427. 

V.  Waddle,  9  Paige  (N.  Y.)  381 ;  War-  lotva, — Vance  v.  Fall,  48  Iowa  364. 
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contrary  rule  obtaifis.  ^ 

BtlmtaTMBNit  of  Chuurdkui  md  Vixi  Ikiaad. — Where  there  is  a  fund  in 
court,  and  the  suit  has  been  conducted  in  good  faith  for  the  bene> 
fit  of  the  person  not  sui  Juris,  the  court  may  direct  the  costs  to 
be  paid  out  of  such  fund.^ 

h.  Married  Woman. — ^Since,  at  common  law,  the  hMsband  was 
always  joined  with  the  wife  in  suits  against  third  parties,  and  had 
the  management  of  the  cause  (except  in  the  few  instances  where 
she  was  treated  as  saU)j  he  alone  was  liable  for  costs ;  but  where 
the  wife  can  now  sue  or  be  sued  alone,  and  a  binding  judgment 
against  her  property  be  rendered,  costs  may  be  granted  against 
her.     See  article  MARRIED  WOMBN. 

u  Stockholders.  —  As  to  the  liability  of  stockholders  for 
costs  of  corporate  litigation,  see  article  Stock  and  Stock- 
holders. 

y.  Ej^ecutors  and  Administrators. — As  to  costs  in  suits  or 
actions  where  ej^ecutors  or  administrators  are  parties,  see  article 

Executors  and  Administrators. 

k.  Trustees  and  Receivers. — As  to  the  liability  of  trustees 
and  receivers  for  costs,  see  articles  Trusts  and  Trustees  ; 
Receivers. 

/.  Garnishee. — ^As  to  costs  in  garnishment  cases,  see  article 
Garnishment. 

«?.  Estate  or  Fut^D--{i)  In  General. — Wherever  a  fund  has 
been  created  or  brought  into  court  by  the  efforts  of  one,  he  will 
be  allowed  his  costs  therefrom  ;'  and  all  costs  incurred  properly 

NehraskA,  —  Kletel    v,   Bullock,  8  ».  Waring  v.  Crane,  2  Paige  (N.  Y.) 

Net".  336.  79;    Voorhees  v.  YoVi^^va,xx&,  3fS  N-  J. 

Michigan,— CjW^n^n  v.  CapfieW,  Eq.  456;  Fyatt  v.  Pyatt,  44  N.J.  £q. 

8^  Mich.  IS?;  Benedict  v.  Beurmana,  4911;  McElheany'a  Appeak  46  ra.  St. 

9A  Micb.  Sssjp.  547 ;  Rsimsajr  v.  Joyce,  McMult  Eqh  (S. 

M^w   Xonh.—'VizXiitr  of  Ry<ier,   n  Car.)  236,  37    Am.  Dec.  55a;  Mojier 

Paige  (N.  Y.)  185.  v.  FleU:her,  56  Mich,  509^ 

Tennessee, — Slepbenson  v.  Stephen-  But  where   the  action    was  without 

son,  3  Hajtw.  (Tenn.)  123.  prtubab^  cause^or  ivpt  (or  the  iiMaut's 

7V«ajt. — JohnaoB  v.  Tajlor,  43  Te«.  benefit,  coats  will  not  be  pai^  froin  the 

121;  Stewart  on  Huaband  and  Wi£»,  ^^  fund.    Mowatt  v.  Cavow,  7  Paige  (N. 

437-4^3-  Y.)  328,  32  Am.  Pec.  641 :    pearce  v. 

In  MrUi  QiaMlUw,  next  frieoda  who  Pearce,  9  Ves.  547;  Whitaker  v,  Mav- 

ofiictoualj    and    umiecessarilj    cause  lar,  \  Cox's  Cas.  2SI5. 

thfemselvea  to  be  appointed  to  coaduci  Both  PavtilH  in  Fault. — T^e  expenses 

ai>  actiot^,  are  cbavgeable  with  ccNBta»  of  litigation  between  a  guarcUai^  and 

but  the  fact  of  bad  faith  or  mianuuiage-  ward,  as  to   the  guardiar^'a  accout^to, 

nfient  muat  he  expreasly  found.    Smith  shouVA  be  borne  eqvaUjf  when  both  par- 

V.  Smitht  loS  N.  Car.  365.  ties  are  in  fault.    Kingsburv  v*  Powers, 

The  Bnveaty  of  a  9ext  friend  cannot  be  131  lU.  182. 

charged    with    coats    summarily    and  3.    Batten   v,    Dartmouth    Harbour 

without  process.     Hackney  v.  Hack-  Com'rs,  45  Ch.  IMv.  612;  Whitsett  v. 

nay»  8  Uwnph.  (Tenn.)  452.  City  Buiftiug,  etc.,   Assoc.,   3  Tenn. 

1.  Leavitt  v,   Bangor,  41   Me.  458;  Ch.  526^ 

SoiUe  V,  Winslow,  64  Me.  518;  Smith  in  the  case  of  ^kert>.  Bancroft^  ^ 

V.  Pkxy4»  I   pick.  (Mass.)  275;  Cran-  (jla.  672,  it  was  said:  ''The  usual  ru^le  is 

d^l  V,  Slaidi  II  Met.  (Mata.)  28JS,  that  in  a  court  of  law  costs  are  to  b^ 
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and  in  good  faith  by  persons  acting  in  representative  capacities  in 
the  management  of  a  fund  or  estate,  will  either  be  charged  to  the 
fund  in  Uie  first  instance*  or  allowed  the  representative  in  his 
accounts.  Of  this  proposition  illustrations  have  been  given  above, 
and  others  are  appended  in  the  notes.^ 

(2)  Construction  or  Contest  of  Will. — ^As  to  costs  in  actions  and 
proceedings  to  construe  or  to  contest  a  will,  see  articles  Probate  ; 
Wills. 

(3)  Interpleader, — ^As  to  costs  upon  interpleader,  see  article 

Interpleader. 

n.  Interveners. — As  to  costs  upon  intervention,  see  article 
Intervention. 

o.  SUITS  IN  Forma  Pauperis. — As  to  costs  where  suits  are 
brought  in  forma  pauperis^  see  articles  Forma  Pauperis  ;  Secu- 
rity FOR  Costs. 

IT.  Omts  PMmiDMy  oir  AxouirT  n  Ciovnovtssr  or  Sum  Bx- 

C0YSB3U) — 1.  Costs  Bdpettdeiit  on  Amoaat  of  Demand— a.  In  Gen- 
eral.— Where,  under  statutes,  the  recovery  of  costs  is  made  de- 
pendent on  the  amount  of  the  claim  on  which  suit  is  brought,^ 

pftid  bj  the  toeing  party,  and  not  out  384 ;  Fidelity  Ins.,  etc.,  Co.'s  Appeal, 

of  the  estate  or  fiind  in  controversy."  99  Pa.  8t.  443 ;  NefT  v.  Neff,  3  W.  L. 

CouiaOl  VMa.^The  compensation  of  Gas.  (Ohio)  231. 

complainant's    solicitort,    whose    bill  Ouatdiaa  ad  LlteBl.***<70tt  f^.  CooIl,  7 

brings  a  fund  into  the  custody  of  the  Pafge  (N.  Y.)  521. 

court,  and  by  whose  profiwsional  labors  De  Lnaafeieo  PTDoaadlaga. — Bulows  v, 

all  the  general  creditors  will  be  bene-  O'Neal,  4  Desaus.  (S.  Car.)  394;  Barbo 

flted,  may  be  paid  out  of  the  fund,  v.  Rider,  67  Wis.  596. 

Pechheimer  v,  Baum,  43  Fed.  Rep.  719.  A  party  who  institutes  proceedings 

Counsel  fees  will  not  be  allowed  out  to  have  the  guardianship  of  an  insane 

of  a  fund  where  the  action  of  counsel  person  set  aside,  and  fails,  is  liable  for 

did  not  contribute  to  it  or  to  its  due  the  costs,  and  6uch  costs  will  not  be 

and  proper  administration  for  a  com-  charged  upon  the  estate  of  the  insane 

mon  benefit.    Rohrer  v.  Otterback,  22  person.    Cochran  v,  Amsden,  104  Ind. 

Wash.  L.  Rep.  54.  289. 

In  Somih  Carolina^  where  a  fund  be-  Asslgnae  la  laiolTener.  —  Gott  t^. 
longing  to  many,  and  recovered  in  Hoschna,  <7  Mich.  413;  Booth  v.  Con- 
equity  by  the  services  of  counsel  em-  necticut  Mut.  L.  Ins.  Co.,  43  Mich. 
ployed  by  one  of  them,  was  charged  399;  Hynes  v.  Campbell,  60  Hun  (N. 
with  the  fee  of   such  counsel,  it  was  Y.)  391". 

said  to  be  on  the  principle  of  fepre-  In  a  suit  against  an  assignee  in  in- 

sentation  or  agency,  not  merely  because  solvency,  in  which  the  plaintiff  fails  to 

a  voluntary  tieneiicial  iervice  to  all  had  recover,  the  assignee  is  not  properly 

been  rendered.    This  alone  would  not  chargeable  with  costs  to  be  paid  out  of 

justify  the  charge.    Hand  v.  Savannah,  the  trust  fund.    GriflSth  v.  Winborne, 

etc.,  K.  Co.  216.  Car.  162.  105  N.  Car.  403. 

maiUB9tt0A.~It  will   not  be  pre-  t.  See  article  Amount  im  Comtro- 

sumed  that  costs  have  been  improperly  vkrby,  vol.  i,  p.  702. 

imposed  upon  an  estate  when  the  record  Taylor  v,  Blount,  7  Blackf.  (Ind.)  38; 

does  not  throw  any  light  upon  the  mat-  Hutchens  v.  Smith,  6  Blackf.  (Ind.)  122; 

ter.    Bcardsley  v.  Hill,  61  111.  354.  RIdlon  v,  Emery,  6  Me.  261 ;  Brewer 

1.  Spencer  v.  Strait,  40  Hun  (N.  Y.)  v,  Curtis,  12  Me.  $1 ;  Crim  v.  Cronk- 

463.  bite,  15  How.  Pr.  (N.  Y.)  250;  Hood 

"     r.  Pr. 


r.^Keelertr.  Keeler,  18  N. }.  less  1;.  Brundage,  8  How.  Pr.  (N.  Y. 
£q.  267;  Baxter  n.  Baxter,  43  N.  }.  Eq.  Supreme  Ct.)  263  {  Janney  v.  Funston, 
%m\  Gtddis*8   Appeal,  9  WAtts-  (Pa.)    i  Phila.  (Pa.)  373. 
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care  must  be  taken  to  bring  the  action  in  the  court  having  juris- 
diction, or  costs  will  not  be  allowed  to  the  plaintiff,  and  he  may 
sometimes  be  held  liable  for  them.  But  where  suit  is  instituted 
in  the  proper  court,  costs  are  allowed  upon  recovery  of  judgment.* 
d.  Payments  Not  Part  of  Claim. — In  reckoning  the  amount 
of  the  plaintiff's  demand,  with  a  view  of  allowing  costs  when  it 
exceeds  a  certain  amount,  payments  made  by  the  defendant  must 
be  excluded.* 

In     Washinfftony    where    a    suit    is  exceeding    $aoo,    was    held   properly 

brought    in   the   District    Court    that  taxed  where  such  a  greater  sum  was 

might    have  been    brought    before    a  demanded  in  the  declaration,  and  the 

justice  o\  the  peace,  costs  are  not  re-  right  to  recover  it  all  depended  upon 

coverable  in  the  event  of  a  judgment  whether  or  not  the  plea  of  the  statute 

for  less  than  $ioo;  the  test  of  jurisdic-  of  limitations  would  be  set  up  as  to  a 

tion  is  not  the  amount  recovered,  but  portion  thereof.     Wells  v.  Cooper,  57 

that  claimed.    Bagley  v.  Carpenter,  2  Conn.  52. 

Wash.   Ter.   19,  overruling-  Ebey    v.  Wben  Costa  Independent  of  Amount 

Engle,  I  Wash.  Ter.  72.  Recovered. — In  Minnesota^  an  action  for 

Party  Estopped,  after  BemoTal  at  bis  assault  and  battery,  in  which  damages 
Suggestion. — If  a  defendant,  sued  before  are  claimed  for  an  amount  exceeding 
a  justice,  obtains  on  motion  a  dismissal  the  jurisdiction  of  a  justice,  was  held 
of  the  action,  upon  the  ground  of  lack  not  within  the  provision  of  Gen.  Stat, 
of  jurisdiction  bj  reason  of  the  accounts  1866,  c.  67,  §  21,  as  amended  by  Laws 
involved  exceeding  $400,  he  is  by  this  1868,  c.  89,  that  in  actions  for  the  re- 
action estopped  from  subsequently  al-  covery  of  money  only,  of  which  a  jus- 
leging  in  another  action,  upon  the  same  tice  of  the  peace  has  jurisdiction,  the 
cause,  that  the  justice  had  jurisdiction,  plaintiff,  if  he  recovers  no  more  than 
Giackin  v.  Zeller,  52  Barb.  (N.  Y.)  147;  $50,  shall  recover  no  disbursements, 
Bailey  v.  Stone,  41  How.  Pr.  (N.  Y.  and  if  he  recovers  less  than  that  sum. 
Supreme  Ct.)  346.  See  Strong  v.  Gran-  shall  pay  defendant's  costs  and  dis- 
nis,  26  Barb.  (N.  Y.)  125.  bursements.    Greenman  v.  Smith,  ao 

Penalty  for  Want  of  AffldaTit.— The  Minn.  ^18. 

Court  of  Common  Pleas,  in  Pennsyl-  Ad  Damnnni  Doubled,  vhere  within 

vania^  has  jurisdiction  of  all  actions  of  Justice's  Jurisdiction.  —  In  Michigan^ 

trespass  q.  c.f.  where  the  damages  are  where  the  ad  damnum  in  the  declara- 

laid  above  $100,  and  no  penalty  of  non-  tion  to  an  action   of  tort  brings  the 

collecting  costs  is  imposed  for  want  of  case  within  the  jurisdiction  of  a  justice, 

an  affidavit  that  the  claim  is  over  |ioo.  plaintiff  has  a  right  to  have  the  amount 

Moyer  v.  lUig,  52  Pa.  St.  444.  doubled  under  the  statute,  the  added 

1.  French  v.  Keator,  51  Wis.  290.  amount  being  in  the  nature  of  a  pen- 
Where  action  was  brought  in  the  Cir-  alty,  and  it  may  be  added  to  the  actual 
cuit  Court  for  a  balance  of  less  than  damages  in  the  same  manner  as  costs. 
$500  alleged  to  be  due  from  defendants,  Rosevelt  v,  Hanold  (Mich.  1887),  8 
the  latter  denied  generally,  and  alleged  West  Rep.  789. 

full  payment  The  pleadings  and  re-  8.  Mills  v.  New  York  C.  P.  10  Wend, 
port  of  the  referee  for  trial  showed  (N.  Y.)  557,  note;  Matteson  v.  Bloom- 
that  plaintiff's  total  account  exceeded  field,  10  Wend.  (N.  Y.)  556;  Lamoure 
I700.  The  court  held  that  as  the  an-  i^.  Caryl,  4  Den.  (N.  Y.)37o;  Legg  r. 
swer  put  the  whole  account  in  issue,  a  Stillman,  2  Cow.  (N.  Y.)  418;  and  in 
justice  would  not  have  had  jurisdiction,  Russell  v.  Bardes  (Supreme  Ct.),  14  N. 
and  plaintiff  recovered  full  coats,  al-  Y.  Supp.  473,  it  was  held  that  inanac- 
though  at  the  trial  defendants  admitted  tion  to  recover  for  work  done  under  an 
more  than  half  the  account.  agreement  that  it  was  to  be  applied   in 

BiTect  of  Plea  of  Limitations  as  to  Part,  payment  of  an  existing  liquidated  in- 

— An  indemnity  fee  of  25  cents  and  lo  debtedness,  and  also  of  any  further  ad- 

cents    clerk's   fees,  which,  under  the  vances    where,    after     deducting    the 

Connecticut  laws,   are  allowed   to  be  amount  of  the  liquidated  demand,  the 

taxed  in  actions  not  within  a  justice's  balance  of  the  contested  items  did  not 

jurisdiction  by  reason  of  the  demand  exceed    $400,    the    plaintiff    was    not 
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S.  Cofts  Dependent  on  Amount  of  Keeovery — a.  In  General — (i) 
Statute  Governs. — Under  the  statutes  regulating  the  practice  in 
the  various  states,  the  plaintiff  is  not  entitled  to  a  judgment  for 
costs  unless  he  recovers  an  amount  sufficient,  according  to  the 
terms  of  the  statute,  to  carry  costs.* 

The  amount  required  to  be  recovered  to  give  costs  differs 
according  to  the  particular  statutory  provisions  of  each  state.^ 

entitled  to  costs  of  course,  under  New  ering  no  more  than  he  could  have  ob- 

Tork  Code   Civ.  Pro.,  (^  2863,  3238,  tained  without  suit  is  not   entitled  to 

giving  costs  of  course  in  a  matter  of  costs.      Harland    v,    Eastland,    Hard, 

account  exceeding  $400.  (Ky.)  599. 

1.  New  York  L.  Ins.  Co.  t;.  Waldron,  Amount  ''Established  at  the  Trial" 

9  Daly  (N.  Y.)  472 ;  Curlee  v.  Bond,  i  does  not  include  a  claim  proved  prima 

Brev.  (S.  Car.)  297,   which  held  that  facie^  but  defeated   by  counter  proof, 

the  plaintifif  was  not  entitled  unless  the  as  by  proof  of  payment.    Spring  Val- 

verdict  was  for  a  sufficient  sum,  even  ley  Shot,  etc.,  Co.  v.  Jackson,  2  Sandf. 

though  the  jury  expressly  found  for  (N.  Y.)  622. 

the  plaintiff,  wiUi  costs.  Bom    Recovered    does   Not    Include 

In  Vermont^  in  an  action  on  a  book  Ckmnter-Clalm. — In  Westacott  v.  Bevan 

account,  the  County  Court  may  deny  (189T),  i  Q^B.  774,  it  was  held  that  a 

full  costs  to  the  plaintiff  if  he  tails  to  claim  and  counter-claim  must  be  treated 

establish  his  whole  claim.     Watts  v.  as  one  action,  for  the  purpose  of  deter- 

Kavanagh,  35  Vt.  34.  mining  the  solicitor's  right  to  a  charg- 

Comtroy    Kand    v.  Wiley,  70  Iowa  ing  order  for  his  costs;  and  the  sum  re- 

iio.      In    Kentucky^    a    plaintiff  can  covered  is  the  balance  after  deducting 

demand   full  costs,  however  small  his  a  counterclaim.     See  also  Spring  Val- 

recovery,  in  a  successful  suit  on  a  con-  ley  Shot,  etc.,  Co.  v.  Jackson,  2  Sandf. 

tract,     brandies  v,  Stewart,  i    Mete.  (N.  Y.)  622. 

(Ky.)  397.     Also  in  Maine^  under  the  t.   California, — Himes    v.  Johnson, 

Mill  Act,  whatever  be  the  damages  re-  61  Cal.  259;  Esmond  v.  Chew,  17  Cal. 

covered.     Burrill  v,  Martin,  12  Me.  345.  336. 

So  in  a  suit  by  the  receiver  of  a  mu-  Indiana. — Clark  v,  Wildridge,  5  Ind. 
tual  fiT^  insurance  company  organized  176;  Nelson  v,  Robertson,  7  Ind.  531 ; 
under  Michigan  Act  82  of  1873  ^  ^^'  Ward  v.  Hershberger,  38  Ind.  76;  Rob- 
cover  an  assessment.     Bacon  V.  Clyne,  erts  v.  Nodwift,  8  Ind.  339;  Bates  v, 
70  Mich.  183 ;  Wardle  v.  Townsend,  75  Kuhn,  12  Ind.  355 ;  Nelson  v.  State,  2 
Mich.  385.    And  in   Tennessee  it  has  Ind.  249;  Wathen  v.  Fare,  17  Ind.  320; 
been  held  that  where  there  is  nothing  Martin  v.  Custer,  18  Ind.  99;  Edmonds 
admitted  to  be  due,  and  the  whole  de-  v,  Paskins,  8  Blackf.  (Ind.)  196;  Colum- 
mand  is  contested   on   the  ground  of  bus,  etc.,  R.  Co.  v,  Watson,  26  Ind.  50; 
fraud,  or  failure  of    consideration,  or  Mills    v.   Rosenbaum,   103    Ind.    152 ; 
upon  any  ground,  and  the  claim  is  only  Bernr  v.  Merom,  120  Ind.  161 ;  Moore 
reduced  in  amount,  the  plaintiff  is  the  v.  Newland,  90  Ind.  409 ;  Hedrick  v. 
successful    party    under    the    Act    of  Kramer,  i  Wils.  (Ind.)  112;  Sinclair  7*. 
1794,  Code  3197,  and  is  entitled  to  full  Roush,     14    Ind.    450;     Willman    v, 
costs.    Gist  7'.  Webb,  i  Coldw.  (Tenn.)  Clouser,  16  Ind.  318. 
518.    The  court  will  go  no  further  than  Kentucky, — Huling  v.   Rife,  3  J.  J, 
it  did  in  Allison  v.  Thompson,  2  Swan  Marsh.  (Ky.) 587;  Carrington t>. Combs, 
(Tenn.)  202,  and  Boothe  v.  Cowan,  5  3  J.  J.   Marsh.  (Ky.)  308;  Brown  v. 
Sneed  (Tenn.)  354.  Pollard,  6  J.  J.  Marsh.  (Ky.)  1 16;  Wells 

Amonnt  Baeovwed   mnst  bo   Ascor-  v.  Com.,  8  B.  Mon.  (Ky.)  459. 

talnod  before  final  judgment  as  to  costs  Maine, — Gilman  v.  Portland,  51  Me. 

can  regularly  be  ^ven.      So  decided  457. 

where  on  a  trial  without  jury  the  court  Massachusetts,  —  Joannes  v.  Pang- 
found  that  the  plaintiff  to  a  suit  on  a  born,  6  Allen  (Mass.)  243;  O'Connor 
note  had  received  damages,  but  failed  v,  Wyeth,  14  Allen  (Mass.)  159;  Hill- 
to  mention  an  amount.  Hemingway  v.  man  v.  Whitney,  2  Allen  (Mass.)  268; 
Peter,  25  Mich.  202.  Fisk  7;.  Gray,  100  Mass.  191 ;  Holmes 

ipvtl  IFaaaooaMr7.--A  plaintiff  recov  v.  Leland,  i  Gray  (Mass.)  625. 
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(2)  Interest  and   Costs  Not  Considered* — In  detennining  the 

hiithigaH.  —  Strong    v.    Dartfels,  3  Ct.),4  N.  Y.  Supp.  t6t  £  Naumftm  v. 

Mich.  4&;  Ittkster  t*.  Calmer,  16  Mich.  Brauh  (Citj  Ct»),  14  N.  Y.  Supp.  139; 

464;  Ladd  V.  Duncani  a^  Mieh.  365;  Lauf^hran  9»  Oner,  15  How.  Pf.  (N. 

Kead  t;.  Horner,  90  Mich.  153;  Stortz  r.  Y.  Super  Ct.)  181  {  Worden  v.  Brown, 

Ingham  County,  38  Mich.  243;    Dike-  14  Mow.  Pr.  (N.  Y.  Supreme  Ct.)  327; 

man  tt.  Harrison,  38  Mich.  617;  Gurney  Ryan  v.  Dbylc,  40  Hbw.  Pr.  (N.  Y. 

V.  St.  Clair,  II  Mich.  aoa.  Sut^reme  Ct.)  ^x%\  Beeker  v,  Plttt,  7 

Missouri. — Stewart  v,  Lee,  31  Mo.  Johns.  (N.  Y.)   ^55;  Bailey's  Case,  i 

$13 ;  Skinner  v«  Lee*  21  Mo.  517.  JOhna.  Caa.  (N.  Y.)  33 ;  Clapp  v»  Rey- 

N&Uf  //am^skir9.^**Kumn!ej  V*  Ella-  nolds,  2  Johtis.  Caa.  (N.  Y.)  409;  Mc- 

worth,  4  N.  Hi  235;  Steveni  v,  Giiaon,  Gregor  v.  LoVeiand,  i  Cai«  <N.  Y.)66; 

9  N.  H.  106.  Alcott  V.  Phelps,  t  Cow.  (N.  Y.)  170; 

i^ew   ^tfrj^>'^^StiUe  %^.  Jenkins.  15  PeOple  v^  Chapman,  t  Cow.  (N.  Y.; 

N.  ].  L.  303 ;  Hughes  t*.  Hughes*  3  N.  3I4;  People  v,  Hallett,  4  Cow.  (N.  Y.) 

J.  L.  164;  Presbyt^Un  Church  v.  An-  68;  Casts  of    Costa,  17  Johns.  (N.  Y.) 

drusS)  81  N.J.  L.  335.  109;    Hulin  v*  Rockwell,  9  Cow.  (N. 

A^ew  r'tfr*.— Peet  i>,  Warth,  i  BosW.  Y.)  65a;  Burt  t».  Crosby,  9  Wend.  (N. 

(N.   Y.)   653;    Crane   v.   Holcotnb,  3  Y.)   460;    New  York   State   Bank   v. 

Hilt.  (N,  Y.)  969;  Trust  v.  Pirason,  i  Wood,  10  Wend.  (N.  Y.)636;  Pearson 

Hilt.  (N.  Y.)  39a,  3  Abb.  Pr.  (N.  Y.)  v.  Cole,  23  Wend.  (N.  Y.)  65a;  Sea- 

84 ;  Hoodless  r.  Brundage,  6  How.  Pr.  man  v.  Bailey^  2  Cat.  (N.  Y.)  314;  Ltati- 

(N.  Y.  Supreme  Ct.)  263;  Laughran  mer  t».  Barton,  i  Wend.  (N.  Y.)  278; 

V.  Orser,  15  How.  Pr.  (N.  Y.  Super.  Mumford  v.  Withey,  i  Wend.  (N.  Y.) 

Ct.)  281 ;  Worden  v.  Brown,  14  How.  279;  Scott  v.  Elmendot-f,  12  Johnsi  (N. 

Pr.  (N.  Y.  Supreme  Ct.)  327;  Landi-  Y.)  315. 

berger  v.  Magnetic  Tel»  Co.,  8  Abb.  OA/d.-^Lawson  v.  Perry,  Wright 
Pr.  (N.  Y»  Supreme  Ct.)  35;  Van  (Ohio)  343;  Brunaugh  t.  Worley,  6 
Home  V.  Petrie,  Col.  &  C.Cas.  (N.  Ohio  St.  597;  Linduif  t;.  Stoubenville 
Y.)  390;  Seaman  v.  Bailey,  Col.  &  C.  Plank-road  Co.,  14  Ohio  St.  336. 
Cas.  (N.  Y.)  391 ;  Spe&ce  v.  White,  i  Oregvn. — Mason  t>.  Riher,  iS  Oregon 
Johns.  Caa.  (N.  Y.)  102;  Portdr  t^.  153;  Roberts  f.  Car  land » x  Oregon  332; 
Lane,  8  Johns.  (N.  Y.)  357;  Wood  v,  Purvis  v.  Kroner,  18  Oregon  414;  Ray- 
Gibson,  I  Cow.  (N.  Y.)  597;  Rote  V,  burn  v.  Hurd,  19  Oregon  ^9;  Hayden 
Dole,  t3  Johns.  (N.  Y.j  3O6;  Aber-  f.  Waymire,  10  Oregon  367. 
iiathy  V.  Abernathy^  2  Cow.  (N.  Y.)  Penney tvania.*^^teS.eti  v.  Hartaeli, 
413;  Hasbrouck  v.  Schoonmaker,  9  5  Whart.  (Pa.)  448;  McCafferty  v. 
Cow.  (N.  Y.)  692;  Waterman  v.  Van  Crew,  26  W.  N.  C.  (Pa.)  352;  Grabau 
Benschotten,  13  Johns.  (N.  Y.)  425 ;  v.  Hirshiield,  9  Pa.  Coi  (5t.  Rep.  1^9; 
Bigelow  v»  Stearns,  19  Johns.  (N.  Y.)  Minnich  f.  LaWall^  i  Pa.  DIbL  Rep.  763, 
168;  Haflf  V,  Hutchinson,  i  Cow.  (N.  6  Kulp  (Pa»)  487;  Deffenback  9.  Carr, 
Y.)  415;  Goodrich  V.  Stewart,  3  Wend,  i  Pa.  Dist.  Rep.  139;  M'Kisson  v. 
(N.  Y.)  430;  Van  Home  f.  Petri e»  2  Steel,  i  Yeates  (Pa.)  i;  Cornogg 
Cai.  (N»  Y.)  2x3;  Steele  v.  Western  v.  Abraham,  t  Yeates  (Pa»)  252; 
Inland  Lock  Nav.  Co.,  2  Johns.  (N.  Y.)  M'Laughlln  v,  Scott,  1  Binn*  (Pa.)  6t; 
283;  Ross  V,  Dole,  13  Johns.  (N.  Y.)  Simonds  v.  Barton,  76  Pa.  St.  434. 
306;  Youngs  v^  Van  Schaick,  5  Cow.  iS<»«rM  Caro/Zira.— -Douglas  r.Nother- 
(N.  Y.)  28i;Matteson  t^.  Bloomneld,  to  shead,  i  Brev.  (S.  Car.)  42;  Cloud  v. 
Wend.  (N.  Y.)  555;  Mills  v.  New  Sledge,  Harp.  (S.  Car.)  367. 
York  C. P.,  10  Wend.  (N.Y.)  557, note;  Wigconsin* — Dunning  i\  Faulkner, 
Parker  v.  Raddiflf,  14  Wend.  (N.  Y.)  10  Wis.  394;  Corcoran  v.  Webster,  50 
68;  Hamlin  v.  Hart,  4  Cow.  (N.  Y.)  Wis.  125;  White  v.  Hale,  47  Wis.  424; 
396;  Chandler  v,  Duane,  10  Wend.  (N.  Millett  v,  Hayford,  i  Wis.  401. 
Y.)  563;  Howe  V.  Goodrich,  18  Wend.  United  .S/a/cfi.-^ Hamilton  V,  Bald- 
(N.  Y.)  560;  Shorke  v.  Charles,  18  win,  41  Fed.  Rep.  429;  Gibson  v.  M em- 
Wend.  (N.YO  6x6;  Wickhamt/.Seely,  phis,  etc.,  R.  Co.,  31  Fed.  Rep.  553; 
18  Wend.  (N.  V.)  649;  Rich  v,  Hus-  Leeds  f.  Cameron,  3  Sumn.  (U.  S.) 
son,  I  Duer  (N.  Y.)  6x7;  Brady  v,  488;  Kneass  v.  Schu)'lkill  Btink,  4 
Durbrow,  2  E.  D.  Smith  (N.  Y.)  78;  Wash.  (U.  S.)  106;  Green  v.  Liter,  8 
Lultgor  V.  Walters,  64  Barb.  (N.  Y.)  Cranch  (U.S.)  229;  Orefthe  z/.  Bate- 
417;  Ract  t^.  PuWard-Dime  (Supreme  man,  a   Woodb.  dc  M.  (U.  S.)   159; 
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amount  of  the  plaintiff's  recovery  for  the  purpose  of  awarding 
costs,  the  weight  of  authority  holds  that  neither  interest  accruing 
nor  any  costs  of  the  action  should  be  included  as  part  of  the 
plaintiff's  recovery.^ 

(3)  Recovery  of  Nominal  Damages, — Where  nominal  damages 
only  are  recovered,  the  awarding  of  costs  depends,  generally,  upon 
local  statutory  provisions.* 

(4)  Reasonable  Expectation  of  Greater  Recovery.  —  In  some 
states  costs  are  allowed  the  plaintiff  who  recovers  below  the  lim- 
ited amount,  if  he  had  a  reasonable  expectation  of   recovering 

Gibeon  v.  Memphis,  etc.,  R.  Co.,  31  Fed.  above  $250,  it  was  held  that  judgment 

Rep.  553;  Eastman  z\  Sherry,  37  Fed.  should  be  given  for  the  whole  amount, 

Rep.  844;  Johnson  v,  Watkius,  40  Fed.  and  costs  so  taxed.    Minturn  v.  Main, 

Rep.  187.  2  Sandf.  (N.  Y.)  737. 

England, — Millington    v.  Harwood  Case  Delayed  by  Defendant. — Under 

(1892),  2  Q^  B.  166.  Maine  Stat.  1822,  c.  193,  §  4,  on  an  ap- 

1.  Trojr  Citj  Bank  v.  Grant,  i  How.  peal  by  plaintiff  with  the  result  of  a 

Pr.    (N.    Y.)    135,   holding    that    the  ■  verdict  of  less  than  $100,  and  judgment 

amount  of  the  ''recovery/*  as  used  in  thereon   having  been   delayed  by  de- 

the  statute  of   costs,  means  the  dam-  fendant's  motion  fdr  a  new  trial,  until 

ages,  and  interest  cannot  be  included,  at  last  the  interest  increased  the  amount 

Under  a  statute  requiring  a  recovery  for  which  judgment  should  be  given  to 

of  over  $25  to  give  costs,  where  the  jury  over  $100,  the  plaintiff  was  held  entitled 

give  $25  damages  and  six  cents  costs  to  costs  on  the  appeal.      Boothbay  v. 

the  latter  cannot  be  regarded  as  a  part  Wiscasset,  3  Me.  354. 

of  the   recovery   in  order  to  bring  the  2.  In  Dexter  v.  Alfred,  74  Hun  (N. 

amount  above  $25.      But   the  statute  Y.)  259,  the  defendant  was  held  entitled 

operates  on  the  jury  as  well  as  the  to  costs,  where  title  to  real  property 

court,  and  the  plaintiff  is  not  entitled  to  was  not  involved. 

even  the  costs  found  by  the  jury,  but  And  in    Wisconsin   a   judgment  for 

must  pay  them  to  the  defendant.     Hill  nominal  damages  does  not,  under  the 

V.  Sackett,   Liv.  Jud.  Op.  (N.  Y.)  31.  statutes,  entitle  plaintiff  to  costs,  but 

Nor  is  a  recovery  of  $50  damages  and  they   may   be  rendered   against   him. 

six  cents  costs  one  above  $50  within  Laubenheimer  v.  Mann,  19  Wis.  519. 

the  statute.     Van  Home  t;.  Petrie,  Col.  But  see  Eaton  v.  Lyman,  30  Wis.  41, 

&  C.  Cas.   (N.  Y.)  390;   Seaman   v,  where   in  any    action    in    the    Circuit 

Bailey,     Col.    &    C.    Cas.     (N.   Y.)  Court,  a  judgment  for  nominal  dam- 

391.  ages  was  held  to  carry  costs. 

Defeat  of  Statutory  Intent. — Where,  An  Admlnlitrator  who  recovers  but 

by  reason  of  the  accumulation  of  in-  nominal  damages  for  the  death  of  his 

terest  pending  an  appeal,  the  effect  of  intestate  can  recover  full  costs,  under 

a  literal   construction  of   the   statute  iVirR/2l9r>&  Code  Civ.  Pro.,  §  3228,  which 

regulating  costs  would  defeat  and  re-  provides  that  a  plaintiff  is  entitled  to 

verse  the  intention  thereof,  such  a  con-  costs  upon  a  judgment  in  his  favor  in 

stniction  must  not  t>e  given.     Bailey  v,  the  case  specified  in  §  2863,  subd.  3,  of 

James,  64  Tex.  546.  an  action  brought  under  ^  1902,  which 

In  Some  Caaea  Allowed. — In  Douglass  gives  administrators  power  to  recover 

V.  Nichols,  133  Mass.  470,  the  court  for  the  killing  of  their  intestates,  and 

held  that  on  recovery  of  a  verdict  of  he   it   not  deprived  of   such  right  by 

|20  debt  and  |i. 16  interest  the  plaintiff  §  3228,  subd.  4,  providing  that  in   an 

could  recover  costs,  under  a  statute  al-  action   other  than   those  specified    in 

lowing  costs  where  he  **finally  recov-  such  section,  in  which  the  complaint 

ers*'  more  than  $20  '*debt  or  damaees.*'  demands  judgment  for  money  only,  the 

And  where  a  stipulation  provided  for  plaintiff  shall  not  be  entitled  to  costs 

a  recovery  of  $235  and  interest,  in  the  unless    he    recovers  $50.     Silberstein 

event  of  plaintiff's  recovery,  and   the  v,  Wm.  Wicke  Co.,  29  Abb.  N.  Cas. 

case  was  so  long  continued  that  the  in-  (N.  Y.    Super.   Ct.)    293,    22    N.   Y. 

terest  carried  the  sum  to  be  recovered  Supp.  171. 
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Ooftf  M  Itopexid«iit  npon  Amount      COSTS,     is  CootroTony  or  taa  XoooTorod, 

more  than  such  sum.^ 

(5)  Miscellaneous. — Other  and  unclassifiable  points  bearing  on 
thU  subject  appear  in  the  notes,^ 

1.  Herrick  v.  Fuller,  5  N.  H.  347;  enter  on  the  record,  that  the  plaintiff 

Gale  V.  Emery,  16  N.  H.  83;  Ames  v.  had  reasonable  ground  to  recover  more 

Cady,  6  N.  Hi  59;  Gibson  v.  Memphis,  than  (150,  such  entry  must  be  made  at 

etc.,  R.  Co.,  31  Fed.  Rep.  553,  holding  the  term   at  which   the  judgment    is 

also  that  where  a  discretion  in  the  mat-  rendered.     Shackelford    v.   Levy,    63 

ter  is  given  the  court,  costs  should  not  Miss.  125,    But  the  provision  has  only 

be   allowed    plaintiff  where   no    such  reference    to     actions    ex  .  contractu; 

reasonable  expectation  could  exist.   In  and  such  certificate  is  not  required  in 

Connecticut^  on  recovery  of  less  than  an  action  against  a  railroad  company 

(500,  it  was  held  that  the  court  would  for  damages  to  land  bv  an  improper 

not  tax  costs  against  plaintiff  where  construction  of  its  railroad.    Kansas 

there  was  good  reason  for  supposing  City,  etc.,  R.  Co.  v,  Mabry,  67   Miss, 

he  was  entitled  to  recover  more  than  131. 

$500.    Cottle  V.  Payne,  3  Day  (Conn.)  3.  Ameudment — ^New  Qroiinda  of  Be- 

289.  oovery. — A  plaintiff,  on  setting  up  by 

UnlAWftil    Expulsion    traim    Cars. —  amendment  new  grounds  of  recovery 

Where  the  action  in  the  U.  S.  Circuit  which  have    accrued    since    suit  was 

Court  was  for  the  unlawful  expulsion  brought,   and  failing   in    his  original 

from   the  defendant's  railroad  cars  of  action,  should   be  ordered  to  pay  all 

the  plaintiff  and  her  two  children  as  costs  up  to  the  filing  of  the  amend- 

passengers,  the  court  held  the  nature  ment.    Ballard  v.  Carmichael,  83  Tex. 

of  the  case  quite    conclusive  of  the  355. 

plaintifTs  fair  and  reasonable  expecta-  Jnry  must  Assess  Sum  (;iertalB    for 

tion  of  recovering  more  than  the  limit  Costs.— Judgment  will  not  be  entered 

fixed  in  U.  S.  Rev.  Stat.,  ^  968,  to  en-  for  the  costs  as  damages,  if  the  jury 

title  her  to  recover  costs.     However,  have  not  assessed   a  sum  certain  for 

under  the  statute,  her  motion  to  be  al-  costs.     Curlee  v.  Bond,   x    Brev.   (S. 

lowed  costs  must  be  overruled,  but  the  Car.)  297. 

motion  urged  by  the  defendant  to  com-  Action  upon  Ck>ntract. — A  suit  to  re* 

pel  her  to  pay  costs  will  also  be  over-  cover  moneys  had  and  received  for  the 

ruled.    Gibson   t'.  Memphis,  etc.,  R.  use  and  benefit  of  the  plaintiff,  where 

Co.,  31  Fed.  Rep.  553.  the  liability  is  created  by  statute,  was 

Expectation  Founded  on  Mlsapprelien-  held  to  be  an  action  upon  contract 
Blon  of  tbe  Law. — Under  Massachusetts  within  §  2921,  Wisconsin  Rev.  Stat, 
Stat.  1783,  c.  52,  §  3,  which  allowed  but  limiting  the  amount  of  costs  recover- 
half  as  much  costs  as  damages,  in  cer-  able  in  such  actions.  Oak  Grove  v, 
tain  cases,  unless  in  the  opinion  of  the  Juneau,  66  Wis.  534. 
court  *'  the  plaintiff  had  a  reasonable  "  Finally  Recovert,"  as  used  in  a  stat- 
expectation  of  larger  damages,*'  the  ute  designating  the  amount  of  judg- 
court  held  that  such  an  expectation  ment  requisite  to  entitle  the  plaintiff  to 
founded  on  a  misapprehension  of  the  costs,  refers  only  to  the  ultimate  judg- 
law  would  not  suffice.  Toppan  v.  ment  of  the  court.  Fisk  v.  Gray,  100 
Atkinson,  2  Mass.  365.  See  Bickford  Mass.  191. 
V.  Page,  2  Mass.  455, 462,  note.  Costs  of  QuMliing  Execution. — Where 

No  Expectation  Possible. — A  plaintiff  a  party  essays  to  collect  the  whole 
on  removal  to  the  Circuit  Court  recov-  amount  of  a  judgment,  and  the  execu- 
ered  less  than  $100,  and  offered  no  evi-  tion  is  quashed  except  for  a  part,  the 
dence  of  a  demand  over  $500,  and  from  defendant  in  the  execution  can  recover 
the  circumstances  of  the  case  it  was  the  costs  of  the  proceeding  for  quash- 
clear  none  could  be  offered.  The  court  ing.  Barnes  v.  Robinson,  4  Yerg. 
required  him  to  pay  costs.  Roop  t;.  (Tenn.)  186. 
Brubacker,  x  Rawfe  (Pa.)  304.  Plea  of  LUnltattons, — On  a  suit  on 

Entry  on  the  Record. — Under  Missis-  two  notes,  on  one  of  which  the  plaintiff 

sippi  Code  1880,  ^  1497,  providing  that  was  successful,  but  on  the  other  he  lost 

if  plaintiff  shall  recover  no  more  than  through  a  plea  of  the  statute  of  limita- 

$150  be  shall  recover  anj'  costs,  unless  tions   by  the  defendant,   it  was   held 

the  jud^e  be  of  the  opinion,  and  so  under  f  3234  of  the  New  Tork  CodCi 
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i.  In  Cases  of  Appeal— (i)  Plaintiff  Recovering  Less.— 
Where  on  appeal  the  plaintiff's  recovery  is  less  than  that  awarded 

him  in  the  inferior  court,  he  is  generally  adjudged  to  pay  the 
costs,^ 

(2)  Reversal  for  Plaintiff,---Ai  the  plaintiff  appeals,  and  succeeds 

in  having  an  adverse  judgment  reversed,  the  awarding  of  costs 
depends  on  the  laws  of  the  different  states,  and  the  amount  of 
recovery  by  plaintiff,* 

that  each  party  could  recover  costs,  son,   x   Tex.   App.  Civ.  CaS't  h  355 1 

Blashileld  v.  Blashfield,  41  Hun  (N.  Phillips  v,  Adkins,  i  Tex.  App.  Civ. 

Y.)  349.  Cas.,  \  295. 

KemoYal  from  State  to  Federal  Gonrt.        Svom  Statements  of  Ji^ron. — Nor  do 

— On  removal  of  a  cgu^e  from  a  state  sworn  statements  of  jurors  that  they 

to  a  U.  S.  Circuit  Court,  under  the  Act  intended  to  give  plaintiff  a  larger  ver- 

of  Congress,  the  plaintifi*  is  entitled  to  diet,  justify*    the  court   in   adjudging 

coeta  though  he  recover  less  than  I500.  the  costs  otherwise  than  in  favor  ofthe 

Ellis  V.  Jarvis,  3  Mason  (U.  S.)  457;  defendant,  under  a  statute  giving  him 

Field  V,  Schell,  4  Blatchf.  (U.  6.)  435.  costs  upon  a  new  trial  in  the  County 

But  where,  on  the  removal  from  a  Court,    where     judgment     recovered 

New    York    state  court  to  a  federal  against  him  is  less  than  that  In  the  jus* 

court,  of  an  action  to  recover  $300  al-  tice's  court.    Rogers  v.  Fox  (Tex.  App. 

leged  excessive  duties  paid,  the  recovery  1890),  16  S.  W.  Rep.  781. 
it  but  twenty -two  cents,  neither  party       Uilarest  and  Attorney'!  Foes  Part  of 

can  recover  costs.    Richter  v.  Magone,  AppMl  Judgment. — For  the  purpose  of 

47  Fed-  Rep.  19a.  deciding  as  to  costs,  under  a  statute 

Sottloment  out  c^  Oourt.-^Where  a  providing  that  on  appeal  from  a  jus- 
suit  regarding  a  note  is  settled  out  of  tice's  court  costs  shall  follow  the  judg- 
court,  with  no  agreement  as  to  who  ment  in  the  Circuit  Court,  except  when 
shall  pay  the  coats  of  the  action,  the  appellant  reduces  the  judgment  against 
plaintiff  can  recover  the  costs  up  to  the  him  (5  or  more,  the  interest  and  attor- 
date  of  settlement.  Catts  v,  Clements,  ney's  ifees  included  in  the  cause  of  ac- 
6  Houst.  (Del.)  348.  tion  and  recovered  in  the  Circuit  Court, 

DodnoUpn  for  Viwry.*— Where,  after  hut  not  accrued  and  recoverable  at  the 

a  deduction  for  usury,  the  plaintiff  re^  time  of  the  rendition  of  judgment  by 

covers  but  a  part  of  his  claim,  he  can-  the  justice,  must  be  considered  a  part 

not,   under   Massachu^etU  Rev.  Stat.,  of  the  Circuit  Court  judgment.    Groves 

recover  costs.    Mansur  v.  Wilkins,  i  t/*  Wiles,  z  Ind.  App.  174. 
Met.  (Mats.)  488.  In  Kasaaohaaetta  it  was  held  that  if 

Under  AAr/if^Rev.  8tat.,c.69,  f  7,  tha  the  plaintiff  in  an  action  which  was 

defendant  ia  not  entitled  to  costs  where  commenced  in  the  police  court  of  Bos- 

the  damages  in  an  action  on  a  note  ton  before  Stat.  1859,  c.  196,  §  25,  went 

alleged  to  be  uaurious  are  reduced  by  into  effect,  has  appealed  from  a  judg- 

the  voluntary  act  of  the  plaintiff  in  ment  rendered  in  his  favor,  and,  after 

indorsing  the  amount  received  as  usu-  the  Gen.  Stat,  went  into  effect,  recov- 

rious  intereat  on  his  note,  and  not  re*  ered  in  the  Superior  Court  less  than  in 

duced  by  the  oath  of  the  defendant,  the  court  below,  the  defendant  is  en- 

However,  by  Act  of  July  22,  1846,  c.  19a,  titled  to  recover  full  costs,  but  not  the 

the  defendant  recovers  costs  upon  re*  plaintiff.     Brigham   v.   Dole,  9   Allen 

ductsonofdamages  by  proving  usurious  (Mass.)  49. 

interest.    Cumminga  v.  Blake,  39  Me.        B.  In  Maine,  in    an    action   in   the 

105.    And  aca  Knight  v,  Frank,  48  Me.  Lewiston  Municipal  Court,  defendant 

330t.  recovered   judgment   upon    a  set-off. 

I.  Jones    V,  Spencer,  36    Ark.   83;  On  recovery  of  less  than  |3o  on  appeal, 

Spence  V.  Owen  County,  117  Ind.  573.  the  plaintiff  was  held  entitled  to  full 

Also  In  Tenas^  in  the  absence  of  good  costs.      Estes   v.   White,   61    Me.  32. 

cause  to  the  contrary.    Phillips  v,  Sass,  But  where,  on  judgment  for  defendant 

I  Tex.  App.  Civ.  Cas.,  ^  346;  Handel  in  the  Common  Pleas,  the  plaintiff  ap- 

V,   Kramer,   i    Tex,  App.    Civ.  Cas.,  peals  and  in  the  Supreme  Judicial  Court 

^8a9;Intcrn»tlonAl|«tc.,R..Co.i^.John-  recovers  leas  than  $100,  he  is  entitled 
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(3)  Judgment  far  Defendant. — Where,  upon  appeal,  it  is  de- 
cided that  the  defendant  is  entitled  to  judgment,  he  is  generally 
entitled  to  costs.* 

c.  When  Several  Defendants.— When  several  defendants 
are  sued  jointly,  the  amount  of  recovery  against  them  all  jointly 
is  the  sum  considered  in  determining  the  awarding  of  costs.* 

d.  Jurisdiction  as  Affecting  Costs— (i)  Within  Exclusive 

Jurisdiction  of  Upper  Court. — Recovery  in  an  action  instituted  in 
an  upper  court,  which  is  within  the  exclusive  jurisdiction  of  that 
court,  entitles  the  plaintiff  to  costs,  although  the  judgment  in  his 
favor  be  less  than  the  limited  amount  to  carry  costs  ordinarily.* 

to  costs  only  in  the  court  below,  while  U.  S.  Rev.  Stat,  4  968,  the  court  held 

the  defendant  recovers  costs  subsequent  it  to  be  too  late  to  make  the  objection 

to  the  appeal  under  the  statute.  Leigh-  that  the  suits  should  have  been  sepa- 

ton  V.  Boody ,  3  Me.  42.  rately  brought,  or  to  escape  costs  caused 

In  Nebraska,  where  a  party  appealed  by  defendants*  act  in   separating  the 

to  the  District  Court  from  an  adverse  judgment  for  their  own  benefit,  under 

judgment  in  theCounty  Court,  and  re-  Thompson's  Code  (Tenn.),§$  3973, 3975. 

covered  $17,  he  was  held  liable  for  all  Section  968,  sufra^  was  held,  therefore, 

his  costs  under  Neb.  Gen.  Stat.,  ^  986.  not  to  apply.     In  Hempy  v.   Ransom, 

Weast  V.  Sheppard,  10  Neb.  508.  33   Ohio   St.  313,  the  point  was   not 

In  New  York,  the  statute  providing  decided,  and  it  was  put  as  a  queere 
that  on  appeal  from  a  justice's  decision,  whether  on  an  action  originating  in 
if  the  verdict  is  more  favorable  to  ap-  the  Common  Pleas  on  a  joint  claini 
pellant  by  $10  than  the  verdict  below,  exceeding  $100,  plaintiff  could  recover 
he  is  entitled  to  recover  costs  on  ap-  costs  when  his  several  recovery  against 
peal,  was  held  to  apply  when  he  was  one  defendant  alone  was  below  $100. 
defeated  in  the  court  below,  although  One  Cost  Bill  Together. — On  judgment 
the  provision  rather  implies  a  judgment  rendered  against  some  of  several  de- 
there  in  his  favor.  Vogel  v.  Schlueter,  fendants,  and  for  the  rest,  the  latter 
73  Hun  (N.  Y.)  595.  are    entitled  to   but   one  bill  of  costs 

1.  In  Foster  v.  Hausman,  55  Minn,  together,  not  a  separate  bill  for  each. 
157,  the  court  held  that  where  the  de-  Sanford  v.  French,  45  Conn.  I03. 
fendant  succeeds  on  the  only  matter  8.  Whitney  v,  Daggett,  6  Abb.  N. 
litigated  in  the  action  and  appeal,  he  Cas.  (Brooklyn  City  Ct.)  434;  Pyle  t>. 
is  entitled  to  costs,  although  he  does  Hand  County,  i  S.  Dale.  385,  the  recov- 
not  reduce  plaintiff's  recovery  one- half,  ery  in  both  cases  being  below  $50.     See 

BeTersal  upon  Appeal — ^Extra  Costs. —  also  Gilman  v.  Portland,  51  Me.  457, 
Under  New  York  Code,  §  371,  the  rever-  an  action  against  a  town  by  a  master  of 
sal  upon  appeal  by  the  Common  Pleas  a  house  of  correction  to  recover  ex- 
general  term,  of  a  judgment  rendered  penses  incurred  in  support  of  a  pauper 
against  a  defendant  by  a  district  court  therein,  and  whose  recovery  was  under 
of  New  York  City  for  over  $50,  enti-  $3o.  AlsoGumey  i;.  St.  Clair,  11  Mich, 
ties  the  defendant  to  $10  extra  costs  as  203,  where  the  defendant  being  a  mu- 
part  of  the  costs  of  the  District  Court,  nicipal  corporation,  a  justice  had  no  ju- 
Boyd  v.  Disbrow,  58  How.  Pr.  (N.Y.  risdiction,  and  the  recovery  was  less 
C.  PI.)  399.  than  $100. 

2.  Johnson  v.  Mississippi,  etc.,  R.  Where  no  statutory  method  was  pro- 
Co.,  31  Fed.  Rep.  551.  This  case  was  vided  for  service  of  a  justice's  summons 
a  suit  against  three  railroad  companies  upon  the  defendant,  a  foreign  corpora- 
for  damages  for  $10,000  resulting  to  tion,  the  jurisdiction  of  the  Circuit  Court 
the  plaintiff  from  the  laying  of  defend-  was  exclusive,  and  a  recovery  of  under 
ants'  railroad  tracks  in  front  of  his  $100  carried  costs.  Reath  v.  Western 
property,  and  judgment  was  given  for  Union  Tel.  Co.,  89  Mich.  23. 

$700  to  the  plaintiff,  and  apportioned  8nlt  for  Accoimt^g. — In  a  suit  against 

among  the  defendants,  each  judgment  an  agent  in  the  District  Court  for  an  ac- 

being  less  than   $500.     On   motion  to  counting,  a  recovery  of  less  than  $200 

vacate  the  judgment  as  to  costs,  under  is  not  sufficient  reason  for  not  allowing 
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(2)  Within  Jurisdiction  of  Justice, — If,  however,  the  action 
brought  in  the  upper  court  is  within  the  jurisdiction  of  a  justice 
of  the  peace,  the  plaintiff  is  generally  not  entitled  to  costs.* 

(3)  W/un  Jurisdiction  Concurrent, — When  both  the  upper  court 
and  the  justice  have  equal  jurisdiction,  the  plaintiff  suing  in  the 
former  is  entitled  to  costs,  though  his  recovery  be  below  the 
amount  limited  for  costs  in  ordinary  cases.* 

(4)  Jurisdiction  Determined  by  Amount  Recovered, — Where  an 
action  is  not,  in  its  nature,  one  that  is  within  the  exclusive  ju- 
risdiction of  either  the  higher  court  or  a  justice,  and  therefore 
the  amount  recovered  determines  the  jurisdiction,  the  plaintiff 

costs  to  the  plaintiff,  a  justice  having  instituted  in  the  Circuit  Court  is  entitled 

no  jurisdiction  of  the  case.    Carlson  v.  to  costs,  even  though  the  action  was 

Beckman,  35  Neb.  392.  within  the  jurisdiction  of  a  justice  of 

Aeeonnto  Exceeding  Jnstlce's  Juriadic-  the  peace.    Chase  v.  Gault,  68  Wis.  412. 

tlon. — In  cases  in  which  the  sum  total  Coata  against  the  Plaintiff. —  Where 

of  the  accounts  exceeds  $400,  a  justice  the  action  brought  in  the  upper  court 

has  no  jurisdiction  in  New  York,  and  is  within  the  jurisdiction  of  a  justice, 

therefore  under  code,  section  304,  the  judgment  for  costs  should  be  adjudged 

plaintiff  is  entitled  to  costs,  though  re-  against  the  plaintiff.  Ashbj  r.  Glasgow, 

covering  not  more  than  $100.    Stilwell  7  Mo.  320. 

i\  Staples,  3  Abb.  Pr.  (N.  Y.  Super.  Not  Entitled  to  Magistrate's  Costs.— 

Ct.)  365,  5  Duer.  (N.  Y.)  691 ;  Lund  v.  Nor  can  he  recover  magistrate's  costs, 

Broadhead,  41   How.  Pr.  (N.  Y.  Su-  as,  in  general,  a  plaintiff  is  entitled  to 

preme  Ct.)  146.  full  costs  or  none.      Nance  v.  Palmer, 

The  third  subdivision  ofsection  304,  as  2  Bailey  (S.  Car.)  90. 

amended  in  1862,  which  allows  costs  of  Defendant   can   SecoTer  Costs.  —  In 

course  to  the  plaintiff  upon  a  recovery  such  cases  the  defendant  is  entitled  to 

in  the  action  of  which  a  court  of  justice  costs.      Evans  v.  Hays,  2  Mo.  97  ;   Day 

of  the  peace  has  no  jurisdiction,  must  v.  Hornbuckle,  8  Mo.  37. 

be  construed  as  only  referring  to  the  Costs  Apportioned. — In   Georgia^  in 

cases  designated  by  section  54  of  the  an  action  ex  contractu  in  the  Superior 

code  as  those  of  which  a  justice  has  Court,  a  verdict  for  $25  **  and  costs  of 

DO  jurisdiction,  and  costs  will  only  be  suit"  was  construed  to  mean  legal  costs; 

allowed  upon   the  recovery  over  $50,  and  on  motion  costs  should  have  been 

irrespective  of  the  demand.    Blank  v.  taxed  against  defendant  as  in  a  justice's 

Wescott,  7  Abb.  Pr.  N.  S.  (N.  Y.  Su-  court,  and  the  rest  of  the  costs  retained 

preme  Ct.)  225 ;  Pinder  v,  Stoothoff,  7  out  of  the  recovery.     Smith  v,  Shaffer, 

Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  433.  65  Ga.  459. 

1.  Ray  V,  Mason,  6  Neb.  loi ;  Geere  In  Maine^  quarter  costs  can  be  taxed 

v.  Sweet,  2  Neb.  76;  Beach  v.  Cramer,  for  the  plaintiff,  but  no  more.    Law- 

5  Neb.  99;  Moore  v.  Darrow,  1 1  Neb.  rence  v.  Ford,  44  Me.  427. 

462;     Wilde  V.   Boldt,    16  Neb.   539;  In  JVebraska^  etich  party  is  required 

Goodman  v.  Pence,  ai  Neb.  459;  Pick-  to  pay  his  own  costs.    Miller  v.  Roby, 

ens  r.  Polk,  43  Neb.  267;   Sneively  v.  9  Neb.  471. 

Weidman,  i  S.  &  R.  (Pa.)  417.  2.  Hayden  v.  Sloan,  3  Mo.  328,  where 

An   action  brought  in  the  Common  the  recovery  was  no  more  than  a  jus- 

Pleasagainst  executors  to  recover  money  tice  had  authority  to  award.  See  Hays 

paid   by  a   devisee  to   a  widow  of  a  v.  Thomas,  3  Mo.  335.    But  see  Jones 

former  owner  of  land  devised  by  him,  v;  Relfe,  5  Mo.  542. 

was  adjudged  within  the  jurisdiction  of  a  Under  Nebraska  Gen.  Stat.  263,  ^  2, 

justice,  therefore  plaintiff  was  entitled  giving  probate   courts   the  **  ordinary 

to  costs.      Bell  V.  Bell,  32  Pa.  St.  309.  powers  and  jurisdiction  "  of  justices  of 

Contra^  in  Wisconsin^  under  Rev.  Stat.,  the  peace,  a    plaintiff  who  claims  $50 

^  2918,  subd.  6,  as  amended  by  Laws  of  therein  can   recover  costs,  though  he 

1881,  c,  52,  a  plaintiff  on  recovery  of  recover  but  $15  [Lake,  J.,  dissenting], 

more  than  |xoo  in  an  action  on  contract  Martin  v,  Grover,  9  Neb.  263. 
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recovering  in  the  former  an  amount  within  the  jurisdiction  of  the 
latter  is  ordinarily  not  entitled  to  costs.* 

1.  Albers  v.  Eilers,  i8  Mo.  279,  under  costft,  including  attorney's  fees.  Chase 
the  act  of  1847,  which  is  applicable  to  v.  Gault,  68  \Vi8.  411.  But  sec  Otte  v. 
an  ordinary  suit  upon  a  mechanic's  McLean^  67  Wis.  242,  where  It  was 
lien,  the  latter  not  being  within  the  held  that  in  such  an  action,  if  the  corn- 
exceptions  of  the  act.  Lee  v.  Stern,  22  plaint  was  not  verified,  and  the  amount 
Mo.  575.  But  see  Hannan  v.  ShotWell,  recovered  was  less  than  $200,  the  costs 
55  Mo.  429,  holding  the  taxing  of  costs  recovered  could  not  exceed  $15. 
to  be  in  the  discretion  of  the  court.  An  action  for  |>ersonal  injuries  is 
SecoTery  of  Leee  Uian  Fixed  Amount,  within  the  jurisdiction  of  a  justice,  so 
—In  New  T'ork,A  recovery  of  less  than  as  to  exclude  recovery  o£  costs  on  a 
I50  in  suits  within  the  jurisdiction  of  verdict  in  a  court  of  record  for  less 
justices,  gives  costs  to  the  defendant,  than  $50  under  the  New  Tork  Code. 
Powers  V.  Gross,  66  N.  Y.  646;  Crim  Kaliskit/.  Pelham  I>ark  R.Co.  (C.  PI.), 
V.  Cronkhite,  15  How.  Pr.  (N.  Y.  SU-  15  N.  Y.  Supp.  519. 
preme  Ct.)  256;  New  v.  Anthony,  4  In  a  suit  for  trespass,  the  plaintiff,  on 
Hun  (N.  V.)  52;  Alexander  f.  Hand,  recovjering  in  the  New  Tork  Common 
42  How.  Pr.  (N.  Y.  Supreme  Ct.)  131;  Pleas  Six  cAits  damages  and  six  cents 
Blank  v.  Wcstcott,  7  Abb.  Pr.  N.  S.  costs,  must  pay  costs  to  the  defendant 
(N.  Y.  Supreme  Ct.)  225;  binder  v.  Van  Cott  v,  Negus,  2  Cai.  (N.  Y.)235; 
Stoothoff,  7  Abb.  Pr.  N.  S.  (N.  Y.  Su-  Sifig  v.  Annin,  10  Johns.  (N.  V.)  302. 
preme  Ct.)  433 ;  Kemp  v.  Union  Gas,  Complaint  Containing  SeTetai  Canaea 
etc.,  Co.  (City  Ct.),  46  N.  Y.  St.  Of  Action.— On  ati  action  in  the  New 
Rep.  67.  Tork  Supreme  Court  in  Which  the 
A  justice  having,  under  PeHnsyl-  complaint  contained  several  causes  of 
vania  Acts  1810  and  1814,  jurisdiction  action,  some  of  which  wefe,  and  others 
o{  an  action  by  the  assignee  of  a  ground  were  not.  within  a  justice's  jurisdiction* 
rent  against  the  assignee  of  the  ground  and  eviaence  was  ^iven  at  the  tHal 
in  possession,  a  recovery  by  the  lormer  tinder  both  counts,  it  was  held  that  on 
on  covenant  in  the  common  pleas  of  a  general  verdict  for  less  than  $50, 
less  than  $too  will  not  entitle  him  to  the  defendant  waft  entitled  to  costs, 
costs,  no  affidavit  having  beett  filed  that  Chapin  v.  Cole,  38  How.  Pr.  (N.  Y. 
the  debt  or  demand  exceeded  that  sum,  Supreme  Ct.)  481 ;  Shorke  t;.  Charles, 
Louer  v.  Hummel,  21  Pa.  St.  450;  also  18  Wend.  (N.  Y.)  616. 
Rogers  V,  Ratcliffe,  23  Pa.  St.  184;  Contra:  Claim  Bona  Fide,— Iti  South 
Hale  V.  Ard,  48  Pa.  St.  22,  there  being  Carolina^  a  plaifitiff  suing  in  the 
nothing  to  show  that  the  demand  was  general  jurisdiction  of  the  court  is 
reduced  by  set-off;  also  McCafferty  v.  entitled  to  full  costs,  though  he  recovers 
Crew,  153  Pa.  St.  311,  in  assumpsit  a  sum  within  the  summary  jurisdiction, 
upon  a  promise  to  exercise  care  in  the  Unless  it  appears  that  no  evidence  was 
use  of  a  passageway  and  pay  for  any  offered  to  show  a  cause  of  action  be- 
damage  to  the  property  by  such  use,  yond  the  summary  jurisdiction,  or  that 
no  affidavit  being,  filed  under  Pa.  Act  the  Suit  was  instituted  wantonly,  on  a 
March  20, 18 10.  fictitious  demand,  for  the  purpose  of 
Defendant  Is  entitled  to  costs  of  an  swelling  costs.  Furman  v,  Peay,  2 
action  begun  in  the  Circuit  Court,undel'  Bailey  (  S.  Car.)  61 2. 
Dakota  Comp.  Laws,  ^  5191,  subd.  4,  Reaionabla  Qtonnda  Of  C^reatar  Ita- 
where  plaintiff  recovered  under  $50,  coTery.  —  Under  Missouri  Rev.  Stat, 
though  his  claim  exceeded  a  justice's  4  99^t  providing  that  when  one  recovers 
Jurisdiction.  De  Smet  Tp.  v.  Dow,  4  an  amount  below  the  jurisdiction  of  the 
S.  Dak.  163.  court,  he  shall  not  recover  costs,  un- 
The  recovery  in  the  District  Court  of  less  the  court  be  of  opinion  that  the 
Washington  must  be  over  $100  to  en-  plaintiff  had  reasonable  ground  to  be- 
title  plaintiff  to  costs.  Bagley  v.  Car-  lleve  he  was  entitled  to  recover  an 
penter,  2  Wash.  Ter.  19,  overruling  amount  within  the  jurisdiction  of  the 
Ebey  v,  Engle,  i  Wash.  Ter.  72.  court,  where  the  court  gave  the  plain- 
In  JViscoHsin^  a  plaintiff  recovering  tiff  costs  it  was  held  that  the  judgment 
more  than  $100  in  the  Circuit  Court,  was  conclusive  of  the  opinion  of  the 
in  an  action  on  contract,  is  entitled  to  court  that  the  plaintiff  believed  he  had 
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fiLtciAi  Cotti.— Under  Statutory  provision,  he  is  sometimes  allowed, 

liowever,  when  his  recovery  in  the  higher  court  is  below  the 
limited  sum,  costs  to  the  amount  of  one-quarter  of  the  actual 
recoveiy.  ^ 

VBfennded  Dotuftnd  fbt  Lftfge  Stun. — Nor  can  a  plaintiff  who  recovers 
in  the  upper  court  less  than  the  limited  amount  rely  upon  an 
unfounded  demand  for  a  larger  sum  than  is  within  the  lower 
court's  jurisdiction,  to  entitle  him  to  costs.* 

tuch    reasonable   ground.    Owers    v.  Supreme  Court  in  a   suit  to  recover 

Ineram,  74  Mo.  193.  money,  is  limited  to  a  recover j  of  $50 

In   New    Hampshire^  if   it  clearly  or  more,  even  though  the  sum  claimed 

appears  that  the  plaintiff  had  no  rea-  may  have  been  too  Targe  to  allow  juris- 

sonable  expectation  of  recovering,   in  diction  by  a  justice, 

the  common  pleas,  more  than  $13.33,  Likewise,  in  Alexander  v.  Hard,  42 

costs  are  properly  limited.    Rochester  How.   Pr.  (N.  Y.   Supreme  Ct.)   131, 

V.  Roberts,  39  N.  H.  360;  Church  v.  though  the  demand  was  for  more  than 

Clarke,  26  N.  H.  366.  $200,  and   notwithstanding  the  plead- 

Baduetioii  Dn6  to  Defteimcy  In  Article,  ings  raised  an  issue  of  title,  whicn  was 

— Where  a  plaintiff's  demand,  in  South  found  in  favor  of  defendant. 

Carolina^  was  within  the  jurisdiction.  In  Kemp  v.  Union  Gas,  etc.,  Co.  (City 

but  the  reduction  below  the  necessary  Ct.},  46  N.  V.  St.  Rep.  67,  the  defend- 

amount  was  due  to  a  partial  failure  of  ant  in  a  suit  on  account  in  the  City 

consideration  on  account  of  deficiency  Court  of  New  Vork  in  which  his  coun- 

In  an  article  sold,  he  was  held  entitled  ter-claim  was  entirely  disallowed,  was 

to  full  costs.    Mitchum  v.  Richardson,  allowed  costs  where  the  ptaintifT  failed 

3  Strobh.  (S.  Car.)  354.  to  prove  a  demand  amounting  to  $50, 

Mtt  on  a  Bopldtln  Bond. — In  Maine,  although  the  combined  claims  amount- 
in  a  suit  on  a  replevin  bond,  in  which  ed  to  more  than  $400,  under  N.  Y. 
the  penalty  is  alx>ve  $20,  the  plaintiff  Code  Civ.  Pro.,  $^  3228,  3229,  giving 
is  entitled  to  full  costs,  though  the  defendant  costs  when  plaintiff's  re- 
damages  assessed  be  below  that  amount,  covery  is  under  $50  and  a  justice's 
and  although  the  action  was  not  com-  court  would  have  had  jurisdiction;  and 
menced  before  a  justice  of  the  peace.  $  2863,  providing  that  a  justice  shall 
Lewis  V.  Warren,  49  Me.  322.  have  jurisdiction  of  matters  of  account 

1.  Lawrence  v.  Ford,  44  Me.  427 ;  where  the  sum  proved  does  not  exceed 
Houlton  V.  Martin,  50  Me.  336;  Den-  $400. 

ham  V.  Lyon,  i    Mass.  15;  Chase  v.  Actual  Value  Exceeding  %2oot — But 

Keyes,  2  Gray  (Mass.)  214;  Badlam  v.  in  an  action  in  the  Supreme  Court  for 

Field,   7   Met.   (Mass.)   27i ;  Shurtlefi  $500  damages,  the  actual  value  of  the 

V.  Hutchins,    10    Met.    (Mass.)     248;  property  was  $300,   and  the  recovery 

Blanchard    v.    Fitchburg    R.    Co.,    8  was  less  than  $50,  costs  were  allowed 

Cush.  (Mass.)  280.  the  plaintiff  under  f  304,  and  under  (  53, 

2.  In  New  York. — A  plaintiff  cannot  limiting  the  jurisdiction  of  a  iustice 
by  merely  demanding  judgment  for  a  to  actions  where  the  damages  claimed 
sum  exceeding  the  jurisdiction  of  a  jus-  do  not  exceed  $200.  Ryan  v.  Doyle, 
tice,  in  an  action  the  subject-matter  of  40  How.  Pr.  (N.  Y.  Supreme  Ct.)  215. 
which  is  within  the  latter's  jurisdlc-  /demands  Proved  Exceeding  $400. — 
tion,  oust  it  of  its  jurisdiction,  and  thus  And  a  plaintiff  in  an  action  brought 
recover  full  costs  in  a  superior  court  in  a  court  of  record,  on  contract,  and 
wherein  he  brings  the  action,  on  his  for  the  recovery  of  money  only,  who 
recovery  of  a  nominal  sum.  The  proves  contested  demands  whicli,  with 
recovery  is  conclusive  of  the  amount  those  established  by  defendant,  exceed 
in  controversy,  as  affecting  costs,  in  amount  $400,  can  recover  costs  on 
Powers  V,  Gross,  66  N.  Y.  646.  See  recovery  of  any  amount  whatever, 
also  Blank  v,  Westcott,  7  Abb.  Pr.  N.  Stilwell  v.  Staples,  3  Abb.  Pr.  (N.  Y. 
S.(N.Y.  Supreme  Ct.)225,  and  Pinder  Super.  Ct.)  365;  5  Duer  (N.  Y.)  691. 
V.  Stoothoffy  7  Abb.  Pr.  N.  S.  (N.  V.  Likewise  in  case  of  unliquidated  ac- 
Sopreme  Ct.)  433,  holding  that  the  ri^^'ht  counts  between  the  parties  to  an  action 
to  cOitSy  of  course,  upon  success  in  the  i  n  the  Supreme  Court,  the  total  amount 
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(S)  Reduction  by  Set-off.—S^t  article  Set-OFF  AND  COUNTER- 
CLAIM. 

e.  Costs  in  Specific  Actions — (i)  Cases  Referred  to  Arbi- 
trators.— In  suits  referred  to  arbitrators,  costs  are  frequently 
awarded  without  reference  to  the  amount  recovered.* 

(2)  Actions  in  Tort  Generally. — In  actions  in  tort  it  is  usu- 
ally the  amount  claimed  that  determines  the  jurisdiction  of  the 

of  which  contested  on  the  trial  exceeds  in  such  court  as  if  originally  instituted 

$400.     Glackin  v.  Zeller,  53  Barb.  (N.  therein,  and  that  the  costs  of  the  parties 

Y.)  147.  in  respect  of  proceedings  subsequent 

Proof  Necessary, —  To  entitle  one,  shaU    be    allowed  as    in    the   county 

under  New  Tork  c5ode,  (  304,  to  costs  in  courts.      White  v,  Cohen  (1893),  i  C^ 

an  action  in  the  County  Court,  in  which  B.  580. 

the  recovery  was  less  than  $50,  on  the  1.  In  Loudr.  Hobart,2Cush.  (Mass.) 

ground  of  no  jurisdiction  by  a  justice,  326,  the  court  held  that  the  provisions 

he  must  prove  that  the  sum  of  the  ac-  of  Massachusetts   Rev.    Stat.,   c.  121, 

counts  actually  proved  on  the  trial  was  ^  3,  limiting  the  costs,  in  certain  ac- 

over  $400.     Tompkins   v.  Greene,   21  tions  originally  brought  in  the  com- 

Hun  (N.  Y.)  257.  mon    pleas,    in    which    the    debt    or 

An  Erroneous  Settlement  of  Ac-  damage  recovered  does  not  exceed  $20, 
counts  was  held  not  such  a  liquidation  to  one-quarter  part  of  such  debt  or 
as  gave  a  justice  jurisdiction  where  damage,  did  not  extend  to  a  judgment 
the  accounts  exceeded  $400.  Where,  rendered  on  the  award  of  arbitrators, 
in  an  action  in  a  court  of  record  for  the  .  nor  to  judgments  rendered  on  the  re- 
balance of  such  accounts,  they  were  port  of  referees,  under  a  rule  of  court, 
re-examined  and  corrected,  the  plain-  Moore  v,  Heald,  7  Mass.  467. 
tiff  recovered  costs,  though  his  judg-  Wliere  Ooits  Left  to  Court. — Where 
ment  was  for  less  than  $50.  Gilliland  the  award  was  for  not  above  $20, 
T'.  Campbell,  18  How.  Pr.  (N.  Y.  Su-  **  with  the  costs  of  court  to  be  taxed 
preme  Ct.)  177.  by  the  court,"  the  plaintiff  was  held 

In  Soutb  Dakota,  it  is  the  amount  re-  entitled  to  costs.    Loud  v,  Hobart,  2 

covered,  not  the  amount  claimed,  that  Cush.  (Mass.)  325. 

determines  the  recovery  of  costs  under  In  an  Amicable  Action,  reference  and 

Dak.  Comp.  Stat.,  (  5191*  which  pro-  report  for  the  plaintiff  for  not  over  $50 

vides  that  *' costs  shall  be  allowed  of  gives  him  costs  in  Delaware.    But  not 

course  to  the  plaintiff  upon  a  recovery  so   if  the  suit  is  adverse.      Jones  v. 

*  *  *  in  the  action  in  which  a  court  Murphy,  3  Harr.  (Del.)  334. 

of  justice  of  the  peace  has  no  jurisdic-  Without  Regard  to  Amonnt  ReooTerod. 

tion,    »  »   »    costs    shall    be    allowed  — In  Vermont ^  the  costs  accruing  after 

of  course  to  the  defendant  in  the  ac-  a  reference  of  *'all  demands  are  tax- 

tion  mentioned  in  this  section,  unless  able  without  regard   to  the  amount  of 

the  plaintiff  be  entitled  to  costs  there-  damages  recovered.'*  Baker  v,  Blodget, 

in.''     Lanev  v,  Ingalls  (S.  Dak.  1894),  i  Vt.  141. 

58  N.  W.  Rep.  572.  Appeal    f^rom    Award. — In   Prnnsyl- 

Tranafer  to  Lower  Ckrart. — In  Bng-  vania^  the  plaintiff  can  recover  costs 

land^   the    provision    of   the    English  accruing    after    an    appeal    from    the 

Courts  Act  1888,  §  1 16,  that  in  an  action  award  of  arbitrators,  notwithstanding 

on  contract  brought  in  the  High  Court  this  recovery  was  less  than  that  awarded 

which  could  have  been  commenced  in  by  the  arbitrators.    Cameron  v.  Paul, 

a  county  court,  in  which  the  plaintiff  11  Pa.  St.  277. 

recovers  less  than  £20,  he  shall  not  be  Same  as  in  Appeal  from  Jnatice. — In 

entitled  to  any  costs,  was  held  to  ap-  Indiana^  in  an  appeal  from  the  award 

ply  to  an  action  brought  in  the  High  of  arbitrators,  when  the  amount  was 

Court  and  transferred  to  the  County  reduced    more    than   $5,   recovery  of 

Court  under  section  65,  empowering  costs  was  held  to  be  according  to  the 

the  judge  of  the  High  Court  to  order  same   rules  that   prevail  in   cases  ap- 

that  the  action  shall  be  tried  in  any  pealed  from  a  justice's  judgment.  Cen- 

court  in  which  it  might  have  been  com-  treville,  etc.  Turnpike  Co.  v,  Jarrett, 

menced,  and  that  it  shall  then  be  tried  4  Ind.  213. 
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<^ourt,^  and  if   this  sum  is  sufficient,  the  plaintiff  recovers  costs  if 
^cwins  his  suit,  -without  reference  to  the  amount  recovered.* 

(3)  Breach  of  Warranty, — In  an  action  for  breach  of  warranty, 
^^sts  on  recovery  are  frequently  allowed,  though  the  sum  recov- 
^^  be  less  than  the  amount  limited  in  ordinary  cases.^ 

(4)  Actions  foT  Chattels  and  Chases  in  Action, — In  actions  for 
chattels  and    choses  in  action,  the  allowance  of  costs  is  governed 

1.  See  article  A^bsowt  in  Contro-  Damage  Only  Incident. — In  an  action 

VERS Y,  vol.  I,  p.  703.  to  abate    a    nuisance,   damages    were 

S.  See  various   actions  in   tort  sepa-  held  only  incident  to  the  action,  and 

ratelj    classified     and    treated    infra,  failure  to  recover  them  did  not  affect 

Hull  V.  Kirkpatrick,  4  Ind.  637,  where  the  question  of  costs.  Hudson  t'.  Doyle, 

the  claim  was  over  $50,  and  recovery  6  Cal.  loi. 

lest  than  that,    and   the  plaintiff  was  In    Discretion    of    Court.  —  In    such 

given  costs,  under  the  statute.  See  also  action,    costs  are    in    the  court^s  dis* 

Morgan  v.  Keith,  19  Ga.  549,  holding  cretion.      Harvey  i\  Chilton,   11   Cal. 

that  the  Georgia   act  of  1809,  limiting  114. 

costs  in  suits  brought  in  higher  courts.  Defendant  Resident  in  Another  County. 

where  the  recovery  is  not  more  than  — The  fact  that  the  principal  defendant 

I^Oi,  does  not  apply  to  cases  sounding  was  a  resident  of  another  county  than 

in  damages,  which  are  not  within  the  that  in  which  the  action  was  brought, 

jurisdiction  of    a  justice's  court.     See  did  not  affect  the  plaintiff's  right  to  re- 

also  Acks  V.  Ball,  14  Mo.  396;  Vine-  cover  costs  on  recovery  of  less  than  $50 

yard  V.  Lynch,  86  Mo.  684;  Bybee  v.  in  an  action  of  tort,  both  defendants 

Irons,    ^   Mo.   App.  659;    Stegall  v,  having  appeared  and  made  no  objection 

Bolt,  II  S.  Car.  523.    In  Pennsylvania^  to  the  court's  jurisdiction.    Craumer  v, 

in  actions  of  tort,  as  damages  K)rnegli-  McEnderffer,    2    Ind.   App.  569.     See 

gence  instituted  in  the  common  pleas,  various  specific  actions  below. 

it  was  held   that  if  the  damages  are  8.  In    South    Carolina^  the   statute 

laid  at  more  than  $100,  a  recovery  of  which  limits  the  plaintiff  to  half  costs, 

less  than  that  sum  will  entitle  plaintiff  where  he  recovers    less   than  $50  on 

to  costs.     A  justice   had  no  jurisdic-  liquidated  demands  and  open  accounts, 

tion.    Clark  v,  McKisson,  6  S.  &  R.  was  held  not  to  apply  to  a  case  where 

(Pa.)  87 ;  Zell  v.  Arnold,  2  P.  &  W.  he  has  no  means  of  regulating  his  de- 

(Pa.)  392.  But  see  Stewarts.  Mitchell,  mand  by  any  standard,  as  for  a  breach 

.13   S.  &   R.  (Pa.)  287.     And  in  such  of  warranty.    Grimes  v.  Gowen,  i  Mc- 

actions  in  the  Supreme  Court,  or  Dis-  Cord  (S.  Car.)  137. 

trict  Court  of  Philadelphia^  if  the  dam-  And  in  an  action  of  assumpsit  on  a 

ages  laid  be  over  $500,  the  plaintiff  re-  written  warranty  of  soundness,  a  ver- 

covers  costs,  though  the  verdict  be  less  diet  for  less  than  $20  may  be  given,  and 

than  that  amount.     Hancock  v.  Bar-  one  for  $13  will  carry  costs.     Scarbo- 

toD,   I  S.  &   R.  (Pa.)  360;    Bazire  v,  rough    v.     Reynolds,     13     Rich.    (S. 

Barrr,  3  S.  &  R.  (Pa.)  401;  Bj'rne  r.  Car.)  98. 

Gordon,  3  Browne  (Pa.)  371 ;  Strutzer  Lack  of  Affidavit. — In  Pennsylvania^ 

V.  Morgan,  2  Browne  (Pa.)  38.  where  a  verdict  for  $123  was  recovered. 

Tort   Not  Breach   of  Contract. — An  $99  of  which  was  principal  and  the  bal- 

action  in  which  it  was  alleged  that  the  ance  interest,  the  court  held  that  the 

defendant  sold  all  the  timber  on  cer-  plaintiff  recovered  costs,  although  he 

tain  land  to  the  plaintiff,  to  be  removed  had  not  filed  the  affidavit,  under  tlie 

by  a  certain  date,  and  that  before  said  Pennsylvania  Act  of  1810,  that  he  be- 

date  he  compelled  the  plaintiff  to  stop  lieved  the  damages  exceeded  $100,  the 

cutting  and  refused  to  allow  execution  damages  having  been  laid  at  $1,000,  and 

of  the  contract,  to  plaintiff's  damage,  the  price  paid  having  been  proved  to 

was  held,  under  Georgia  Code,  §  2954,  ^  f  ^S®-     Knecht  v.  Freyman,  86  Pa. 

an  action  for  a  tort,  and  not  for  breach  St.  333.     Contra^  Landis  v.  Powell,  2 

of  contract,  and  plaintiff  could  recover  L.  Bar.  6  May  1871,  holding  that  if  the 

full  costs  in  the   Superior  Court,  al-  recovery  is  less  than  $100,  without  a 

though  he  recovered  under  $50.    Lea  previous  affidavit,  the  verdict  does  not 

9.  Harrisy  88  Ga.  336.  carry  costs. 
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by  the  law  of  each  state  on  the  subject.^ 

(5)  Libel  and  Slander. — So,  also,  iti  actions  for  libel  and  slander, 
awarding  of  costs  is  not  usually  dependent  on  the  amount  of 
recovery.* 

1.  Ste  Replevin  snd  Trover,  in-  Tvlal  iMf^re  tharlff.  —  In  Mistouri^ 
fra*  In  lowAy  it  was  held  that  since  a  upon  a  trial  of  right  of  propettj  by  a 
plaintiff  suing  for  a  conversion  of  notes,  jury  summoned  by  the  sheriff,  where 
who  shows  himself  entitled  to  recover  the  claimant  received  less  than  half  in 
their  possession,  although  they  are  value  of  the  property  claimed  by  him, 
proved  worthless,  is  entitled  to  nominal  he  was  held  properly  taxed  With  full 
damage*!,  he  would  be  entitled  to  costs,  costs.  Taylor  v,  Forman,  12  Mo.  547 
Sickles  V,  Dallas  Center  Bank,  81  Iowa  GUlmBzce6din^$iOO.— In  California^ 
408.  iti  an  action  under  the  statute  concern- 
In  Nevj  Torky  the  defendant  was  ing  the  "claim  and  delivery  of  personal 
held  not  entitled  to  costs  in  an  action  property,**  upon  a  verdict  for  defendant 
to  recover  chattels,  which  contained  with  costs,  and  appeal  by  plaintlflf,  as- 
but  one  count,  several  defenses  being  signing  for  error,  that  no  judgment  for 
relied  on,  some  covering  the  whole  costs  snould  have  been  entered  against 
property  and  others  appWing  to  part  him,  because  the  jury  had  not  found 
only,  and  which  resulted  in  both  parties  the  value  of  the  property  to  exceed 
recovering  part.  Nor  did  the  pro-  $300,  it  was  held  that  the  defendant 
vision  of  N.  Y.  Code  Civ.  Pro.,  §  3234,  could  recover  costs,  sihce  the  plaintiff, 
that  in  an  action  in  which  two  or  more  in  the  declaration,  laid  the  ad  damnum 
separate  causes  are  set  forth,  the  costs  at  a  figure  exceeding  %1qo.  Edgar  v. 
may  be  divided  where  each  party  sue-  Gray,  5  Cal.  267. 

ceeds  on   otie  cause,  apply.     Newell        2.  In  Turgeoft  v,  Wurtele.  7  Montr. 

Universal  Mill  Co.  v.  Muxlow,  51  Hun  L.  R.,  Super.  Ct.  409,  a  recovery  of  part 

(N.  Y.)  453,  115  N.  Y.  170.  of  the  amount  claimed  in  an  action  for 

In  North  Carolina^  a  plaintiff  recov-  libel  carried  costs,  in  the  absence  of  a 

ering  a  portion  of  personal  propeHy  tender  by  the  defendant, 
sued  for,  which  has  been  taken  and  de-        Likewise  in  slander,  a  verdict  for  $1 

livefed    to    him,  is  etititled   to  costs,  damages  was  held  to  carry  full  costs, 

Horton  v,  Howe,  99  N.  Car.  219.  when  the  words  were  not  actionable 

DefbnOant  Not  mtltldd  to  Apportion-  per  se,  and  the  special  damages  were  the 

ment. — In    Vermont^  in   an  action  of  gist  of  the  action.    The  jury  in  such 

trover  for  the  conversion  of  several  case    have    no   power  over  the  costs, 

articles,  on  failure  of  plaintiff  to  r.e-  Ruth  v.  Edelman,  2  Leg.  Gax.  (Pa.)  125. 
cover  for  all  that  he  sues  for,  the  de-        In  North  Carolina^  there  Is  no  au- 

fendant  is  not  entitled  under  Rev.  Laws,  thorlty  under  the  statute  (Rev.  Code, 

4  1451.  to  an  apportionment  of  the  costs;  c.  31,$  78)   for  recovery  of  costs  by 

though,  as  a  matter  of  discretion,  plain-  the  defendant,  where   the  plaintiff  ifi 

tiff  was  not  allowed  costs  as  to  claims  slander  recovers  less  than  $4.  Coatea  v, 

which    were    not    proved.       Ross    v,  Stephehson,  7  Jones  (N.  Car.)  t2±. 
White,  60  Vt.  558.  In  Pennsyltfania,  the  jury  or  reterees 

RaooTtty  of  Oyer  $00. — In  New  Tor k,  may  give  full  costs,  though  the  dam- 

t»n  recovery  of  over  $50  by  the  plain-  ages  found  be  less  than  forty  Rhillings,  in 

tiff  in  an  action  to  recover  specific  per-  slander,  where  there  is  tio  fixed  tneas- 

•onal  property,  he  can  recover  costs,  ure  of  damages.     Hinds  r.  Knox,  4  S. 

although  defendant  also  recovers  prop-  &  R.  (Pa.)  417;  Gower  v.  Clftyton,  6 

erty     exceeding     $50.       Stoddard    v,  S.  &  R.  (Pa.)  85;  Wilklnsoti  -v.  Grey, 

Clarke,  9   Abb.   Pr.  N.  S.  (N,  Y.  Ct.  14  S.  &  R.  (Pa.)  345;  Moon  v.  Long, 

App.)3to.    But  his  costs  are  limited  on  12  Pa.  St.  207;  rainter  1/.  Kilster,  59 

recovery  of  lefts  than  $50,  even  though  Pa.  St.  331 ;  willet  v.  Seville,  2  Grant^s 

the  action  could  not  have  been  brought  Cas.  (Pa.)  388.     See  Stuart  v,  Harkins, 

in  a  justice's  court.    Minks  v.  Wolf,  8  3   Binn.   (Pa.)   321 J   Lindenburger  v. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  238.  Unruh,  i  Browne  (Pa.)  194. 

In  Illinois,  each  party  is  entitled  to  a        But  arbitrators    ahd   juries  are  not 

judgment  for  costs  where  the  verdict  is  restricted  as  to  costs,     where  damages 

for  each  for  a  part.     Lansing  v.  Bates,  are  under  forty  shillings  they  may  find 

1 1  111.  550.  twenty  cents  damages,  and  full  costs, 
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(6)  5«i/5  /tf  Enforce  Liens, — In  suits  to  enforce  Hens,  the  question 

6{  costs  does  not  depend  on  the  amount  recovered.    See  articles 
Liens;  Mechanics'  Liens. 

ijf)  Actions  for  Penalty. — In  a  suit  for  a  penalty,  the  recovery 
of  costs  Is  com m only  dependent  on  the  amount  of  the  judgment, 
being  usually  the  amount  of  the  penalty,  and  not  on  the  actual 
damages  or  the  amount  of  the  execution.^ 

(8)  Replevin, — As  in  suits  for  chattels  and  choses  in  action,  the 

or  tber  mar  find  that  each  partj  pay  covers  costs  according;  to  the  penalty, 

half  of  all  the  costs.     WUIet  v.  Seville,  on  all  bonds  and  agree mehts  secured  by 

3  Grant's  Ctts.  (Pa.)  388.  a  penalty.  Harvey  v,  Bardwell,  6  Cow. 

In  Maine^  the  plaintiff,  after  a  ver-  (N.  Y.)  57;  Fairlie  v,  Lawson,  5  Cow. 

diet  of  $19  damages,  alleged  exceptions  (N.  Y.)  424;    Alendorf  v.   Stickle,   2 

which    were    overruled  by  the  lower  Cow.  (N.  Y.)  412. 
court,  and  at  the  time  of  rendition  of        Addlkg  l)aiiLag6i. — Where  the  penalty 

judgment,  the  verdict,  including  accru-  is  $250,  nominal  damages,  if  recovered, 

W  interest,  exceeded  |2o.    The  plain-  may  be  added,  so  as  to  make  an  amount 

tiff  was  allowed  only  quarter  costs,  and  over  $250,  in  order  to  entitle  plaintiflf 

the  defendant  none.     Hervey  v.  Bangs,  to  costs.    Hulin  v,  Rockwell,  9  Cow. 

53  Me.  514.  (N.  Y.)  652.    Also,  In  Norris  v,  Pil- 

In  Nevf  yersey,  on  a  judgment  in  more,  t  Yeates  (Pa.)  405,  in  an  action 

Hbel  for  less  than  $200,  the  Supreme  in  the  Supreme  Court  aeainst  a  clergy- 

Court  would  not  allow  costs.     Hart  v,  man  for  the  penalty  of  $50,  for  marrj- 

Goodman,  4^  N.  J.  L.  573.  ing  a  minor  without  the  consent  of  his 

In  6>^f>,  upon  institution  in  the  com-  parents,  the  jury   may  give  six   cents 

mon  pleas  of  an  action  in  slander,  fol-  damages,  so  as  to  entitle  the  plaintiff 

lowed  by  a  recovery  of  less  than  $5,  to  costs. 

the    plaintiff   will  be    given  no  costs.        In  Vofinoiit   the    statute   restricting 

Dougherty  v.  Miller,  Wright  (Ohio)  36.  costs  was  held  not  toapply  to  an  action 

1,  Where  judgment  is  rendered  lot  of  debt  on  a  penal   statute.     Hall   v, 

the  amount  of  the  penalty  of  a  bdnd,  Adams,  2  Aik.  ( Vt.)  130. 
being  sufficiently  large  to  carry  full        EecoTaty  Lesi  tUati  Twenty  Dollati. — 

costs,  and  execution  issues  for  a  mere  In  Chesley   v.  Brown,  11  Me.  143,  in 

nominal  sum,  in  damages,  the  plaintiff  an  action  brought  in  the  Common  Pleas 

can   recover    full    costs.     Howard    v.  td  recover  the  penalty  of  not  less  than 

Brown,  21  Me.  385.  $5,  and  not  more  than  $30,  against  the 

And  in  Massachusetts,  in  an  action  defendant   for    falsely,   corruptlj',  and 

on  a  bond  in  the  penal  sum  of  more  wilfully  certifying  to  a  greater  number 

than  |20  in  the  Common  Pleas,  In  which  of  days'  attendance,  as  a  witness,  than 

judgment  is  given  for  the  amount  of  he  actually  attended,  where    the  re- 

the  penalty,  tinder  Gen.  Stat.,c.  133,  §9,  covery  was  less  than  $20,  the  plaintiff 

the  plaintiff  can  recover  full  costs,  al-  was  nevertheless  given  costs. 
thotigh  the  award  of  execution  under        Damages  Bediioed  by  ftet-off. — When 

section  10,  providing  for  the  ascertain-  damages  are    reduced   by  set-dff,   the 

mettt  of  the  actual  damages,  is  for  less  penalty  is  immaterinl.    Van  Antwerp 

than  920.      Pisk  v.  Gray,   100  Mass.  t^.  Ingersoll,  Col.  &  C.Cas.  (N.  Y.)  370. 
191.  Agreement  to  Accept  Judirment  for 

In  New  Tork  it  is  the  judgment,  not  Leis. — So  also  if  the  plaintiff  agrees  to 

the  amount  of  the  execution,  that  regu-  accept  judgment  for   less   than   $250. 

lates  the  costs.  And  plaintiff  is  entitled  Lowndes  v.  Campbell,  i  Hall  (N.  Y.) 

to  full  costs  if  the  judgment  is  in  form  598. 

for  a  penalty  eteeedlng  the  litnit.  Hod-        Oontra^-Coits  Dependent  <m  Amount 

ges  r.   Suf^tt,  i  Johns.  Cas.  (N.  Y.)  of  Damages. — In  Meyer  r.  Arnold,  43 

406;  Van  Antwerp  t.  Ingersoll,  2  Cai.  N.J.  L.  144,  the  amount  of  damages  as- 

(N.  Y.)    107 ;    Pearson  r.  Bailey,  10  sessed,  and  not  that  of  the  penal  sum 

johnd.  (N.  Y.)  itq;  Godfrey  t*.   Vah-  in  the  bond,  was  held  by  the  court  to  be 

cott,  13  Johns.  (N.Y.)  345.  And, except  the   *'amoutit    recovered"    Within    the 

in  the  eingle  case  of  set-off j  plaintiff  re-  meaning  of  N.  J.  Practice  Act,  $  268. 
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law  concerning  the  allowance  of  costs  in  actions  of  replevin  varies 
with  the  particular  provisions  in  each  state  on  the  subject.  See 
article  REPLEVIN. 

(9)  Trespass,  —  In  actions  of  trespass,  costs  are  generally 
awarded  upon  recovery  of  any  amount  by  the  plain tifT.  See 
article  TRESPASS. 

(10)  Trover. — The  recovery  of  costs  in  trover  usually  depends 
upon  local  statutes. 

/.  Costs  IN  Actions  Concerning  Realty— (i)  General  Rule. 

— In  general,  in  actions  in  which  the  title  to  realty  is  involved,  costs 
are  awarded  without  reference  to  the  amount  of  recovery  therein, 
and  the  plaintiff  will  be  entitled  to  costs  if  he  recovers  at  all.^ 
(2)  Issue  as  to  Title — (»)  In  eenena. — Where   the   question   of 

1.  Bradford  v,  Allen,  Hard.  (Kj.)  i ;  disclose  the  nature  of  a  contract  in  his 

Rough  V,  Marshall,  4  Bibb.  (Ky.)  567;  possession  in  respect  to  land  in  dispute, 

Labeau  v.  Labeau,  61  Mich.  81 ;  Bach-  he  was  justly  subjected  to  the  payment 

elder  v.  Green,  38  N.  H.  265;  Brown  v.  of  costs.    Carrington  v.  Lentz,  40  Fed. 

Mathes,  5.  N.  H.  329;   Pritchard  v.  At-  Rep.  18. 

kinson,    4    N.    H.     291 ;     Rogers    v.  Defendant    BecoTerlng     More    than 

M'Gregor,  4C0W.  (N.  Y.)  531 ;  Jermain  Land's  Yalne. — On  recovery    of   land 

V.  Booth,  I    Den.  (N.  Y.)  639;  Vestal  sued  for,  a  plaintiff  could  recover  costs, 

7'.  Sloan,  83  N.  Car.  555;   Bentley  v.  although  the  defendant  was  awarded 

Jones,    7    Oregon    108;    Bachman    v,  improvements  which  exceeded  the  value 

Gross,  150  Pa.  St.  516;  Ames  v.  Mee-  of  the  land.    Jobe  t;,  Ollre,  80  Tex.  185. 

ban,  63  Wis.  408.  Recovery  Less  than  Offer  to  Convey. — 

Though  bnt  One  of  Several  Israes. —  But  if  the  defendant  offers  to  convey 
And  if  one  issue  involves  title,  the  fact  more  than  the  plaintiff  recovers,  the 
that  there  is  another  that  does  not,  does  latter  cannot  recover  full  costs.  Rob- 
not  affect  the  question  of  costs.  Powell  erts  v.  Huff,  Hard.  (Ky.)  387. 
V,  Rust,  8  Barb.  (N.  Y.)  567;  Niles  v.  DUmlasal  of  Complaint. — And  when 
Lindsley,  i  Duer  (N.  Y.)  610,  8  How.  plaintiffs  suit  is  dismissed,  defendant 
Pr.  (N.  Y.)  131.  is  entitled  to  costs,  as  of  course,  nor 

Though  might  have  Been  before  Jua-  can  the  court  withhold  them.    Rugen 

tice. — It  makes  no  difference,  as  tocosts,  v.  Collins,  8  Hun  (N.  Y.)  384. 

that   the  defendant    might    not    have  Where  Juatioe  Has  No  Juriadiotion — 

questioned  the  title,  if  brought  before  a  Covenant  Broken. — As  a  justice  of  the 

justice.     Rogers  v.  McGregor,  4  Cow.  peace    has    no    jurisdiction,    in    New 

(N.  Y,)  531.  Hampshirey  of  covenant  broken,  on  a 

When  Removal  firom  a  JuBtioe. — Under  covenant  that  land  conveyed  is  free  of 

Michigan  H.  S.,  §  6897,  a  defendant  who  incumbrances,  the  plaintiff  can  recover 

recovers  judgment  in  a  suit  removed  full  costs,  however  small  the  recovery 

from  a  justice  because  involving  title  to  may  be.     Pritchard  v,  Atkinson,  4  N. 

lands,  is  entitled  to  costs  unless  the  title  H.  291. 

to  lands  did  not  come  in  question.  Nor  Diaolaimer  as  to  Part. — In  a  suit  to 

need  the  defendant's  title,  of  which  he  recover  land,  in  which  the  defendant 

gave  notice,  be  in  the  case,  or  be  sue*  files  a  disclaimer  as  to  part,  the  plain- 

cessfully  interposed  at  the  trial.     La-  tiff  can  recover  costs  upon  obtaining 

beau  V.  Labeau,  61  Mich.  81.  judgment  for  the  balance  of  the  land. 

Defendant   cannot  Recover  Coata  by  Willburn  t'.Tow(Tex.  Civ.  App.1893), 

Admitting    TiUe.—The   plaintiff    must  23  S.  W.  Rep.  S53. 

prove  title,  if  he  has  no  actual  posses-  Real  Actiona. — Within  the  meaning 

sion,  nor  can  the  defendant  take  away  of  Massachusetts  Stat.  1820,  c.  79,  §  4, 

his  right  to  costs  by  admitting  title  at  regulating  costs  on  appeals   from  the 

the  trial.  Hubbell  v.  Rochester,  8  Cow.  Common  Pleas,  all  actions  which  put 

(N.  Y.)  115.  in  issue  rights  to  real  estate  are  real 

Nor  on  Refusal  to  Divulge  Nature  of  actions.    Plympton  v.  Baker,  10  Pick. 

Contract. — Where  a  person  refused  to  (Mass.)  473. 
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title  is  fairly  put  in  issue  in  the  case,  the  matter  is  free  from  diffi- 
culty, and  the  plaintiff  should  be  allowed  costs  upon  rendition  of 
judgment  in  his  favor,  without  regard  to  the  amount  thereof.* 

(b)  Busing  tho  Imva. — ^When  the  action  is  one  which,  from  its 
nature,  necessarily  brings  into  controversy  the  question  of  title, 
the  same  rule  holds  as  to  costs.*  The  question  of  title  may  also 
be  brought  in  issue  in  an  action  so  as  to  allow  plaintiff  costs 
upon  recovery,  regardless  of  amount,  if  a  defense  is  pleaded  in 
opposition  to  the  plaintiff's  title,  which  requires  the  latter  to  be 
inquired  into  or  established.' 

1.  KeHj  V.  New  York,  etc.,  R.  Co.,  title  arose  on  the  pleadings  is  not  nec- 

81  N.  Y.  233.  essary  to  entitle  the  plaintiff  to  costs  on 

FUlntiff  Pat  to  Proof  of  Titlt. — In  recovery  of  less  than  $50.  Kelly  v. 
Powers  V.  Leach,  2a  Vt.  226,  the  court,  New  York,  etc.,  R.  Co.,  81  N.  Y.  233. 
in  an  action  of  trespass  on  the  freehold,  2.  An  Action  for  Damages  to  Beal 
held  that,  in  order  to  deprive  the  Bstate,  caused  by  a  nuisance,  is  an 
plaintiff  of  full  costs  in  case  of  a  recov-  action  giving  plaintiff  full  costs.  Bent- 
ery  for  less  than  $7  damages  (Gen.  ley  v.  Jones,  7  Oregon  108. 
Sut.,  c.  125,  §  22),  the  defendant  must  Suit  for  Diaaeisin. — Bristol  Mfg.  Co. 
make  no  question  in  regard  to  the  v.  Barnes,  54  Conn.  53. 
plaintifr*6  right,  either  of  title  or  pos-  ControTorsy  as  to  Boundary  Line. — 
session ;  if  he  put  the  plaintiff  upon  In  actions  where  a  division  or  bound - 
proof  of  his  title  or  possession,  or  at-  ary  line  is  in  dispute,  title  to  land  is 
tempted  to  show  a  counter- title,  or  involved,  so  as  to  give  costs.  Wash- 
right  of  possession  in  himself,  full  costs  burn  v.  Tinkham,  8  N.  H.  507;  Long 
would  be  allowed.  v,  Ober,  51  Vt.  73. 

Title  Iiicidentally  Involved  Not  Snffl-  Highway  Vel  Non. — Likewise,  in  tres- 

elent. — In  an  action  of  trespass  brought  pass  q,  c,/.,  where  the  question  whether 

in  the  County  or  Superior  Court,  in  the  locus  in  quo  was  a  highway  or  not, 

Conuecticutt  where  the  recovery  is  not  arose.     Anderson  v.  Buchanan,  8  Ind. 

above  $35,  it  is  not  sufficient,  to  give  132;  Heath  v.  Barmour,  53  Barb.  (N. 

plaintiff  full  costs,  that  the  title  to  land  Y.)  444,  35  How.  Pr.  (N.  Y.)  i. 

was  incidentally  involved  in  the  trial  of  Complaint    to    Show  License    brings 

the  cause,  but  it  must  have  so  come  in  the    right    of    title    or    possession    in 

question  as  to  be  decided  and  settled,  question,  where  the  act  complained  of 

Bishop  r.  Seeley,  18  Conn.  389.    Com-  is  an   unequivocal   act  of   possession, 

/0 re  Arnold  v.  Kellogg,  25  C!onn.  248.  e.  j?r.,  where  the  defendant  makes  perma- 

lasne  may  Appear  from  Pleadings  or  nent  erections,  as  a  stone  wall  inclosing 

Bvldenee. — Whether  the  title  is  drawn  plaintiff's  land,  cuts  trees,  etc.     Powers 

in  question  may  appear  either  from  the  v.  Leach,  22  Vt.  226. 

pleadings  or  from  the  evidence  at  the  An  Action  to  Set  Aside  a  Frandulent 

trial.     Bachelder  v.  Green,  38  N.  H.  Conveyance  by  a  judgment  creditor  was 

265;  Ward  V.  Bartlett,  i  N.  H.  15.  held  one  in  which  a  claim  of  title  to 

Seeord  mnst  Show  Fact  of  Issne. —  real  property  arose  on  the  pleadings, 

Where  the  statute,  in  C<?ff«^r/f(:»/,  made  within  New  Tork  Code  Pro.,  §^  304, 

costs     dependent    on     the     question  305,  and  entitled  the  successful  party 

whether  or  not  title  to  land  was  in-  to  costs  as  a  matter  of  right.      Van 

volved,  it  was  held  that  the  record  must  Wj'ck  v.  Baker,  11  Hun  (N.  Y.)  309. 

show  that  the  title  was  in  issue  in  such  Proof   of  Constmctive   Possession. — 

form  as  to  settle  it  conclusively  between  Where  a  plaintiff  relied  on  his  title  to 

the  parties.     Nor  was  it  sufficient  that  establish    a     constructive    possession, 

the  title  was  in  fact  in  question,  or  that  without  proving  actual  possession,  in 

the  judge  so  certified.     And  the  rule  trespass  or  case,  title  to  real  estate  was 

holds  the  same  under  the  present  as  held  to  arise  on  the  pleadings.     Booth 

under  the  former  practice.    Fowler  v,  r.  Sherwood,  12  Minn.  426. 

Fowler,  ^2.  Conn.  254.  8.  Pleas  Involving  Issue  of  Title. — In 

OHTtmcate  Hot  Hecessary.— In  New  New  Havif shire  the  title  is  drawn  in 

Tork  a  certificate  that  the  question  of  question  by  a  plea  of  soil  and  freehold. 
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A  ple»  denying  title  in  plaintiff  will  have,  of  course,  such  an 
effect ;  ^  likewise^  one  setting  up  title  in  the  defendant,^  or  a 

Forsaith  v.  Clogston,  3  N.  H.  403.    And  against  them  without  coiti.    Bell  v. 

by  a  brief  statement  to  same  effect,  and  Foxen,  43  Fed,  Rep.  755, 

evidence  in  support  thereof.     Wash-  1.  Havens    v.   Dale,   30    Cal.    547; 

burn  V.  Tinkham,  8  N,  H.  508.    By  a  Crowell  v.  Smith,  35  Hun  (N.  Y.)  182 ; 

plea  of  right  of  way.   Forsaith  v.  Clogs-  Horton  v,  Jordan  (Supreme  Ct.),  11  N. 

ton,  3  N.  H.  403 ;  Bartlett  v.  Prescott,  Y*  Supp.  3,  where  general  denials  were 

41  N.  H.  498,    And  by  plea  of  a  right  pleaded. 

of  common  or  fishery  in  the  defendant  Also  Jones  v.  Metropolitan  £1.  R. 

or  a  third  person,  under  whom  the  de-  Co.  (Super.  Ct.),  14  N.  Y.  Supp.  633, 

fendant  entered.    Forsaith  v»  Clogston,  where,  in  an  action  to  recover  nominal 

3  N.  H.  403.    And  by  an  action  of  cove-  damages  against  an  elevated   railway 

nant,  when  the  breach  assigned  is  an  company,    the    complainant    alleging 

incumbrance  from  a  highway.    Pritch-  that  the  defendant  had  interfered  with 

ard  XK  Atkinson,  4  N.  H.  291.    And  by  the  easement  of  his  abutting  property 

a  plea  of  a  proscriptive  right  to  flow  in  the  street,  without  taking  proceed- 

land.    Johnson  v.  Gould,  33  N.  H.  353.  ings  to  condemn,  the  allegations  were 

And   whenever  the  defendant  pleads  denied  upon  information  and  belief, 

any  species  of  title  to  real  estate,  either  pealal  of  Part  of  Complaint  SuAeleut 

in  himself  or  in  a  third  person »  in  op-  to  Involye  laaae. — Ownership  and  pos- 

pbsition   to  the  title  of  the  plaintiff,  session  of  certain   land,  and  that  de- 

Forsaith  Vp  Clogston,  3   N.    H.  403;  fendant  entered  and  carried  away  a 

Morse  V,  Davis,  24  N.  H.  ;63t     And  certain  building  there  situated,  were 

see  cases  classified  below.  alleged,   among  other  things,  in   the 

RecoTery   of   Undivided    Interest.  —  complaint.    The  answer  admitted  that 

Plaintiffs  in  trespass  to  try  title  were  defendant  was  sheriff,  and  in  such  ca- 

allowed  costs  on  recovery  of  an  undi-  pacity  levied  upon  and  took  into  cus- 

vided  interest  in  lands,  where  defend-  tody  said  building  under  an  execution, 

ants  filed  no  disclaimer,  but  defended  but  denied  all  other  allegations  of  the 

as  to  the  whole.  Ballard  v,  CarmichaeU  complaint,    Such  denial  was  held  to 

83  Tex.  355.  put  m  issue  plaintiff's  title  to  the  land, 

When  Np  Isane  on  Seeond  Trial. — In  and  upon  recovery  he  was  given  full 

an  action  of  trespass  ^.  c./,j  evidence  costs.    Lipsky  v,  Borgmann,  5a   Wis. 

on  the  first  trial  was  given  by  the  de-  356. 

fendant  as  to  a  boundary  line,  in  conflict  Issue  Not  Involved  unless  Rebuttlnf 

with  the  plaintiff's  evidence*     Upon  Bvldenoe. — A  defendant  may  deny  the 

the  jury  failing  to  agree,  a  second  trial  credibiliW  of  the  plaintiff's  testimony, 

was  had,  which  did  not,  however,  put  or  its  sumciency  in  point  of  law,  without 

the  plaintiff 's  title  in  issue.    A  verdict  bringins  the  title  to  real  estate  in  ques- 

for  the  latter  was  held  to  entitle  him  tion,  if  he  does  not  introduce  rebutting 

to  full  costs.    Bachelder  v.  Green,  38  evidence.    Bachelder  v.  Green,  38  N. 

N.  H.  366.  H.  366;  Forsaith  v.  Clogston,  3  N.  H. 

Dtsclalmer  after  Contest. — Upon  the  401. 

flling  of  a  disclaimer,  in  an  action  of  2.  Forsaith  v.  Clogston,  3  N,  H.  401 ; 

trespass  to  try  title,  by  a   defendant  Flagg  i;.  Gotham,  7  N,  H.366;  Morss 

after  years  of  litigation,   the  plaintiff  v,  Jacobs,  35  How.  Pr,  (N.  Y.  Super, 

can  recover  full  costs  up  to  the  date  of  Ct.)  90;  Boardway  v,  Scott,  31   Hun 

filing.     Harvey  v,  Carroll,  5  Tex.  Civ.  (N.  Y,)  378;  Noble  v.  Koonce,  76  N. 

A  pp.  334.  Car.  405. 

Wbere  Some  Plead  General  Issue  and  Ho  Certtflcikte  Necessary— Presumption 

Others  Disclaim.—  Costs  of  the  whole  firom  Allowance  of  Full  Costs,— In  tres- 

action    were    held    properly    awarded  pass  ^.c.y.  the  general  issue  was  plead - 

against  several  defendants  in  ejectment  ed    with    notice  of  a  claim  that  the 

who  plead  only  the  general  issue,  where  defendant  had  title,  and  also  a  right  of 

all  had  trespassed  and  taken  possession,  way.    Upon  verdict    in    favor  of  the 

each  claiming  a  certain  portion  of  the  plaintiff  for  less  than  $35  damages,  the 

land,  but  where  some  of  them  entered  judge  ordered  a  certificate  to  be  made 

a  disclaimer,  and  others,  with   plain-  part  of  the  record,  that  such  title  and 

tiff '9  consent,  agreed  to  a  judgment  right  of  way  were  directly  in  question 
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general  plea  of  not  guilty.^ 

(e)  WhMk  Title  Tf9%  in  Juu—in  CtoMna. — Unless  the  title  to  realty 
is  not  broupfht  directly  in  issue  in  a  case,  recovery  of  costs  by  Jhe 

plaintiff  will  be  dependent  on  the  amount  of  his  recovery  in 
damages.^ 

on  th«  trial  and  tri«d  by  the  jur^,  and  question  at  the  trial,  on  recovery  by  the 

allowed  full   costs.    It  was  held  that  plaintiff  of  less  than  (50,  the  defend- 

whether  the  certificate  was  necessary  ant  was  held  entitled  to  costs,  under 

andregular.ornot,  there  was  no  error  In  'Vny.  fVisconsin  Qtnt.,  c.  133,  §§54-56. 

the  record,  as  it  appeared  by  plea  and  Wausau  Boom  Co.  v.  Plumer,  49  Wis. 

notice  that  title  and  right  of  way  might  1 1 2. 

be  directly  involved,  and  by  the  taxa-  And,underC^»iitfc/iV»/Stat,(ed.  1854, 
tlon  of  full  costs  that  one  or  both  were  p.  100,  §  152),  a  verdict  in  trespass  q. 
involved.  Mansfield  v.  Church,  21  c./„  tried  on  the  general  issue  for  $5 
Conn.  80.  See  Granger  v»  Hancock,  2  damages,  could  carry  but  $5  costs,  even 
Root  (Conn.)  88 ;  Adgate  v.  Stores,  2  though  the  court  certified  that  the  de- 
Root  (Conn.)  161.  fendant  justified  his  entry  by  a  claim  of 

1.  King  V.  Bock,  80  Tex.  156,  where  title  in  fee,  and  that  the  jury  had  found 

the  defendant,  in  trespass  to  try  title,  this  claim  to  be  just,  as  to  apart  of  the 

failed  to  disclaim  as  to  plaintiffs'  undi-  locus  in  quo.     Arnold  v.  Kellogg,  25 

vided  interest  in  the  land,  and  required  Conn.  249. 

plaintiffs  to  establish  their  title  Waite.^On  a  verdict  for  $8  for  plain- 
thereto,  tiff  in  an  action  for  waste  against  his 

Pre«iiBii>tloiiliiFavorofIuut. — Upon  tenant,  joined  with  a  count  in  trover, 

a  judgment  for  plaintiff  on  plea  of  not  after  trial  on    the  general  issue  the 

gulltv  to  an  action  of  trespass  q.  c,  y.,  plaintiff  could  not  recover  full  costs, 

it  will   be  presumed,   if  necessary  to  the  right  and  title  of  property  not  be- 

support  the  judgment  for  costs,  and  the  ing  in  issue.     M'CuUough  v.  M'Cul- 

record  showing  nothing  to  the  contrary,  lough,  2  Nott.  ft  M.  (S.  Car.)  361. 

that  the  title  to  land  came  in  question  Wlien  Title  in  Dlipiite,t)nt  Not  in  Issue, 

at    the    trial.     Stewart    v.    Henry,    5  — In  Connecticut  the  plaintiffs  recov- 

Blackf.  (Ind.)  445.  ery  in  trespass  q.  c,/,,  in  the  Superior 

8.  Aetton  on  Goreoanta  in  a  deed  for  Court,  was  below  $35.     He  was  not 

selling  thirty-five  acres  as  being  forty  allowed  costs,  though  the  whole  dispute 

acres,  was  held  to  involve  no  question  was  concerning  the  title  to  land,  but  it 

as  to  the  title  to  land.    Chapman  v.  was  not  so  brought  up  upon  the  record 

Griffin,  i  Root  (Conn.)  525.  that  it  could  be  decided  so  as  finally  to 

Action  for  Diverting  a  Btream  from  settle  the  rights  of  the  parties  in  regard 

the    plaintiff's  barnyard,  and   tearing  to  it.    Bishop  v.  Seeley,  18  Conn.  394. 

away  his  watering  trough,   was  si  mi-  One  judge  dissenting. 

larly  decided.  Learn  t*.  Currier,  15  Hun  When  AUfgatlon  Concerning  Title  Tin- 

(N.  Y.)  184.  necessary. — In  New  Tork,  where  the 

Damages  fbr  Obstmcting  Way. — Like-  allegation  concerning  one's  ownership 

wise,  in  an  action  for  damages  caused  of  property  was  unnecessary  to  the  de- 

by  obstructing  the  approach  to  plain-  termination  of  the  case,  even  though  it 

tiff's  lands,  where  there  was  no  claim  was  denied  in  the  answer,  the  plaintiff 

for  an  invasion  of  his  possession  or  In-  on  recovery  of  less  than  $50  was  not 

jory  to  his  freehold,  the  plaintiff  was  allowed  costs.     Cleveland  v.  Wilder, 

not  entitled  to  full  costs  on  recover-  78  Hun  (N.  Y.)  591. 

ing  only  nominal  damages.    Rumsey  When  Ad  Damnnm  Enlarged  after  Be- 

V.  New  York,  etc.,  R.  (?o.  (Supreme  moval  of  Case. — In  N^ew  Jersey  an  in-' 

Ct),  21  N.  Y.  Supp.  193.  crease  in  the  amount  of  plaintiff's  claim 

Treapaaa. — In  an  action  for  trespass  in  an  action  after  removal  from  a  jus- 

in  cutting  out  a  t>oom8tick  in  a  boom  tice's    court  upon   plea   of   title,  dis- 

in  plaintiff's  lawful  possession  and  con-  charges  defendant's  obligation  to  plead 

trol,  where  nothing  appeared  in   the  title,  and  if  he  fails  so  to  do,  plaintiff  is 

pleadings  which  reouired  proof  of  title  not  entitled  to  costs  upon  recovery  of 

to  realty!  nor  was  tnere  any  certificate  $4.    Chambers  v.  Wambough,  28  N.J. 

of  the  court  that  such  title  came  in  L.  530. 
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When  Plaintiff's  Title  Admitted. — If,  in  his  answer,  the  defendant 
admits  title  in  the  plaintiff,  as  set  forth  in  the  complaint,  an  issue 
of  title  is  avoided,  and  costs  depend  on  the  amount  of  plaintiff's 
recovery.* 

When  SaceesefnUy  Denied. — Likewise,  when  the  defendant  denies 
successfully  the  title  as  set  up  by  the  plaintiff.* 

(3)  Costs  when  Reccntery  below  Limited  Amount, — If  the  title  to 
realty  is  decided  to  be  in  issue,  the  plaintiff  is  entitled  to  costs  on 
recovery  of  damages,  though  the  amount  of  the  latter  be  below 
the  sum  limited  to  entitle  him  to  costs  in  ordinary  cases,  provided 
the  court  in  other  respects  has  jurisdiction  of  the  case.^ 

(4)  Costs  in  Suits  for  Trespass — (»)  General  Bole. — The  same  rule 
holds  in  actions  of  trespass,  in  which  the  title  to  realty  comes  in 
question.* 

(b)  TretpasB  q.  c.  f. — In  actions  of  trespass  qu^re  clausum  fregit^ 

1.  Shurtleff  v.  Hutchins,  10  Met.  (S.  Car.)  340;  Clary  v,  McGlynn,  46 
(Mass.)  248.  C<?»«/flr^  Robbins  V.  Saw-  Vt.  347;  Long  v,  Ober,  51  Vt.  73; 
yer,  3  Gray  (Mass.)  375.  See  also  Maxim  v.  Wedge,  69  Wis.  547. 
Craven  v.  Price,  53  Barb.  (N.  Y.)  442,  4.  Druse  v,  Wheeler,  22  Mich.  439; 
37  How.  Pr.  (N.  Y.)  15;  Dunster  v.  Koenigshof  t^.  Spaulding,  59Mich.  245; 
Kelly,  55  N.  Y.  Super.  Ct.  370;  Lynk  Jackson  f.  Randall,  11  Johns.  (N.  Y.) 
?'.  Weaver,  128  N.  Y.  171;  Kreuger  r.  405;  Russ  v.  Dole,  13  Johns.  (N.  Y.) 
Zirbel,  2  Wis.  233.  306;    Chandler  x\   Duane,    10   Wend. 

2.  Chapman  v.  Knowles,  34  111.  App.  (N.  Y.)  563;  Tunnicliff  xk  Lawyer,  3 
558;  Pevare  v.  Towne,  57  N.  H.  220;  Cow.  (N.  Y.)  382;  Mumford  x\ 
Morss  7'.  Salisbury,  48  N.  Y.  636;  Withey,  i  Wend.  (N.  Y.)  279;  Barney 
Brainerd  v,  Casey,  37  Vt.  479.  v,  Keith,  6  Wend.  (N.  Y.)  555;  Brown 

■  3.   Granger     v.     Hancock,    2    Root  v.  Majors,  7  Wend.  (N.  Y.)  495;  Rad- 

(Conn.)  88;  Adgate  v.  Stores,  2  Root  ley   v.   Brice,  6   Wend.   (N.  Y.)  539; 

(Conn.)   160;    Sutherland  v,  Jackson,  People  v.  New  York  C.  P.,  18  Wend. 

32  Me.  80;    Morrison  v,  Kittridge,  32  (N.   Y.)    579;    O'Reilly   v,   Davies,   4 

Me.   100;    Burnham   v.  Ross,  47  Me.  Sandf.  (N.  Y.)  722  ;  Dunckel  v.  Farley, 

456;    Maxwell  x\   Potter,  47  Me.  487;  i  How.    Pr.  (N.  Y.)    180;    Galveston 

Mellows  XK  Hall,  49  Me.  335;  Butter-  Land,  etc.,  Co.  v.  Perkins  (Tex.  Civ. 

field  V.  Caverly,  6  Cush.  (Mass.)  275;  App.   1894),  26  S.  W.  Rep.  356;  King 

Murray  r.  Watson,   12  Cush.  (Mass.)  i;.  Haley,  75  Tex.  163. 

457;  Willard  t*.  Baker,  2  Gray  (Mass.)  TrespMS  wltb  Other  Caaaes  of  Action. 

336;  Reed  xk  Wilson,  11  Gray  (Mass.)  — The  rule  is  unchanged  where  counts 

486;  Ryder  V.  Hathaway,  2  Met.  (Mass.)  for  removing  personalty  after  unlaw 

96;    Sawyer  x\  Ryan,  13  Met.  (Mass.)  ful   entry  are  contained  in  the   same 

144;    Plympton    i.    Baker,    10    Pick,  action.     Walters  v.  Teffl,  57  Mich.  390. 

(Mass.)   473;     Knorr  v.   Canfield,  78  Certificate    Necessary. — In  Pennsyl- 

Mich.  168;  Thorn  V.  Maurer,85  Mich,  xmnia^   however,  a  certificate  in  such 

5^)9;    Blackwell  v.   Leslie,  4  N.  J.  L.  case  is  necessary  to  give  plaintiff  full 

1215;    Vantyl  v.  Marsh,  5  N.J.  L.  584;  costs.     But  not  where  the  aspot  tai'it  is 

Hankinson   v,  Baird,  6   N.  J.  L.  130;  laid  as  a  separate  and  distinct  claim. 

Hunt  V.  Morris,  12  N.  J.  L.  175;  Budd  Simonds  v.  Barton,  76  Pa.  St.  434. 

V.    Stille,   16  N.   T.  L.  263;    Dixon  v.  Certificate    Contested  after  RemoTal 

Scott,   18   N.  J.  L.  430;    Mumford  v.  from  Justice. — The  granting  of  a  cer- 

Withey,  i  Wend.  (N.  Y.)  279;  Quinn  tificate  that  the  title  to  land  came  in 

x\  Winter  (C.  PI.),  7  N.  Y.  Supp.  755;  question,  essential  to  recovery  of  costs, 

Bruen   v.   Manhattan  R.  Co.  {C.  PI.),  may   be  contested   by  the   defendant, 

14  N.  Y.  Supp.  285,  affirmed  in  14  N.  even  though  he  has  ousted  the  juris- 

Y.  Supp.  788;  Farrell  v.  Hill,  69  Hun  diction  of  a  justice  in  the  action  by  an 

(N.  Y.)455;  Norton  v.  Hart,   i   Ohio  affidavit  that  the  title  would  come  in 

154;    Weiand  v.  Dillinger,  z  Leg.  Gaz.  question.     Hoke  v.  Beckley,  10  Pa.  Co. 

(Pa.)  115;  Woodward  V,  Moore, 9  Rich.  (it.  Rep.  306. 
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lull  costs  are  allowed  the  plaintiff  without  reference  to  the 
amount  of  liis  recovery,  where  the  court  has,  in  other  respects, 
jurisdiction.^  Sut  not  if  the  title  to  real  estate  is  not  in  question.* 
(5)  Costs  itt  Other  Actions  for  Damages, — In  all  actions  brought 
foT  the  recovery  of  damages  inflicted  upon  land,  or  concerning 
the  same,  tlie   general  rule  followed  is  to  allow  the  plaintiff  full 

1.  Spalbcrgh  v.  AValrod,  i  Johns.  Cas.  cannot  be  recovered  where  the  action 

(N.  Y.)    i62»   -where   the  recoverjr  was  was  not  commenced  before  a  justice. 

|io.     Also  Utter   v.   Gifford,  25   How.  Van  Buskirk  v,  Dunlap,  2  Wkly.  L. 

Pr.  CN.  Y.    Supreme  Ct.)  289,  where  Mag.  (Ohio)  125. 

plaintiff  recovered   less  than  $50,  and  2.  Ward  v,  Bartlett,    i    N.    H.    14; 

holding  that   the   provisions  of  2  Rev.  Crosbj  v.  Moore,  6  N.  H.  57,  where 

Stat.  33B,  §  3,   *'*'  of  trespass  on  lands,"  the  recovery  in  each  case  was  less  than 

are  not  repealed   by  the  Code  of  Pro-  $6.66,  and  but  $342,  respectively,  and 

cedure.      But   see  Launitz  v.  Bamum,  plaintiff's  costs  were  limited.    In  ac- 

^  Sandf.  (N.  Y.)   637.    Also  Hinds  i\  tions  commenced  previous  to  N.   H. 

KnoXf  4  S.  &   R.  (Pa.)  417;  Gower  v.  Stat,  of  June  30, 1825,  if  title  to  real  es- 

Clayton,  6  S.  &  R.  (Pa.)  85;  Wilkin-  tate  was  not  in  question,  and  the  recov- 

son'r.Grey,  14  S.  &  R.  (Pa.)  345;  Moon  ery  below  forty  shillings  damages,  no 

r.  l^ong,    12   Pa.  St.  207;   Painter  v,  more    costs    than    damages   were    al- 

Kistler,   59  Pa.  St.  331 ;  Willet  v.  Se-  lowed.      Dennison    v.    Perkins,   3  N. 

viUc,  2  Grant's  Cas.  (Pa.)  388,  though  H.  313. 

the  damages  found  be  less  than  forty  When    Title    In    Question. — In   such 

shillings.      See    Stuart  v,   Harkins,  3  cases,   the    title    is  in    question  only 

Binn.  (Pa.)  321 ;  Lindenburger  ?;.  Un-  where  the  defendant  sets  up  a  title  in 

nih,  I  Browne  (Pa.)  194.  opposition  to  that  of  the  plaintiff.  For- 

And  where  the  recovery  was  but  (5.  saith  v,  Clogston,  3  N.  H.  401. 

Williams  v.  Glenn,  2  P.  &  W.  (Pa.)  Less  than  Damages,  If  Court  80  Or- 

137;  Breneman  v,  Neff,   i  Leg.  Opin.  dors. — And  it  is  in  the  discretion  of 

(Pa.)  122.  the  court  whether  or  not  to  limit  plain- 

Damagas  Soekoned  in  Pennsylvania  tiff  *s  costs  to  an  even  smaller  sum  than 

Csrrency. — In  Pennsylvania,  in  actions  the  damages  recovered.   Ward  v,  Bart- 

of  trespass  quart  cfausum  fregit^  the  lett,  i  N.  H.  14. 

minunum  of  damages  which  will  en*  Whore  Damages  Boduood  on  Second 

title  the  plaintiff  to  costs  must  be  reck-  Trial. — Where  the  plaintiff  recovered, 

oned  in   the  currency   of   that    state,  but,  the  title  not  being  in  question,  was 

Chapman     v,    Calder,     14    Pa .     St.  limited  in  his  costs,  and  the  case  was 

357.  reviewed,  and  on  second  trial  the  dam- 

Jndgo*s  Certifleate  before  Judgment.—  ages  were  reduced,  the  plaintiff  was 

And  to  entitle  him  to  full  costs,  where  held  not  entitled  to  the  full  costs  of  the 

the  verdict  is  less  than  forty  shillings,  original  suit,  even  if  the  title  was  put 

under    Stat.    22  &  23  Car.  II.,  c.  9,  in  question  in  the  trial  upon  the  re- 

the  judge's  certificate  must  be  made  be-  view.     Woodbury  v.  Parshley,   10  N. 

fore  judgment.    Simondsi^.  Barton,  76  H.  392. 

Pa.  St  434.  Case  Reviewed  on  Defendant's  Motion. 

Treble  Costs. — In  New  T'ork,  under  — In  such  case  if  defendant  obtains  a 

I  R.  L.  1813,  525,  (  29,  giving  treble  review  and  succeeds  only  in  reducing 

damages  in   trespass    for  timber  cut,  the  damages  a  small  amount,  the  court 

plaintiff  can  recover  treble  costs.   Mor-  may,  in  its  discretion,  limit  his  costs, 

ris  V.  Brush,  14  Johns.  (N.  Y.)  328.  Woodbury    v,    Parshley,    10    N,    H. 

When  Not  Allowed. — But  if  the  treble  392. 

damages  recovered    in    the   Supreme  Judge's    Certifleate    that    Title   was 

Court  are  below  $50,  treble  costs  will  Concerned. — In  Masfachusetts,  on  re- 

not  be  allowed.  Hasbrouck  v,  Schoon-  covery  of  but  $15,  the  judge  must  cer- 

maker,  3  Cow.  (N.  Y.)  346.  tify  that  the  title  to  real  estate  was  in 

Whan  Seeovery  within  Juitloe'8  Juris-  fact  concerned,  as  required    by  Stat. 

dletlon. — If  the  claim  for  damages  is  1862,  c.   36,    to    give   plaintiff    costs, 

beyond  a  justice's  jurisdiction,  but  the  Heims    v.    Ring,    \\    All^n    (Mfiss.) 

recovery  within  such  jurisdiction,  costs  352. 
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costs  if  he  recover  any  damages,  although  the  amount  of  the 
latter  may  be  trifling.* 

g.  No  More  Costs  than  Damages — (i)  In  General. — In 
many  of  the  states,  upon  recovery  by  the  plaintiff,  in  certain  cases, 
of  an  amount  less  than  a  specified  sum,  his  costs  are  h'mited  to 
the  amount  of  his  damages  or  recovery.* 

1.  Marius  t;.  Bicknell,  lo  Cal.  217,  was  held  not  included,  and  costs  were 
an  action  to  test  the  right  to  the  use  of  not  allowed  plaintiff  upon  recovery  of 
water  and  to  recover  damages  for  its  $1  damages.  Durfee  v.  Granite  Moun- 
diversion,  the  recovery  being  below  tain  Min.  Co.,  13  Mont.  181. 
$300;  Heims  v.  Ring,  11  Allen  (Mass.)  **A  Bight  to  an  Easement,*'  within 
352,  being  for  damages  for  trespass  to  Massachusetts  Pub.  Stat.,  c.  198,  f  6,  as 
real  estate,  recovery  being  below  $20,  to  costs,  was  held  involved  in  an  action 
and  judge  certifying  as  to  title ;  Mur-  brought  for  diverting  surface  water  and 
ray  v,  Watson,  12  Cush.  (Mass.)  457,  turning  it  upon  plaintiff's  land,  when 
for  corrupting  the  water  of  a  well  on  defendant  claimed  the  right  so  to  do,  on 
the  plaintiffs  land,  recovering  less  than  the  ground  of  its  being  necessary  to  the 
|2o;  Simpson  v,  Seavey,  8  Me.  138,  proper  construction  and  maintenance 
and  Williams  v.  Veazie,  8  Me.  106,  for  of  his  railroad,  and  plaintiff  could  re- 
diverting  water  from  a  mill,  or  obstruct-  cover  full  costs  without  regard  to  the 
ing  a  water  course,  on  recovery  of  less  amount  of  his  damages.  Rathke  v. 
than  $20;  Burrill  v.  Martin,  12  Me.  Gardner,  134  Mass.  14. 
3^5,  for  flowage,  recovery  being  $6.87 ;  Costs  Discretionary  with  Court. — In 
Mellows  V.  Hall,  49  Me.  335,  for  carer  Minnesota^  in  an  action  commenced  in 
lessly  setting  a  fire  by  which  trees  on  the  District  Court  for  damages  to  real 
plaintifTs  land  were  burned,  damages  estate  in  which  the  claim  was  over  $100, 
being  below  $20;  Wendell  v.  Greaton,  and  recovery  below  $50,  the  allowance 
63  Me.  267,  for  nuisance  to  real  estate,  of  costs  was  adjudged  discretionary 
with  similar  damages;  Koenigshof  v,  with  the  court,  under  Comp.  Stat. 
Spaulding,  59  Mich.  245,  for  digging  a  Minn.,  c.  62 ,  §  5,  which  provides  that 
trench  through  which  water  of  a  lake  in  "  other  actions,'*  costs  may  be  al- 
flowed  upon  and  injured  land;  Thorn  lowed  or  not  in  the  discretion  of  the 
r.  Maurer,  85  Mich.  569,  for  injury  to  court.  Turner  r.  HoUeran,  8  Minn.  451. 
crops  caused  by  defendant  setting  Where  Justice  without  Jurisdiction. — 
water  back  upon  the  land  on  which  In  an  action  for  trespass  on  real  prop- 
they  were  growing,  damages  being  six  erty  in  which  the  claim  exceeded  $100, 
cents;  Brown  v,  Ashley,  13  Nev.  251,  the  plaintiff  was  allowed  costs  without 
for  wrongful  diversion  of  water;  Nor-  regard  to  the  amount  of  his  recovery, 
ton  V.  Hart,*i  Ohio  154,  for  trespass  to  since  a  justice  had  no  jurisdiction  if  the 
real  property  where  damages  claimed  sum  demanded  was  over  $100,  such  a 
exceeded  $100;  GufTey  t'.  Free,  19  Pa.  case  being  governed  by  Ohio  Code, 
St.  384,  trespass  for  injuries  to  real  §  552.  Norton  v.  Hart,  1  Ohio  154. 
property,  verdict  being  for  less  than  2,  Georgia. — Hardin  v.  Lumpkin,  5 
forty  shillings.  See  supra  (4),  Costs  in  Ga.  452;  Mangham  v.  Reed,  11  Ga.  137. 
SuUs  for  Trespass.  And  see  Thurmond  v.  Horton,  10  Ga. 

When  Action  for  Nuisance,  and  Not  500;  Stapp  v,  Partlow,  Dudley  (Ga.) 

Trespass. — In    Montana^     under    Act  176. 

1889,  §  I,  awarding  costs  in  actions  of  Indiana. — Dodd  v,  Sheeks,  5  Blackf. 

trespass  upon  realty  without  reference  (Ind.)  592;  Conner  v.  Winton,8  Ind. 

to  the  amount  of  damages  recovered,  315;  Burnett  r.  Coffin,  4  Ind.  218;  Purs- 

an  action    against  a  mining  company  ley  v.  Wikle,  118  Ind.  139. 

for  damages    for    contaminating    the  Iowa, — Britton  v.  Wright,  i  Greene 

waters  of  a  certain  creek  by  the  mix-  (Iowa;  426. 

ture  of  deleterious  substances  therein  Michigan.  —  Meyer    v.    Wood,    38 

and  placing  debris  in  the  same,  which  Mich.  297;  Dinger  v.  Miller,  39  Mich, 

flowed  down  and  through  plaintiff^s  ir-  332;  Johnston  v.  Disbrow,  47  Mich.  59. 

rigating  ditches  upon  his  farm  lands,  New  Hampshire. — ^Jonesr.  Lane(N. 

destroying  vegetation    and    rendering  H.)  63  N.  H.  331. 

the  water  unfit  for  domestic  purposes.  New   Torh.  —  Feeney  v.   Brooklyn 
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(2)  Cases  where  Rule  Not  Applicable, — But  there  are  exceptions 

City  R.  Co.,  36  Hun  (N.  Y.)  197;  Wil-  tlon.— Under  the  Statute  of  Connecticut 

SOD  r.  McGregor,  58  Hun  (N.  Y.)  607,  (Laws  of  1886),  providing  that  in  ac- 

13  N.  V.  Supp.  39;  Corbln  r.  Milton,  lions  of  trespass   dnd  trespass  on  the 

27  How.  P^.  (N.  Yi  Supreme  Ct.)  76.  case  tried  in  the  Superior  Court,  where 

N^rtk   Carolina, — Bridgers  v.  Pur-  the  damages  found  do  not  exceed  $35, 

cell,  I  Ired.  (N.  Car.)  23a.  no     more    costs     than    damages    are 

Pennsylvania. — Stuart  v,  Harkins,  3  recoverable,    unless,     among     others, 

Bion.  (Pa.)  321 ;  Brown  v,  EUta,  3  Luz.  the  right  to  the  use  of  water  comes  in 

L.  Obs.  (Pa.)  166;  Knappetiberger  v.  question,  an  allegation  of  the  plaintiff, 

Roth,  153  Pa.  St.  614;  Winger  V.  Rife,  not  denied  by   the  defendant,   of  his 

lOi  Pa.  St.  152.  right  to  the  use  of  water  which  had 

Tennessee, — Bates  v,  Sullivan,  3  Head  been  diverted,  such  diversion  being  the 

(Tenn.)   632;    Steffner   v.  Burton,  87  basis  of  the  claim  for  damages,  was  held 

Tenn.  135.  not  to  raise  a  question  that  took  the 

Vermoni.-^-VXvLVCiX^  v.  Marsh,  15  Vt.  case  out  of  the  operation  of  the  statute. 

306;  Smith  V,  Shumway,  2  Tyler  (Vt.)  White  v.  Fuller,  36  Conn.  149. 

74;  DwinelU  v,  Aikin,  2  Tyler  (Vt.)  Jury  eannot  OtbenrlM  Award  Goita. — 

78;  Parsons  v.  Young,  2  Vt.  434;  Rob^  Under  the  Georgia  Act  of  1767,  where 

inson  r.  Whitcher,  2  Vt.  563;  Brainerd  the  damages  assessed  were  below  forty 

V,  Caseyt  37  Vt«  479.  shillings,  the   plaintiff  could   have  no 

Virginia.  —  Bills  v„   Harris,  2I    Va.  more  costs  than  damages,  though  the 

Gas.  26.  jury  found  "ten  cents  and  costs  of  suit  for 

Washington.  —  Meade  "0,  French,  4  the  plaintiff."     Hardin   t/.  Lumpkin,  5 

Wash.  II.  Ga.  452;  Mangham   v.  Reed,   11    Ga. 

H'w^iijfji.^-Sherible  v.  Janish,  13  137.     And  see  Thurmond  t'.  Horton,  10 

Wis.    615;    Fitzer    r.   McCannan,   14  Ga.  500.    And   where  the  jury  found 

Wis.  63.  **  for  the  plaintiff  one  cent,  and  costs  to 

TtttatoLaadNotlnydlYad.— In  Brain-  the  defendant,''  it  was   held   that   the 

erd  V.  Casey,  37  Vt.  479,  in  an  action  law  and  not  the  jury  determined  the 

of  trespass  to  the  freehold,  the  main  question  of  costs.     Conner  v,  Winton, 

question    was    one    of    bouhdary    be-  8  Ind.  315. 

tween  the  lands  of  the  parties.  The  Flai&tlff  must  be  Awajrdad  Bueh  Costs, 
jury  found  the  line  to  be  as  the  defend-  — Where  the  whole  costs  of  an  action 
ant  claimed,  but  that  he  had  cut  be-  were  allowed  to  plaintiff  on  a  judg- 
yond  that  line,  upon  the  plaintiff^s  land,  ment  of  $1,  when  the  statute  author- 
trees  to  the  value  of  $3.50,  and  verdict  ized  a  recovery  of  costs  equal  to  the 
was  for  plaintiff  for  that  amount.  Since  judgment,  and  no  more,  a  motion  to  so 
the  defendant  did  not  claim  *'  right  of  modify  the  judgment  as  to  give  all  the 
title  or  |>osse88ion "  beyond  that  line,  costs  against  him  was  properly  over- 
but  only  denied  the  fact  of  committing  ruled,  rursley  v.  Wikle,  118  Ind.  139. 
any  act  of  trespass  beyond  it,  the  plain-  Lack  of  RaeoYsry  Dnt  to  nalntUTa 
tiff,  under  Gen.  Stat.,  c.  125,  §  22,  WalYer. — The  provision  of  Ca»<ic/A  Code 
could  recover  no  more  coftts  than  dam-  Civ.  Pro.,  art.  478,  that  in  actions  for 
ages.  personal  wrongs  no  more  costs  than 

And     in     Arnold    i),    Kellogg,    25  damages  can   be  awarded,  unless  the 

Conn.  249,  under  Statute,  ed.  1854,  i>.  latter  be  above  forty  shillings,  prevented 

100,  %  152,  enacting  that  a  plaintiff  in  a  plaintiff  from  recovering  costs  who 

trespass  recovering  not  more  than  $35  recovered    no   damages,   though  such 

damages,  shall  be  entitled  to  no  more  failure  was  caused  by  a  written  waiver 

costs  than  damages,  unless  the  title  to  by    him  of   any  other  recovery  than 

land  is  in  question,  it  was  held  that  a  costs.     Browning  v,  Spackman,  7  Mon- 

verdict  in  an  action  of  trespass  q,  c.f.^  treal  L.  R.  Super.  Ct.  369. 

tried     on    the    general   issue,  for    $5  *'0«ats'' Includes  Dlslrarsdmtnts. — In 

damages,  could    carry    but    an    equal  Wisconsin  Rev.  Stat.,  §  2918,  subd.  4, 

amount  of  costs,  although  the  court  which  provides  that  if  plaintiff  in  certain 

certified  that  the  defendant  justified  his  actions  recovers  less  than  $50  damages, 

entrv  by  a  claim  of  title  in  fee,  and  that  **  he  shall  recover  no  more  costs  than 

the  jury  had  found' his  claim  to  be  just,  damages,"  the  word  "costs'*  was  held 

as  to  a  part  bf  the  hens  in  quo.  to  include  disbursements.    Emerick  v, 

Blcbt  to  9«e  ef  Watar  Kol  in  Qnes-  Krause,  52  Wis.  358. 
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made  to  the  application  of  this  rule,  where  the  plaintiff  is  not 
limited  in  his  recovery  of  costs  upon  a  judgment  rendered  in  his 
favor,  the  amount  of  the  latter  being  immaterial.^ 

(3)  Who  Liable  for  Remaining  Costs, — The  rule  most  generally 
followed  in  regard  to  the  awarding  of  the  costs  remaining  after 
deducting  those  allowed  plaintiff  to  the  amount  of  his  recdvery, 
is  that  each  party  pays  his  own  costs.* 

No  More  CkMts  tlima  Amount  Finally  damages  shall  be  recovered,  is  not  ap- 

RaeoTorad. — In    Vermont^  a  restriction  plicable  to  actions  of  replevin.    Gaston 

of  plaintiff's   costs  to   the  amount  of  v.  Canty,  48  Conn.  139. 

debt  or  damages  recovered,  in  actions  Indiana. — Section  398,  2  G.  &  H.  227, 

before  a  justice  or  appealed  bj' the  plain-  similarly  providing  in  all  actions  for 

tiff,  applies  to  the  sum  finally  recov-  damages  solely  not  arising  out  of  con- 

ered,  although  this  be  a  balance  upon  a  tract,  when  the  recover  is  less  than  $5, 

plea,  or  on  book  in  offset,  and  continu-  does  not  apply  to  appeals  from  justices 

ances  may  have  been  occasioned  there-  of   the    peace.    Castle   v.   House,   41 

by.     EUenwood  v.   Parker,  3  Vt.  65 ;  Ind.  333. 

Plumley  v.  Marsh,  15  Vt.  306.  Iowa. — Replevin  suits  are  not  included 

In   Alahama,  when   the  recovery   is  in  a  similar  rule  when  the  recover  is 

below  twentv  dollars,  the  plaintiff  will  less  than  $50.     Moore  v,   Ross,  Morr. 

not  be  so  limited  as   to  costs  if  it  is  (Iowa)  401. 

properly  certified  that  he  ought  to  have  Misslulppi. — Nor  is  action  of  as- 
recovered  more.  Baker  v.  Keith,  77  sumpsit  upon  an  open  account  em- 
Ala.  544.  But  in  absence  of  a  certifi-  braced  in  the  words  **  action  on  the 
cate  of  the  presiding  judge  at  the  trial  case,"  used  in  the  statute  (H.  &  H. 
that  he  ought  to  have  recovered  more,  572,  §  104)  providing  for  no  more  costs 
the  plaintiff  on  recovery  in  an  action  than  damages  when  the  latter  is  under 
of  tort  of  but  twenty  dollars  can  re-  $10.  Fletcher  v,  Benbrook,  5  Smed.  & 
cover  no   more  costs  than    damages.  M.  (Miss.)  619. 

Nor  if    the   damages    do  not   exceed  Now  York. — Code  Civ.  Pro.,  §  3228, 

five  dollars,  even  though  the  jury  find  limiting  costs  to  amount  of  damages 

costs  for  him.     Reid  v,  Gordon,  2  Stew,  when  recovery  is  below  $50,  was  held 

(Ala.)  469;  Ivey  v,  McQueen,  17  Ala.  not  to  apply  to  an  action  for  damages 

408;  Galle  V,  Lynch,  21  Ala.  579.  for  a  death  by  the  wrongful  act  or  neg- 

1.   Alabama. — The  Ala.  Stat,  of  1822,  lect  of  another.    Gordon  v,  U.  S.,  etc., 

limiting,    in    certain     cases,    the     re-  Steamboat  Co.,  59  Hun  (N.  Y.)  626,  13 

covery    of     plaintiff's    costs    to     the  N.  Y.  Supp.  653. 

amount     of     the     damage     sustained  Nor  to  an  action  for  personal  injuries 

when   the  same  is  not  more  than  $5,  sustained  by  an  employee  from  defective 

does  not  extend   to  actions  of  trespass  machinery  furnished  by  his  emploj'er. 

quare   clausum    fregit,     Williams  v.  Rieger    v.    Fahys     Watch-Case    Co. 

Perkins,  i  Port.  (Ala.)  471.    Nor  to  an  (Brooklyn  City  Ct.),  13   N.  Y.  Supp. 

action    of    debt    on    an     attachment  788. 

bond  to  recover  damages  for  the  wrong-  Tennosseo.— The  Act  of    1829,  c.  i, 

ful  and  vexatious  suing  out  of  the  at-  similarly  providing  when  recover3'  does 

tachment.    McAllister  v,  McDow,  26  not  exceed  $5,  was  held  not  to  embrace 

Ala.  453.    Nor  to  cases  of  trespass  to  the  action  of   trespass  quart  clausum 

try  titles.    McGehee  v.  Evans,  i  Stew,  fregit.    Winters  v,  McGhee,  3  Sneed 

(Ala.)  589.     Nor  to  action  of  trover.  (Tenn.)  128. 

Johnston  v,  Sims,  4  Stew.  &  P.  (Ala.)  2.  Feeney    v.    prooklyn     City     R. 

330.  And  the  statute  that  similarly  pro-  Co.,  36  Hun  (N.  Y.)  197.     Also  Corbin 

vides  as  to  costs  upon  recovery  of  no  v,  Milton,  27  How.  Pr.  (N.  Y.  Supreme 

more  than  $20,  does  not  apply  to  ap-  Ct.)  76,  holding  that  defendant  is  not 

peals  from  justices'  decisions.  Baker  v,  entitled  to  costs,  because  they  are,  by 

Keith,  77  Ala.  544.  section  305  of  the  code,  given  to  him 

Oonneotieut.-^onn.  Gen.  Stat.,  tit.  19,  only  when  plaintiff  is  not  entitled  to 

c.  14,  §  8,  providing  that  in  actions  of  recover  them.     AlsoGardenhire?'.  Mc- 

tort,  etc.,  where  the  damages  recovered  Combs,  i  Sneed   (Tenn.)  83  ;   Bates  i*. 

do  not  exceed  $50,  no  more  costs  than  Sullivan,  3  Head  (Tenn.)  632.  The  Act 
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OmIs  ai  1>eptilll#iit  npon  Amount      COSTS,     in  Controversy  or  Sum  BotovOred. 

(4)  One-quarter  Costs. — In  some  states,  only  one-quarter  as 
much  costs  as  damages  have,  by  statute,  been  allowed  the  plain- 
tiff on  his  failure  to  recover  more  than  a  certain  limited  sum.^ 

A.  Costs  when  Claim  Reduced  by  Set-off. — See  article 
Set-off  and  Counterclaim. 

i.  Costs  when  Claim  Reduced  by  Tender.— See  article 
Tender. 

j\  Costs  when  Claim  Reduced  by  Payment. — See  article 
Payments. 

k.  Costs  when  Claim  Reduced  by  Offer  of  Judgment.- - 
See  article  Offers  of  Judgment. 

/.  Costs  when  Claim  Reduced  in  Other  Ways. — Where 

claims  are  offset  in  other  ways  than  those  above  treated,  recov- 
ery of  costs  will  depend  on  the  circumstances  of  each  particular 


of  1852,  c.    146,  repealed   the  Act  of  Likewise,  in  an  action  to  recover  a 

181 1,  c.    91,   on    this    subject,  which  penalty,  which  was  *' not  to  exceed  one 

makes  the  plaintiff,  in  such  case,  liable  hundred  dollars,*'  where  the  jury  as- 

for  the  whole  costs  beyond  the  amount  sessed  damages  for  the  plaintiffs  at  one 

of  recovery.    Gray  v.  Tate,  11  Humph,  cent.     Houlton  v.  Martin,  50  Me.  336. 

(Tenn.)64.  But  see  i»/ra.  Also  Meade  2.  Disolalmer  of  Another  Claim. — A 

V,  French,  4  Wash.  1 1 ;  Sherible  v.  Ja-  decree  for  injunction  as  to  one  claim  of  a 

nish,  13  Wis.  615;  Fitzer  t;.  McCannan,  patent,  which  claim  was  sustained  with 

14  Wis.  63.     ContrOy  Conner  v.  Win-  some  doubt  as  to  its  patentability,  was 

ton,  8  Ind.  315,  in  which  a  verdict  for  made  without  costs,  upon  filing  a  dis- 

one  cent  damages  and  a  like  sum  in  claimer  of   another  claim  which    was 

costs,  and  that  defendant  recover  as  to  held  invalid.    Campbell  Printing  Press, 

the  residue  of  costs,  was  upheld.    Also,  etc.,  Co.  v,  Eames  Vacuum  Brake  Co., 

to  the  same  effect,  Britton  v,  Wright,  x  44  Fed.  Rep.  64. 

Greene  (Iowa)  426;  Steffner  v.  Burton,  Equitable  Defense. — The  plaintiff  can 

87  Tenn.  135.  recover  his  costs,  where  his  recovery  is 

1.  Robbins  V.Sawyer, 3 Gray  (Mass.)  reduced  below  $100  by  equitable   de- 

375 ;  Dexter  v.  Manley,  4  Cush.  (Mass.)  fense.  Manning  v,  Eaton,  7  Watts  (Pa.) 

14;    Shurtleff    v,   Hutchins,    10    Met.  346. 

(Mass.)  248 ;  Leland  v.  Bussey,  7  Pick.  Goiinter  BTldence. — The  provision  of 

(Mass.)  13.  the  New  Tork  statute  that    plaintiffs 

BoMonatile  Expectation  of  Greater  in  a  court  of  record  whose  *' claim,  as 
EecQiyery  Fonnded  on  miapmrehenaion  established  at  the  trial,'*  exceeds  $200, 
of  Lav. — Though  the  quarter- costs  rule,  and  is  reduced  by  set-offs,  shall 
under  the  statute,  was  not  to  be  adhered  recover  their  costs,  does  not  so  entitle 
to  if,  in  the  opinion  of  the  court,  the  a  plaintiff  whose  claim  is  prima  facie 
plaintiff  had  a  reasonable  expectation  established  for  more  than  $200,  but  is 
of  recovering  more  than  £4  damages,  reduced  below  that  amount  by  counter 
it  was  held  that  if  such  expectation  was  evidence.  To  entitle  him  to  costs  where 
based  on  a  misapprehension  of  the  law,  he  recovers  less  than  that  sum,  his 
he  could  not  recover  full  costs.  Top-  claim  must  have  been  reduced  by  set- 
pan  V.  Atkinson,  2  Mass.  365.  offs  merely.     Spring  Valley  Shot,  etc.. 

Such  expectation  was  held  to  be  rea-  Co.  v.  Jackson,  2  Sandf.  (N.  Y.)   622. 

sonable,  however,  if  the  court  estab-  A  Parol  Offer  to  Refer  a  disputed  claim 

lished  a  new  rule  of  assessing  damages  asainst  a  decedent's  estate,  under  4  N. 

which  reduced  the  plaintiff's  claim,  and  Y.  Rev.  Stat.  (8th  ed.),  p.  2561,  §  36,  is 

he  could  obtain  full  costs.    Bickford  v,  held  suflicient  to  la^'  the  foundation  for 

Pase,  2  Mass.  455.  costs  on  recovery  by  action.     Roberts 

In  Maine^  where  the  amount  recov-  v.  Pike  (C.  PI.),  14  N.  Y.  Supp.  957. 

ered   is  reduced  to  less  than  $20,  the  Return  of  Article  Sued  for. — \i  the 

plaintiff  is  entitled  to  only  quarter  costs,  damages  in  trover  are  reduced  by  proof 

Ladd  V.  Jacobs,  64  Me.  347.  of  return  of  the  article  sued  for,  pending 
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bomble  and  Tnbto  Corta.                  COS  TS.  Whem  AlkwsMt. 

V.  Double  akb  Treble  Cobtb — 1.  When  Allowable. — In  some  states 
the  allowance  of  double  and  treble  costs  is  authorized  by  statute  in 

certain   cases.^    Thus,  they  are  sometimes  allowed  in  cases  of 

the  suit,  this  does  not  affect  plain-  Harden,  ii  Gray  (Mass.)  436;  Hutch- 
tiff's  right  to  full  costs.  Brick  v.  Reed,  inson  v.  Methuen,  i  Allen  (Mass.)  33; 
I  Root  (Conn.)  136.  See  Humiston  v,  Perkins  r.  Littlefield,  5  Allen  (Mass.) 
Smith,  33  Conn.  24.  371 ;   Casejr   v.    King,   98  Mass.  505 ; 

Special  Oontraet  to  Pay  Third  Ferson.  Boswell  v.  Cutter,  1 17  Mass.  72 ;  Cas- 
— If  the  plaintiff's  demand  of  over  $100  sidy  r.  Hj'land,  120  Mass.  23i ;  Pine  v. 
be  reduced  by  evidence  of  a  special  Morrison,  121  Mass.  297;  Behan  v. 
contract  to  pay  the  debt  of  a  third  per-  Williams,  123  Mass.  367;  Holbrook 
son,  he  may  recover  costs.  Manning  v.  Haney,  124  Mass.  357 ;  Burbank  v, 
V.  Eaton,  7  'Watts  (Pa,)  346.  Sec  Rod-  Woodward,  124  Mass.  355? ;  Witt  v.  Pot- 
man v.  Hutchinson,  4  whart.  (Pa.)  242.  ter,    125    Mass.  363;    Blackington    v. 

An  AdXDtosion  of  Sum  In  Zand,  by  an  Johnson,  126  Mass.  23. 
assignee,  greater  than  the  creditor  In  MinneBOta,  under  Minn.  Rer. 
finally  recovered,  with  denial  of  liabil-  Stat.,  §  257s,  in  actions  to  recover  dam- 
ity  as  garnishee,  will  not  defeat  her  ages  for  the  killing  or  injuring  of  cat- 
liability  for  costs  in  favor  of  the  gar-  tie  by  reason  of  failure,  on  the  part 
nishee.  T.  T.  Haydock  Carriage  Co.  of  railroad  companies,  to  build  and 
7'.  Pier,  78  Wis.  579.  maintain    proper    cattle    guards     and 

Breach  of  Warranty. — In  debt  on  a  fences,  double  costs  are  given  against 

single  bill  given  for  the  price  of  a  horse,  the  railroads.     Schimmele  v.  Chicago, 

in  the  common  pleas,  where  the  defend-  etc.,  R.  Co.,  34  Minn.  216;  Johnson  r. 

ant  showed  a  breach  of  warranty,  in  Chicago,   etc.,   R.  Co.,  39  Minn.  425; 

consequence  of  which  a  verdict  was  re-  Hooper   v.   Chicago,   etc.,  R.  Co.,  37 

turned  for  less  than  $100,  the  plaintiff  Minn.  52. 

was  held  entitled  to  costs.     Sadler  r*.  ReploTln. — Where  the  defendant  de- 

Slobaugh,  3  S.  &  R.  (Pa.)  388.  murred    successfully    to    one    of    the 

Other  Matters  of  Reduction. — On  suit  counts  in  replevin,  and  recovered  a 
in  the  Circuit  Court,  in  debt,  assumpsit  verdict  on  the  other  counts,  upon  which 
or  covenant,  for  more  than  $50,  and  he  had  joined  issue,  he  was  held  to  be 
proof  on  the  trial  of  a /ri/MA  yiizriV  right  entitled  to  double  costs  on  the  issues, 
to  recover  an  amount  exceeding  that  but  only  to  single  costs  on  the  demur- 
sum,  the  plaintiff  is  entitled  to  costs  on  rer.  Gibbs  v.  Bull,  20  Johns.  (N.  Y.) 
recovery  of  $50  or  less,  the  reduction  212;  Waring  v.  Acker,  i  Hill  (N.  Y.) 
having    been   caused    by   evidence  of  67J. 

matters  of  set-off,  or  other  matters  of  In    Pennsylvania^   the  Act  of  1772, 

reduction.Higmant'.  Bfown,  3  Ind.430.  giving  double  costs  against  the  plain- 

1.  Frivolous  Bzctptioni. — In  Massa-  tiff  in  replevin  where  he  became  non- 
chusetts^  under  Mass.  Gen.  Stat.,  c.  suited  or  discontinued,  was  declared  to 
1 12,  §  13,  double  costs  are  allowed,  if  it  be  penal,  and  hence  to  be  strictly  con- 
appears  that  the  exceptions  are  frivo-  strued.  Prescott  v.  Otterstatter,  85  Pa. 
lous,  immaterial,  or  intended  for  delay.  St.  534. 

The  question  whether  that  fact  appears  In    replevin   for  rent  in   arrear,  in 

is  for  the  court  upon  the  bill  of  excep-  Pennsylvania,    on     an     appeal     from 

tions.      Blackington    v,    Johnson,   126  the  award  in  favor  of  the  avowant,  the 

Mass.  31.    Double  costs  must  be  moved  plaintiff  was  held  not  to  be  liable  for 

for,  under  this  statute,  otherwise  they  double  costs.     Hartley  v.  Bean,  i  Miles 

are   not  awarded.     Norris   v.   Lynch,  (Pa.)  168. 

121  Mass.  586.  Interlocutory  HOtlona. — Double  costs 

For  cases  in  which  double  costs  were  are  not  to  be  awarded  on  interlocutory 

imposed  under  the  above  statute,  see  motions  and  rules.     Rider  v.  Hubbell, 

Williams  v,  Greene,  2  Cush.  (Mass.)  4    Wend.    (N.    Y.)    20 1 ;   Waring    v, 

465;    Timson     v.   Moulton,    3    Cush.  Acker,  i  Hill  (N.  Y.)  673. 

(Mass.)  270;   Mansfield   v,  Corbin,  4  Report  of  RefBreoi. — A  party  is  not 

Cush.  (Mass.)  213 ;  Carter  v.  Smith,  9  entitled  to  double  costs  upon  the  report 

Cush.  (Mass.)  323;  Tuttle  v,  Holyoke,  of  referees.    They  are  granted,  it  was 

6  Gray  (Mass.)  448;  Shelton  t*.  Banks,  held  in  Calkins  f.  Williams,  5   How. 

10    Gray    (Mass.)    402;     Harden     v,  Pr.  (N.  Y.  Supreme  Ct.)   393,  under 
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trespass^  on  lyrit  of  error  and  appeal,^  and  to  officers  unsuccess- 
fully sued  for  official  acts.^ 

the  ^ew  Tork  statute,  onlj  upon  ver-  cause  was  heard  before  the  judge  alone, 

diet,  demurrer,  nonsuit,  non-pros,  or  on  error  to  the  court  of  errors,  double 

discontinuance.  costs  could  not  be  awarded  against  the 

Equity. — Double  costs  are  not  gran  ted  plaintiff  in  error.     Shields  v.  Losear, 

in  equitable  actions.    Taaks  xk  Schmidt,  34  N.  }.  L.  530. 

2^  How.  Pr.  ( N.  Y.  Supreme  Ct.)  340 ;  2.  Fuller  v.  Wilcox,  19  Wend.  (N.  Y.) 

S'tewart  v,  Schultz,  50  Barb.  (N.  Y.)  3CI  ;  Porter  v.  Cobb,  25   Hun  (N.  Y.) 

192,  33  How.  Pr.  (N.  Y.)   3,  34  How.  184;  Burhans  v.  Blanchard,  i  Den.  (N. 

Pr.  (N.  Y.)  31.  Y.;  626;  Nichols  v.  Ketcham,  19  Johns. 

Klghtto.— In  Miekigran,  it  has  been  <N.  Y.)  167;  Wales  v.  Hart,  2  Cow. 

held  that  double  costs" given  bj  statute  (N.  Y.)  426;   People  v,  Colbome,  20 

are  rested  in  the  plaintiff  by  recovery  How.  Pr.  (N.  Y.  Supreme  Ct.)  378; 

of  judgment,  and  no  special  finding  or  Lawrence  v.  Titus,  z  Hall  (N.  Y.)  421; 

order  of  court  is  necessary  to  entitle  Shaw  w.  Raymond,  2  Cow.  (N.  Y.)  512. 

him  to  have  them  taxed.    People  t*.  Honfeaaanoa. — Statutes    giving  dou- 

Wayne  County,  14  Mich.  33;  Wheel-  ble    costs    to    officers    unsuccessfully 

ock  V,  Hotchkiss,  18  How.  Pr.  (N.  Y.  sued  **for  or  concerning  any  matter  or 

Supreme  Ct.)  468   {contra ^  Stewart  v.  thing  done  by  virtue  of  their  offices," 

Schultz,  33  How.  Pr.  (N.  Y.  Supreme  apply  only  to  acts  of  malfeasance  and 

Ct.)  3);  Carpentier  v,  Willet,  3  Robt.  not  to  those  of  nonfeasance.     Piatt  f. 

(N.  Y.)  700,  28  How.  Pr.  (N.  Y.)  376.  Osborn,  2  Cow.  (N.  Y.)  527;  Warner 


A  Vartel  AgraaaeBt  to  BatUt  without  v.  Lownds,  i  Hall  (N.  Y.)  224;  Gibbs 

costs  was  held  to  be  eround  for  deny-  v.  Bull,  20  Johns.  (N.  Y.)  212.    But  see 

in g  a  motion  for  double  costs.    Otman  People  v,  Colbome,  30  How.  Pr.  (N. 

V,  Fish,  I  How.  Pr.  (N.  Y.)  185.  Y.  Supreme  Ct.)  378. 

Applieatkm  moat  be  llada  to  the  court  DamviTar.  —  Double    costs    are    not 

for  treble  costs,  or  they  will  not  be  eiven  in  case  of  a  judgment  for  the  de- 

Allowed.  Anonymous,  4  Wend.  (N.  Y.)  fendant  on  demurrer,  Stone  v.  Woods, 

216;  Wheelock  v,  Hotchkiss,  18  How.  5  Johns.  (N.  Y.)  182;  Wait  v.  Durand, 

Pr.  (N.  Y.  Supreme  Ct.)  468.  9  Johns.  (N.  Y.)  254;  nor  on  certiorari, 

Wliat  tUHita  OoTanis.— The  statute  Clute  v.  Van  Slvck,  3  Cow.  (N.  Y.)  17; 

in  force  at  the  time  of  the  trial  deter-  Walt  v.  Durand,  9  jqhns.  (N.  Y.)  254. 

minea  the  right  to  treble  costs.     Smith  OwBarihlp. — The    double    costs    al- 

V.  Castlers,  c  Wend.  (N.  Y.)  81;  Mor-  lowed  an  officer  in  an  action  against 

ris  V.  Brush,  14  Johns.  (N.  Y.)  328;  him  for  his  official  acts  belong  to  the 

Beekroan  r.  Chalmers,  i  Cow.  (N.  Y.)  party  and  not  to  his  attorney.  McFar- 

584;  Bennet  v,  Rathbun,  17  Johns.  (N.  land  v.  Crary,  6  Wend.  (N.  Y.)  297. 

Y.)  37;  Volk  V,  Youngs,  i  Cow.  (N.  Bqnttf. — The  statutes  giving  double 

Y.)  425;  Hasbrouck  v.  Schoonmaker,  costs  to  public  officers  have  been  held 

3  Cow.  (N.  Y.)  346.  not  to  apply  to  proceedings  in  equity. 

1.  Butler    V.    Fessenden,    12    Cush.  Davis  v.  Cooper,  50  Barb.  (N.Y.)  376; 

(Mass.)  78;  Horton  v.  Palmer,  3  N.  H.  Stewart  v,  Schultz,  ^o  Barb.  (N.  Y.) 

432;  Sabin  v.  Philbrick,  4  N.  H.  164;  192,  34  How.  Pr.  (N.  Y.)  31. 

Jackson  v,  Delancy,  13  Johns.  (N.  Y.)  In  Bontli  Gartilna,  the  statute  giving 

537;  Stone  V.  Burt,  3  Cow.  (N.  Y.)  379;  double  costs  to  magistrates  extends  to 

Smith  V,  Pepoon,  25  Wend.  (N.  Y.)  qui  tarn  actions  as  well  as  to  others. 

2ci;  Carpentier  v.  Willet,  3  Robt.  (N.  Barksdale  v.  Morrison,  3  McCord  (S. 

Y.)  700;  Hester  v.  Hester,  i  Ired.  (N.  Car.)  184. 

Car.)  187.  A  OoUaotor  of  a  School  Diatrlet,  when 

Minnesota. — Double  costs  will  not  be  unsuccessfully  sued  for  an  act  done  in 

allowed  on  appeal  under  a  statute  au-  his  official  capacity,  is  entitled  to  double 

thorizing  this  court,  in  its  discretion,  to  costs.    Reynolds  v.  Moore,  9  Wend, 

give  such  costs  to  the  party  prevailing  (N.  Y.)  35. 

upon  a  writ  of  error.    St.  Martin  v.  Di  Replevlii  against  an  officer,  to  re- 

Deanoyer,  i  Minn.  156.     And  see  Dela-  cover  goods  which  he  has  taken  In  ex- 

ney  v.  Towns,  i  Allen  (Mass.)  407.  ecution,  the  defendant  is  not  entitled  to 

New  Jersey. — Where,  in  the  lower  double    costs.    Cnimmcr   v,    Huff^    1 

court,  trial  by  jury  was  waived  and  the  Wend.  (N.  Y.)  24. 
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S.  Mode  of  Computation. — In  England,  and  in  some  of  our  states, 
the  mode  of  computing  double  costs  is  by  adding  fifty  per  cent 
to  single  or  ordinary  costs,  and  treble  costs  by  adding  seventy-five 
per  cent  to  single  costs '}  but  in  other  states  double  and  treble 
costs  are  computed  by  actually  doubling  and  trebling  single  costs.^ 

71.  Co§T§  UPON  Oeaittivo  Hew  Tbial.— See  article  New  Trial. 

Vn.  C0BT8  nr  Equitt — 1.  Oenend  Principles.— The  awarding  of 
costs  in  cases  in  equity  is  said  to  rest  in  the  sound  discretion  of 
the  court,'  but  this  does  not  mean  that  such  discretion  may  be 

Reymal. — A  reversal  of  a  judgment  Florida, — White  v.  Walker,  5  Fla. 

aeainst  a  public  officer  does  not  entitle  478. 

him  to  double  costs;  his  right  to  them  Georgia, — Pearce  v.  Chastain,  3  Ga. 

is   determined   by   his  success  at  the  226 ;  Ross  v,  Stokes,  64  Ga.  758. 

trial.    Heimers  v.  Davidson,  2  City  Ct.  Illinois, — Blue  v.  Blue, 38  III.  9;  Pack- 

(N.  Y.)  308.  wood  V,  Gridley,  39  III.  388  ;    Under- 

1.  Gilbert  v,  Kennedy,  22  Mich.  5;  wood  v.  West,  52  111.  397;  Ennor  v. 
Stevens  V.  Ligon,  Harp.  (S.  Car.)  439;  Thompson,  46  111.  214;  Northern  Illi- 
Patchin  v.  Parkhurst,  9  Wend.  (N.  Y.)  nois  R.  Co.  v.  Racine,  etc.,  R.  Co.,  4Q 
443.  See  Walker  z;.  Burnham,  7  How.  111.  356;  Barton  v,  Mosher,  62  111.  237; 
Pr.  (N.  Y.  Supreme  Ct.)  55.  Sapp  v,  Phelps,  92  111.  588;  Schultze  r. 

In    computing     double     costs,    the  Houfes,  96  III.  335 ;  Carpenter  v.  Davis, 

whole  taxed  bill  is  to  be  employed,  in-  72  111.  14;  Otis  r.  Gardner,  105  111.  436; 

eluding     disbursements.      Klinck     v,  Rogers  t;.  Tyley,  144  III.  652;  Morrison 

Kelly,  15  Abb.  Pr.  N.  S.   (N.  Y.  Su-  v.  Morrison,  11  111.  App.  605;  Hurd  v, 

preme  Ct.)    135;    Roys   v,  Willet,  15  Ascherman,  117  111.  501;  Converse  r. 

Abb.  Pr.  N.  S.  (N.Y.)  136,  note.  Rankin,   115   III.  398;    Frisby  r.  Bal- 

2.  Welsh  V,  Anthony,  16  Pa.  St.  254;  lance,  5  III.  287;  Mc Artec  v.  Engart, 
Shoemaker   v,  Nesbit,  2  Rawle  (Pa.)  13  III.  242. 

201 ;    Crane    v.  Dod,  2   N.  J.  L.  320;  Kentucky, — Kaye  v,  Louisville  Bank, 

Mairs  v.  Sparks,  5  N.  }.  L.  592;  Shields  9  Dana  (Ky.)  261. 

V.  Lozear,  34  N.  J.  L.  530.  Maine,  —  Stilson  v,  Leeman,  75  Me. 

In    rendering   judgment    for    treble  412. 

costs  it  is  sufficient  to  state  the  total  Maryland,  —  Owings  v,  Rhodes,  65 

amount  as  '*  being  treble  the  costs  and  Md.  4C» ;    Dodge  r.  Stanhope,  55  Md. 

charges  of  the  plaintiff,"  without  first  113;  Smith  v.  Shaffer,  50  Md.  132. 

specifying   the    amount  of  the  single  Massachusetts, '-%9Mv\di^t^   v.  Frost, 

costs  and  then  the  trebled  sum.     Da-  5  Pick.  (Mass.)  259;  Clark  v.  Reed,  11 

vison  V.  Schooley,  10  N.  J.L.  145.  Pick.  (Mass.)  446. 

8.  Alabama.  —  Falkner  r.  Campbell  Michigan. — (Z^omstock  r.  Comstock, 

Printing  Press,  etc.,  Co.,  74  Ala.  359;  24  Mich.  39;  Van  Wert  v.  Chidester, 

Gray  r.  Gray,  15  Ala.  779;    Randolph  31  Mich.  207. 

V.  Rosser,  7  Port.  (Ala.)  249;    Hunt  v.  Minnesota.  —  Wallrich    v.  Hall,    19 

Lewin,  4  Stew.  &  P.  (Ala.)  138;  Kitch-  Minn.  383;  Van  Meter  v.  Knight,  32 

ell  V.  Jackson,  71  Ala.  556;  Ex  p.  Rob-  Minn.  205. 

inson,  72  Ala.  389.  Montana.—^X^Lok.  v.  Black, 5  Mont.  15. 

Arkansas, —  Jones    v.    Graham,    36  New  Jersey. — State  v.  Tolan,  33  N. 

Ark.  383.  J.  L.  195. 

California, — Williams  v,  MacDoug-  New  Tor k, — Kreitzr.  Frost,  55  Barb, 

all,  39  Cal. 80;  Gray  v.  Dougherty,  25  (N.  Y.)  474;  Blacks.  O'Brien,  23  Hun 

Cal.  266;  Abram  v,  Stuart,  96  Cal.  235;  (N.  Y.)  82;  Staiger  v,  Schultz,  4  Abb. 

Harvey  v.  Chilton,  11  Cal.  114.  App.  Dec.  (N.  Y.)  293, 3  Keyes  (N.  Y.) 

Colorado,  —  Ratcliffe    v.  Dakan,   16  614;  Shley  t;.  Marshall,  29  N.  Y.  494; 

Colo.  100.  Church  v,  Kidd,  3  Hun  (N.  Y.)  254; 

Connecticut, —  Hoyt    v.    Smith,    28  Sweet  v.  Syracuse  (Supreme  Ct.),  20  N. 

Conn.    472 ;    Cowles  v.   Whitman,  10  Y.  Supp.  924;  Black  v,  O'Brien,  23  Hun 

Conn.  124.  (N.Y.)  82;  Pattison  v,  Hull,  9  Cow. 

Delaware,  —  De  Pusey  v,  Du  Pont,  (N.  Y.)  747;  Herrington  v,  Robertson, 

1  Del.  Ch.  77.  71  N.  Y.  280. 
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exeixrised  arbitrarily  or  capriciously,*  or  that  the  decision  of  the 
court  will  not  be  subject  to  revision  on  appeal,  although  in  prac- 
tice its  action  is  seldom  revised  except  upon  a  clear  showing  of 
abuse.* 
The  statement  simply  means  that  the  disposition  of  costs  is 

Oregon, — Cole  v,  Logan,  34  Oregon  ordinary  legal  costs  of  an  action,  he  has 

504.  not  the  discretion    to  decree   the   ex- 

i*r«i»jrr/v<riiitf.— O'Hara  v.  Stack,  90  traordtnarj  costs  incurred  hy  a  party. 

Pa.  St.  477;  Denchey  r.  Harrisburg,  2  Williamson    v.   Williamson,    i     Mete. 

Pearson  (Pa.)   330;    Gyger's    Appeal,  (Ky.)  305. 

62  Pa.  St.  73;    Coleman  v.  Brooke,  39  Interlocutory  Decreo. — The  costs  of 

Leg.  Int.  158;  Greenmount  Cemetery  an  appeal  by  the  defendant  in  an  equity 

Co.*s  Appeal  (Pa.  1886), 4  Ail.  Rep.  538;  suit,  dismissed  without  any  order  as  to 

Stocker  v.   Hutter,  134  Pa.  St.  I9,'2(^  costs,  because  brought  on  an  interlocu- 

W.  N.  C.  (Pa.)  321,  47  Pa.  Leg.  Int.  tory  decree,  will  be  imposed  upon  the 

343;  Neel  r.  Neel,  i  Grant's  Cas.  (Pa.)  defendant  in  the  discretion  of  the  court 

171.  below,    although    the    final    decree    is 

Somik  Carolina, — Nimmons  v.  Stew-  rendered  in  his  favor.  Keller  v,  Swartz, 

art,  13  S.  Car.  445;  Cooke  v.  Penning-  8  Lane.  L.  Rev.  (Pa.)  105. 

ton,    15    S.    Car.    185;   Winsmith    r.  Bzecutori  and  Admlnlitratori — The 

Winsmith,  15  S.  Car.  611;  Johnson  v.  rule  that  costs  in  equity  are  discretion- 

Pelot,  24  S.  Car.  255;  Gary  z*.  Barnwell,  ary  with  the  court,  applies  to  suits  by 

34  S.  Car.  595;  Geddes  v,  Hutchinson,  executors  or  administrators.    The  stat- 

40  S.  Car.  402;  Bean  v.  Bean,  38  S.  utes  as  to  their  liability  do  not  apply  in 

Car.  607.  equity.    Garr  t'.  Bright,  i   Barb.  Ch. 

Virginia. —  Dillard    v.   Dillard,  77  (N.  Y.)  157;  Van  Rfper  v.  Poppen- 

Va.  820  hausen,  43  N.  Y.  68. 

Wisconsin,  —  Arnold  v.  Juneau  VariouB  Clasiei  of  Aetiona  in  which 
County  43  Wis.  637;  Mowryr.  Baraboo  costs  were  held  discretionary:  F'or 
First  Nat,  Bank,  66  Wis.  539;  Jones  v.  specific  performance  of  executory  con- 
Jones,  71  Wis.  513.  tract    to  convey  land  and    to    adjust 

United  States, — Canter  x\  American  accounts,  Parton  v.  Boyd,  104  N.  (iar. 

Ins.  Co.,  3  Pet.  (U.  S.)  319.  422.     For  2tXi  accounting  between  part- 

Hatvro  of  Ooits. — Costs  in  equity  have  ners,  Gilman  v.  Vaughan,  44  Wis.  646 ; 

DO  bearing  upon  the  merits,  and  are  no  McGillvray  v.  Moser,  43  Kan.  219.  For 

part  of   the    relief   sought.     Gray   v,  foreclosure  of  a  mechanic's  lien,  Spru- 

Dougberty,  25  Cal.  266.                   '  hen   v.   Stout,  53    Wis.   517.     To  set 

TlM  SogiilatlOB  of  Gotta  by  Statute  is  aside  commission  in  lunacy,  Carter  v. 

not  such  a  jurisdictional  question  as  to  Beckwith    (Supreme    Ct.),    11    N.   Y. 

contravene  a  constitutional  provision  Supp.  170. 

that  certain  courts  shall  have  original  In  an  Action  of  a  Legal  Nature,  to  re- 

jurisdiction   in   all    cases    at  law  and  cover  possession  of  land,  if  the  defend- 

equity,  so  as  to  prevent  a  statute  giving  ant  succeeds  upon  an  equitable  defence, 

a  party  costs  as  of  right  in  an  equitable  the  costs  are  properly  chargeable   to 

case  from  being  mandatory  as  violating  the  plaintiff,  and  the  court  has  no  dis- 

the  equity  rule  that  the  chancellor  will  cretion  except  &s  to  costs  of  appeal. 

dispose  of  costs  according  to  his  dis-  Cythe    v.  La   Fontain,   51    Barb.  (N. 

cretion.    Dudley  v.  Facer,  8  Utah  403.  Y.)  186. 

mnneaota. — In  the  statutory  pro-  On  Demurrer,  it  has  been  held  that 
visions  declaring  that  in  equitable  ac-  the  Court  of  Chancery  has  no  discre- 
tions the  allowance  of  costs  shall  be  in  tion  with  respect  to  costs.  Hicks  v. 
the  discretion  of  the  court,  the  term  Campbell,  19  N.  J.  £q.  183;  Plumley  v, 
"costs'*  refers  to  statutory  costs  as  Plumley,  8  N.  T.  Eq.  511. 
distinguished  from  disbursements,  the  1.  Couch  t;.  Millard,  41  Hun(N.  Y.) 
prevailing  party  being  entitled  to  the  312;  Biddle*s  Appeal  (Pa.  1887),  8  Atl. 
latter  as  of  right.  Van  Meter  r.  Rep.  640;  Ervin  v.  Collier,  2  Mont. 
Knight,  32  Minn.  205.  608;  Snapp  v.  PurccU,  13  Lea  (Tenn.) 

Extraordinary  Ooeta.— In  Kentucky,  693. 

it  has  been  held  that  while  the  chan-  2.  See  infra,  IX.  Costs  in  Appellate 

cellor  has  the  discretion  to  decree  the  Court. 
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not,  as  in  cases  at  law,  predetermined  by  fixed  rules,  but  in  every 
case  the  court  will  take  into  consideration  all  the  circumstances, 
and  grant  costs  as  justice  seems  to  dictate.* 

Saoogniiad  Bulet. — In  dealing  with  costs,  as  with  other  matters, 
the  practice  of  the  court  has  now  crystallized  into  well-recog^nized 
rules,  which  are  departed  from  only  in  unusual  cases.* 

The  Time  of  Awarding  CosU  in  equity  cases,  as  well  as  the  party  to 
whom  they  shall  be  awarded,  is  discretionary  with  the  court.* 

Ezpren  Award. — To  entitle  a  party  to  costs  in  an  equity  case,  they 
must  be  expressly  awarded  by  the  court.* 

2.  The  PrevailiJig  Party. — Prima  facie  the  prevailing  party  in 
cases  in  equity,  as  at  law,  is  entitled  to  receive  costs,  and  it  is 
desirable  to  depart  as  little  as  possible  from  the  rules  of  law  on 
this  subject;^  but  the  unsuccessful  party  may  show  circumstances 

1.  i?« /.  Robinson,  73  Ala.  389 ;  Bel-  on  with  the  cause.    Jones  tu  Cozeter, 

mont  V,  Pouvert,  38  N.  Y.  Super  Ct.  2  Atk.  400.      But   it  is   not   usual  in 

425 ;    Hoyt  t\  Smith,   38  Conn.  473 ;  chancery  cases,    except    in    rare    and 

Stocker  v.  Hutter,  134  Pa.  St.  19;  Bean  special  cases,  for  the  chancellor  to  act 

V.  Bean,  38  S.  Car.  607.  upon   his  discretion  and  pronounce  a 

In  Black  v.  O'Brien,  33  Hun  (N.  Y.)  decree  for  costs  until  the  final  hearing 

82,  which  was  an  action  hy  a  judgment  or   absolute   disposition   of  the  entire 

creditor  to  set  aside  a  conveyance  of  cause.     State    v.   Fort,    18    Ark.   203; 

land  made  by  a  debtor  as  fraudulent,  it  Peake  7'.  Young,  40  S.  Car.  41 ;  Mann 

was  said  by  the  court :  **  Costs  in  equity  v.  Rice,  3  Barb.  Ch.  (N.  Y.)  42. 

do  not  depend  upon  any  statute,  nor  do  4.  Conable  v,  Bucklin,  3  Aik.  (Vt.) 

they  absolutely  depend  upon  the  event  321 ;  Gladding  v,  Warner,  36  Vt.  54; 

of  a  cause.     I'he^'  depend  upon  con-  Kreitz  v.  Frost,  55  Barb.  (N.  Y.)  474. 

science  and  upon  a  full  and  satisfactory  Where  a  party  takes  a  final  decree, 

view  and  determination  of  the  whole  silent  as  to  costs,  without  reservation, 

merits  of  a  case.    They  rest  in  sound  he  waives  his  claim  for  costs.    Travis 

discretion,  to  be  exercised  under  a  con-  t*.  Waters,  13  Johns.  (N.  Y.)  500.     But 

sideration   of    all    the   circumstances."  where  a  cause  stood  over  for  hearing 

See  Eastburn  z'.  Kirk,  3  Johns.  Ch.  (N.  with  leave  to  file  a  supplemental  bill. 

Y.)  318.  and  nothing  was  said  as  to  the  costs, 

In  Law  t'.  McDonald,  9  Hun  (N.  Y.)  and  a  subsequent  decree  in  the  cause 

23,  the  court  said:  "In  exercising  this  directed  the  defendant  to  pay  all  the 

discretion  courts  of  equity  are  gener-  complainant's  costs  not  previously  dis- 

ally  governed  by  certain  fixed  principles  posed  of,  it  was  held  that  the  costs  of 

which  they  have  adopted  upon  the  sub-  the  supplemental  bill  were  embraced 

jectof  costs;  and  do  not,  as  is  frequently  by  the  decree.     Rogers  v.  Rogers,   3 

supposed,  act  upon  the  mere  caprice  of  Paige  (N.  Y.)  458. 

the  judge  before  whdm  the  cause  is  In  South  Carolina^  it  has  been  held 

heard ;  the  discretion  to  be  exercised  that  while  costs  are  largely  in  the  dis- 

is  a  sound  discretion.     Doubtless,  too,  cretion  of  the  court  of  equit}',  yet  if  they 

the  discretion  of  the  trial  court  will  be  are  not  otherwise  ordered  in  the  judg- 

conclusive  in  the  case,  save   when   it  ment  they  will  follow  the  event  of  the 

appears  that  its  exercise  has  been  in  action  and  be  taxed  against  the  losing 

manifest  disregard  of  equity  and  right,  party.     Murray    r.  Aiken,  39  S.  Car. 

So  it  has  been  said  that  the  court  will  457;  Higginbottom  v.  Peyton,  4  Rich, 

not  on  appeal,  attempt  to  control  this  Eq.  (S.  Car.)  314. 

discretion  except  in  cases  of  its  mani-  0.  Hunter  i\  Marlboro,  3  Woodb.  & 

fest  abuse."  M.  (U.  S.)  168;  Thrall  v,  Chittenden, 

a.  Thrall  r.  Chittenden,  31  Vt.  183.  31  Vt.   183;   Walling   v.   Kinnard,  lo 

S.  2  Daniels  Ch.  Pldg.  &  Pr.,  p.  1376.  Tex.  508;  Adkins  v,  Edwards,  83  Va. 

Costs  may  be  awarded  during  suit  in  300 ;  Magarity  v.  Shipman,  83  Va.  784; 

equity  to  empower  the  plaintiff  to  go  Alexander  v,  Meroney,  30  S.  Car.  3^; 
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which  will  defeat  this  right.* 
S.  When  Coits  will  1m  Apportioned  or  Vol  Awarded.  —  Where 

Turner  v.  Johnson,  95  Mo.  431 ;  White  (Mass.)  446;   Hunt  v.  Lewin,  4  Stew. 

V.    Walker,   5    Fla.  478;    Clement  v.  &  P.  (Ala.)  138;  Gray  r.  Gra^-,  15  Ala. 

Wheeler,  25  N.  H.  361.  779;  Temple  v.  Lawson,  19  Ark.  148; 

Courts  of  equity  do  not  adhere  as  in-  State   v.  Fort,  18  Ark.  202;  Tomlinson 

flexibly  as  courts  of  law  to  the  rule  of  v.    Ward,    2    Conn.    396;    White    v. 

Riving'costa  to  the  successful  party,  but  Walker,  5   Fla.  478;  Pearce  t'.  Chas- 

exercise  a  sound  judicial  discretion  on  tain,  3  Ga.  326;   Frisby  v.  Ballance,  5 

the  subject.     So  where    both    parties  111.  287;   McArtee  v.   Engart,   13  111. 

have  claimed  too  much,  the  court  may  342 ;  L^ee  v,  Pindle,  12  Gill  &  }.  (Md.) 

properly  refuse  to  award  costs  to  either.  288;   Shields  v.  Bogliolo,  7  Mo.  134; 

Massing  r.  Ames,  38  Wis.  285.     And  Stone  t\  Locke,  48  Me.  425 ;  Walpole 

in  Biddle':^  Appeal  (Pa.  1887),  8   Atl.  z.  Griffin,  Wright  (Ohio)  95  ;  Campton 

Rep.  640,  it  was  held  that  costs  cannot  v.  Griffith,  Wright  (Ohio)  321 ;  Decker 

be  withheld  from  a  successful  party  in  v.  Caskey,  3  N.  J.  £q.  446;  Eastbum  v. 

a  case  where  he  seems  to  be  entitled  to  Kirk,  a  Johns.  Ch.  (N.  Y.)  317;  Matter 

them,  unless  some  sufficient  reason  for  of   Hemiup,    3    Paige    (N.    Y.)    305; 

such    action    is    apparent     Couch    v.  NicoU    v,    Huntington,    i    Johns.   Ch. 

Millard,  41  Hun  (N.  Y.)  212.  (N.  Y.)    166;    Leonard    v.    Freeman, 

A  Decree  Not  Final,  though  adjudicat-  Col.  &  C.  Cas.  ( N.  Y.)  491 ;  Woodson  r. 

tng  the  principles  of  the  case,  and  re-  Palmer,  Bailey  Eq.  (S.  Car.)  95;  Clark 

serving  the  question  of  costs  for  future  v.  Clark,  4  Hayw.  (Tenn.)  36;  Perkins 

adjudication,  need  not  award  costs  to  t;.  McGavock,  3  Hayw.(Tenn.)  255. 

the  prevailing  party  in  equity.  Cooper  1.  Moyers  v.   Coiner,  32   Fla.   423 ; 

t'.  Uaugherty,  85  Va.  343.  Lewis  i'.  Yale,  4    Fla.  441  ;   Stone   v. 

Feigned  Iiane. — Costs  of  a   feigned  Locke,  48  Me.  435;  Hunter  v.  Marl* 

issue  are  discretionary,  but  are  gener-  boro,  2  Woodb.  &  M.  (U.  S.)  168;  Wal- 

ally  awarded  to  the  successful  party,  ling  v.  Rinnard,  10  Tex.  508;  Green  v. 

Carpenter  r.   Easton,  etc.,  R.  Co.,  38  Chandler,  35  Tex.  148. 

N.J.  Eq.  390.  CMl  Law. — •*  It  was  the  rule  of  the 

niongh  Some  Items  of  a   plaintifTs  civil  law  that  z'ictus  victor i  in  expensis 

claim  were  disallowed,  yet  where  he  condemnatus  est^  and  this  is  the  general 

prevailed  upon   his   bill  in  equity,  he  rule  adopted  in  the  Court  of  Chancery, 

was  properly  allowed  costs.     Howard  as  well  as  in   courts  of  law,   at   least 

r.  Scott,  50  Vt.  48.  to  the  extent  of  throwing  it  upon  the 

Sxeeptlona  to  llaster'i  Report. — Usu-  failing  party  to  show  the  existence  of 

ally  a  party  prevailing  in  a  substan-  circumstances   to  displace  the  prima 

tial    particular    on     exceptions    to    a  facie  claim  to  costs  given  by  success  to 

master's  report,  is  entitled  to  his  costs,  the   party   who   prevails."     Couch   v, 

Sandford  v,  Clarke,  38  N.  I.  Eq.  365.  Millard,  41  Hun  (N.  Y.)  212. 

For  other  cases,  see  Methodist  Episco-  FrevalUng  Farty'i  Claim  Rebutted.— 

pal  Church  t'.  Jaques,  x  Johns.  Ch.  (N.  Scandalous    matter   in   a  pleading   is 

Y.)  65;  Stoughton  t'.  Lynch,  2  Johns,  ground  for  withholding  costs  from  the 

Ch.  (N.  Y.)  209;   Higbie  v.  Brown,  1  successful  party.     May  hew  v.  Phcenix 

Barb.    Ch.   (N.   Y.)   320;    Everson   v,  Ins.  Co.,  23  Mich.  105. 

Hinds,  3  Barb.  Ch.  (N.  Y.)  117;  Rich-  The  expenses  of  an  action  to  quiet 

ards  r.  Barlow,  i   Paige  (N.  Y.)  333;  title  which  the  defendant  had  neither 

Norton  v.  Woods,  5  Paige  (N.  Y.)  360;  impeached  nor  threatened,  were  cast 

Hall  V,  Woods,  i  Paige  (N.  Y.)  404;  upon  the  plaintiff,  though   successful. 

Chase  v.  Dunham,  1  Paige  (N.  Y.)  573;  Robinson  v,  Cropsey,  3  Edw.  Ch.  (N. 

Emmons  r.  Cairnes,  ix  Paige  (N.  Y.)  Y.)  138. 

380;  Jolly  t'.  Carter,  2  Edw.  Ch.   (N.  Set-off. — A    party    who   comes   into 

Y.)  209;  Kenwick  v.  Mack,  4  Edw.  Ch.  equity  for  a  set-off  of  judgments  when 

(N.  Y.)  380;  Eager  r.  Wiswall,  2  Paige  such  set-off  might  have  been  effected 

(N.  Y.)  369.  by  a  summary  application  to  the  court 

Caaec  Dlnstratlnf  the  Diacretion  of  in  which  the  judgment  was  rendered, 

tbe  Court  in   allowing  costs  to  either  will  be  charged  with  costs,  though  the 

party:  See  Saunders  v.  Frost,  5  Pick,  set-off  is  allowed.  Gridley  p.  Garrison, 

(Mass.)  359;   Clark  v.  Reed,  11   Pick.  4  Paige  (N.  Y.)  647. 
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dofk  in  Sqnlty.  COS  TS,    GotU  Apportioned  or  Not  Awarded. 

both  parties  have  been  in  fault,  though  one  finally  prevails,^  or 
where  each  is  partially  successful,  the  court  will  either  make  an 

equitable  division  of  the  costs,  or  leave  each  party  to  pay  his 
own;*  and  generally  whenever,  owing  tt)  the  conduct  of  the 
defendant,  or  to  other  circumstances,  the  plaintiff  appears  to  have 
had  reasonable  grounds  for  filing  a  bill,  although  relief  is  denied, 
costs  will  not  be  awarded  against  him.' 

Want  of  Defense. — Though  judgment  Iowa, — Strajer    v.  Stone,    47  Iowa 

be  rendered  for  the  plaintiff  for  want  333;  Hatch  7*.  Judd,  29  Iowa  95;  An- 

of  a  defense,  the  discretion  of  the  court  drews  v,  Zimmerman,  42  Iowa  708. 

is  not  taken  away,  and  the  court  may  Missouri, — Plant  Seed  Co.  f.  Michel 

in  a  proper  case  refuse  to  award  costs.  Plant,  etc.,  Co.,  37  Mo.  App.  313. 

Young  V.  Thomas  (1892),  2  Ch.  134.  Nebraska. — Hale  v.  Young,  24  Neb. 

Ckincnrrent   Jnrladletion. — Where    a  464. 

plaintiff  proceeded  in  equity  and  pre-  New  York. — West  v,  Utica,  71  Hun 

vailed,  but  had  a  remedy  at  law  more  (N.  Y.)54o;  Law  v.  McDonald,  9  Hun 

expeditious  and  less  expensive,  he  was  (N.    Y.)  23;  Ten  Eyck  v.  Holmes,  3 

charged  with  costs.     White  v.  Meday,  Sandf.  Ch.    (N.   Y.)   428;    Sagory   r. 

3  Edw  Ch.  (N.  Y.)  486.                        "  Dubois,    3    Sandf.   Ch.  (N.   Y.)   466; 

BUI  FUed  wHen  Petltton  Bnlllelent.—  Righter  v.  Stall,  3  Sandf.  Ch.  (N.  Y.) 

A  complainant  is  not  entitled  to  costs  600 ;  Nicoll   v.   Huntington,    i  Johns, 

where    a    bill    is    unnecessarily    filed  Ch.  (N.  Y.)  166. 

where  a  petition  would  serve.     De  La  United  States. — Troy  Iron,  etc.,  Fac- 

Vergne  v.  Evertson,  1  Paige  (N.Y.)  181.  tory  v.  Corning,  10  Blatchf.  (U.  S.)  223. 

1.  Jones    V.    Wadsworth,    1 1   Phila.  Virginia.  —  Beverley  xk  Brooke,  4 

(Pa.)    239;  Bogle    V,  Bogle,   3   Allen  Gratt.  (Va.)  187. 

(Mass.)  158;  Scott  V,  Thorp,4  Edw.  Ch.  Wisconsin. — Mowry  v.  Baraboo First 

(N.  Y.)  I ;  Brown  v.  Rickets,  4  Johns.  Nat.  Bank,  66  Wis.  539. 

Ch.  (N.  Y.)  303;  Ten  Eyck  7;.  Holmes,  BUI    and    Croei-BUl.— In    a    suit    in 

3  Sandf.  Ch.  (N.  Y.)  428;  Spencer  v.  equity,  wherein  a  cross-bill  was  wholly 

Spencer,  11  Paige  (N.  Y.)  299;  Righter  dismissed  and  the  bill  partly,  the  two 

V,   Stall,   3   Sandf.  Ch.   (N.   Y.)   608;  corporations   respectively   filing  them 

Beacham  v.  Eckford,  2  Sandf.  Ch.  (N.  had  the  costs  equally  divided  between 

Y.)ii6;  Nicoll  t;.  Huntington,  I  Johns,  them.     Pennsylvania  Schuylkill  Val- 

Ch.  (N.  Y.)  166.  ley    R.  Co.  v.    Philadelphia,    etc.,   R. 

Laches. — Plaintiffs  in  an  equity  case  Co.,  x6o  Pa.  St.  232. 
cannot  complain  that  one- half  of  cer-  In  a  Bill  with  Doable  Aspect  if  a  de- 
tain costs  are  taxed  against  them,  cision  be  made  against  the  orator  on 
though  the  decree  is  in  their  favor,  the  most  important  point  in  contro> 
when  such  costs  would  not  have  been  versy,  he  will  be  decreed  to  pay  costs 
necessary  but  for  the  laches  of  the  up  to  that  time,  although  he  afterwards 
plaintiffs  in  asserting  their  rights,  obtains  a  decree  on  others.  McCon- 
McMurray  v.  Day,  70  Iowa  671;  nell  v.  McConnell,  11  Vt.  290. 
Baker's  Appeal,  108  Pa.  St.  5x0;  Old's  Oapadtles. — Where  a  complainant 
Estate,  8  Lane.  L.  Rev.  (Pa.)  329.  filed  a  bill  as  distributee  and  as  creditor, 

Negllffence. — Costs    which  are    ren-  and  prevailed  as  creditor  but  failed  as 

dered  necessary  by  the  negligence  of  a  distributee,    the    court    decreed    each 

party  or  his  solicitor,  cannot  be  taxed  party  to  pay  one-half  of  the  costs.    Bry- 

against  the  adverse  party  who  was  not  ant  v.  Puckett,  3  Hayw.  (Tenn.)  252. 

in  fault.     Wendell   v,  llewis,  8   Paige  Insolvent.— Where  a  complainant  fails 

(N.  Y.)  613.  in  his  bill  and  is  insolvent,  it  is  unjust 

Bad  Faith. — Where  a  defendant  sue-  to  throw  all  costs  on  defendants   by 

ceeded,  but  acted  against  good  faith  and  decreeing  that  the  parties  jointly  pay 

in  violation  of  his  moral  obligations  to  the  master's  fee  and  costs ;  such  fe'ss 

the     orator,    costs    were     allowed    to  and  costs  should   be  cast  equally  en 

neither  party.     Pinnock  i;.  C lough,  16  both   parties.     Foster  v.   Verner,   1^2 

Vt.  500.  Pa.  St.  46. 

a.   Colorado, — Stewart  v.  McLaugh-  8.  Demarest  v.  Wynkoop,  3  Johns, 

lin,  II  Colo.  458.  Ch.  (N.  Y.)  129;  McBurnie  v.  Semple, 
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Other  Cum  where  costs  in  equity  have  been  apportioned  or  not 
awarded  are  subjoined  in  the  notes.^ 

4.  DiimiMaL — The  least  flexible  rule  governing  the  allowance  of 
costs  in  equity  cases  is  that  upon  the  dismissal  of  a  bill  by  the 
court  or  the  plaintiff,  costs  will  be  awarded  to  the  defendant  ;^ 

14    Kj.    L.   Rep.  30   (Ky.    1892),    19  partj  in  a  suit  in  chancery  to  set  aside 

S.  W.   Rep.    183;   Clark  v,  Clark,  4  the  award  of  arbitrators  was  charge- 

Hajw.   (Tenn.)    36;   Perry   v.  Bedell  able  with  wrongful  intent  or  act  in  the 

(Supreme  Ct.),  38  N.  Y.  St.  Rep.  321,  erroneous  actien  of  the  arbitrators  in 

13  N.  Y.   Supp.  487;  Jones  r.  More-  rendering  their  award,  each  party  was 

head,  3  B.  Mon.  (Ky.)  377  ;  Morris  v,  adjudged  to  bear  an  equal  share  of  the 

Baltimore,  etc.,  Tel.  Co.,  38  N.  J.  Eq.  costs.     Citizens'  Ins.  Co.  v,  Hamilton, 

301;  Clark  r.  Reed,  11   Pick.  (Mass.)  48  111.  App.  593. 

446;    Fechheimer    v,    Baum,  43   Fed.  Amlcalile  Suit. — In  an  amicable  suit 

Rep.  719.  in  chancer^',  it  is  proper  not  to  award 

Thus  where  material  misrepresenta-  costs.  Kent  County  Agri.  Soc.t'.  House- 

tions  on  the  part  of  the  defendant  were  man,  81  Mich.  609;  Smith  v.  Tecumseh 

established,  in  a  suit  in  equity,  and  the  First  Nat.  Bank,  17  Mich. 479;  McCon- 

bill  was  dismissed  for  other  causes,  no  nell  v.  McConnell,  11  Vt.  290. 

costs  were  allowed.    Bradley  v.  Chase,  And  for  other  cases  illustrative  of  the 

23  Me.  511.  discretion  of  the  court  in  allowing,  de- 

Frandiileiit    Oonduct. — Where    com-  nying   and    apportioning     costs,     see 

plainants  had  reason  to  suppose  that  Lo^nde  v,  Wright,   i   Aik.  (Vt.)  383; 

the  conduct  of  the  defendant  in  his  Nlower  v.  Hutchinson,  9  Vt.  242;  Smith 

failure  was  fraudulent,  until  the  circum-  v,   Bailey,    10  Vt.   163;    Beardsley   v. 

stances  were  explained  by  his  answer.  Hatch,  11  Vt.  151;  Waterman  v.  Coch- 

the  bill  was  dismissed  without  costs,  ran,  12  Vt.  699;  Ward  v.  Sharp,  15  Vt. 

Lupin  r.  Marie,  2  Paige  (N.  Y.)  169.  115;  Pinnock  v,  Clough,  16  Vt.  500; 

1.  Bemedy  at  Law.— Where  a  party  Barrett  v,  Sargeant,  18  Vt.  365 ;  Wash- 
unnecessarily  sues  in  chancery,  but  the  burn  v.  Bellows  Falls  Bank,  19  Vt.  278; 
objection  that  he  has  a  remedy  at  law  Hopkins  v,  Adams,  20  Vt.  407;  Stearns 
is  not  taken,  the  court  may  refuse  the  v.  Wrisley,  30  Vt.  661 ;  Soule  i*.  Albee, 
costs  to  either  party.  Utica  Bank  v.  31  Vt.  142;  Sanders  v,  Wilson,  34  Vt. 
Mersereau,  3  Barb.  Ch.  (N.  Y.)  574.  318;  Therasson  v.  Hickok,  37  Vt.  4^4; 

If  tba  Unreasonabld  Action  of  a  plain-  Weston  v,  Cushing,  45  Vt.  531 ;  Darling 

tiffin  enforcing  an  equitable  right  de-  v.  Osborne,  51  Vt.  148;  Joslyn  v.  Par- 

prives  the  defendant  of  an  opportunity  lin,  54  Vt.  670;  Chamberlin  v.  Estey, 

to  satisfy  his  claim  without  suit,  the  55  Vt.  378;  Haskin  v.  Haskin,  55  Vt. 

relief   may   be    granted,    but    without  263;    Howe  v,   Chesley,    56   Vt.  727; 

costs,  or  the  plaintiff  may  be  compelled  Little  v,  Dwinell,  57  Vt.  301;  Flannery 

to  pay  the  defendant's  costs.     Welland  v,  Flannery,  58  Vt.  576;  Tullar  v.  Bax- 

r.  Huber,  8  Nev.  203.  ter,  59  Vt.  467 ;  Kopper  v.  Dyer,  59 

Bqiilty  miut  Be  Done  by  a  complain-  Vt.  477;  Randall  r.  Josselyn,  59  Vt. 
ant  in  seeking  relief,  and  the  costs  of  557;  Still  v.  Buzzell,  60  Vt.  478. 
the  proceedings  up  to  the  time  when  2.  Connecticut. — Spencer  v,  Cham- 
he  has  paid  or  brought  into  court  all  pion,  13  Conn.  11. 

that  he  is  in  equity  bound  to  pay,  will  Illinois. — Ling  v.  King,  91    111.  571; 

be  decreed  against  him.  Sneedt'.Town,  HoUingsworth  t*.  Koon,  117  111.  511. 

9  Ark.  535;  Coleman  xj.  Ross,  46  Pa.  Indiana. — Ruhlman  z/.  Ruhlman,  no 

St.  180.  Ind.  314. 

onto  of  Sottlemant. — The  defendant  Kentucky. — Miller  v.  Pentecost,  5  J. 

in  a  suit  in  equity  may  offer  to  the  ].  Marsh.  (Ky.)  362. 

plaintiff  the  money,  property,  or  relief,  Massachusetts. — Clark  v.   Reed,  xi 

which  he  concedes  the  plaintiff  is  en-  Pick.  (Mass.)  446. 

titled  to,  and  such  an  offer  may  prop-  Michigan. — Daniels  v,  Eisenlord,  10 

erly  be  considered  in  determining  the  Mich.  454. 

question  of  costs.    Steyens  v,  Veniane,  Missouri. — Shields  v.  Bogliolo,  7  Mo. 

2  Laos.  (N.  Y.)  90.  134. 

Award  of  Arbitralorf  .^  W  here  neither  Nt-w  r^ri.— Hammersley  v.  Barker, 
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but  in  an  extraordinary  case  even  this  rule  may  be  departed  from.* 

6.  Pleadings. — Usually  if  the  defendant  in  a  case  in  equity 
answers  when  he  might  have  successfully  demurred,  he  will  not, 

on  a  subsequent  dismissal  of  the  bill,  be  entitled  to  costs  * 

On  Exoeptiom  to  Anftwer. — Costs  on  exceptions  to  answers,  like  costs 
on  equity  generally,  are  subject  to  the  discretion  of  the  court,  and 
may  be  given  or  withheld  according  to  the  exigency  of  the  case, 

or  they  may  be  left  to  abide  the  event  of  the  suit.*  Other  cases 
showing  the  disposition  of  costs  on  various  matters  of  equity 
pleading  are  set  forth  in  the  notes.* 

3  Paige  (N.  Y.)  37a;  Banta  v.  Mar-  beHef  of  fa^^ts  the  truth  of  which  could 

cellus,  2   Barb.  (N.  Y.)  373;  Lewis  v,  not  be  otherwise  ascertained.     Whitten 

Gennond,  1  Paige  (N.  Y.)  300:   Ferris  t».  Whitten,  5  Cush.  (Mass.)  42. 

V,  Nelson,  5  Johns.  Ch.  (N.  Y.)  262.  1.  Brooks  v.  Byan,  2  Story  (U.  S.) 

Sout/t  Carolina, — McCrady  v.Jonea,  553;  Bowne  v.  Brown,  2  Wash.  (C.  C.) 

36  S.  Car.  136.  271.     See  also  article  Dismissal  and 

Texas, — Askey  f.  Williams,  74  Tex.  Discontinuance. 

294.  2.  Reed  v,  Noe,9  Yerg.  (Tenn.)  283 ; 

Washington, —  Sometville  v.  John-  Dawes  r.  Taylor,  35  N.J.  Eq.  40,  Har- 

8on,  3  Wash.  St.  140.  rison  v.  Righter,  11  N.J.  Eq.  389. 

United  5/<7/^.t.— Patterson  v.  Ball,  i  In  New  York,  it  has  been  held  that 

Cranch  (C.  C.)  571;  Gaylords  v.  Kel-  where  defendants    answer    instead   of 

shaw,  I  Wall.  (U.  S.)  81.  demurring  as  they  might   have  •ione 

In  New  York,  under  the  chancery  prac-  successfully,  the  court  will  allow  them 

tice,  it  was  held  that  a  plaintiff  would  costsonly  as  though  they  had  demur  red. 

not  be  allowed  to  dismiss  his  bill,  with-  Shaw  r.  Coster,  8  Paige  (N.  Y.)  339; 

out   costs,   unless    he    had   reasonable  Murray  r.  Graham,  6  Paige  (N.Y.)  62a. 

ground  for  filing  it.  Perinc  v.  Swaim,  2  8.  Methodist    Episcopal    Church  v, 

Johns.  Ch.  (N.  Y.)  475.  Jaques,  i  Johns.  Ch.  (N.  Y.)  65. 

Absconding  Defendant. — A  complain-  The  General  Rule  is  that  if  the  pl«iin* 

ant  cannot  dismiss  his  bill  without  costs,  tiff  submits  to  the  exceptions,  he  has 

even   though    the    defendant   has   ab-  his  costs,  and  if  they  be  referred,  the 

sconded  and  thus  defeated  the  object  of  plaintiff  shall    have  the  costs  of  the 

the    suit.     Palmer    v.   Van    Doren,   2  exceptions  allowed  attd  the  defendbnt 

Edw.  Ch.  (N.  Y.)  384.  his  costs  of  the  exceptions  disallowed, 

OomplalnantDtscliarged  Pendente Ute.  and    the  balance    struck   to  be    paid. 

— The  decree  of  the  lower  court  should  Burford  Corp.  v,  Lenthall,  a  Atk.  551 ; 

have  been  against  the  complainant  as  Methodist  Episcopal  Church  x>.  Jaques, 

to  the  subject-matter  of  the  complaint,  i  Johns.  Ch.  (N.  Y.)  65.   See  also  Rich- 

but  as  such  complaint  was  well  founded  ards  r.  Barlow,   1  Paige  (N.  Y.)  13S; 

when   made,  but  discharged  pendente  Dally  t;.  Wor ham,  32  Beav.  69;   Willis 

litcy  the  complainant  should  have  his  v,  Cnilde,  13  Beav.  454. 

costs.     Martin  v.  White,  i  Bibb  (Ky.)  In  tbe  Federal  GonrtB.— Equity  Rule 

585.  65  provides  that,  **  If  upon  argument 

A  Decision  of  the  Bumreme  Oonrt  in  the  plaintiff's  exceptions  to  the  answer 

one  case  necessitated  the  dismissal  of  shall  be  overruled,or  the  answer  shall  be 

another  case  in  the   lower  court,  but  judged  insuificient,  the  prevailing  party 

such  fact  did  not  necessarily  entitle  the  shall  be  entitled  to  all  the  costs  occa- 

plaintiff  to  demand  that  the  dismissal  sioned   thereby,   unless  otherwise   di- 

should    be    without    costs.     Fargo    v.  rected    by    the    court,    or    the  judge 

Southeastern  R.  Co.,  28  Fed.  Rep.  906.  thereof,  at  the  hearing  upon  theexcep- 

And  where  an  opinion  is  given  in  a  tions." 

suit  in  equity,  involving  the  merits  of  4.  Separate    Ansvers. —  Where    de- 

the  cause,  but  not  decisive  of  the  plain-  fendant's   interests  were  distinct    and 

tiff's  right  to  proceed  further,  the  court  they  put  in  diflFerent  answers,  it  was 

will  not  give  the  plaintiff  leave  to  dis-  held   that  on   an   order   with   costs  in 

continue   without  costs,   even   though  their    favor,    separate    bills    must  be 

the  suit  was  commenced  in  the  honest  taxed,  but  with  only  one  charge  for 
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6.  Parties. — Persons  unnecessarily  or  improperiy  made  parties 

defendant  in  an  equity  case,  will  be  entitled  to  have  the  bill  dis- 
missed, as  to  them,  with  costs,*  unless  they  were  joined  under  the 

the  order.     Davis  v.  Hawlej,  ii  Paige  protect  his  rights  was  unnecessary,  he 

(N.    Y.)    434;  Wendell    xf,   Lewis,   8  was  allowed   only   such    costs    as    he 

Paige  (N.  Y.)  613.     But  where  defend-  would  have  been  entitled  to  if  he  had 

ants   have  no   conflicting  interests  re-  suffered  the  bill  to  be  taken  pro  con- 

quiring     separate    answers,    and     the  fesso  against  him.     Hannan  v,  Osborn, 

answer  of  one  defendant  contains  no  4  Paige  (N.  Y.)  336. 

matter  which  the  others  believe  false,  Caiue  of  Action  Remoyed. — A  party 

if   they    sever,  the    costs  of    separate  had  good  cause  for  filing  his  bill,  but 

answers   will  be  disallowed.    Crippen  fromlapseof  time  before  the  answer  was 

V.  Brown,  11  Paige  (N.  Y.)  628.  filed,  the  cause  of  action  was  removed  ; 

On  a   bill  to  redeem   lands  from  a  he  was  adjudged  to  be  entitled  to  costs 

mortgage,   if  the  mortgagee    and   an  up  to  the  time  the  answer  was  filed, 

assignee    of    the  mortgage  are   made  but  liable   for  all   costs  subsequently 

parties  and  file  separate  answers,  thej  accruing.     Philips  v,  Barbaroux,  3  B. 

are  each  entitled  to  tax  for  an  answer,  Mon.  (Ky.)  89. 

but  may  have  only  one  bill  of  costs  for  1.  Covenhoven   v.  Shuler,  a   Paige 

costs  subsequently  accruing.     Miller  v,  (N.  Y.)  122  ;  Stafford  v.  Mott,  3  Paige 

Lincoln,  6  Gray' (Mass.)  556;  and  see  (N.  Y.)  100;  Dowdall  r.  Lenox,  a  Edw. 

Pratt  V.  Bacon,  It  Pick.  (Mass.)  495.  Ch.  (N.  Y.)  267;    Reeves  f.  Adams,  a 

Vot    AnavtrlAg    should   not  Dev.    Eq.   (N.   Car.)  192;    English  v. 


have  costs  decreed  to  them.    Souther-  Roche,  6  Ind.  62. 

land  V.  Crawford,  a  J.J.  Marsh.  (Ky.)  Formal  Party. — A  person  compelled 

369.  to  file  a  bill  by  the  inequitable  conduct 

Demurror. — Where  the  defendant  in  of  another,  and  to  pay  costs  to  neces- 

a  bill  of  discovery  demurred,  and  the  sary  and  merely  formal   parties,  may, 

demurrer  was  sustained  as  to  certain  on     succeeding,    recover     such     costs 

formal    parts    of  the    bill    but    over-  against  the  defendant  who  rendered  the 

ruled  as  to  the  residue,  and  was  then  litigation    necessary.      American   Ins. 

withdrawn  and  the  bill  was  amended,  Co.  r.  Coster,  3  Paige  (N.  Y.)  323. 

it  was  held  that  the  defendant,  notwith-  Proper  Party. — One  who  is  charged 

standing  the  delay  produced  by  filing  with  fraud  and  collusion  in  procuring 

the  demurrer,  should  be  entitled  to  his  a  will  in  favor  of  an  infant  (who  cannot 

coats  on  filing  full  and  proper  answers,  be  properly  charged  with  the  costs  of  a 

Adams  r.  Porter,  I  Cush.  (Mass.)  170.  suit  to  set  aside  the  will)  appears  to  be  a 

In    a   BUI    In    Equity,  was  proper  though  not  a  necessary  party  to 


prayed  against  *'  the  defendants'*  with-  such   suit,  and   may  be   charged   with 

out  naming  them  in  the  prayer  for  proc-  costs.      McCosker   v,   Brady,   i    Barb. 

ess,    and    the    defendants,   instead   of  Ch.  (N.  Y.)  329. 

refusing  to  appear,  as  they  might  have  Fund. — Where  a  person    had    been 

done,    appeared    and    demurred;    the  wrongly  made   a   party  defendant  by 

court   refused  them  costs.     Archibald  the  complainant's  solicitor,  who  there- 

r.  Means,  5  Ired.  Eq.  (N.  Car.)  230.  fore  stipulated  that  his  costs  should  be 

Decree  Pro  Confesao. — Where  a  de^  paid,  it  was  held  that  they  were  charge- 

cree  fro  confesso  is  signed  after  the  time  able  to  the  complainant  and  not  to  the 

for  answering  has  expired,  and  when  fund.     Nelson  v,  Montgomery,  x  Edw. 

an  order  for  further  time  to  answer  is  Ch.  (N.Y.)657;  Millandon  v,  Bruglere, 

made    without    notice,    though  it    be  11  Paige  (N.  Y.)  163. 

shown  affirmatively  that  the  order  was  A  l&re  Agent    improperly   made    a 

signed  and  filed  prior  to  the  signing  of  party  is    not    chargeable   with    costs, 

the    decree,    the    complainant  will  be  though  he  suffers  the  bill  to  be  taken 

entitled   to   the  costs   of   proceedings  as  confessed.       Boyd  xy,  Vanderkemp, 

until  he  is  served  with  a  copy  or  with  i  Barb.  Ch.  (N.  Y.)  273. 

notice  of  the  order.    Emery  v.  Down-  Where,  before  being  Hade  a  Party,  a 

ing,  13  N.  }.  Eq.  59.  person  who  was   made  a  party  at  his 


r.— Where  the  in*  own  suggestion,  has  parted  with  his 
terest  of  a  defendant  was  correctly  interest  in  the  property  in  litigation, 
stated    in   the  bill,  and  an  answer  to    the  bill  should  be  dismissed  as  to  him, 
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erroneous  direction  of  the  court.* 

And  wlinre  Qn«  if  Hade  %  Party  under  a  Grow-lUU  or  supplemental  bill, 
he  should  not  be  taxed  with  costs  made  under  the  original  bill, 
where  his  conduct  in  the  litigation  has  not  been  improper.* 

Whsra  VeoMsary  Purtlea  an  Omittad,  and  the  filing  of  a  new  bill  is 
necessitated,  the  plaintiff  will  be  taxed  with  the  costs  thereof.* 

vm.  Costs  nr  CiUMiirAL  Caseb. — See  article  Fines  and  Costs 
IN  Criminal  Cases. 
IX.  Costs  nr  Appellate  Coubt — 1.  General  Discretion— Sai^aot  Only 

to  Statntory  Limitation. — On  appeal,  the  discretion   of  the  appellate 
court,  except  in  so  .far  as  it  may  be  limited  by  statute,^  is  abso- 

but  he  should   be  required  to  pay  all  Point  Balaod  at  Hoarlng. — Where  it 

costs  occasioned  bj  his  action.  Bigelow  was  impossible  to  make  a  decree  bind* 

V,  Stringfellow,  25  Fla.  366.  ing  upon  the  property  in  controversy 

More  Torre-tenanti,  made  defendants  because  of  a  want  of  proper  parties,  but 

but  having  no  substantial  interest  in  the  point  was  raised  for  the  first  time 

the  matter  of  equitable   controversy,  at  the  hearing,  the  cause  was  ordered 

are  not  responsible  for  costs.     Stroh-  to  stand  over  for  the  addition  of  proper 

meyer  v,  Zeppenfeld,  38  Mo.  App.  268.  parties  without  costs.    Taylor  v.  Mills, 

DlBClalmor. — If    a    party    defendant  3  Edw.  Ch.  (N.  Y.)  318. 

with  no  interest  in  the  subject-matter  4.  Where    the    law   expressly  gives 

in  controversy  disclaims  all  right,  tho  costs  to  one  or  the  other  of  the  parties 

bill  will  be  dismissed  as  to  him  with  to  an  appeal,  he  is  entitled  to  them,  and 

costs,  but  if  he  sets  up  a  claim  and  in-  the  case  does  not  fall  under  the  general- 

sists  on  a  declaration  of  his  rights,  the  provision  of  apportionment  on  appeals, 

dismissal  as  to  him  will  be  made  with-  St.  Charles  v.   O'M alley,    18  III.   407. 

out  costs.     McKinnon   v,  McDonald,  And  see  Logue  v.  Gillick,  i  E.  D.  Smith 

4  Jones  Eq.  (N.  Car.)  1.  (N.  Y.)  398. 

Where  executors,  acting  bona  fide^  Law  Gontomporaxy  witb  Doolaion  Got- 

made  a  person  who  had  no  interest  in  oms. — Costs  on  appeal  are  to  be  taxed 

the  matter,  a  party,  and  he  answered  according  to  the  law  in  force  at  the 

at  large,  it  was  held  that  the  executors  time  of  the  decision  in  the  appellate 

must  pay  such  costs  as  would  have  court  or  at  the  time  of  the  decision  of 

accrued    on   a   disclaimer.     Smith    v.  the  highest  tribunal  to  which  the  ap- 

Wyckoff,   4    Edw.   Ch.    (N.   Y.)    C43,  peal  has  been  taken.    Ackley  v.  Tar- 

A2^r//f«</in  4  Chan.  Sent  (N.  Y.)  18.  box,    19    Abb.    Pr.    (N.  Y.   Supreme 

1.  Lewis  I'.  Thornton,  6  Munf.  ( Va.)  Ct.)  119. 

S7.  MannoT  of  Taxing  Ckwto — ^Costs  on 

2.  Kennedy  r.  Kennedy,  66  111.  190.    appeal  are  properly  taxed  under  the 
Original    Orounda    BatiAod. — Where    fee  bill  in  force  at  the  time  of  the  dis- 

one  becamea  party  toasupplementarv  missal  of   the  appeal.      Winsmitb  v. 

bill,  which  was  a  continuation  of  a  suit  Dewberry,  14  S.  Car.  554. 

originally    instituted    for    his   benefit,  In  Virginia,  it  has  been  held  that  the 

though  he  was  not  made  a  party  thereto,  court  has  no  discretion  as  to  the  costs 

and   adopted  and   insisted   on  all   the  of  an  appeal,  but  must  allow  them  to 

grounds    originally     taken,     he    was  the  party  prevailing.    Cocke  v,  PoUok, 

charged  with  costs  of  the  whole  suit,  i  Hen.  &  M.  (Va.)  499. 

Roux  V.  Chaplin,   x   Strobh.   Eq.  (S.  In  Vormont,  no    costs    are  allowed 

Car.)  129.  where  an  appeal  has  been  granted  be- 

Crosa-Bllli. — As  to  the  disposition  of  cause    the   petitioner,  by  fraud,  acci- 

costs,  where  cross-bills  are    filed,   see  dent,  or  mistake,  has  been  deprived  of 

Pendleton  v,  Eaton,  3  Johns.  Ch.  (N.  his  day  in  court.     Munger  v,  Verder, 

Y.)  69;  Ferris  v.  Nelson,  5  Johns.  Ch.  59  Vt.  386. 

(N.   Y.)    262;    Plattsburgh    Bank    7'.  m  Halno,  under  a  statute  giving  costs 

Piatt,  I   Paige  (N.  Y.)  464;  Craig  v,  to  the  appellant  where  a  reasonable 

Tappin,  a  Sandf.  Ch.  (N.  Y.)  78.  cause  for  the  appeal  was  shown,  it  was 

8.  Palmer  v,  Elliott,  4  Edw.  Ch.  (N.  held  that  a  party  against  whom  judg- 

YO  643-  ment  was  given  in  tlie  Common  pleas, 
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lute«  and  such  costs  may  be  adjudged  against  or  awarded  to  either 
party,  without  respect  to  the  affirmance  or  reversal  of  the  judg* 
ment  of  the  court  below,  as  may  be  consistent  with  the  law  and 
justice  of  the  case.^ 


but  who  recovered  thirtj  dollars  on 
appeal,  was  entitled  to  full  costs. 
Turner  v,  Carslej,  i  Me.  15. 

in  Mlfttilgan,  it  was  held  that  a  statute 
permitting  the  Circuit  Court  on  ap- 
peal to  award  costs  to  either  partj  did 


Massachusetts ^--^roTior^  v.  Massa- 
chusetts Cotton  Mills,  15  Graj  (Mass.) 
70. 

Michigan. — Steinhauser  v.  Wajne 
Circuit  Tudge,  42  Mich.  463;  Match  v. 
Hunt,  38  Mich.  I ;  Prosser  v.  Whitney, 


not  apply  to  a  case  where  the  plaintiff  46  Mich.  405;    Wyatt  v.   Herring,  90 

had  discontinued  after  the   case   had  Mich.  581. 

been  sent  back  to  the  Circuit  Court  for  Minnesota, — Coitv.  Waples,  i  Minn. 

a  new  trial  upon  reversal  in  defendant's  134. 

favor.    In  such  a  case  the  defendant  is  Missouri. — Street  v,  Bushnell,  34  Mo. 

entitled  to  costs  as  a  matter  of  right.  328 ;    Totten    v.  James,  55    ^f  o.  495 ; 

Sherman  v.  Joslin,  52  Mich.  474.  Hubbard  v.  Gilpin,  C7  Mo.  441;  Wayne 

Pzlor  Action  PandlBg. — Where  a  party  County  v.  St.  Louis,  etc.,  R.  Co.,  66 

takes  an  appeal  and  afterwards  sues  Mo.  77;    Heyneman    v.    Garneau,  33 

out  a  writ  of  error,  he  must  first  dis-  Mo.  565. 

continue  the  appeal  and  pay  the  costs  Nevada,  —  Flannery  v,  Anderson,  4 

thereof.     Moody,    v,    Stephenson,     i  Nev.  437. 

Minn.  401.  New  Hampshire. — Stratton    v.   Up- 

OoaU  Aeeniod. — Proceedings  may  be  ton,  36  N.  H.  582 ;  Davis  v.  Clark,  39 

stayed  pending  the  payment  of  costs  of  N.  H.  62. 

prior  actions,  even  though  such  costs  New   fork.  —  Mechanics'  Bank  v. 

have  not  been    taxed.     Flemming  v.  Snowden,  2  Paige  (N.  Y.)  299;  Mackie 

Pennsylvania  Ins.  Co.,  4  Pa.  St.  475;  v.  Cairns,  Hopk.(N.  Y.)  373;  Larmon 

Oflkers  V.  Walker,  21  Ga.  381.     But  v.  Aiken,  4  Hill  (N.  Y.)  591;  Miller 

see  People  v.  Quinn,  12  Colo.  473,  v.  Adsit,  18  Wend.  (N.  Y.)  658;  Dean 

where  it  was  held  that  the  payment  of  v.  Gridley,   11    Wend.   (N.    Y.)    167; 

accrued  costs  could  not  be  required  by  Bolton  v.  Gardner,  3  Paige  (N.  Y.)  273 ; 

rule  of  County  Court  as  a  condition  Jackson  v.  Rath  bone,  2  Cow.  (N.  Y.) 

precedent  to  the  right  of  appeal.  602 ;    Newman    v.    Van    Antwerp,    4 

1.  Alabama. — Paulding  v.    Watson,  Cow.  (N.  Y.)  711;  Jackson  v,  Haight, 


21  Ala.  279. 

Arkansas. — Meadows  v,  Rogers,  17 
Ark.  361. 

California. — Reniffv.  The  Cynthia, 
18  Cal.  669. 

Georgia. — Loyd  v.  Hicks,  32  Ga.  499; 
Gunnels  v.  Deavours,  59  Ga.  196. 

Illinois.— Vhy  v.  Clark,  35  111.  377. 

Indiana. — Waterhouse  v.  Fickle,    i 


5  Cow.  (N.  Y.)  445 ;  Law  v.  Jackson,  2 
Wend.  (N.  Y.)  209;  Ives  v.  Miller,  19 
Barb.  (N.  Y.)  197;  Montgomery 
County  Bank  v.  Albany  City  Bank,  7 
N.  Y.  459;  Goodridge  v,  Connor,  66 
How.  Pr.  (N.  Y.  City  Ct.)  14^;  Steven- 
son V.  Pusch,  40  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  91;  Chamberlain  v.  Cham- 
berlain, 25  Hun  (N.  Y.)  199;  Hoffman 


Ind.  529;  Allen  v.  Wells,  23  Ind.  118;    v.  Barry,  4  Thomp.  &  C.  (N.  Y.)  255; 
Miller  V.  Beal,  26  Ind.  234.  Cregin  v.  Brooklyn  Crosstown  R.  Co., 


Kansas. — St.  Louis,  etc.,  R.  Co.  v. 
Martin,  29  Kan.  750. 

Kentucky. — Warner  v.  Case,  6  J.  T. 
Marsh.  (Ky.)639;  Galloway  v.  Hamil- 
ton, 3  T.  B.  Mon.  (Ky.)  270;  Gentry  v, 
Doolfn,  I  Bush  (Ky.)  1. 

Louisiana.  —  Whipple  v,  Hertzber- 
ger,  II  La.  Ann.  475;  Dalzell  v.  Saxon, 
10  La.  Ann.  280;  Boulin  v,  Maynard,  15 
La.  Ann.  658. 


19  liun  (N.  Y.)  349;  American  Sea- 
men's Friend  Soc.  v.  Hopper,  33  N.  Y. 
619;  Humiston  v,  Ballard,  40  How.  Pr. 
(N.  Y.  Supreme  Ct.)  40. 

Ohio, — Armstrong  v,  McAlpin,  18 
Ohio  St.  189. 

Tennessee. —  Cannon  t;.  BUkemore, 
10  Humph.  (Tenn.)  227. 

r*«flj.— Hotchkiss  V.  Chevaillier»  X2 
Tex.  324;    Foreman    v.  Gregory,  17 


Maine4 — Dresser  v.  Witherle,  9  Me.  Tex.  193 ;    Smock  v.  Tandy,  28  Tex. 

Ill;  Brown  v.  Cousens,  51  Me.  301.  130;  Hopson  v.  Murphy,  4  Tex.  348; 

Maryland, — Dorsey  v.  Smith,  7  Har.  Weaver  v.  Lewis,  12  Tex.  103. 

ft  J.  (Md.)  345.  UniUd  5^a/€#.— PhilUps  v.  Rusiell,  i 
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Pteniliiiff  Party  TTmially  BaoeiTM  Corti. — Notwithstanding  this  wide 
discretion  usually  allowed  the  appellate  court,  it  is  the  universal 
custom  to  adjudge  costs  to  the  prevailing  party,  unless  there  be 
some  special  reason  to  the  contrary.^ 

Heini>st.  (U.  S.)  63;  In  re  Guild,  i  Appeal  Bntarad  witHmit  Legal  Avtlior- 

Woodb.  &  M.  (U.  S.)  39;  Baldwin  v.  Ity. — If  an  appeal  has  been  dismissed 

Ely,  9  How.  (U.  S.)  580.  because  it  was  entered  in  the  Supreme 

Vermont. — Downer  v.  Frizzle,  10  Vt.  Judicial  Court  without  legal  authoritj, 

541.  costs  may  be  allowed  to  neither  party. 

Wisconsin. —  Lanyon  v.  Woodward,  Bergen  v.  Jones,  4  Met  (Mass.)  371. 

65  Wis.  543;   Benjamin   Wagon,  etc.,  OremillJig  Demurrar.— No  costs  were 

Co.  V,  Merchants'  Exchange  Bank,  63  awarded  in  the  Supreme  Court  on  over- 

Wis.  470;  Harrison  Machine  Works  tr.  ruling  a  demurrer  where  the  specific 

Hosig,  73  Wis.  184.  relief  prayed  for  could  not  be  granted. 

Action  Pending  in  Lower  Conrt. — ^The  Webster  v,  Newell,  66  Mich.  503. 

Supreme  Court  has  no  power  to  award  Error   Brought    on   Void   Finding.  •— 

costs  in  an  action  pending  at  the  time  Where  plaintiff  in  error  had  founded 

in  a  lower  court.   Humiston  v,  Ballard,  his  objections  on  void  findings,  and  had 

40  How.  Pr.  (N.  Y.  Supreme  Ct.)  40.  in  some  respects  proceeded  as  though 

DonbtfU  Oase. — The  court  will  gen-  they  were  valid,  costs  were  withheld 
erally  exercise  its  discretion  as  to  costs  from  both  parties  as  against  one  an- 
to  relieve  an  innocent  party  in  doubt-  other.  Ells  v.  Rector,  32  Mich.  379. 
ful  cases.  Price  v.  Price,  46  Mich.  68.  Interloontory  IXeeree  Brronoons  aa  to 
As  where  a  question  of  practice  is  in-  Parties. — Where  an  interlocutory  de- 
volved which  is  fairly  open  to  doubt,  cree,  which  was  found  correct  on  the 
Porter  v.  Jones,  7  How.  Pr.  (N.  Y.  Ct.  merits,  was  reversed  for  want  of  proper 
App.)  192;  Culver  T^  McKeown,  43  parties,  costs  were  adjudged  to  the  ap- 
Mich.  323;  Hesse  t;.  Briggs,  45  N.  Y.  pellees  as  having  substantially  pre- 
Super.  Ct.  417 ;  or  where  a  case  of  pub-  vailed.  Cunningham  v.  Patteson,  3 
He  nature  has  arisen  from  ambiguous  Rand.  (Va.)  66. 

legislation,  Clare  County  v.  Auditor-  Unneceuary  Mnltiplioity  of  Appeals. 

General,  41   Mich.  183;  or  where  the  — Where  a  party  takes  separate  appeals 

losing  party  acted  in  good  faith  on  ad-  from  orders,  all  of  which  might  have 

vice  of  counsel  and  under  a  fairly  justi-  been  embraced  in  one  appeal,  the  costs 

fiable  mistake   as  to  his   legal  rights,  of  one  appeal  only  should  be  allowed 

Myer  v.  Hart,  40  Mich.  517.  him.      Harrison    Machine   Works    v. 

Oomplicatod  Will.— The  court  will  ex-  Hosig,  73  Wis.  184. 

ercise  its  discretion  as  to  costs  on  an  Appellants  Appearing  by  IMfltorent  Afc- 

appeal  involving  the  construction  of  a  tomeys. — Where  there  is  but  one  set 

complicated  will;  and,  if  it  think  proper,  of  papers,  one  argument,  and  one  judg- 

will  divide  the  costs   equally.     May-  meni,  there  is  but  one  appeal,  and  the 

bury  V.  Grady,  67  Ala,   147.      Thus,  successful  party  is  entitled  to  but  one 

where  there  were  reasons  justifying  a  bill  of  costs,  notwithstanding  the  sev- 

recourse  to  the  courts  to  settle  the  ques-  eral  appellants   appeared    by  different 

tion  whether  or  not  certain  parties  were  attorneys.       Everson    v.  Gehrman,  3 

entitled  to  share  in  the  estate  of  an  in-  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  413. 

completed  homestead  entry,  both  par-  Seyeral  Oases  to  Abide  Bvent  of  One 

ties  were  left  to  pay  their  own  costs.  Appeal. — Where  several  cases,  against 

Bernier  v.  Bernier,  73  Mich.  43.  the  same  defendant  though  brought  by 

Verdict  Taken  Subject  to  Opinion  of  different  plaintiffs,  were,  by  stipulation 

Superior*  Oonrt. — Where  a  verdict  has  of  the  parties,  to  abide  the  event  of  an 

been  taken  subject  to  the  decision  of  appeal  taken  by  the  defendant  in  one 

the  Superior  Court  on  questions  of  law,  of  the  cases,  it  was  held  that  the  appel- 

judgment  being  suspended  in  the  mean-  lant  in  whose  favor  the  decision  was 

time,  and  judgment  is  rendered  by  the  rendered  was  entitled  to  the  costs  of 

Superior  Court  on  the  verdict  at  the  argument  in  all  the  cases,  notwithstand- 

general  term,  the  prevailing  party  is  ing  only  one  of    them    was    argued, 

not  entitled  to  costs  as  upon  an  appeal  Hauselt  v,  Godfrey,  11  Daly  (N.  Y.) 

from  a  judgment     Roosevelt  v.  Brown,  376;  Chapaton  v.  Butler,  18  Mich.  337. 

I  Duer  (N.  Y.)  643.  1.  Sherwood  v.  Travelers'  Ins.  Co., 
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Apptllmat  mut  Obtain  Hon  IkTorable  Judgmmt. — While  the   custom  of 

awarding  costs  to  the  prevailing  party  is  uniform,  the  interpreta- 
tion as  to  what  constitutes  success  on  appeal  so  as  to  carry  cost  is 
far  from  uniform.     In  many  of  the  states  the  statutes  require  the 

appellant  to  increase  or  diminish  the  judgment  for  or  against  him 
before  he  can  have  costs.  In  such  cases  the  statutory  require- 
ment is  rigorously  exacted.^ 

13    Dalj    (N.    Y.)    137;    SanderB  v,  Simpson  v,  Richardson,  18  La.  Ann. 

Townshend,  63  How.  Pr.  (N.  Y.  C.  PI.)  303. 

343;  Anonymous,  13  Abb.  N.  Cas.  (U.  FaUure  to  IMraot  a  Taxation  of  Ooita. 
S.  Circuit  Ct.  for  So.  Dist.  of  N.  Y.)  — Where  a  new  trial  is  ordered  upon  an 
54;  Bray  v.  Andreas,  i  E.  D.  Smith  appeal,  the  clerk  cannot  tax  the  costs 
(N.  Y.)  387;  Miller  V.  Tobin,  15  Ore-  of  the  appeal  unless  the  order  of  the 
S^i^  ^95i  Stevens  v.  Hale,  7  Met.  (Mass.)  court  authorizes  such  a  taxation.  Pen- 
85;  Williams  v.  Hodge,  11  Met.  (Mass.)  nell  v.  Wilson,  5  Robt.  (N.  Y.)  674,  a 
a66;  Cleveland  v.  Bodwell,  13  Ohio  Abb.  Pr.  N.  S.  (N.  Y.)  466.  Thus 
133;  Allen  V.  Jones,  8  Minn.  202;  where  the  decree  below  was  affirmed 
Walker  v,  Barron,  6  Minn.  508;  Eames  on  appeal  without  ordering  costs,  it  was 
V,  Stevens,  26  N.  H.  124;  Shaw  v.  John-  held  that  the  special  term  could  not 
son,  Brayt.  (Vt.)  47;  Hogg  v.  Wolcott,  grant  an  application  of  the  counsel  for 
I  Tyl.  (Vt.)  141;  Scott  V,  Lance,  21  an  allowance  in  the  nature  of  costs. 
Vt  507 ;  Baker  v,  Blodget,  i  Vt  141 ;  People  v.  Security  L.  Ins.,  etc.,  Co.,  23 
Goddard  v.  Collins,  25  Vt  712;  Schoef-  Hun  (N.  Y.)  596. 
fel  V.  Hinze,  47  Wis.  647;  Jeffery  v.  Naeeaaary  and  Taxable  Ooita  Only 
Hursh,  58  Mich.  246;  Sanford  v.  AUowad. — ^The  prevailing  party  is  en- 
Clarke,  38  N.  J.  Eq.  26<;  Goodwin  v.  titled  to  such  costs  only  as  his  appeal 
Boston,  etc.,  R.  Co.,  63  Me.  363.  rendered  necessary.     Woodland  Bank 

Bxoaptlona. — In  Vermont ^  a  case  in  v,  Hiatt,  59  Cal.  580,  and  such  only  as 
the  Supreme  Court  on  exceptions  is  are  taxable  costs.  Superintendents  of 
considered  as  a  distinct  matter,  so  that  Poor  v.  Moore,  12  Wend.  (N.  Y.)  273. 
the  party  prevailing  is  entitled  to  his  Appeal  for  Trifling  Amount. — When 
coats.  Pollard  v.  Wheelock,  20  Vt.  the  appeal  has  been  taken  for  a  trifling 
^70 ;  Stevens  r.  Hollister,  19  Vt.  605 ;  amount,  the  appellant,  though  success- 
Scott  V,  Lance,  21  Vt.  507;  McCrilUs  ful,  may  be  adjudged  to  pay  costs. 
V.  Banks,  19  Vt.  442 ;  Bard  well  v,  Heyneman  v.  Gameau,  33  Mo.  565. 
Perry,  19  Vt.  292 ;  Stewart  v.  Martin,  1.  Indiana, — Foglesong  v.  Moon,  5 
16  Vt  397;  Downer  v.  Frizzle,  10  Vt  Ind.  545. 
541;  Baker  v,  Blodget,  i  Vt.  141.  JIfatne* — Baker  v.  Appleton,  4  Me. 

Appeal  Only  Bemeidy. — If  a  party  ex-  66;  Abbott  v,  Penobscot  County,  52  Me. 

cepts   when    an    appeal    is    the    only  (84;  Duncan  v.  Sylvester,  13  Me.  438; 

remedy,  no  costs  can  be  recovered  by  Moore  v.  Thompson,  34  Me.  207;  Brown 

the  other  party  for  a  neglect  to  enter  v,  Attwood,  7  Me.  361 ;  Cole  v.  Sprawl, 

the  exceptions.     Piper  v.  Willard,  10  38  Me.  190. 

Pick.  (Mass.)  34.  Massachusetts. — Godfrey  v.  Godfrey, 

Bemond. — The  successful  party  in  a  i  Pick.  (Mass.)  236;  Plimpton  v.  Baker, 

case  removed  from  a  state  to  a  federal  9  Pick.  (Mass.)  72;  Chace  v.  Tucker,  2 

court  is  entitled  to  the  costs  of  both  Pick.  (Mass.)  27;    Andrews  v,  Austin, 

courts.    Anonymous,  13  Abb.  N.  Cas.  2  Pick.  (Mass.)  528;  Framingham  Mfg. 

(U.  S.  Circuit  Ct  for  So.  Dist  of  N.  Co.  v.  Barnard,  2   Pick.  (Mass.)  532; 

Y.)  54.  Johnson  v,  Wetherbee,  3  Pick.  (Mass.) 

tnlimlaaton  of  Oaae  on  Brleft. — Costs  247 ;    Emerson  v,  Newbunr,  13  Pick, 

as  for  a  full  hearing  are  granted  on  the  (Mass.)   377;    Briggs  v.  Murdock,  13 

submission  of  a  case  on  briefs.     Engle  Pick.  (Mass.)  312;  Abbott  v,  Wiley,  1*1 

17.  Hall,  45  Mich.  57.  Pick.  (Mass.)  321;    Stone  v,   Kelly,  8 

Ooata  Inonrred  Prior  to  Deelaton  Ap-  Mass.  98;  Lakeman  v,  Morse,  9  Mass. 
pealart    ftom. — Cosu    incurred    bv  an  126;    Ham  v.  Ricker,  9  Mass.  28;   Gil- 
appellee    prior  to    the   decision   xrom  man  v.  Burgess,  12  Mass.  205. 
which    the    appeal    is    taken,    should  Michigan, — Bowe  v,  Bowe,  43  Mich, 
abide  the  final  decision  of  the  cause.  195. 
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S.  Writs  of  Xrror — ^Beeo?«rj  of  Gotta  Depondsnt  on  Statiita. — Costs  are 
the  creature  of  statute,  and  are  not  recoverable  unless  by  force  of 
a  statute.    When   allowed,  their  apportionment  and   allowance 

will  depend  on  the  terms  of  the  statute  creating  the  right  to  tax 
them.* 

Minnesota, — Henrj  v.  Meighen,  46  cents  merely.     Baxter  v.  ScoUnd,  2 

Minn.   548;     Sanborn   v,  Webster,   3  Wash.  Ter.  86. 

Minn.  333.  BrroneoiM  Award  to  Flalntur  as  Tkna- 

Nehraska. — Rosen baum  v.  Dunston,  toe. — Where  an  award  was  made  in 
16  Neb.  hi;  Burlington,  etc.,  R.  Co.  v,  favor  of  the  plaintiff  as  trustee,  from 
Spere,  24  Neb.  125;  Atchison,  etc.,  R.  which  the  plaintiff  appealed  and  re- 
Co.  V.  Plant,  34  Neb.  127.  covered  the  same  amount  in  her  own 

New  Hampshire, — Roby  v.  Marsh,  4  right,  the    judgment   was    held    suffi- 

N.  H.  175;  Swasev  v,  Wilmot,  4  N.  H.  ciently  more  favorable  to  carry  costs 

333;  Averj  V,  Holmes,  10  N.  H.  574.  from  the  time  of  the  appeal.     Fresher 

New  York, — Duff  v.  Wardell,  10  Abb.  v.  Brenzer,  4  Pa.  L.  J.  377. 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  84;  Party  Modifying  Judgment  PrvralU. 

Bancroft  v.  Shannon,  42  How.  Pr.  (N.  — In  general,  the  party  procuring  a 

Y.  Supreme  Ct)  i ;  Rice  v.  Childs,  28  modification  of  the  judgment  below  is 

Hun  (N.  Y.)  303;  Chapin  v.  Skeels,  20  the  party  prevailing  so  as  to  be  entitled 

Hun  (N.  Y.)  448;  Younghanse  v.  Fin-  to  costs.     Henry  v,  Meighen,  46  Minn. 

far,  47  N.  Y.  99;    Pike  v,  Johnson,  47  548 ;  Sanborn  v.  Webster,  2  Minn.  333; 

\,  Y.  I.  Atchison,  etc.,  R.  Co.  v.  Plant,  34  Neb. 

Ohio, — Cadiz  Bank  v,  Slemmons,  34  127;  Cadiz  Bank  v,  Slemmons,  34  Ohio 

Ohio  St.  142;    Waters  v.  Lemmon,  4  St.  142;  Wheeler  v.  Lucas,  13  Ohio  248. 

Ohio  239;    Wheeler  t;.  Lucas,  13  Ohio  On  Oaae  Made. — Where,  on   a  case 

248;  Scoles  V,  Wright,  Wright  (Ohio)  made  after  judgment,  the  sum  com- 

93.  puted  to  be  due  to  plaintiff  for  damages 

Pennsylvania. — Cameron  v,  Paul,  11  was  considerably  less  than  the  amount 

Pa.  St.  277;  Haines  v.  Moorhead,  2  Pa.  of  the  judgment  below,  the  defendant 

St.  65 ;  Davidson  v.  Smith,  3  Pa.  L.  J.  was  awarded  the  costs  in  the  Supreme 

339;    Pratt  V,  Naglee,  6  S.  &  R.  (Pa.)  Court.      Burrell  v.  New  York,  etc., 

299;    Bellas  V,  Oyster,  7  Watts  (Pa.)  Solar  Salt  Co.,  14  Mich.  34.    But  not 

341 ;  Holdship  v,  Alexander,  13  S.  dc  R.  where  the  case  made  was  imperfectly 

(Pa.)  230;  Landis  v,  Shaeffer,  4  S.  &  R.  presented  and  was  sent  back  for  a  find- 

(Pa.)   iq6;    Poke  v.  Kelly,  13  S.  &  R.  ing  of  facts.    Tuzbury  v.  French,  39 

(Pa.)  1^;  Rankin  v.  Murry,  2  P.  &  W.  Mich.  190. 

(Pa.)  74;  Carney  v.  Kenney,   i    Miles  1.  Peters  v,  Henry,  6  Johns.  (N.  Y.) 

(Pa.)  9;  Ilgenfntz  v,  Douglass,  6  Binn.  278;  Jackson  v,  Delancy,  13  Johns.  (N. 

(Pa.)  403;    Com.  V.  Shannon,  13  S.  &  Y.)  537;  Byrnes  v,  Hoyt,  12  Me.  458. 

R.  (Pa.)  109;  Honniter  v.  Brown,  i  P.  Void  Judgment. —  Costs  ought  to  be 

&  W.  (Pa.)  487 ;  Ross  v.  Soles,  i  Watts  granted  to  a  plaintiff  in  error  who  sue- 

(Pa.) 43;  Gallatin  T^.  Cornman,  i  P.  &  ceeds  in   reversing  a  void   judgment. 

W.  (Pa.)  115;    Fresher  v.  Brenizer,  4  Calkins  v.  Hays,  4  Wis.  200. 

Pa.  L.  J.  377;  Guy  v.  Wilkeson,  2  Watts  Application  of  Statute. — A  statute  giv- 

(Pa.)  133;    Remely  v.  Kuntz,  10  Pa.  ing  costs  to  the  prevailing  party  in 

St.  180.  error  does  not  apply  to  a  judgment  re- 

Te^as, — Conner  v,   Elkins,  66  Tex.  versed  after  the  passage  of  the  statute 

551.  on  a  writ  of  error  brought  before  that 

Washington, — Baxter  v.  Scoland,  2  time.    Gay    v,    Richardson,   18    Pick. 

Wash.  Ter.  86.  (Mass.)  417. 

United     States,  —  Thorn mesen     v,  Hlatory  of  Ooiti  In  Brror. — Costs  in 

Whitwill,  31  Blatchf.  (U.  S.)  45.  error  did  not  exist  in  the  common  law. 

"Ibiro    FaTorablo   Judgment." — Tlie  They  were  first  created  by  the  statute 

expression  ''a  more    favorable  judg-  of  3  Henry  VII.,  c.  10,  by  which  costs 

ment,*'  used  in  a  statute  regulating  the  were  granted  to  the  defendant  in  error 

recovery  of  costs  on  appeal,  means  a  where  judgment  below  was   affirmed 

judgfnent  substantially  more  favorable,  or  the  writ  discontinued  or  the  plaintiff 

not  more  favorable  by  a  few  dollars  or  in  error  nonsuited.    13  Car.  II.,  c  a, 
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SiMNitioiiary  Btatntas  Vot  Applicable  to  Writs  of  Error  withoat  SpooUl  Proyiiloii. 
— ^Statutes  allowing  the  appellate  court  to  award  costs  in  its  dis- 
cretion apply  only  to  appeals,  and  do  not  extend  to  writs  of  error. 
Therefore,  in  the  absence  of  a  statute  giving  costs  in  error  on 
reversal  of  judgment  below»  none  may  be  recovered  on  such  a 
reversal.* 

3.  Aflirmaiice  —  Authoritj  of  Court  Oenormlly  limited  by  Statute. — ^The 
authority  of  the  Supreme  Court  to  award  costs  on  affirmance  is 
generally  regulated  and  limited  by  statute.  In  such  event,  the 
court  has  no  equitable  or  discretionary  power  over  the  subject  of 
costs  beyond  that  conferred  by  the  statute.* 

gave  defendant  in  error  double  costs  in  Venire    do    Noro   witlumt   Tenna.— 

case  judgment  below  was  affirmed ;  and  Where,  on  reversal,  a  venire  de  novo  is 

4  Anne,  c.  i6,  gave  same  costs  where  ordered,  it  is  within  the  discretion  of 

writ  was  quashed.    These  statutes  en-  the  appellate  court  to  impose  terms  as 

titled  defendants  in  error  to  costs  only  to  costs.    But  if  they  fail  to  exercise 

where  writ  of  error  was  sued  out  by  such  discretion,  and  impose  no  terms, 

d^endant  below.    It  was  not  until  8  the  costs  abide  the  event.     Work  v, 

and  9  Wm.  III.,  c.  ii,  that   costs  in  Maclay,  14  S.  &  R.(Pa.}  265. 

error  were  given  to  the  defendant  be-  1.  Lrehigh  Valley  R.  Co.  v.  McFar- 

low  on  affirmance  of  judgment,  or  dis-  land,  44  N.  J.  L.  674 ;  Wright  v.  Small, 

continuance  or  non  pros,  of  writ  of  5  Binn.  (Pa.)  304;  Smith  v.  Sharp,  5 

error  sued  out  by  plaintiff  below.     Le-  Watts  (Pa.)  293  ;  Cameron  v,  Paul,  11 

high   Valley   R.  Co.  v.  McFarland,  44  Pa.  St.  277;  LeGuen  v,  Gouverneur,  i 

N.J.  L..  674;  Cameron  v,  Paul,  11  Pa.  Johns.  Cas.  (N.  Y.)  436;  Farquharson 

St.  277.  V.  Mabee,  3  Johns.  (N.  Y.)  553;  Evert- 

Dfemliiil  of  Writ. — When  a  writ  of  son  v.  Booth,  20  Johns.  (N.  Y.)  499; 

error   is    dismissed    in    the    Supreme  Murray  t;.  Blatchford,  2  Wend.  (N.Y.) 

Court,  no  damages  are  recoverable  in  221 ;  Pease  v.  Morgan,  7  Johns.  (N.Y.) 

the  case  in  the  court  below.    Collins  f.  468;  Richards  v.  Comstock,  i  Conn. 

Tomer,  9  Ga.  112.  150;   Eno  v.  Frisbie,  5   Day   (Conn.) 

Ve  Beeiplatiir. — When  the  court  or-  122;  Mary  Sloan's  Case,  i  Root  (Conn.) 

ders  IS «  r^e/yia/irr  of  the  writ  of  error,  i^i;    Mountfort  t;.   Hall,  i  Mass.  443; 

it  is  not  possessed  of  the  case,  and  can-  llowe  v.  Gregory,  i  Mass.  81 ;  Berry  v. 

not   award  costs.      Newman    v.   Van  Ripley,  i  Mass.  167;  Durellr.  Merrill,  i 

Antwerp,  4  Cow.  (N.  Y.)  711.  Mass.  411;  Nelson  v.  Andrews,  2  Mass. 

Wttt  0f  BiTor  Mot  Acting  aa  a  Super-  164;  Brown  v.  Chase,  4  Mass.  436. 

eedeaa. — Where  a  writ  of  error  does  Bevereal  for  Error  In  Faot. — But  costs 

not  act  as  a  supersedeas,  execution  may  were  sometimes  allowed  where  a  judg- 

issue  for   costs    of  the   writ  only  on  ment  was  reversed   for  error  in   fact. 

affirmance    in    the     Supreme     Court.  Blanchard  v.  Wild,  1  Mass.  342,  where 

Herring  v.  Selding,  2  Aik.  ( Vt.)  12.  the  party  prevailing  has  been  in  some 

Venire    de   Voto. — A    defendant  in  fault.     fCnapp  t^  Crosby,  i  Mass.  479. 

error,   who  succeeds  on  a    venire  de  WAX  of  Error  Sued  Out  Improperly. — 

novo,  cannot  tax  the  costs  previous  to  The  attorney  whose  fault  it  is  will  be 

the  venire.     Waters  v.  Van  Winkle,  3  charged  with   the  costs  of  a  writ  of 

N.  }.  L.  370.    He  is  not  entitled  to  the  error  improperly  sued  out.     Kerr  v, 

costs  of  defending  a  writ  of  error  de-  Chillicothe  Bank,  Wrieht  (Ohio)  737. 

cided  against  him,  even  though  he  sue-  2.  Atwater  v.  Russell,  49  Minn.  57 ; 

ceeds  in   obtaining  a  verdict  on   the  Clarke  v.  Meigs,  10  Bosw.  (N.  Y.)  337. 

second   trial.    People   v.    New  York  CkMts  Follow  Judgment. — Costs  in  ap- 

C.  P.,  13  Wend.   (N.  Y.)    649.    But  pellate  court  follow  judgment  unless 

where  a  judgment  has  been   reversed  otherwise    specially    directed    by    the 

and  a    venire    de    novo  granted,  the  court.     Hathaway    v,    Davis,  33  Cal. 

plaintiff  may  be  allowed  the  costs  of  161 ;  Bratton  v.  Massey,  18  S.  Car.  555. 

the  first  trial  if  he  is  successful  in  the  Time    of    Award.  —  (josts    must    be 

second.     Work  v,  Maclay,  14  S.  &  R.  awarded,  if  at  all,  on  the  decision  of  the 

(Pa.)a6$.  appeal.    Savage  v,  Darrow,  4  How. 
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ApptUaat  Gononaiy  Churged  with  Gotti. — But  whether  the  question  of 
costs  is  in  the  discretion  of  the  court,  or  limited  by  some  gov- 
erning statute,  it  is  the  almost  universal  rule  to  tax  them  against 
the  appellant  on  affirmance.^ 

Pr.  (N.  Y.  Sttpretne  Ct.)  74,  a  Code  as    costs    on  appeal,   the  interest  on 

R.  (N.  Y.)  57;  Nellis  v.  DeForrest,  6  the  amount  recovered  below,  from  its 

How.  Pr.  (N.  Y.  Supreme  Ct.)  413.  recovery  there  until   the  judgment  of 

Aotlmi  of  Oourt  Mow  should  Not  be  affirmance.     Buck    v,    Liockport,    43 

DiBtnrhod. — Usually,  where  a  decree  is  How.  Pr.  ( N.  Y.  Supreme  Ct.)  283. 

affirmed  on  appeal,  the  appellate  court  Correction  of  Record. — Costs  are  not 

should  not  disturb  the  discretion  of  the  awarded    on     affirmance    where    the 

court    of    first    instance    as    to   costs,  record  was  corrected  after  the  removal 

Moors  V,    Washburn,  159  Mass.   173.  of  the  case.     Rogers  v,  Anderson,  40 

And  it  is  improper  to  embrace  in  a  Mich.  290. 

judgment  of  affirmance,  costs  awarded  Vexatloiu  Appeal. — Where  the  de- 
in  the  court  below,  when  the  correc-  fendant  failed  to  appeal  from  the 
tion  should  be  made  on  motion  after  decree  of  the  court  below,  which  erro- 
remittitur  of  the  record.  Beardsley  neously  denied  him  full  costs,  but  the 
Scythe  Co.  v.  Foster,  36  N.  Y.  561.  complainant  did  appeal,  on  affirmance 
To  Bo  AdJosted  hy  the  Glerk. — When  such  costs  were  imposed  as  damages 
the  order  of  the  general  term  is  af-  for  the  vexation.  Goodenow  v.  Cur- 
firmed  with  costs,  the  costs  of  the  ap-  tis,  33  Mich.  505.  And  in  Boyd  v,  Bris- 
peal  are  general  costs,  and  are  to  be  ban,  11  Wend.  (N.  Y.)  529,  the  court 
adjusted  by  the  clerk.  Kelly  v.  Plum,  awarded  costs  and  one  hundred  dollars 
50  How.  Pr.  (N.  Y.  Supreme  Ct.)  336.  damages  for  vexatious  appeal.  And  see 
In  Mow  Joraoy — Judgment  hy  Oonfei-  Schmemann  v,  Rothfuss,  46  Mich.  453. 
Blon. — Single  costs  only  are  allowed  on  Failure  to  Serve  Printed  Papen. — On 
the  affirmance  of  a  judgment  by  con-  affirmance  for  failure  of  appellant  to 
fession.  Hastings  v,  Mayberry,  i  N.  serve  printed  papers,  the  appellee  is 
J.  L.  41.  entitled  to  the  same  costs  as  if  the 
1.  Durkee  v.  Janesville,  28  Wis.  464 ;  judgment  of  affirmance  had  been  ren- 
Montalet  v,  Murray,  4  Cranch  (U.  S.)  dered  after  argument.  Sprague  v.  Rich- 
46;  Kokomo  V.  Wills,  34  Ind.  48;  hards,  30  Hun  (N.  Y.)  246. 
Kramer  v.  Warth,  66  Ind.  548 ;  Reader  JnatUlcatlon. —  Costs  were  denied 
V.  Smith, 88  Ind.  440;  March  t^.  Thomp-  where  it  was  shown  by  the  appellant 
son,  I  Litt.  (Ky.)  311;  Burdett  v,  Lowe,  that  he  had  received  injury  which  ex- 
32  Hun  (N.  Y.)  588;  Purchase  V.  Bel-  cused  without  justifying  his  action, 
lows,  16  Abb.  Pr.  (N.  Y.  Super.  Ct.)  Port  Huron  v.  Chadwick,  53  Mich.  320; 
105 ;  Willey  v.  Morrow,  i  Wash.  Ter.  and  were  allowed  the  defendant,  against 
474;  Davis  V,  Filer,  40  Mich.  310;  whom  a  decree  had  been  affirmed,  but 
Aller  V.  Shurts,  17  N.J.  L.  188;  Sum-  whose  personal  liability  had  been  re- 
merville  Macadamized,  etc..  Road  Co.  leased,  Howe  v.  Lemon,  37  Mich. 
V.  Baker,  70  Ga.  513;  Stewart  v.  Mar-  164. 

tin,  16  Vt.  397 ;  Green  v.  Ealman,  3  Oomplleated  Case. — In  a  complicated 
Murph.(N.Car.)  12;  O'Reer  v.  Strong,  case,  Clark  v.  Mitchell,  48  Mich,  aoo, 
13  111.  688.  or  where  there  is  a  fair  ground  for  re- 
Only  Allowed  against  Actual  Appel-  examination,  costs  ought  not  to  be 
lant. — Costs  on  affirmance  are  allowed  awarded  against  the  appellant,  even 
only  against  an  actual  appellant,  Smith  though  the  decree  be  affirmed.  Goble 
V.  Sherman,  52  Mich.  637;  and  he  is  v.  Grant,  3  N.  J.  £q.  639. 
prima  facie  liable.  Reader  v.  Smith,  88  Wlttkholdlng  of  Costs.— Costs  may  be 
Ind.  440.  In  the  absence  of  statute,  withheld  on  affirmance  by  the  equal  di- 
they  cannot  be  awarded  for  or  against  vision  of  the  court.  Whiting  v.  Butler, 
parties  who  take  no  part  in  the  appeal.  29  Mich.  122 ;  Rose  v,  French,  39  Mich. 
Schluderberg  v,  Robertson,  60  Md.  136;  Ludington  v.  Melendy,  44  Mich. 
602;  Tompkins  County  v.  Bristol,  58  560;  Wright  v.  Smith,  44  Mich.  560; 
How.  Pr.  (N.  Y.  Supreme  Ct.)  3.  Dutch  Reformed  Church  Cases,  53 
Interest  Taxahlo  as  Costs. — On  appeal  Mich.  329;  Crookshank  Assignment 
to  the  Supreme  Court  and  affirmance  of  Cases,  58  Mich.  107.  But  where  the 
the  judgment  below,  it  is  proper  to  tax  appellant  is  successful,  if  only  on  one 
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4.  DiimiiiaT — ^UimiMal  Oporatas  as  an  AiBnnasoe. — Dismissal  in  the 
appellate  court  operates  as  an  affirmance  of  the  judgment  of  the 
court  below,  and  hence  renders  the  appellant  liable  for  the  costs 
incurred  in  bringing  the  case  to  the  appellate  court,  together  with 
the  costs  in  that  court  upon  the  return  of  the  remittitur  to  the 
court  below.^ 

point,  he  may  recoTer  his  costs.  Nester  fendant  was  such  as  to  Invite  litigation, 

V.  Swift,  50  Mich.  4a.  costs  are  discretionary  with  the  court 

Iwnnatorial  Error. — Costs  are  gener-  and  will  generaUy  be  withheld.    Fos- 

allj    withheld   on    affirmance    where  ter  v.  Hill,  55  Mich.  540;  Methodist 

error  appears  that  cannot  affect  the  re-  Church  of  Newark  v.  Clark,  41  Mich, 

salt,  Finan  v,  Babcock,  58  Mich.  301 ;  750,  where  the  defendant  had  recog- 

or  where  a  slight  error  is  corrected  in  nized  an  invalid  trust  upon  which  the 

the  court  of  appeals.  State  v.  Brown-  controversy  rested, 

ing,  28  N.  }.  L.  556.  Defeots  Arialiig  firom  •ttpnlatloii  of 

IBaapinraliOBilon  of  Btatnte. — Where  the  Parties. — Where  a  writ  of  error  is 

a  novel  question  was  dealt  with  by  both  dismissed    for    defects    in    procedure, 

parties  on  a  misapprehension  of  the  which  arose  from  a  stipulation  of  the 

statute,  each  may  be  required  to  pay  parties,  costs  may  be  denied.    Harris 

his  own  costs.     In  re  Smith's  Estate,  v.  Sweetland,  48  Mich.  1 10. 

60  Mich.  136.  Appeal  Taken  witboat  Legal  Author- 

BoTeraal  aa  to  Tlilrd  Party. — Where  ity. — Where  appeal  was  dismissed  be- 

the  judgment  is  affirmed  as  respects  the  cause  it  had  been  taken  without  legal 

appellant,  but   reversed  as  regards  a  authority,   no  costs  were  allowed   to 

tnird  par^,  the  appellee  is  entitled  to  either  party.    Bergen  v,  Jones,  4  Met. 

costs.    Harman  v,  Odell,  6  Gratt.  ( Va.)  (Mass.)  371. 

307.  IMamlaeal  on  MOtioii. — Where  an  ap- 

1.  Markham  v,  Ross,  73    Ga.   105;  peal  entered  by  the  defendant  is  dis- 

Acres  v.  Hancock,  4  Iowa  568 ;   Moore  missed  on  his  motion,  or  on  the  motion 

V.Lyman,  13 Gray  (Mass.)  394;  Bowler  of  the  plaintiff,  the    latter  is  entitled 

17.  Palmer,  a  Gray  (Mass.)  553;  Jackson  to  costs.     Bowler  tr.  Palmer,  2  Gray 

V,  Baxter,  5  Lea  (Tenn.)  345;  Seawell  (Mass.)  553;  Moore  v,  Lyman,  13  Grav 

V,  Key,  5  La.  Ann.  371.  (Mass.)  394.     Contra,  when  appeal  is 

Appeal  IMamiaied  without  a  Hearing,  entered  bv  plaintiff.    Patten  v.  Cilley, 

—Where  an  appeal  is  dismissed  with-  50  Fed.  Rep.  337. 

out  a  hearing,  it  is  not  proper  for  the  Failure  to  Move  for  a  Plstnlsial. — A 

court  to  look  into  the  merits  of  the  case  respondent  who  might  have  had  the 

for  the  purpose  of  allowing  a  compen-  appeal  dismissed  on  motion,  will  not 

sation  for  expenses  in  excess  of  the  be  allowed  costs  on  its  dismissal  at  the 

taxable  costs.    Murray  v,  Mumford,  2  hearing.     Williams  v.  Fitch,  15  Barb. 

Cow.  (N.  Y.)40o;  Easton  7;.  Tallmadge,  (N.  Y.)  654.    Nor  upon  dismissal  of  a 

2  Cow.  (N.  Y.)  402.  writ  of  error  where  no  motion  for  its 

BzeofltfTO  CkMts. — If  a  respondent  on  dismissal  has  been  made.     Port  Huron 

dismissal  and  remittitur  of  the  cause.  First  Nat.  Bank  v,  Mellen,  45  Mich, 

charges  too  much  costs  of  the  appeal,  413. 

the  proper  remedy  is  by  motion  in  the  Demurrer  to  Scire  Facias. — When  an 

court  below.    Dresser  v.  Brooks,  2  N.  appeal  from  the  judgment  of  the  Dis- 

Y.  559.  trict  Court,  which  sustains  the  demur- 

Appeeli  fwrPliinliBlngBlllg. — The  ap-  rer  to  a  scire  facias  upon  recognizance 

pellate  court  has  a  discretion  as  to  costs  for  the  appearance  of  a  person  charged 

on  appeals  for  dismissing  bills.     Walton  with  crime,  is  dismissed,  the  defendant 

V.  Fretwell,  3  A.  K.  Marsh.  (Ky.)  520.  is  entitled  to  costs.    State  v.  Jackson, 

Thus,  where  no  partnership  settlement  33  Me.  359. 

had  been  had  for  ten  years,  costs  were  Interlocutory  Decree  of  IntrioateOhar- 

withheld  on  the  dismissal  of  a  bill  for  acter. — Where  an  interlocutory  decree, 

an  accounting.    Near  v,  Lowe,  56  Mich,  the  intricate  character  of  which  natu- 

633.  rally  led  to  an  appeal,  was  dismissed, 

Mttgntf**"  Warra&ted  by  Oondnet  of  no  costs  were  allowed.    Patterson  v, 

. — If  the  conduct  of  the  de-  Hopkins,  33  Mich.  541. 
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MmiiMa  ftir  Want  of  Juiidietion. — In  the  absence  of  any  statutory 
provision  to  the  contrary,  the  general  rule,  when  a  case  is  dis- 
missed on  appeal  for  want  of  jurisdiction,  is  to  allow  no  costs.^ 
This  rule  or  custom  has  now  been  so  modified  that  costs  are 
allowed  almost  as  frequently  as  they  are  denied.^ 

S.  Reversal — ^Aoeording  to  Attonding  GiroQiiistaiioeB. — Where  the  decree 
of  the  court  below  is  reversed  on  appeal,  the  costs  are  disposed  of 
just  as  the  appellate  court  may  think  fit  in  each  particular  case, 
unless  there  is  some  statute  governing  the  action  of  the  court ;' 

ParlF  in  DofKOlt  WlUlng  to  Do  Jnitloo.  dismissal    for    lack    of    jurisdiction. 

— Where  it  appeared  that  the  partj  in  Roeser  v.  Bellmer,  7  Tex.  i. 

default  offered  to  do  all  that  justice  Unproride&co   of  Appellant.  —  Even 

required,  as  soon  as  he  was  notified,  it  though  the  court  has  dismissed  the  ap- 

was    held    that    no    costs    would    be  peal   for  lack  of  jurisdiction,  it  maj 

awarded  against  him  on  motion  to  dis-  adjudge  costs  to  the  appellant  for  his 

miss  the  appeal.    Covell  v.  Moselj,  15  improvidence.    State  v.  Thompson,  81 

Mich.  514.  Mo.  163. 

DiamlsMl  of  Ezcoptlona. — No  costs  JulBdiotion  PrlnukFade. — Where  the 

are  allowed  when  exceptions  are  dis-  certificate  of  the  clerk,  appended  to  the 

missed,  unless  such  dismissal  puts  an  transcript, /rimayaciV  gives  the  appel- 

end  to  the  controversy.     Sweetsir  v.  late  court  jurisdiction,  costs  may  be  al- 

Kenney,   xi  Me.  464;  Turner  v.  Put-  lowed  even  though  the  appeal  is  finally 

nam,  31  Me.  557.  dismissed    for    want    of    jurisdiction. 

BUsdemoanor   Case. — The    rule    for  Carey  T^  McDougald,  27  Ala.  6i6. 

taxing  costs  is  the  same  in  a  misde-  8.  Arms  v,  Lyman,  5  Pick.  (Mass.) 

meanor  case  which  has  been  dismissed,  210;  Scott  v.  Lance,  21  Vt.  507;  Brad- 

as    where    the  judgment  is    affirmed,  street  v.  Potter,   16  Pet.  (U.  S.)  317; 

Bonn  V,  State,  la  Tex.  App.  100.  The   Margaret  t;.  The  Connestoga,  a 

1.  Winchester  v,  Jackson,  3  Cranch  Wall.  Jr.  (C.  C.)  116;  Daub  v.  Mason, 
(U.  S.)  514;  Inglee  v.  Coolidge,  a  5  Md.  612;  Moore  v.  People,  108  111. 
Wheat.(U.S.)363;  Mlverv.  Wattles,  484;  Cramer  v.  Tittle,  79  Cal.  33a; 
9  Wheat.  (U.  S.)65o;Touhy  ».  Rector,  Palmer  v.  Yager,  20  Wis.  91;  Byrnes 
a6  Ark.  3x5;  Heflin  v.  Owens,  xo  Ark.  v,  Hoyt,  12  Me.  458;  Eager  v.  Price, 
365;  Morrow  v.  Walker,  10  Ark.  569;  2  Paige  (N.  Y.)  333;  Matter  of  New 
Maxfield  v.  Freeman,  39  Mich.  64;  York  Protestant  Episcopal  Public,  eta, 
Norton  v.  McLeary,  8  Ohio  St.  205.  School's  Petition,  24  Hun  (N.  Y.)  367; 

Want  of  Jurisdiction  Ganaod  by  Do-  Farquharson  v .  Mabee,3  Johns.  (N.Y.) 

fendant. — And  this  rule  will  apply,  not-  553;  LeGuen  v.  Gouvemeur,  i  Johns, 

withstanding  the  want  of  jurisdiction  Cas.  (N.  Y.)  436;  Murray  v.  Blatch- 

was  caused  by  the  default  of  the  appel-  ford,  2  Wend.  (N.  Y.)  221;  Sanders  v, 

lant.    Pratt  v.  Brown,  4  Wis.  188.  Town8hend,63  How.  Pr.  (N.  Y.  C.  PI.) 

2.  Elder  v,  Dwight  Mfg.  Co.,  4  Gray  343 ;  Pennell  v.  Wilson,  2  Abb.  Pr., 
(Mass.)  aoi  ;  Cary  v,  Daniels,  5  Met.  N.  S.  (N.  Y.  Super.  Ct.)  466;  Have- 
(Mass.)  236;  Turner  v,  Blodgett,  5  meyer  v.  Havemeyer,  62  How.  Pr. 
Met.  (Mass.)  240,  note;  Kinman  v.  Ben-  (N.  Y.  Super.  Ct.)  476. 

nett,  a  111.  a36;  Paine  v.  Chase,  14  Wis.  Dependent  on  Statute. — Costs  incurred 

653;  Bradstreet  Co.  v,  Higgins,  114  U.  in  having  a  judgment  reviewed  in  the 

S.  26a;  Hogan  v.  Hogan,  44  Mich.  147;  appellate  court  cannot  be  recovered  on 

Mechanics'  Bank  v,  Snowden,  2  Paige  reversal  of  judgment  in  the  absence  of 

(N.  Y.)  299.  a  statute  or  rule  of  court  authorizing 

DtomlBsal  by  Gonrt  on  Its  Own  Motion,  their  taxation.  Price  v»  Garland,  4  N. 
— Where  a  writ  of  error  was  dismissed  Mex.  365.  Thus,  in  Marble  i».  Snow, 
for  want  of  jurisdiction,  by  the  court  on  14  Me.  195,  it  was  held  that  the  plain- 
Its  own  motion,  each  party  was  required  tiff  in  error  was  not  entitled  to  costs 
to  pay  his  own  costs  in  the  appellate  where  the  judgment  of  the  Court  of 
court.    Meeks  v.  Leach,  91  111.  323.  Common  Pleas  was  reversed  for  error 

In  Texas,  the  practice  has  been  uni-  in  law. 

form  to  render  judgment  for  costs  on  Mlatxlal. — No  costs  are  allowed  on 
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sometimes  without  costs  ;^  sometimes  with  costs  in  both  courts;^ 

rerersal  where  the  result  below  was  in  which  the  same  party  was  victorious, 

the  nature  of  a  mistrial,  Rajrl  v.  Ham-  the  court  refused  to  allow  him  to  tax 

mond,  95  Mich.  22;  Adams  v.  Cham-  the  costs  of  the  first  trial  in  his  bill 

pioii,  31  Mich.  333;  Demill  v,  Moffatt,  of  costs.     Havard  v,  Davis,  i  Browne 

45  Mich.  410;  Watts  V,  Tittabawassee  (Pa.)  334. 

Boom  Co.,  47  Mich.  540;  Kinney  v.  Inoompetency of TrialJudge. — Where 

Robison,    49    Mich.    347;    Wildey   v.  a  judgment  is  reversed  because  of  the 

Farmers'  Mut.  F.  Ins.  Co.,  49  Mich,  incompetency  of  the  trial  judge,  the 

364;   as   where  the  plaintiff  in  error  party  in  whose  favor  the  judgment  be- 

omita  to   bring   the    point    relied  on  low  was  rendered  must  pay  the  costs, 

clearly  to  the  attention  of  the  trial  State  v.  Simpson,  5  Yerg.  (Tenn.)  365. 

judge.    Ouerin  v.  Smith,  63  Mich.  369.  OompromlBe  Pending  Appeal. — Where 

Case  wtklumt  Merit. — Where  appel-  some  of  the  appellants  compromise 
lant's  case  is  itself  without  merit,  costs  pending  an  appeal,  while  others  prose- 
are  withheld  00  reversal.  Williams  v,  cute  the  appeal,  the  court  will  give 
Goarde,  34  Mich.  83.  Where  the  ap-  costs  to  the  latter  only,  not  withstand- 
pellant's  defense  in  the  court  below  ing  the  decree  is  reversed  as  to  all. 
showed  DO  willingness  to  do  justice,  Nelson  v.  Clay,  7  J.  J.  Marsh.  (Ky.) 
costs  were  allowed  the  appellee,  even  138.  But  where  an  appellee  enters  a 
though  the  decree  was  modified  in  favor  judgment  of  satisfaction,  the  appellant 
of  the  appellant.  Wohlscheid  v.  Ber-  is  entitled  to  recover  the  costs  of  the 
grath,  46  Mich.  46.  transcript,  although    he    is  prevented 

Aetlona  of  an  Bqnitahle  Nature. — In  from  further  prosecuting  his  appeal, 

an  action  of  an  equitable  nature,  such  Monnett  v,  Hemphill,  no  Ind.  399. 

as  to  reform  a  contract  on  the  ground  Suit  by  Next  Friend. — Where  a  wife 

of  mistake,  the  common-law  rule  that  sues  by  her  next  friend,  and  obtains  a 

the  appellant  is  chargeable  with  costs  decree  in  her  favor  in  the  court  below, 

on  the  reversal  of  judgment  and  order-  which  is  reversed  on  appeal,  the  costs 

ing  a  new  trial  for  insufficiency  of  evi-  may  be  decreed    as  well  against   the 

dence  does  not  apply.    In  such  actions  next  friend  as  against  the  wife.  Spencer 

the  question  of  costs  is  in  the  discre-  v.  Ford,  i  Rob.  (Va  )  684. 

tion  of  the  court,  and  may  be  adjudi-  1.  Woodbury  v,   Morton,  44   How. 

cated  on  the  final  hearing.    The  order  Pr.  (N.  Y.  Supreme  Ct.)  56;  Crosby  v, 

for  a  new  trial  should  not  contain  any  Brown,  44  How.  Pr.  (N.  Y.  Supreme 

direction  as  to  costs.     Pennell  v,  Wil-  Ct.)  149. 

son,  Pr.  N.  S.,  3  Abb.  (N.  Y.  Super.  Teohnioal   Defect. — Where    a    judg- 

Ct.)  466,  3  Robt.  (N.  Y.)  505.  ment  in  favor  of  a  city  was  reversed 

Bovenal  on  Point  of  mnor  importance,  because  the   city  treasurer  failed    to 

— Where  the  appellee  was  sustained  as  show  a  valid  warrant  authorizing  him 

to  the  principal  matter  in  controversy,  to  sue  in  the  name  of  the  city,  no  costs 

but  the  cause   was  reversed  and   re-  were  awarded  to  either  party.    Muske- 

manded  on  a  point  of  minor  import-  fon  v:  S.  K.  Martin  Lumber  Co.,  86 

ance,  each  party  was  left  to  pay  his  Mich.  625. 

own    costs    in    the    appellate   court.  Minor  Heirs. — Costs  were  not  granted 

Northnip  v.  Phillips,  99  111.  449.    And  against  minor  heirs  where    a   decree 

where  an  appellant  succeeded  in  the  disposing  of  a   beneficiary  fund  was 

Supreme  Court  on  objections  not  going  altered    in    favor  of  the  widow,   who 

to  the  merits,  he  was  not  allowed  costs,  appealed.    Catholic  Mut.  Ben.  Assoc, 

but  that  question   was  reserved  until  v.  Priest,  46  Mich.  439. 

the  final  hearing.     Heyers'  Appeal,  34  2.  Matter  of  Hood,  30  Hun  (N.  Y.) 

Pa.  St.  183.  472;  Murtha  v,  Curley,  93  N.  Y.  359, 

Indgmottt  by  Defknlt.— Where  judg-  65  How.  Pr.  (N.  Y.)  86;  Von  Keller  v, 

ment  by  default  for  defendant's  non-  Schulting,  45  How.  Pr.  (N.  Y.  Supreme 

appearance  is  reversed,  no  costs  except  Ct.)  139;  Ives  v,  O'Brien,  33  Mich.  175 ; 

tliose  on  error  are  awarded.    Bagley  v,  Toledo,  etc.,  R.  Co.  v,  Dunlap,  47  Mich. 

PridgeoD,  43  Mich.  550.  456;  Hogan   v,  Hogan,  44  Mich.   147; 

Falcnod    laane. — Where,    upon    the  sellers  v.  Zimmerman,   21   Md.  355; 

trial  of  a  feiened  issue  as  to  the  va-  Winton  v.  Conner,  24  Ind.  107. 

Ilditj  of  a  will,  the  judgment  was  re-  Declaration   DefectiTe.  —  Where  re- 

versedy  and  there  was  a  second  trial  in  covery  was  had  on  a  declaration  which 
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again,  each  party  to  pay  his  own  costs  *}  and  again,  the  costs  to  be 
paid  out  of  the  fund  in  court.^ 

6.  Partial  Affirmanoe  or  Bevenal — Appellant  PreTiili.  —  Partial 
affirmance  or  reversal  on  appeal,  practically  amounts  to  success 
for  the  appellant ;  although  in  such  cases  the  apportionment  of 
costs  is  generally  within  the  discretion  of  the  court,^  it  is  custom- 
made  out  no  cause  of  action,  costs  of  obtainingjudgment  for  the  same.  Camp 
both  courts  were  allowed  on  reversal  of  v.  Morgan,  21  111.  355. 
the  judgment  of  the  court  below.  1.  Where  a  decree  was  reversed  be- 
Smith  V.  Ross,  51  Mich.  116.  But  cause  the  case  below  had  been  dis- 
where  the  substance  of  a  good  count  in  missed  absolutely,  instead  of  without 
assumpsit  had  been  insisted  upon  as  a  prejudice,  each  party  had  to  pay  his 
count  for  a  tort,  costs  of  the  Supreme  own  costs.  Foster  v.  Hunt,  3  Bibb 
Court  were  withheld  on  reversal  of  a  (Ky.)  33.  And  where  the  proceedings 
judgment  of  no  cause  of  action.  Bar-  since  an  appeal  are  reversed  but  those 
nard  v.  Colwell,  39  Mich.  315.  before  the  appeal  are  affirmed,  each 

Final  Judgment  Neoeaaary. — Where  party  will  have  to  pay  half  the  costs, 

judgment  below    is  reversed,  and  the  Ames  v,  Sloat,  Wright  (Ohio)  577. 

court  in  error  also  gives  judgment  such  2.  Smith  v.  Scofield,  19  Conn.  534 ; 

as  ought  to  have  been  given  below,  the  McKnight  v,  Wright,  13  Rich.  Eq.  (S. 

plaintiffin  error  is  entitled  to  the  costs  Car.)   339;    Hone  v.  Van  Schaick,   7 

of  the  suit  in  the  court  below,  because  Paige  (N.  Y.)  331 ;  Doub  v.  Mason,  5 

he  would  have  had  them  if  the  origi-  Md.  613. 

nal  judgment  had  been  correct.     Dun-  Motion  in  Arrest. — Where  the  Su- 

ham  V,  Simmons,  5  Hill  (N.  Y.)  507.  preme  Court  reverses  the  ruling  of  the 

But  he  is  not  entitled  to  costs  in  the  County  Court  as  to  a  motion  in  arrest 

court  below  unless,  in  addition  to  re-  of  judgment,  the  successful  party  is  en- 

versal,  he  obtains  a  final  judgment  in  titled  to  his  costs  on  appeal  and   to 

his  favor  from  the  decision  of  the  court  no  other.     Wheelock  v.  Wheelock,  5 

in  error.    Lehigh   Valley   R.  Co.    v.  Vt.  433. 

McFarland,  44  N.  ].  L.  674;  Gosling  Fewer  of  OlronltOonri  to  Stay  FnrtlMr 

V.  Acker,  3  Hill  (N.  Y.)  391.   Accord-  Proceedings.  —  Where    the    Supreme 

ingly,  where  the  judgment  of  the  Cir-  Court  has  reversed  a  judgment  in  favor 

cult  Court  was    reversed  with  costs,  of  the  plaintiff,  the  Circuit  Court  has 

and  a  new  trial  ordered,  it  was  held  power  to  stay  his  further  proceedings 

that  the  plaintiff  in  error  could  not  tax  therein  until  he  shall  have  paid  the 

in  his  bill  of  costs  those  which  had  ac-  6osts   taxed   against    him    on    appeal, 

crued  in  the  Circuit  Court,  but  that,  and  such  order  is  not  appealable.     Felt 

unless   specially  directed  to  the  con-  v,  Amidon,  48  Wis.  66. 

trary,  they  must   abide    the  result  of  In  Indiana. — By  statute,  reversal  car- 

the  new   trial.    Lester    v.    Sutton,    7  ries  costs  from  the  first  error.     Doyle 

Mich.  339.  v.  Kiser,  8  Ind.  396;  Excelsior  Drain- 

Orlmlnal  Oases. — In  criminal  cases  ing  Co.  v.  Brown,  47  Ind.  19;  Eigen- 
where  the  reversal  of  the  judgment  mann  v,  Kerstein,  73  Ind.  81 ;  Thomas 
below  does  not  put  an  end  to  the  cause,  v.  Simmons,  103  Ind.  538;  Conner  v. 
but  still  leaves  it  to  the  further  action  Winton,  10  Ind.  25 ;  Andrews  v,  Ham- 
of  the  court  below,  the  costs  of  the  ap-  mond,  8  Blackf.  (Ind.)  540.  Where 
peal  are  to  be  paid  by  the  defendants,  under  such  a  statute,  an  order  refusing 
But  where  such  reversal  puts  an  end  to  to  grant  a  change  of  judge  is  reversed, 
the  prosecution,  leaving  to  the  court  the  appellant  recovers  costs  after  the 
below  nothing  but  the  duty  of  dismiss-  refusal,  but  not  after  the  appointment 
ing  the  case,  the  costs  are  not  taxable  in  pursuance  of  the  reversal.  Shoe- 
to  the  defendant.  Smith  v.  State,  5  maker  v.  Smith,  100  Ind.  40. 
Ind.  541.  8.  Alabama. — Tyus  v.  De  Jamette,  36 

Jtuigment  for  Costs  Necessary  to  Their  Ala.  280 ;  Rainey  v.  Rainey,  35  Ala.  283. 

Ocdlectlon. — The  successful  party  can-  California,  —  Cole  v.  Swanston,  x 

not,  upon  reversal  of  a  judgment  ren-  Cal.  51. 

dered  against  him  below,  collect  his  Illinois. — Moore  v.  People,  108  111. 

costs  in  the  lower  court  without  first  484;  Cloyd  v.  Trotter,   xx8  III.  391; 
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tft  Ayftllitt  Oovt.  COSTS.         Furtial  Afllrmanno  or  BemiftL 

aiy.  in  the  absence  of  special  circumstances  which  render  a  dif- 
ferent disposition  of  them  proper,  to  adjudge  the  costs  to  the 
successful  appellant.^ 

GnJum  V,  People,  1 1 1  111.  353 ;  Spear  spectlve  appeals.    Potter  v.  Chapln,  6 

V,  Drainage  Comrs.,  113  III.  632.  Paige  (N.  Y.)  639. 

AVii/«cil>jr.—- White  v,  Hardin,  5  Dana  GroH* Appeala — ^Botb  Partiea  Bneeeu- 

(Kj.)  141;  Counts  V.  Kitchen,  87  Ky.  Ail.  —  On    cross* appeals,  where   each 

47;  Dillon  V.  Dudle/,  i  A.  K.  Marsh,  party  sustains  his  errors  assigned,  each 

{Ky,)  66;  Burrows  v.  Miller,  3  Bibb  must  paj  his  own  costs.      Terril  v. 

(K7.)  77;  Kellj  V.  Bradford,  3  Bibb  Southall,  3  Bibb  (Ky.)  458;   Ringgold 

(Kj.)   317;   Vecch  V.  Pennebaker,   2  v.  Ringgold,  i  Har.  &  G.  (Md.)  ii; 

Bibb   (Kj.)  336;   Marshall  v,  Ander-  Canfield  v.  Shear,  49  Mich.  313*  Roll 

son,  I  B.  Mon.  (Ky.)  198;  Jarboe  v,  v.  St.  Louis,  etc.,  Smelting,  etc.,  (Jo.,  52 

McAtee,  7  B.  Mon.  (Ky.)  370;  Aulick  Mo.  App.  60;  Hale  v.  Young,  34  Neb. 

V.  Coivin,  6  B.  Mon.  (Ky.)  289.  464. 

Michigan.  —  New     Home     Sewing  Abaadoimient  of  Appeal. — Where  both 

Mach.  do.  V.  Bothane,  70  Mich.  443 ;  parties  appeal,  and  one  abandons  his 

SneIl9.Race,78Mich.33^;  Wohlscheid  appeal  but  prevails  on  that  of  his  op - 

9.  Bergrath,  46  Mich.  46;  Warner  v.  ponent,    neither    parl^    should    have 

Hall,  5t  Mich.  373 ;  Loud  v.  Winches-  costs.    Leftwich  v,  Clinton,  4  Lans. 

ter,  64  Mich«  33 ;  Leev.  Derr,  57  Mich.  (N.  Y.)  176;  Childs  v.  New  Haven, 

3169;  Khead  v.  Hounson,  46  lnuch.  343.  etc.,  Co.,   135  Mass.  570;   Dewey  v, 

Minmesoiaj-^ii elaon   v.  Munch,   30  Humphrey,  5  Pick.  (Mass.)  187. 

Minn.    133;    Goodrich    v.   Parker,    i  Non-appeliaati.  —  Costs    cannot   be 

Minn.  195.  awarded  to  parties  who  have  not  ap- 

Missouri, — ^Mitchell  v.White,  47  Mo.  pealed  when  the  decree  is  modified  as 

App.  316.  to  them.    Powers  v.  Golden  Lumber 

NrwTork, — Smithv.Jansen.SJohns.  Co.,  43  Mich.  469;  Pool  v,  Horton,  45 

(N.  Y.)  Ill ;  Bradshaw  v.  Callaghan,  Mich.  404;  Vroom  v,  Ditmas,  4  Paige 

8  Johns.  (N.Y.)  566;  Williams  v.  Sher-  (N.Y.)536.    Nor  can  they  be  awarded 

man,  15  Johns.  (N.  Y.)  195;  Claflin  v,  against  one  not  a  party  to  the  appeal. 

Macuire,   45  N.   Y.  Super.   Ct.  531 ;  Schluderberg    v.   Robertson,   60  Md. 

Stafford  v.  Mott,  x  Paige  (N.  Y.)  100;  602. 

Anonymous,   12  Johns.  (N.  Y.)   340;  Neither   Party    Buocessful.  —  Where 

Wilbur  9.   Wiltsey,  13  How.  Pr.  (N.  both  parties  appeal   and  neither  suc- 

Y.  Supreme  Ct.)  506;  Fulton  Bank  v,  ceeds  in  sustaining  his  exceptions,  costs 

NewYork,  etc..  Canal  Co.,  4  Paige  (N.  will  be   allowed  to  neither.    Mills  v. 

Y.)  127.  Hyde,  19  Vt.  ^9;  Green  v.  Shurtliff,  19 

North  Carolina, — McRae  v.  Guion,  Vt.  592 ;  McCurdy  v,  Clark,  27  Mich. 

5  Jones  Eg.  (N.  Car.)  139.  445;  Dayton  v.  Dayton,  68  Mich.  437; 

OAuF.— Cfollinsv.John,Wri^ht(Ohio)  Godfrey  v.  White,  43  Mich.  171;  Ball 

6a8;  Booton  t^.  Lord,  10  Ohio  St  ^53;  v.  Watertown  F.  Ins.  Co.,  44  Mich. 

Carter    v.   Hawley,    Wright    (Onio)  137;  Shelden  v.  Bennett,  44  Mich.  63^^; 

333.  Thayer  v.  Grand  Rapids,  82  Mich.  ^; 

7V«4W.— Burch  v.  Burch  (Tex.  Civ.  Pickett  v,  Barron,   39  Barb.  (N.  Y.) 

App.  1894),  38  S.  W.  Rep.  838.  509;  Duffy  v,  Duncan,  32   Barb.  (N. 

Virginia, — ^Breckenridge  v,  Auld,  i  V.)  587;  Shaver  v,  Brainard,  29  Barb. 

Rob.  (Va.)  157.  (N.  Y.)  25;  Nevins  v.  Bay  State  Steam- 

Wisconsin, — Defarges  fr.  Lipscomb,  3  boat  Co.,  4  Bosw.  (N.  Y.)  225;  Wil- 

Mnnf.  (Va.)  451;  Power  <&.  Kindschi,  Hams  v,  Fitzhugh,  44  Barb.  (N.  Y.) 

58  Wis.  539;  jaffray  t^.  Crane,  50  Wis.  321,  37  N.  Y.  444;  Campbell  v,  Co- 

349;  Kirst  V,  Wells,  47  Wis.  56.  quard,  16  Mo.  App.  552;  Shattuck  v. 

United  States,-— The  Shady  Side,  17  Woods,  3  Pick.  (Mass.)  367. 

Blatchf.  (U.  S.)  133.  1.  Montgomery  County  Bank  v,  Al- 

•aparata  Appeala.— Where  the  dif-  bany  Cit^  Bank,7  N.  Y.  459;  Freden- 

fereot  defendants  in  a  suit  to  settle  the  burg  v.  Turner,  37  Mich.  403 ;  Nester 

right  to  a  fiind  in  court,  enter  separate  v.  Swift,  50  Mich.  42  ;  Willey  v,  Mor- 

appeala,  costs  cannot  be  awarded  be-  row,  i  Wash.  Ter.  474;   McCord  v, 

tween  the  appellants,  unless  they  have  Doniphan  Branch  R.  (Jo.,  31  Mo.  App. 

made  one  another  parties  to  their  re-  317 ;  White  v.  Hardin,  5  Dana  (Ky.) 
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Oortt  in  Apf^Uate  Court.                   COSTS.  .    .          Baalttttve. 

7.  Bendttitiir — a.  Of  Amount — Corti  Ourged  to  Putj  Bntosiaff 
Bomittitiir.  —  Subject  to  the  discretion  of  the  appellate  court  to 

apportion  costs  as  justice  may  demand,  it  is  proper,  where  a 

remittitur  has  been  entered  on  appeal,  whether  entered  volun- 
tarily or  by  direction  of  the  court,  to  affirm  the  judgment  of  the 
court  below  at  the  cost  of  the  party  entering  the  remittitur.* 

141;  Cole  V.  Swanston,  i  Cal.  51 ;  Wil-  courts.    Hall  v.  Concordia  F.  Ins.  Co., 

son  V.  Ljon,  51  111.  530;  CowlesT^.  Mor-  90  Mich.  403.    And  when  the  plain- 

gan,  34  Ala.  535;  Sherrj  v.  Schraage,  tiff,  on  discovering  the  mistake,  offered 

48  Wis.  93;    Parham  v.  Cobb,^  9  La.  to  make  the  proper  reduction,  it  was 

Ann.  423;  Satterwhite  v.  Carson,  3  Ired.  held  that  the  appellant  was  not  entitled 

(N.  Car.)  549.  to  costs.     Kemple  v.  Darrow,  39  N.  Y. 

Blight   Modlfloation   of    Judgment. —  Super.  Ct.  447. 

Where  the  modification  of  the  judg-  Remlttitiir    Entered    toy    Sequoat. — 

ment  of  the  lower  court  is  slight  and  Where  a  remittitur  was  entered  at  the 

unimportant,  each  party  may  be  left  to  request  of  the  plaintiff,  to  cure  an  error 

pay  his  own  costs.  Loud  v.  Winches-  in  the  record,  he  was  held  liable  for 

ter,   64  Mich.    23 ;   or    they    may    be  the  cost  of  the  appeal.     Clark  v.  Bul- 

awarded    to  the    losing    party,    New  lock,  65  Mo,  535. 

Home  Sewing  Mach.  Co.  v,  Bothane,  Urartous  Interest. — Where,  on  appeal 

70  Mich.  443.  from   rulings  as   to  usurious  interest, 

Vexatloua  Appeal. — Costs  of  a  partial  the  plaintiff  remits  the  usury  and  takes 

reversal  were  adjudged  against  the  sue-  judgment  for  only  the  amount  to  which 

cessful  appellant  where  the  suit  ap-  he  is  legally  entitled,  he  will  neverthe- 

peared  vexatious.    Alexander  v.  Hoyt,  less  be  liable  for  the  costs.    Thompson 

7  Wend.  (N.  Y.)  89.  v,  Purnell,  10  Iowa  205.    And  where  a 

Modlfloation  In  Faror  of  Appellee. —  judgment  allows  interest  at  an  excess- 
Costs  were  withheld  where  a  decree,  Ive  rate  on  a  claim  up  to  the  date  of 
though  affirmed  in  part,  was  modified  trial,  and  on  appeal  the  only  correction 
in  favor  of  the  appellee.  Newkirk  v,  made  is  to  enter  a  remittitur  of  the 
Newkirk,  56  Mich.  525.  And  under  excess  up  to  trial,  no  change  being 
circumstances  somewhat  similar,  it  was  made  as  to  future  interest,  the  costs  of 
held  that  the  appellee  was  entitled  to  the  appeal  by  the  defendant  should  be 
costs.  Perkins  v,  Perkins,  16  Mich,  taxed  to  the  plaintiff.  Petri  v.  Nei- 
162;  Pendleton  v.  Vandevier,  i  Wash,  meyer  (Tex.  Civ.  App.  1894),  26  S.  W. 
<Va.)  381.  Rep.  266. 

Judgment  Brroneons  throngh  Fault  of  Bemlttltor  FUed  after  Writ  of  Error 

One  or  Both  Parties. — Where,  through  Sned  Out. — A  remittitur  filed  after  a 

the  fault  of  both  parties,  an  erroneous  writ  of  error  has  been  perfected  and  the 

decree  was  passed,  the  cause  was  re-  transcript  delivered  to  the  other  party, 

manded  with  directions  that  each  party  will   not  affect  the  costs.     Arnold  v. 

pay  his  own  costs.     Wilson  v,  Lyon,  Williams,  21  Tex.  413.     But  where  a 

51  111.  530.     But  where  such  error  is  judgment  by  default  is  excessive,  and 

due  to  one  only  of  the  parties,  he  will  the  remittitur  is  not  entered  before  the 

be  required  to  pay  the  costs.   Davidson  writ  of   error   has  been    sued  out,   it 

V,  Bond,  12  III.  84.  seems    to    be    the  general  custom  to 

1.  Higgs  T^.  Hunt,  75M0.  106;  John-  allow  the  plaintiff  in  error  his  costs, 

ston  V,  Morrow,  60  Mo.  339;  Miller  v.  Pearce  v.  Tootle,  75  Tex.  148. 

Hardin,  64  Mo.  545 ;  Clark  v.  Bullock,  Disclaimer  Accepted  in  Satlafisction. — 

6g  Mo.  535 ;  Peck  v,  Childers,  73  Mo.  Where  the  appellant  appealed  from  the 

484;  Burkeholder  v.  Rudrow,  19  Mo.  judgment  of  the  lower  court,  but  sub- 

App.  60;  Nixon  V,  Halley,  78  111.  611 ;  sequently  accepted  a  disclaimer  by  the 

Snell  V.Warner,  91  III.  472;  Thompson  appellee  of  a  part  of  the  premises  in 

V.  Purnell,  10  Iowa  205.  satisfaction,  it  was  held  that  he  should 

Unneceaaary    Hearing. —  Where    the  take  no  costs.    Mudgett  v.  Emery,  38 

plaintiff  remits  an  excess  in  the  ver-  Me.  255. 

diet,  and  the  case  is  brought  to  a  hear-  Mutual  Mistake. — Where,  in  a  suit  on 

ing  br  the  defendant  notwithstanding,  certain   promissory    notes,   limitations 

the  plaintiff  should  have  costs  in  both  was  pleaded  and  allowed  by  the  mutual 
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in  AfptUftte  Coort,                  COSTS.  Appeals  from  Xftgiitratas. 

b.  Of  Record. — It  is  not  proper  for  the  lower  court,  on  re- 
turn of  a  remittitur  from  the  Court  of  Appeals,  to  add  any  new 
and  independent  direction  to  the  judgment  of  that  court.  It 
should  not  add  even  a  provision  for  costs  of  the  appeal,  unless 
such  additional  direction  is  necessary  to  carry  into  effect  the  judg- 
ment of  the  appellate  court.^ 

8.  Appeals  from  Magistrates — ^DiioretioiiBry  and  Hot  Baviewable. — Costs 

mistake  of  the  parties  and  the  referee  manded  with  leave  to  amend  the  bill 

as  to  the  date  of  one  of  the  appellant's  without  prejudice,  the  complainant  is 

claims,  to  which  he  was  entitled   but  placed  in  no  better  position  as  to  costs 

which  was  not  allowed  him  for  this  rea-  than  if  the   bill    had  been  dismissed 

son,  it  was  held  that  the  respondent  be-  without  prejudice.     He  must  pay  all 

low,  who  had  offered  to  make  good  the  costs  to  the  time  the  decree  is  entered 

mistake  on  its  dtscoveir*  should  not  be  on  the  amended  bill.    Church  v,  Hol- 

charged   with   costs  of  the  appeal  by  comb,  45  Mich.  29. 

reason    of    the   mistake.     Perrine    v.  Reversal  of  Judgment  Beftulag  How 

Hotchkiss,  a  Thomp.  &  C.  (N.  Y.)  370.  Trial. — On  reversal  of  the  judgment  of 

1.  McGregor  v.  Buell,  33  How.  Pr.  the  lower  court  refusing  a  new  trial,  the 
(N.  Y.  Ct.  App.)  450,  I  Keyes  (N.  Y.)  plaintiff  in  error  is  entitled  to  a  judg- 
153;  Im  re  Carroll's  Will,  53  Wis.  228,  ment  for  costs  incurred  in  the  appellate 
Rit  where  the  party  defeated  upon  the  court  as  soon  as  the  remittitur  is  re- 
trial succeeded  upon  appeal  in  obtain-  turned  to  the  court  b^ow.  Turner  v. 
log  a  judgment  favorable  to  him,  the  Carroll,  56  Ga.  456. 
special  term  granted  him  the  costs  of  Adjusting  of  Costs. — The  costs  of  the 
the  action  and  an  additional  allowance  appeal  should,  upon  remittitur,  be  ad- 
after  the  filing  of  the  remittitur  and  the  justed  by  the  clerk  of  the  court  below, 
entering  of  an  order  thereon.  Brown  and  inserted  in  the  entry  of  judgment 
V,  Farmers  L.  &  T.  Co.,  2±  Abb.  N.  in  that  court.  Union  India  Rubber 
Cas.  (N.  Y.  Supreme  Ct.)  160.  Co.  v,  Babcock,  i   Abb.  Pr.  (N.   Y. 

CSuo  Bamanded  wltb  Ho  Dlreotion  a«  Super.  Ct.)  262,  4  Duer  (N.  Y.)  620. 

toCkMts. — Where  the  appellate  court,  Costs    on   Bomittltiir   Taxalilo    with 

although  disapproving  the  action  of  the  Other  Ooits.— The   proceedings  on  the 

trial  court  in  taxing  costs,  give  no  di-  remittitur  and  enrolment  of  the  decree, 

rection  relating  to  them  upon  remand-  and  the  execution  for  costs  awarded  by 

ing  the  case,  it  will  be  presumed  that  it  the  appellate    court,  are  a  necessary 

intended  to  leave  the  court  below  free  part  of  the  costs  on  the  appeal,  and 

to  exercise  its  discretion  upon  the  re-  should  be  taxed  along  with  the  other 

hearing.     Murphy    v.    Loos,    3a    111.  costs  and  annexed  to  the  enrolment 

App.  595;  Smith  V.  Shaffer,   50  Md.  Fulton  Bank  v.  Beach,  2  Paige  (N.Y.) 

13^ ;    Perkins  v.   Emory,  55   Md.  27.  185.     But  where  the  clerk  issued  a  re- 

When  the  remittitur  simply  shows  that  mittitur,  on    which    he  indorsed   the 

the  judgment  below  has  been  modified,  costs  on  appeal,  together  with  those  of 

without  costs,  the  appellant  may  have  the  court  below,  before  the  notice  of 

his  liability  for  general  term  costs  de-  appeal  was  filed,  and  the  clerk  of  the 

termined  on  motion.    The  burden  of  District  Court  then  issued  an  execution 

showing  the  extent  of  the  determina-  for  both  items  of  costs,  it  was  held  that 

tion  of  the  appellate  court  is  on  the  ap-  no  mandamus  would  be  granted  to  the 

peliant.    Callanan  t;.  Gilman,  55  N.  Y.  District  Court  to  vacate  an  order  stav- 

Super  Ct.  511.  ing  such  execution,  as  the  costs  of  the 

Amoiint  of  Ooats  Blank.  —  Where  a  appeal  alone  should  be  included  in  the 

judgment  has  been  entered  below,  leav-  execution.    Ex  p.  Burrill,  24  Cal.  350. 

11^  a  blank    for    the    costs,  and    the  Brroneous  Froooedlngs  afUr  Bomit- 

judgment  is  affirmed  and   remanded,  tltiir. — Where  the    proceedings    have 

the  costs    are  properly  taxed   in  the  been  erroneous  after  a  remittitur,  the 

conrt  below  and  the  amount  inserted  in  party  responsible  for  such  error  must 

the  blank.     Slaer  v.  Many,  16  How.  pay  the  costs  of  the  erroneous  proceed- 

(U.S.)  98.  lags*  and  also  the  costs  of  an  appeal 

iaMotfBMitt     wlflumt     Pr^udioo. —  caused    by    them.     Argenti    v.   San 

Where  a  chancery  record  has  been  re-  Francisco,  30  Cal.  458. 
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on  appeals  from  justices  of  the  peace  are,  for  the  most  part, 
discretionary  with  the  upper  court,  and  such  discretion  once 
exercised  is  not  reviewable.* 

irntiiooewfal  Party  Liable  fur  Coiti. — But  it  may  be  laid  down  as  a 
custom  almost  universal  in  its  application  in  such  appeals,  that 
the  unsuccessful  party  will  be  charged  with  costs  by  the  appellate 
court,^  unless  the  case  shall  come  within  some  one  of  the  statutes, 

1.  Murphy  v.  Cunningham,  i  Colo.  Hollenberg  v,  Tompkins,  49  111.  App. 

467;  McConnell   v.   Beathard,   16   111.  333.    Nor    should     costs    be    charged 

132;  Murray  v.  Fry,  6Ind.  371;  Clark  where  a  tender  of  the  amount  of  the 

V.  Milburn,  62  Ind.  203 ;  Mitchell  v.  judgment  had  been  made  in  the  justice's 

Shuert,  16  Mich.  444;  Hewitt  v.  Ing-  court.   Randall  v.  Wait,  48  Pa.  St  127. 

ham,  Circuit  Judge,  44  Mich.  153;  Pet-  "Ko  Oansa   of  Aetton."— Where  the 

tibone  v.  Maclem,  45  Mich.381;  Smith  plaintiff  appeals  from  a  judgment  in 

f.  Hubbard,  46  Mich.  306;  Harrison  7;.  favor  of  the  defendant,  and  the  arbi- 

Sager,  28  Mich,  i ;  Harris  v.  Hutchins,  trators  in  court  decide  that  there  is  no 

38  Me.  102;  Hill  V.  Powers,   16  Vt.  cause  of  action,  neither  party  is  en- 

516;  Engrem   v.  Myers,   54  Vt.  628;  titled   to   recover    costs.     Hoffman  v. 

Ellenwood  xk  Parker,  3  Vt.  65;  Ran-  Slossan,  2  W.  &  S.  (Pa.)  36. 

dall  V,  Wait,  48  Pa.  St.  127;  Wall  v.  Decree  SUant  as  to  Ooata.— Where  the 

Davis,  19  S.  Car.  455 ;  Kincaid  v.  Gra-  decree  of  the  appellate  court  is  silent 

ham,  92  N.  Car.' 154;  Zoller  t^.  Smith,  as   to  costs,   no    costs  can   be   taxed. 

45    Hun    (N.    Y.)     319;     Snyder    v.  Combs  v.  Combs,  62  How.  Pr.  (N.  Y. 

Hughes,  27  Hun  (N.  Y.)  373.  Supreme  Ct.)  304. 

General  Ouatom. — ^The  custom  gen-  Appeal  Dtsmiaaed    in    Vacatton. — If 

erally  followed  by  the  appellate  courts  the  appeal  is  dismissed  by  the  appel- 

in  this  respect  is  to  tax  the  costs  against  lant  in  vacation,  before  the  defendant 

the   plaintiff,    when,  upon  appeal,   he  has  appeared,  he  will  not  be  liable  for 

recovers   less  than   he  did  before  the  the  payment  of  a  docket  fee.   Cassaday 

justice.    Hicks  v.  Maness,  19  Ark.  701 ;  v,  Reid,  4  Blackf.  (Ind.)  178. 

Latta  V.  Dodd,  23  Ark.  59;  Jones  v,  TaxafeiOB  by  Justloe  Mot  FlnaL — The 

Spencer,  36  Ark.  82 ;  Dodge  v»  Reed,  taxation  of  costs  by  a  justice  in  a  case 

40  Me.  331 ;  Best  v.  Dean,  8  Iowa  5x9;  tried  before  him  is  not  final,  but  maybe 

Brigham  v.  Dole,  2  Allen  (Mass.)  49;  revised  in  the  appellate  court.    Stater. 

Park  V,  Sweeny,  39  Pa.  St.  iix  ;  Park-  Gannon,  56  Vt.  58. 

ham  V,  Gibbs,  16  Lea  (Tenn.)  296.  Judge   Hearing    Appeal   Alo&e    may 

Beductlon  of  Judgment  on  Appeal —  Award  Goats. — Costs  on  an  appeal  from 

Dlacretlon  of  Appellate  Oonrt. — Where  the  judgment  of  a  justice  of  the  peace 

the  defendant  appeals  from  the  judg-  may  be  awarded  only  by  the  judge  who 

ment  of  a  justice  of  the  peace  and  the  tried  the  appeal.   Steinhauser  v.  Wayne 

judgment  for  the  plaintiff  is  reduced  on  Circuit  Judge,  42  Mich.  463.    And  see 

the  trial  in  the  appellate  court,  it  is  in  People  v,  Cortland  C.  P.,  19  Wend.  (N. 

the  discretion  of  the  court  to  adjudge  Y.)  645. 

or  apportion  costs  against  either  party,  2.  Alabama, —  Payne  v.  Martin,    i 

and  its  decision  in  this  respect  is  not  Stew.  (Ala.)  407;  Beason  v.  Riddle,  ix 

revisable.   Dill  v,  Phillips,  13  Ala.  350;  Ala.  743. 

Hornsby   v.  Crossland,    22   Ala.    625;  Indiana. — Kuhns  v.  Krammis,  20  Ind. 

Howder  v,  Overholser,  48  Iowa  365;  490;  Dotson   v.  Bailey,   76  Ind.  434; 

Hollister    v,    Hagui,  3    Oregon    319;  Wallace  v.  Hays,  20  Ind.  252 ;  Black  v. 

Hawkins  v.  Hewitt,  56  Vt.  430;  Lentz  Dale,  18  Ind.  325 ;  Scary  v.  Brush,  42 

V,  Stroh,  6  S.  &  R.  (Pa.)  34;  Holdship  Ind.  172;  Murray  v.  Fry,  6  Ind.  371. 

v.  Alexander,  13  S.  &  R.  (Pa.)  230.  Kansas. — Noyes   v»  Miller,  41  Kan. 

Tender  in  Bzcesa  of  Judgment. — The  153 ;   Loving  v.  Rockwood,    13  Kan. 

costs  of  an  appeal  from  a  justice  should  179. 

not  be  charged  to  the  defendant,  where  Kentucky. — Kellar  v.  Bate,  3  Mete, 

the  judgments  above  and    below  are  (Ky.)  130. 

less  than  the  amount  of  a  tender  made  Maine, — Call  t^.Mitchell,  39  Me.  465; 

by  the  defendant  in  the  justice's  court  Bennett  v.  Green,  46  Me.  499;  Harris  v» 

and  kept  good  in  the  Circuit  Court.  Hutchins,  38  Me.  103. 
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prevalent  in  many  of  the  states,  which  provides  that  the  question 
of  costs  shall  be  dependent  upon  the  amount  of  recovery  upon 
the  appeal.^ 

Midkigan. — Bryan  v.  Smith,  lo  Mich,  ant  to  costs.     Balliett  v,  Humphreys, 

229 ;  Lonnan  v.  Ph'ceniz  Ins.  Co.,  33  78  Ind.  388. 

Mich. 65.  Amendment  to  Set-off  No  Bar  to 

Missouri. — Ashabramner  v.  Perkins,  Recovery  under  Statute, — Where  the 

2  Mo.  188.  defendant  succeeded   in  reducing  the 
Nevf  Hampshire. — West   v.   Went-  judgment  more    than   five  dollars  he 

worth,  36  N.  H.  203.  was  adjudged  entitled  to  his  costs,  aU 

New  Tork. — Snyder  v.  Hughes,  27  though  he  had  amended  his  set-off  by 

Hun  (N.  Y.)  373;  Harrison  v.  Swart,  34  adding  a  bill  of  particulars.     Anthony 

Hun  (N.  Y.)  359.  V.  Fulhart,  68  Ind.  559.     But  if,  on  such 

Ohio. — Belford   v,  Parrish,  33  Ohio  an  appeal,  the  statement  of  the  demand 

St  371.  filed  before  the  justice  is  substantially 

Penmsylvania. — Kennedy  v.  Hughey,  amended,  the   plaintiff  must  pay  the 

3  Watts  (Pa.)  265;  Johnston  t;.  Perkins,  costs  which  have  previously  accrued. 
1  P.  &  W.  (Pa.)  33;  Holman  ©.  Fesler,  Maxam  v.  Wood,  4  Blackf.  (Ind.) 
7  W.  &  S.  (Pa.)  313.  297. 

South  CaroIina.—'Wall  v.  Davis,  19  Appeal  by  Plaintiff.-^li  the  plaintiff 

S.  Car.  455.  appeals  from  a  judgment  in  his  favor 

Vermont. — Hill    v    Powers,  16  Vt.  and  fails  to  recover  at  least  five  dollars 

516.  more  than  he  did  before  the  justice,  the 

1.  indlAiia — Appeal  by  Defendant. —  appellee  is  entitled  to  costs.  Carter  v. 
Thus  it  has  been  provided  that  if  Berkshire,  8  Blackf.  (Ind.)  193;  Lewis 
the  defendant  appeals  from  the  de-  v.  Masters,  8  Blackf.  (Ind.)  244;  Allen 
cision  of  a  justice  of  the  peace  and  v.  Hardestv,  8  Blackf.  (Ind.)  589; 
succeeds  in  reducing  the  judgment  Marshall  C5ounty  v.  Bennett,  15  Ind. 
more  than  five  dollars,  he  is  entitled  to  181 ;  Robinson  v.  Skipworth,  23  Ind. 
costs  in  both  courts.  Patty  v.  Moore,  311;  Dearingerv.  Ridgeway,  34lnd.54. 
I  Ind.  563;  Mood^  v.  Drum,  3  Ind.  IdsaoiirL — If  a  plaintiff  appeals  from 
288;  Hunt  V.  Lewis,  4  Ind.  174;  Indi-  a  judgment  in  his  favor  before  a  justice, 
ana  Cen^  R.  Co.  v.  Atkinson,  6  Ind.  and  the  judgment  is  reduced  on  the  ap- 
X49;  Chance  v.  Hal^,  6  Ind.  367;  peal,  the  statute  makes  him  liable  only 
Crockett  v.  Calvert,  8  Ind.  137;  Hoi-  for  the  costs  of  the  appellate  court.  Fif- 
comb  V,  McDonald,  13  Ind.  566;  Hall  ley  v.  Talbott,  18  Mo.  416.  But  if  the 
V,  Reynolds,  14  Ind.  473;  Brown  v,  plaintiff,  as  appellee  in  such  a  case. 
Suavely,  34  Ind.  370;  Sutherland  v.  recovers  the  same  amount  on  appeal  as 
Flynn,  x6  Ind.  36;  Brinnaman  v.  he  did  below,  he  is  entitled  to  his  costs 
Grover,  16  Ind.  347;  Crist  v.  Glide-  on  the  appeal,  notwithstanding  he  after- 
well,  35  Ind.  396 ;  Brown  v.  Duke,  46  wards  remits  a  portion  of  the  amount. 
Ind.  343.  Buckner  v.  Armour,  i  Mo.  534. 

In  a  replevin  case  where  the  judg-  Mew  HampslilTe  and  Wisoonalii. — On 
ment  for  the  plaintiff  was  for  the  re-  appeal  from  a  justice  of  the  peace,  the 
turn  of  the  specific  property  found  and  plaintiff,  if  he  recovers  a  judgment,  is 
ten  dollars  tor  that  not  found,  which  entitled  to  full  costs,  though  the 
on  appeal  by  the  defendant  was  changed  amount  recovered  in  the  court  above 
to  four  dollars  for  that  not  found,  &at  may  be  for  a  less  sum  than  was 
found  being  valued  at  six  dollars,  it  awarded  him  by  the  justice.  Hartwell 
was  held  that  the  defendant  had  se-  v.  Harris,  36  N.  H.  430;  Smithbeck  t/. 
cured  such  a  reduction  of  judgment  as  Larson,  18  Wis.  183 ;  Norwegian,  etc., 
to  entitle  him  to  the  benefit  of  the  Church  v.  Thorson,  21  Wis.  34. 
statute.  Polk  v.  Nickens,  63  Ind.  439.  In  New  Tork. — Under  the  statute  giv- 
But  where,  in  a  suit  of  the  same  nature,  ing  costs  to  appellant  if  he  succeeds  in 
the  judgment  on  appeal  was  changed  recovering  ten  dollars  more  on  appeal 
from  a  return  of  the  property  and  costs  than  he  did  before  the  justice,  a  plain- 
to  a  return  of  the  property  and  eight  tiff  who  appeals  from  a  judgment  in 
dollars  damages,  it  was  held  that  this  favor  of  the  defendant  and  in  a  new 
was  not  sufficient  reduction  of  the  trial  granted  on  appeal  recovers  three 
judgment  below  to  entitle  the  defend-  dollars,  is  entitled  to  costs  on  appeal. 
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9.  Appeals  from  Commiltionen — Party  Loaing  at  Last  Trial  Payi  Gotti. — 
On  appeals  from  the  decision  of  commissioners,  county  or  other- 
wise, the  general  rule,  that  the  costs  of  all  trials  upon  the  appeal 
are  to  be  paid  by  the  party  losing  at  the  last  trial,  prevails.* 

10.  Appeals  fin>m  Pnibate  Courts — irnsncoeiaftil  Appellant. —  On  an 
appeal  from  the  decree  of  a  probate  court  to  the  Supreme  Court, 
the  whole  question  of  costs  is  in  the  discretion  of  the  court.^  But 

Yanderwerken  v.  Brown,  38  Hun  (N.  road  appealed  therefrom  to  a  sheriff's 

Y.)  234.  j^T"*  whose  estimate  was  four  hundred 

Application  of  Such  Statutes. — Such  and  thirty-five  dollars,  the  party  main- 
statutes  only  apply  to  cases  where  some  taining  his  claim,  even  though  it  be  re- 
judgment  has  been  recovered,  and  not  duced  in  amount,  is  the  prevaiUng 
to  cases  where  the  finding  is  that  there  party,  and  is  entitled  to  lull  costs, 
is  '*no  cause  of  action."  Quick  v.  Bangor,  etc.,  R.  Co.  v.  Chamberlain,  60 
Wixon,  27  Hun  (N.  Y.)  592.  Me.  285. 

Interest  Not  to  be  Considered. — In  In  fikmth  Carolina. — Under  the  char- 
determining,  with  reference  to  the  ques-  ter  of  the  Greenville  and  Columbia 
tion  of  costs,  whether  the  judgment  of  Railroad  Company,  on  an  appeal  from 
the  magistrate  has  been  sufficiently  re-  commissioners  appointed  to  assess  the 
duced  or  increased  in  the  appeal,  in-  compensation  to  which  a  land-owner  is 
terest  should  not  be  considered,  but  the  entitled,  neither  party  is  entitled  to 
mere  damages  without  interest  in  both  costs,  no  matter  what  the  verdict  may 
recoveries  should  be  compared.  Turner  be.  Greenville,  etc.,  R.  Co,  v.  Partlow, 
V.  Simpson,  12  Ind.  413;  Traer  v.  Fil-  6  Rich  (S.  Car.)  28iS. 
kins,  10  Iowa  563;  Kelly  v.  Bonesteel,  Certiorari Oommisaionen of  Hlgbwaya. 
29  Hun  (N.  Y.)  546;  Park  v.  Sweeny,  — Where  the  commissioners  of  high- 
39Pa.  St.  III.  ways  make  themselves  parties  to  an 

1.  Goodwin  v.  Boston,  etc.,  R.  Co.,  unsuccessful  attempt  to  reverse  a  de- 

63  Me.  363 ;    Bangor,   etc.,   R.  Co.  v,  cision  of  the  supervisors  by  a  writ  of 

Chamberlain,    60    Me.    285;  Dyer  v.  certiorari,   a  judgment    against  them 

Steuben  County,  84  Ind.  542 ;  Switzer-  for  costs  is  proper.     Highway  Com'rs 

land  County  v.  Hedges,  11   Ind.  391 ;  v.  Supervisors,  37  111.  140.     But  where 

Allen  V.  Rice,  24  Vt.  647.  a  township  board  confirmed  an  illegal 

Where,  however,  a  party  took  a  sin-  act  of  the  commissioners  of  highways, 

gle  exception    to    the   commissioner's  and    the    proceedings    of   bou    were 

report,  which  was  overruled  on  appeal,  quashed  on  certiorari,  no  costs  were 

he  was  held   not  entitled   to  costs  of  granted.     People  v,   Springwells  Tp., 

such   exception   and  appeal,   notwith-  12  Mich.  434. 

standing    a    decree  in  his  favor  with  Inaertion  of  Ooita  In  Beoord  witlumt 

costs,    rinchback  v,  McCraven,  i  Hill  Application  to  Court. — It   is  irr^ular 

Eq.    (S.   Car.)   4x3.     And    again     in  and  unauthorized  to  insert  costs  in  the 

Buchoz  f^.  Pray,  37  Mich.  512,  where  record  without  a  special  application  to 

the  original  error  was  not  the  claim-  the  court,  where  a  judgment  on  appeal 

ant's,  and  all  parties  were  equally  in  from  the  commissioners  of  highways 

fault  as  to  subsequent  errors,  the  court  has  been  rendered  without  any  award 

exercised  its  discretion  and  refused  costs  as  to  costs.     People  v.  Robinson,  35 

to  either  party.  How.  Pr.  (N.  Y.  Supreme  Ct.)  34c. 

Award  of  CommisaionerB  Bodncod  on  2.  Arms  v.  Lyman,  5  Pick.  (Maas.) 
Appeal. — Costs  accruing  before  county  210;  Ware  v.  Ware,  8  Me.  42;  Corn- 
commissioners,  upon  a  hearing  relative  stock  v.  Hadlyme  Ecclesiastical  Soc., 
to  land  damages,  are  to  be  paid  by  the  8  Conn.  354;  Mary  Sloan's  Case,  i 
losing  party  upon  appeal,  although  the  Root  (Conn.)  151;  Phelps  v,  Slade,  10 
verdict  of  the  jury  be  for  a  less  sum  Vt.  193. 

than  that   awarded    by  the    commis-  The  allowance  of  costs  being  in  such 

sioners.    Goodwin  7;.  Boston,  etc.,  R.  cases  discretionary,  none  were  allowed 

Co.,  63  Me.  363.  on  an  appeal  from  the  allowance  of  an 

Thus,  where    the    county    commis-  administrator's  account,  where  he  sue- 

sioners'  estimate  of   damage  was  six  cessfuUy  resisted  a  large  claim  made 

hundred  and  fifty  dollars,  and  the  rail-  by  the  appellants,  notwithstanding  he 
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after  questions  arising  in  the  probate  court  have  been  fairly  de- 
cided, an  unsuccessful  appellant  ought  not,  except  under  extraor- 
dinary circumstances,  to  be  excused  from  the  payment  of  costs.^ 
And,  in  general,  the  prevailing  party  should  recover  his  taxable 
costs.* 

Appoalfl  from  Snnogato. — On  an  appeal  from  the  order  of  a  surro- 
gate granting  or  withholding  letters  testamentary,  costs  are  in 
the  discretion  of  the  court.*  And,  in  general,  on  such  an  appeal  the 
court  may  award  costs  the  same  as  on  an  appeal  from  a  judgment.^ 

was    made   cliargeable  with   a    small  8.  Brigham  v.  Brigham,  15  Vt.  788. 

amount  more  than  he  was  charged  in  Thus  where  a  will  was  caveated,  and, 

tibe  Probate  Court.     Reynolds  v.  Mc-  on  a  finding  in  favor  of  its  validity,  an 

Gregor,  16  Vt.  191.    And  see  Wendell  appeal  was  taken,  wherein  it  was  found 

V.  French,   19  N.  H.  205 ;  Clarke  v.  to  be  a  good  will  as  to  personalty,  but 

Clay,  31  N.  H.  393.  not  as  to  realty,  the  appellants  were 

AppMl  In  CkMMl   FaitiL— Where  the  held  entitled   to  their  costs    in    both 

plaintiffs  filed   a  bill  to  quiet  title  by  courts.     Ragland    v.    Huntingdon,    i 

making   proof  of  certain  defects  in  a  Ired.  (N.  Car.)  561. 

probate  record,  and  the  defendants  as-  Oaae  Determined  wltbout  it«^t«<ii««|f 

serted  in  good  faith  a  title  apparently  WltneBses. — The  prevailing  party  is  en- 

vaUd  as  to  them,  the  latter  though  de-  titled  to  costs  for  his  witnesses  sum- 

feated  were  allowed  costs  in  the  lower  moned  to  the  court  of  error,  although 

court,  while  no  costs  were  given  to  that    court    hands  down   its  decision 

either  party  on  the  appeal.    Woods  v»  without  examining  the  witness  on  in- 

Monroe,  17  Mich.  338.  spection  of  the  record.   Eppes  t;.  Cralle, 

VoTtf  QnaaUon  Arlslnff  under  a  Re-  i  Munf.  (Va.)  258. 

cant    Btatnte. —  Where    the    question  Party  SnbatantlaUy  Prevailing. — ^The 

brought  up  on  appeal  was  a  new  one  successful  party  will  not  be  allowed 

arising  from  the  operation  of  a  recent  costs  if  his  opponent,  though  defeated, 

statute,  no  costs  were  allowed.  Perrine  prevails    as    to    the    more    important 

V.  Applegate,  14  N.  J.  Eq.  531.  matters  in  controversy.     Griswold  v. 

*<At  Uie  Expense  of  the  Appellant."—  Chandler,  6   N.    H.    61;   Wendell  v. 

A  provision  in  the  statute  for  an  appeal  French,  19  N.  H.  205. 

from  th«  probate  of  a  will,  "at  the  ex-  8.  McGregor  v,  Buell,  3  Abb.  App. 

pense  of  the  appellant  if  the  issue  is  Dec.  (N.  Y.)  86. 

found  against  him,"  has  been  held  not  Thus,  where  on  appeal  from  the  deci- 

to  control  the  discretion  of  the  court  in  sion    of    a    surrogate,  the  decision  is 

taxing  coats,  and  in  awarding  no  costs  affirmed  by  the  Supreme  Court,  but  on 

to  either  party.    Chapin  v.  Miner,  112  appeal  to  the  Court  of  Appeals  both 

Mass.  369.  decisions  are  reversed  ''without  costs,'* 

In  Nevf  Torky  an  unsuccessful  oppo-  the  appellant  is  not  entitled  to  costs  in 

nent  of  the  probate  of  a  will  may  not  be  either  count.     McGregor  v.  Buell,  17 

allowed   costs   on   appeal.     Matter  of  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  31.    Nor 

Wilson,  103  N.  Y.  374.  can    the    surrogate,    under    the  New 

Dacr«e  Silent  as  to  Coats. — If  the  final  Tork  statute,  award  to  the  proponent 

decree  of  the  Supreme  Court  of  Pro-  the    costs  of   the  appeal  where  such 

bate  is  silent  as  to  costs,  none  can  be  appeal  was  taken  from  the  probate  of  a 

recovered.    Such  a  decree  bars  the  re-  will,  and  the  general  term  reversed  the 

covery   of  costs    as  effectually  as    an  decree  and  directed  a  trial  below,  which 

affirmative    decree    disallowing  them,  resulted  in  favor  of  the  will,  the  ver- 

Alvord  V.  Stone,  78  Me.  296.  diet  having  been  certified  to  the  sur- 

ItarsMOnattle    Ckmtest. —  After    two  rogate,  and  no  motion  for  a  new  trial 

judgments  have  been  rendered  in  favor  having  been  made.    Matter  of  Hatten, 

of  a  will,  costs  of  a  further  appeal  by  6  Dem.  (N.  Y.)  444. 

contestants  should  not  be  ordered  to  be  4.  Cole  v.  Terpenning,  27  Hun  (N. 

paid  from  the  estate.  McLean  v.  Free-  Y.)   xii;  Wadley  v.  Davis,  38    Hun 

roan,  70  N.  Y.  89.  (N.  Y.)  186;  Lake  v.  Ranney,  33  Barb. 

1.  Mowatt  V.  Carow,  7  Paige  (N.  (N.  Y.)49;  Seguine  v.  Seguine,  3  Abb. 

Y.)3aS.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  443; 
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Colts  in  Appellate  Court.                   COSTS.  VegUgenee  or  Befiuilt. 

11.  Vegligence  or  De&olt  aa  Aflfoctiiig  Coits — a.  In  General — 
Vegligent  or  De&ulting  Party  most  Pay  Costs. — Generally  a  party  negli- 
gent or  in  default  should  be  required  to  pay  any  costs  traceable 
to  his  error  or  omission.^ 

Appellant  Conducting  Himself  Improperly  must  Pay  Costs. — So,  where  an 
appeal  is  rendered  necessary  by  the  conduct  of  the  appellant,  he 
should  be  taxed  with  the  costs  thereof ,  whether  successful  or  not,* 

Gilman   v.   Redington,   67   Barb.   (N.  be  taxed  against  appellant  in  case  of 

Y.)  321.  affirmance,  the  judgment  not  having 

Separate    Appeals.  —  Costs    are    not  been  rendered  by  default.    Lowdon  v. 

allowed  on  separate  appeal  from  the  Fisk  (Tex.  Civ.  App.  1894),  27  S.  W. 

order  of  a  surrogate  in  the  same  case.  Rep.  180. 

Brockwajr  v.  Jewett,  16  Barb.  (N.  Y.)  Failure  to  Pursue  Appeal. — A  party 

590.  who  gives  notice  of  an  appeal  which  he 

1.  Judgment  Erroneous  through  Neg-  fails  to  pursue  is  liable  for  costs  in  the 

ligence. — A  judgment  erroneously  ren.  discretion  of  the  court.    Reeve  v.  Eft, 

dered  through  the  negligence  of  one  of  31  N.  }.  L.  139;  Easton  v.  Tallmadge, 

the  parties,  will  be  reversed  on  appeal  2  Cow.  (N.  Y.)  402.     On  dismissing 

at  his  costs.    Jones  v,  Fennimore,  i  an  appeal  upon  the  second  call  of  the 

Greene  (Iowa)  134.  cause,  the  court  exercised  that  discre* 

Error  Cured  by  Amendment. — Where  tion  to  the  extent  of  awarding,  in  addl- 

there  is  error  in  the  judgment  of  the  tion  to  the  taxable  costs,  one  hundred 

court  below  sufficient  to  reverse,  which  dollars  for  vexatibusly  conducting  the 

is  obviated  by  amendment  of  the  record,  case.   Murray  v,  Mumford,  2  Cow.  (N. 

the  corrected  judgment  should  be  af-  Y.)  400. 

firmed   at  the  costs  of  the  appellee.  2.  Lafleur  v,  Mouton,  8  La.  Ann.  489; 

Seelv  V.  Pelton,  63   111.    loi ;   Gay   v.  Risers  v.  McLean,  10  La.  Ann.  565 ; 

Caldwell,  Hard.  (Ky.)68.  Cochrane  v.  Miller,  10  La.  Ann.  140. 

Neglect  to  Comply  with  Rules  of  the  Objection  to  Proper  Evidence. — An  ap- 

Court. — A  neglect  to  comply   with   a  pellant,   who,  by  objecting  to   proper 

rule  of  the  court  for  securing  an  allow-  evidence,  makes  it  necessary  to  remand 

ance  of  costs  may  work  a  forfeiture  of  the  case,  must  pay  the  costs.    Delphine 

them.  Osborne  v.  Paulson,  37  Minn.  46.  v.  Guillet,  11  La.  Ann.  424. 

Omission  to  Pay  the  Docket  Fee. — An  Suspicious  Conduct. — In  a  proceeding 
omission  to  pay  the  docket  fee  at  the  to  set  aside  transfers  which  defendant's 
precise  time  will  not  of  itself  act  as  an  conduct  had  given  good  reason  for  sus- 
affirmance  of  the  judgment.  Gener-  pecting  to  have  been  fraudulently  pro- 
ally,  such  a  defect  may  be  supplied  any  cured,  it  was  held  that  the  costs  of  the 
time  before  the  opposing  party  has  ob-  lower  court  might  be  granted  to  the 
jected  or  been  materially  prejudiced,  complainant  even  while  denyii^  him 
Hinman  v,  Weiser,  9  Iowa  561.  the  desired  relief.    Twist  v.  Babcock, 

Clerical  Mistake. — If  by  a  clerical  er-  48  Mich.  513. 
ror,  the  clerk  enters  up  judgment  for  Failure  to  Plead  a  Legal  Defense  Be- 
too  large  a  sum,  the  judgment  will  not  lov. — Where  a  party  in  an  equity  suit, 
be  reversed,  but  will  be  modified  with-  having  a  legal  defense,  does  not  avail 
out  costs  of  appeal  to  appellants.  Her-  himself  of  it  in  the  lower  court,  he  will 
man  v.  Paris,  81  Cal.  625.  generally  be  taxed  with  the  costs  of  an 

But  where  a  judgment  was  errone-  appeal.    Anthony  v,  Peay,  18  Ark.  24. 

ously  entered  against  only  one  of  two  Judgment  by  Default  for  Too  Large  a 

equally  liable  defendants,   it  was  held  Sum. — Where,   by  evident  mistake,  a 

that  the  cost  of  an  appeal  made  neces-  judgment  by  default  was  rendered  for 

sary  by  such  error  should  be  adjudged  too  large  a  sum,  it  was  reformed  at  the 

against  the  defendant  omitted  from  the  cost  of  the  plaintiff  in  the  judgment, 

judgment  below.  Brown  v.  Keye  (Tex.  Westall  v.  Marshall,  16  Tex.  182. 

Civ.  App.  1894),  25  S.  W.  Rep.  988.  Prevailing  Party  Unwilling  to  Do  Jus- 

Kistake  Corrected  before  Costs  have  tioe. — Where  the  appellant   failed   to 

Attached. — Where  a    clerical    mistake  tender  to  the  appellee  an  amount  to 

has   been   corrected  before  any    costs  which  the  latter  was  equitably  entitled, 

have  attached  on  appeal,  the  costs  will  costs  of  both  courts  were  denied  him 
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OHto  In  AppsUato  Oonrt.                   COSTS.  VegUg«iiM  or  Defiinlt 

P&rtj  FlMding  Defeetively  most  Pay  Coits. — ^And  where  an  appeal  is 
rendered  necessary  by  the  defective  pleadings  of  one  of  the 
parties,  he  should  pay  the  costs  of  the  appeal.^ 

^.  Omission  to  File  Papers— Party  PaiUng  to  PUe  Papen  most  Pay  Cofti. 

—A  party  neglecting  to  seasonably  file  the  papers  required  to  make 
up  the  record  of  a  case,  will  generally  be  required  to  pay  all  costs 
occasioned  by  his  neglect.^ 

OD  iffirmance  in  his  favor.  McKenna  But  a  mere  error  of  calculation^  such 
7.  Kirk  wood,  50  Mich.  544.  as  giving  interest  on  interest,  is  not 
Bofkual  to  Corroct  matake. — Where  a  such  error  as  will  deprive  the  success- 
party  wrongfully  refused  to  execute  a  ful  appellant  of  his  costs  for  failing  to 
deed  to  correct  a  mistake,  and  thereby  call  the  defect  to  the  notice  of  the 
rendered  a  suit  necessary  for  its  correc-  couft  below.  Clark  v.  Geery,  40  N. 
tion,  he  was  charged  with  the  costs.  Y.  Super.  Ct.  328. 
Salisbury  v.  Miller,  14  Mich.  160.  Defect  aa  to  PartlM. — Where  an  ap- 
1.  Cleveland  v,  Cohrs,  13  S.  Car.  pellant  should  have  made  objection  m 
397.  Thus,  in  an  ejectment  suit,  where  the  lower  court  that  proper  parties  were 
the  plaintiff  proved  his  title  fully,  but  absent,  the  Supreme  Court,  on  reversal 
omitted  to  set  it  forth  in  his  declara-  for  that  cause,  taxed  the  successful  party 
tion,  on  affirmance  in  his  favor  he  was  with  half  the  costs.  Prout  v.  Hoge, 
required  to  pay  his  own  costs.     Fisher  57  Ala.  28. 

r.Hallock,  50  Mich.  463.  Undated  Writ. — Where  the  plaintiff 

Imiiropar  Removal. — Where  the  im-  in  error  withdraws  his  writ  because  it 

proper  removal     of  a    case    was  due  is  not  dated,  the  defendant  is  entitled 

solely  to  the  failure  of  the  plaintiff  in  to    costs.     Ogden    v.    Lyman,  i  Day 

error  to  state,  in  his  petition  for  re-  (Conn.)  34. 

moval,    the    necessarj^    jurisdictional  Teohnleal  Error. — A  mere  technical 

facts,  the  reversal  of  a  judgment  against  error  in  the  drawing  up  of  an  order, 

him  must  be  at  his  costs.     Craswell  v,  which  would  have  been  corrected  as  a 

Belanger,  56  Fed.  Rep.  529.  matter  of  course  in  the  court  below  but 

TMaet  In  Bill. — Where  a  bill  is  so  de-  for  the  oversight  of  all  parties,  is  not 

fective  as  to  prevent  the  rendering  of  a  sufficient  to  affect  the  right  to   costs 

final  decree  upon  it,  the  appellant  will  upon  an  appeal  from  the  whole  order, 

be  charged  with  the  costs  of  his  appeal,  even  though  such  error  is  corrected  in 

Cruikshank  v,  Luttrell,  67  Ala.  318.  the  appellate  court.    Steward  v.  Green, 

Defeetlve    Finding   of    Faeta,    etc.—  zi  Paige  (N.  Y.)  535. 
Where  plaintiff  resisted  the  granting  of  Appeied  wliere  Demurrer  Snffldent. — 
a  oew^  trial    and   took  a  final   decree  Where   the  appellant  might  have  de- 
upoa  a  defective  finding  of  facts  and  murred,  it  was  held  that  he  could  re- 
erroneous  conclusions  of  law,  it  was  cover  only  the  costs  of  a  demurrer  on 
Vie\d  that  he  should  be  charged  with  his  appeal.    Tisdale  v,  Jones,  38  Barb, 
the  costs    of  an   appeal  taken   by  the  (N.  Y.)  523.    But  where  a  judgment 
defendant,  even  though,  on  such  ap-  was  reversed  upon  a  point  which  might 
peal,  he  was  adjudged    entitled  to  a  have  been  taken  by  demurrer,  neither 
greater  relief  than  that  granted  below,  party  was  allowed  costs  on  the  reversal. 
Thomas  v.  Simmons,  103  Ind.  538.  Youngs  v,  Wilson,  24  Barb.  (N.Y.)  510. 
CoitB  Immroperly  Incurred  on  Motion  Appeal  for  Error  Remediable  by  Mo- 
of  PreTailing  Party.— Costs  improperly  tion. — When  the  Supreme  Court  modi- 
incurred  by  orders  of  the  court,  passed  fied  a  judgment  for  an  error  that  might 
on  the  motion  of  the  prevailing  party,  have  been  corrected  by  specific  motion 
should  be  paid  by  such  party.     Brooks  for  that  purpose   in   the  court  below, 
V.  Clay,  2  Bibb  (Ky.)  499.  the  costs  of  the  appeal  were  not  taxed 
ERot  In  Allowing  Intereat. — Where  to  the  respondent.  Cassin  v.  Marshall, 
error  in  allowing  more  than  legal  in-  18  Cal.  689. 

tereston  a  judgment  was  not  called  to  2.  Rugg  v,  Parker,  7  Gray  (Mass.) 

the  attention  of    the    trial  court,   the  172. 

costs  of  :the  appeal  were  taxed  against  Failure  to  File  a  Copy  of  the  Record; — 

the  appellants.    Gunn  v.  Miller  (Tex.  Where,  on  failure  of  the  appellant  to 

Civ.  App.  1894),  26  S.  W.  Rep.  278.  file  a  copy  of  the  record  in  the  appellate 
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Ootti  in  ApptUate  Court.  COSTS.  PtolU  Trufaipli. 

c.  Appeal  on  Point  Not  Made  Below, — ^Where  judgment  is 
reversed  on  a  point  not  made  in  the  court  below,  costs  may  be 
withheld  in  the  appella*^e  court,^  unless  the  point  should  have 
been  called  to  the  attention  of  the  trial  court  by  the  successful 
appellant,  in  which  case  he  must  pay  costs.* 

12.  Prolix  Tranicripti  —  JnriBdiotlon  of  Chiproiiio  Court  Plonury.  —  The 
Supreme  Court  has  plenary  jurisdiction  over  the  question  of  costs 
where  there  is  anything  in  the  record  to  correct  by,  not  requiring 
first  the  action  of  the  inferior  court ;  as  costs  of  the  transcript, 
fees  in  the  bill  of  costs  in  excess  of  those  allowed  by  law,  and  all 
the  costs  in  the  Supreme  Court.* 

court,  the  appellee  files  it  and  obtains  Phelps,   2    Barb.   Ch.  (N.    Y.)    440; 

a  dismissal  of  the  appeal,  he  is  entitled  Steward  v.  Green,  11   Paige  (N.    Y.) 

to  have  the  clerk's  fee  for  the  copy  535 ;    Mc Mullen     v.    Jewell,    3    La, 

taxed  in  the  bill   of  costs.    Mahone  v.  Ann.  139. 

Long,  3  Rand.  (Va.)  557.  8.  Sute  v,  Goodbar,  8  Lea  (Tenn.) 

Tranaorlpt  FUad  Too  Late. — A  trans-  4^1 ;   Whitesides  v,  Rayle,  3  Humph, 

cript  of  the  record  filed  after  the  time  (Tenn.)    205;    Ross    v.     McCarty,    3 

allowed  bj  law  was  stricken  from  the  Humph.  (Tenn.)  169. 

record  at  the  cost  of  the  party  filing  it.  Clerk  cannot  Paaa  on  the  Prolixity  of 

Cunningham  v.  Perkins,  28  Tex.  4^.  the  Beoord. — The  Supreme  Court  only. 

Failure  to  File  Brief. — No  costs  were  and  not  the  clerk,  can  determine  wheth- 

awarded  against  the  appellant,  though  er  a  record  is  unduly  prolix,  and  im- 

judgment  was  affirmed,  where  appellee  pose  penalties  therefor  or  fix  deduc- 

failed  to  file  brief  on  appeal.    Brick  v.  tions  from  costs  recovered.     Van  Deu- 

Brick,  65  Mich.  230.  sen  v.  Newcomer,  40  Mich.  525. 

Failure  to  FnmiBh  Ctopy  of  Beoord. —  Beoord  Not  Indexed. — Where  no  in- 
Full  costs  as  for  a  hearine  may  be  al-  dex  has  been  furnished  with  the  record 
lowed  on  striking  from  me  docket  a  costs  on  reversal  may  be  denied  to  ap- 
case  noticed  forbearing  by  the  plaintiff'  pellant.  McLelland  v.  A.  P.  Cook  Co., 
in  error,  where  the  latter  has  failed  to  94  Mich.  528. 

furnish  the  opposing  counsel  with  a  "Printed." — Where    the   statute  for 

copy  of  the  record  until  late  in  the  day  the  costs  of  preparing  papers  on  appeal 

before  the  hearing.     Mawich  v.  Elsey,  provides  for  their  being  printed,  recov- 

47  Mich.  10.  ery  can  be  had  only  where  the  papers 

But  the  plaintiff  In  error  will  not  be  are  "  printed,"  and  not  if  they  are  pre- 
in  default  so  as  to  be  made  liable  for  pared  any  other  way.  Cooper  v.  Stin- 
costs  because  he  has  failed  to  notify  son,  5  Minn.  522. 
counsel  for  the  opposite  party,  who  Tranaorlpt  Prepared  by  Attorney. — 
have  never  appeared  in  the  case  except  Where  the  transcript  of  the  record  for 
for  the  special  purpose  of  the  settle-  the  Supreme  Court  has  been  prepared 
ment  and  stipulation  concerning  which  by  one  of  the  counsel  at  his  client's  ex- 
the  plaintiff  has  failed  to  notify  them,  pense,  and  his  work  has  been  adopted 
Welsh  V,  Carrier,  29  Mich.  201.  by  the  clerk,  such  counsel,  if  success- 
Want  of  a  Betnm. — On  a  motion  to  ful,  may  recover  the  same  fees  as  the 
dismiss  an  appeal  for  want  of  a  return  clerk  would  be  entitled  to  had  he  done 
it  was  held  that  neglect  to  file  the  re-  the  work.  Worcester  Nat.  Bank  v. 
turn  without  sufficient  reason  would  Cheney,  94  111.  430. 
subject  the  appellant  to  costs.  Babcock  In  Illinois^  under  the  statute,  it  is  the 
V,  Twist,  16  Mich.  282.  duty  of  the  clerk,  in  certifying  a  case 

1.  Snell  V,  Race,  78  Mich.  334;  Cap-  up  to  the  Supreme  Court,  to  copy  all 

well  V.  Baxter,  c8  Mich.  571 ;  Clark  v.  the  files  and  orders  of  the  court  below, 

Raymond,  27    Mich.    4^;   Hersey  v.  and,  although  these  are  made  unneces- 

Milwaukee  County,  16  Wis.  185;  Frow-  sarily  voluminous  by  plaintiff  in  error, 

ner  v.  Johnson,  20  Ala.  477.  the  court  has  no  power  to  impose  upon 

8.  Cnapman  v,    Bolton    (Tex.  Civ.  him  the  payment  of  the  costs  so  unnec- 

App.  1894),  25  S.  W.  Rep.  1 001;  Rob-  essarily  made.     Rowan  v,  Bowles,  35 

erts  V,  Hamilton,  15  Ind.  305;  Jones  v.  111.  113. 
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OmU  Ia  An^Uftte  Court.                   COSTS.  Prolix  Tnuueripto. 

Only  Jocewary  Fart  of  Booord  Taxable  ai  Coiti. —  Whenever  the  record 
contains  superfluous  matter,  only  the  necessary  part  will  be  taxed 
as  costs.^ 

1.  Baumgart  v.  Modem  Woodmen,  ance  should  not  be  incorporated  in  the 

85  Wis.  546;  Bosworth  v.  Merchants'  record  and  costs  taxed  therefor.    Ben- 

F.  Ins.   Co.,  80  Wis.  393 ;  Clason  v.  nett  v.  People,  30  111.  389. 

Shot  well,  13  Johns.  (N.  Y.)  512;  Smith  Two  Appeals  In  Same  Oause. — Where 

V.  Smith,  30  Ala.  643;  Bowditch  Mut.  two  appeals  are  taken  on  the  same  rec- 

F.  Ins.  Co.  V,  Winslow,  3  Gray  (Mass.)  ord,  the  cost  of  the  unnecessary  trans- 

415;  Goodsell  V.  Seelej,  46  Alich.  623;  cript  last  filed  will  not  be  included  in 

U.  S.   Express  Co.  v.  Root,  47  Mich,  the  taxation  of  the  costs  of  the  party 

331;  Thurstin  v.  Luce,  61  Mich.  393;  filing  it.    Dean  v.  Ball,  3  Bush.  (Ky.) 

Walkley  v.  Bostwick,  49  Mich.   374;  502.    So,  where  there  are  two  appeals 

Rice  T.  Rice,  50  Mich.  448;  Laughlin  in  the  same  cause  and  the  first  ninety- 

V.  Grand  Rapids  St  R.  Co.,  80  Mich,  one  pages  of  cases  used  in  both  ap- 

154;  Maxted  v.  Fowler,  94  Mich.  106;  peals  are  the  same,  the  court  will  only 

Roby  Lumber  Co.  v.  Gray,  73  Mich,  allow   for  one  printing  in  taxing  costs 

363.  for  both  appeals.    Irvin  v.  Smith,  68 

OBI7  Vunber  of  Pairos  Necessary  to  Wis.  327. 
Oontala  tlie  Case  AUowed. — Prolixity  in  Two  Copies  of  tlie  Record. — If,  on  one 
the  record  on  appeal  may  be  punished  appeal,  two  copies  of  the  record  be 
byallowingnogreater  number  of  pages  sent  to  the  appellate  court,  and  dock- 
to  be  taxed  as  costs  than  would  have  eted  on  the  motion  of  the  appellant, 
been  enough  to  contain  the  case.  Wil-  he  must  pay  the  costs  occasioned  there- 
son  V,  Pontiac,  etc.,  R.  Co.,  57  Mich,  by  to  the  appellee.  Harrison  v.  Lane, 
155.  Thus,  a  printed  case  of  two  bun-  4  Munf.  ( Va.)  495.  Only  one  bill  of 
dred  and  fifty-five  pages,  and  a  brief  costs  should  be  taxed  where  there  are 
for  appellant  of  one  hundred  and  thirty-  several  defendants,  who  appear  sep- 
four  pages,  was  reduced,  in  the  taxation  arately,  since  it  is  unnecessary  for  all 
of  costs,  by  order  of  the  court,  to  fifty-  the  defendants  to  print  their  argument, 
five  pages  of  the  case  and  twenty -five  De  La  mater  v.  Carman,  3  Daly  (N. 
pages    of    the    brief.     Southmayd    v,  Y.)  183. 

Watertown  F.  Ins.  Co.,  47  Wis.  517.  Duplicate  Argnments. — While  coun- 

And  where  three  hundred  and  seventy  sel  may  present  their  cases  clearly  and 

pages    of    unnecessary    matter    were  fully,  and  all  necessary  disbursements 

copied  into  the  record  on  appeal,  it  was  for    the    printing    of   the    points  and 

held  that  the  costs  would  be  reduced  authorities  should  be  allowed,  dupli- 

accordingly.    Spang  v,  Robinson,  34  cate  arguments  do  not  fall  within  the 

W.  Va.   337.    And  see,  to   the  same  allowance.     Hart  v.  Marshall,  4  Minn. 

effect,  Archer  v.  Meadows,   33  Wis.  553 ;  De  Lamater  v.  Carman,  3  Daly 

i66;  Maltby  v.  Plummer,  73  Mich.  539.  (N.  Y.)  183. 

ITiimeeassary  Matter  Included  by  Re-  **  Ck>mplete  or  Final  Becord." — Where 

qnest. — Where  the  unnecessary  matter  a   ** complete  or  final  record"   for  an 

was  included  in  the  record  at  the  re-  appeal  is   made  out  by  order  of  the 

quest  of  the  party  prevailing  on  error,  court,  the  fee  fixed  by  the  court  for  **  a 

and  against  the  objection  of  the  other  final  record  "  should  oe  taxed.   Morgan 

party,  the  expense    incurred   thereby  v,  Haldeman,  30  Tex.  58. 

will  be  deducted  from  the  costs  taxed  Stenographic  Ck>p7  of  the  Testimony, 

the  former.    Chadwick  v.  Walsh,  70  — Where  the  judge  desires  a  copy  of 

Mich.  637.  the  testimony,  the  stenographer  may 

Coats  on  a  Etfhearlng. — The  only  ad-  be  required  to  make  it,  and  the  money 

ditional  costs  proper  to  be  taxed   upon  paid  therefor  may  be  taxed  as  costs, 

the  rehearing  of  a  cause  in  the  Supreme  Maynard   v,   Vinton,    59    Mich.    155. 

Court,   are    the    costs    of  the    orders  But  if  the  party  proposing  amendments 

made  necessary  thereby,  and  the  costs  to  his  bill  of  exceptions  needs  further 

of  filing  any  papers  incident  to  the  re-  testimony    from     the     stenographer's 

hearing.     Swartwout  v.  Evans,  37   111.  notes,  he  must  procure  and  pay  for  it 

443.  himself  in  the  first  instance;  but  may, 

jUdETtta  of  Witnessee.— Afiidavits  of  in    the    discretion    of    the    court,    be 

witnesses  claiming  their  fees  for  attend-  allowed  such  expense  on  prevailing  in 
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Even  though  the  decree  of  the  lower  court  has  been  affirmed, 
the  court  may,  in  its  discretion,  refuse  costs  to  a  complainant 
when  it  appears  that  the  costs  of  the  suit  have  been  exorbitantly 
increased  by  superfluous  recitals  and  statements  in  the  bill  of 
complaint.^ 

Chiperflaoiis  Matter  Taxable  to  Party  in  Fault. — ^The  incumbrance  of  the 
record  with  superfluous  or  irrelevant  matter  should  be  at  the  cost 
of  the  party  so  encumbering  it,  whether  he  succeeds  on  the  merits 
of  the  case  or  not.* 

the  appellate  court.    Cole  v,  Ingham        Additional  Abatract. — ^The  costs  of  an 

Circuit  Judge,  77  Mich.  619.  additional  abstract  setting  out  unnec- 

Reporter's   Notee. — The    expense    of  essary    matter    wiU   be  taxed  to  the 

procuring    a    copj  of    the    reporter's  party  having  the  same  printed.    Boggs 

notes,  though  not  properly  taxable  as  v.  Douglass,  89  Iowa  150;  Perotte  v. 

costs  on  appeal,  may  be  taxed  to  the  Tolbert  (Iowa,  1894),  57  N.  W.  Rep. 

party  succeeding  in  obtaining  a  new  701 ;  Fillmore  v.  Htntz,  90  Iowa  758. 

trial  in  the  District  Court.    In  re  Pin-  But  the  cost  of  an  additional  abstract 

ney's  Will,  27  Minn.  280.  filed  by  appellee  will  not  be  taxed  to 

SnperflaouB  Matter  Inaerted  by  Olerk.  him  where  it  supplies  evidence  omitted 

— When  the  superfluous  and  unneces-  from  appellant's  abstract  and  corrects 

sary  matter  in  a  transcript  has  been  in-  a  mistake  therein.     Harrison  v,  Adam- 

serted  by  the  clerk  of  the  court,  the  costs  son,  86  Iowa  693 ;  Rilev  v.   Iowa  Falls 

may  be  retaxed,  and  the  clerk  may  be  (Iowa,  1891),  50  N.  W.  Rep.  33.    On 

compelled  to  refund  the  costs  taxed  for  the  other  hand,  if  the  appellant's  ab- 

such  matter.    Smith  v,  Myers,  47  Mo.  stract  fully  and  fairly  presents  the  case, 

342.  the  appellee  will  not  be  allowed  costs 

1.  Vliet  V,  Wyckoff,  42  N.  J.  Eq.  for  an  additional  abstract  which  pre- 
642;  Kivett  V,  McKeithan,  90  N.  Car.  sents  nothing  necessary  for  a  deter- 
106 ;  GoU  V,  Miller,  87  Iowa  426.  mination    of     the     case.    Johnson    v. 

2.  California, — Harper  v.  Minor,  27  McGrew,  42  Iowa  555 ;  Citizens  Bank 
Cal.  107 ;   People  v,  Holden,  28  Cal.  v,  Barnes,  70  Iowa  412. 

124;  Kimball  v.  Semple,  31  Cal.  657;  DiYlBlon  of  Costs. — Where  the  record 

Sichel  V.  Carrillo,  42  Cal.  493.  contains    a  vast  amount  of  irrelevant 

Illinois, —  Smith  v.  Brittenham,  94  testimony  for  which  the  court  cannot 

111.  624.  apportion  the  responsibility,  the  cost 

Iowa, — Bigelow  v.  Hoover,  85  Iowa  of  taking  and  embodying  the  same  in 

I61.  the  printed  record  will  l>e  taxed  equally 

Michigan, — Davison  v.  Shanahan,  93  to   the  parties.    The  Sarah,   52    Fee. 

Mich.  4&;  Sanford  v.  Rowley,  93  Mich.  Rep.  233.  Thus,  where  a  large  amount 

509;  Chadwick  t;.  Walsh,  70  Mich.  627;  of   unnecessary    matter  was  incorpo- 

Sager  v,  Tupper,  38  Mich.  258.  rated   into  the    record  by  agreement, 

Missouri,  —  Stark  v.  Hill,   31  Mo.  each  party  was  made  to  pay  half  of  the 

App.  loi.  cost  of  printing  the  transcript.    State 

Nebraska. —  Eaton  v.   Carruth,    11  v,  Malster,   57  Md.  288.    But  where 

Neb.  233;  Holland  v,  Griffith,  13  Neb.  there  was  a  conflict  as  to  who  was  re- 

472;   Galley  v.  Galley,    13  Neb.  201 ;  sponsible  for  the  insertion  of  unneces- 

Winkler    v,    Roeder,    23     Neb.    709;  sanr  matter,  deduction  of  costs  was  not 

Streitz  v,  Hartman,  35  Neb.  406.  ordered.  De  Long  v.  Muskegon  Boom- 

New  yersey, — Personette  v.  Johnson,  ing  Co.,  88  Mich.  282. 

40  N.  J.  L.  532.  Proof  may  be  Taken  as  to  Beepoml- 

North  Carolina, — Clayton  v,  John-  bUlty  for  Prolixity. — Where  the  printed 

ston,  82  N.  Car.  423;  Blackwell  Durham  record  is  unnecessarily  prolix,  but  it 

Tobacco  Co.  v,  McElwee,  96  N.  Car.  71.  does  not  appear  from  the  record  itaelf 

Texas, — Chambers  v.  Fisk,   22  Tex.  which   party   is  responsible    therefor, 

the  facts  on  that  point  may  be  presented 

Washington. — ^Bellingham  Bay  Land  to  the  court  of  appeals  by  affidavit  or 

Co.  V,    Dibble,   6   Wash.   165;     King  other  proof,  so  that  the  unnecessary 

County  V.  Collins,  i  Wash.  Ter.  469.  costs  may  be  taxed  to  the  proper  party. 
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An  appellant  including  irrelevant  matter  in  his  transcript, 
cannot  recover  costs  for  procuring  or  printing  the  same  and  the 
court  may  in  its  discretion  require  that  he  recover  only  the  costs 
of  a  necessary  and  proper  transcript.^     Nor  can  the  appellee,  upon 

U.  S.  Sugar   Refineiy  v.  Providence  a  similar  correction.    Spang  v.  Robin- 

Steam,  etc.,  Co.,  62  Fed.  Rep.  375.  son,  24  W.  Va.  327. 

BTldano*  Fallliic  to  Stiow  Who  Mada  Eaoord   Badly  Printed. — Costs   were 

PmieowiiiTy    Ooata. — Where    the    evi-  denied  to  the  plaintiff  in  error  on  re- 


dence  does  not  show  who  made  the  versal  in  his  favor  where  the  record 

costs  complained  of,  whether  the  ap-  was  printed  solid   and  in  such  small 

pellant  himself   or  the   appellee,   the  type  as    to    be    read  with    difficulty, 

appellate  court  will  not  interfere  with  Davidson  v.  Bennett,  84  Mich.  614. 

the  judgment  of  the  lower  court  that  Imperfect  EacordB. — No  costs  will  be 

the   defendant   should   pay  all   costs,  allowed  an   appellant  for  making  or 

Shanim  v.  Padgett,  23  Ind.  193.  pnnting  an  abstract  which  is  so  imper- 

Oilglaal  Tranaorlxyt. — Where  tiie  clerk  fectly  drawn  as  to  give  the  court  but 
of  the  court  of  appeals  allows  the  orig-  little  aid  in  examining  the  record, 
inal  transcript  to  be  used  under  an  Marseilles  Land,  etc.,  Co.  v.  Aldrich, 
agreement  to  pay  for  it,  and  the  party  86  111.  504.  Thus,  where  the  judgment 
so  using  it  is  successful,  he  may  tax  the  and  record  brought  up  by  a  writ  oferror 
costof  a  copy  against  the  adverse  party,  was  so  defective  that  its  merits  could 
Parrish  v,  f'erguson,  83  Ky.  18.  But  not  be  examined,  it  was  held  that  the 
where  the  Supreme  Court  reversed  the  writ  must  be  dismissed  with  costs  to  the 
judgment  of  the  appellate  court,  re-  plaintiff  in  the  original  suit.  Hawke  v. 
manded  the  case,  and  decreed  that  the  Denel,  2  Minn.  58. 
costs  of  the  appeal  should  be  borne  Unnecessary  Bill  of  EzoeptionB.  — > 
equally  by  the  parties,  it  was  held  that  Where  all  the  errors  alleged  appear  on 
the  clerk  of  the  Supreme  Court  could  the  record,  a  bill  of  exceptions  is  need- 
not  include  in  the  costs  the  fee  for  less,  and  the  party  preparing  it  must 
making  the  original  transcript  of  the  pay  the  cost  of  it,  even  though  he  pre- 
record brought  from  the  trial  court  to  vails  in  the  appellate  court.  Van  Dusen 
the  appellate  court  Meacham  v,  Steele,  v.  Pomeroy,  24  III.  289. 
94  II !•  593-  Pleadings  Included  In  BlU  of  Bzcep- 

DlBcr»tl0n  mnat  be  Clearly  Atmaed. —  tiona. — Where  the  bill  of  exceptions  in- 
If  an  appellant  has  copied  into  the  eludes  the  pleadings,  the  party  who 
record  portions  of  the  record  in  the  caused  them  to  be  inserted  must  pay 
court  below,  which  are  immaterial  to  the  costs  arising  therefrom.  Joliet,  etc., 
the  matters  involved  in  the  appeal,  the  R.  Co.  v.  Jones,  20  111.  221. 
court  will  not,  as  a  general  rule,  vary  Subposnas  for  WitneBses,  etc..  No  Part 
its  decree  or  judgment  on  that  account,  of  Record. — Subpoenas  for  witnesses, 
or  give  any  direction  to  the  clerk  as  magistrates'  certificates,  etc.,  are  prop- 
to  taxing  the  costs  in  such  a  case,  but  erly  no  part  of  the  record.  When  the 
will  leave  it  to  counsel  to  determine  record  is  encumbered  with  them,  the 
what  parts  of  the  record  of  the  court  Supreme  Court  will  not  take  time  to 
below  should  be  copied.  Wilson  v,  examine  and  designate  what  is  recover- 
Wilson,  6  Mich.  272 ;  Spang  v.  Rob-  able  as  costs,  but  will  refuse  the  party 
inson,  24  W.  Va.  327;  Southmayd  v,  in  fault  costs  for  his  misconduct  Milk 
Watertown  F.  Ins.  Co.,  47  Wis.  517 ;  v,  Moore,  39  111.  584. 
Monroe  v.  Fort  Howard,  50  Wis.  228.  BUI  of  Exceptions. — Where  a  bill  of 
But  if  this  privilege  of  counsel  be  so  exceptions  is  prepared  for  and  used  on 
abused,  that  there  is  copied  into  the  a  motion  for  a  new  trial  which  is 
record  presented  to  the  appellate  court  granted  with  costs  of  motion,  the  ex- 
a  large  amount  of  matter  which  is  pense  of  preparing  such  bill  of  excep- 
obviously  immaterial,  the  court  will  tions  is  not  taxable  in  the  Supreme 
correct  such  abuse  by  varying  its  de-  Court  on  an  appeal  from  the  order 
cree,  or  by  instructing  the  clerk  as  to  granting  the  new  trial.  Linne  t;.  For- 
taxation  of  costs;  and  if  the  record  has  restal,  51  Minn.  249. 
t>een  so  unnecessarily  increased,  the  1.  Sichel  v,  Carrillo,  42  CaL  493; 
court,  in  such  an  extreme  case,  will,  McDougal  v,  Downey,  45  Cal.  165; 
at  the  instance  of  the  appellant,  apply  People  v.  Miles,  56  Cal.  401 ;  Bullund 
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affirmance  on  appeal,  tax  costs  for  printing  matter  in  his  abstract 
which  is  also  contained  in  the  appellant's  abstract,^  unless  the  ap- 
pellant's abstract  is  so  defective  that  the  appellee  has  to  file  an 
additional  abstract.^ 
18.  Beviflion  of  Costs— a.  General  Doctrine— Appellate  court  wui 

Interfere  Only  when  Discretion  Abused. — The  apportionment   of  COSts  is 

frequently  confided  to  the  discretion  of  the  trial  court.  In  such 
cases,  the  disposition  of  them  in  the  inferior  courts  will  not  be 
disturbed  oh  appeal,  unless  it  shall  appear  that  the  court  below 
has  clearly  abused  its  discretion  in  the  matter.^ 

V.  Creditors,  56  Cal.  600;  Baldwin   v.  Michigan, — Hewitt  v,  Ingham   Cir- 

Fo8S|  71  Iowa  389;  Diamond  t;.  Palmer,  cult  Judge,  44  Mich.  153;  reterson  v. 

79  Iowa  578 ;  Hopkins  xk  Rush  River,  70  Fowler,    76    Mich.    258 ;    Murphj   v. 

Wis.  10;  Hiner  v.  Fond  du  Lac,  71  Wis.  Stever,  47  Mich.  522. 

74;  Henry  v,  Meighen,  46  Minn.  548.  Missouri. — ^Turner    v,    Johnson,   95 

1.  Lindsay  v.  Carpenter,  90  Iowa  Mo.  431 ;  Bobb  v,  Wolff,  54  Mo.  App. 
539;  Western  Union  Tel.  Co.  v.  Hill,  86  515 ;  Redman  v,  Thomas,  39  Mo.  App. 
Ga.  500.  143 ;   Campbell    v,  Coquard,    16   Mo. 

Neeessary  Amendment. — An  appellee  App.  552. 

will  not  be  charged  with  costs  of  an  Pennsylvania. — Miskey's    Appeal 

amended  abstract  filed  by  him  on  af-  (Pa.  1886),  2  Cent.  Rep.  299;  Grim  v. 

firmance  of  a  judgment,  when  it  appears  Walbert,  155  Pa.  St.  147. 

that  the  greater  part  of  the  contents  South  Carolina, — Covar  v,  Sallat,  22 

was  necessary  to  the  determination  of  S.  Car.   265;  Ex  p.   Ferguson,  22  S. 

the  case.     Albrosky  v.   Iowa  City,  76  Car.  591. 

Iowa  301.  Tennessee. — Grosvenor  v.  Bethell,  93 

Appeal   from    Intermediate    Ck>iirt. —  Tenn.   577;    State  v,   Lewis,    10  Lea 

Where  the  successful  party,  on  rever-  (Tenn.)  168. 

sal    in   the  appellate  court,  is  allowed  Vermont. — Flannery  v,  Flannery,  58 

the  cost  of  preparing  his  abstract  of  Vt.  576;  Allen  r.  Rice,  24  Vt.  647. 

the  evidence  therein,  a  copy  of  which,  Omlesion  to  Tax  Goets. — Where  costs 

on  appeal  by  the  unsuccessful  party  in  lie    in  the  discretion   of   the    County 

the  same  court,  he  files  in  the  Supreme  Court,  the  Supreme  Court  never  exer- 

Court,  he  will  not  be  allowed  the  cost  cises   any  such  discretion   in  the  first 

of  an  additional    abstract   because  of  instance,  and  will  not  supply  the  omis- 

the  deficiency  of  the  abstract  of  the  ap-  sion  of  the  lower  court  to  exercise  its 

pellant  in  the  Supreme  Court.     Albee  discretion.    Batchelder  v.  Tenney,  27 

t;.  Albee,  141  111.  551.  Vt  784.     But  where  an  inferior  court 

2.  Walden  v.  Lewis,  71  111.  453.  refuses  to  enter  judgment  for  costs,  the 
Defective  Abstract. — Where  the  ab-  complaining  party  may  appeal  or  bring 

stract  of  the  appellant's   counsel   was  his  action  for  costs.     Feralta  v.  Adams, 

very  defective,  so  that  the  court  had  2  Cal.  594. 

to  go  to  the  transcript  of  the  record  to        Compr(mil8e    after  Appeal.  — Where, 

get  an  intelligent  understanding  of  the  when  an  appeal  has  been  taken  from 

case,  the  costs  were  taxed,  on  reversal,  the  decision  of  the  court,  the  parties 

to  the  appellant.    Sternheim  v,  Burcky,  afterwards  compromise,  the  Supreme 

149  111.  241.  Court  may  simply  certify  to  the  court 

8.  Colorado. —  Putnam    v.    Lyon,    3  below  that  their  order  must  stand,  and, 

Colo.  App.  144.  without  looking  into  the  merits  of  the 

Illinois. — Gage  v.  Goudy,    141    111.  case  for  the  purpose  of  awarding  costs, 

315 ;  Magnusson  v.  Charlson,   32  111.  may  direct  each  party  to  pay  his  own 

App.  580;  Field  v.  Oppenstein,  98  111.  costs  of  appeal.    Howell  v.  Howell,  5 

68;  Morrison  v.  Morrison,  11  111.  App.  Ired.   Eq.  (N.  Car.)  318;   Ferguson  zk 

605;    Otis  V.    Gardner,    105   111.   436;  Millender,  32  W.  Va.  30. 
Howe  V,  Hutchison,  105  111.  50X ;  As-        Superior  Knowledge  In  Lower  Govrt. — 

kew  t;.  Springer,  iii  111.  662.  The  discretion  of  the  Circuit  Court,  in 

Iowa. — Boone  County  v,  Wilson,  41  directing  that  the  costs  be  paid  by  a  de- 
Iowa  69.  fendant,  will  not  be  interfered  with  on 

216  Volume  V. 


OmU  la  ^ptUftto  Cowt.                   COSTS.  B«Tlilon  of  Ooiti. 

Pfeiiaiiptio&  in  IkTor  of  Fropor  Aotion  Below. — And  it  will  be  presumed 
that  the  court  below  has  exercised  its  discretion  properly,  unless 
the  bill  of  exceptions  or  statement  of  facts  shows  otherwise.^ 

appeal,  where  the  court  below  has  su-  himself  from  so  much  of  the  decree  as 

perior  knowledge  of  the  circumstances  he  objected  to.    Prosser  v.  Whitney, 

entering  into. the  equities  of  the  case.  46  Mich.  405.    And  an   order  appor- 

Pcople  V.  Grand  Rapids,  etc.,  Plank  tioning  costs    will   not    be    interfered 

Road  Co.,  67  Mich.  5.  with  on  appeal  where  the  record  does 

PriueliklesofDecree  Sustained.— Where  not  show  the  basis  on  which  the  order 

the  principles  upon  which  the  decree  was  made  below.  Brinck  v.  Neiweg,  29 

of  the  chancellor  is  based  are  fully  gus-  Iowa  444 ;  Allen  v.  Rice,  24  Vt.  647. 

tained  on  appeal,  though  their  applica-  Coats  Not  In  Discretion  of  Court. — 

tion  is  raried,  the  decree  will  not  be  Where  the  right  to  costs  lies  not  in  the 

raried  as  to  costs.     Lyles  v,  Lyles,  x  discretion  of  the  court,  but  is  governed 

Hill  £q.  (S.  Car.)  79.  hy  statute,  an  appeal  lies  from  the  de- 

Faitnenlilp  Claims. — In  an  action  of  cision  of  the  trial  judge  on  the  question 

an  equitable  nature,  where  one  mem-  of  costs.    Boardway  v,  Scott,  31  Hun 

ber  of  a   partnership  sues  to  enforce  (N.  Y.)  378. 

against  the  other  members  claims  grow-  Feigned  Issue. — It  has  been  held  that 
faig  out  of  the  partnership  business,  the  judgment  of  the  court  which  di- 
costs  are  discretionary  and  should  not  vided  the  costs  on  a  feigned  issue  in 
be  disturbed  in  the  absence  of  abuse  the  nature  of  an  interpleader,  to  deter- 
thereof.  Barker  v.  White,  i  Abb.  App.  mine  the  ownership  of  certain  property 
Dec  (N.  Y.)  95.  So,  an  action  to  attached  in  the  hands  of  a  garnishee, 
charge  the  estate  of  deceased  partners  was  appealable.  Black's  Appeal,  106 
with  a  partnership  debt,  on  allegations  Pa.  St.  344. 

of  the  insolvency  of  the  survivor,  is  Negllgenoe    of  FlalntUT. — The    mere 

one  in  which  the  costs  are  in  thediscre-  fact  that  the  plaintiff  by  due  diligence 

tion  of  the  court,  and  the  court  of  ap-  might  have  prevented  the  accumulation 

peals  will  not  review  the  award  of  costs  of  costs  is  not  sufficient  ground  for  re- 

against  the  executor  in  the  court  below,  versing  the  chancellor's  decree.    Thus, 

Van   Riper  v.  Poppenhausen,   43   N.  it  was  held  that  there  was  no  ground 

Y.  68.  for  reversal  where,  after  the  filing  of 

Appellate  Court  should  Examine  Eec-  the  bill  and  answer,  the  defendant  pur- 
orA. — ^The  appellate  court  should  ex-  chased  his  cause  of  action  from  the 
amine  the  record  of  the  proceedings  in  plaintiff,  who  agreed  to  dismiss  his 
the  lower  court  to  find  out  whether  the  s^it,  but  who  failed  to  do  so  and  there- 
matter  of  costs  rested  in  the  discretion  by  obliged  the  defendant  to  set  up  the 
of  the  court  awarding  them,  or  wheth-  release  in  bar.  Allen  v.  Liewis,  74  Ala. 
er   the  appellant   was   deprived  of   a  379. 

right ;  but  beyond  this  the  court  should  Judgment  must  Be  Final. — The  appor- 

not  go,  unless  costs  were  awarded  or  tionment  of  costs  in  the  lower  court 

refused  arbitrarily.     Sledge   x>.  Oben-  may  be  reviewed  on  appeal  only  after 

chain,  59  Miss.  616.  final   judgment  in   the  suit.    Burt    v. 

Dismissal   for   nonappearance. —  An  Ambrose,    11    Oregon  26,    where  the 

appeal  will  not  lie  from  a  judgment  for  judgment  of  the  lower  court  awarded 

costs  which  has  been  rendered  against  full  costs  when  only  partial  costs  should 

the  plaintiff  on  dismissal  of  the  suit  for  have  been  allowed. 

his  nonappearance.    Strieker  v.  Holtz,  Independent  Proceeding  for  Costs. — 

50  Iowa  291.  While  no  appeal  will  lie  for  an  error 

1.  Latham  v,  Taylor,   15  Tex.  247 ;  in  decreeing  costs   where  they  are  a 

Walling  V.  Klnnard,  10  Tex.  508 ;  De-  mere  incident  to  the  suit,  it  is  otherwise 

hority  V.  Nelson,  56  Ind.  414 ;  Jamieson  where  the  recovery  of  costs  is  sought  in 

V.  Cass  County,  56  Ind.  466 ;  Steen  xf,  an  independent  proceeding.    Taney  t/. 

Hendy  (Cal.  1894),  36  Pac.  Rep.  1021.  Woodmansee,  23   W.   Va.    709.    And 

Thus,  a  prevailing  party  in  a  chancery  when  the  whole  matter  in  litigation  is 

cause  cannot  object  in  the  appellate  an  alleged  liability  for  costs — as  in  case 

court  to  the  denial  of  costs  below,  if  he  of  a  prosecutor  in  a  criminal  action — 

has   let  the  case  go  up  on  his  adver-  an  appeal  lies  as  in  other  cases.     State 

aary's  appeal  alone  without  appealing  v.  By rd,  93  N.  Car.  624. 
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Ooiti  Xcnlj  Tndiitntoi  te  Bolt. — Where  costs  are  a  mere  incident  to 
the  suit,  a  judgment  for  them  is  not  a  final  judgment  in  the  sense 
that  an  appeal  can  be  taken  from  it.  The  appellate  court  will 
not  reverse  a  judgment  simply  because  there  was  error  as  to 
costs,  if  that  is  the  only  error.^  But  if  the  appeal  is  rightly 
before  the  court  for  other  purposes,  an  error  as  to  costs  will  be 
corrected.* 

b.  In  Equity — Ooiti  Alwaji  niMntioBary  with  the  ChAiiMUor. — Whether 
costs  shall  be  decreed  by  a  court  of  equity,  is  a  question  alwa)^ 
addressing  itself  to  the  sound  discretion  of  the  chancellor,  and 
the  authority  of  an  appellate  court  to  correct  his  decrees  is  not 
without  doubt.* 

1.  Com.  V,  Fugate,  i   T.  B.    Mon.  ject-matter  in  controversj  is  also  let- 

(Kj.)   2;   Briscoe  v»  Briscoe,  i    Litt.  tied  bj  his  pleading  it  in  another  suit, 

(Kj.)  363;  Ashby  V,   Kiger,  3  Rand,  he  has  no  right  to  require  the  court  to 

(Va.)  i65;Prichard  v,  Evans,  31    W.  review    the    record  to  determine  the 

Va.  137;  Franklin  v.  Geho,  30  W.  Va.  mere  question  of  costs  made  on  error. 

37 ;  Taney  v,  Woodmansee,  23  W.  Va.  Matthews  v.  Davis,  39  Ohio  St.  56. 

709;   Canter  v.  American  Ins.  Co.,  3  Fiduelarles. — While  the  general  rule 

Pet.  (U.  S.)   307 ;  Fraser  v.  District  of  is  that  no  appeal  will  lie  from  a  judg- 

Columbia,   7    Mackej    (D.    C.)    150;  ment  for  costs  only,  yet  an  exception 

Eastburn  v.  Kirk,  3  Johns.  Ch.  (N.  Y.)  may  be   made  in  favor  of  fiduciaries. 

317;    Stevenson    v.    Smith,    38    CaL  May  v,  Darden,  8;j  N.  Car.  337. 

103.  In  WlacoBsla,  a  judgment  for  costs  is 

Thus,  in  a  traverse  case  for  forcible  appealable.    Sanbome    v.    Perry,    86 

entnr,  where  there  was  no  judgment  of  Wis.  361. 

restitution,  but  only  one  for  costs,  it  8.  Tones  v.  Cunningham,  7  W.  Va. 

was    held  that  no  appeal  would   lie,  707;  Richardson  v,  Donehoo,  16  W.  Va. 

since  there  was  no  law  authorizing  an  687 ;  King  v.  Burdett,  13  W.  Va.  688; 

appeal  from  a  judgment  for  costs  onlv.  Hobson  v.  Buchanan,  96  N.  Car.  444 ; 

Briscoe  V.  Briscoe,    3    A.   K.  Marsh.  Hext  v.  Walker,  5  Rich.  Eq.  (S.  Car.) 

(Ky.)  499.    If,  however,  the  cause  has  5;  Dyer  v.  National  Steam  Nav.  Co^ 

been  tried,  and  final  judgment  entered,  118  U.  S.  507 ;  New  Haven,  etc.,  Co.  v. 

and  further  proceedings  occur  after  the  Northampton,  103  Mass.  116. 

trial    and  judgment,    as  for  retaxing  8.  Coleman  v,  Moore,  3  Litt.  (Ky.) 

costs,  such  are  distinguished  from  those  357 ;  Kitchell  v,  Jackson,  71  Ala.  556; 

first  named.     Herson  v.  Chicago,  etc.,  Cowles  v.   Whitman,   10  Conn.   134; 

R.  Co.,  18  Mo.  App.  439.    But  where  Smith  v.  Shaffer,  50  Md.  133 ;  Lunt  v. 

the  court  of  appeals  has  no  jurisdiction  Stimpson,    73    Me.  345 ;   Evertson  v. 

to  review  the  subject-matter  of  an  or-  Booth,  30  Johns.   (N.   Y.)  499.     See 

der,  it  cannot  review  the  question  as  to  supra,  VII.  Costs  in  Equity, 

the  propriety  of  the  award  of  costs.  Dacrae  Improperly  Dlreotlng  the  Paj- 

Crosby  v,  Stephan,  97  N.  Y.  606.  ment  of  Ooata. — It  has  been  held  that 

Error  In  Lower  Court. — A  judgment  the  question  of  costs  is  a  matter  resting 
will  not  be  reversed  merely  because  so  entirely  in  the  sound  discretion  of 
the  amount  of  the  costs  of  one  plaintiff  courts  of  equity,  that  a  decree,  if  other- 
was  erroneously  included  in  the  judg-  wise  correct,  should  not  be  disturbed 
ment  in  favor  of  the  other.  George  v.  as  to  costs,  even  where  it  improperly 
Silva,  68  Cal.  373.  .  Nor  will  a  judg-  directs  the  payment  of  the  same, 
ment  be  reversed  because  one  of  the  Hamilton  v,  Schwehr,  34  Md.  107.  The 
parties  was  erroneously  adjudged  to  mere  fact  that  a  decree  in  favor  of  the 
pay  one- half  the  costs  in  the  lower  defendants  directed  that  they  pay  the 
court.  Amis  v.  Merchants'  Ins.  Co.,  3  costs  in  the  first  instance,  to  be  after- 
La.  Ann.  594«  wards  recovered  by  them  of  the  plain- 

SftllaflMtloii  of  Claim  Ponding  Suit.—  tiffs,  is  not  of  itself  sufficient  to  warrant 

Where,  during  pendency  of  suit,  the  a  reversal,  when  the  facts  on  which  the 

counterclaim  of  the  plaintiff  in  error  is  court  acted  are  not  shown.    Scott  v. 

satisfied  and  extinguished,  and  the  sub-  Cole,  37  Iowa  109. 
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Ho  Bthoftring  OA  Qneitioiii  of  Ooiti  Alone. — Whatever  be  the  power  of 
the  appellate  court  in  revising  the  decision  of  the  inferior  court 
as  to  costs,  it  is  generally  admitted  that  there  can  be  no  appeal 
or  rehearing  on  the  question  of  costs  alone.  The  supreme  court 
will  rarely,  if  ever,  reverse  the  decree  of  a  chancery  court  on  the 
question  of  costs  alone.^ 

14.  Intorpretatioii  of  Deerees — "With  Coiti." — The  words  "with 
costs,'*  in  an  order  of  affirmance  or  reversal  of  the  court  below, 
in  cases  where  the  allowance  is  discretionary,  mean  costs  in  the 

Bzoevfton.  aad  Admlnlrtritorg. — In  an  its  on  appeal  from  a  final  decree.    But 

action  for  the  settlement  of  accounts  of  an  appeal  lies  from  a  decree  in  equitj 

executors  and    administrators,   where  for  costs  when  they  are  directed  to  be 

tliere  are  separate  answers  and  defenses  paid,  not  by  a  particular  party,  but  out 

and  the  interests  of  the  defendants  are  of  funds  in  the  hands  of,  or  under  con- 

conflictiDg,  the  adjustment  of  costs  is  trol  of,  the  court.    Trustees  v.  Green - 

in  the  discretion  of  the  court  below,  and  ough,  105  U.  S.  527. 

its   judgment  will    not  be    disturbed.  In  N'ew  Torky  an  appeal  now  lies  bj 

Smith  V.  Smith,  101  N.  Car.  461.   And  necessary  implication  from  a  decree  of 

the  allowance  of  costs  upon  reference  a  chancery  court  in  relation  to  general 

of  a  disputed  claim  against  an  estate  is  costs  of  suit  in  that  court.    Such  is  not 

within  the  discretion  of  the  court  be-  the    rule    as     to    interlocutory    costs 

low«  and  its  decree  in  this  respect  is  not  where  the  rule  in  force  previous  to  the 

reriewable    in    the    appellate    court,  adoption  of  the  revised  statutes  obtains: 

Brayton  v,  Sherman,  1x9  N.  Y.  623.  that  an  appeal  will  not  lie  upon  a  mere 

Thus,  where  an  executor  was  sued  as  question  of  costs,  where  the  giving  or 

executor  and  in  his  own  right,  and  costs  refusing  them  is  a  matter  of  discretion 

were  adjudged  against  him  individu-  simply.   Lain  t^.  Lain,  10  Paige  (N.Y.) 

ally,  the  appellate  court  refused  to  in-  191. 

terf^re  with  the  decree  as  to  the  costs,  Oppressive  Accnmiilatioii  of  Oosts. — 

on  tlie  ground  that  it  was  an  equitable  A  defendant  in  equity  will  be  relieved, 

action,and  therefore  the  subject  of  costs  on  appeal  from  a  decree  against  him  on 

was  discretionarv  with  the  lower  court,  the  merits,  from   an  oppressive  accu- 

Dill  V,  Wisner,  08  N.  Y.  153.  mulation  of  costs  not  necessary  in  ob- 

Admiralty. — The  allowance  or  non-  taining  the  complainant's  rights,  but 

allowance  of  costs    in  an    admiralty  arising  from  the  errors  and  imperfec- 

cause  is  within  the  discretion  of  the  tion  of  his  proceedings.    Blakeney  v. 

ooart  and  not  subject  to  an  appeal.  Ferguson,  14  Ark.  640. 

Tavlor  v.  Woods,  3  Woods  (U.  S.)  Objection  must  bs  Stated  in  BlU  of 

140.  Ezesptions. — On  exceptions  to  the  ml- 

1.  Joslyn  V.  Parlin,  54  Vt.  670;  Lam-  ings  of  the  court  as  to  the  taxation  of 
ofile  Valley  R.  Co.  v.  Bixby,  57  Vt.  costs,  no  objection  is  open  which  is  not 
548;  Sanders  v.  Wilson,  34  Vt.  318;  stated  in  the  bill  of  exceptions,  although 
Sumner  v,  Hartland,  25  Vt.  641 ;  San-  appearing  upon  the  bill  of  costs  re- 
born V.  Kittredge,  20  Vt.  632;  Lyman  ferred  to  in  the  exceptions.  Richard- 
V.  Little,  15  Vt.  576;  Mott  v.  Harring-  son  v.  Curti,  2  Gray  (Mass.)  497.  The 
ton,  15  Vt.  185.  But  see  Thrall  v.  right  to  costs,  and  the  manner  of  ad- 
Chittenden,  31  v  1. 183.  justing  the  same,  are  matters  not  within 

It  has  been  said  that  no  instance  is  the  original  jurisdiction  of  the  appel- 
loand  in  which  the  Supreme  Court  has  late  court,  and  cannot  there  be  ad- 
disturbed  a  decree  of  the  court  of  judged  except  on  appeal  from  rulings 
chancery  on  the  question  of  costs  alone,  of  the  court  below  upon  these  subjects. 
Hall,  J.,  in  Hastings  v.  Perry,  20  Huff  v.  Watkins,  20  S.  Car.  477. 
Vt  27a.  Costs  cannot  be  Reviewed  on  Motion. 

Foads  nndisr  Control  of  the  Court. —  — ^The  discretion  exercised  by  the  court 

Ordinarily,  a  decree  will  not  be   re-  in  an  equity  suit  as  to  costs  cannot  be 

viewed  by  the  Supreme  Court  on  a  reviewed  upon  a  motion,  but  only  by 

question  of  costs  merely  in  a  suit  in  an  exception  to  the  findings  and  an  ap- 

equity,  although  it  has  entire  control  of  peal  from  the  judgment.    Rosa  v.  Jen- 

the  matter  of  costs  as  well  as  the  mer-  kins,  31  Hun  (N.  Y.)  384. 
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court  of  appeals  only.^  But  where  the  appellate  court  affirms 
*'  with  costs"  a  decree  already  awarding  costs  to  the  successful 
party  below,  "with  costs"  means  the  costs  in  both  courts,  and 
they  are  taxed  by  the  clerk  of  the  appellate  court.* 

**  With  Oofts  in  Both  Courts." — An  affirmance  or  reversal  "  with  costs 
in  both  courts/'  carries  the  cost  in  both  the  superior  and  the 
inferior  courts,  whether  the  decree  below  was  silent  as  to  costs 
or  not.* 

''Oofto  to  Abide  tho  Event." — Where  the  court  of  appeals  reverses  a 
judgment  "  with  costs  to  abide  the  event,"  the  costs  referred  to 
include  all  costs  incurred  in  either  court  up  to  that  time,  whether 
the  action  be  legal  or  equitable  in  nature.* 

Deeree  Silent  m  to  Coeti. — Where  costs  are  in  the  discretion  of  the 
supreme  court,  there  are  no  costs  unless  the  court  awards  them. 
Silence  is  a  denial,  and  the  words,  "  without  costs  to  either  party,'* 
add  nothing  to  the  legal  effect  of  an  omission  to  award  them.^ 

1.  Matter  of  Water  ComVs,  104  N.    ant  Episcopal  Public  Schools  Petition, 
Y.  677;  Newcomb  v.  Hale,  64  How.  Pr.    86  N.  Y.  396. 
(N.  Y.  Supreme  Ct.)  400,  12   Abb.  N.        8.  Doub  f.  Mason,  5  Md.  6i3. 


Caa.    (N.    YO    338;    People    v.  New        4.  Francy  v.  Smith,  126  N.  Y.  658; 

.  Co.,  47  Hun   (N.  Y.)     Carpenter 'z;.  Manhattan  L.  Assur.  Co., 
3;  People  V.  Randall,  8  Dal^  (N.  Y.)     25  Hun(N.Y.)  194;  Meadville  First  Nat 


t 


i;  Lester    v.    Sutton,  7   Mich.    329;  Bank  v.  New  York  Fourth  Nat.  Bank, 

Cartwright  v.  Sole,  16  Ohio  316;  B*  84  N.  Y.  469;  Durant  v.  Abendroth, 

/.  Burrill,  24  Cal.  350.  48   Hun   (N.   Y.)   16;  House  v.  Lock- 

Prevloiui  JLDV991. — A  judgment  in  the  wood,  48  Hun  (N.  Y.)  550;  Newcomb 

District  Court  for  costs  does  not  carry  v.  Hale,  12  Abb.  N.  Cas.  (N.  Y.  Su- 

with  It  the  costs  of  an  appeal  previously  preme  Ct.)  338.     See  article  Abiding 

given  by  the  appellate  court.     Farqu-  the  Event,  vol.  i,  p.  53. 

bar  V,  Hendley,  24  Tex.  300.  Order  Silent  aa  to  Recipient  'of  Goats. 

8.  Doub  V.  Mason,  5  Md.  612;  Jer-  — Where  an  order  decreeing  costs  to 

main  v.  Lake  Shore,  etc.,   R.  Co.,  31  abide  the  event,  is  silent  as  to  which 

Hun  (N.  Y.)  558;  Bogardus  v.  Rosen-  party  is  to  receive  the  costs,  it  means 

dale  Mfg.  C6.J  i   Duer  (N.  Y.)  592;  that  costs  are  to  go  to  the  party  ulti- 

State    Ex    Rel.    Boye  et  als.,  18   La.  mately    successful.      Meadville    First 

Ann.  102.  Nat.  Bank  v.  New  York  Fourth  Nat. 

Revenal  of  Reversal. — Where  a  judg-  Bank,  60  How.  Pr.  (N.  Y.  Ct.  App.)  436. 

ment  in  the  lower  court  was  reversed  Party  Last  Prevailing  Not  Always  Bnti- 

by  the  intermediate  court,  which  judg-  tied  to  Costs. — The  party  last  prevail- 

ment  was  in  turn  reversed  in  the  Su-  ing  is  entitled  to  costs  in  the  court  of 

preme  Court,  where  the  original  judg-  appeals,  but  a  decision  of  that  court 

ment  was  affirmed  with  costs,  the  costs  reversing  a  judgment  and  ordering  a 

in  the  intermediate  court  were  held  to  new    trial    '*with    costs    to  abide  the 

be    included    in    the    final    judgment  event'*  does  not  necessarily  import  that 

Sanders  v.   Townshend,    11    Abb.    N.  the  party  finally  prevailing  must  re- 

Cas.  (N.  Y.  C.  PI.)  217;  Revere   Cop-  cover  costs  for  all   previous  proceed- 

per  Co.  V,  Dimmock,  29  Hun  (N.  Y.)  ings  in  the  cause.    Thomas  v.  Evans, 

299;  Matter  of  Hood,  30  Hun  (N.  Y.)  50  Hun  (N.  Y.)  441;  Union  Trust  Co. 

472.    But  where  the  costs  were  in  the  v,  Whiton,  17  Hun  (N.  Y.)  593. 

discretion  of  the    trial    court,    whose  5.  Pilots  v.  Spofford,  3  Hun  (N.  Y.) 

judgment  was  reversed  with  ten  dollars  52;  Pennell  v.  Wilson,  2  Abb.  Pr,  N. 

costs,  and  the  appellate  court  finally  S.  (N.  Y.  Super.  Ct.)  466;  People  v. 

affirmed   the  order  of  the  trial  court  Security  L.  Ins.,  etc.,  Co.,  23  Hun  (N. 

"  with  costs,"  it  was  held  that  the  costs  Y.)  590;  Combs  v.  Combs,  62  How.  Pr. 

of  appeal    to   the  intermediate  court  (N.  Y.  Supreme  Ct.)  304;  Alvord  v. 

could  not  be  taxed.    Matter^of  Protest-  Stone,  78  Me.  296. 
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X.  CkNiTS  OH  IiTTEBLOCUTOBT  AHB  SPECIAL  PB0GEEDIHG6— 1.  Inter- 
locutory Coits— '^.  In  General.  —  In  addition  to  the  various 
instances  of  costs  that  are  in  the  discretion  of  the  court,  else- 
where mentioned,  costs  on  motions  and  other  interlocutory  pro- 
ceedings are  usually  discretionary  with  the  court,*  although,  in 
such  cases,  as  elsewhere,  they  are  as  a  general  rule  awarded  to 
the  prevailing  party.* 

1.  Messer  v.  Bailer,  31  N.  H.  21 ;  which  are  granted  a  person  upon  a  mo- 
Lennox  V.  Eldred,  65  Barb.  (N.  Y.)  tion  may  be  included  in  the  costs  taxed, 
527;  Stiles  t;.  Fisher,  3  How.  Pr.  (N.  and  inserted  in  the  judgment.  Went- 
Y.  Supreme  Ct.)  52;  Dennison  v.  Den-  worth  v,  Griggs,  24  Minn.  450. 
nison,  9  How.  Pr.  (N.  Y.  Supreme  Ct)  For  other  cases  in  which  motion 
246;  Naugatuck  Cutlerjr  Co.  v.  Rowe,  costs  have  been  taxed  see :  Holmes  v, 
5  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  Cock,  2  Barb.  Ch.  (N.  Y.)  426;  Mann 
142 ;  German  Mut  Farmers'  F.  Ins.  Co.  v.  Rice,  3  Barb.  Ch.  (N.  Y.)  42 ;  Webb 
r.  Decker,  74  Wis.  556.  v.  Pell,  i  Paige  (N.  Y.)  564;  Stafford 

A  Salwarliig  of  a  Motion  is  considered  v.  Bryan,  2  Paige  (N.  Y.)  45;  Fulton 

amotion  within  the  statute  relating  to  Bank  v.  Beach,  2  Paige  (N.  Y.)  307; 

costs  on  motions.     Van  Wyck  v,  AUi-  McDougall  v.  Miln,  2  Paige   (N.  Y.) 

gcr,  3  How.  Pr.  (N.  Y.  Supreme  Ct.)  325;  Rogers  v.  Rogers,  2   Paige   (N. 

292,  I  Code  R.  (N.  Y.)  68.  Y.)  458;  Chapman  v.  Munson,3  Paige 

AJBda^lts. — Costs  will  not  be  allowed  (N.  Y.)  347;  Heartt  v.  Corning,  3 
for  affidavits  used  upon  anj  incidental  Paige  (N.  Y.)  566;  Wilkinson  v.  Hen- 
motion  during  the  pendency  of  an  ac-  shaw,  4  Paige  (N.  Y.)  257;  Bulklej  v, 
tion.     Ballou  v.  Smith,  31  N.  H.  41^  Van  Wyck,  5  Paige  (N.  Y.)  536;  Price 

Oo&aolldatlon. — On  granting  a  motion  v.  Betts,  6  Paige  (N.  Y.)  44;  Clark  v. 

to  consolidate  several  actions,  no  costs  Bundy,  6  Paige  (N.  Y.)  432;  Boughton 

of  the  motion  should  be  allowed.    Fer-  v»  Phillips,  6  Paige  (N.  Y.)  433 ;  Vree- 

ris  V.  Betts,  2    How.  Pr.  (N.  Y.)  78.  denburgh  v.  Calf,  7  Paige  (N.  Y.)  ^19; 

But  see  con/roy  U.  S.  Bank  v.  Strong,  9  Wendell  v.  Lewis,  8  Paige  (N.  Y.)  6x3; 

Wend.  (N.  Y.)  451.    See  article  Con-  Matter  of  Root,  8  Paige  (N.  Y.)  625; 

SOI.10ATION    OF  Actions,    vol.  4,  p.  Carey  v.  Hatch,  2  Edw.   Ch.  (N.  Y.) 

699.  190;  Walworth  r.  Anderson,  4  Edw. 

SnpidMnentaiTProcoedlBgfl.— InATfA-  4  Ch.  (N.  Y.)  281. 

mesota,  motion  costs  may  be  awarded  8.  0*Flynn  v.  Eagle,  7  Mich.  306; 

to  the  defendant  in  supplementary  pro-  Beach  v.  Dennis,  47  Ala.  262;  Neal  v. 

ceeding^.      Blabon    v,     Gilchrist,    67  Smith,  22  Mo.  349;  Stafford  v.  Bryan, 

Wis.  38.  2  Paige  (N.  Y.)  45;  Otis  v.  Forman, 

VoceMary  KottonB. — It  has  been  held  1  Barb.  Ch.  (N.  Y.)  30;  Mann  v.  Rice, 

that  no  costs  will  be  allowed  on  mo-  3   Barb.    Ch.  (N.   Y.)    42;    Tyler   v, 

tions  unless  they  are  rendered  neces-  Hildreth,  77  Hun  (N.  Y.)  580,  60   N. 

sarj  to  obtain  some  substantial  right  Y.  St.  Rep.  537 ;  Jackson  v.  Gayer,  2 

in  the  cause;  but  they  may  be  allowed  Cow.  (N.  Y.)  484;  Anonymous,  4  Cow. 

by    way    of  punishment     Jacobs     v,  (N.  Y.)  357;  Weeks  v.  Southwick,  X2 

Hooker,  1  Barb.  (N.  Y.)  71.  How.  Pr.   (N.  Y.  Supreme  Ct.)   170; 

Where  two  motions  are  made  by  a  Gardenier  v,  Eldred,  4  Misc.  Rep. 
party  when  the  relief  might  have  been  (N.  Y.  Supreme  Ct.)  505. 
obtained  by  one  only,  he  must  pay  costs  VidiuiilnouB  Papers. — Though  a  party 
of  opposing  as  of  one' motion.  Mitchell  succeeds  in  obtaining  or  in  resisting  a 
V.  Westervelt,  6  How.  Pr.  (N.  Y.  Su-  motion,  he  will  not  be  allowed  his  costs 
preme  Ct.)  265 ;  affirmed  in  6  How.  if  the  papers  and  affidavits  which  he 
Pr.  (N.  Y.)  311,  note.  uses  are  unnecessarily  voluminous.  See- 
Where  a  motion  in  several  causes  is  bor  v.  Hess,  5  Paige  (N.  Y.)  85 ;  Pitch- 
resisted  on  one  set  of  papers,  only  one  er  V,  Clark,  2  Wend.  (N.  Y.)  631; 
bill  oi  costs  is  taxable.  Jerome  v.  Piatt  v.  Torrey,  18  Wend.  (N.  Y.)  572; 
Boeram,  1  Wend.  (N.  Y.)  293;  Jack-  Townsend  v.  Babcock,  18  Wend.  (N. 
•on  t;.  Keller,  18  Johns.  (N.  Y.)  310;  Y.)  637;  Buffalo  v.  Scranton,  20  Wend. 
Jackson  v.Garnsey,  3  Cow.  (N.Y.)  385.  (N.   Y.)  676;   Sands  v,    Bullock,    20 

ItaMrUon  In    Jud^ntnt. — The   costs  Wend.  (N.  Y.)  680. 
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Where,  however,  the  object  of  the  motion  is  to  obtain  a  favor 
from  the  court,  the  moving  party  will  usually  be  required  to  pay 
the  costs  of  the  motion.*     And  where  the  court  grants  essentially 

Applications  of  Oonrse. — The  moving  Pr.  (N.  Y.  Supreme  Ct.)  129;  Consid- 
party  in  applications  of  course,  as  for  erant  v,  Brisbane,  i  Bosw.  (N.  Y.)  644; 
a  reference,  for  judgment,  or  for  con-  Fowler  v.  Huler,  7  Robt  (N.  Y.)  52; 
firmation  of  the  report  of  sale,  where  Weir  v,  Sl6cum,  3  How.  Pr.  (N.  Y. 
there  is  no  contest,  should  not  be  en-  Supreme  Ct.)  397;  Dewey  v,  Stewart, 
titled  to  costs,  since  these  motions,  in  6  How.  Pr.  (N.  Y.  Super.  Ct.)  465; 
such  a  case,  require  no  labor  or  prep-  Penn  Yan  v.  Tuell,  9  How.  Pr.  (N.  Y. 
aration.  Bowne  v,  Anthony,  13  How.  Supreme  Ct)  400;  Roberts  v,  Clark, 
Pr.  (N.  Y.  Supreme  Ct.)  301.  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  451; 
Inequitable  Oondnot. — Where  a  mo-  Kane  v.  Demarest,  13  How.  Pr.  (N.  Y. 
tion  is  made  necessary  by  an  inequitable  Supreme  Ct.)  465 ;  Marks  v.  Bard, 
refusal  to  correct  an  irregularity  or  i  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  6j; 
waive  a  default,  costs  of  opposing  it  will  Woodburn  v.  Chamberlain,  17  Barb, 
not  be  allowed.  Kane  v.  Van  Vranken,  (N.  Y.)  446;  Smith  v.  West,  3  Johns. 
5  Paige  (N.  Y.)  62.  Ch.  (N.  Y.)  363;  Consequa  v.  Fan- 
Where  a  party  makes  an  application  ning,  3  Johns.  Ch.  (N.  Y.)  364;  Wager 
to  the  court  in  consequence  of  the  dec-  t;.  Steckle,  3  Paige  (N.  Y.)  407 ;  Gar- 
larations  of  the  other  party,  and  is  lick  v.  Strong,  3  Paijge  (N.  Y.)  440; 
unsuccessful,  such  other  party  will  be  Van  Ness  v.  Cantine,  4  Psiige  (N.  Y.) 
charged  with  the  costs.  Leonard  v,  55 ;  Hoffman  v.  Tredwell,  5  raige  (N. 
Manard,  1  Hall  (N.  Y.)  200.  Y.)  82;  Desplaces  v.  Goris,  2  Edw. 
Dismissal. — Where  a  motion  is  made  Ch.  (N.  Y.)  422;  Grim  v.  Wheeler,  3 
to  dismiss  a  suit,  and  the  suit  is  dis-  Edw.  Ch.  (N.  Y.)  448. 
missed  but  for  a  different  reason  than  Amendment. — The  general  rule  is  that 
that  set  out  in  the  motion,  costs  of  the  a  party  allowed  to  amend  his  pleadings 
motion  will  not  be  allowed.  Maher  v,  must  pay  all  taxable  costs  up  to  the 
Mutual  Electric  Mfg.  Co.  (N.  J.  Eq.  time  of  amending,  and  also  costs  of  op- 
1889),  17  Atl.  Rep.  9TO.  posing  the  motion.    Smith  v.  Dragert, 

Where  the  defendant  unsuccessfully  65  Wis.  507. 
moves  to  dissolve  an  injunction,  costs  But  where  a  party,  before  making 
are  properly  charged  upon  the  plaintiff  the  motion  to  amend,  offered  to  pay 
if  he  withdraws  the  suit.  Conlon  v.  the  costs  of  the  defendant's  plea  to  be 
Prior,  62  Conn.  489.  allowed  to  add  a  count  to  his  declara- 
Unneoessary  Application. — An  appli-  tion,  but  was  refused,  the  costs  of  op- 
cation  to  set  aside  an  order  which  is  a  posing  the  motion  were  not  charged  to 
mere  nullity  is  unnecessary,  and  where  him.  Bell  v,  Judson,  2  How.  Pr.  (N. 
the  party   applying  asks  for  costs  in  Y.)  42. 

his  notice  and  thus  renders  it  necessary  Tender. — On  a  motion  to  open  a  de- 

for  the  defendant  to  appear,  he  will  be  fault,   the    defendant,  if  he  delays   to 

charged  with  the  costs  of  opposing  the  tender  costs,  cannot  have  costs  of  hit 

application.     Hunt  r.  Wallis,  6  Paige  motion.    Cook  v.  Finch,  2   How.  l^*. 

(N.  Y.)  371.  (N.  Y.)  73. 

Judgment  on  a  Pleading. — Where  an  IMaBOlutlon  of  XnJnnotlon. — ^The  costs 
application   is  made   for  judgment  on  of  a  motion  to  dissolve  an  injunction, 
the  ground    of  a  frivolous    pleading,  made  by  the  defendant,  though  unsuc- 
'  which  is  granted  with  leave  to  plesui  cessfully,    will    be  charged  upon  the 
over,   the  moving  party  is  entitled  to  complainant  if  he'  has  prosecuted  his 
costs  of  a  motion  only.     Bemhard  v,  suit  with  diligence.     Randall  v,  Mor- 
Kapp,  II  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  rell,  17  N.  J.  Eq.  343. 
342.  Want  of  Proseoutlon. — Where  a  plain- 
Want  of  JnrlBdlctlon. — On  refusing  to  tiff,  after  receiving  notice  of  a  motion 
entertain  a  motion   in   a   suit   on    the  to  dismiss  for  want  of  prosecution,  car- 
ground  of  want  of  jurisdiction,  the  Su-  ries  on  the  suit  with  proper  diligence, 
preme  Court  could  not  award  costs  to  the  bill  will  not  be  dismissed,  but  he 
the  party  opposing  the  motion.   Crane  may  be  charged  with  the  costs  of  the 
V.  Reeder,  23  Mich.  92.  motion.    Tingle  v.  Parten,  3  Edw.  Ch. 
1.  Jones  V.  U.  S.  Slate  Co.,  16  How.  (N.  Y.)  228. 
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less  than  is  asked  for,  the  costs  will  not  be  imposed  upon  the 
opposing  party.^ 

When  not  expressly  awarded  in  the  interlocutory  order,  the 
costs  of  the  proceeding  will  usually  abide  the  event  of  the  suit.^ 

b.  Notice  of  Motion. — ^To  entitle  one  to  costs  on  a  motion, 
it  is  generally  necessary  that  notice  thereof  asking  for  costs  be 
served  upon  the  adverse  party.* 

c.  Failure  to  Appear.  —  Costs  will  be  awarded  against  a 
party  failing  to  appear  upon  the  hearing  of  a  motion  as  noticed.^ 


of  Time. — ^The  costs  of  ob-  are  disallowed,  thej  cannot  be  taxed  as 

taining  an  order  for  the  extension  of  final  costs  in  the  cause.    Van  Wjck  v. 

time  of  answering  may  be  taxed  against  AUiger,  4  How.  Pr.  (N.  Y.  Supreme 

the  adverse  party,  where  the  extension  Ct.)  164. 

was  necessary  and  not  a  mere  matter  8.  Banta  v,  Marcellus,  2  Barb.  (N. 

of  convenience.    Lloyd  v,  Brewster,  5  Y.)  373  ;  Saratoga,  etc.,  R.  Co.  v,  Mc- 

Paige  (N.  Y.)  87.  Coy,  9  How.  Pr.  (N.  Y.  Supreme  Ct) 

1.  McKenzie  v.  Hackstaff,  2  E.  D.  339 ;  Guth  v,  Lubach,  73  Wis.  131. 

Smith  (N.  Y.)  75;  Whipple  v,  Wil-  msiifllclent  Votios.— A  party  against 

liams,  4  How.  Pr.  (N.  Y.)  28;  Corbin  whom  a  motion  is  made  is  entiUed  to 

V.  George,  2  Abb.  Pr.  (N.  Y.  Supreme  costs  where  he  appears,  and  objects 

Ct.)  465  {citing  Steam  Nav.   Co.  v,  that  the  notice  is  too  short.  Donaldson 

Weed,  8  How.  Pr.  (N.  Y.  Supreme  v,    Jackson,    9    Wend.  (N.    Y.)    450, 

Ct.)  50).  Anonymous,  18  Wend.  (N.  Y.)  578. 

Partial  Sueeeaa. — Where  one   party  Ex  Parte. — Where  notice  has  been 

moves  for  more  than  he  is  entitled  to,  served  on  a  party  to  file  a  pleading  and 

and  both  parties  succeed  in  part,  costs  he  still  omits  to  do  so,  costs  of  an  «« 

are    awarded    to    neither.      Bates    v.  parte  motion  to  compel  him  to  file  it 

Loomis,  5  Wend.  (N.  Y.)  78.  are  allowed.    Langbein  v.  Gross,   14 

Upon  a  MdUon  to  Strike  Out  an  answer  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  412. 

for  refusal  by  a  party  to  answer  ques-  One  improperly  procuring  an  order 

tions  put  upon  an  examination  made  from  a  judge  «x  parte  must  pay  costs 

before    trial,   costs    are    discretionary  on  a  motion   to  vacate  it.    Dows  v. 

with  the  court,  nor  does  the  court  lose  Parker,  4  N.  Y.  Leg.  Obs.  384. 

its  power  to  award  them  to  the  moving  4.  Johnson  v.  Provincial  Ins.  Co.,  11 

party   because    the    order    granted   is  Mich.  455 ;  People  v.  Highway  Com'rs, 

more  favorable  to  the  opposing  party  ic  Mich.* 518;  Brett  v.  Hood,  i  Cai.  (N. 

than  the  order  sought.    Dambman  v,  Y.)  343,  Col.  &  C.  Cas.  259,  Anony- 

Butterfield,  4  Thomp. &  C.  (N.  Y.)  54J.  mous,  4  Cow.  (N.  Y.)  157. 

S.  Dean  V.Williams,  I  Chand.(  Wis.)  Motion     Baoomlng     Unnecessary.— 

33;  Caples  V.  Central  Pac.  R.  Co.,  6  When  the  object  for  which  a  special 

Kev.  2^.  motion,  of  which  notice  was  given,  was 

Order. — ^To  entitle  a  party  to  costs  attained,  and  the  party  making  the  mo- 

they  must  be  given  in  the  order  upon  tion  would  have  been  entitled  to  the 

the  motion,  and  the  amount  must  be  effect  of  the  motion   if  it  had    been 

fixed    by     the    court.    Chadwick    v.  made,  he  was  not  subjected  to  the  costs. 

Brother,  ±  How.  Pr.  (N.  Y.  Supreme  though  he  countermanded  the  notice 

Ct)283;  Morrison  v.  Ide,  4  How.  Pr.  and  omitted  to  bring  on  his  motion. 

(N.  Y.  Supreme  Ct.)  304.  Lisher  v.  Parmelee,  i  Wend.  (N.  Y.)  22. 

Demnrrar. — Costs  awarded  on  a  de-  Motion  for  Donhlo  Purpose. — Though 
murrer  to  part  of  a  pleading  are  final  a  notice  of  a  motion  cannot  be  with- 
and  not  interlocutory  costs,  and  a  drawn  or  countermanded  without  pay- 
judgment  must  be  rendered  on  all  the  ment  of  the  costs  of  the  motion,  yet 
issues  before  they  are  recoverable,  where  a  motion  is  noticed  for  two  pur- 
Falmer  v.  Smedley,  13  Abb.  Pr.  (N.  poses,  the  moving  party  may  withdraw 
Y.  Snpreme  Ct.)  185 ;  Fales  v.  Globe  the  motion  as  to  the  one  part,  leaving 
Knitting  Co.,  51  Hun  (N.  Y.)  487,  21  it  still  pending  as  to  the  other,  without 
N.  Y.  St.  Rep.  708.  payment  of  uie  costs  of  the  motion. 

BoAuaL— Where  costs  of  a  motion  Walkenshaw  v,  Perzel,  3a  How.  Pr. 
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2.  In  Special  Prooeedingi  costs  are  generally  by  statute  made 
discretionary  with  the  court,  when  not  otherwise  expressly  pro- 
vided for.* 

8.  In  Courts  of  Special  Jnriadiotion. — And  courts  of  limited 
special  jurisdiction  are  generally  given  discretionary  power  over 
costs  in  proceedings  therein.* 

XI.  Taxatiok  of  Costs — 1.  What  Is  Taxable — a.  In  General 
— (i)  Between  Party  and  Party, — The  taxation  of  costs  and  fees 
as  between  party  and  party  is  regulated  by  the  statutory  fee  bill, 
and  items  not  provided  for  therein  may  not  be  taxed  in  the  bill 
of  costs.* 

(N.  Y.  Super.  Ct)  310,  7  Robt.  (N.  Y.)  Dem.  (N.  Y.)  67;  Smith  v.  McLaugh- 

606.  lin,  77  111.  596;  Anonymous,  20  N.  T. 

1.  Potter  V,  Durfee,  44  Hun  (N.  Y.)  L.  112;  Dedekam  v,  Vose,  3  Blatchf. 
197;  Hornellsville  Electric  R.  Co.  v,  (U.  S.)  153;  Lyell  v.  Miller,  6  McLean 
New  York,  etc.,  R.  Co.,  83  Hun  (N.  (U.  S.)  422. 

Y.)  407 ;  Matter  of  Cortland,  etc.,  R.  The  Power  of  a  Oonrt  or  of  Any  Oflloar 

Co.,  98  N.  Y.  336;  Matter  of  Lima  R.  thereof  to  tax  for  costs,  disbursements, 

Co.,  68  Hun   (N.   Y.)  252;  Matter  of  or  charges  at  law  or  in  equity,  is  con - 

New   York,  etc.,  R.  Co.,  26  Hun  (N.  fined  to  business  done  in  court  in  the 

Y.)  592,  63  How.  Pr.  (N.  Y.)  123 ;  Oak  progress  of  a  cause,  except  where  the 

Hill  Cemetery  Assoc,  v,  Pratt,  60  Hun  statute  otherwise  provides.     Lynch  v, 

(N.  Y.)  578;    Matter  of  Wells  Avenue  Meyers,  3  Daly  (N.  Y.)  256. 

Sewer,  46  Hun  (N.  Y.)  534,  12  N.  Y.  Statutory  Amount  Goyema. — Where 

St.  Rep.    567;    Barnes  v.    Smith,    104  the  fee  to  be  charged  for  a  particular 

Mass.  363.                                   "  service  is  fixed  by  law,  the  person  ren- 

Under   the  Montana  Code  Oiv.  Pro.,  dering  the  service  is  restricted  to  the 

4  49S»  providing  that  a  plaintiff  prevail-  statutory  fee,  and  he  cannot  recover  on 

ing  m  special  proceedings  in  the  nature  a    quantum    meruit.     Smith    v,    Mc- 

of  an  action  shall  be  entitled  to  costs  Laughlin,  77  III.  596. 

as  of  course,  a  wife  successfully  institut-  Servlcet    Not   ProTided    for.  —  Often 

ing  habeas  corpus  proceedings  against  services    are    rendered  for  which    no 

her  husband  for  the  custody  of  their  compensation   is   provided   by  statute 

infant  children    may  recover  costs  of  and  which  should  properly  be  repaid, 

the    proceedings  from  him.     State  v,  but  costs  are  given  by  statute,  and  the 

Newell,  13  Mont.  302.  court    and    taxing     officers    have    no 

Hotlon  Cottt  cannot  be  Allowed  on  a  authority  to  extend  the  provisions  of 

special  proceeding.  Matterof  Pierce,  12  the  statute  to  meet  such  cases.     Anony- 

How.  Pr.  (N.  Y.  Supreme  Ct.)  532.  mous,  20  N.J.  L.  112. 

2.  Orphans'  Courts. — The  question  of  Where  the  decree  in  proceedings  for 
costs  in  litigations  in  the  Orphans'  divorce  directed  that  ail  costs,  ex- 
Court  is  entirely  within  the  discretion  penses,  and  disbursements  should  be 
of  that  court,  and  is  not  reviewable  on  paid  by  the  plaintiff  out  of  his  property, 
appeal.  Brown  v.  Johns,  62  Md.  333 ;  the  defendant  is  not  thereby  entitled  to 
Bantz  V,  Bantz,  52  Md.  686;  Levy  v,  include  in  her  costs  bills  of  items  not 
Levy,  28  Md.  25;  Stokely's  Estate,  19  taxable  as  costs;  to  obtain  payment  of 
Pa.  St.  476;  Lusk's  Estate,  150  Pa.  St.  necessary  expenses  not  provided  for, 
517 ;  Toomeys  Estate,  150  Pa.  St.  535 ;  application  should  be  made  to  the  court 
Whiter. Littlefield, 7  How.  (Miss.)  406.  for  a  further  allowance  for  that  pur- 

S.  Stafford  v.  Bryan,  2  Paige  (N.  Y.)  pose.     White  v.  White  (Cal.  1893),  33 

45;  Kenney  v.  Vanhorn,  2  Johns.  (N.  Pac.  Rep.  399. 

Y.)  107 ;  Fuller  v,  Mattice,  14  Johns.  The    Service  of  a  WWt  is  the  com- 

N.   Y.)   1357;  Barber  V.  West   Stock-  mencement  of  a  suit  for  the  purpose  of 

bridge    R.    Co.,  4  Hill  (N.   Y.)   547;  taxing  costs.     Randall    v.    Bacon,  49 

Merritt  v.  Gosman,  2    Den.  (N.  Y.)  Vt.  20. 

186,  2  How.  Pr.  (N.  Y.)  83;  Boynton  RemoTal  to  Federal  Oonrt. — Items  of 

t;.  Dormott,  3   How.  Pr.   (N.  Y.   Su-  costs  which  would  have  been  taxable  in 

preme  Ct.)   232 ;  Forster  v.   Kane,   i  favor  of  a  party  in  a  state  court,  on  a 
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(2)  Between  Attorney  and  Client. — But  the  fee  bill  is  not 
intended  to  regulate  the  fees  of  counsel  and  other  expenses  and 
charges  as  between  attorney  and  client,  nor  the  power  of  a  court 
of  equity  in  administering  funds  under  its  control  to  make  such 
allowance  to  the  parties  out  of  the  fund  as  justice  and  equity 
may  require.* 

(3)  Costs  Arising  after  Judgtnent. — Costs  arising  necessarily  in 
the  regular  course  of  a  suit  subsequent  to  the  judgment  may  be 
taxed.* 

judgment  for  him,  are  not  taxable  in  his  are  entitled  to  costs  out  of  a  fund,  it  is 

favor  on  a  judgment  for  him  in  a  Cir-  a  general  rule  that  the  costs  will  be 

cuit  Court  of  the  United  States,  after  taxed  as  between  solicitor  and  client, 

the  removal  of  the  cause  into  said  fed-  and  reasonable  counsel  fees  will  be  al- 

eral  court,  unless  such  items  are  tax-  lowed  such  trustee  when   he  finds  it 

able  under  the  United  States  statutes,  necessary  to  employ  counsel.    McKim 

Clare    r.    National     Citj     Bank,    14  v.  Handy,  4  Md.  Ch.  338. 

Blatchf.  (U.  S.)  445;    Chadbourne  r.  Kinds  of  Oofta.— In  Wilson  v.  Stark, 

German- American   Ins.   Co.,  31   Fed.  47  Mo.  App.  xx6,  the  court  held  that 

Rep.  635.  there  are  two  kinds  of  costs,  ( i )  those 

MotloiiB. — In  the  absence  of  evidence  allowed  and  fixed  by  statute,  which  it  is 

to  the  contrary,  it  must  be  presumed  primarily  the  duty  of  the  clerk,  as  a 

that  motions    for    which    costs    were  ministerial  function,  to  tax  after  rendi- 

taxed   were  ^^ordinary   motions,*'   and  tion  of  judgment,  and  (3)  those  which 

the  aUowance  of  a  greater  amount  than  require  judicial  allowance  before  the 

that  authorized  for  ''ordinary  motions"  authority  to  tax  the  same  is  conferred 

is  error.     Abbott  v.  Johnson,  47  Wis.  and  which  must  be  specially  allowed 

339.  by  the  court  to  be  taxed  by  the  clerk. 

Fixed  811211  or  Items. — In  New  Tork^  The  latter  class  are  properly  subdi- 
it  has  been  held  that  in  an  action  of  visible  into  two  classes :  one,  in  the 
debt  on  a  money  bond,  where  judg-  nature  of  indemnity,  for  which  judg- 
ment goes  by  deUult,  the  costs  are  not  ment  is  required  to  be  specially  given, 
limited  to  a  fixed  sum,  but  may  be  and  which  therefore  form  a  compo- 
taxed  by  items.  Turner  v.  Davis,  2  nent  part  thereof,  and  are  to  be  distin- 
Den.  (N.  Y.)  187.  guished    from    the    costs    which    are 

Tlie  tntarpretatlon  of  tlie  Terms  adjudged  in  addition  thereto  by  name; 
**co«ts"  and  "disbursements,"  in  taxing  the  other,  where  the  charge  does  not 
costs,  it  is  said,  must  be  liberal,  accord-  become  a  component  part  of  the  judg- 
ing to  the  sense  intended,  rather  than  ment,  though  requiring  judicial  allow- 
technical.  Dauntless  Mfg.  Co.  v,  Davis,  ance.  Onl^  such  costs  fall  within  the 
34  S.  Car.  536.  first  subdivision  as  are  made  to  do  so  in 

In  Massachusetts^  the  term  ''all  legal  consequence  of  some  statute  by  force  of 

costs,"  in  an  agreement  settling  a  suit,  which  they  become  a  component  part 

was  held  to  include  charges  for  travel  of  the  gross  sum  for  which  the  judg- 

and   attendance,  and  the  other  items  ment  is  given. 

that  inure  to  the  benefit  of  the  attor-  The  Surrogate,  in  New  Torh^  has  no 

ney,  as   well  as  clerk's,  officers*,  and  power  to  award  an  arbitrary  allowance 

witnesses'    fees.    James   v.  Bligh,    x  i  for  counsel  fees,  and  such  fees  as  may 

Allen  (Mass.)  4.  be  taxable  are   to  be  allowed   to  the 

Basis  of  Caleiilation. — The  law  meas-  party,  and  not  to  the  attorney.     Devin 

ures  the  expenses  incurred  in  conduct-  v.  Patchin,  26  N.  Y.  441;  Reed  f.  Reed, 

ing   the  prosecution  of  a  suit  by  the  53  N.  Y.  651. 

taxable  costs.    Lindsey  x;.  Parker,  143  2.  Dufour  v,   Kious,    91    Ind.   ^09; 

Mass.  583.  Dean  v.  Susade,  37  N.  J.  L.  50;  PitU- 

1,  Louisiana    State   Lottery  Co.  v.  burgh,    etc.,    R.  Co.    v,     Elwood,  79 

Clark,  16  Fed.   Rep.  30;  Trustees  tr.  Ind.  306. 

Greenough,  105  U.  S.  537 ;  Porter  v.  In  New  Tork^  it  has  been  held  that 

English,  X  Phila.  (Pa.)  85.  in  absence  of  statute  to  the  contrary, 

Fayment  Oat  of  Fimd.  —  When  per-  costs  accrued  to  the  sheriff,  clerks,  or 

sonal  representatives  and  other  trustees  others  since  the  rendition  of  the  judg- 
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(4)  Disbursements.  —  Although,  as  has  been  noticed  above* 
disbursements  are  not  costs  proper,  they  are  frequently  allowed 
to  be  taxed  as  costs.^ 

b.  Attorney's  Fees  —  (i)  Appearance  or  Docket  Fee. — ^The 
allowance  of  an  attorney's  appearance  or  docket  fee  is  often 
provided  for  by  the  fee  bill ;  ^  but  although  there  may  be  more 

ment,  are  no  part  of  the  judgment,  and  OomiiilMloa  toTateTMtiiiioiiyi — Sums 

if  the  judgment  debt  is  paid,  the  judg-  paid  to  commissions  to  take  testimonj 

ment  stands  discharged,  and  no  proceed-  in  another  state,  and  for  witnesses  at- 

ing  can  be  had  under  it  to  collect  such  tend ingt>efore  the  commissioner.  Perry 

fees.  Craft  v.  Merrill,  14  N.Y.  456;  Jack-  v.  Griffin,  7  How.  Pr.  (N.  Y.  Supreme 

son  V,  Anderson,  4  Wend.  (N.  Y.)  474.  Ct.)  263;  but  contra  in  Finch  v,  Cal- 

AUaoliment  In    Bnpplementarj  Pro-  vert,  13  How.  Pr.  (N.  Y.)  13. 

OMdlnga. — The  costs  of  an  attachment  8«rrle«  of  Subpcsnai  upon  witnesses, 

issued  to  enforce  the  order  of  the  court  Pierrepont  v.  Lovelass,  4  Hun  (N.  Y.) 

in  proceedings  supplementary  to  execu-  681. 

tion,  are  to  ht  taxed  as  costs  of  special  The  fee  paid  by  the  city  chamt>erlain 
proceedings  other  than  the  action.  See-  upon  the  return  of  the  defendant's  de- 
ley  V.  Black,  35  How.  Pr,  (N.  Y.  Su-  posit  in  court  as  security  to  stay  pro- 
preme  Ct.)  369.  ceedings  on  appeal.    McLean  v.  Jeph- 

1.  Woolsey  v.  O'Brien,  23  Minn.  71 ;  son,  20  Abb.  N.  Cas.  (N.  Y.  Supreme 

Bamhart  v,  Kron,  88  Cal.  447.  Ct.)  40,  13  N.  Y.  Supp.  834. 

The  Disbursements  in  a  trial  of  the  Hi  Wisoomdii,  the  expense  of  ezamin- 

right  of  property  before  a  sheriff  have  ing  plaintiffs  before  trial ,  under  Wis. 

no  connection  with  the  costs  of  the  ac-  Rev.  Stat.,  §  4096,  is  properly  taxable 

tion,  and  the  sheriff  cannot  tax  his  fees  as  a  disbursement.    Arpin  v.  Bowman, 

and  charges  thereon  in  the  original  ac-  83  Wis.  54. 

tion.  Schneider  v.  Sears,  13  Oregon  69.  2.  Ooimty  Atfeomsy.  —  In  an  action 

Dlsbiirssments  Not  Properly  Taxable,  prosecuted  by  the  county  attorney,  an 

— Fees  paid  in  a  foreclosure  proceeding,  attorney's  fee  is  taxable  as  part  of  the 

for  unofficial  search  of  title  by  a  law-  costs  as  well  as  if  the  action  were  pros- 

yer's  title  insurance  company.     Equi-  ecuted  by  a  private  citizen.    State  v, 

table  L.  Assur.  Soc.  v.Olyphant,  19  Civ.  Boyd,  85  Iowa  740;  State  v,  Douglass, 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  20,  57  75  Iowa  432;  Farr  v.  Seaward,  82  Iowa 

Hun  (N.  Y.)  414, 32  N.  Y.  St.  Rep.  704 ;  221. 

Equitable    L.  Assur.  Soc.  v,  Hughes,  Hi  Utah,  by  statute,  it  is  made  the 

125  N.  Y.  106,  32  N.  Y.  St.  Rep.  7to,  19  duty  of  the  county  prosecutor  to  ap- 

Civ.  Pro.  Rep.  (N.  Y.)  166,  10  N.  Y.  peaV  in  an  action  concerning  a  tax  in 

Supp.  796.  which  the  county  is  interested.   Hence, 

Stenographer's   Fees  and   Snm    Paid  one  who  is  defeated  in  a  suit  against 

for  Preparation  of  Kaps. — Provost  v.  the  collector,  has  been  held  not  to  be 

Farrell,  13  Hun  (N.  Y.)303;  Coitonv.  liable  for  the  latter's  attorneys'  fees. 

Simmons,  14  Hun  (N.  Y.)  75 ;  and  even  Ryan,  etc..  Cattle  Co.  v.  Slaughter,  6 

where  the  stenog^rapher's  minutes  were  Utah  278. 

procured  by  the  party  to  enable  him  Dlseontinnanee. — Upon  a  discontinu- 

to  propose  amendments   to  the  case,  ance,  the  attorney's  fee  taxable  as  costs 

Pfaudler    Barm   Extracting    Bunging  is  payable  to  the  attorney  of  the  party 

Apparatus  Co.  v.  Sargent,  43  Hun  (N.  opposed  to  the  one  paying  the  costs. 

Y.)  154.  Hamilton  v.  Hamilton,  xo  Pa.  Co.  Ct. 

\  Snrreyor's  fees  for  survey  and  plans  Rep.  255. 

used  on  trial.    Rothery  v.  New  York  Proetors'  Pees. — The  taxable  fees  of 

Rubber  Co.,  24  Hun  (N.  Y.)  172.  proctors  and  advocates,  upon  the  settle- 

Bzperts. — Expense  of  plans,  measure-  ment  of  an  administrator's  or  executor's 

ments  and  compensation  to  experts  be-  account  before  a  surrogate,  cannot  ex- 

yond  their  fees  as  witnesses.     Mark  v,  ceed  those  allowed  by  law,  in  similar 

Buffalo,  87  N.  Y.  184.  cases,  to  counsellors  and  solicitors  in 

Stationery. — Sums  paid  for  stationery  chancery.    Halsey  v.  Van  Amringe,  6 

bjr  committee  or  receiver.    In  rt  Col-  Paige  (N.  Y.)  12. 

vm's  EsUte,  4  Md.  Ch.  126.  m   Pederal   Praetloe.— Section    824, 
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than  one  party  on  each  side  only  one  fee  is  usually  allowed  to 
be  taxed  for  each  set  of  parties,^  and  the  fee  is  genendly  not 

U.  S.  Rev.  Stat,  provides  that  « on  a  miBsed   in   the   United   States  Circuit 

trial  before  a  jury,  in  civil  or  criminal  Court  for  want  of  prosecution,  or  on 

causes,  or  before  referees,  or  on  a  final  complainant's  motion,  no  docket  fee  is 

hearing    in    equity    or    admiralty,    a  taxable.     Ryan  v.  Gould,  32  Fed.  Rep. 

docket  fee  of  twenty  dollars  "is  to  be  754 ;     Consolidated     Bunging    Appa- 

allowed.  ratus  Co.  v.  American   Process  Fer- 

Finai  Hearing". — ^The  consideration  mentation  Co.,  24  Fed.  Rep.  658;  New 

of  a  bill  18  a  final  hearing  when  it  re-  York  Belting,  etc.,  Co.  v.  New  Jersej 

suits  in  the  final  disposition  of  a  cause.  Car  Spring,  etc.,   Co.,  32   Fed.  Rep. 

and  this  entitles  a  party  to  the  docket  755 ;  Wigton  v.  Brainerd,  28  Fed.  Rep. 

fee,  Andrews   v.  Cole,  20  Fed.   Rep.  29,  24   Blatchf.   (U.  S.)  18.      Contra^ 

410;  or  there  is  a  final  hearing  when  a  Partee  v.  Thomas,  27  Fed.  Rep.  429. 

bearing  on  the  merits  is  had,  Wooster  Demurrer. — A  hearing   upon  a   de- 

r.  Handy,  23  Fed.  Rep.  49;  Mercartnej  murrer  is  a  final   hearing  within  the 

r.  Crittenden,  24  Fed.  Rep.  401.  But  in  statute,  and  entitles  the  successful  de- 

Louisville,  etc.,  R.  Co.  v.  Merchants'  fendant  to  the  docket  fee  of  $20.   Price 

Compress,  etc.,  Co.,  50  Fed.  Rep.  449,  v.  Coleman,  22  Fed.  Rep. 694;  Greener 

it  was  held  that  the  solicitor's  docket  v.  Stein  way,  23   Blatchf.   (U.  S.)  378, 

fee  of  $20  upon  final  hearing  is  not  con-  48  Fed.  Rep.  7oi8. 

fined  to  cases  tried  upon  the  merits,  but  Where  a  demurrer  to  a  suit  in  equity 

is  taxable  by  the  defendant  where,  after  is  overruled  and  defendant  has  leave 

a  decree  refusing  a  preliminary  injunc-  to  answer,   no   docket  fee   is  taxable 

tion,  complainant  dismisses  his  bill.  under  section  824.    McLean  v.  Clark, 

Under  this  statute,  it  has  been  ad-  23  Fed.  Rep.  861. 

judged  that  the  fee  is  taxable  when-  Tlie  Hearlnff  of  Bzoepttons  In  Idmlr- 

ever  the  trial  is  entered  upon  by  the  alty  in  the  nature  of  a  special  demurrer 

swearing  of  a  jury  in  a  common-law  is  not  a  final  hearing.    The  Anchoria, 

case,  or  by  the  introduction  of  testi-  23  Fed.  Rep.  669. 

monj  or  the  opening  of  the  argument  Three   Attorney's  Trial  Fees,  of  $20 

upon  a  final  hearing  in  equity  or  ad-  each,  were  allowed  a  defendant  who, 

miralty.    The  Bay  City,  2  Flipp.  (U.  after  the  plaintiff  had  had  a  verdict  in 

S.)  703 ;  Williams  v.  Morrison,  32  Fed.  the  United  States  Circuit  Court,  was 

Rep.  682.    But  see  Cleaver  v.  Traders  twice  successful  on  new  trials.  Schnie- 

Ins.  Co.,  40  Fed.  Rep.  863.  der    v,   Barney,   19  Blatchf.    (U.  S.) 

Ab  Original  Proceeding  in  the  Su-  143;  American  Diamond  Rock  Boring 

preme  Court  to  compel  the  judge  of  an  Co.  v.  Sheldon,  28  Fed.  Rep.  217. 

inferior  court  to  proceed  in  a  pending  Appeal. — Where  the  judgment  was 

cause,  is  a  civil  case  wherein  a  docket  affirmed  on  an  appeal  to  the  United 

fee  in  £avor  of  the  attorney  of  the  pre-  States  Circuit  Court  of  Appeals,  a  $20 

vailing  parfy  is  taxable  as  costs.  Ex  /.  attorney's   fee  was   charged  upon  the 

Hughes,  1 14  U.  S.  548.  plaintiff  in  error.     Kansas    City,  etc., 

Bflltoee. — A  special  master  in  chan-  R.  Co.  v.  McDonald,  60  Fed.  Rep.  522. 
eery  is  not  a  *'referee'*  within  the  Under  the  Statutes  of  Missouri,  the 
meaning  of  the  statute.  Central  Trust  docket  fee  of  $20  provided  by  section 
Co.  V.  Wabash,  etc.,  R.  Co.,  32  Fed.  824,  U.S.  Rev.  Stat.,  is  not  recoverable. 
Rep.  684I  Nor  is  an  intervener  in  an  Central  Trust  Co.  v.  Wabash,  etc.,  R. 
equity  case,  though  prevailing,  entitled  Co.,  32  Fed.  Rep.  684. 
to  have  taxed  the  docket  fee  of  $20.  Bzeeptlon  to  Kaster's  Beport. — A  so- 
Central  Trust  Co.  V.  Wabash,  etc.,  R.  licitor's  fee  for  an  overruled  exception 
Co.,  33  Fed.  Rep.  684.  to  a  master's  report,  in    the  United 

OoplM  of  an  Answer  required  by  the  States  Circuit  Court,  does  not  consti- 

mles  of  court  to  be  furnished,  are  tax-  tute  a  proper  item  of  the  bill  of  costs, 

able,  though  there  be  no  hearing  or  de-  under  section  824,  U.  S.  Rev.  Stat  Gar- 

cision  in  a  case  in  the  United  States  retson  v.  Clark,  17  Blatchf.  (U.  S.)  256. 

Circuit  Court,  but  no  docket  fee  is  al-  1.  Bedel  v.  Goodall,  26  N.  H.  93; 

lowable.  Yale  I^ock  Mfg.  Co.  t'.  Colvin,  Bunday  v.  State,  6  Ind.  398. 

14  Fed.  Rep.  269.  Where  several    actions    to   enforce 

~.-*Where  a  suit  Is  dis-  liens  are  consolidated,  and  the  judgment 
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allowed  for  appearance  upon  collateral  proceedings  in  the  suit.^ 
To  justify  the  taxation  of  the  fee  there  must  be  an  appearance  by 
the  attorney.* 

(hi0  ProMentiiig  or  Defending  Sii  Own  Bait  in  proper  person,  unless  he 
is  an  attorney,  will  not  be  allowed  to  tax  the  fee.' 

(2)  Reasonable  Fees  far  Services, — ^As  a  general  rule,  in  the 
absence  of  statute,  substantial  counsel  fees  cannot  be  taxed  as 
costs  in  favor  of  a  successful  party  in  suits  either  at  law  or  in 
equity,*  but  express  statutory  provision  is  frequently  made  for 

fixing  the  Hghts  of  lien   claimants  is  People  v,  Steuben  C.  P.,  12  Wend.  (N. 

affirmed  on  the  appeal  of  the  debtor,  Y.)  200;  Duncan  v.  Erickson,  82  Wit. 

the  heir  claimants  together  constitute  128. 

the  "  prevailing  party,"  and   but  one  Where  the  defendant  in  error,  after 

attorney's    fee    can   be    taxed.      AUis  notice  of  hearing,    appears    in    good 

V.  Meadow   Spring  Distilling  Co.,  67  faith  to  argue  the  case,  but  the  plaintiff 

Wis.  16.  in  error  neglects  to  file  the  record  and 

The  Same  Solicitor  Appearing  for  dif-  fails  to  appear,  such  defendant  is  en- 

ferent  defendants  in  the  same  suit,  can-  titled  to  an  attorney's  fee  as  for  a  hear- 

not  charge  a  separate  bill  for  each,  nor  ing.    Clark  v.  Sable,  44  Mich.  i. 

charge  more  than  once  for  services  per-  8.  Verplanck  v.  Mercantile  Ins.  Co., 

formed  for    all  jointly,  or  performed  i  Edw.  Ch.  (N.  Y.)  46;  Willard  «.  Har- 

onlj  once,  although   such  defendants  beck,  3  Den.   (N.   V.)  260;  Gorse  v. 

sever  in  their    defenses.     Wendell  v,  Parker,  36  Fed.  Rep.  840. 

Lewis,  8  Paige  (N.  Y.)  613.  4.  Williams  v.  Mac Dougall,  30  Cal. 

Where  Several  Causes  are  embraced  in  80;  Constant  v.   Matteson,  22  111.  546; 

one  notice,  attorney's  and  counsel  fee  Cooper  v.   McNeil,  9  111.   App.    97; 

in  each   cause  is  taxable  on    motion,  Otoe  County  v.  Brown,  16  Neb.  ^94; 

though  but  one  set  of  papers  can  be  Blake  v,  Blaike,  13  Iowa  40;  Newell  v. 

charged.    Conkling  v.  Bloodgood,  12  Sanford,  13  Iowa  463. 

Wend.  (N.  Y.)  279.  The  fees  which  parties  have  to  pay 

1.  Dodge  V.  Stanhope,  55  Md.  113.  counsel   for  asserting  their  rights  are 

Upon  a  Hearing  before  Referees  an  at-  not    considered    as  costs.     Melancon 

torney*s  fee  is  not  taxable.     Baker  v.  v,  Robichaud,   19  La.   357;  Ellery    v. 

Blodget,  I  Vt.  141 ;  Kelly  v.  The  Topsy ,  Amclung,  2  Martin  (La.)  242;  Eimer 

45  Fed.  Rep.  486.  v,  Eimer,  47  111.  373 ;  New  Jersey  Mut 

On  Appeal  from  an  Award,   no   at-  L.    Ins.    Co.    v.    Corbin,    12     Phila. 

torney's    fee    is   taxable.     Mount  Toy  (Pa.)  257. 

Bank  v,  Greider,  5   L.  Bar.  31  May,  And   in   California^  the    attorney's 

1873.  ^^^  allowed  the  claimant  of  a  mechanic's 

Special    Examiner. — Attorney's    fees  lien  on  appeal  from  the  judgment  of 

for  the  examination  of  witnesses  before  the  lower  court,  in  which  the  judgment 

a  master  or  special  examiner  are  not  was  affirmed,  was  held  not  to  be  a  part 

taxable  as  costs.     Strauss  v.  Meyer,  22  of  the  costs,  though  resembling  them  in 

Fed.  Rep.  467.  being  incident  to  the  judgment  Schal- 

Order    to   Show    Canae.  —  A    party  lert-Ganahl  Lumber  Co.  v.    Neal,  94 

brought  into  court  on  a  rule  to  show  Cal.  192. 

cause,  which  he  resists,  is  entitled  to  A  BecelTor  paid  fees  to  his  attorney 
charge  a  retaining  fee  as  part  of  his  forprofessional  service  and  advice  in  re- 
costs.  Burt  V,  Crosby,  9  Wend.  (N.  gard  to  the  management  of  the  property 
Y.)  460.  impounded ;  these  fees  were  adjudged 

m  Wlaconaln,  the  taking  of  testimony  to  be  costs  of  administration,  and  not 

before  a  referee  appointed  to  take  and  taxable  as  costs  in  the  litigation  against 

report  the  same  to  the  court,  is  held  to  the  losing  party.  St.  Louis  v.  St.  Louis 

be  a  trial  of  the  cause  within  the  Wis-  Gas- Light  Co.,  11    Mo.  App.  343,  87 

consin  statutes  as  to  costs,  and  the  usual  Mo.  224. 

fee    for    attendance    thereon  may   be  A  receiver  was  directed  by  order  of 

taxed.    Hill  v,  Durand,  58  Wis.  160.  court  to  surrender,  to  trustees  in  bank- 

S.  Brown  v,  Blanchard,  40  Mich.  61 ;  ruptcy,  the  fund  in  his  hands,  except 
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the  taxation  of  reasonable  attorney's  fees  for  services  rendered  in 
the  conduct  of  a  suit.^ 

so  much  as  was  legally  necessarj  to  such  fund  for  the  joint,  benefit  of  both 

defraj  costs  and  expenses  of  collecting  parties.     If  the  interests  of  the  parties 

the  fund  and  securing  it  till  the  order  are  adverse,  only  legal  taxable  costs 

of  surrender  was  passed ;  the  exception  can  be  allowed  to  one  party  as  against 

was  held  to  include  the  expense  of  filing  the    other.     Ryckman    v.  Parkins,    5 

the  bill  and  cbllecting  the  assets  by  Paige  (N.  Y.)  543. 

the  receiver,  including  a  counsel    fee  Qnardian  Ad   Litem. — A   reasonable 

from  the  filing  of  the  bill  till  the  assets  attorney's  fee  may  be  taxed  as  costs  in 

were  demanded  on  petition  of  the  trus-  favor  of  a  guardian  ad  litem  prosecut- 

tees,  and  costs  of  service  of  the  receiver  ing  or  defending  a  suit   for    infants. 

and  his  counsel  up  to  the  time  the  fund  Ames  v.  Ames,  151  111.  280. 

was  ordered  to  be  surrendered.    Selig-  Matters  ez  Contractu. — In  Maryland, 

man  v.  Saussy,  60  Ga.  20.  it  has  been  held   that   in  all  matters 

Yaziima  Prooeedlngs — Contempt, — In  arising    ex   contractu,    the   prevailing 

proceedings  for  contempt,  a  reasonable  party  is  not  entitled  to  recover  the  fee 

attorney's  fee  may  be  taxed  as  costs,  which  he  may  have  paid  his  attorney. 

SUhl  V.  Ertel,  62  Fed.  Rep.  920.  Wallis  v.  Dilley,  7  Md.  237. 

Partition,  —  In  proceedings,  not  In  Lien  Cases. — Where  several  actions 
amicable,  for  partition  and  assignment  to  enforce  mechanics*  liens  upon  the 
of  dower,  attorney  fees  of  the  prevail-  same  building  are  tried  in  one,  and  the 
ing  party  cannot  be  taxed  against  the  rights  of  all  the  claimants  are  deter- 
other  party  as  costs.  Strawn  v,  Strawn,  mined  therein,  though  some  of  them 
46  UK  412.  See  Waters  v.  Waters,  49  stand  on  the  record  as  plain tifiTs  and 
Mo.  385;  Grubbs'  Appeal,  82  Pa.  St.  23.  others  as  defendants,  the  costs  should 

Construction    of   Will,  —  Where    a  be  taxed  as  though  all  were  plainti£Ps, 

widow  brings  an  action  for  the  con-  and,  on  judgment  in  their  favor,  the 

struction  of  a  will,  to  enable  her  to  sell  taxable  disbursements  of  each  should 

a  part  of  the  estate,  and   the  various  be  taxed,  but  only  one  attorney's  fee. 

claimants  under  the  will   answer  and  Allis  v.  Meadow  Spring  Distilling  Co., 

ask  affirmative  relief,  she  will  not  be  67  Wis.  16. 

required  to  pay   their  attorney's  fees.  In  Admiralty. — Counsel  fees  will  not 

Urcy  r,  Urey,  06  Ky.  354.  be  allowed    in    actions    for    seamen's 

Mesne    Profits. — In    an    action   for  wages  unless  there  be  special  reasons 

mesne  profits,  the  costs  which  may  be  for    granting    them.     The    Elizabeth 

recovered  are  only  the  legal  and  taxable  Frith,  Blatchf.  &  H.  Adm.  195. 

coata  of  an  ejectment  suit,  not  includ-  1.  Briggs  v.  St.  Louis,  etc.,  R.  Co., 

ing  attorney's  fees.     White  v.  Clack,  2  xii  Mo.  168;  Wortman  v,  Kleinschmidt, 

Swan  (Tenn.)  230.  12   Mont.  316;  Marshall  v.  Grove,  10 

Wrongful     Attachment,  —  Counsel  Pa.  Co.  Ct  Rep.  532;  Biles'  Appeal, 

fees  andother  expenses  of  litigation  119   Pa.  St.   X05,    21  W.  N.  C.  (Pa.) 

cannot   be  recovered  as  damages   for  493;   Grubb's  Appeal,  82  Pa.  St.  23; 

wrongful  attachment  except  where  they  State  v.  Durein,  46  Kan.  695;  Merrill 

are  made  taxable  as  costs  by  statute,  or  v,  Jones,  39  Neb.  763 ;  Hanover  F.  Ins. 

in  cases  of  fraud,  malice,  or  oppression.  Co.  v.  Gustin,  23  Ins.  L.  J.  651, 40  Neb. 

Haeussler  r.   Laclede    Bank,   23   Mo.  828;  Johnson  f.  Blanks,  68  Tex.  495; 

App.  282.  Redecker  v.  Bo  wen,  15  R.  I.  52. 

Ooortfl  of  Bqvlty  will  award  counsel  In  an  action  to  determine  a  disputed 

fees  as  costs  only,  in  general,  where  title,  though  in  form  an  action  for  parti- 

the  relief  g^nted  would  otherwise  be  tion,  the  fees  of  the  plaintiff's  attorneys 

nugatory,  either   through    the  contu-  cannot,  under  Iowa  Code,  §  3297,  be 

macy  of  the  opposite   party  or  from  taxed  as  part  of  the  costs.    McClain  v, 

some  other  cause.     Williams  v.  Mac-  McClain,  52  Iowa  272. 

Dougall,  39  Cal.  80.  Heehanle's  Lien. — Under  a  statute  al- 

Fee  Oat  (tf  Fund. — As  between  party  lowing  the  court  to  tax  an   attorney's 

uid  party,  the  complainant's  counsel  fee  in  favor  of  the  plaintiff,  in  a  suit  to 

has  a  right  to  be  paid  extra  counsel  foreclose    a    merchanic's     lien,    when 

feesoutof  a  fund  belonging  to  a  defend-  fifteen   liens    were    foreclosed  in    one 

ant,  unlees  employed  to  obtain  or  create  proceeding,    a    fee    of   $10  for    each 
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c.  Fees  of  Various  Officers. — ^Thc  fees  payable  to  clerks 
of  courts,  sheriffs  and  marshals,  auditors,  jurors,  and  various  other 
officers  of  the  court,  for  their  services  in  the  suit,  usually  form 
proper  items  for  taxation.^ 

claim  was  held  to  be  not  unreasonable,  an  exception.    Putnam  v.  Ritchie,  7 

Forbes    v.    Willamette  Falls  Electric  Paige  (N.  Y.)  43. 

Co.,   19  Oreeon  61.    And  $350,  in  a  OonstmotlTe  MUeaco. — A    sheriff  is 

suit  to  foreclose  eleven  liens,  was  not  not  entitled  to  constructive  mileage  for 

excessive.  Jewell  v.  McKay,  82  Cal.  144.  bringing  prisoners  and  witnesses  from 

1.  Olerk  FsM. — Burton  v.   State,   16  the    penitentiary  to  attend  trial,  and 

Lea  (Tenn.)  135;  Packer  v,  Corlett,7i  where  several  are  brought  at  once,  or 

Iowa  3^9 ;  Herod  v.  Lawler,  30  111.  610;  can  be  properly  so  brought,  mileage  for 

Nunnelly  v,  Smith,4  Baxt.  (Tenn.)  310;  one  trip  only  can  be  charged.    Barnes 

Flaacke  v.  Jersey  City,  33  N.  J.  Eq.57 ;  v.  Marion  County,  54  Iowa  483. 

Page  V,  Bettes,  19  Mo.  App.  634.  Jtiry  Feaa. — Sherer   v,    Hodgson,  i 

Fees   paid  the  clerk   tor  certifying  Binn.(Pa.)  53c.   Though  a  trial  occupy 

copies  which  are  not  required  by  law  but  part  of  a  day,  if  there  is  no  other 

to  be  certified,  cannot  be  recovered  as  jury  trial  on  the  same  day  a  full  day's 

costs.    Edmondson  v.  Mason,  16  Cal.  jury  fee  should  be  charged  up.    State 

386.    Clerks  cannot  charge  a  fee  for  v,  Verwaj^ne,  44  Iowa  631. 

taxing  costs  where  no  costs  are  recov-  Plaintiff  must  pa^  the  costs  of  sum- 

ered.    Rodes  v.  Reese,  4  B.  Mon.  (Ky.)  moning  a  special  jury,  struck  on  the 

586.  defendant's  motion,  and  tax  them  in  his 

VbMtVtL — A  fee  should  be  allowed  a  bill  of  costs.    Den  v.  Stigar,  4  N.  J. 

sheriff  for  serving  a  writ  of  mandamus,  L.  411. 

and  taxed  in  the  bill  of  coits.    Fergu-  The  per  diem,  mileage,  and  board  of 

son  V,  State,  31  N.  J.  L.  289.  jurors  in  a  criminal  trial,  though  not 

Custody  of  Levied  Goods. — The  ex-  technically  costs  in  a  case,  are,  as  be- 
pense  of  the  custody  of  goods  levied  tween  counties,  a  burden  to  be  borne  by 
upon,  under  a  distress  warrant,  before  that  county  wherein  the  crime  was  corn- 
being  released  by  bond,  is  to  be  deter-  mitted.  So  held  in  Kansas,  in  a  case 
mined  by  the  court  and  taxed  as  costs,  where  a  change  of  venue  was  granted, 
and  if  the  cause  of  action  is  extinguished  Shawnee  County  v.  Wabaunsee  County, 
pendente  lite  no  costs  are  recoverable.  4  Kan.  312. 

Poppers   V,  Meager,  33   III.  App.  30;  Auditors. — "Auditors*  fees  are   con- 

Leadville  City  Bank  v.  Tucker,  7  Colo,  sidered  part  of  the  costs,  and  as  such 

330;  McKeon  v.  Horsfall,  88  N.  Y.  439.  are  always  included  in  every  general 

Vbl  Kaasaolmsetts,  it  has  been   held  award   of  costs  against  a  plaintiff  or 

that  an  officer's  charges  for  ** custody'*  defendant;  and  the  payment  of  them 

and  "a  keeper''  of  attached  personal  may  be   enforced    against    the    party 

property  for  several  weeks  on  the  de-  properly  chargeable   in    the    first  in- 

tendant^s  premises,  cannot  be  legally  stance,  in  the  same  summary  manner 

included  in  the  taxable  costs  of  the  ac-  as  any  other  costs.     But  in  some  cases 

tion.    Cutter  v,  Howe,  133  Mass.  541.  it  becomes  a  matter  of  doubt  who  is 

Subpanaliif  Witnesses  not  residing  properly  chargeable  in  the  first  instance 

within  the  county  where  the  action  is  with  auditor's  fees.  •  •  •  It  has  been 

tried,  or  an  adjoining  one,  does  not  en-  held  that  in  all  cases  where  an  account 

title  the  sheriff  to  a  fee  therefor,  in  In-  is  necessary  in  any  manner  to  ascertain 

diana,    Alexander  v.  Harrison,  2  Ind.  the  claim  of  a  party,  he  alone  is  charge- 

App.  47.  able,  although  he  may  not  have  es- 

Sanrlos  by  Private  Person. — Where  a  pecially  desired  the  account ;  in  all 
private  person,  or  a  person  other  than  other  cases,  where  a  party  particularly 
the  authorized  officer,  serves  a  subpoena,  instructs  the  auditor  to  state  an  account 
no  fees  are  taxable  for  such  service,  in  a  certain  way,  he  alone  is  charge- 
Hannibal,  etc..  Plank  Road,  etc.,  Co.  v,  able."  Dorsey  v.  Hammond,  i  Bland 
Bowling,  53  Mo.  311 ;  Chicago,  etc.,  R.  (Md.)  463 ;  Lincoln  v,  Taunton  Copper 
Co.  v.  Dunning,  18  111.  494.  Mfg.  Co.,   13  Allen  (Mass.)  276;   St 

Proof  of   Service  of  papers,  where  Joseph's  Orphan  Asylum's  Appeal,  38 

proof  is  not  usually  necessary,  is  not  ra.  St.  535 ;   Moore^s  Appeal,  50  Pa. 

taxable,  but  service  of  an  injunction  is  St.  350. 
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d.  Stenographer's  Fees. — ^The  fees  of  a  stenographer  for 
his  services  in  the  suit,  especially  when  appointed  by  the  court, 
are  usually,  but  not  universally,  allowed  to  be  taxed  as  costs.^ 

MttibaL — ^The  San  Jacinto,  30  Fed.  ment  is  made  by  lodging  a  copy  in  the 

Rep.  266w  town  clerk's  office,  since  its  preserva- 

AeocNOKlant. — In  a  suit  for  an  account-  tion  is  often  essential.    Willej  v,  I^ira- 

Ing,  an  allowance  was  properly  made  way,  64  Vt.  566. 

£or  a  reasonablesum  paid  by  complain-  Anottonaar. — A  sheriff  is  not  author- 
ant  to  a  competent  accountant,  where  ized  to  employ  an  auctioneer  to  sell 
his  serrices  were  necessary  and  of  use  goods  on  execution  and  charge  a  corn- 
to  all  parties.  Godfrey  v.  White,  43  mission  therefor.  Lord  v.  Richmond, 
Mich.  171.  38  How.  Pr.  (N.  Y.  Super.  Ct.)  173. 

In  Faulkner  v.  Hendy,  79  Cal.  365,  1.  Wright  v,  Wilson,  98  Ind.  im; 

it  was  held  that,  in  a  case  where  the  Beet>e  v.  Wells,  37  Kan.  473 ;  McDon- 

serrices  of  an  expert  accountant    are  aid    v,  Burke,  2    Idaho  995;  The  B. 

necesaaiy  to  a  proper  presentation  and  Luckenback,  19  Fed.  Rep.  B47;  Barkly 

determination  of  a  suit,  to  make  the  ex-  v,   Copeland,  86  Cal.  493 ;  Maltby  v, 

pense  thereof  taxable  costs  he  should  Plummer.  73  Mich.  539;  Kuhnlee  v, 

be  appointed  by  and  act  under  the  di-  Charles  City,  36  Iowa  99. 

rectum  of  the  court.    If  either  party  In  Pennsylvania jhYtdoWecnioT^Kclk 

employs  an  expert  accountant  for  his  meeting  was  held  to  be  a  reasonable 

own   benefit,   the  other  party  should  compensation  for  a  stenographer  em* 

not  be  required  to  compensate  him.  ployed  by  an  examiner  of  Sie  Orphans' 

■tatan'  Feaa  paid  by  defendant  on  Court  to    take  testimony    and    make 

an  accounting    are   properly  charged  a  transcript.     Drinkhouse's    Estate,   i 

against  the  plaintiff,  where  the  final  Pa.  Dist.  ^ep.  92,  9  Lane.  L.  Rev.  150; 

decree  Is  for  the  defendant.    American  11  Pa.  Co.  Ct.  Rep.  145,  30  W.  N.  C. 

Diamond  Drill  Co.  v.  Sullivan  Mach.  (Pa.)  306. 

Co.,  23  Blatchf.  (U.  S.)  144.  A  Oustom   among  Stanographara   of 

The  compensation  of  a    master  in  computing  two  and  one-half  folios  to 

equity,   as    r^[ards  the  party  who  is  the  page  without  actual  count  will  not 

charged  with  the  payment  thereof,  is  prevail  in  estimating  the  numt>er  of 

said  to  be  costs  and  not  a  fee.     Bradley  folios.    Maltby  v,  Plummer,  73  Mich. 

V.  West  Chester  St.  R.  Co.,  160  Pa.  539. 

St.  72.  Evidence  of  time  spent  by  stenogra- 

BeeatTW/— Where  a  person  is  en-  phers  must  be  given,  to  justify  the  tax- 
joined  from  carrving  on  his  business,  ing  of  a  fee  for  their  services.  Gilbert 
and  a  receiver  is  appointed  to  take  v,  Deshon  (Supreme  Ct.),  40  N.  Y.  St. 
charge  thereof,  at  plaintiff's  request,  Rep.  799,  16  N.  Y.  Supp.  36. 
the  compensation  for  the  receiver's  Losing  Party. — In  Michigan^  it  has 
services  is  taxable  as  cost  against  the  been  held  that  costs  for  stenographer's 
plaintiff,  the  losing  party.  St.  Louis  fees  cannot  include  anything  for  taking 
tr.  St.  Louis  Gas  Light  Co.,  87  Mo.  the  testimony  of  the  losing  party. 
223.  Dickinson  v,  Seaver,  44  Mich.  624. 

AOonatalfla  attached  a  boat,  which  ''Oase"  Ponding. — Under  Missouri 
waa  ordered  to  be  sold  as  perishable  Laws  1887,  p.  146,  allowing  a  fee  of 
property.  The  plaintiff  on  trial  ob-  three  dollars  for  stenographers  when- 
tained  judgment  against  the  defendant,  ever  one  should  be  appointed  in  a  case 
which  was  afterwards  set  aside  and  pending,  a  proceeding  by  garnishment 
judgment  rendered  for  the  defendant,  in  an  attachment  suit  was  held  not  to 
It  waa  held  that  the  cost  and  charges  bea  "ca8e*'within  the  purview  of  the 
of  keeping  the  boat  should  be  taxed  as  law.  Mechanics,  etc.,  Bank  v.  Glaser, 
coats  in  the  cause,  but  that  the  consta-  40  Mo.  App.  371. 
ble  had  no  lien  on  the  proceeds  of  the  Michigan.— The  expense  of  the  prep- 
sale  for  the  expense  of  keeping  the  aration  of  the  bill  of  exceptions  by  a 
boat.    Snead  v,  Wegman,  27  Mo.  176.  stenographer  cannot  be  taxed  as  costs 

In  Vermont^  the  statute  allowing  as  in  the  Supreme  Court  of  Michigan,  but 

costs  a  reasonable  sum  for  the  fees  of  only  the  amount  paid  for  copy  furnished 

an  officer  in  securing  attached  property  the  printer  can  be  so  taxed.    Thurstin 

is  not  inapplicable  where  the  attach-  v.  Luce,  61  Mich.  486. 
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And  an  agreement  between  the  parties  that  his  fees  may  be  so 
taxed  will  be  binding,  and  will  have  the  efifect  of  submitting  to 
the  court  the  question  as  to  the  sum  to  be  allowed.^ 

T6M  for  Gopj  of  mnntM. — The  fees  of  a  stenographer  for  a  copy  of 
his  minutes  are,  however,  seldom  permitted  to  be  taxed.^ 

Vol  WajlilBgton,  expense  incurred  for  minutes  for  the  use  of  his  counsel  in 

stenographer's  fees  in  the  successful  settling    the    bill    of   exceptions,    the 

prosecution  of  a  felon/,  if  allowed  at  amount  so  paid  is  not  taxable  as  costs 

all,   must  be  paid   bj   the  county  in  in  the  Supreme  Court.     Hayes  v.  Liv- 

which  the  prosecution  occurred,  and  it  ingston,  35  Mich.  371;  Detroit,  etc,  R. 

cannot  compel  payment  thereof  bj  the  Co.  v.  Hayt,  55  Mich.  347 ;  Thurstin. 

state,  a  stenographer  being  a  mere  con-  v.  Luce,  61  Mich.  486. 

venience,   not    authorized    bj  statute.  Where  the  court  refused  to  order  the 

State  V,  Grimes,  7  Wash.  445.  stenographer  to  file  a  copy  of  the  testi- 

Oaaet  in  Wbloh  Stenographer's  Fees  mony,  but  certified  that  portions  of 
were  Not  AUowed. — See  Provost  v.  Far-  such  testimony,  procured  at  appellant's 
rell,  13  Hun  (N.  Y.)303;  Colton  v.  expense,  were  necessary  to  the  settle- 
Simmons,  14  Hun  (N.  Y.)  75 ;  Scott  v,  ment  of  the  bill  of  exceptions,  and  were 
Alexander,  27  S.  Car.  15 ;  Tiugley  v,  used  before  him,  the  cost  thereof  was 
Belliogham  Bay  Boom  Co.,  5  Wash,  properly  taxed.  French  v.  Fitch,  68 
644;  The  William  Branfoot,  52  Fed.  Mich.  115;  Maynard  v.  Vinton,  59 
Rep.  390,  8  U.  S.  App.  129.  Mich.  155.    And  see  Turner  v,  Mus- 

1.  In  re  Barnes  (Mo.  1886),  4  West,  kegon  Mach.,  etc.,  Co.,  97  Mich.  634. 
Rep.  302.  Former  Trial. — Costs  of  copies  of  the 

A  stipulation  that  the  parties  shall  stenographer's  notes  ofthe  first  trial,  for 

pay  the  stenographer's  fees   in  equal  the  use  of  a  party  on  a  second  trial,  are 

proportion,  was    held    to    include  an  not  taxable  as  a  disbursement.    Hamil- 

extra  copy  of  his  minutes  ordered  by  ton  v.  Butler,   19  Abb.    Pr.   (N.    Y. 

the   referees.    Mark  v,  Buffalo,  87  N.  Super.  Ct.)  446,  30  How.  Pr.  (N.  Y.) 

Y.  184.  36;  Matter  of  Metropolitan  El.  R.  Co. 

2.  Bell  V.  Pate, 48  Mich.  640 ;  Cole  V.  (Supreme  Ct.),  18  N.  Y.  Supp.  899, 
Ingham  Circuit  Judge,  77  Mich.  619;  46  N.  Y.  St.  Rep.  138. 
Drinkhouse's  Estate,  i  Pa.  Dist.  Rep.  In  Flood  v.  Moore,  2  Abb.  N.  Cas. 
929,  Lane.  L.  Rev.  150,  11  Pa.  Co.  Ct.  (N.  Y.  Supreme  Ct.),  91,  it  was  held 
Rep.  145,30  W.N.  C.  (Pa.)  306;  Pfaud-  that  the  cost  of  a  copy  of  a  stenog- 
ler  Barm  Extracting  Bunging  Appara-  rapher's  minutes  of  a  former  trial,  ob- 
tus  Co.  V.  Sargent,  43  Hun  (N.  Y.)  tained  in  good  faith,  to  be  used  on  a 
154;  Marks  v.  Culmer,  7  Utah  163.  second  trial  as  a  necessary   means  of 

In  Indiana  they  are  taxable.   Wright  proving  what  certain  witnesses  testified 

V.  Wilson,  98  Ind.  112.  on  the   first  trial,  was   taxable  in  the 

New    Tork.  —  Under    N.   Y.  Code  party's  costs,  if  he  prevailed. 

Civ.  Pro.,  §  289,  the  court  may  direct.  On  AppeaL — The  expense  of  a  copy 

by  an  order  made  at  the  trial  or  any  of  the  stenographer's  minutes  has  been 

time  afterwards,  that  half  the  expense  held  to  be  taxable  as  a  reasonable  and 

of  the  stenographer's  minutes,  required  necessary     disbursement     on    appeal, 

in  order  to  aid  the  court  in  reaching  a  when  it  is  proven  that  the  copy  was 

decision  in  an  action  tried  at  special  necessary  to  enable  the  respondent  to 

term,  be  paid  by  each  of  the  parties;  prepare  amendments  to  the  case.    Ste- 

and  the  amount   so   paid    becomes   a  vens  v.  New  York  El.  R.  Co.  (Super, 

necessary  disbursement.  King  v.  Mun-  Ct.),  9  N.  Y.  Supp.  707. 

zer,  31   Abb.  N.  Cas.  (N.  Y.  Super.  In  Washington,  stenographer's  min- 

Ct.)  482,  30  N.  Y.  Supp.  347.  utes  of  the  trial  in  the  court  below  were 

Carbon  Copies  of  stenographer's  notes  adjudged   to  be  not  a  proper  item  of 

of  testimony  for  use  of  the  party  or  his  costs   recoverable  on  appeal,  whether 

attorney  are  not  taxable.    Atwood  v.  procured  to  aid  the  preparation  of  the 

Jaques,  63  Fed.  Rep.  561.  statement  of  facts  on  appeal,  or  used  as 

Settlement  of  BUI  of  Bzceptlona. —  the  statement  itself.  Brown  v,  Wine- 
Where  the  plaintiff  in  error  has  paid  hill,  4  Wash.  98.  See  also  In  re  Pln- 
for  a  transcript  of  the  stenographer's  ney's  Will,  27  Minn.  a8o. 
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e.  Surveyor's  Fees. — Fees  for  the  services  of  surveyors  are 
usually  not  taxable,  but  the  rule  is  not  universal,  and  they  may 
be  taxed  in  some  states,  especially  when  the  survey  is  ordered  by 
the  court.* 

/.  Depositions  and  Commissions  to  Take  Testimony.— 

The  expenses  of  taking  depositions  and  executing  commissions 
to  take  testimony  may  be  taxed  in  the  bill  of  costs ;  and  the  mere 
fact  that  testimony,  taken  in  good  faith,  is  not  used  at  the  trial, 
is  not  sufficient  reason  for  disallowing  the  taxation  of  costs  there- 
for.   See  article  Depositions. 

g.  Printing  and  Transcribing  —  (i)  In  General.  —  The 
expense  of  necessary  printing  and  transcribing  may  generally 
be  taxed  in  the  bill  of  costs  ;^  but  in  taxing  costs  for  printing,  the 

1.  Hamptons.  Eubank, 4  J.J.  Marsh,  gage,  if  the  advertisement  is  not  pub- 

(Kj.)   634;   Ela    V.   Knox,  46  N.  H.  lished,  and  a  tender  of  payment  on  the 

16;    Mojamensinfl;    v.   Cox,    C.    Pi.  mortgage  is  meanwhile  made,  no  print- 

Phiia.,  ^5  Sept.,  1^7;  New  Hampshire  er's  lees  are  taxable.    Myer  v.  Hart, 

Land  Co.  v.  Tilton,  29  Fed.  Rep.  764;  40  Mich.  517. 

Rothery  v.  New  York  Rubber  Co.,  90  interlocutory   Hearings. — Copies    of 

N.  Y.  30;  Caldwell  v.  Miller,  46  Pa.  papersprocuredtobeusedoninterlocu- 

S^  233  \  Hughes  V,  Providence,  etc.,  R.  tory  hearings  are  not  taxable  as  papers 

Co.,  2  R.  I.  493  ;  Weiss  v.  Meyer,  24  obtained  for  use  on  "trials."     Wooster 

Oregon  108.  v.  Handy,  23  Fed.  Rep.  49. 

Ord«r  of  Court. — Leigh  ton  v.  Haynes,  A  Rule  of  Court  requiring  a  copy  of 

58  Me.  408 ;  Williams  v.  Close,  14  La.  each    pleading    to    be    filed  with   the 

Ann.  746.  pleading,  and  allowing  therefor  a  fee 

BoUi  Parties  Benofttod. — Where  both  of  ten  cents  per  hundred  words,  and 
parties  were  benefited  by  a  survey  directing  the  same  to  be  taxed  with  the 
made  under  order  of  court,  the  ex-  costs,  does  not  apply  to  a  petition  which 
penses  were  charged  equally  upon  both,  consists  of  many  counts  precisely  alike, 
Whipple  V,  Cumberland  Cotton  Mfg.  with  the  exception  of  dates,  etc.,  as  to 
Co.,  3  Story  (U.  S.)  84.  which  a  copy  of  one  count  with  a  refer- 
On  Honsnit,  the  costs  of  a  survey  made  ence  to  the  others  will  suffice,  so  as  to 
on  motion  of  the  defendant,  against  the  allow  the  taxing  of  costs  for  a  copy  of 
plaintifiT's  wishes,  were  given  to  the  de-  the  whole  pleading.  Cook  v,  Chicago, 
fendant.  Wesley  v.  Sargent,  38  Me.  etc.,  R.  Co.,  81  Iowa  551, 3  Inters.  Com. 
315;  Andrews  v.  Scotton,  2  Bland  Rep.  383,  45  Am.  &  Eng.  R.  Cas.  291. 
(Md.)  629.  Wisconsin. — A  fee  for  a  copy  to  file, 

m  nilnolB,  the  costs  of  a  proceeding  in  addition  to  one   for  an   engrossed 

for  a  permanent  survey,  made  under  copy  and  a  cop^  to  keep,  is  not  allowa- 

the  Illinois  Act  of  1869,  and  the  ex-  ble    under   Wis.   Rev.    Stat.,    §    2921, 

penses  of  the  survey,  must  be  appor-  allowing  twenty-five  cents  per  folio  for 

tioned  among  the  parties  according  to  drawing,  and  twelve  cents  per  folio  for 

their  several  interests.     Stevens  t;.  All-  engrossing    and   copving.     Duncan  v. 

man,  68  111.  245.  Erickson,  82  Wis.  128. 

S.  Mills  V,  McLoughlin,  27  W.  N.  Separate  costs  are  not  allowed  by 

C.   (Pa.)  573;  Gardner  v.  Brown,   22  any  statute  of  Wisconsin  for  copying 

Ind.  447;  Stafford  v.  Bryan,  2  Paige  indorsements    of  papers.    Abbott    v. 

(N.  Y.)  45.  Johnson,  47  Wis.  239. 

ForMdoraro  Prooeedlngs. — In  an  ac-  Louisiana. — A  statute  requiring  costs 

tion  to  foreclose  a  mechanic's  lien,  the  of  copies  of  notarial   acts  to  be  paid 

expensesof  copying  the  referees' report  by  the  party  cast,  applies  to  proceed- 

and  opinion  and  of  copies  of  notices  of  ings  by  executors  as  well  as  ordinary 

the    lien,   cannot    be   taxed   as   costs,  actions.    Cumming  v,  Archinard,  i  La. 

Wright  V.  Reusens  (Supreme  Ct.),  15  Ann.  279. 

N.  Y.  Supp.  504.  Transcript. — A  transcript  of  proceed - 

In  proceedii^  to  foreclose  a  mort-  ings    before  a   justice  of   the    peace, 
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clerk  should  limit  the  allowance  to  the  customary  rate  for  such 

work,  unless  satisfied  that  more  has  in  good  faith  been  paid,  or  a 
greater  liability  incurred.    Counsel,  however,  have  the  right  to 

nave  the  printing  done  where  it  will  be  convenient  to  look  after 
the  proofs.^ 

(2)  Documentary  Evidence. — ^The  expense  of  procuring  docu- 
mentary evidence  and  necessary  copies  of  testimony  taken  may 
also  usually  be  taxed.^ 

taken  for  the  purpose  of  obtaining  legal  formed  part  of  the  costs  of  the  trial  to 

advice    whether    an    appeal    shall    be  be  taxed  by  the  clerk,  and  was  recover- 

taken    or  certiorari    obtained,   is  not  able  only  as  such  costs." 

within  the  Pennsylvania  Act  of  June  The  Same  Dcfendanta,  in  seyerai  ac- 

^4,  1885,  relating  to  costs  of  a  transcript  tions  against  them,  used  certain  docu- 

taken  for  entry  in  the  Court  of  Common  mentary  evidence ;  such  evidence  was 

Pleas  or  '*  other  purpose."    Corns,  v.  held  to  be  taxable  in  either  action,  but 

Oldfield,  6  Kulp  (Pa.)  272.  in  one  action  only.  Barxy  v,  McGrade, 

I&  Haw  ^WMj,  the  costs  of  printing  14  Minn.  286. 

the  case  cannot  be  included    by  the  An  Ahatraefe  of  Tttla,  in  an  action  of 

successful  party,  although  the  chancel-  ejectment,  was  held  not  to  be  properly 

lor,  by  the  Act  of  March  29, 1866,  could  taxable  in  the    bill    of  costs,  Hoy t  v, 

order  the  cost  of  printing  the  evidence  Jones,  31  Wis.  389;  but  the  expense  of 

to  be  included  in  the  taxed  bill.    De-  copying  records  and  deeds,  necessary  in 

camp  V.  Crane,  21  N.J.  Eq.  545.  eviaence  in  a  suit  for  mesne  profits  in 

Allma    Bzeeution. — In    Tennessee,    it  ejectment,  is  properly  taxable  as  costs, 

has  been  held  that  the  clerks  of  the  Bell  v.  Medford,  57  Miss.  31 ;  £la  v, 

different  courts  have  no  right  to  tax  a  Knox,  46  N.  H.  16. 

fee  of  fifty  cents  for  copying  the  bill  of  Erempllflcatloiui. — Charges  forexem- 

costs  on  an  alias  execution.    Rice  v.  plified  copies  of  foreign  documents  are 

Turner,  i  Yerg.  (Tenn.)  447.  not  taxable  as  costs.     Hanel  v.  Baare,  9 

I&    BoQtti   OaroUna,  the  expense  of  Bosw.  (N.  Y.)  682;  Leeds  v.  Loud,  2 

printing  papers  for  the  use  of  the  state  Miles  (Pa.)  189;  Christmas  v.  Biddle,  i 

Circuit  Court  is  not  taxable  as  costs,  Phila.  ( Pa.)  68.     See  Jackson  v.  Root, 

there  being   no  statute  so  providing.  x8  Johns.  (N.  Y.)  336. 

Scott  V.  Alexander,  27  S.  Car.  15.  Unlmpartaiit  Teattmony.  —  The   ex- 

I&  Oompiittiiff  FOUoa,  useful    figures  pense  of  taking  and  printing  testimony, 

are  estimated  at  one  word  for  each  taken  by  the  prevailing  party  before  a 

figure.    Corlies  v,  Cummings,  7  Cow.  master,  which  is  unimportant,  irrele- 

(N.  Y.)  154.  vant,  or  unnecessarily  prolix,  will  be 

PrlBtliiff  Teatt]noii]r< — ^The  expense  of  disallowed  in  the  bill  of  costs.    Yard 

printing  testimony  for  the  convenience  v.  Ocean   Beach  Assoc.,  49  N.  J.  Eq. 

of  the  court  cannot  t>e  taxed  as  costs  306. 

upon  the  losing  party.    Spaulding  v.  Oallfomla. — It  has    been    held    that 

Tucker,  2  Sawy.  (U.  S.)  50.  when   a  party  to  an  action  orders  a 

1.  Dickinson  v.  Seaver,  44  Mich.  624.  transcription  of  the  evidence  he  must 

a.  Wentworth  v,  Griggs,   24  Minn,  pay   the  cost  thereof,  and  he  cannot 

450;  Ford  V,  Louisville,  etc.,  R.  Co.,  45  recover  the  money  so  paid,  in  whole  or 

Fed.  Rep.  210;  Brewster  v.  Shuler,  38  in  part,  from   the  defeated   party,  as 

Fed.  Rep.  549;  Tennessee,  etc.,  R.  Co.  costs  or  disbursements  of  the  action. 

V,  East  Alabama  R.  Co.,  81  Ala.  94.  Barkly  v.  Copeland,  86  Cal.  493. 

In  Jenkins   v.   Hay,    28  Md.   547,  A  Oextiflcate  of  the  Seerefeaiy  of  Btata 

Miller,  J.,  said  :  "It  was  error  to  allow  formed  a  proper  item  in  the  bill  of  costs, 

the  costs  of  the  records,  used  in  evi-  and  likewise  the  expense  of  certified 

dence  at  the  trial,  to  be  recovered  as  copies  of  depositions    taken    to    per- 

part  of  the  plaintifi^s  claim,  and  thus  petuate  testimony.    Jackson  v.  Ma&er, 

bear  interest  from  the  date  of  the  judg-  2  Cow.  (N.  Y.)  584. 

ment    The  expense  of  procuring  such  Foreign  Statiite.---Costs  of  pleading  a 

documentary  proof  differs  in  no  respect  foreign    statute  will  be  limited  to  so 

from  that  of  the  attendance  of  wit-  much  of  the  statute  as  was  necessary, 

nesset  who   give  oral   testimony.    It  and  the  expense  of  setting  forth  the 
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(3)  On  Appeat--^^  fiMord. — The  costs  of  printing  the  record  for 
app^f  and  of  preparing  a  copy  thereof  for  the  printer,  when 
pnnting  of  the  record  is  required,  may  be  taxed  as  costs.  ^ 

(b)  Bctefli. — And,  likewise,  where  printed  briefs  on  appeal  are 
required,  the  costs  of  printing  may  be  taxed  ;^  and  in  the  absence 
of  direction  the  clerk  should  tax  such  costs  without  undertaking 
to  determine  whether  the  briefs  conform  to  the  rules  of  court.* 

h.  Term,  Trial,  and  Argument  Fees — (i)  Term  Fees.— 
The  taxation  of  term  fees  is  sometimes  provided  for  by  the  fee 
biU,  but  the  number  allowed  is  usually  limited  to  three  or  five.^ 

ftatnte  im  tntenso  on  the  sheets  will  not  A  Beoord  wm  Deitrojred  bj  fire  dur- 

be   allo^Rred.     Summerslde     Bank    v,  ing  the  pendencj  of  an  appeal,  and 

Ramsej,-55  N.  J.  L.  laa.  another  transcript  became  necessary; 

Wktt  of  AttaemiMBt.— Costs  will  be  it  was  held  that  the  clerk's  fee  for 

taxed,  not  onljr  for  the  folios  of  a  writ  making  out  the  second  transcript  was 

of  attachment,  but  for  the  officer's  re-  properly  included  as  part  of  the  costs 

tarn  thereon,  since  the  copy  which  he  of   the  appeal.    Moore  v.  Bayne,  75 

is    required    to    serve    includes  both.  Tex.  665. 

Willcy  V.  Laraway,  64  Vt.  566.  2.  Roby  Lumber  Co.  v.  Gray,  73 

1.  Indianapolis,  etc.,  R.Co.  v.  Vance,  Mich.  363 ;  Hake  v.    Brown,  44  Fed. 

96  U.S.  594 ;  Ferguson  v.  Dent,  46  Fed.  Rep.   734;  Hart  t;.  Marshal,  4  Minn. 

Rep.  88;Botsford  v.  Murphy,  a8  Mich.  552 ;  Cooper  v,  Stinson,  5  Minn.  533. 

643;  Inkster  v.  Carver,   17  Mich.  64,  In  LonlaUna,  it  has  been  held  that 

Jordan  v,  Agawam  Woolen  Co.,3  Cliff,  the  expense  of  printing  a  brief  is  not 

(U.  S.)  3J9;  Salter  v,  Utica,  etc.,  R.  a  charge  properly  taxable  as  costs  of 

Co.,  86  N .  Y.  401 ;  O'Connell  v,  Sute,  a^Speal.    Cline  v.  Crescent  City  R.  Co., 

18 Tex.  343;  Tohnson  v.  Smith,  14  Tex.  41  La.  Ann.  X031.  And,  in  federal  prac- 

413;  Sx  p,  Hughes,  X14  U.  S.  548.  tice,  it  was  adjudged  that  outlays  for 

Baeord  Voiladexad. — ^No  costs  will  be  printing    briefs    were    not    taxable  as 

allowed  for  printing  the  record  when  costs,  even  in  cases  within  the  original 

it  is  not  indexed.    Westfall  v.  Detroit,  jurisdiction  of  the  Supreme  Court.   Ex 

93  Mich.  3XO.  /.  Hughes,  114  U.  S.  548;  Gird  v.  Cali- 

VrapaxmUoii  of  Baeord. — ^The  expense  fornia  Oil  Co.,  60  Fed.  Rep.  xoii. 

of  transcribing  and  printing  the  discus-  Additional   Brief. — Where  the  court 

sions  of  counsel  before  a  commissioner  ordered  a  reargument,  and  an  additional 

in  a  case  in  equity,  as  to  the  admissi-  brief  was  printed,  the  costs  thereof,  not 

bilitj  of  evidence,  is  not  taxable  as  costs,  exceeding  ten  pages,  were  allowed  the 

Hilliker  v,  Coleman,  73  Mich.  170.  successful    party.    Emry    v.    Raleigh, 

AlMtrael  of  Baeord. — The  expense  ot  etc.,  R.  Co.,  105  N.  Car.  44. 
printing  an  abstract  of  the  record  and  Time  of  PrlBttnff. — A  brief  was  not 
evidence  is  not  taxable  in  the  Circuit  printed  until  after  the  argument  had 
Court,  unless  there  be  a  rule  of  court  or  commenced.  This  fact  did  not  pre- 
special  order  requiring  such  printing  vent  the  taxation  of  the  costs  for  print- 
to  be  done.  Atwood  v,  Jaques,  63  Fed.  ing  it.  Sackett  v.  Smith,  46  Fed. 
Rep.  561.  Rep.  39. 

Bm  of    BxotptlULS. — The    fees    for  Unreaflonable   Bzpenie. — Where  the 

drafting  a  bill  of  exceptions  used  on  an  amount  actually  paid  for  printing  briefs 

appeal,  may  be  taxed  as  costs  in   the  seemed  unreasonable  to  the   court,  it 

trial  court.    Schwalbach  v.  Chicago,  did   not  deem   itself   bound    by   such 

etc.,  R.  Co.,  1%  Wis.  137.  amount  in  taxing  the  costs  of  an  ap- 

Where  a  bill  of  exceptions  was  used  peal.    State  v,  Freidrich,  3  Wash.  418. 

upon  a  motion  for  a    new    trial  which  8.  Fairbank  v.  Newton,  48  Wis.  384. 

was  granted,  the    money  expended  in  4.  Duncan  v.  Erickson,  83  Wis.  138; 

the  preparation  of  such  bill  of  excep-  Hamilton  v,  Butler,  19  Abb.  Pr.  (N. 

tions  was  held  to  be  not  taxable  in  the  Y.  Super.  Ct.)  4^6,  30  How.  Pr.  (N. 

appellate  court  on  an  appeal  from  the  Y.)  36,  4  Robt.  (N.  Y.)  654;   Bird  v. 

order  granting  the  new  trial.    Linne  v.  Brooklyn,  3   Abb.  Pr.  N.  S.  (Brooklyn 

Forrestal»5i  Minn.  34^  City  Ct.)  13a;  Andrews  v.  Schnitsler, 
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(2)  Trial  Fees. — Likewise,  one  or  more  trial  fees  may  be  taxed 
in  some  states,  and  it  is  no  objection  to  the  allowance  of  the  fee 
that  the  trial  did  not  result  in  a  verdict,  though  it  may  not  be 

48  N.  Y.  Super.  Ct.  173;  Glent-  issue.  In  actions  ex  delicto^  the  de- 
worth  V,  Mount,  17  Abb.  Pr.  (N.  Y.  fendants  may  always  tax  separate 
Super.  Ct.)  15;  Shaw  v.  Dwight,  17  travel,  and  if  they  plead  separately 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  18;  they  may  tax  separate  term  fees.  North 
Pullerton  V.  Viall,  28  How.  Pr.  (N.  Y.  Bank  v.  Wood,  11  Vt.  194;  Shrews- 
Supreme  Ct.)  234;  Richmond  v,  Sher-  bury  v.  Strong,  lo  Vt.  591. 
man,  aS  How.  Pr.  (N.  Y.  Supreme  Postponement. — Where  a  party  re- 
Ct.)  491;  Leonard  v.  O'Reiiley,  137  quests  a  postponement  of  his  case,  and 
Mass.  138;  Bliss  v,  Tripp,  16  Gray  subsequently  obtains  a  verdict,  he  is 
(Mass.)  3S7.  not  entitled  to  tax  a  term  fee  for  the 

A   term    fee  is  not  taxable  for  the  term  it  was  so  postponed.    In  general, 

term  at  which  a  cause  was  tried.  Place  the  prevailing  party  is  entitled  to  term 

V.  Butternuts  Woolen,  etc.,  Mfg.  Co.,  fees  when  he  attends  the  circuit  pre- 

38   How.   Pr.   (N.   Y.    Supreme    Ct.)  pared  for  trial  and  the  cause  is  not 

184.  tried  through  no  fault  of  his.    Gay  v. 

Unvrepared  Oase. — No  term  fees  of  Seibold,    3    Civ.   Pro.    Rep.    (Buffalo 

the    general   term    of     the    Supreme  Super.  Ct.)  169. 

Court  of  New  York  are  allowable  for        Seyeral  Defendants. — One  of  several 

terms  when  the  case  is  not  in  condition  defendants    cannot  tax   term  fees  for 

to  be  argued,  or  for  the  term  at  which  terms  at  which  he  or  other  defendants 

it    is  argued.     Nobis  T^  Pollock  (Su-  placed  the  cause  on  the  calendar  before 

preme  Ct.),  13  N.  Y.  Supp.  837.  all  the  defendants  were  served  and  had 

A  OaoM  was  Boserved  Generally,  not  answered.     Bowen  v.  Sweeny,  66  Hun 

by  order  of  court,  but  by  a  consent  (N.  Y.)  47. 

filed;   no  term  fees  were    taxable  for        New    York    and  Maisaolinsetta. — As 

the  terms  during  which  the  cause  was  to  cases  in  which  term  fees  are  taxable, 

so  reserved.     Crawford    v.   Kelly,    10  in  whose  favor,  and    their  number,  see 

Bosw.  (N.  Y.)  697.  also  Ormsby  v.   Babcock,  4  Duer  (N. 

A  Nonanlt  Entered  at  a  ProTioua  Term  Y.)  680,  2  Abb.  Pr.  (N.  Y.)  253 ;  Liv- 

was    set  aside   upon   the  payment  of  ingston  v.  Vielle  Montague  Zinc  Min. 

costs,  but  nothing  further  was  done,  at  Co.,  2  Abb.  Pr.  (N.  Y.  Super.  Ct.)  255; 

that  term,  with  the  case;  it  wa#  held  Forbes  v,  Locke,  8   How.  Pr.  (N.  Y. 

that  no  term  fee  was  allowable.     Ink-  Supreme  Ct.),  218;  Fisher  v.  Hunter, 

ster  V.  Carver,  17  Mich.  64.  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  156; 

m  Maaaaclinsetta,  where  a  case  has  Emmons  v.  New  York,  etc.,  R.  Co.,  17 
been  erroneously  removed  to  the appel-  How.  Pr.  (N.  Y.  Supreme  Ct)  490; 
late  court  from  the  Court  of  Common  Jackson  v.  Lynch,  32  How.  Pr.  (N.  Y. 
Pleas,  by  agreement  of  parties,  and  Super.  Ct.)  93;  Benton  v,  Bugnall,  i 
afterwards  remitted  to  that  court,  the  Code  R.  N.  S.  (N.  Y.C.  PI.)  229;  Jen- 
prevailing  party  may  tax  costs  for  tiiose  nings  V,  Fay^  1  Code  R.  N.  S.  (N. 
terms  during  which  the  case  was  pend-  Y.  C.  PI.)  231 ;  Hendricks  v.  Bouck,  2 
ing  on  the  docket  of  the  appellate  Abb.  Pr.  (N.  Y.  C.  PI.)  |6o;  Malam  v, 
court.  Benjamin  v.  Wheeler,  2  Allen  Simpson,  12  Abb.  Pr.  (N.  Y.  Supreme 
(Mass.)  235.  Ct.)  225,  20  How.  Pr.  (N.   Y.)   488; 

Prooeedlngs  to  Limit  Liability  might  Jackett  v.  Judd,   x8   How.  Pr.  (N.  Y. 

have  been  instituted  more  promptly  in  Supreme  Ct.)  385;  North  v.  Sargent,  13 

the  federal  court;  it  was  held  that  the  Abb.  Pr.  (N.  Y.   Supreme  Ct.)  259; 

term  fees  incurred  in  the  state  court  Hanna  v.  Dexter,    15   Abb.  Pr.  (N.  Y. 

before  the  institution  of  the  proceed-  Supreme  Ct.)  135;  Hamilton  t>.  Butler, 

ings  were  properly  allowed  against  the  19  Abb.   Pr.   (N.   Y.  Super.  Ct.)  446; 

petitioners.     In  re  The  Garden  City,  Degener  v.   Underwood,   31    Abb.  N. 

37  Fed.  Rep.  234.  "  Cas.   (N.  Y.  Super.   Ct.)     479,  30     N. 

m  Vermont,  it  has  been  held  that  in  Y.  Supp.  399;    Kahn  zv  Coen,  31  Abb. 

actions  ex  contractu  the  defendants  are  N.  Cas.  (N.  Y.  C.   PI.)  478,  30  N.  Y. 

entitled    to    tax    only    one    term   fee,  Supp.    347;    Galligan    v.    Clark,'  1x9 

though  they  plead    separately   where  Mass. 83;  Benjamin  v.  Wheeler,  2  Allen 

the  trial  is  joined  and  upon  the  general  ( Mass.)  235. 
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tax^  upon  a  discontinuance  before  a  triaL^ 

(3)  Argument  Fees. — Argument  fees  are  sometimes,  by  express 
provision  of  statute,  allowed  as  costs  to  the  prevailing  party .^ 

i.  Costs  of  a  Previous  Suit.— On  a  second  trial  of  a  case, 

the  costs  of  a  former  trial  have  been  allowed  to  be  taxed  as  one 
item;'  and  on  removal  of  a  case  from  a  state  to  a  federal  court, 

1.  Lafond  v.  Jetz  Kowitz,  17  Abb.  N.  be  taxed  against  the  defendant.    Starr 

Cas.  (N.  Y.  Supreme  Ct.)  87.  Cash-Car  Co.  v.  Reinhardt  (City  Ct.), 

Juiy  FaUinc  to    Agree.  —  Where  a  23  N.  Y.  Supp.  733. 

trial  fee  is  allowed  bj  statute,  it  is  prop-  Two  Trial  Fees  were  allowed  where  a 

erly  taxable,  whether  the  jury  does  or  complaint,  af\er  having  been  dismissed 

does  not   agree.     Inkster  v.  Carver,  17  on  the  failure  of  the  defendant  to  ap- 

Mlch.  64;  Mott  V.  Consumers  Ice  Co.,  pear,  was  subsequently  again  dismissed 

8  Dalv  (N.  Y.)  244;  Hamilton  v.  But-  upon  trial,  after  the  de&ult  had  been 

ler,  4%obt.  (N.  Y.)  654,   19  Abb.  Pr.  opened.    Cole  v.  Lowry,  23  Civ.  Pro. 

(N.  v.)  446,  30   How.  Pr.  (N.  Y.)  36;  Rep.  (N.  Y.  C.  PI.)  113,  23  N.  Y.  Supp. 

Walker  v.  Sargeant,    13   Vt.  352 ;  Pol-  674;  Hofiman    Brewing  Co.  v.  Volpc, 

lard  V.  Whcelock,  20  Vt.  370.  4  Misc.  Rep.  (N.  Y.  City  Ct.)  a6a 

Diaoontlniumce. — Studwell  v.  Baxter,  In  Michigan,  under  How.  Stat.,  §  9004, 

33  Hun  (N.  Y.)  331 ;  Sutphen  v.  Lash,  providing  that  there  shall  be  allowed 

10   Hun    (N.  Y.)     120;  Kronsberg  v.  $10  for  the  trial  of  issues  of  fact  separate 

Mayer,  20   Civ.  Pro.  Rep.  (N.  Y.  Su-  from  the  trial  of  issues  of  law,  and  $15 

per.   Ct.)   80,  15  N.  Y.    Supp.    328;  for  the  trial  of  issues  of  law  and  fact  at 

Lockwood  r.  Salmon  River  Paper  Co.  the  same  term,  the  prevailing  party  in 

(Supreme  Ct.),  30  N.  Y.  Supp.  967.  assumpsit   is  not  entitled   to  $15  trial 

A  Hearing  before  a  Referee,  to  admeas-  fee  because  the  trial  of  the  issue  of  fact 

nre  dower  under  an  interlocutory  judg-  involved  a  consideration  by  the  court 

ment,  is  not  a  trial  which  entitles  the  of  questions  of  law.    Beem  v.  Palmer, 

successful  party  to  a  trial  fee.    Price  v,  97  Mich.  491. 

Price,   61   Hun  (N.  Y.)   604,  41  N.  Y.  Reference. — A  trial  fee  cannot  be  taxed 

St.  Rep.    399 ;   Taaks   v,    Schmidt,  25  for  a  reference  to  take  an  account  or  to 

How.  Pr.  (N.  Y.  Supreme  Ct.)  340.  ascertain  damages.    Taaks  v.  Schmidt, 

Where,  as  the  result  of  a  hearing  25  How.  Pr.  (N.  Y.  Supreme  Ct.)  340. 
before  referees  in  a  special  proceeding,  2.  Basso  v.  Basso,  19  Abb.  N.  Cas. 
for  the  purpose  of  determining  whether  (N.  Y.  City  Ct.)  173. 
the  petitioner  is  entitled  to  the  relief  On  hearing  a  motion  at  special  term 
demanded,  a  final  order  is  made  after  for  a  new  trial,  the  justice,  without  de- 
evidence  given  upon  both  sides,  a  trial  ciding  it,  ordered  a  reargument  before 
is  had  upon  which  a  trial  fee  is  allowed,  another  justice,  by  whom  the  motion 
Matter  of  Clarke,  27  Abb.  N.  Cas.  (N.  was  denied.  It  was  held  that  the 
Y.  Supreme  Ct.),  144, 15  N.Y.  Supp.  867.  winning  party  was  entitled  to  two  argu- 

Report  Set  Aside. — Where,  for  mis-  ment  fees.     Guckenheimer   v,  Ange- 

conduct  of  the  referee,  the  report  and  vine,  16  Hun  (N.  Y.)  453. 

judgment  have  been  set  aside,  trial  costs  '^Argnment.^ — On  appeal  to  the  court 

and  referee's  fees  should  not  be  im-  of  appeals,  the  successful  party  is,  in 

posed.    O'Brien  v.  Long,  49  Hun  (N.  New  York,  entitled  to  tax  $60  for  argu- 

Y.)  80.  ment,  notwithstanding    the    case  was 

Hot  Answering. — Defendants  awarded  submitted  to  the  court  by  consent  with- 

taxable  costs  are  not  entitled  to  a  trial  out  oral  argument.    The  word  "argu- 

fee  where  they  do  not  answer  or  demur  ment"  is  not  to  be  construed  to  mean 

but  simply  appear  in  the  action.  Walk-  oral     argument    alone.      Malcolm    v, 

er  V.   Porter    (Supreme  Ct.),   21    N.  Hamill,  65  How.  Pr.  (N.  Y.  Super.  Ct.) 

Y.   Supp.    723;  Cohen  v.  Cohen,  72  506. 

Hun  (N.  Y.)  393;  Mathews  v.  Clayton  *    8.  Duffy  v.  Hickey,  68  Wis.  380. 

County,  79  Iowa  510.  In  Pennsylvania^  it  has   been   held 

Amsndment. — Where,  upon   the  a*p-  that  the  costs  of  a  prior  award,  which 

plication  of  the  defendant,  a  juror  is  had  been  set  aside,  cannot  t>e  taxed  in 

withdrawn,    in   order  to  allow  him  to  the  costs.     Smith   v.  Farley,  I  T.  &  H. 

amend  his  answer,  a  trial  fee   cannot  Pr.  (Pa.)  753. 
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the  costs  incurred  in  the  former  prior  to  the  removal  may  be 
taxed  in  the  latter ;  ^  but  in  a  suit  in  equity,  the  costs  of  a  pre- 
vious action  at  law  between  the  same  parties,  and  in  reference  to 
the  same  subject,  are  not  allowable.* 

j.  Other  Items. — ^Among  the  other  items  commonly  taxable 
in  the  bill  of  costs,  are  costs  of  a  reference,  affidavits  used  in 
the  cause,  and  travel  and  attendance  fees;  and  various  other 
items  which  have  been  allowed  or  disallowed  are  mentioned  in 
the  notes.* 

1    Cleaver  v.  Traders'   Ins.  Co.,  40  judgment  to  be  taxed.  Veeder  v.  Mud- 

Fed.  Rep.  863.    See  also  article  Rk-  get^  27  Hun  (N.  Y.)  519. 

MovAL  OF  Causes.  On  Appeal  from  an  award,  a  judg- 

a.  Garvin  v,  Watkins,  20  Fla.    151.  ment  fee  is   not  taxable.    So  held  in 

In  a  bill  for  interpleader,  the  plaintiff  McCulla  T;..Opple,  3  Luz.  L.  Obs.  (Pa.) 

need  not  offer  to  pay  the  costs  of  a  pre-  87.  Contra^  see  Butcher  v.  Scott,  2  Pa. 

vious  suit  brought  by  one  of  the  de-  I^.  J.  287. 

fendants   against    the   plaintiff ;    such  Affldavita. — Where  an  application  for 

costs,  if  any,  should    be  taxed  in  the  a  preliminary  injunction  is  defeated  by 

action  of  interpleader.   Orient  Ins.  Co.  the  respondent,  he  will  be  allowed  the 

V.  Reed,  8x  Cal.  145.  costs  of  the  notarial  certificates  and  the 

An  Independent  Suit  was  had  between  seal  attached  to  affidavits  used  by  him 

parties  other   than    those  conducting  on  the  hearing.    Atwood  v,  Jaques,  63 

the  case  at  bar,  but  in  aid  of  such  case ;  Fed.  Rep.  561. 

the  costs  of  the  independent  suit  could  A  map  attached  to  pleadings,    and 

not  be  taxed  in  the  other  cause.    Pear-  verified  by  affidavit,  is  not  taxable  in 

man  v,  Gould   (N.  J.   1887),  6  Cent  the  bill  of  costs  as  an  affidavit  under 

Rep.  541.  the  New  yersey  statutes.     Booream  v. 

8.  Seference. — Burt  v,  Oneida  Com-  North  Hudson  County  R.  Co.,  44  N. 

munity,  20  Civ.  Pro.  Rep.  (N.  Y.  Su-  J.  Eq.  70. 

preme  Ct.)  167,  59  Hun  (N.  Y.)  234;  Unnacesaary' — A  party  to  a  suit  had 

Tinkham   v,   Meigs,     x6    Mass.    450 ;  one  hundred  affidavits  taken  when  two 

Butcher  v,  Scott,  2  Pa.  L.  J.  387 ;  Pat-  or  three  would  have   been  sufficient; 

ten  V,  West  of  England  Iron,  etc.,  Co.  though  prevailing  in  the  suit,  he  was 

(1894),  2  Q^  B.  159.     See  also  article  adjudged  to  pay  the  costs  of  ninety-five 

Rbfbrencbs.  affidavits  and  the  transcripts   thereof. 

A  StipiUation  of  the  Parties  that  the  Sommercamp  v,  Catlow,  i   Idaho  N. 

"referee  herein  on  the  trial  of  an  issue  S.  716. 

shall  receive  $10  per  day  for  his  serv-  BTami nation  of  Wltneaai. — ^The  costs 

ices  as  such  referee,  in  lieu  of  all  other  of  an  affidavit  to  the  service  of  notice 

fees  or  perquisites,''  does  not  limit  the  of  examination   of  witnesses  are  not 

allowance  to  the  days  actually  occupied  taxable,  unless  necessary   upon   some 

by  the  trial  itself.     McDonald  v.  Bry-  special  application.    Rogers  v.  Rogers, 

ant,  73  Wis.  2a  2  Paige  (  N.  Y.)  458.    An  affidavit  of 

A  Btipnlation  of  the  Attorneys  of  the  serving  notice  of  order  to  answer  is 

respective  parties  to  the  suit,  that  the  taxable  if  actually  made,  although  it  be 

referee  shall  receive  a  greater  amount  afterwards  rendered  unnecessary.  Rog- 

for  his  services  than  the  fee  allowed  by  ers  v.  Rogers,  2  Paige  (N.  Y.)  458. 

statute,  is  binding  on  the  parties,  and  For  other  cases  in  which  costs  of 

they  are  jointly    liable    thereon :   but  affidavits  were  not  allowed,  see  Strat- 

whether  such  fees  can  be  taxed  against  ton  v.  Upton,*36  N.  H.  581 ;  Boscawen 

the  losing  party  or  against  both  is  not  v.  Canterbury,  37  N.  H.  467. 

determined.    Malone  v.  Roby,  62  Wis.  Travel  and  Attendanee  Feea. — ^Britton 

459;  Mark  v.  Buffalo,  87  N.  V.  184.  v.  Com.,  i  Cush.  (Mass.)  302;  Abbott 

Printed    Ooplea.— In   New    Tork,  it  v.  Penobscot  County,  52  Me.  584. 

has  been  held  that  a  written  agreement  During  Continuance. — A  defendant  in 

signed  by  the  attorneys  for  all  parties  an  action   was  summoned   in  another 

is  necessary  to  entitle  the  costs  of  print-  suit  as  the  trustee  of  the  plaintiff.  The 

ing  copies  of  a  referee's  report  and  of  pendency  of  the  trustee  suit  was  held 
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8.  Prooediire--tf.  By  Whom  Costs  are  to  be  Taxed. — It  is 
the  province  of  the  court  to  determine  who  shall  recover  costs, 

to  be  good  cause  for  a  continuance  dur-  Telagrama,     MMfeng en ,    eto.  —  No 

iog  which  no  costs  of  travel  and  at-  charge  can  be  made  in  the  bill  of  costs 

tendance  were  allowed  the    plaintiff,  for  telegrams  sent  bj  a  libelant's  proc- 

Winthrop  v.  Carlton,  8  Mass.  456.  tor  after  the  arrest  of  a  vessel,  to  rec- 

Where,  during  a  reference,  an  action  tifj  a  blunder  made  by  him,  Kelly  v. 

was  continued  &om  term  to  term,  the  The  Topsj,  45  Fed.  Rep.  486  ;  nor  for 

party  to  whom  costs  were  awarded  was  revenue  stamps  used  in  the  suit,  Fergu- 

allowed  to  tax  his  travel  at  the  term  son  v.  State,  31  N.J.  L.  389;  nor  for  a 

when  the  rule  was  entered,  and  his  at-  messenger  sent  from  the  patent  office 

tendance  from  the  commencement  of  with   a  model,   Wooster  v.  Handy,  23 

the  term  to  the  day  on  which  the  rule  Fed.  Rep.  49.     But,  where  maps  are 

was  entered;  at  the  term  when  the  re-  necessarily    introduced    in    evidence, 

port  was  made,  his  travel  and  attend-  the  costs  thereof  are  taxable.    Lillien- 

ance  until   the  report  was    accepted,  thai  v.  Southern  California  R.  Co.,  61 

recommitted   or    discharged;    and,  at  Fed.  Rep.  622. 

each  intermediate  term,  his  travel  and  View. — The  expense  incurred  in  tak- 

one    day's    attendance.     Hayward    v,  ing  a  jury  to  see  the  place  where  an 

Richie,  7  Mass.  286.  accident  happened,  was  allowed  to  be 

OonatrttctlTe  Tray^ — A  trustee  was  taxed  by  a  federal  court  acting  in  con- 
summoned  to  appear  out  of  his  county,  formity  with  the  practice  of  Sie  state 
but,  instead,  made  a  disclosure  before  a  courts.  Huntress  v,  Epsom,  15  Fed. 
magistrate  of  his  own  county,  charging  Rep.  732 ;  Stockbridge  Iron  Co.  v. 
himself  as  trustee,  and  his  disclosure  Cone  Iron  Works,  102  Mass.  80. 
was  transmitted  to  court ;  he  was  held  Unnecessary  Notice. — Where  a  paper 
to  be  entitled  to  retain,  out  of  the  effects  is  manifestly,  and  on  its  face,  what  it 
in  his  hands,  his  constructive  travel  of  purports  to  be,  a  notice  that  it  is  such 
forty  miles,  three  days'  attendance,  an  indorsed  thereupon  is  unnecessary  and 
attorney's  fee  and  the  magistrate's  fee.  cannot  be  taxed  for.  Crippen  v. 
Brown  v,  Attwood,  7  Me.  356.  Brown,  11    Paige  (N.  Y.)  628;  Rogers 

▲ttomeya'  Expenses. — ^The  traveling  v.  Rogers,  2  Paige  (N.  Y.)  458;  Mann 

expenses  of  attorneys  in  taking  evi-  v.  Rice,  3  Barb.  Ch.  (N.  Y.)  42. 

dence  and  in  attending  court  are  not  Tax  on  Litigation. — State  and  county 

taxable.     Wooster  v.  Handy,  23  Fed.  taxes  on  litigation   have   been  held  not 

Rep.  49.  to  be  costs  proper  and   therefore  not 

Bzpeiiaea  of  Onardlaa    ad  Litem. —  recoverable  as  costs  in  a  motion  against 

Where   the    legal    title   to  lands  was  the  successful   party  and  his    surety, 

vested  in  an  infant,  and  the  party  bene-  State  v,   Nance,    i    Lea  (Tenn.)  644; 

ficially  interested  had  to  bring  the  in-  State  v.  Stanley,  3  Lea  (Tenn.)  524. 

fant  into  court   in    order  to  procure  a  AdTertlsement  of  Sale. — An  assignee, 

divestiture  of  the  title,  the  beneficiary  advertising  a  sale  out  of  the  county, 

had  to  pay  the  necessary  expenses  of  must  have  leave  therefor  incorporated 

the  proceedings,  including  reasonable  in  the  order,  or  show   the  necessity  of 

compensation  to  the  guardian  ad  litem,  the  extra  expense,  in  order  to  be  entitled 

in  the  nature  of  taxable  costs,  to  be  in-  to  the  costs  thereof.    Lane's  Estate,  3 

eluded  in  the  bill  of  costs.    Carter  v.  Pa.  Dist.  Rep.  162. 

Montgomery,  2  Tenn.  Ch.  455.  In  Tennessee,  it  has  been  held  that 

The  fees  of  a  guardian  aa  litem  and  where   there    are    several    executions 

other  expenses  are  not  chargeable  to  a  levied  on  the  same  property,  only  one 

complainant  who  procures  the  appoint-  advertisement     is    necessarv,    and   if 

ment  of  such  guardian  for  a  minor  de-  more  than  one  be  made,  only  one  will 

fendant.     Hutchinson   v,  Hutchinson,  be  taxed  as  costs.  Arnold  v.  Dinsmore, 

153  111.  347,  50  111.  App.  87.  3  Coldw.  (Tenn.)  235. 

Expert  Teatlnioii7.---Compen6ation  for  Transfer    of    Cause. — Costs    arising 

the  services  of  expert  witnesses  is  not  from  the  transfer  of  a  cause  from  the 

chargeable  in  the  bill  of  costs.    Mc-  equity  to  the  jury  calendar,  under  a 

Donald     v.     Burke,     2     Idaho    995;  statute  which  is  declared  unconstitu- 

Hutchinson    v.    Hutchinson,    152   111.  tional,  cannot  be  recovered  against  the 

M,  defeated  party.    Kohn  v.  ^lanhattan 
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but  after  such  decision  it    becomes  the  duty  of   some  officer, 

usually  the  clerk,^  though  others  have  sometimes  been  authorized, 

R.  Co.,  8  Misc.   Rep.   (N.  Y.  Super,  v.  Elwood,  79  Ind.  306,  said :  "  In  this 

Ct.)  421.  state,  the  usual  and  better  practice  has 

The  Tronble  of  a  party  in  making  a  always  been  to  render  judgment  gen- 
statement  of  account  from  his  books  erally  for  costs  in  favor  of  the  party 
at  the  request  of  the  adverse  party  can-  entitled  to  recover  the  same,  leaving  it 
not  be  compensated  in  costs.  Mc-  to  the  clerk  to  tax  the  costs  which  have 
Nider  v.  Sirrine,  84  Iowa  745.  accrued,  or  may  thereafter  accrue,  in 

An  Asreement  of  the  Partiet  to  a  suit  the  action,  from  the  books,  records  and 

that  house  rent  and  custodian  fees  shall  papers  in   his  office,  but  reserving  to 

be  made  a  part  of  the  bill  of  costs,  is  the  court  the  power  to  retax  such  costs 

bindine  on  them,  and  they  cannot  com-  and  make  general  orders  concerning  the 

plain  ifsuch  items  are  included  in  the  same  when  a  proper  case  has  been  pre- 

taxation  of     costs.     Debrill    v.   Bern-  sented  for  the  exercise  of  such  a  power." 

heim  (Miss.  1893),  ^^  ^o*  I^ep.  336.  The  amount  of  the  costs  need  not  be 

In  Serving  an  Execution  for  posses-  stated  in  the  judgment.  Huntington  v. 

sion  of  land,  a  charge  for  ** assistance,"  Blakeney,  x  Wash.  Ter.  iii.     But  they 

or  **  extra  time  and  trouble,'*  or  for  the  are  not  taxable,  unless  there  is  a  judg- 

use  of  a  horse  and  carriage,  is  not  al-  ment  for  them.     Courtright  v,  Kirch- 

lowable.    Weston  v,  Weston,  loa  Mass.  ner,  43  Mich.  411. 

514.  Reference. — Where  an  action  is  had 

A^ew     Tork,  —  As    to  other    items  before  a  referee,  the  clerk  has  no  right 

at  present    or  heretofore  taxable  un-  to     question     the     regularity    of  the 

der  the  New    York   practice,  see  fur-  referee's  report.    The  decision,  award- 

ther  Stafford   v,  Bryan,  2   Paige  (N.  ing  judgment,  stands  before  the  clerk 

Y.)  45 ;  Bennington  Iron  Co.  v.  Camp-  as  the  mandate  of  the  court,  and,  until 

bell,   a   Paige    (N.   Y.)   159;    Otis  v,  vacated  and  set  aside  on  proper  appli- 

Forman,  i  Barb.  Ch.  (N.  y.)  30;  Ful-  cation  to  the  court,  its  direction  must 

ton  Bank  v.  Beach,  3  Paige  (N.  Y.)  be  obeyed.    Ballou  v.  Parsons,  52  How. 

185;  Ex  p.  Johnson,  2  Paige  (N.  Y.)  Pr.  (N.  Y.  Supreme  Ct.)  164. 

382;  Doe  t^  Green,  2  Paige   (N.  Y.)  CompromlM. — As  to  the  modeoftax- 

347;   Matter  of  Hemiup,  3  Paige  (N.  ation    when    the    parties     have    com- 

Y.)  305;  Lampman  v.  Hand,  4  Paige  promised     a    suit    by  agreement,  see 

(N.  Y.)  120;  Denniston  v,  Vischer,  5  Crippen  v.  Crippen,  n   Paige  (N.  Y.) 

Paige  (N.  Y.)  61 ;  Seebor  v,  Hess,  5  216. 

Paige  (N.  Y.)  85;  Lloyd  v.  Brewster,  5  A  Deimty  Olerk  has  authority  to  tax 

Paige  (N.  Y.)  87;   Hovey  v.  Hovey,  5  costs.     Ellison   v.   Stevenson,  6  T.  B. 

Paige  (N.  Y.)   551;    Nott  v.    Hill,  6  Mon.  (Ky.)  272. 

Paige  (N.  Y.)  9;  Futnam  v,  Ritchie,  7  Judgment  for  a  Gertain  Sun  and  Cosia, 

Paige  (N.  Y.)  42;  Waller  v.  Harris,  7  without  naming  the  exact  amount  of 

Paige  (N.  Y.)  479;   Wendell  v.  Lewis,  the  costs,  is  sufficient  authority  to  the 

8  Paige  (N.  Y.)  613;  Gilchrist  t;.  Rea,  clerk  to  tax  up  the  costs.     Flynn   v. 

9  Paige  (N.  Y.)  219;  Eights  v.  Wood-  Edwards,  36  Fed.  Rep.  873;  Leyde  v, 
worth,  9  Paige  (N.  Y.)  391 ;  Crippen  r.  Martin,  16  Minn.  38;  Antoine  Co.  v, 
Crippen,  11  Paige  (N.  Y.)  216;  Davis  Ridge  Co.,  23  Cal.  219. 

V.    Hawley,   ii    Paige   (N.   Y.)    434;  BemltUtor.— When  the  court  below 

Adams    v.    Stevens,  Clarke    Ch.    (N.  enters  judgment  upon  a  remittitur  from 

Y.)  536;  Ham  v,  Heermance,  3  How.  the  appellate  court  the  costs  of  the 

Pr.  (N.  Y.  Supreme  Ct)  168;  Dougliss  appeal  should  be  adjusted  by  the  clerk 

V.  Atwell,  3  Civ.  Pro.  Rep.  (N.  Y.  Su-  of  the  lower  court,  and  inserted  in  the 

per.  Ct.)   80 ;  Pierrepont  v,  Lovelass,  4  entry  of  judgment  in  Uiat  court.  Union 

Hun  (N.  Y.)  681;   Woodruff  v.   Bar-  India  Rubber  Co.  v.  Babcock,  i   Abb. 

ney,  i  Bond  (U.  S.)  528.  Pr.    (N.  Y.  Super.  Ct.)  262,  4    Duer 

1.  Parisher    v,  Waldo,    72    111.    71;  (N.  Y.)  620. 

Fellows  r.  Lane,  67  How.  Pr.   (N.  Y.  Upon  BeTorial  of  a  judgment  of  a 

Ct.  Sessions)  435;  Matthews  v.  Matson,  lower  court  by  the   Illinois  Appellate 

3  Civ.  Pro.  Rep.  (N.  Y.  Marine  Ct.)  Court,  and  refusal  to  remand  the  cause, 

157 ;  Barman  v.  Miller,  23  Minn.  458.  the  clerk  of  the  court  below  has  no 

The  court,  in  Pittsburgh,  etc.,  R.  Co.  power  to  tax  up  the  costs  in  such  lower 
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to  tax  the  costs  ;*  that  is,  to  ascertain,  by  itemized  statement,* 

the  amount  to  be  recovered,  and   insert  the  amount  in  the 
judgment.^ 

Xa  Pta«tiM,  the  attorney  for  the  party  who  is  awarded  costs 
usually  first  makes  out  the  itemized  statement,  which  is  called 

the  bill  of  costs,  and  presents  it  to  the  clerk  for  confirmation.^ 

court  in  the  absence  of  anj  judgment  notice.    Morris  v.  Sliter,  2  How.  Pr. 

therefor  in  the  appellate  court     Wil-  (N.  Y.)  36. 

merton  v.  Sample,  45  III.  A  pp.  224.  In    Bontli  CaroUiia,    costs    may    be 

Bnlea  Gluuiged  Pending  Suit. — Where,  taxed  against  one  not  a  party  to  the 

pending  a  suit,  the  rule  of  taxing  costs  record,  but  who,  during  the  litigation, 

is  changed  bj  the  legislature,  costs  are  becomes  the  owner  of  the  property,  but 

to  be  taxed  according  to  the  laws   in  the  taxation  must  be  made  by  the  court 

force  at  the  time  of  its  termination,  on  a  rule  to  show  cause,  and  it  cannot 

OnondagaT'.  Briggs,  3Den.  (N.Y.)  173.  be  done  by  the  clerk.    State  v.  Mar- 

1.  Jiutlce  of  tlie  Peace. — Saunders  v.  shall,  28  S.  Car.  559. 

Tloea  Mfg.  Co.,  27  Mich.  520;  Clague  2.  Wallace  v.  Flierschman,  22  Neb. 

r.  Hodgson,  16  Minn.  329.  203;  Walker  v.  Goldsmith,  16  Oregon 

On  Appeal  from  a  Justioe,  the  clerk  i6x. 

of  the  court  has  no  right  to  retax  the  Register's  Feet. — A  claim  for  regis- 

costs  taxed  by  such  justice ;  the  court  ter's  fees  in  the  lower  court  must  be 

itself  must  rectify  errors  in  such  taxa-  itemized  before  allowing  it  in   taxing 

tion.     State  V.  Reckards,   21  Minn.  47.  costs.    Dickinson  v.  Seaver,  44  Mich. 

FaUvre  of  a  justice  to  specify  in  his  624. 

return  the  items  of  costs   taxed,  does  8.  Gillet   v.    Roadman,    5    Humph. 

not  render    the   judgment    erroneous.  (Tenn.)  44;  Marysville  v.  Buchanan, 

The  remedy    is    an   amended    return.  3  Cal.  212. 

Smith  V.  Victorian,  54  Minn.  338.  When  the  clerk,  in  taxing  costs  and 

A    Judge    in     New    Tork    has    no  issuing  execution,  omits  to  fill  a  blank 

authority  in  the  first  instance  to  adjust  in  the  judgment  as  to  the  amount  of  the 

costs,except  for  interlocutory  purposes,  costs,  the  omission  may  be  remedied  by 

Hanna  v>  Dexter,  15   Abb.  Pr.  (N.  Y.  amending  the  judgment.     McLendon 

Supreme  Ct.)  135.  v.  Frost,  59  Ga.  350. 

Orders  In  UieOanae. — On  taxing  costs,  4.  Ford   v,   Wright,    7  N.   H.  588; 

the  judge  is  bound  by  the  orders  of  the  Morse  v.  Allen,  45  N.  H.  571;  Hyer  v. 

court  in  the  cause.'   Hite  v.  Chitten-  Caro,  18  Fla.  694 ;  Shannon  v.  Brower, 

den,  I  N.  Y.  Leg.  Obs.  360.  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  377. 

A  CommlMloner    appointed    by  the  Where    the  defendant  fails  to  an- 

court  to  tax  costs,  in  an  action  at  law,  swer  within  the  prescribed  thirty  days, 

should  show  in  his  report  what  items  but  the  default  is  set  aside  on  condi- 

of  costs  are  allowed  by  him.    Morse  v.  tion  of  his  paying  the  costs  to  be  taxed, 

Allen,  45  N.  H.  571.  it  is  incumbent  upon  the  party  entitled 

In  Michigan^  a  circuit  court  com-  to  the  costs  to  furnish  his  bill  or  have 
missioner  may  tax  costs  in  proceedings  his  costs  taxed  in  order  to  apprise  the 
under  the  fraudulent  debtor's  act,  and  defendant  of  what  he  must  pay.  Con- 
issue  execution  for  their  collection ;  and  ners  v.  Osborn,  4  Wis.  280. 
mandamus  lies  to  compel  him  to  do  so.  Who  to  Apply. — ^The  clerk  of  the 
Watson  V.  Randall,  44  Mich.  514.  court  is  authorized   to  tax  costs  and  In- 

FartttloiL — In  Pennsylvania,  the  costs  sert  the  amount  thereof  in  the  entry  of 

in  partition,  with  a  reasonable  counsel  judgment,  on   the  application    of  the 

fee,  are  to  be  taxed  by  the  court.    Sny-  prevailing  party,  but  may   not  on  the 

der's  Appeal,  54  Pa.  St.  67.  application  of  the  party  against  whom 

A  Standing  Auditor  of  tlie  Court  has  judgment  goes.     Ballou  v,  Chicago, 

no  power   to  tax  a  marshaPs  bill  of  etc.,  R.  Co.  53  Wis.  150. 

costs.    In  re  Rein,  8  Ben.  (U.  S.)  188.  A  Witness  cannot,  on  his  own  motion, 

In  the  AbMnce  of  tlie  Officer  before  have  his  unpaid  witness  fees  taxed  in 

whom  the  taxation  is  noticed  to  take  the  bill   of    costs  against  the    losing 

place,  ihe  attorney  cannot  tax  before  party.    O'Neil  v,  Kansas  City,  etc.,  R. 

another    officer    without    giving    due  Co.  31  Fed.  Rep.  663. 
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Although  the  action  of  the  latter  is  ministerial  and  not  judicial,^ 
it  is  his  duty  to  pass  upon  the  legality  of  the  various  items 
charged,  and  to  allow  only  those  provided  for  by  statute.* 

d.  Affidavit  to  the  Bill  of  Costs. — An  affidavit  to  the 
bill  of  costs  is  frequently  required,  especially  to  charges  for  dis- 
bursements, and  other  items  which  do  not  appear  from  the  records 
and  files  of  the  court  ;*  and  when  required,  it  must  specifically 

BrldoBM. — A  bill  of  costs  is  only  evi-  ing  the  court  to  limit  the  number  of 

dence   when    it     is     regularly   taxed,  witnesses  whose  fees  are  to  be  taxed, 

Richardson  v.  Cassillj,  5  Waits  (Pa.)  action  must  be  taken  before  the  fee- 

4^9.  bill  is  made  up  by  the  clerk,  but  in  all 

1.  Abbott  V.  Mathews,  26  Mich.  176;  other  cases  the  responsibility  attending 
Pittsburgh,  etc.,  R.  Co.  v.  Elwood,  79  the  taxing  of  costs  rests  upon  the  clerl^ 
Ind.  306.  and  his  action  can  be  inquired  into  only 

The  taxation  of  costs  implies  an  esti-  by  virtue  of  III.  Rev.  Stat.,  c.  33,  §  20. 

mate    and    allowance   of     items,   the  Tewes  v,  Harmon,  29  111.  App.  254. 

amounts  of  which  are  fixed  and  certain.  Auditing  Offlo«n. — ^Taxation  of  costs 

or  capable  of  being  rendered  so  by  cal-  is  said  to  be  similar  to  the  action  of  au- 

culation  or  evidence,   and  it  is  minis-  diting  officers.     Abbott  v.  Mathews,  26 

terial    rather     than     judicial     action.  Mich.  176. 

Videto  V,  Jackson   County,  31   Mich.  3.  Duncombe  v.  Richards,  47  Mich. 

116.  646;    Genesee  County  Sav.    Bank    v. 

Impeaehment. — The  taxation  of  costs  Ottawa  Circuit  Judge,  54  Mich.  305; 

is  a  judicial  proceeding,  and,  like  other  Brown  v.  WindmuIIer,  14  Abb.  Pr^  N. 

proceedings  of  that  nature,  cannot  be  S.  (N.  Y.  Super.  Ct.)  359. 

impeached   collaterally  where  the  tax-  The  affidavit  at  the  foot  of  the  bill  is 

ing  officer  had  jurisdiction.     Brady  v.  ^rima  facie  evidence  of  its  accuracy 

New  York,  i  Sandf.  (N.  Y.)  569.  until  impeached.     Kafroth  v.  Reading, 

2.  Gregg  f.  Crabtree,  33  111.  273;  etc.,  R.  Co.,  4  L.  Bar.  24  Aug.  1872; 
Miller  v,  Adams,  5  111.  195;  Newman  Kauffman  v.  Oatman,  4  L.  Bar.  15  Feb. 
V,  Greiff,  3  Civ.  Pro.  Rep.  (N.  Y.  Su-  1873;  Young  v.  Makepeace,  108  Mass. 
per.  Ct.)  362;  Bailey  v.  Stone,  41  How.  233. 

Pr.  (N.  Y.  Supreme  Ct.)  346;  Rogers  Glerk^a  and  SherUfs  Costs  are  not  dts- 

V,  Rogers,  2  Paige  (N.  Y.)  458;  Tuck  bursements,  and  are  not  within  the  rule 

V,  Olds,   29   Fed.   Rep.  883 ;   Hair  v,  requiring  disbursements  to  be  verified. 

Logan,  10  Ala.  431.  Cureton  v.  Westfield,  24  S.  Car.  457. 

In  New  Tork,  the  taxing  officer  is  re-  DefeetiTe  Affldayits. — A  clerk  of  the 

quired  to  satisfy  himself  that  the  items  court  refused  to  tax  plaintifi*s  costs  on 

set  forth  for  taxation  are  correct,  and  the  ground  of  a  defect  in  the  affidavits, 

this,  whether  the  taxation  be  opposed  Plaintiff  prepared   new  affidavits   and 

or  not.    Crosley  v,  Cobb,  37  Hun  (N.  again   applied   for  taxation    of   costs, 

Y.)  271.  notifying  the  defendant.    It  was  held, 

B«mlMloii  of  Bzeess.~Where  the  that  the  power  of  the  clerk  was  ex- 
clerk,  in  taxing  costs  erroneously  al-  hausted  upon  the  first  application,  and 
iows  too  large  a  sum,  remission  of  the  that  an  order  of  court  was  necessary 
excess  before  appeal  is  taken  will  cure  to  enable  him  to  entertain  the  second, 
the  defect.  Duffy  v,  Hickey,  68  Wis.  Larkin  v,  Steele,  25  Hun  (N.  Y.) 
380.  254. 

Snbseqnent  Approral  by  tlie  0<nm,  on  Affidavit  Wanttng.^A  plaintiff   was 

appeal,  of  an  item  which  the  clerk  had  not  entitled  to  costs  of  suit  because  of 

taxed  without  authority,  the  court  not  the  want  of  a  previous  affidavit ;  yet,  the 

having  allowed  it,  cures  the  irregular-  court  having  jurisdiction  of  the  cause  of 

ity.    Barman  v.  Miller,  23  Minn.  458.  action,  he  was  held  to  be  entitled  to 

Liability  of  the  Clerk.— The  clerk  is  collect    the     costs   of   an    execution, 

not  liable  to  the  injured  party  for  the  Davenport  v.  Williams,  31    Leg.  Int. 

whole  amount  of  the  bill  of  costs  when  (Pa.)    269,  21  Pitts.  L.  J.  (Pa.)  208,    3 

it    may    include   an    erroneous    item.  Luz.  L.  Reg.  (Pa.)  132. 

Herocl  t^.  Lawler,  20  111.  610.  The  Proctor's  affidavit  that  expenses 

Under  a  statute  in ///ti»i^i5,  empower-  have  been  ** actually  incurred"  is  not 
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cover  every  item  charged,  and  items  not  so  proved  by  affidavit 
will  not  be  allowed  by  the  glerk.* 

c.  Notice  of  Taxation— (i)  Failure  to  Give. — It  is  also 

sometimes  required  that  notice  of  the  application  to  have  costs 

taxed,  accompanied  by  a  copy  of  the  bill  of  costs  to  be  submitted, 
must  be  served  upon  the  adverse  party  or  his  attorney  ;*  but 

enough,  if  objected  to,  to  support  a  taxa-  and  the  judgment  which  included  the 

tion  bj  the  clerk.    The  Sallie  P.  Lin-  costs  so  taxed,  should  have  been  set 

derman,  22  Fed.  Rep.  557.  aside    on    motion     seasonably    made. 

Wlio  to  ICake  the  AffldATlt. — An  attor-  Johnson  v.  Curtis,  51  Wis.  595. 

nejr  employed  in  the  cause,  though  not  In  California^  a  judgment  for  costs, 

the  attorney  of  record,  was  held  au-  entered  by  the  clerk,  when  no  memo- 

thorizcd  to  verify  a  memorandum  of  randum  of  costs  has  been  filed  or  served 

co6ts,  under  California  Code  Civ.  Pro.,  on  the  opposite  party,  is  void.    Riddell 

k  *<>33»  requiring  it  to  be  verified  by  v.  Harrell,  71  Cal.  254. 

the  oath  of  the  party,  or  his  attorney  Under  the  California  Code,  §  1033,  a 

or  agent,  or  by  the  clerk  of  his  attor-  cost  bill  served   and  filed  more  than 

ncy.     Yorba  r.  Dobner,  90  Cal.  337.  five  days  after  the  prevailing  party  had 

AtUmdanoe  of  Witneeees. — The  affi-  served  upon  the  opposite  party  notice 

davit   of  the   attendance  of  witnesses  of  the  decision,  was  held  to  have  been 

need  not  be  made  by  the  party  or  his  served  and  filed  too  late.     O'Neil  v. 

attorney.     Willink  v.  Reekie,  19  Wend.  Donahue,  57  Cal.  226. 

(N.  Y.)  82.  In  Wisconsin^  notice  of  taxation  was 

1.  Hyer  v,  Caro,    18  Fla.  694;  Gen-  served   Oct.  28,  and  the  taxation  was 

'  esee  County  Sav.  Bank  v.  Ottawa  Cir-  made  on  Oct.  30;  such  notice  was  ad- 

cuit  Judge,  54  Mich.  305;   Maynard  v.  judged  sufiicient.  Diederich  v.  Nachts- 

Vinton,  59  Mich.  155.  heim,  33  Wis.  225. 

It  must  appear  from  the  affidavit,  at  Actual  Knowledge  of  a  DeoUlon  has 

least /r/ffra  y<rc-i>,  that    the    disburse-  been  held  to  be  equivalent  to  service  of 

roents    were   necessarily    paid    or  in-  notice  thereof,  within  California  Code 

curred.     An  averment  that  they  have  Civ.  Pro.,  §  1033,  limiting  the  time  of 

been  **paid   and    received"  is  not  suf-  service  of  a  memorandum  of  costs  to 

ficient.    The  affidavit  should  also  show  five  days  after  notice  of  the  decision. 

the  number  of  days  and  the  dates  of  at-  Dow  v.  Ross,  90  Cal.  562. 

tendance  of  each  witness.    Andrews  v.  The  clerk  may  give  notice  of  taxa- 

Cressy,  2  Minn.  67.  tion  of  costs.     Cureton  v.  Westfield,24 

An  affidavit  stating  generally  that  S.  Car.  457. 
the  items  of  disbursements  given  in  a  Who  Entitled  to. — A  party  to  an  ac- 
bill  of  costs  were  '^necessary  to  the  tion,  who  does  not  appear,  is  not  en- 
proper  preparation  of  the  case  for  hear-  titled  to  notice  of  taxation  of  costs. 
ing"  is  not  specific  enough  to  support  Holler  v,  Apa  (C.  PI.),  18  N.  Y. 
the  taxation  of  the  expense  of  drawing  Supp.  588. 

and  engraving  a  map  that  has  been  re-  One  who  answered,  disclaiming  and 

turned  in  the  bill  of  exceptions  and  demanding  costs,  but  whose  answer  was 

printed   in    the    record.    Maxwell    v.  stricken  out  as  frivolous,  and  against 

Bay  City  Bridge  Co.,  42  Mich.  67.  whom    no    further    proceedings  were 

S.  Where  the  notice  of  taxation  of  taken,    was    not   entitled   to    demand 

costs  was  not  accompanied  by  an  item-  notice  of  the  taxation  of  costs.    Adams 

ised  bill  of  costs,  and  was  not  served  v.  Myers,  61  Wis.  385. 

upon  either  the  party  or  his  attorney  In  'Louisiana,  it  was  held  that  where 

in  person,  and  the  affidavit  of  service  the  court    orders    costs    to    be   taxed 

merely  stated  that  it  was  left  *'  with  a  against  a  defendant,  the  plaintiff  has 

person  then  in  charge  '*  of  such  at  tor-  not  such  an  interest  in  the  matter  as  to 

ney's  office,  without  giving  his  name  or  be  entitled  to  notice  of  the  granting  of 

stating    whether  it   was  his    clerk  or  the  order.     Gaines*  Succession,  46  La. 

whether  the  attorney  himself  was  ab-  Ann.  252. 

sent  Held,  that  there  was  no  sufficient  The  Fallnre  of  a  Party  to  Benre  a  bill 

notice,  and  the  taxation  made  in  the  of  costs  within  the  time  required  by 

Absence  of  eticb  party  and  his  attorney,  law  to  prevent  the  striking  out  of  sucn 

243  Volume  V. 


TftzatioA  of  Gosti.                             COSTS.  Prooedim« 

the  failure  to  eive  the  notice  will  not  be  sufficient  cause  for  set- 
ting aside  the  judgment,^  although  the  taxation  maybe  set  aside 
for  irregularity.* 

(2)  Failure  to  Appear  and  Object. — A  party  served  with  the 
notice  who  fails  to  appear  before  the  taxing  officer  and  object  to 

items,  claimed  by  the  opposing  party,  which  the  former  regards 
as  erroneous,  but  which  the  officer  has  jurisdiction  to  allow,  may 
not  afterwards  urge  such  objection  before  the  court.* 

costs  from  the  judgment,  is  not  excused  must  state  the  items  separately,  spec- 

bj  the  fact  that  such  bill  of  costs  was  ifjing  the  amount  of  each  item   and 

prepared  but  was  covered  up  hy  other  for  what  it  is  incurred,  and   must  be 

papers  and  forgotten  until  too  late  to  verified.    If  any  part  of  it  is  objected  to, 

serve.    Dow  v,  Ross,  90  Cal.  562.  the  objection  need   not  be  on  oath,  but 

Betaxatton. — Where  a  partj  fails  to  it  must  point  out  particularly  in  what 

appear  on  taxation  of  costs  after  due  respect  the  claim   presented  is  wrong 

notice,  he  is  not  entitled  to  apply  for  or   unfounded.    As  to  any  particular 

relaxation  unless  he  excuses  such  neg-  fact  thus  pointed  out,   the  party   who 

lect.    Taylor  v.  Boardman,  16  Mich,  claims  the  item  must  state,  on  his  oath, 

506.  such  additional  facts,  not  stated  in  the 

Short  Hotlee. — Where  the  notice  of  original  bill,  as  to  present  the  truth  in 

taxation  served  on  an  attorney  living  at  regard  to  the  particular  point  specified 

a  distance  is  so  short  that  the  attorney  in  the  objection,   so  that  the  clerk  or 

serving  it  has  reason  to  believe  that  the  the   court,  by   inspecting   the  original 

other  will  not  be  able  to  be  present  at  bill  or  statement,   and    Uie  additional 

the  taxation,  the  attorney  served  should  affidavit,  sometimes  called  the  'amend - 

not  be  concluded  by  his  failure  to  ap-  ed  verified  statement,'  can  be  informed 

pear.  The  taxation  should  be  reviewed  of  the  truth  of  the  matter  pointed  out 

in  the  same  manner  as  if  he  had  ap-  in  the  objection.** 

peared    and    objected.    Goodyear    v.  Where    Ho    Coata   can   be    LawlUly 

Baird,   11  How.  Pr.  (N.  Y.  Supreme  Taxed  in  a  case,  the  rule  requiring  a 

^^0  377*  party  to    make  objections  before  the 

1.  Rollins  V.    Kahn,   66    Wis.    658;  taxing  ofiicer  to  any  particular  item  in 

Jackson  v.   Varick,    7  Cow.  (N.   Y.)  a  bill  of  costs,   in   order  to  have  the 

412.  objection  available  on  appeal  from  the 

mnnoiota. — Where  a  party  has  his  taxation,  does  not  apply.  Kirst  r. 
costs  taxed  and  inserted  in  a  judgment  Wells,  47  Wis.  56;  Hawkins  v.  North- 
in  his  favor,  without  giving  notice  to  western  Union  R.  Co.,  ^  Wis.  wi\ 
the  other  party,  such  a  judgment  is  ir-  Rogers  v,  Rogers,  3  Paige  (N.Y.) 
regular  but  not  void,  and  may  be  cor-  458,  citing  Lyon  v.  Wilkes,  i  Cow. 
rected  on  proper  application.  Jakob-  (N.  Y.)  591. 
sen  V.  Wigen,  5a  Minn.  6.  Oregon, — Objections  to  a  bill  of  costs 

8.  Perkins   v.   Davis,  x6    Wis.  470;  should  not  be  allowed  to   be   filed  five 

Dinsmore  v.  Smith,  17  Wis.  20.  months  after  the    statutory  time,  with- 

Taxation  after  the  Day  Notioad  with-  out  a  showing  that  the  failure  to  file 

ouc  new  notice  is  irregular.    Bissell  v»  them  within  such  time  was  through 

Dayton,  2  How.  Pr.  (N.Y.)  80.  mistake,  inadvertence,  surprise,  or  ex- 

JvriadictiOB. — Notice  is  not  essential  cusable    neglect.     Hislop   v.  Molden- 

to  the  jurisdiction  of  the  officer  on  a  hauer,  24  Oregon  x 06.    Illness  of  coun- 

taxation,  though,  in  absence  of  notice,  a  sel,  preventing  the  filing  of  objections, 

taxation   is  irregular.    Brady  v»  New  has    been    held    to    excuse    the   neg- 

York,  I  Sandf.  (N.  Y.)  569.  lect.      Weiss    v.    Meyer,    24    Oregon 

8.  Latimer  v,  Morrain,  43  Wis.  107 ;  108. 

Cord  V,  Southwell,  15  Wis.  211.  Retaxatioii. — ^Though  a  retaxation  of 

In  Cross  v.  Chichester,   4  Oregon  costs  will  not  be  gran  ted  on  the  ground 

114,  the  court,  speaking   by  Upton,  J.,  of  the  allowance  of  an  improper  item, 

says:  ''The  practice  which   the  court  not  objected  to  on  the   taxation,   yet 

has  endeavored  to  establish  requires,  in  such  an  item  will  be  deducted  on  ap- 

the  first  place,  simply  a  cost  bill  or  plication   for  a  retaxation.    Pentz   v. 

statement   of     disbursements,     which  Hawley,  2  Barb.  Ch.  (N.  Y.)  552. 
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d.  Time  of   Taxation. — Costs  may  not  properly  be  taxed 

before  final  judgment,^  and,  in  the  absence  of  statutory  provi- 
sion, they  must  be  taxed  within  a  reasonable  time  thereafter,  or 
the  right  to  them  will  be  lost.* 

1.  Small    V,  Zacharie,  4    La.    144;  being  one  of  fact  and  for  the  niff/riW 

Nellis  V.  De  Forrest,  6  How.  Pr.  (N.  court  to  decide. 

Y.  Supreme  Ct.)  413.    See  Mitchell  v.  After  Judgment  la  Entered  and  tlie 

Westervelt,  6  How.  Pr.  (N.  Y.  Supreme  Term  Paaaed,  the  judgment  cannot  be 

Ct.)  365,  affirmed  in  6  How.  Pro.  (N.  amended  by  inserting  other  costs  to 

Y.)  31 1,  note.  which  a  party  might  have  been  entitled 

Costs  ought  to  be  taxed  where  the  if  they  had  been  proved  before  judg- 

judgment  is   rendered  in   the  County  ment.     Hyer    v,    Caro,    18    Fla.  694; 

Court,  so  that  any  question  in  respect  Barnes  v.  Smith,  104  Mass.  363. 

thereto  may  be    heard   with    the  ex-  In    Connecticut,   after  the    close  of 

ceptioQs  in  the  Supreme  Court.    Ellen-  the  term  in  which  a  judgment  for  costs 

wood  r>.  Parker,  3  Vt.  65.  has  been  awarded,  the  court  may  tax 

Blaster's  Report. — Cost  of  a  suit  may  the  amount  of  the  costs,  and  the  clerk, 

be  taxed  after  the  court  has  refused  to  if  he  has  left  a  blank  for  the  amount  in 

grant  a  new  trial,  and  has  rendered  a  the  record,   may  fill    it    up    with  the 

decree,  though  bejfore  the  master's  re-  amount  so  taxed,  after  which  the  judg- 

port  as  to  the    amount    of    alimony,  ment  will  be  considered  precisely  as  if 

Mulock  V,  Mulock,   i    Edw.  Ch.   (N.  the  record  had  been  fully  made  up  im- 

Y.)  14.  mediately  after  its  rendition.    Calhoun 

CallfiWBia. — Under  Cal.   Code    Civ.  v.  Porter,  21  Conn.  530. 

Pro.,  §  1033,  requiring  the  cost  bill  to  Remittitur. — Bills  of  costs,  including 

be  filed  within  five  dAys  after  verdict  or  those  of  printing,  may  be  taxed  and  filed 

notice  of  the  decision,  a  cost  bill  filed  after  remittitur  from  the  court  of  errors, 

before   the  decision  must  be  stricken  Northampton  Live- Stock    Ins.  Co.  v, 

out  as  premature.     Sellick  v.  De  Car-  Stewart,  40  N.  J.  L.  103. 

low,  95  Cal.  644.  Oallfomla. — Under  section  1033  of  the 

▲  Motion  to  Tax  All  tlie  Costs  Acemed  Code  of  Civil  Procedure,  in  an  action 

in  an  action  up  to  date  is  properly  over-  tried  by  the  court,  a  memorandum  of 

ruled  where  it  is  shown  that  some  of  costs  is   notf  filed  in  time  if  it  is  filed 

the  costs  should  not  be  taxed.    Bush  v,  more  than  five  days    after  the  party 

Groomes,  125  Ind.  14.  claiming  the  costs  had  knowledge  of 

After  Jndipment  is  Batisfled,  a  party  the  decision,  though  no  notice  of  the 

cannot  claim  that  costs  due  him  were  decision  has  been  served  on  him  b^  the 

not  taxed  and  ask  that  the  judgment  be  adverse     party.    MuUally    v.     IHsh- 

remodeled  and   reentered.    Gaines    v,  American    Benevolent    Soc,    69  Cal. 

Mensing,  64  Tex.  325.     Nor  can  he  file  559. 

an  additional  cost  bill  and  have  execu-  Probate  Conrt. — A  cost  bill  in  the 

tion  issued  for  additional  costs.    Snipes  probate  court,  in  case  of  costs  for  any 

T.  Beezley,  5  Oregon  420.  purpose  other  than  the  charges  of  offi- 

S.  State  V.  Munds,  7  Oregon  80.  cers  appointed  by  the  court,  should  be 

Reasonable  Time. — The  next  ensuing  filed  within  the  time  specified  for  filing 

terra  of  court  was  held  not  to  be  a  rea-  cost  bills  in   civil  cases.    Ricaud*s  Es- 

sonable    time    in    State    v,  Munds,  7  tate,  Myr.  Prob.  (Cal.)  158. 

Oregon   80.     But,    in    Delaware,    the  In  Wisconsin,  if  the  successful  party 

court  heard  an  application  for  taxation  fails  to  tax  his  costs  within  the  sixty 

of  costs  as  to  the  attendance  of  wit-  days  limited  by  Wis.  Laws,  1882,  c.  202, 

nesses  at  the  term  af^er  trial.     Stean  v.  he  waives  his  rights  thereto.  Fox  River 

Anderson,  4  Harr.  (Del.)  209.  Flour,  etc.,  Co.  v,  Kelley,  70  Wis.  305. 

In  Farley  v,  Bryant,  41  Me.  400,  it  This  statute  applies  in  a  lien  action , 
was  held  that  the  nisi  prius  court  had  as  well  as  in  other  actions,  Crocker  v. 
properly  allowed  items  of  costs  to  be  Currier,  65  Wis.  662 ;  but  special  pro- 
filed after  the  expiration  of  a  year  from  ceedings,  such  as  those  for  the  con- 
the  rendition  of  judgment,  it  appearing  demnation  of  a  railroad,  do  not  come 
that  the  party  applying  for  leave  to  within  the  purview  of  the  law.  Cor- 
thus  file  them  had  exercised  due  dili-  ntsh  v.  Milwaukee,  etc.,  R.  Co.,  60 
geoce;  the  question  of  due   diligence  Wis.  476. 
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TTT  Betiew  07  Tazatiov — 1.  In  Lower  Court  —  a.  Proper 
Procedure. — Usually,   if  either  party  feels  aggrieved  by  the 

taxation  as  made  by  the  taxing  officer,  his  proper  course  is  not  to 

appeal  from  the  action  of  the  latter  to  a  higher  court,*  but  to 

move  in  the  court  in  which  the  costs  are  taxed  for  a  retaxation, 
or  to  appeal  to  the  court  from  the  decision  of  the  taxing  officer, 

as  the  proceeding  is  termed  in  some  states.*  ^ 

The  granting  of  a  nonsuit  on  hear-  Ct.)  306;  Matthews  v.    Matson,  3  Civ. 

ing  testimony  for  both  parties  is  a  com-  Pro.    Rep.   (N.   Y.  Marine  Ct)   i^; 

plete  determination  of  the  suit  so  far  Watson  v.    Gardiner,    50    N.  Y.  671 ; 

as  the  court  is  concerned,   and  if  the  Gasz  v.  Strick  (Buffalo   Super.  Ct.),  9 

defendant  fails  to  have  his  costs  taxed  N.  Y.   Supp.  408;  Andrews  v.  Cross, 

within  sixty  days,  he  waives  them.  Mc-  17  Abb.  N.Cas.  (N.  Y.  Supreme  Ct.)  92. 

Donough   V.  Milwaukee,  etc.,  R.  Co.,  North    Carolina. — Wells  v,   Good- 

69  Wis.  358.  bread,  1  Ired.  Eq.  (N.  Car.)  9. 

Waiver  of  Limitation. — The  effect  of  a  Tennessee, — State  v,  Goodbar,  8  Lea 

stipulation,  between  parties,  that  either  (Tenn.)   451 ;   Sherman   v.    Brown,    4 

may  move  for  judgment  at  any  general  Yerg.  (Tenn.)  561. 

or  special  term  upon  the  special  verdict  JVaskingion. — Newljerg  v.  Farmer, 

rendered,  and  that  no  advantage  should  i  Wash.Ter.  183. 

be  taken  by  the  other  on  account  of  the  The  prevailing  party,  after  taxing  his 

postponement,  is  to  waive  the  limita-  bill  of  costs,  gave  it  to  the  other  party, 

tion  of  chapter  202,  Laws  1882,  and  pre-  who  marked  several  items  as  improp- 

serve  to  the  successful  party  his  right  to  erly  taxed  and  then  handed  it  to  the 

costs,  though  his  judgment  is  not  per-  clerk,  announcing  that  if  any  of  those 

fected  within  sixty  days  after  the  ver-  items  were  allowed   he  should  appeal, 

diet.     Blomberg  v.  Stewart,  67  Wis.  455.  and,  while  the  execution   was  in   the 

Tbe  Unsuecessftil  Party  has  no  right,  clerk's  hands,  reminded  him  that  anap- 

before  the  sixty  days  have  elapsed,  nor  peal  was  claimed.     It  was  held  that  an 

has  the  clerk  or  court,  to  attempt  to  appeal  was  duly  entered.     Winslow  v, 

perfect  judgment  by  inserting  costs  not  Hathaway,  i  Pick.  (Mass.)  211. 

taxed  on  motion  of  the  prevailing  party.  Ministerial  Act. — A  motion  to  retax 

Hoye  V,  Chicago,  etc.,  R.  Co.,  65  Wis.  costs  is  simply  a  motion  to  correct  a 

243.  ministerial  act  of  the  clerk  or  officer 

1.  Bailey  v.  Stone,  41  How.  Pr.  (N.  performing  the  taxation.  Noland  v. 
Y.  Supreme  Ct.)  346;  Allen  v.  Hickson,  Lock,  16  Ala.  52. 

6  N.  J.  L.  409.  In  Wisconsin,  it  is  declared  that  a 
Sontli  Carolina. — Appeal  may  not  be  motion  to  retax  costs  can  only  be  en- 
taken  from  a  clerk's  taxation  of  costs  tertained  in  open  court,  since  it  is  in 
until  judgment  has  been  had  thereon,  the  nature  of  an  appeal  to  the  Circuit 
Dauntless  Mfg.  Co.  v,  Davis,  34  S.  Court  from  the  taxing  officer.  Schauble 
Car.  536.  V.  Tietgen,  31  Wis.  695. 

2.  Alabama. — Pry  or  v.  Beck,  21  Ala.  In  North  Carolina,  a  motion  to  retax 
393  J  Spann  v.  Cole,  13  Ala.  473;  State  costs  may  be  made  before  the  clerk  who 
V.  Parker,  83  Ala.  369.  made    the    taxation,  from    whom    an 

California. — Petty   v.   San  Joaquin  appeal  lies  to  the  judge  at  chambers,  or 

County,  45  Cal.  245;  Meeker  t^.  Harris,  it  may  be  made  in  the  first  instance 

33  Cal.  285.  before  the  judge  at  term  time.     Cure- 

Illinois. — Miller  v,  Adams,  5  111.  195.  ton  v.  Garrison,  iii  N.  Car.  271. 

JCansas, ^—Liinton  v.  Housh,  4  Kan.  In  Hew  Tork,  general  power  rests  in 

536.  courts    to    correct    their    own    recent 

Missouri. — Warrensburg    v.   Simp-  proceedings,  hence  they   may  open  a 

son,  22  Mo.  App.  695.  taxation  of  costs  when  justice  demands, 

Nebraska. — Wilkinson  v.  Carter,  22  irrespective  of  special  statute.    Dietz 

Neb.    186;    De    Witt  v.  Mattison,   26  v.  Parish,  43  N.  Y.  Super.  Ct.  87.  And 

Neb.  655.  under  the  code  they  may  review  the 

New    Tork. — Beattie    v.     Qua,    15  clerk's  taxation  of  costs.  Whipple  v.  Wil- 

Barb.  (N.Y.)    132;    Comly    v.    New  Hams,  4  How.  Pr.  (N.  Y.)  28.    Further, 

York,  I  Civ.  Pro.  Rep.  (N.  Y.  Supreme  they  have  the  right,  in  their  discretion, 
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Such  a  motion  or  appeal  will  not  raise  the  question  of  the 
liability  of  a  party  for  costs  as  determined  by  a  prior  award  by 
the  court^ 

to  order  a  retaxation  at  any  time,  and  narily  be  allowed  on  appeal  from  his 
may  grant  it,  although  no  appeal  has  action.  The  proper  course  is  said  to 
been  taken  from  the  clerk's  taxation,  be  td  withdraw  the  bill  and  make  a 
Cohu  V.  Husson,  13  Daly  (N.  Y.)  new  application,  or  to  ask  for  a  post- 
354,  ponement  and  supply   the  defects  by 

TlM  taptrlor  Court  in  Georgia  may  the  adjourned  day.    Jeffery  v,  Hursh, 

order  its  clerk  to  revise  a  judgment  for  58  Mich.  248. 

costs,  and  may  order  the  costs  to  be  In  Maine,  errors  in  taxation  may  be 

retaxed,     McGuire  v.  Johnson,  25  Ga.  amended  after  the  issuing  of  execution, 

604.  if  there  be  anything   to  amend  by — er- 

llM  Afflmianco  by  the  Court  of  the  rors  being  the  misprision  of  the  clerk, 

taxation  of  costs  by  the  clerk  in  favor  Wright  v,  Wright,  6  Me.  415. 

of  the  plaintiiT,  when  costs    are  dis-  Bepleyylng  Fee  BUI. — After  a  fee  bill 

cretlonary,  is  an  exercise  of  the  court's  has  been  made  out  by  the  proper  of- 

discretion.     Turner     v.    HoUeran,    8  ficer,  it  is  prima  facie  correct,  and  it 

Minn.  451.  can  only  be  challenged  on  direct  pro- 

■amdaaras  is  not  the  proper  remedy  ceedings,  either  by   replevying  it  or  on 

to  correct  a  defect  in  the  taxation  of  motion    to   retax    costs.     Parlsher    v, 

coats.    State  v,  Kenosha  Circuit  Ct,  Waldo,  72  III.  71. 

3   Wis.  809;    nor  is  certiorari,    Petty  Pendliig  a  Motion  to  Retax  costs,  the 

V.  San  Joaquin  County,  45  Cal.  245;  clerk  has  no  power  to  enter  a  judgment 

nor  the  setting  aside  of  the  judgment,  for  costs.    Santa    Clara  Valley  Mill, 

Poxmann  v.  Frede,  72  Wis.  226;    nor  etc.,   Co.  v,   Santa   Cruz  County,  71 

a  motion  in  arrest  of  judgment.  Van  Cal.  268. 

Gundy  v,  Carrigan,  4  Ind.  App.  333.  Supersedeas. — A  rule  to  retax  costs 

An  injunction  proceeding  to  restrain  does  not /<?r  j^  operate  as  a  supersedeas 

the  collection  of  costs,  based    on  the  of  judgment    Miller  v,  Netherland,  i 

ground  that  the  items  are  illegal,  should  Swan  (Tenn.)  66. 

be  treated  as  a  motion  to  retax.    Lock-  An   Executor  of  a  Will  admitted  to 

art  V.  Stuckler,  49  Tex.  765.  probate   may  move  for  a  retaxation  of 

Tlie  I&sertion  by  the  Clerk,  in  a  judg-  costs  on  a  contest  of  another  will  ad- 

ment,  of  the  amount  of  costs  as  origi-  judgedinvalid  before  his  appointment  as 

nally  taxed,  without  a  taxation,  after  he  executor,  in  which  the  costs  were  taxed 

has  been  ordered  by  the  court  to  retax  against  the  estate.    Allen  v.  Seaward, 

them,  is  a  nullity,  and  the  court  will  86  Iowa  718. 

stay  proceeding  on  an  execution  issued  The    BeAisal    of  the  Court    to  retax 

for  the  collection  of  such  costs,  and  di-  costs  and    strike    out    the    allowance 

rect   that  the  amount  improperly   in-  made  to  a  referee  for  his  services  is,  in 

eluded  be  stricken  from  the  judgment,  effect,  a  granting  of  the  same  to  him. 

Ross  V.  Heathcock,  57  Wis.  89.  Clark  v.  Hill,  33  Mo.  App.  116. 

On  a  Motion  to  Modify  a  Judgment,  a  In  English  Practice,  a  taxation  by  a 
retaxation  of  costs  cannot  be  urged,  bankruptcy  taxing  master,  upon  a  re- 
Kraft  v»  Raths,  45  Mich.  20.  view  of  a  taxation  by  a  county  court 

On  Scire  Facias  to  revise  a  judgment,  registrar,    required   by   the  Board    of 

the  question  of  illegally  taxing  costs  Trade  under  the  English  Bankruptcy 

cannot  be  raised   on  motion.     Phillips  Rules  of  1886,  ^  124,  may  be  reviewed 

r.  Hunt,  I  N.J.  L.  160.  by   the  judge  in    bankruptcy.    In  re 

In  Proceedings   by   Rule,  against    a  Alison  (1892),  2  Q^  B.  587. 

sheriff,  an  erroneous  taxation    of    his  1.  Yeagley   v,    Wenger,   5   Luz.  L. 

costs  cannot  be  considered.     It  should  Reg.  (Pa.)  119. 

be  rectified  by  motion  or  on  exceptions  The  Merits  of  a  Judgment   are  not 

taken.     Prince  v.    Sutherland,    12  S.  opened  up  to  inquiry  bpr  a  motion  to 

Car.  109.  retax  costs.    The  clerk,  m  taxing  costs, 

Defects  in  a  BUI  of  Costs,  it  has  been  must  pursue  the  judgment.    Tecumseh 

held  in  Michigan,  must  be  supplied,  if  Iron   Co.  v,  Mangum,   67    Ala.    246. 

at  all,  while  the   matter  is    before  the  Hence,  where  items  of  costs  are  spe- 

taxing  officer ;  no  amendment  can  ordi-  cifically  allowed  by  the  trial  court  and 
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Cofti  of  the  Motion  are  sometimes  allowed  to  the  prevailing  party. ^ 
b.  Time  of  Moving  for  Retaxation— (i)  In  General.— ^o 

definite  time  can  be  stated  after  which  the  motion   to    retax 

may  not  be  made  ;^  but  in  the  absence  of  good  cause,  it  will 
usually  not  be  entertained  when  made  several  terms  after  the 
rendition   of    judgment,^  •  or  after  the   payment    of  the  costs 

adjudged  against  a  party,  such  allow-  In  Indiana,  it  is    declared    that  a 

ance  and  judgment  cannot  be  reached  motion  to  retax  costs  maj  be  made  at 

by  the  ordinary  motion  to  retax.     Bos-  any  time  during  the  term  in  which  the 

ley  V,  Parle,  35  Mo.  App.   232;  Fair-  judgment  is  rendered,  as  during  such 

bairn  v,  Dana,  68  Iowa  331.    Similarly  term    the    proceedings    are    in  fieri. 

as  to    merits    of   a  verdict.     State  v.  Merrill  v.  Shirk,  128  Ind.  503. 

Baldwin,  79  Mo.  243.  In  New  Torh^  motion  for  a  retaxa- 

▲  Motion  to  Vacate  aa  Ordor  for  Costs  tion  must  be  made  without  delay,  and 

should  be  adjudicated  on  trial  of  the  must  be  founded  on  the  papers  used  be- 

case,  and  not  on  motion  for  retaxation.  fore   the  clerk.     People    v.   Lewis,   28 

Sanford  v.  Rowley,  93  Mich.  509.  How.  Pr.  (N.  Y.  Supreme    Ct.)   159. 

llaiidato  of  Supreme  Conrt. — Where.  The    motion  should  be  made  before 

the  costs  have  been  taxed   in  a  certain  payment  or  the  loss  of  a  term,  or  an 

way  in  conformity  with  the  mandate  excuse   must   be  shown.     Collomb  v. 

of  the  Supreme  Court,  a  motion  in  the  Caldwell,   i   Code  Rep.  N.  S.  (N.  Y. 

lower  court  to  retax  the  costs  will  not  Supreme  Ct.)  41,  5  How.  Pr.  (N.  Y.) 

be  granted.     Ames  v,  Scudder,  20  Mo.  336.    The   court  may  order  a  retaxa- 

App.  64;  McCord  v.  Doniphan  Branch  tion  at  any  time,  and   this   although 

R.  Co.,  21  Mo.  App.  317.  no  appeal  was  taken  from  the  taxation. 

1.  State  f.  Allen,   26  N.  J.  L.  147;  Cohu  v,  Hussom,  13  Daly  (N.  Y.)  334, 

Reeve  v.  Eft,  31  N.  J.  L.  139;  Crippen  affirming ^  How.  Pr.  N.  S.  (N.  Y.)  130. 

V,  Brown,  ii  Paige  (N.   Y.)  628;  New  In  J/i^^/jji]^^!,  it  has  been  held  to  be 

York   L.   Ins.,  etc.,   Co.  v.  Davis,  10  doubtful  if  there  can  be  a  retaxation  of 

Paige  (N.  Y.)  507.  costs  after    final   judgment    rendered. 

If  Both  Parties  Are  Partly  BucoessfU,  Clark  t;.  Anderson,  2  How.  (Miss.)  852. 

costs   are   allowed  neither.     Lloyd   t/.  In   California ^   permission   was  ac- 

Brewster,  5  Paige  (N.  Y.)  87 ;  Otis  v.  corded  a  defendant,  moving  for  a  new 

Forman,  i  Barb.  Ch.  (N.  Y.)  30;  Doe  trial,  to  make  a  motion  for  a  retaxation 

f .  Green,  2  Paige  (N.  Y.)  347.  of  costs  after  twenty  days  had  elapsed 

If  a  party  appealing  from  a  taxation  after  the  granting  of  the  new  trial,  if  it 
is  only  successful  as  to  a  part  of  the  should  then  be  necessary  to  have  a  re- 
items  objected  to,  neither  party  is  al-  taxation.  Higuerra  v,  Bernal,  46  Cal. 
lowed  costs ;  but  if,  in  repelling  pre-  580. 

sumptions  arising  from  deceptive  af!i-  In  Nebraska^  a  motion  to  retax  costs 

davits  on  the  omer  side,  he  is  put  to  made  necessary  by  mistake,  neglect  or 

additional  expense,  such  additional  ex-  omission  of  the  clerk,  or  irregularity  of 

pense  will    be  allowed    against  him.  obtaining  judgment  or  order,  may  be 

People  V.  Elmer,  3  Paige  (N.  Y.)  85.  made  at  any  time  within  three  years 

The  refusal  of  an  application  for  re-  after  judgment,  if  reasonable  notice  be 

taxation   should  carry  costs    with    it.  given  to  the  other  party  or  his  attor- 

Pentz  V,  Hawley,   2    Barb.    Ch.    (N.  ney.    Cattle  v,  Haddox,  17  Neb.  307. 

Y.)  552.  Street    Cases. — After   the    report  of 

In  South  Carolina^  the  adjustment  of  commissioners  in  street  cases  has  been 

costs  is  held  not  to  be  a  reference,  and  confirmed,  there  can  be  no  retaxation 

no  charge  can  be  made  for  it.    Cureton  of  costs.    If  there  is  a  need  of  retaxa- 

v:  Westfield,  24  S.  Car.  457.  tion,  it  must  be  had  before  the  con- 

8,  InJVorMCar£»/iira,ithas  beenheld  firmation.     Matter    of     Seventy-sixth 

that  the  court  has  power  to  entertain  a  Street,  12  Abb.   Pr.  (N.    Y.  Supreme 

motion  to  retax  a  bill  of  costs,  though  Ct.)  517. 

made  at  the  next  term  after  judgment  8.  Morris  v.   MuUett,  i  Johns.  Ch. 

entered.    It  appears  that  the  motion  (N.  Y.)  44;    M'Lean   v.   Forward,    i 

could   be  made  any  time  within  one  Cow.  (N.  Y.)   49;  Den  v.  Chapman, 

year  after  judgment.    In  re  Smith,  105  8  N.  T.  L.  176. 

N.  Car.  167.  When  a  motion  to  retax  is  made  at 
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as  first  taxed.^ 

(2)  After  Appeal. — ^While  an  appeal  from  a  judgment  including 
costs  is  pending  in  a  higher  court,  the  motion  to  retax  may  not 
be  made  ;*  and  an  appeal  has  been  held  a  waiver  of  the  right  to 

the  next  term  after    the  entrj  of  the  funded  at  a  subsequent   term,  though 

judgment,    the  court  errs  in  denying  thej  have   been  previously   collected. 

its  authority  to  entertain  the  motion.  Maupin  v,  Whitson,  2  Heisk.  (Tenn.) 

In  re  Smith,  105   N.  Car.  167;  Briley  i ;    Williams   v.   Henderson,   i   Overt 

V,  Hedges,  3  Port.  (Ala.)  335 ;  Conawav  (Tenn.)  424. 

r.  Conaway,  xo  Ind.  App.  229;  Clark  In   Missouri,    the    court    may,    on 

T.  Hilly   33   Mo.    App.  116;    Dulle   v.  notice,  correct  an  erroneous  taxation  of 

Deimler,  28  Mo.  583.  costs  after  the  lapse  of  the  term  and 

Tlie  Oonrt  Has  HoPowsr  to  Bevlsw  the  the  payment  of  the  costs  as  first  taxed, 

judgment  at  a  term   subsequent  to  its  State  v,   Hannibal,   etc.,   R.    Co.,    78 

entry,  where  the  liability  of  the  plain-  Mo.  575. 

tifiF  to  costs  has  been  passed  upon  by  Texas, — The  court,  on  motion,  or- 
the  court,  and  the  imposition  of  the  dered  a  retaxation  of  costs,  at  a  term  of 
costs  is  part  of  the  judgment  of  the  court  after  judgment,  excluding  certain 
court  itself,  and  the  clerk  has  made  no  witness  fees  for  informality  of  taxation, 
mistake.  If  the  court  errs  in  the  award  The  costs,  as  retaxed,  were  then  paid, 
of  costs,  the  plaintiff's  remedy  is  by  Later,  but  in  the  same  term,  on  motion, 
motion  during  the  term,  within  four  the  costs  were  again  ordered  to  be  re- 
days,  for  a  new  trial.  So  held  in  Mis-  taxed  so  as  to  include  the  witness  fees, 
iouri.  Mann  v.  Warner,  22  Mo.  App.  whose  informality  had  been  cured.  It 
577.  was  held  that  the  fact  of  payment  under 

AviOleatioii  was  Hade,  Hsarly  a  Tear  the  first  order  did  not  preclude  the 
after  entry  of  judgment  and  after  its  judgment  ordering  the  second  taxation 
payment  in  full,  to  have  attorney's  fees  from  being  correct, 
taxed,  in  an  action  upon  an  attachment  Witness  Fees  Erroneously  Taxed 
bond,  there  being  an  averment  that,  against  one  party  and  paid  by  him  can- 
owing  to  some  oversight,  such  fees  not  be  collected  back  from  such  wit- 
were  not  taxed  upon  the  entry  of  the  nesses,  but  the  other  party  must  pay 
judgment.  The  court  refused  to  have  them.  Gray  v.  Alexander,  7  Humph, 
them  taxed.    Solomon   v,   McLennan,  (Tenn.)  16. 

81    Iowa  406,  Mooers  v,  Saunders,  6  As  between  Attorney  and  OUent,  the 

Chan.  Sent.  (N.  Y.)  75.  court,  it  has  been  held,  has  authority  to 

In  New  H^unpsblre,  it  has  been  held  order  a  retaxation  even  after  settlement, 

that  the  question  of  costs  is  not  revisa-  payment  and    discontinuance.     Stock- 

ble  at  the  law  terms  unless  specially  re-  holm  v.  Robbins,  24  Wend.  (N.  Y.)  109. 

served.   Nutter  v.  Varney,  64  N.  H.  334.  Costs  of  a  Motion  to  Retax  will  not  be 

Yaeatlng  Judgment. — An  appeal  from  allowed,  where  such  motion  is  not  made 

the  clerk  to  the  judge,  in  the  matter  of  till  after  the  costs,  as  first  taxed,  are  paid 

taxing  costs  after  judgment,  does  not  in  full  and  receipt  given.    Pearman  v 

vacate  the  judgment ;  but  a  waiver  of  Gould,  42  N.  J.  Eq.  4. 

the    appeal    leaves   the  judgment    in  8.  Levi  v.   Karrick,   15   Iowa     444; 

force  as  of  the  day  of  its  entry.    Mel-  McGlaughlin   v,  0*Rourke,    12   Iowa 

vin  V.  Bird,  131  Mass.  561.  459. 

1.  Thompson  v,  Dotj',  72  Ind.  336;  In  Missouri,  it  has  been  held  that  a 

New  York  v,  Cornell,  9  Hun  (N,  Y.)  motion  to  retax    costs    may  be  enter- 

2x5;  Day  V.  Beach,  i  How.  Pr.  (N.  Y.  tained  in  the  trial  court  after  an  appeal 

Supreme  Ct.)  236  (and  see  Hinckley  has  been  taken.     Briscoe  v,  Kinealy, 

V.  Boardman,  3  Cai.  (N.  Y.)  134,  Col.  9  Mo.  App.  590. 

&  C.  Cas.   (N.  Y.)   478);  Barnes  v.  In  the  Pennsylvania  Orphans'  Court 

Smith,  104  Mass.  363 ;  Schermerhorn  it  is  not  necessary  that  costs  be  taxed 

V.  Van    voast,    5   rfow.    Pr.   (N.   Y.  before  an  appeal  is  taken  to  the  Su- 

Supreme  Ct.)  450.  preme  Court,  but  they  may  be  taxed 

Id  Tennessee,  it  is  held  that  the  tax-  after  the  determination  of  the  appeal, 

ation  of  costs  is  at  all  times  under  the  In  re  Barber's  Estate,  x  Pa.  Dist.  Rep. 

control  of  the  court,  and  the  court  may  138,  29  W.  N.  C.  (Pa.)  552,  11  Pa.  Co. 

order  costs  wrongfully  taxed  to  be  re-  Ct.  Rep.  242. 
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move  for  retaxation.^ 

£.  What  the  Motion  Should  Show.— When  the  error  is 
not  apparent  upon  the  face  of  the  taxation,  it  should  be  disclosed 
by  proof,  usually  by  affidavits,  or  by  a  report  of  the  facts  from 
the  clerk.  The  items  objected  to  should  be  specifically  pointed 
out,  and  the  motion  should  state  that  they  were  objected  to 
before  the  taxing  officer,  and  give  the  grounds  of  objection.^ 

The  mode,  however,  of  stating  objections  to  the  taxation  is 
mere  matter  of  practice,  and  may  be  regulated  by  the  court  in 
which  the  objections  originate.* 

Votioe  of  SoUzfttion. — Notice  of  an  application  for  retaxation  must 
usually  be  given  the  adverse  party.* 

1.  Pfaudler  Barm  Extracting  Bung-  SpocUloatloii  of  Itama. — Haseltine  v. 

ing  Apparatus  Co.  v.  Sargent,  43  Hun  St.  Louis,  etc.,  R.  Co.,  39  Mo.   App. 

(N.  Y.)  154;  Gnckenheimer  v.  Ange-  ^34;  Brownlee  v.  Hewitt,  i  Mo.  App. 

vine,  16  Hun  (N.  Y.)  453;  Sleeman  v.  004;   Turner  v.  Scheiber,  89  Wis.    i; 

Hotchkiss  (Supreme  Ct.),    18  N.  Y.  Reed  v.  Smith,  25  Neb.  64. 


Supp.  533 ;  Stevens  v.  New  York  El.  If  the  costs  as  taxed  are  assailed  on 
R.Co.  (Super.  Ct),  9N.  Y.  Supp.  707.  the  ground  that  the^  are  not  in  con- 
Where  a  party  served  a  notice  of  ap-  formitj  with  the  judgment,  or  that 
peal  from  the  judgment  as  entered,  un-  items  are  taxed  which  are  not  properly 
der  the  erroneous  impression  that  the  taxable  as  costs  at  all,  then  the  motion 
costs  had  not  yet  been  taxed,  the  gen-  need  not  specifically  point  out  the 
eral  rule,  that  when  a  party  takes  such  objectionable  item ;  otherwise  it  must, 
action  in  a  case  as  implies  the  regular-  Tittman  v.  Thornton,  53  Mo.  App. 
ity  of  some  previous  action  of  the  op-  512. 

posite  party,  he  waives  his  objection  to  In  a  suit  to  enjoin  the  collection  of 
the  irregularity,  is  not  to  be  applied,  costs,  it  is  error  to  enjoin  those  items 
and  a  motion  to  readjust  the  costs  against  which  there  is  no  complaint, 
should  be  granted.  Le  Roy  v,  Browne,  Lockart  v,  Stuckler,  49  Tex.  765. 
54  Hun  (N.  Y.)  584.  Shorlirs  Coot8.~Where  a  motion  is 
8.  Carver  v,  Adams,  40  Vt.  552 ;  made  to  retax  a  sheriffs  costs,  the  bur- 
Hays  V,  Williams,  9  N.  J.  L.  383.  den  of  proving  that  the  costs  are  le- 
¥toot — Packer  v.  Packer,  24  Iowa  gaily  chargeable  and  were  properly 
20;  Hibbard  v,  Tomlinson,  2  Mont,  incurred  rests  upon  the  sheriff.  Miller 
220 ;  Constantine  v»  Van  Winkle,  2  v,  Muegge,  27  Mo.  App.  670. 
How.  Pr.  (N.  Y.  Supreme  Ct.)  273;  In  New  Tork,  copies  of  the  papers 
People  V.  Oakes,  i  How.  Pr.  (N.  Y.  used  before  the  clerk  need  not  be  served 
Supreme  Ct.)  195  ;  Webb  v,  Crosby,  11  by  the  party  moving  for  retaxation  of 
Paige  (N.  Y.)  193;  Genesee  County  costs;  in  case  of  a  dispute  as  to  what 
Sav.  Bank  v,  Ottawa  Circuit  Judge,  54  papers  were  used,  the  moving  partr 
Mich.  305;  Hefferen  v.  Northern  Pac.  should  present  a  certificate  of  the  clerk 
R.  Co.,  45  Minn.  476;  Sherman  v.  Jos-  showing  what  papers  or  records  were 
lin,  52  Mich.  ^74.  used,  and  should  produce  the  original 
Where  the  items  objected  to  are  not  papers  or  certified  copies  thereof  in 
provided  for  in  the  fee  bill,  the  affidavit  court.  Ferguson  v.  Wooley,  9  Civ.  Pro. 
for  retaxation  need  only  show  that  they  Rep.  (N.  Y.  Supreme  Ct)  23(5. 
were  objected  to  before  the  taxing  offi-  The  only  papers  which  can  be  con- 
cer.  As  to  other  items,  the  ground  of  sidered  upon  a  motion  for  a  retaxation, 
objection  should  be  stated  in  the  affi-  are  those  which  were  presented  to  the 
davit.  Wilder  v,  Wheeler,  i  How.  Pr.  clerk  and  passed  upon  by  him.  Var- 
(N.  Y.  Supreme  Ct.)  136.  num  v,  Wheeler,  9  Civ   Pro.  Rep.  (N. 

In  Illinois^  a  determination  by  the  Y.  Supreme  Ct.)  421. 

court,  in  inquiring  into  the  action  of  the  8.  Davidson  v,  lJamprey,i7  Minn.  t2. 

clerk  in  taxing  costs,  must  be   based  4.  Hays  v,  Williams,  9  N.  J.  L.  3^ ; 

upon   evidence   or    upon    comparison  Gage  v.  Page,  10  Tex.  365. 

with  the  items  in  question.    Tewes  v.  In  Missouri ^  the  failure  to  give  for- 

Harmon,  29  111.  App.  254.  mal  notice  of  a  motion  to  retax  costs 
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A  <  * 

d.  Action  of  the  Court.— Upon  a  review  oi  the  taxation, 
the  proper  inquiry  for  the  court  is  not  how  the  clerk  arrived  at 
the  result,  but  whether  the  latter  is  correct ;  ^  and,  upon  deciding 
in  the  negative,  the  court  should  not  remand  the  case  to  the 
derk  or  appoint  an  auditor,  but  should  itself  retax  the  costs.^ 

S.  TTpoii  Appetl— a.  From  What  Appeal  may  be  Taken. — 
In  order  to  obtain  a  consideration  upon  appeal  of  the  correctness 
of  the  taxation,  it  is  necessary  that  the  objection  thereto  should 
be  raised  in  the  lower  court  in  some  proper  manner,  usually  by  a 
motion  to  retax.' 

has  been  held  immaterial  where  the  ing  a  retaxation  of  costs.    Matthews 

other  partj  had  actual  notice,  was  pres-  v,  Matson,   3  Civ.  Pro.   Rep.  (N.  Y. 

ent  at  the  hearing  of  the  motion,  and  Marine  Ct.)  157. 

was  not  prejudiced  by  his  failure  to  re-  Where,  on  taxation  of   costs,  after 

ceive  formal   notice.     State  v.  Smith,  notice,  an  item  of  term  fees  is  stricken 

13  Mo.  App.  421.  out,  the  moving  party  cannot  have  a 

1.  EUison  V.  Stevenson,  6  T.  B.  Mon.  retaxation  in  order  to  have  the   item 

(Kj.)  372.  included.    Burrows  v.  Butler,  38  Hun 

PxvflimiptUnL — Where    the    proper  (N.  Y.)  121. 

officer  has  made  a  taxation  of  costs,  the  2.  Hawkins  xk  Fuller,  62   Mich.  531; 

presumption  is  in  favor  of  the  correct-  Lockart   v.    Stuckler,    49    Tex.    705 ; 

ness  of  an  execution  for  such  costs;  and  Walden  v.  Dudley,  49  Mo.  419. 

where  a  motion  to  retax  is  dismissed  Motion  to  Set  Aside  Tazatlon. — On  the 

for  lack  of  prosecution,  it  is  not  incum-  hearing  of  a  motion  to  set  aside  a  taxa- 

bent  on  the  court  to  examine  the  several  tion  of  costs,  both  parties  appearing  at 

Items  to  see  if  they  are  in  fact  correct,  the  hearing,  the  court  maj'  direct  not 

Lockhart  v.  Lytle,  51  Tex.  601.  only  that  the  taxation  be  set  aside,  but 

VatflgOBce. — Retaxation  will  be  re-  that  any  judgment  for  costs  entered  up 

fused    where    there    has    been    gross  be  vacated.    Jones  v.  Cook,    xi    Hun 

negligence,    Hart  v,    Lindsay,   Walk.  (N.  Y.)  230. 

(Mich.)  72;  or  where   the  party  has  8.  Alabama, — Faulkner  v.  Chandler, 

been  guilty  of  great  laches,    renfield  v,  11  Ala.  725. 

James,  4  Hun  (N.  Y.)  69.  California. — Muir  t».   Meredith,  83 

BMOlsiioii  of  Bxeeu. — Where  the  tax-  Cal.  19;  Guy  v,  Franklin,  5  Cal.  416. 
ation  of  costs  Is  erroneous,  in  being  too  Indiana. — Beynon    x\    Brandywine, 
great,  the  remission  of  the  excess,  be-  etc.,  Turnpike  Co.,  39  Ind.   129;  Bald- 
tore  appeal  is  taken,  cures  the  error,  win  v.  School  City  of  Logansport,  73 
Du£Fy  V.  Hickey,  68  Wis.  380.  Ind.  346;    Studabaker    xk  Markley,  7 

A  judgment  will    not   be    reversed  Ind.  App.  368;  Lindley  xk  Dakin,   13 

merely  because  an  improper  item  has  Ind.  388 ;  Howard  County  v,  Jennings, 

been  admitted  in  the  taxation  of  costs ;  104  Ind.  108. 

but  the  judgment  being  affirmed  on  its  loxva, — Snell  v,   Dubuque,  etc.,    R. 

meritSy  a  retaxation  of  costs   will  be  Co.,  88  Iowa  442 ;  McGuffie  v.  Dervine, 

ordered  unless  the  successful  party  re-  i  Greene  (Iowa)  251;  Hemphill  v,  Sal* 

mits  the  amount  improperly  allowed,  laday,  i  Greene  (Iowa)  301;  Yeager  v. 

Hoyt  V.Jones,  31  Wis.  389.  Circle,  i  Greene  (Iowa)   438;  State  v, 

Groimd  for  Botazatlo&.~Where   the  Belle  (Iowa,  1894),  60  N.  W.  Rep.  525. 

court,  in  taxing  costs,  allowed    against  Kansas, — In  re  Lowe's  Appeal,  46 

the  complainant  an  attorney's  Ae  of  Kan.  255. 

$2,500,  which  was  done  in  the  absence  Kentucky, — Churchill    v,    Rogers, 

of  the  complainant,  and  without  notice  Hard.  (Ky.)  190. 

to  him,  it  was  held  that  a  retaxation  Louisiana. — Fulton  v.  Brown,  10  La. 

should  be  granted.    Goodwillie  v.  Mil-  Ann.  3^0;  Amis  r.  Merchants  Ins.  Co., 

limann,  56  111.  523.  2  La.  Ann.  594;  Mc Mullen  v.  Jewell,  3 

An  oversight  on  the  part  of  the  plain-  La.  Ann.  139. 

tiff,  in  not  claiming  an  allowance  on  the  Maine. — Mc  Arthur  v.    Starrett,    43 

amount    of    defendant's    unsuccessful  Me.  345. 

connter claim,  is  no  ground  for  allow-  Alassachusetts, — Jacobs  v.   Potter,  8 
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In  most  states  an  appeal  may  not  be  taken  from  the  ruling  of  the 
court  on  the  motion  to  retax,  but  the  correctness  of  the  ruling 
may  be  inquired  into  on  appeal  from  the  judgment.* 

b.  Bill  of  Exceptions  Necessary. — When  questioned  on 
appeal  every  intendment  will  be  made  in  favor  of  the  action  of 
the  lower  court,*  which  will  not  be  reversed   unless  the   error 

Gush.  (Mass.)  236 ;  Day  v,  Berkshire  taxed    or   inserted    in    the    judgment. 

Woolen  Co.,  i  Gray  (Mass.)  ^20.  Rogers  v.  Druffel,  46  Cal.  654. 

Michigan. — Abbott  v.  Mathews,  36  1.  California. — Levy  v,  Getteaon,  27 
Mich.  176;  Lorman  v.  Phoenix  Ins.  Cal.  685;  Lasky  t;.  Davis,  33  Cal.  677; 
Co.,  33  Mich.  65;  People  v,  Wayne  Dooly  v.  Norton,  41  Cal.  439;  Flu- 
County,  14  Mich.  33.  bacher  v.  Kelly,  49  Cal.  116;   Empire 

Minnesota, — Hurd  v,  Simonton,  10  Gold  Min.  Co.  t'.  Bonanza  Gold   Min. 

Minn.  423.  Co.,  67  Cal.  406;  Votan  v.  Reese,  20 

Nebraska. — Richards  v.   Borowsky,  Cal.  90. 

39  Neb.  774 ;  Real  v.   Honey,  39  Neb.  District  of    Columbia. — Johnson  v. 

516;  Shields  t;.  Gamble,  42  Neb.  850.  District  of  Columbia,  7  ^lackey  (D. 

New  York. — Stanton  v. Taylor  (Su-  C.)  220. 

premeCt.),  19  N.  Y.  Supp.  43.  Minnesota.  —  Felber     v.     Southern 

Pennsylvania, — Convers  v.  Vanatta,  Minnesota  R.  Co.,  28  Minn.  156;  Closen 

24  Pa.  St.  257;  Corcoran  v,  Hetzel,  9  v,  Allen,  29  Minn.  86. 

Pa.  Co.  Ct.  Rep.  82.  Montana. — Rader  v,  Nottingham,  2 

Tennessee, —  Sherman   v.  Brown,  4  Mont.  157;    Hibbard   v,  Tomlifison,  2 

Ycrg. (Tenn.)  J561 ;  Whitesides  v.Rayle,  Mont.  220 ;  Orr  v.  Haskell,  2  Mont.  35a 

3  Humph.  (Tenn.)  205.  New  Tork. — Hoe  f.  Sanborn,  36  N. 

rcxaj.— Wiebusch  r.Taylor,64  Tex.  Y.  93,  3  Abb.  Pr.  N.  S.  (N.  Y.)  189,  35 

531  Jones  v.  Ford,  60  Tex,  127;  Allen  How.  Pr.  (N.  Y.)   197;   Harrington  v, 

V,  Woodson,  60   Tex.  651;   Dalton   v.  Robertson,  71    N.  Y".  280;    Hearn  v, 

Rainey,  75  Tex.  516;  Castro  v,  lilies,  Sullivan,  13  Abb.  N.  Cas.  (N.  Y.  Su- 

II  Tex.  39.  preme  Ct.)  371. 

Wisconsin, — Blombergv.  Stewart,  67  Utah, — Strickland  v.  Flagstaff  S.  M. 

Wis.  455.  Co.,  I  Utah  199. 

In    South    Cartfllxut,    the    court,    in  Wisconsin.  —  Ernst    v.     Steamer 

Dauntless  Mfg.  Co.  V.  Davis,  24  S.  Car.  **Brooklyn,"   24   Wis.    616;    Hoey     v. 

536,  said  :  "We  may  say  in  the  outset  Pierron,  67  Wis.  262;  Stater.  Reesa,  57 

that  we  cannot  consider  exceptions  to  Wis.  422. 

the  taxation  of  costs  by  the  clerk,  the  United  States. — The  Supreme  Court 
proper  course  being  first  to  take  the  has  no  jurisdiction  when  the  judges  of 
judgment  of  the  Circuit  Court  upon  the  Circuit  Court  are  divided  on  a  mo- 
such  exceptions,  and  then  appeal  from  tion  for  a  rule  to  show  cause  why  a 
such  judgment,  if  it  is  supposed  to  be  taxation  of  the  marshal's  costs  on  an 
founded  upon  any  error."  And  see  execution  should  not  be  reversed.  U. 
Cooke  V.  Poole,  20  S.  Car.  321.  S.  Bank  v.  Green,  6  Pet.  (U.  S.)   26. 

Liability  of  Clerk. — Where  a  clerk,  In  minola,  it  seems  that  error  will  lie 

apparently  at  his  own  instance,  made  a  from  a  decision  upon  a  motion  to  retax 

motion  to  retax  the  costs,  which  was  costs.     Miller  v.  Adams,  5  III.  195. 

granted,  but  was  reversed  on   appeal,  Under  the  Indiana  Code,   an  appeal 

the  costs  of  the  proceedings  were  ad-  lies  from  a  final  order  of  the  Circuit 

judged  against  him.    Gage  v.  Page,  10  Court    overruling  a  motion  to  retax 

Tex.  365  costs  not  amounting  to  $50.     Hill    v. 

Replevy  of  Fee  BUI. — The  proper  way  Shannon,  68  I  nd .  470. 

'                                  of  bringing  a  question  before  the  Su-  In  South  Carolina,  it  has  been  held  that 

preme  Court,  in  reference  to  the  taxa-  errors  made  in  the   taxation  of  costs 

i                                  tion  of  costs  upon  a  fee  bill  replevied,  may  in  eifect   be   errors  of  law,  and 

\                                is  bv  a  writ  of  error.     Smith  v.  Coats,  therefore  an  appeal  will  lie  from  the 

I                                  19  111.  405.  judgment  of  the  court  as  to  them.  Ste- 

OoUateral  Attack. — A  judgment  can-  gall  v.  Bolt,  11  S.  Car.  522. 

not    be    collaterally    attacked   on   the  2.  Goodwillie  v.  Lake  View,  137  111. 

ground  that  the  coats  were  improperly  51 ;  Gould  v,  Duluth,  etc.,  Elevator  Co., 
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complained  of  is  specifically  set  forth  in  a  bill  of  exceptions.^ 

c.  Who  may  Not  Appeal. — One  not  a  party  to  a  suit,  but 
entitled  to  have  fees  taxed  as  costs,  cannot,  in  his  own  name, 
appeal  from  an  order  retaxing  costs  or  disallowing  his  claim  for 
fees  in  the  case.* 

YTrr  Patmevt  ahs  Collectiov — 1.  From  Whom  to  be  Collected. — 
In  contemplation  of  law  the  parties  to  a  suit  pay  their  own  costs 
as  they  are  incurred  during  the  progress  of  the  case,  and  judg- 
ment for  costs  is  rendered  in  favor  of  the  prevailing  party,  upon 
the  theory  fhat  he  has  paid,  or  is  liable  for,  the  costs  incurred  by 
him,  and  to  reimburse  him  therefor.* 

After  an  Award  by  tho  Court  all  the  costs  embraced  therein  are  to  be 
collected,  if  possible,  from  the  party  against  whom  they  were 
awarded,  and  paid  to  the  parties  entitled  thereto.     But  where  the 

3  N.  Dak.  96;  Marden  v,  Wheelock,  i  Wisconsin, — Cord  v.  Southwell,  15 
Mont.  49;   Williams  v.   Williams,  81  Wis.  211;  Perkins   v.  Davis,  x6  Wis. 
Ind.  113;  Smith  v.  Strain,  72  Ind.  600;  470;  Dinsmore  v.  Smith,  17  Wis.  2a 
Moore  v.  Toennisson,  28  Kan.  608.  The  memorandum  of  costs  does  not 

Goat   BlU   Appearing    Proper  on  Ite  constitute  a  part  of  the  judgment  roll, 

Face. — In    the    majority  of  cases,   the  and  the  court  having  nothing  but  this 

trial  court  has  discretionary  power  in  before  it  could  not  pass  upon  the  order 

aUowing  or  disallowing  costs,  and   a  to  retax  costs.     Kelly  v.  McKibben,  54 

properly  verified  memorandum  of  costs  Cal.  192. 

whose  various  charges  appear  to  be,  on  In  lUolilgaii. — Matters  of  fact  bearing 

their  face,  for  proper    and    necessary  on  taxation  of  costs  on  affidavits  will 

disbursements,  should  control   the  de-  not  in  general  be  reviewed  by  the  Su- 

cision  of  the  appellate  court.     Where,  preme   Court.     Arnold   v.   Bright,  41 

however,     the    charges    do    not   thus  Mich.  16. 

appear,  as  in  a  charge  of  $500  for  a  2.  Fiedeldey  v.  Diserens,  26  Ohio  St. 

map,  the  burden  of  proof  rests  on  the  312. 

party  claiming  costs;  and  in  absence  of  A  Witness,  though   interested   in    a 

evidence  justifying   the   charges   they  suit^  cannot  appeal  from  a  judgment 

should  be  stricken  off.     Miller  v.  High-  ordering  a  retaxatton  of  costs,  it  he  is 

land   Ditch  Co.,  91   Cal.  103;  Hoy  t  v,  not   a  party  to  the  suit.     Perkins  v, 

Selby    Smelting,    etc.,    Co.,    90' Cal.  Delta  Pine  Land  Co.,  66  Miss.  378. 

339.  3.  Camp    V,    Morgan,   21    111.    255; 

Tbe  Presumption  is  that  a  cost  bill  Mackison  v,  Clegg,  83  Ind.  135 ;  Mor- 

made  by  the  proper  officer  is  correct,  gan  v.  Griffin,  6  111.  565. 

and  the  court,  in  dismissing  a  motion  In  the  First  Instance,  the  party  re- 

to  retax,  will  not  examine  the  various  quiring  an  officer  to  perform  services, 

items   to    verify    them.    Lockhart    v,  for  which  compensation  is  to  be  made, 

Ly tie,  51  Tex.  601.  is  liable  therefor;  in  legal  contempla- 

1.  Alabama. — Beadle  v.  Davidson,  75  tion  he  pays  the  costs  as  they  accrue. 

Aim.  494.  If  he  has  not  actually  advanced  them, 

California. — Gates  v.  Buckingham,  he  is   still   responsible   to   the  officer. 

4  Cal.  286.  Carpenter  v.  People,  8  111.  147. 
Indiana.  —  Urton  v.  Luckej,  17  Ind.  The  plaintiff,  and    likewise   the  de- 

213;    State   V.    Saxon,    42    Ind.   484;  fendant,  in  an  action,  is  primarily  liable 

Bunnell  v.  Studebaker,  88  Ind.  338.  for  all  costs  which  he  makes,  and  their 

Iowa. — Toohey   v.  Lowell,  68  Iowa  payment  or  security  may  be  required  in 

66k.  advance.    Nor  does  the  fact  that  his 

Kansas. — Moore  v.  Toennisson,  28  adversary  may  ultimately  be  compelled 

Kan.  608.  to  pay  them  by  the  judgment  of  the 

Tennessee.-StaXe  v.  Goodbar,  8  Lea  court,  relieve  him  of  such  liability  to 

(Tenn.)  451.  the  officer  entitled  thereto.     Sechler  v. 

Vermont. — Sumner  v,  Hartland,  25  Stark,    12    Neb.    2^2;     Anderson     v. 

Vt.  641.  McKinney,  22  Tex.  653. 
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prevailing  party  has  not  paid  the  costs  incurred  by  him,  and  they 
cannot  be  collected  from  the  adverse  party,  execution  may  issue 
against  the  former  for  his  costs,  but  not  for  the  costs  of  both 
parties.* 

2.  Time  of  Payment. — Ordinarily  the  payment  of  costs  may  not 
be  enforced  until  final  judgment  has  been  rendered,  and  the  costs 
have  been  taxed  and  inserted  therein.^ 

1.  McConkey  v.  Chapman,  58  Iowa  son,  x  T.  &  H.  Pr.  (Pa.)  764);  Smith 

281;  Superior  Court  Office  v.  Lock-  v.  Hart,  44  Wis.  230. 

man,  i  Dev.  (N.  Car.)  146;  Tarlton  v.  During  the  pendency  of  an  action  to 

Weir,  I  Tex.  App.  Civ.  Cas.,   §  146;  partition  land,  in  which  referees  had 

Eztence  v,  Stewart   (Tex.  CiT.  App.  been  appointed  to  ascertain  to  whom 

1893),  23  S.  W.  Rep.  295.  the  land  belonged,  the  attorneys  of  cer- 

■  Offloer'a  Lien. —  The    clerk    and    ex-  tain  of  the  parties,  on  motion,  obtained 

aminer  have  no  lien  upon  the  subject-  an  order  of  court  requiring  the  receiver » 

matter  of  the  suit  to  recompense  them-  who  had  been  appointed  to  take  charge 

selves  for  services  rendered  the  plain-  of  the  income,  to  pay   them  out  of  the 

tiff,  nor  can  they  claim  compensation  fund  in   his  hands  for   disbursements 

therefor  from  the  defendant,  on  a  dis-  made  by  them.    It  was  held  that  the 

missal    by    the     plaintiff.     Skaggs    v.  order  was  erroneous ;  the  right  to  costs 

Hill,  12  Ky.  L.  Rep.  382.  was   to  be  decided  by  the  judgment 

But  where  the  sheriff  has  collected  finally  entered,  and,  until  the  recovery 

the  costs  for  the  plaintiff,  and  the  latter  of  such  a  judgment,  no  order  for  the 

has  not   paid   the  officers  for  services  payment    of  costs  should   be   passed, 

rendered  for  him,  such  officers  may  Weeks  v.  Cornwell,  38  Hun  (N.Y.)  577. 

compel  the  sheriff  to  pay  over  to  them  Preliminary    mjnnotion. — In  an  ac- 

their    respective    shares.     Reddick  v,  tion  in  equity  in  which  an  attorney's 

Cloud,  7  111.  670.  fee  is  taxable,  such  fee  accrues  when 

A  General  Judgment  for  the   plaintiff  the  cause  is  finally  determined,  and  not 

for  all  costs,  without  mention  of  a  spe-  upon  the  dissolution  of  a  preliminary 

cific     sum,    may    be    properly     ren-  injunction ;  if  the  complainant  is  suc- 

dered,    where  tne  defendant    has  ex-  cessful,  the  fee  belongs  to  him,  not- 

pended   no  costs.      Brown  v.   Hill,  5  withstanding  the  injunction  is  dissolved. 

Ark.  78.  Rosser  v.  Timberlake,  78  Ala.  162. 

Bzeontlon,  where  Issned. — Execution  Final  Judgment. — Upon  a  verdict  for 

for  the  costs  incurred  by  a  successful  the  defendants  it  was  **  ordered  and  ad* 

party,  issued   against  him,  must  be  is-  judged  by  the  court  that  the  plaintiffs 

sued  to  the  county  of  his  residence.     If  pay  the  costs  herein.*'    This  was  held 

it  should  be  issued  to  any  other  county  to  be  not  a  final  judgment,  but  a  mere 

for  such  costs,  in   absence  of  judgment  order  upon   the  plaintiffs  to  pay  the 

against  him,  it  would  be  a  nullity,  and  costs,  hence  a  petition  in  error  filed  in 

persons  buying  thereunder  would  take  the  cause  was  premature.    Warren  v, 

nothing.    Simpson    v.     Trimble,     44  McKenzie,  23  Ohio  St.  626. 

Tex.  3x0.  A  Stay  of  Collection  of  costs  cannot 

Ubder  Section  S204,  Tennessee  Code,  be  ordered  hj  the  special  term  until 

prescribinghowpersons  entitled  to  costs  the  entry  of  nnal  judgment,  where  the 

may,  on  motion,  recover  them   where  costs  have  been   awarded  by  the  gen- 

they  can  not  be  collected  from  the  losing  eral  term  upon  appeal  from  an  order 

party,  the  clerk   can  only  recover  his  denying  a  new  trial,  upon  a  case  and 

own  costs  on  a  motion   for  that  pur-  exceptions.   Mclntyre  v,  German  Sav. 

pose,  and  not  those  to  which  others  are  Bank,  59 Hun  (N.  Y.)  536,  20  Civ.  Pro. 

entitled.     Stuart     v,     McCuistion,    i  Rep.  (N.  Y.)  209,  13  N.  Y.  Supp.  674. 

Heisk.  (Tenn.)  427.  Dlscontlnnance. — On  the  discontinu- 

S.  Lobdell  v.  Bushnell,  27  La.  Ann.  ance  of  an  action,  with  costs,  the  de- 

394;   Conroy   v.  Frost,  38  Mo.   App.  fendant  should  have  the  costs  adjusted 

351;  Carren  v.  Breed,  2  Coldw.  (Tenn.)  before  they  are  paid,  and,  until  the  ad- 

I65;  Akers  v,  Burch,  12  Heisk.  (Tenn.)  justment  is  made,  the  plaintiffs  will  not 

0x0;  Harger  v.  Washington  County,  X2  be  in  default  for    their  nonpayment. 

Pa.  St.  251  (overruling' HsLTtv.  Dicker-  People  v,  Tweed,  5  Hun  (N.  Y.)   382. 
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When  payment  of  costs  as  a  condition  is  ordered,  their  payment 
immediately  upon  taxation,  or  within  a  brief  fixed  time,  is  usually 
required.* 

S.  To  Whom  Payable — a.  Clerk  or  Sheriff. — Costs  are  usually 
paid  to  the  clerk  of  the  court,  or  collected  by  the  sheriff  for  the 
benefit  of  those  entitled  to  them,  and,  when  not  paid  over,  the 
latter  may  maintain  an  action  against  the  former  to  recover  them.^ 

la  What  Payablo. — The  clerk  has  no  right  to  receive,  in  pa)rment 
of  any  but  his  own  costs,  anything  but  legal  tender  money.' 

■aryland. — ^The    provisions    of    the  Iowa  434;    Brown  v.  Kahn,  17  Hun 

Md.  Act  of  1867,  c.  164,  requiring  pre-  (N.  Y.)  599. 

pajment  of  all  costs  incurred  before  Llmltatloni. — In  a  suit  against  a  clerk 
justices  of  the  peace,  before  the  higher  to  recover  docket  and  witness  fees,  the 
courts  shall  hear  appeals  from  their  statute  of  limitations  may  be  pleaded, 
judgments,  are  for  the  protection  of  Nelson  v.  Posej  County,  X05  Ind.  287. 
the  justices  and  other  officers  and  not  Bond. — Where  a  constable  attached 
for  that  of  the  parties  ;  such  payment  is  certain  property,  and  lefl  it  to  be  kept 
not  a  prerequisite  of  the  appeal.  Balti-  by  M.,  and  taxed  the  expense  of  keep- 
more,  etc.,  R.  Co.  V,  Waltemyer,  47  ing  it  in  the  costs,  but  did  not  turn  the 
Mo.  328.  same  over  to  M.  when  he  collected  the 

SvpenadMW. — Where,    pending    ap-  amount,  it  was  held  that  M.  could  not 

peal,  a  supersedeas  against  further  pro-  have  an  action  on  his  official  bond  to 

ceedings  in  the  case  is  granted,  any  one  recover  it.  Wilson  v.  State,  13  Ind.  341. 

to  whom  fees  or  costs  are  due  may,  not-  Feet  Uncalled  for.— Certain  fees  col- 

withstanding  the  supersedeas,  procure  lected  from  the  state  by  the  clerk  of  the 

a    fee    bill.    Mackison    v.  Clegg,    83  criminal  court,  in  cases  of  felonies,  and 

Ind.  135.  not  called  for  by  the  persons  entitled 

IB  tba  Federal  Cknirti,  it  has  been  thereto,  were  ordered  to  be  paid  into 

held  that  the  practice  of  the  state  courts,  the  city  treasury  of  St.  Louis.  St.  Louis 

whereby  the  payment  of  witness  fees  is  v.  Clabby,  88  Mo.  573. 

withheld  till  final  judgment,  will  not  be  Bnretlei. — Under  the  Tennessee  Act 

observed,  as  contravening  the  specific  of  1834,  c.  16,  allowing  the  motion  by  a 

rule  of  the  federal  statute.     0*NeiI  v.  witness  entitled   to  costs  against  the 

Kansas   City,    etc.,    R.    Co.,  31  Fed.  clerk  who  has  received  the  costs,  or 

Rep.  663.  against  the  sheriff  failing  to  return  the 

1.  Sands  v.  M'Clelan,  6  Cow.   (N.  execution  according  to  law,  the  motion 

Y.)  582 ;  Winans  v.  Van  Name,  3  City  may  only  be  made  against  the  clerk  or 

Hall  Rec.  (N.  Y.)  156;  Gilbert  v,  Man-  sheriff,  and  not  against  their  sureties, 

Chester  Iron   Mfg.  Co.,  7  Wend.  (N.  who,  if  sought  to  be  made  liable,  must 

Y.)  523.  be    sued    on    their  bond.     Combs  v, 

Failvra  to  Pay  Coita. — Where,  on  con-  Bramlitt,  4  Yerg.  (Tenn.)  569 ;  Hand  v, 

dition  of  payment  of  expenses  to  be  State,  5  Humph.  (Tenn.)  515. 

assessed  by  the  clerk,  a  judgment  by  S.  Crews  v.  Ross,  44  Ind.  481 ;  Coffin 

default  is  vacated,  with  permission  to  v,  Coulson,  2  Oregon  205. 

the  defendant  to  answer,  such  defend-  Ooln. — Where  it  was  specified  in  the 

ant  will  not  be  held  to  have  made  de-  judgment  for  the  debt  that  it  was  to  be 

fault  in  the  payment  of  the  costs,  so  as  paid   in    coin,  the  judgment  for  costs 

to  cause  a  dismissal  of  the  case,  until  should  be  general  and  payable  in  lawful 

after  the  plaintiff  has  established  them,  money.    Stringer  v.  Coombs,  62  Me. 

Brown  v.  Brown,  27  S.  Car.  153.  160. 

Bxtenaion  of  Time. — The  power  to  Note. — A  clerk  is  not  authorized  to 

extend  the  time  for  the  payment  of  take  a  partv's  note  for  costs  of  a  suit 

costs  '*  after  the  time  limited  by  or  in  other  than  for  his  own  costs,  and  a  note 

pursuance  of  the  statute,  or  by  any  or-  given  for  the  costs  of  the  cause  is  not 

der  of  court,  has  expired,"  under  Wis-  regarded  as    a    payment.    George    v, 

consin  Rev.  Stat,  \  2831,  applies  to  a  Bischoff,  68  111.  236. 

case  where  the  time  is  fixed  h^  rule  of  State  Bond  Ctoupons. — It  has  been  held 

court.     Smith  v.  Grover,  74  wis.  171.  that  the  officers  of  the    court  cannot 

S.  Frankel  v.  Chicago,  etc.,  R.  Co.,  70  reject  a  tender  of  coupons  cut  from  the 
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Paymtnt  and  Colloetlmi.  COSTS,  Boudias  fnr  GoUaettoB. 

b.  Prevailing  Party.— Costs  should  not  be  paid  to  the 
prevailing  party  when  he  himself  has  not  previously  paid  them ; 
and  payment  to  him  in  such  case  will  not  release  the  party  against 
whom  they  were  awarded  from  the  claims  of  parties  entitled  to 
such  costs.* 

4.  BemediM  for  Collection — a.  By  Action. — In  the  absence  of 
statutory  provision,  costs  to  which  a  party  is  entitled  may  be 
recovered  by  an  action.* 

b.  By  Execution — (i)  In  General, — Costs,  being  accessory  to 
the  judgment,  may  be  enforced,  like  it,  by  execution,  which  is  by 
far  the  most  common  remedy  for  their  collection.^ 

bonds  of  the  state  of  Virginia,  in  pay-  payment    was    demanded   of   the  in- 

mentof  a  party's  costs,    /ni  r^  Mitchell,  doner,  and  he  neglected  to  pay  or  to 

39  Fed.  Rep.  386.  show  personal    property  sufficient   to 

The  Working  Out  of  a  Bentenoe  for  the  satisfy     the    execution.     Chesley    v, 

violation  of  an  ordinance  by  a  convict  Perry,  78  Me.  164. 

in  the  city  workhouse,  in  default  of  InJuiictloiL — On  the  dissolution  of  an 

payment  of  tlie  fine  and  costs,  was  held  injunction  with  costs  to  the  defendant, 

not  to  constitute  an  appropriation  by  an  action  may  be  maintained  on  the 

the  city  of  the  costs  taxed  in  favor  of  injunction  bond  therefor,  costs  being  an 

the    mayor    from  which   the  law  will  element  of   damages  covered   by  the 

imply  a  promise  by  the  city  to  pay  the  bond.     Hayden  v,  Phillips,  89  Ky.  i. 

amount  of  the  costs    to    the    mayor.  On  the  ABrignment  of  a  Justice'!  Judg- 

Gibson  v,  Zanesville,  31  Ohio  St.  184.  ment,  the  right  of  action  on  an  under- 

1.  McConkey  v.  Chapman,  58  Iowa  taking  for  the  costs  does  not  pass  to  the 
281;  Ellsbre  v.  Elisbre,  38  Pa.  St.  172;  assignee.  Dray  t;.  Mayer,  5  Oregon  185. 
Moyer  v,  Opie,  4  Luz.  L.  Reg.  (Pa.)  The  Plaintiff  In  an  Action  upon  a 
239,  23  Pittsb.  L.  J.  (Pa.)  17.  Judgment  must  show  that  he  or  his  as- 

On  a  judgment  ior  a  debt  and  costs,  signor  has  paid  the  costs  incurred  in 

the  costs  are  properly   taxable  for  pay-  obtaining   such    judgment,    when    he 

ment  in  favor  of  the  officer  entitled  to  seeks  to  recover  such  costs.    Meyer  v. 

them,  where  they  have  not  been  paid  Mehrhoff,  19  Mo.  App.  683. 

by  the  plaintiff.    Crook  v,   TuU,   1 1 1  Under  the  New  Tork  Statute,  a  judg- 

Mo.  283.  ment  cannot  be  entered    for    motion 

Protection  will  be  Accorded  the  party  costs.  And  leave  to  sue  a  city  mar- 
owing  a  fee  who  pays  it  according  to  shal's  bond  cannot  be  founded:  upon 
the  terms  of  the  order,  and  where  an  such  an  unauthorized  judgment.  Mat- 
attorney  permits  his  associate  to  claim  ter  of  Brasier,  13  Daly  (N.  Y.)  245. 
docket  and  deposition  fees  in  the  fed-  Until  the  Costs  are  Taxed  they  cannot 
eral  courts,  and  an  order  therefor  is  be  recovered  as  damages  in  an  inde- 
rendered  in  his  favor,  such  a  party  will  pendent  action  on  the  undertaking  on 
be  protected.  Gaines'  Succession,  46  appeal,the  condition  of  the  supersedeas 
La.  Ann.  695.  bond   being  to  answer  all  costs  and 

2.  Higgins  v.  Callahan,  10  Daly  (N.  damages  if  the  plaintiff  in  error  shall 
Y.)  430;  Cole  V,  Lunger,  42  N.  J.  L.  fail  to  prosecute  his  writ  with  effect. 
381 ;  Baird  t'^ohnson,   14  N.  J.  L.  120.  Kellogg  v.  Howes,  93  Cal,  586. 

See  su^ra^  AlII.    Payment  and  Col-  S.  Smith  t/.  Shreveport,  10  La,  Ann. 

lection.  582;  Copley  v.  Edwards,  5  La.  Ann. 

Bqultable  Plaintiff.— An  action  may  650;  South  v.  South,  x  Pittob.  (Pa.) 
be  brought  against  a  person  for  whose  107;  Martindale  v.  Tibbetts,  x6  Ind. 
use  a  suit  is  brought,  for  the  costs  200;  Ex  f,  Burrill,  24  Cal.  350;  Hop- 
thereof,  upon  proof  of  a  promise  to  kins  v.  Godbehire,  2  Yerg.  (Tenn.)  241; 
pay.   Brewer  T^.  Hayes, 2  Watts  (Pa.)i2.  Henderson  v,  Allen,  56  Wis.  177;  Wil- 

m  Kalne,  an  action   lies  against  the  son  v.  Simpson,  68*  Tex.  306;  Riddle  v. 
indorser  of  a  writ  for  costs  recovered  Mandeville,  6  (J ranch  (U.  S.)  86. 
by  the  defendant  in  the  suit,  when  the  Seyeral    Defendant!. — Though,  gen- 
return  of  the  proper  officer  upon  the  erally,  the  plaintiff's  costs  are  an  entire 
execution  for  such  costs  shows  that  thing,  yet  the  court  may  issue  seyeral 
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VftyMBBt  and  CoIlMtioiL                     COSTS.  Samediat  for  ObUeetlon. 
(2)  Mandamus  for  Issuance  of  Execution. — And   mandamus 

csccutiont  against  different  defendants  203.    See  Hulsaver  v.  Wiles,  11  How. 

for  costs  of  separate  trials.    Eames  v,  Pr.  (N.  Y.  Supreme  Ct.)  446. 

Stevens,  26  N.  H.  122.  Interlocatory  Costs —iV^fw  Tork. — 

Exoenter.  —  Execution    is    not    the  The  Act  of  1840  (N.  Y.  L.  1840,  p.  333, 

proper  mode  of  collecting  costs  against  c.  386,  ^   15)    provided  that  a  precept 

an  executor,  but  such  costs  should  be  might  issue  for  the  collection  of  costs 

certified  to  the  probate  court  for  allow-  upon  a  special  motion,  Mora  v.  Sun 

ance.     Davis  f.  Thomas,  5  Tex.  389.  Mut,  Ins.  Co.,  13  Abb.  Pr.  (N.  Y.  Super. 

On  a  Ohaiice  of  Venae,  granted  by  a  Ct.)  304,  23  How.  Pr.  (N.  Y.)  60;  but 

magistrate,  a  judgment  for  costs  can  be  this  applied  onlj  to  motions  strictly  so 

entered  up  to  the  time  of  the  change,  called,  and  not  to  an  application  for 

and  an  execution  on  this  judgment  may  judgment  upon   the  pleadings,  Wesley 

be  levied.    Johnson   v,  Latta,  84  Mo.  v.  Bennett,  6  Abb.  Pr.  (N.  Y.  Super. 

139.  Ct.)   12;   nor  could  the  precept  issue 

Township  GharfM. — Where  judgment  where  judgment,  as  in  the  case  of  a 

goes  against    persons    constituting    a  nonsuit,  was  granted  absolute.    Carroll 

township   boaid,  the    costs  are   to  be  v,  Frazee,  2  How.  Pr.  (N.  Y.  Supreme 

collected  like  township  charges  and  not  Ct.)  93.    See  also  Herring  v,  Hallen- 

by  execution  against  the  officers  per-  beck,  i  How.  Pr.  (N.  Y.  Supreme  Ct.) 

sonally.    Stockwell  v.  White  Lake,  22  89;  Spooner  t;.  Frost,  i   How.  Pr.  (N. 

Mich.  341.  Y.   Supreme  Ct.)   192;   Houghton  v. 

In  Oondoonatlon  Procoodiags,  in  Col-  Gardner,  2  How.  Pr.  (N.  Y.  Supreme 

orado^  execution   need   not    issue    for  Ct.)  i^. 

costs,  as  the  deposit  made  for  the  peti-  By  tne  Act  of  1847  (L.  1847,  p.  491,  c. 

tioner  under  the  Colorado  statute,  if  390,  (  3)  process  in  the  nature  ox  ^«ri 

he  avails    himself  of  the  preliminary  facias  against  personal  property  could 

possession  provision  of  the  law,  must  be  be  issued  for  the  collection  of  interlocu- 

sufficiently  large  to  cover  the  constitu-  tory  costs  in  certain  cases.  Thus,  where 

tional    compensation,   which   includes  amotion  for  a  new  trial  was  denied  with 

the  costs.    Dolores  No.  2  Land,  etc.,  costs,  this  was  the  proper  remedy  for 

Co.  V.  Hartman,  17  Colo.  138.  their  collection.     Buzard   v.  Gross,  4 

AUaa   Writ.— In    Illinois,  the    clerk  How.  Pr.  (N.  Y.  Supreme  Ct.)  23. 

makes  out  the  costs  and  inserts  them  When  the  court  had  passed  an  order 

in  the  writ  of  fieri  facias.    Whenever  for  the  payment  of  costs  upon  the  ex- 

a  second  or  alias  writ  issues,  the  costs  pirationof  the  time  prescribed  for  pay- 

attendant  on  the  first  writ  are  included  ment,  the  fi.  fa,  might  issue  without 

with  the  additional  costs  in  the  second  application  to  the  court.     Weitzel  v. 

writ,   and    those  of  an  alias,   in    like  Schultz,  3  Abb.  Pr.  (N.  Y.  C.  PI.)  468, 

manner,  in  a  pluries,  if  it  issue;  there-  13   How.  Pr.  (N.  Y.)  loi;  Mitchell  v. 

icft^^  the  original  yttM  oi  feri  facias  Westervelt,6  How.  Pr.  (N.  Y.  Supreme 

and  the  alias  and  pluries  cannot  cor-  Ct.)  265,311  (note);  Lucas  t/^ohnson, 

respond,  and  a  variance  between  them  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  i2x. 

in  the  amount  of  costs  is  immaterial.  Demurrer. — In  an  interlocutory  judg- 

Bryan  v.  Smith,  3  111.  47.  ment  upon  a  demurrer,  costs  are  prop- 

▲  IMraetlon  In  an  Ordor  Requlrtiig  erly  taxed  and  included,  and  such 
Ooafea  or  money  to  be  paid  to  any  person  judgment  may  properly  provide  for  ex- 
Is  to  be  enforced  by  execution  and  not  ecution  for  their  collection.  Brassington 
by  atuchment  Forstman  v.  Schult-  v.  Rohrs,  3  Misc.  Rep.  (N.  Y.  C.  PI.) 
ing,  42  Hun  (N.  Y.)  643.  258,   23  Civ.   Pro.  Rep.   (N.  Y.)  146, 

In  WHOM  Hamo  Isauattlo. — It  was  held  affirming^  i  Misc.   Rep.   (N.  Y.  City 

not  to  be  irregular  to  issue  a  fieri  facias  Ct. )  1 2 . 

in  the  name  of  the  clerk's  office,  for  Appeal.  —  After  the  appellate  court 

certain  costs    of    witnesses    and    fees  has  rendered  a  final  judgment  on  an 

which  a  party  was  directed  to  pay  to  appeal  from  the  lower  court,  the  lower 

the  clerk  and  sheriff.    Clerk's  Office  v,  court  may  issue  no  otler  process  in  the 

Allen,  7  Jones  (N.  Car.)  156.  case  than  execution  ijr  its  own  costs. 

Ita  Froeoodlnga  BapplemMitary  to  exe-  Grissett  v.  Smith,  Phil.  (N.  Car.)  297. 

cntion,  motion  costs  are  properly  col-  Where,  under  2  Indiana  Rev.  Stat. 

lectible    by    execution.      Valiente    v,  1876,  p.  2^2,  requiring  prepayment  of 

Bryan,  65  How.  Pr.  (N.  Y.  Marine  Ct.)  cosU  on  taking  an  appeal,  appellanU 
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Payment  and  Colleotioii.  COSTS.  Bamodias  for  CoUeetioiL. 

will  He  to  compel  the  clerk  to  issue  the  execution.* 

(3)  What  the  Execution  Should  Shaw. — It  should  show  the 
amount  and  items  of  the  costs ;  ^  and  the  officer  collecting  costs 
does  so  at  his  peril,  and  for  each  item  must  be  able  to  put  his 
finger  upon  some  particular  law  authorizing  it.^ 

(4)  Execution  Irregularly  Issued. — Costs  voluntarily  paid  under 
an  execution  irregularly  issued  cannot  be  recovered  ;*  but  the 
court  may,  by  rule,  compel  a  party  who  has  levied  costs  to  which 
he  was  not  entitled,  to  refund  them.* 

(5)  Collection  of  Fees  of  Court  Officers, — ^The  customary  pro- 
cedure for  the  collection,  by  court  officers,  of  their  fees,  is  not  by 
issuing  execution  therefor,  but  by  the  issuance  of  a  fee  bill  against 
the  party  by  whom  they  were  incurred.®    Sometimes  the  court 

voluntarily  paid  certain  costs  not  called  against  the  plaintiff  for  both  his  and 

for  bj  the  statute,  it  was  held  that  they  the  defendant's  costs  is  void,  and  a  valid 

could  not  recover  therefor,  upon  exe-  sale  of  property  cannot  be  made  there- 

cution  or  otherwise.  Powell  r.  Bunger,  under.     Sheldon  v.  Van  Vleck,  109  111. 

79  Ind.  468.  452.  And  see  Neil  v.  Blanchard,33  111. 

WalTer. — Where  a  defendant  took  an  503. 

appeal  from  the  taxation  of  costs  upon  Becmlty  for   Costa. — A  fee  bill  and 

a  judgment  for  damages  and  costs  for  execution  for  costs  may  go  out  against 

the  plaintifT,  and,  pending  the  appeal,  the  security  for  costs,  without  a  judg- 

the  plaintiff  took  out  an  execution  for  ment  having    been    rendered    against 

damages    only,    it   was  held    that   he  him,  where  the  plaintiff  is  unsuccess- 

waived  his  costs.     Davis  v,  Ferguson,  ful.     Whitehurst  v.  Coleen,  53  111.  247. 

148  Mass.  603.  Wlien  iBsnable. — In  Il/inoisy  b,  fee  bill 

1.  Allen  T'.  Conlon,  2  111.  App.  166.  may  be  issued  by  the  clerk  on  proper 

2.  Qrainard  v.  Harrison,  53  Ala.  360 ;  application,  at  any  time  within  eleven 
Houston,  etc.,  R.  Co.  t'.  Jones,  46  years  after  the  right  thereto  has  ac- 
Tex.  133.  crued.  and  it  will  be  as  effective  as  if  is- 

3.  State  V.  Merritt,  5  Sneed  (Tenn.)  sued  within  the  year  next  succeeding. 
67  ;  Williams  i'.  State,  2  Sneed  (Tenn.)  Sheldon  v.  Van  Vleck,  X09  111.  452. 
160.  Supersedeas. — To   stay  further  pro- 

4.  Bobb  r.  Dillon,  20  Mo.  App.  309.    ceedings  upon  a  judgment,  pending  ap- 
IiiTalid  Bzecutloii. — Where  an  execu-    peal,  does  not  impair  the  right  of  any 

tion   awarded  against  an  executor  for  one  to  whom  fees  or  costs  are  owing  to 

costs  is  invalid,  remission  of  the  costs  enforce  payment  thereof  by  a  fee  bill, 

will  cure  the  judgment,  and  a  new  ex-  Mackison  v.  Clegg,  83  Ind.  135. 

ecution  may  be  issued  against  the  es-  And,  in  Texas,  it  has  been  held  that 

tate  for  damages.     Look  v.  Luce,  140  an  execution  in  behalf  of   the  officers 

Mass.  461.  of  the  court  for  costs  of  a  suit  may  be 

6.  Harris  v.  Fortune,  i   Binn.   (Pa.)  issued  despite  an  agreement  between 

125.  the  parties  to  a  judgment  for  a  stay  of 

6.  Beedle  v.  Mead,  81  Mo.  297;  Page  execution.    Clegg  v.  DeBruhl,  45  Tex. 

t;.  Bettes,  19  Mo.   App.  624;  Camp  t;.  141. 

Morgan,  21  111.  255.  Clerks  and  Bherlflk  and  other  officers 

▲gainst  Wliom  Issuable. — A  fee  bill  entitled  to  fees  in  a  case  cannot  have 

may  issue  against  the  plaintiff  as  well  summary  process,  such  as  attachment, 

as  the  defendant.    The  fee  bills  should  to  enforce  the  payment  of  costs,  for 

accompany    the   execution,    and    the  which  they  have  given  credit.     If  they 

sheriff  must  make  return  to  them  as  choose  to  give  credit  to  a  party  instead 

upon  an  execution.     Reddick  r.  Cloud,  of    requiring   prompt    payment,    they 

7  111.  670.  have  the  same  remedy  as  other  citizens. 

Where  the    defendant    gets  a  final  Naper  v.  Bowers,  Wright  (Ohio)  692. 

judgment  for  his  costs,  they  can  be  col-  If  the  fees  are  not  collected  in  a  rea- 

lected  of  the   plaintiff  only   by  execu-  sonable    time,     the    persons   entitled 

t|on.    In  such  a  case  a  fee  bill  issued  thereto  may  proceed  against  the  party 
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aad  OoUmOoii.                      COSTS.  Semedies  for  CoUeetion. 

will  direct  the  payment  of  such  fees  from  an  available  fund.* 
c.  By  Attachment. — Costs  ordered  to  be  paid  in  the  progress 
of  a  cause  should  not  be  included  in  the  final  judgment  and 
execution  issued  therefor,  but  should  be  collected  by  process  of 

attachment;*  and  other  cases  where  attachment  is  the  proper 
remedy  for  the  collection  of  costs  are  set  forth  in  the  notes.^ 

liable.  Ex  f,  Hampton,  2  Greene  dered  against  a  guardian  on  a  suit 
(Iowa)  137.  brought  by  him  in  the  name  of  his 
In  MlBMQrl,  a  usage  obtains  which  ward,  execution  for  the  costs  cannot 
has  acquired  the  force  of  law,  making  issue ;  attachment  is  the  proper  remedy. 
the  officers  the  real  beneficiaries  of  the  Bigger  v.  Westby,  13  S.  &  R.  (Pa.)  347. 
judgment  for  costs ;  hence  the  satisfac-  WitnesMi  and  lUleage. — An  attach - 
tion  in  full  of  the  debt  and  judgment  ment  execution  has  been  held  to  be  the 
will  not  prevent  execution  for  costs  correct  method  of  enforcing  a  plaintiffs 
due  to  officers  of  the  court  from  issuing,  bill  of  costs  for  witness  fees  and  mile- 
State  V.  Ashbrook,  40  Mo.  App.  64.  age,  as  such  costs  are  deemed,  for  many 

1.  Loudon  V.  Bland  ford,  56  Ga.  150.  purposes,  essentially  different  from  the 
Raoaiyer. — A  clerk  of  the  court  is  not  fees  due  court  officers.    Howard  Bldg., 

entitled   to  have  his  fees  paid  out  of  a  etc.,  Assoc.  x>.  Philadelphia,  etc.,  R.Co., 

fund  held  by  a  receiver,  until  the  court  102  Pa.  St.  220. 

has  adjudged  such  fund  to  be  subject  to  After   Judgment,    a   Defendant    was 

costs  upon  the  termination  of  the  suit.  Let  In  to  defend,  but  the  plaintiff  was 

Ballin  f.  Ferst,  55  Ga.  546.  successful.     It  was  held  that  the  costs 

Payment  omt  of  Fine. — If  a  fine  is  paid  of  the  proceedings  subsequent  to  the 

hut  the  costs  remain  uncollected,  or  if  judgment  might  be  collected  by  order 

a   fine   be  imposed   by  the    judgment  and  attachment.     Dows  v,  Boughton, 

without  costs,  the  costs  of  the  officers  3  Hill  (N.  Y.)  452. 

are,  in  either  event,  to  be  paid  out  of  the  Intervener.  —  In  the    United  States 

fine  collected.     Petty   v.   San  Joaquin  Supreme  Court,  a  person  was  allowed 

County,  45  Cal.  245.  to  intervene,  to  show  his  interest  in  the 

Bail  — It  has  been  held  that  the  court  cause,  upon  condition  of  giving  bond 

has  no  power  to  order  the  payment  of  to  pay  costs.     Upon  his  failure  to  pay 

clerk's  fees  and  the  costs  of  the  com-  the  costs  it  was  held  that  an  attach- 

mitting  justice  to  be  made  out  of  the  ment  should  issue  to  enforce  their  pay- 

forfeited   bail  left  by    the    defendant,  ment  without  remitting  the  payees  in 

State  V.  Barron,  74lnd.  374.  the  bond  to  another  suit    in    another 

Fees    ef  Ofltoers  of  the   Ctonrt    take  court.    Craig  v,  Leitensdorfer,  127  U. 

precedence  over  costs  due  to  witnesses.  S.  764. 

Locket'.  McFalls,  3  Sneed(Tenn.)  674.  A  Trial  was  Pnt  off  at  Circuit;  at- 

2.  Kellogg      V.     Graham,     Wright  tachment  was    granted  for  failure  to 
(Ohio)  87 ;Meacham  V.Dodge,  Wright  pay     the     costs     thereof.     Fulton    r. 
(Ohio)  375;   Naper  v.  Bowers,  Wright  Brunk,  18  Wend.  (N.  Y.)  509. 
(Ohio)  692.  m  Hew  Jttraey^  it  has  been  held  that 

flnviOementary      Proceedings.  —  The  the  only  remedy  a   defendant  has  to 

costs  of  an  attachment  issued  for  the  obtain  costs,  is  by   attachment.     Den 

purpose  of  enforcing  an   order  of  the  v.  Hayne,  2X  N.  J.   L.  246;  Gilliland  v, 

court  in  proceedings  supplementary  to-  Rappleyea,  15  N.  J.  L.  138;   State  v. 

execution  are  to  bie  taxed  as  costs  of  Lee,  i  N.J.  L.  451.    And,  in  general,  a 

proceedings  in  the  action,  and  not  as  writ  of  attachment  for  costs  will  issue 

costs  of  special  proceedings  other  than  whenever  the  order  or  rule  to  pay  the 

actions.     Seeley  v.  Black,  35  How.  Pr.  same  cannot  be  enforced  by  execution. 

(N.Y.  Supreme  Ct.)  369.  Ritter  v.   Kunkle,    39  N.  J.    L.  618; 

8.  Oontlmianee. — Attachment  is   the  Smith  v.  State,  31  N.  J.  L.  216. 

regular  mode  of  enforcing  the  payment  Bqnlty. — A  plaintiff  in  equity  failed 

of  costs   of  a  continuance;  judgment,  in   his  suit  and  neglected  to  pay  the 

and  execution  for  costs  thereof,  is  ir-  costs;  it  was  held  that  an  attachment 

regular.     Mahony  v.  Holland,  2  Bibb  might    not    be    issued    against     him. 

(Ky.)  243.  Cochran    v.   Gowen,    9    Phila.    (Pa.) 

Onarrtlan — Where  judgment  Is  ren-  299. 
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d.  By  Punishment  as  for  Contempt.— The  obligation  to 
pay  costs  constitutes  a  mere  civil  liability »  and,  in  the  absence  of 
express  statutory  provision,  the  failure  to  pay  them  will  not  sub- 
ject the  party  in  default  to  punishment  for  contempt^ 

e.  Lien  for  Costs. — Costs  have  sometimes  been  made  a  lien 
upon  the  fund  or  property  of  the  party  owing  them.* 

/.  Other  Remedies.  —  Various  other  modes  in  which  costs 
have  been  collected  are  shown  in  the  notes.^ 

A  Motion  for  an  AttMlunont,  to  com-  On  an  Appeal,  in  which  an  interlocu- 

pel  a  third  person  to  pay  costs  as  a  party  tory  decision  of  a  vice  chancellor  was 

in  interest,  was  denied  with  costs.where  reversed,  with  costs,  but  no  order  was 

such  person  denied  any  interest  in  the  obtained  to  remit  the  proceedings  to 

cause.     Hunt  v,  Northrop,  a  How.  Pr.  the  vice  chancellor,  the  defendant  had 

(N.  Y.  Supreme  Ct.)  73.  the  option  either  of  causing  the  order 

RafarMB.— An  order  of  referees,  re-  to  be  enrolled,  and  an  execution  to  be 

quiring  the  payment  of  costs  as  a  con-  issued  for  his  costs  on  the  appeal,  or  of 

dition  of  adjournment,  will  not  be  en-  proceeding  as  for  a  contempt  and  hav- 

forced   by    the   court  by  attachment,  ing  an  attachment   against  the  com- 

Butler  V,  Bates,  5  Hill  (N.  Y.)  375.  plainant    for  the  nonpayment  of  the 

Notlea  of  a  motion  for  an  attachment  costs.     Brockway  v,  Copp,  2  Paige  (N. 

is  not  necessary ;  the  attachment  pro-  Y.)  57$. 

ceeds  of  course,  on  proof  of  regular  2.  in  Iowa,  the  costs  of  an  action  to 

demand  with  service  of  taxed  bill  and  abate  a  liquor  nuisance  become  a  lien 

nonpayment.    Burns  v.  Burns,  7  Cow.  on  the  lot,  if  the  owner  had  knowledge 

(N.  Y.)  470.  of  its  use  for  that  purpose.    Morgan  z\ 

BngUsh  Practice.— An  immediate  se-  Koestner,  83  Iowa  134. 

questration  to  enforce  the  payment  of  In  Montana,  the  real  estate  and  min- 

costs,  which  a  party  has   been  ordered  ing  claims  of  a  person  who  commits  a 

to  pay  without  direction  as  to  the  time  criminal  offense  are  rendered  liable  for 

ofpayment,  and  which  have  been  taxed,  the  payment  of  a  judgment  imposing 

may  be  issued  by  leave   without  a  pre-  any   fine    or  costs  upon    him,    under 

vious  four-day  order,  but  an  order  di-  Mont.  Comp.  Stat,,  div.  i,  (  463,  and 

recting  an  attachment  or  sequestration  such  fine  and  costs  are  a  lien  upon  the 

on  default  of  payment  within  a  speci-  property.     If  one  under  arrest  conveys 

fied  time  is  erroneous.     In  re  Lumley  the  land  after  his  arrest  but  before  the 

(1894),  ^  Ch«27i.  docketing  of  the  judgment,  an  action 

1.  State    V.   Ensign,    xi    Neb.    529;  may  be  brought  against  the  grantee  to 

State  V,  Erwin,  44  Iowa  637;  State  v.  sell  the  land.    Silver  Bow  County  v. 

Jaynes,  19  Neb.  697;  O'Gara  t/.  Kear-  Strumbaugh,  9  Mont.  81. 

ney,  57  How.  Pr.  (N.  Y.  Ct.  App.)  439;  In  Sonth  Carolina,  it  is  declared  that 

Forstman    v,  Schulting,  43   Hun  (N,  the  costs  incident  to  the  collection  of  a 

Y.)  643;  Stevens  v^  Nisbet,  88  Ga.  456.  debt  and  enforcement  of  a  judgment 

New  Tork  Code  CIy.  Pro.,  $  2007,  pro-  for  it  constitute  a  part  of  the  debt;  and 

▼ides  that  nonpayment,  upon  demand,  an^'  property  which  might  be  subjected 

of  costs  awarded  by  a  final  order  in  a  to  the  lien  for  the  judgment  debt  may 

special  proceeding  instituted  by  a  state  be  sold  for  the  costs.   Long  v.  Walker, 

writ,  may  be  punished  as  a  contempt  105  N.  Car.  90. 

of  court.    Punishment  as  for  contempt  In  Missouri,  it  has  been  held  that  as 

of  court  for  nonpayment  of  costs  under  the  assessing  of  costs  is  fixed  by  law, 

this  statute  is  discretionary  with  the  a  final  judgment  for  costs  is  sufficiently 

court.     People  v.  Masonic  Guild,  etc.,  certain  to  create  a  lien  for  the  costs 

Assoc.  (Supreme  Ct),  18  N.  Y.  Supp.  when  taxed.    Bobb  v.  Graham,  15  Mo. 

806.  App.  289. 

In  Anonymous,  4  Cow.  (N.  Y.)  357,  S.  Sale  of  JudgmanU. — In  Mississippi^ 

it  was  held  that  in  order  to   bring  a  under  an  act  providing  for  the  sale  of 

party  into  contempt    for  nonpayment  judgments  for  the  payment  of  costs,  it 

of  costs,  the   rule  must  be  entered^ ex-  was  held  that  the  court  could  not  order 

pressly  directing  him  to  pay  them.^  the  sale  of  a  judgment  of  a  resident 

260  Volume  V, 


fmjmnX  «ad  CollMtloa.  COSTS.  PftfUMt  m  a  Coiiditi0A. 

5.  PaTment  ai  a  Condition— ^7.  Of  Prosecution  of  Second 
Suit — (i)  In  General.  —  In  most  states,  whenever,  by  the  volun- 
tary action  or  negligence,  or  other  fault,  of  the  plaintiff,  he  has 
suffered  a  discontinuance  or  nonsuit  to  be  entered,  and  costs  have 
been  awarded  against  him,  the  court  may,  upon  the  institution  of 
a  second  suit  for  the  same  cause  of  action,  on  motion,  require  him 
to  pay  the  costs  of  the  first  suit  as  a  condition  of  the  prosecution 
of  the  second  ;  *  and,  likewise,  where  a  second  action  of  ejectment 

plaintiff  until  alter  the  return  of  nulla  lo  N.  J.  L.  58;  Den  v,  Thompson,  14 

bona  on  executions  iBsued,  returnable  N.J.  L.  193;  Anonymous,  16  N. J.  L. 

to  different  terms  of  the  court,  against  4x5 ;  Cooper  v,  Sheppard,  9  N.  J.  L. 

both  defendant  and   plaintiff  in   such  96;  Den  v.  Fen,  17  N.  }.  L.  354. 

judgment.  Queen  r.Vick,  a8  Miss.  662.  Netv  fork, — Bates  v,  Dickerson,  58 

FttBd  In  Oonrt. — Where  it  appeared  Hun  (N.  Y.)  611;  iS»/.  Stone,  3  Cow. 

that  a  defendant  was  insolvent,  and  an  (N.  Y.)  380;  Barton  v,  Spets,  73  N.  Y. 

ezecation  against  him  for  costs  incurred  133;  Salters  v.  Ralph,  15  Abb.  Pr.  (N. 

in  the  Supreme  Court  of  North  Carolina  Y.   Supreme    Ct.)   273;    Edwards    v. 

had  been  returned  unsatisfied,  the  court  Ninth  Ave.  R.  Co.,  22  How.  Pr.  (N.  Y. 

directed  that  the  costs  should  be  paid  C.  PI.)  444. 

out  of  certain  moneys  which  it  held  in  Pennsylvania,  —  Gerety  v.  Reading 

its  hands,  and  to  which  the  defendant  R.  Co.,  9  Phila.  (Pa.)  153;  Com.  f.  Mc- 

was  entitled.     Clerk's  Office  v.  Cape  Michael,  Dist.  Court,  Phila.,  Dec.  11, 

Fear  Bank,  66  N.  Car.  214.  1847,  MS. ;  Stiles  v.  Woodruff,  x  Phila. 

Tnutoes  of  Harried  Woman. — Where  (Pa.)  67. 

a  married  woman  is  directed  to  pay  Rhode  Island,  —  Robinson    v.    Mer- 

certain    costs    to    her    trustees,    sucn  chants,  etc.,  Transp.  Co.,  16  R.  1.2x7; 

trustees  are  entiUed  to  retain  them  out  Hullock's  Law  of  Costs,  pp.  9,  454. 

of  a  balance  of  income  going  to  her.  New  Canse  of  Actton. — Where  costs 

which  is  in  their  hands  wnen  the  order  have  been  allowed  against  a  plaintiff 

is  made,  although  it  was  not  when  the  on   a  nonsuit  or  discontinuance,  and 

proceeddngs  were  commenced.    Cox  v,  a  second  suit  is  brought  on  the  same 

Bennett  (1891),  i  Ch.  617.  cause  of  action,  although  a  new  and 

Foroeloaiire  Suit. — Where  referees,  in  additional  cause  of  action  is  included 

a  foreclosure  proceeding,  award   that  in  the  second  writ,  the  second  suit  will 

the  plaintiff  have  his  costs  of  the  action,  be  stayed  till  the  payment  of  the  costs 

itmeansmerely  that  the  plaintiff  should  of  the  first  suit.    Morse  v.  May  berry, 

recover  costs  In  the   manner  usual  in  48  Me.  161;  Smith  v.  Allen,  79  Me. 

such  actions,  and  does  not  entitle  him  C76;  Ripley  v.  Benedict,  4  Cow.  (N. 

to  enter  a  personal  judgment  for  costs  V .)  19. 

against  any  defendant.    Case  v.  Man-  Change  of  Form. — Proceedings  will  be 

nU,  X9  Civ.  Pro.  Rep.  (N.  Y.  Supreme  stayed  until  payment  of  the  costs  of  a 

Ct.)  ^6,  IX  N.  Y.  Supp.  243,  affirmed  former  action,  where  a  plaintiff  seeks, 

in  123  N.  Y.  661.  by  changing  the  form  of  the  action,  to 

▲  PutT  OMaining  a  Postponoment  of  attain  an  object  which  he  might  have 

a  trial  on  condition  of  paying  the  costs,  accomplished  had  he  been  successful  in 

but  omitting  to  pay  the  same,  may  be  such  former  action.     Sprague  v.  Bar- 

compelted  to  pay  tHem  by  a  precept  in  tholdi  Hotel  Co.,  68  Hun  (N.  Y.)  555; 

the  nature  ofa^tfri/acftfj.     Gambles.  Koons  v.    Patterson,    i     Phila.    (Pa.) 

Taylor,  43  How.  Pr.  (N.  Y.  Supreme  288. 

^^)  375*  Oosta  of  tho  Motion  to  Stay  proceed - 

1.  G€orgia4 — Langston  v,  Marks,  68  ings  must  also  be  paid  with  the  costs  of 

Ga.  435.  the  first    action.     Edwards    v.  Ninth 

Maine, — Smith  t^.  Allen,  79  Me.  536;  Ave.  R.  Co.,  22  How.  Pr.  (N.  Y.  Ci 

Long  V.  Woodman,  65  Me.  56.  PI.)  444. 

Minnesota,  —  Gerrish    v.   Pratt,    6  Application  —  When  Made.  —  Motion 

Minn.  53.  for  the  stay  may  be  made  at  any  time 

New  yersey.^^Seaa'S  v,  Jackson,  1  x  while  the  cause  is  litigating.    Jackson 

N.  L  Eq.  45;  Sooy  v.  M'Kean,  9  N.  J.  v.  Miller,  3  Cow.  (N.  Y.)  57;  Cuylerv. 

L.  06;  Swing  V. Upper  Alloway 8  Creek,  Vanderwerk,   i  Johns.  Cas.   (N.  Y.) 
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is  brought  to  try  the  same  title.* 

Ai  the  Soaion  of  the  Bnle  is  that  in  such  cases  the  second  suit  is 
presumed  to  be  vexatious,  the  motion  will  not  be  granted  where 
the  contrary  is  shown  ;  ^  and  usually  the  whole  matter  is  dis- 
cretionary with  the  court.^ 

(2)  The  Court. — The  rule  is  applicable  to  suits  in  equity  as  well 
as  at  law  ;^  but  not  where  one  of  the  suits  is  at  law  and  the  other 

347 ;  Col.  &  C.  Cas.  (N.  Y.)  93;  Bishop  Error  of  Court. — A  cause  maj  properly 

7'.  Bishop,  7  Robt.  (N.  Y.)  194.  be  reinstated  during  the  term,  without 

The  motion  cannot  be  made  after  the  payment  of  costs,  where  the  court  has 

second  action  has  been  called  for  trial,  erroneously  directed  a  nonsuit.    M*Go- 

Daniels  v.  Moses,  12  S.  Car.  130.  wan  v.  Kentucky  Bank,  5  Litt  (Ky.)273. 

DlBmlsBal  on  Bzoeptloni. — A  second  1.  Ex  p.  Shear,  92  Ala.  506;  Altman 

suit  may  be  brought  without  payment  v.  Altman,  12    Pa.   St.   246;    Sears  v. 

of  the  costs  of  the  former  suit,  where  Jackson,  11  N.  J.  l!)q.  45;  Henderson  v. 

the  latter  was  dismissed  on  an  exception.  Griffin,  5  Pet.  (U.  S.)  151. 

and  was  not  discontinued  or  allowed  to  Same  Title. — Where  a   second    suit 

go  by  default.     Howard  v.  Copley,  10  brings  in  question  the  same  title  to  the 

La.  Ann.  504.  same    premises,    between     parties    or 

Waiver. — Where  a  nonsuit  is  ordered  privies  to  the  first,  the  court  will  stay 

to  be  set  aside  on  condition  of  payment  the  second  suit  till  the  costs  of  the  first 

of  the  costs,  such  payment  is  waived  are  paid.    Jackson  v.  Edwards,  i  Cow 

by  the  parties  appearing  and  submit-  (N.  Y.)  138. 

ting  the  cause.     Walker  v.  Henry,  36  Stipulation  to  Abide  Event. — Where  a 

W.  Va.  100.  plaintiff  had  a  verdict  in  two  actions  of 

Renewal  of  a  Motion  will  not  be  re-  ejectment,  other  actions  being  by  stipu- 

fused  by  the  court,  merely  because  the  lation    to    abide    the    event,   and    the 

costs  of  a  former  application  are  un-  judgments  in  the  former  were  reversed 

paid,  unless  it  appears  that  the  party  on  error,  the  causes  were  stayed  until 

seeks  to  avoid  payment,  is  insolvent  or  payment  of  the  costs  in  error.     But  the 

has  no  attachable  property.     Adams  x\  other  causes,  which  had  not  been  stip- 

Bush,  2  Abb.  Pr.  N.   S.  (N.  Y.  Su-  ulated  to  abide   the  event,   the  court 

preme  Ct.)  112.  refused  to  stay.    Jackson  v.  Schauber, 

United  States. — In    the   absence    of  4  Wend.  (N.  Y.)  216. 

statute,  costs  cannot  be  imposed  upon  2.  Ciemans  v.  Buffenbarger,  106  Ind. 

the  United  States,  as  a  condition  of  re-  16;  Carrothers  v.  Carrothers,  t07  Ind. 

instating  a  suit  brought  by  it  and  dis-  530 ;  Lawrence  v,  Dickenson,  2  Cow. 

missed  for  want  of  prosecution  by  its  (N.  Y.)  580;  Cochran  v.  Perry,  4  Pa. 

attorney,  who  was  unready  for  trial  and  L.  J.  319;    Brown   v.  Brown,  81   Ala. 

made  no  showing  for  a  continuance.  508. 

U.  S.  V.  Stevens,  8  Utah  3.  Where  a  party,  having  voluntarily 

Interlocntory  Coits. — Nonpayment  of  withdrawn  his  complaint,  immediately 

costs  of  an  interlocutory  order  is  not  a  refiled  it,  and  the  court  ordered  a  stay 

ground  for  staying  a  suit.     Pinney  v.  of  proceedings  on   the  second  action 

Johnson,  2  Wend.  (N.  Y.)  623.  till  the  costs  of  the  first  were  paid,  such 

Second  Appeal. — Wher.e  the  costs  of  order  of  the  court  was  held  to  be  cor- 

a  former  appeal,  which  was  dismissed  rect,  and,  the  contrary  not  being  shown, 

with  costs,  had  not  been  paid,  a  second  the  presumption  is  that  the  second  suit 

appeal  was    stayed    until  such    costs  was     vexatious.     State    v,    Howe,   64 

should  be  paid.    Dresser  v.  Brooks,  5  Ind.  x8. 

How.  Pr.  (N.  Y.  Ct.  App.)  75.  8.  Daniels  v,  Moses,  la  S.  Car.  130; 

Wliat  Taxable. — Where   a    plaintiff,  Morgenstern   v,   Zink,    6    Misc.  Rep. 

who  was  nonsuited,  pays  the  costs  from  (Buffalo  Super.    Ct.)    418;    liifarx    t^. 

the  commencement  of  the  suit  in  order  Epstein,  i  Tex.  App.  Civ.  Cas.,  %  1319; 

to  have  the  case  reinstated,  he  cannot,  Harless  v.  Petty,  98  Ind.  53;  Kitts  v, 

upon  recovering  judgment,  tax  the  costs  Willson,  89  Ind.  95;    Drake  v.  New 

prior  to  the  nonsuit,  except  the  writ  York  Iron  Mine,  71  Hun  (N.  Y.)  211 ; 

and  service.    Milliken   v,  Warner,  62  Hennies  v.  Vogel,  87  111.  243. 

Conn,  51.  4.  Updike  v,  Bartles,    13  N.  J.  Eq. 
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in  equity,  as  the  presumption  of  vexatiousness  does  not  exist  in 
such  case.^  It  is  no  objection  to  the  motion,  that  the  suits  are  in 
different  courts  of  the  same  nature,^  unless  the  former  suit  was 
in  another  state  or  country.* 

(3)  The  Parties.  —  There  must  be  the  same  parties,  or  their 
privies,  in  both  suits  ;^  but  the  fact  that  some  of  the  defendants 
are  new  parties  has  been  held  not  to  remove  the  case  from  the 
operation  of  the  rule ;  ^  nor  the  fact  that  the  second  suit  is  not 
brought  by  the  same  guardian  or  next  friend  of  an  infant.®  An 
assignee  of  the  plaintiff,  being  a  privy,  will  be  within  the  rule ;  "^ 
but  where  the  defendant  had  assigned  the  costs  the  rule  was 
held  not  to  apply.' 

b.  Of  Granting  Relief  or  Favors. — And  generally,  when 
the  granting  of  relief  prayed  for  is  discretionary  with  the  court, 
as  upon  granting  a  new  trial  or  leave  to  amend,  the  court  may 
impose,  as  a  condition  precedent,  the  payment  of  costs  previously 
incurred.* 

231 ;  Cummins  v.  Bennett,  8  Paige  (N.  be  regarded  as  the  same.    Ten  Broeck 

Y.)  79.  V,  Reynolds,  13  How.  Pr.  (N.  Y.  Su- 

If  a  Valid  Szeusd  be  given,  a  court  of  preme  Ct.)  462. 

equity  will  not  compel  payment  of  the  In  ^Jeotment,  when  neither  of  the  les- 

costs  of  a  former  action  before  it  will  sors  named  in  the  former  suit  is  in  the 

allow  a  second  to  be  tried.   Union  Pac.  second,   nor  any  one  claiming  under 

R.  Co.  V.  Mertes,  35  Neb.  204.  them,  and  the  lessor  goes  for  a  distinct 

1.  Kerr  V.  Davis,  7  Paige  (N.Y.)  53;  portion  of  the  premises  from  that 
Demarest  v.  Wynkoop,  2  Johns.  Ch.  claimed  in  the  first  suit,  the  court  will 
(N.  Y.)  461;  Davis  v,  Duffie,  3  Abb.  not  stay  his  proceedings  till  payment  of 
Pr.  (N.  Y.  Super.  Ct.)  363,  5  Ducr  (N.  the  costs  of  the  former  suit,  although 
Y.)  6S8;  Stebbins  v.  Grant,  19  Johns,  he  claims  under  the  same  title.  Jack- 
(N.  Y.)  196.  son  V,  Clark,  i  Cow.  (N.  Y.)  140. 

2.  Perkins  r.  Hinman,  19  Johns.  (N.  6.  Kentish   v,  Tatham,  6   Hill    (N 
Y.)  237;  £*/.  Stone,  3  Cow.  (N.  Y.)  Y.)  372. 

3S0.  Where  a  defendant  was  sued  as  an 

Federml  Conrt. — ^The    rule  has  been  individual  in  the  first  suit,  and  as  sur- 

followed   where    the    first  action   was  viving  partner  in  the  second,  upon  a 

tried  in  a  court  of  the  United  States,  cause  of  action  common  to  both,  the 

Jackson  r.  Carpenter,  3  Cow.  (N.Y.)22.  second  suit  was  stayed  until  the  costs 

8.  Julio  V.  Ingalls,   15  Abb.  Pr.  (N.  of  the  first  were  paid.     Zimmerman  v. 

Y.  Supreme  Ct.)  429.  Kuebler,  9  Pa.  Co.  Ct.  Rep.  128. 

4.  Vctterlein  v,  Barnes,  43  Hun  (N.  6.  Taylor  v.  Vandervoort,  9  Wend. 

Y.)437.  (N.Y.)449. 

The  Bide  that  where  the  Same  Title  T.  Richardson  v.  White,  27  How.  Pr. 

10  the  same  premises  is  drawn  in  ques-  (N.  Y.  Supreme  Ct.)  155;  Gardenier  v, 

tion  in  a  second  suit  between  parties  to  Oswego  Mut  Say.,  etc.,  Assoc.   (Su- 

thc  first,  or  their  privies,  the  court  will  preme  Ct.),  17  N.  Y.  Supp.  304;  Warren 

order  the  costs  of  the  first  suit  to  be  v.  Homested,  32   Me.  36 ;  Newton   v. 

paid  before  it  will  suffer  the  second  to  Bewley,  Browne  (Pa.)  38. 

proceed,    does    not    apply    to    a    suit  8.  Simpson  v,  Brewster,  9  Paige  <N. 

brought  by  A,  B,  and  C,  heirs  at  law,  Y.)  24^. 

to  recover  premises  of  their  ancestors,  9.  Howe    v.  Independence    Consol. 

while  a  judgment  for  costs  upon  dis-  Gold,  etc.,  Min.  Co.,  29  Cal.  72;  Bailey 

missal  of  the  complaint  of  A,  in  for-  v.  Taaffe,  29  Cal.  422;  Heermane  v. 

mer  action  to  recover  his  one-third,  is  Sawyer,  48  Cal.  562;  Lect  v.  Grants,  36 

unpaid.     Such  second  suit  is  not  to  be  Cal.'288 ;  People  v.  0*ConneIl,  23  Cal. 

regarded  as  between  the  same  parties  281 ;  Ketcham  v,  Elliott  (Supreme  Ct), 

or  their  privies,  nor  are  the  premises  to  20  N.  Y.  Supp.  745;  People  v.  Canal 
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6.  Set-dF  of  Coiti. — Costs  may  be  set  off  against  costs   and 
also    against   a   judgment;^    but  the  rights  of   court  officers 

St.  Bank,  6  Misc.  Rep.  (N.  Y.  Super,  of  amendment  cannot  be  again  taxed  in 

Ct.)   3x9;  Jackson   v.  Pell,  19  Jonns.  favor  of  either  party.    Marx  v.  Gross, 

(N.Y.)  370 ;  Jones  v,  Newton  (Supreme  33  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  97, 

Ct.),   19  N.  Y.  Supp.  786;  Parkinson  2  Misc.  Rep.  (N.  Y.)  500. 

V,  Scott,  5  Misc.  Rep.  (N.  Y.  Super.  Walyer.— Where  no  request  was  made 

Ct.)  361,  31   Abb.  N.  Cas.  (N.  Y.)  44:  of  a  party  for  the  costs  which  he  had 

Butler  V,  Richmond,  etc.,  R.  Co.,  88  been  ordered  to  pay  as  a  condition  of 

Ga.  594;  Jacobs  v.  Crusha  (1894),  2  vacating  a  judgment,  and  proceedings 

Q^  B.  37.    See  articles  Amendments,  were  later  taken,  which  presupposed 

vol.  I,  p.  458;  Continuances,  vol.4,  ^^^^  the  judgment  was  vacated,  it  was 

p.  833 ;  Defaults;  New  Trial,  etc.  held  that  the  condition  was  impliedly 

A  dalmuit  of  a  Iiibeled  yesael,  who  waived  and  the  judgment  was  no  longer 

seeks  to  intervene  and  present  his  claim  a  valid  one.    Ransom  v.  New  York,  4 

after  a  decree  pro  conftsso  has  been  Blatchf.  (U.  S.)  157. 

regularly  had,  and  an  order  of  sale  An  Assignee  of  a  Judgment  takes  it 

made,  will  be  allowed  to  defend  only  subject  to  costs  awarded   against  the 

upon  payment  of  all  taxable  costs  in-  judgment  creditor  on  dismissal  of  sup- 

curred  by  the  libelant.  '*  The  America,"  plementary    proceedings    against   the 

56  Fed.  Rep.  102 1.  debtor,  and  he  cannot,  without  paying 

In  Georgia,  it  has  been  held  that  the  or  deducting  such  costs,  issue  an  execu- 

court  cannot  impose  costs  as  a  condi-  tion  on   the  judgment.    MacWhinnie 

tion   of  allowing  the  defendant,  who  v,  Cameron,  19  Civ.  Pro.  Rep.  (N.  Y. 

has  pleaded  the  general  issue,  to  amend  Supreme   Ct)    168,  57   Hun    (N.  Y.) 

by  adding  additional  defense,  where  he  463;   Murray   v,    Cameron   (Supreme 

applies  for  leave  at  the  first  day  of  the  Ct),  15  N.  Y.  Supp.  13.    See  ilso  sufra^ 

second  term,  at  or  before  the  calling  VI.  Costs  upon  Granting  New  Trial. 

of  the  case  for  final  trial,  since,  under  1.  Damp  v,  Dane,  33  Wis.  430;  The 

the  Georgia  statute,  the  court  has  no  Giles  Loring,  48  Fed.  Rep.  463;  Stuy- 

power  to  exact  the  payment  of  costs  vesant  v,  Davies,  3  Edw.  Ch.  (N.  Y.) 


unless  the  defendant  has  been  negli-     537 ;  Tompkins  County  x'.  Bristol,  58 

How.   Pr.   (N.   Y.    Supreme  Ct)  v, 
mXowa,  where,  on  motion  of  the  de-     Wheeler  v,  Heermans,  3  Sandf.  Ch. 


gent.    Barrett  v,  Pascoe,  90  Ga.  826.         How.   Pr.   (N.   Y.    Supreme  Ct) 


fendant,  a  change  of  venue  was  granted  (N.  Y.)  597,  4  N.  Y.  Leg.  Obs.  383; 

by  the  court,  an  order  that  the  plaintiff  Genet  v.  Delaware,  etc.,Cana1  Co.  (Su- 

snall  be  precluded  from  further  pro-  premeCt.),i9N.Y.Supp.i02i,4i#rm«^ 

ceedings  till  he  pay  the  costs  awarded  in  136  N.  Y.  317;   Fitch  v.  Baldwin,  i 

the    defendant    was    held    erroneous.  Clarke  Ch.  (N.  Y.)  436;  Pelton  v,  Har- 

Mc I ntosh  tf.  Kil bourne,  37  Iowa  420.  rison   (1893),  x  Q^  B.  1x8;  Otcheckt^. 

Opening   Defianlt. — Where  $20  were  Hostetter,  77  Iowa    C09;  Van  Pelt  v. 

ordered  to  be  paid  as  a  condition  of  Phillips,  24  N.  J.  L.  500. 
opening  a  default,  this  amount  was  not        The  power  to  set  off  costs  against 

deducted  from  the  final  costs.    Lennon  each  otner  is  dependent,  not  on  statute, 

V,  Macintosh,  19  Abb.  N.  Cas.  (N.  Y.  but  on  the  general  discretionary  power 

City  Ct)  175.  of  the  courte  over  their  suitors,  d>'  the 

Until    Payment. — Where   the    court  common  law.    Hullock^s  Law  of  Costs, 

grants  a  motion  to  set  aside  a  judgment  p.  468.    **  And  the  courts  have  not  only 

on  condition  of  payment  of  costs,  the  allowed  costs  to  be  set  off  against  costs, 

judgment  remains  in  effect  till  the  costs  but  they  have  also  allowed  them  to  be 

are  paid.    Gregory  v,  Haynes,  3i  Cal.  set  off  against  damages  and  costs,  and 

443.  against  debt  and  costs."  Hullock*s  Law 

Pleading  Over.  —  Where    the  court  of  Costs,  p.  469. 
overrules  a  demurrer  on  the  ground  of       Interloontory  Costs  may   be    set  off 

frivolousness,  and  grants  a  motion  for  a  against  the  final   judgment     Hoyt  v. 

judgment,  it  may  make  the  payment  of  Godfrey,  xi  Daly  (N.  Y.)  378. 
costs  a  condition  of  allowing  the  party        An  application  to  have  the  costs  of 

to  plead  over.     Guth  v.   Lubach,  73  an  appeal  from  an  interlocutory  order. 

Wis.  13X.  which  was  dismissed  with  costs,  set  off 

Taxation, — Costs  paid  as  a  condition  against  the  appellant  who  was  entitled 
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to    their    fees    must    not    be    prejudiced    thereby.^ 

to  costs  out  of  an  estate  under  a  for-  a  decree  in  the  District  Court,  which 

naer  order  in  the  action,  was  denied,  on  appeal,  the  United  States  Circuit 

but  the  court  directed    that  no  costs  Court  of  appeals  reversed,  directing  a 

should  be  paid  to  him  for  a  fortnight,  decree  in  his  favor  for  a  smaller  sum, 

so  as  to  give  time  to  carrjr  in  the  bin  of  with  the  costs  of  the  District  Court,  but 

costs  of   the    appeal,   that  the  set-off  awarding  the  costs  of  the  appeal  against 

might  be    considered  hy    the    taxing  him.     It  was  held  that  costs  in  the  ap- 

master.    In  re  Crawshaj,  45  Ch.  Div.  pellate  courtcould  not  be  setoff  againKt 

318.  the  unpaid  costs  of  the  District  Court  so 

AMlgnmont  of  Costs  to  Attorney,  after  as  to  preclude  the  officers  of  the  latter 

verdict  and   before  judgment,  is  valid  court    from   collecting    the    sums  due 

and    precludes    the    right    of  set*off  them   from    the    claimant.     Aiken    v, 

against   the    judgment    which    would  Smith,  57  Fed.  Rep.  423. 

otherwise  exist.    Ladd  v.  Ferguson,  9  DUEsrent  Terms  of  Court. — On  motion, 

Oregon  iSo.  set-off  of  costs   in  counter    suits  and 

1.  Ruddell  r.  Sparks,  79  Tex.  308;  judgments  in  the  same  court,  rendered 

Ainslie  r.  Boynton,  2Barb.(N.  Y.)  258.  at    different  terms,  maj  be  Awarded. 

IB  an  Admlraltj  Caso,  the  libelant  got  Sellick  v.  Munson,  2  Vt  13. 
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COUNTERFEITING. 


By  Robert  Grattan. 

L  JlTBISDIGTIOV,  267. 
n.  Jom  OFnUTDlBl,  268. 

nL  ComrTSBRiinre  Conr,  269. 

1.  Form  of  Indictment,  269. 

2.  Allegations  of  Similitude,  269. 

3.  Allegations  of  Intent,  270. 

17.  PiiOHe  Ck)inrTEXRiT  Conr,  270. 

1.  The  IndictTnent  Generally,  270. 

2.  Specific  Allegations,  272. 

a.  Name  of  Person  to  Whom  Uttered,  272. 

b.  Intent  to  Defraud,  273. 

c.  Scienter,  273. 

3.  Uttering  Counterfeit  Coin,  Having  Other  in  Possession,  273. 

V.  HATore  CouimBfBiT  Conr  nr  Poioanov,  273. 

1.  Form  of  Indictment,  273. 

2.  Specific  Allegations,  274. 

VI.  DiBCBiPTiov  OF  Conr,  274. 
vn.  PAMore  Ck)uvTEBniT  Bunoroni,  275. 

1.  Generally,  275. 

2.  Scienter,  276. 

3.  Intent  to  Defraud,  276. 

4.  Needless  Allegations,  277. 

vm.  SxLLnre  CouimBniT  Mort,  278. 

1.  Generally,  278. 

2.  By  Statute,  278. 

IX.  HATOrO  COUlTTlBfBIT  BAIIXHOTIB  IH  POMUIIOV,  279. 

1.  Generally,  279. 

2.  Intent  to  Defraud,  279. 

3.  Intent  to  Pass,  280. 

4.  Scienter,  281. 

5.  Needless  Allegations,  281. 

6.  W^i^r^  Offense  Consists  in  the  Number  of  Bills,  281. 
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X  HAYnre  Tools  nr  Posflsssiov,  282. 

1.  Farm  of  Indictment  Generally,  282. 

2.  Description  of  Tools ,  283. 

3.  Purpose,  284. 

4.  Needless  Allegations,  284. 

XL  BvLis  OF  OsvisiLL  Appucatiov,  284. 

1 .  Following  Language  of  Statute,  284. 

2.  Description  of  Counterfeit  Instrument,  286. 

a.  Generally,  286. 

b.  Unnecessary  Description,  288. 

c.  Mode  of  Setting  Out  Instrument,  288. 

d.  Promissory  Note,  289. 

3.  Existence  and  Incorporation  of  Bank,  290. 

4.  Joinder  of  Counts,  292. 

5.  Verdict,  293. 

L  JirBmiCTiov. — There  has  been  much  discussion  as  to  the' 
right  of  the  state  courts  to  take  jurisdiction  of  the  offense  of 
counterfeiting,  an  offense  so  intimately  related  to  the  internal 
workings  of  the  federal  government,  and  such  power  in  the  state 
courts  has  been  questioned  in  one  instance  ^  and  denied  in  an- 
other.^ And  now  it  is  a  settled  doctrine  that  the  state  courts  do 
possess  such  jurisdiction.^ 

1.  In  Rouse  v.  State,  4  Ga.  139,  the     181,  overruling  Mattison  v.  State,  3 
court  said :  "  One  thing  is  verj  certain,     Mo.  431. 

namely,  that  the  power  of  coining  is  Ohio. — Sutton  v.  State,  9  Ohio  133. 

not  on  It  vested  in  Congress,  but  that  Oregon. — State  v.  Brown,  a  Oregon 

the  individual  states  are  divested  of  it.  321. 

It  would  seem  to  be  clear,  therefore,  South  Carolina. — State  v.  Pitman,  x 

that  the  states    have   no   jurisdiction  Brev.  (S.  Car.)  32,  2  Am.   Dec.  645; 

whatever  over  the  offense  of  counter-  State  v.  Tutt,  3  Bailejr  (S.  Car.)  44,  31 

feiting  money,  coined  at  the  mint  of  the  Am.   Dec.  508 ;   State    v,  Antonio,  3 

United  States,  or  any  of  its  branches.  Brev.  (S.  Car.)  562. 

But  whether  an  indictment  lies  in  the  Tennessee.  —  Sizemore    v.  State,   3 

state  courts,  under  state  statutes,  for  Head  (Tenn.)  a6. 

counterfeitinganyspeciesof  coin  which  TVxaj.-^Martin    v.    State,   18  Tex. 

is  brought  from  foreign  nations,  or  for  App.  334. 

passing  counterfeit  coin  of  any  descrip-  Vermont. — State  v.  Randall,  3  Aik. 

tion,  I  forbear  to  express  any  opinion.'*  ( Vt.)  99. 

2.  Mattison  v.  State,  3  Mo.  431.  Virginia. —  Jett  v.  Com.,  18  Gratt. 
But  this  decision  was  overruled  in  (Va.)  933;  Hendrick  v.  Com.,  5   Leigh 

In  Re  Truman,  44  Mo.  181.  (Va.)  707. 

%.  California. —  People  r.  McDon-  United  States. — Fox  v.  Ohio,  5  How. 

nell,  80  Cal.  385,  13  Am.  St.  Rep.  159;  (U.  S.)  410;  Moore  v.  Illinois,  14  How. 

People  f.  White,  34  Cal.  186.  (U.S.)   13;  U.  S.  v.  Arjona,   X20  U. 

Indiana.  —  Snoddy    v.   Howard,   51  S.  479. 

Ind.  411,  19  Am.  Rep.  738;  Chess  v.  In  Snoddy  v.  Howard,  51   Ind.411, 

State,  I  Blackf.  (Ind.)  19^;  Dashing  v.  19  Am.  Rep.  738,  the  court  said  :  **  We 

State,  78  Ind.  357.  know  of  no  prohibition,  either  in  the 

/9tva.-  State  V.  Mcpherson ,9  Iowa  53.  constitution  of  the  United  States  or  in 

Massachusetts i — Com.    v.    Fuller,  8  the  constitution  of  the  state  of  Indiana, 

Met.   (Mass.)  313,  41  Am.  Dec.  509.  which  denies  the  power  of  the  state  to 

Michigan.  —  Harlan    v.    People,    x  punish  for  counterfeiting  coin   or  for 

Dougl.  (Mich.)  307.  offenses  against  the  currency;  nor  is 

Missouri. "^In  re  Truman,   44  Mo.  such  power  granted  exclusively  to,  or 
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IL  JoiHT  Offbvdsbb.  —  In  all  cases  the  defendants   may  be 
jointly  indicted,  whether  the  crime  be  counterfeiting,*  uttering,* 

exercised  exclusivelj  by,  the  United  How.  (U.  S.)  569,  Mr.  Justice  Daniel, 
States,  and  if  not  denied  nor  so  granted  speaking  for  the  court,  says :  "  This 
it  remains  amongst  the  reserved  or  court,  in  the  case  of  Fox  v,  Ohio,  5 
belongs  to  the  inherent  powers  of  the  How.  (U.  S.)  432,  have  taken  care  to 
states.*'  point  out  that  the  same  act  might,  as 
In  Sizemore  v.  State,  3  Head  (Tenn.)  to  its  character  and  tendencies  and  the 
26,  the  court  said  that  although  the  consequences  it  involved,  constitute  an 
offense  of  counterfeiting  the  coin  of  offense  against  both  the  state  and  the 
the  United  States,  and  that  of  passing,  federal  governments,  and  might  draw 
or  keeping  it  with  the  intent  to  circu-  to  Its  commission  the  penalties  de- 
late it,  are  offenses  against  the  United  nounced  bjr  either,  as  appropriate  to  its 
States,  they  are  not  exclusively  cogniz-  character  in  reference  to  each."  See 
able  in  the  federal  courts.  The  fed-  also  People  v.  McDonnell,  80  Cal.  385, 
eral  and  state  governments  are  separate  13  Am.  St.  Rep.  163. 
and  distinct.  Both  are  sovereign  in  the  1.  Rasnick  v.  Com.,  3  Va.  Cas.  356; 
spheres  assigned  them.  The  coin  of  State  v,  Calvin,  R.  M.  Charlt  (Ga.) 
the  United  States  is  intended  for  the  151 ;  U.  S.  v.  White,  35  Fed.  Rep.  716; 
use  of  the  people  of  all  the  states,  and  U.  S.  t^.  Addatte,  6  Blatchf.  (U.  S.)  76. 
there  can  be  no  reason  in  denying  to  the  2.  Reg.  v.  Jones,  9  C.  &  P.  761,  38  E. 
states  the  power  of  protecting  their  C.  L.  335,  3  M.  C.  Cf.  85,  3  Lewin  C.  C. 
citizens  against  the  debasement  of  the  119,  397;  Reg.  v.  Hurse,  3  M.  ft  Rob. 
universal  currency,  by  the  punishment  360 ;  Reg.  v.West,  3  Cox  C.  C.  337;  Rex 
of  all  the  offenders  against  it  within  t'.Skerrit,  3  C.&  P.  437,  isE.  C.  L,  303. 
their  borders;  although  the  same  are  If  two  jointly  prepare  counterfeit 
offenses  against  the  United  States  and  coin,  and  utter  it  in  different  shops, 
punishable  in  the  federal  courts.  apart  from  each  other,  but  In  con- 
In  the  case  of  U.  S.  v.  Arjona,  i30  cert,  and  intending  to  share  the  pro* 
U.  S.  4S7,  the  court  observed:  **  A  ceeds,  the  utterings  of  each  are  the 
right  secured  by  the  law  of  nations  to  joint  utterings  of  both,  and  they  may 
a  nation  or  its  people  is  one  the  United  be  convicted  jointly.  Reg.  ti.  Hurse,  3 
States,  as  the  representatives  of  this  na-  M.  &  Rob.  360. 

tion,   are    bound    to  protect.     Conse-  Two    prisoners   together   uttered    a 

quently,  a  law  which  is  necessary  and  bad    half-crown.      Shortly   afterwards 

proper  to  afford  this  protection  is  one  they  separated,  and  one  of  them  went 

that  Congress  may  enact,  because  it  is  to   a    shop    and    uttered  another  bad 

one  that  is  needed  to  carry  into  execu-  half-crown,  and  then   the  other  went 

tion  a  power  conferred  by  the  constitu-  to  the  same  shop  and  uttered  a  third 

tion  on  the  government  of  the  United  bad  half-crown ;  but  at  these  second  and 

States  exclusively.   There  is  no  author-  third  utterings  neither  was  proved  to 

ity  in  the  United  States  to  require  the  have  been  near  the  other.    It  was  held 

passage  and  enforcement  of  such  a  law  that  the  proof  of  previous  concert  would 

by  the  states.    Therefore,  the   United  not  sustain  a  count  for  a  joint  uttering 

States  must  have  the  power  to  pass  it  in  either    the  second  or  third  utter- 

and  enforce  it  themselves,  or  be  unable  ings.     Reg.  xk  West,  3  Cox  C.  C.  337. 

to  perform  a  duty  which  they  may  owe  One  Piece  Uttered  and  Others  in  Poa- 

to  another  nation,  and  which  the  law  leiiion. — If  two  prisoners  are  indicted 

of  nations  has  imposed  on  them  as  part  for    uttering   a    counterfeit    shilling, 

of  their  international  obligations.  This,  having  another  counterfeit  shilling  in 

however,  does  not  prevent  a  state  from  their  possession,  it  is  not  necessary  to 

providing  for  the    punishment  of  the  prove   with    certainty  which    of   the 

same  thing;  for  here,  as  in  the  case  of  pieces  was  the  one  uttered,  and  which 

counterfeiting  the  coin  of  the  United  was  found  on  them  unuttered,  if  both 

States,  the    act    may    be    an    offense  the  pieces  of  the  mone^  are  proved  to 

against  the  authority  of  a  state  as  well  be  counterfeit.     And  if  it  appears  that 

as  that  of  the  United  States.*'    See  also  two  prisoners  went  to  a  shop,  and  that 

People  V.  McDonnell,  80  Cal.  385;  13  one  of  them  went  in  and  uttered  the 

Am.  St.  Rep.  163.  bad  money,  having  no  more  in    her 

In  the  CMC  of  U.  S.  v.  Marigold,  9  possession,  and  the  other  stayed  outside 
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passing,^  or  having  counterfeit  money  in  possession  with  intent 
to  pass  *  And  they  may  also  be  jointly  indicted  for  having  in- 
struments in  possession  adapted  and  used  for  the  purpose  of  coun- 
terfeiting,' 

BtptfttU  MaIi. — ^When  they  are  so  jointly  indicted,  they  may 
sever  upon  the  trial,  and  be  separately  tried  and  convicted.^ 

in.  CouirrsBRiTnie  Conr — 1.  Form  of  Indiotment. — The  indict- 
ment in  this  country  is  substantially  the  same  as  the  English 
form,^  but  in  all  cases  should  be  made  to  conform  to  the  particu- 
lar statute  under  which  it  is  drawn. 

2.  Allegations  of  Similitude. — The  indictment  should  allege  that 
the  counterfeit  coins  were  made  in  the  likeness  and  similitude  of 
genuine  coins.* 

the  shop,  having  other  bad  pieces  of  Matter  of  Dlscretloii.— The  principal 

mone/yhothniajrbeconvicted,  theutter-  and  accessory  may  be  jointly  indicted, 

fng  and  the  possession  being  both  joint,  and  it  is  a  matter  of  discretion  with 

Rex  V.  Skeirit,  a  C.  &  P.  427,  12  £.  the  solicitor  general  whether  they  shall 

C.  L.  203.  be  iointly  or  severally  tried,  particu- 

Whcre  a  man  and  woman  were  in-  larfy  when    they   have    joined  in  the 

dieted  for  uttering  a  bad  shilling  to  B,  general  issue.     State  v,  Calvin,  R.  M. 

and  having  in  their  possession  another  Charlt.  (Ga.)  15T. 

bad  shilling  at  the  time,  and  the  utter-  6.  EnftUsh  Form. — The  English  form 

ing  was  by  the  woman   alone  in   the  of  indictment  is  that  the  defendant  on  a 

absence  of  the  man,  it  was  held  that  certain  day  and  year  did  ^  feloniously 

the  man  was  not  liable  to  be  convicted  and  falsely  make  and  counterfeit  one 

with  the  actual  utterer,  although  proved  piece  of  coin,  resembling,  and  appar- 

to  be  the  associate  of  the  woman  on  the  ently  intended   to  resemble  and   pass 

day  of  uttering,  and  to  have  had  other  for,  certain  of  the  queen's  current  gold 

money  about  him  for  the  purpose  of  coin  called  a  sovereign  (or  sliver  coin 

uttering;  and  secondly,  that  the  woman  called  a  shilling),  against  the  form  of 

could  not  be  convicted  of  the  second  the  statute  in  such  case  provided  and 

offense  of  having  other  bad  money  in  against  the  peace,*'  etc.    2  Arch.  Crim. 

her  possession,  on  the  evidence  of  her  Law  (8th  ed.)  1672;  2  Chitty's  Crim. 

associating  with  a  man  not  present  at  Law  (cth  Am.  ed.)  104,  etc. 

the  uttering,  but  havine;  large  quantities  6.  if.  S.  v.  Burns,  5  McLean  (U.  S.) 

of  bad  money  *about  him  for  the  pur-  23;  Peek  v.  State,  2   Humph.  (Tenn.) 

pose  of  uttering.    Rex  v.  Else,  R.  «  R.  78 ;    State  v.   Williams,  8   Iowa  535 ; 

C.  C.  142.   But  see  Reg.  v.  Greenwood,  State  f.  Griffin,  18  Vt.  198. 

5  Cox  C.  C.  521,  2  Den.  C.  C.  M.    ,  The  30th   section  of  the  Tennessee 

1.   State  V.  Mix,  i^  Mo.  156;  State  v.  Act  of   1829,  ch.   23,  declares  it  to  be 

Calvin,  R.  M.  CharU.  (Ga.)  ici ;  Reg.  felony  in  any  one  to  make  fraudulently 

v»  Jones,  9  C.  &  P.  761,  38  E.  C.  L.^25.  any  coin   in  imitation  of  the  current 

S.  People  V.  Ah  Sam,  41  Cal.  S^S\  coin  of  the  state.     It  was  held  that  an 

Hess  V.  State,  5  Ohio  5,  22  Am.  Dec.  indictment  under  this  section  charging 

767.  the  defendant  with  fraudulently  mak- 

S.  Sutton  V.  State,  9  Ohio  133.  ing  coin   to  the   likeness   and   simili- 

C  State  V.  Mix,  15  Mo.  156;  State  r.  tude   of    the  current  coin  was  good. 

Calvin,  R.  M.  Charlt.  (Ga.)  151;  Ras-  Where  the  words  used  in  the  indict- 

nick  V.  Com.,  2  Va.  Cas.  356.     See  also  ment  are    equivalent    to,  or  of  more 

Hess  V.  State,  5  Ohio  5,  22  Am.  Dec.  extensive  signification  than,  those  used 

767;  Sutton  V.  State,  9  Ohio  133.  in  the  statute,  such  words  are  sufficient. 

FrMrnioptloa  of  Separate  Trials. — The  Peek  r.  State,  2  Humph.  (Tenn.)  78. 

court  will  presume  that  separate  trials  Currency  of  Coin  a  <)aestlon  for  Jury, 

were  ordered,  where  two  persons  were  — Where  the  indictment  charged  that 

jointly  Indicted  and  so  pleaded  and  the  the  defendant,  etc.,  **  four  pieces  of  false 

record  showed  that  the  trial  proceeded  and  counterfeit  monej'  and  coin,  made 

against  one  defendant.     Hess  v.  State,  and  counterfeited  to  the  likeness  and 

5  Ohio  ^,  22  Am.  Doc.  767.  similitude  of  the  good,  true  and  current 
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8.  Allegations  of  Intant. — In  the  crime  of  counterfeiting,  a  fraud- 
ulent intent  is  implied  from  the  nature  of  the  charge,  and  hence 
such  intent  need  not  be  specifically  averred.* 

17.  Pamivg  CouvTBBmT  Conr— 1.  The  Indictment  Generally. — 
The  allegations  required  in  ah  indictment  for  this  offense  under 
our  statutes  are  very  similar  to  those  under  the  English  practice.* 

monej  and  silver  coin  currently  pass-  penalty  of  the  statute  on  which  the 

ingin  this  state,  called  Spanish  dollars/*  indictment    is    framed,    is   denounced 

etc.,  did  utter,  etc.,  it  was  objected  that  against  any  person  who  shall  falsely 

the  coin  was  called    Spanish  dollars,  make  or  counterfeit    the  coin  of  the 

which,  it  was  contended,  were  not  cur-  country;  the  use  of  the  word  ^falsely'  in 

rent  in  the  state;  it  was  held,  however,  the  statute  implies  that  there  must  be 

that  such  fact  was  exclusively  for  the  a  fraudulent  or  criminal  intent  in  the 

jury,  and  a  verdict  finding  these  facts  act.     And  the  statute  contemplates  no 

would  not  be  disturbed.  Fight  v.  State,  other  intent,  in   the  act  of  making,  as 

7  Ohio  I.  i8o,  28  Am.  Dec.  626.  necessary  to  constitute  the  crime,  but 

Current  by  Usaire. — Where  the  coin  that  of  disposing  of,  or   passing  the 

was  described  as  counterfeited  in  the  spurious  coin  as  true  and  genuine." 

similitude  of  coin  current  by  usage  in  United  Btatei  Btatnte. — An  indictment 

the  state,  this  was  held  sufficient,  and  under  section   20,  U.  S.  Act   1825,  for 

it  was  unnecessary  to  charge  that  the  falsely    making    coin    of   the    United 

coin  was  counterfeited  in  the  similitude  States,  need  not  charge  an  intent  to 

of  the  current    coin    of    the  United  defraud.     U.  S.  v,  Peters,  3  Abb.  (U. 

States.     State  v,  Williams,  8  Iowa  53c.  S.)  494. 

1.  U.  S.  V,  Otey,  31  Fed.  Rep.  72 ;  U.  2.  Gabe  v.  State,  6  Ark.  540;  Gentry 

S.  V,  Peters,  2  Abb.  (U.  S.)  494.     See  xk  State,  6  Ga.  504;  State  v,  Johnson, 

also  U.  S.  T'.  Russell,  22  Fed.  Rep.  390;  3  Harr.  (Del.)  561 ;  McGregor  v.  State, 

States.  Odel,  3  Brev.  (S.  Car.)  552;  16  Ind.  10. 

U.  S.  V.  King,  5  McLean  (U.  S.)  208.  Engllah  Form.— In  an  English  indict- 
In  U.S.  V.  Otey,  31  Fed.  Rep.  71,  ment  for  uttering  counterfeit  coin,  it  is 
the  court  said:  **  After  a  careful  exam-  sufficient  to  allege  that  the  defendant, 
ination  of  the  statute  and  the  subject,  at  a  certain  time  and  place,  one  piece 
I  am  convinced,  contrary  to  my  first  of  false  and  counterfeit  money  made 
impression,  that  the  knowledge  and  in-  and  counterfeited  to  the  likeness  and 
tent  to  defraud  mentioned  in  section  similitude  of  a  piece  of  good,  lawful 
5457  of  the  Revised  Statutes  refer  only  and  current  money  and  silver  coin  of 
to  the  crime  of  passing  counterfeit  this  realm,  called  a  shiMing,  as  and  for 
money,  or  having  the  same  in  posses-  a  piece  of  good,  lawful  and  current 
sion;  and  therefore,  an  indictment  for  money  and  silver  coin  of  this  realm, 
counterfeiting  need  contain  no  aver-  called  a  shilling,  unlawfully,  unjustly 
ment  on  the  subject.  And  the  very  fact  an*d  deceitfully  did  utter  to  one  A  ;  the 
that  the  qualification  of  knowledge  and  said  defendant,  at  the  time  when  he  so 
intent  to  defraud  is  expressly  stated  uttered  the  said  piece  of  false  and  coun- 
twice  in  the  section,  in  the  same  words,  terfeit  money,  then  and  there  well 
in  the  definition  of  the  crimes  of  passing  knowing  the  same  to  be  false  and 
and  possessing  counterfeit  coin,  and  not  counterfeit  against  the  form  of  the 
in  the  definition  of  the  crime  of  coun-  statute,"  etc.  2  Chit.  Crim.  Law,  §  113. 
terfeiting  it,  shows  plainly  that  it  was  An  indictment  for  knowingly  utter- 
not  the  intention  of  Congress  to  make  ing  counterfeit  coin  twice  on  the  same 
these  circumstances  an  element  of  the  day,  charged  an  uttering  of  a  counter- 
latter  crime.''  feil  half-crown,  and  that  the  defend- 
An  indictment  alleging  that  the  de-  ants  on  the  same  day,  '*  one  other  piece 
fendant  did  falsely  make,  forge  and  of  false  and  counterfeit  [omitting  the 
counterfeit  the  coin  in  question  implies  word  'coin*],  resembling,  and  appar- 
that  he  did  so  with  intent  to  defraud,  ently  intended  to  resemble  and  pass 
U.  S.  V.  Otey,  3X  Fed.  Rep.  72.  ^  for,  a  piece  of  the  queen's  current  sil- 
Blgnlflcance  of  the  Word '*  Falaaly." —  ver  coin,  called  a  half  crown,  unlaw- 
In  the  case  of  U.  S.  v.  King,  5  McLean  fully,"  etc.,  **  did  utter  and  put  off  to 
(U.    S.)    208,  the   court    said:   "The  one  S.  A.,  the  wife  of  W.  G.,  knowing 
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. — The  English  indictment  contains  an  allegation  that 
the  coins  so  passed  were  made  and  counterfeited  to  the  likeness 
and  similitude  of  a  piece  of  good,  lawful,  and  current  money.^ 
And  such  is  the  usual  form  of  allegation  under  our  statuties.  But 
when  not  so  required  by  the  terms  of  the  same,  such  allegation  is 


unnecessary  * 


of  CMa. — So  an  allegation  that  the  coins  were  current, 
as  used  in  the  English  form,  may  be  omitted  where  it  is  not 
required  by  statute.* 

the  same  to  be  false  and  counterfeit"  and  the  indictment  further  alleges  that 
It  was  held  that  the  omission  of  the  the  **  coins  were  legal  and  currently 
word  **  coin ''  did  not  render  the  indict-  passing  in  the  state,"  it  was  held  that 
ment  bad,  as  the  words  ^  false  and  this  last  allegation  might  be  rejected  as 
counterfeit "  might  be  rejected  as  sur-  surplusage.  Smith  v.  State,  8  Ohio  395. 
plusage,  and  the  indictment  would  then  Time  when  Cioln  Was  Onrrent. — The 
be, '^  one  other  piece  resembling,  and  time  when  the  coin,  of  which  a  counter- 
apparently  intended  to  resemble  and  feit  is  uttered  and  published,  was  cur- 
posa  for,  a  piece  of  the  queen's  current  rent  bj  law,  usage  or  custom  in  the 
silver  coin,  called  a  half  crown."  Reg.  state,  is  a  material  ingredient  in  the 
r.  Jones,  9  C.  &  P.  761,  38  E.  C.  L.  325.  offense  denounced  by  the  statute,  and 

Wlaooaaln. — In  this  state  it  was  held  should  be  distinctly  stated  in  the  in- 

that  the  uttering  of  counterfeit  coin  be-  dictment.    Nicholson  v.  State,  18  Ala. 

ing  only  a  misdemeanor  at  common  529.  54  Am.  Dec.  169. 

law,  and  the  statute  not  making  it  a  fel-  Upon   an  indictment  charging  that 

ODY,  it  was  not  necessary  to  aver  in  the  the   defendant    on,  etc.,  at,  etc.,  one 

indictment  that  the  offense  was  com-  piece  of  false  and  counterfeit  money 

mitted  '*  feloniously."    Wilson  r.  State,  and  silver  coin,  made  and  counterfeited 

I  Wis.  184.  in  imitation  and  similitude  of  a  piece 

1.  2  Chitty  Crim.  Law,  %  113.  of  good,  legal  and  current  money  and 

Qnastton  for  JUy. — On  an  indictment  silver  coin  of  the  state  of   Missouri, 

under  2  and  3  Wm.  IV.,  ch.  34,  (  7,  for  called  a  Mexican  dollar,  of  the  value 

uttering  a  piece  of  false  and  counterfeit  of   one    dollar,  at  that  time   current 

coin,  apparently  intended  to  resemble  within  the  state   by    faw    and    usage, 

and  pass  for  a  piece  of   the   queen's  and  in  actual  use  and  circulation  within 

good  and  legal  current  coin,  it  is  a  the  state,   then  and  there   feloniously 

question  for  the  jury  whether  the  coin  did   offer  and  attempt  to   pass,  utter 

produced  supports  the  indictment,  and  and  publish   as  true,  to  one   A,  with 

if  they  should  be  of  opinion  that  the  intent    then  and  there  him  the  said 

coin  was  not  intended  by  the  maker  to  A   to  defraud,  he  the  said  defendant, 

pass  as  a  good  coin,  they  should  acquit,  at  the  time  when   he  so  offered  and 

Reg.  V,  Byrne,  6  Cox  C5.  C.  475.  attempted   to  pass  as  true  said  false 

S.  BeiemMlng  GeanlBe  Coin. — Where  and  counterfeit  money  and  silver  coin, 

a  count  in  an  indictment  charged  the  then  and  there  well  knowing  the  same 

defendant  with  '*  uttering,  etc.,  counter-  to  be  false  and  counterfeit  against  the 

feit  coin,  at  the  time  current  in  the  form,  etc.,   it  was    objected    that  the 

state,  knowing  the  same  to  be  counter-  words  "  at  the  time  current  within  this 

feit,  with  intent  to  defraud,"  etc.,  it  was  state  by  law  and  usage  "  are  not  laid 

held  that  this  was  sufficient  under  2/11-  with  a  venue,  but  refer  to   the   time 

diana  Rev.  Stat.,  ^  32,  p.  416,  and  the  when  the  counterfeit  coin  was  made, 

farther  averment  that  **  said  counterfeit  and  not  to  the  time  when  it  was  passed 

coin  resembled,  or  was  intended  to  re-  as  true,  or  attempted  to  be  passed  as 

semble,  genuine  coi/i,*'  was  surplusage,  true.  Thecourtsaid:  "The 7th  section  of 

and  an   informality  which  would  not  article  4  declares  every  person  guilty 

vitiate  the  indictment.      McGregor  v.  of  forgery  in  the  second  degree,  who 

State,  16  Ind.  10.  counterfeits  any  gold  or  silver  coin,  at 

S.  Where  the  statute  makes  the  crime  the  time  current  within  the  state,  by 

*' the  uttering  and  putting  off  the  coun-  law  or  usage.     By  this  it  is  clearly  to 

terfeit  coins,  Icnowing  them  to  be  such,**  be  understood  that  the  genuine  coin 
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PotitfYMiMi. — The  charge  of  passing  or  uttering  the  coin  must  be 
positive  and  not  by  way  of  recital.*  No  particular  words  are  nec- 
essary in  making  the  charge,^  but  the  same  must  be  proved  as 
laid' 

2.  Spedflo  AUegationB— a.  Name  of  Person  to  Whom  Ut- 
tered.— The  name  of  the  person  to  whom  the  counterfeit  coin 
was  uttered  should,  in  general,  be  alleged  and  proved  as  laid,^ 

must  be  current  in  this  state    Rt  the  will    not    be    considered    on    appeal, 

time  the  counterfeit  is  made.    The  3i8t  Gentry  v.  State,  6  Ga.  503. 

section    then   declares    every    person  Clirlitiaii  Name. — In   an  indictment 

guilty  of  the  same  offense,  who  passes  for  passing  counterfeit  coin,  the  allega- 

as  true,  or  attempts  to  pass  as  true,  any  tion  that  it  was  passed  to  a  particular 

counterfeit  of  any  gold  or  silver  coin,  person    is    material,  and    the    Chris- 

the  counterfeiting  of  which  is  declared  tian   name  of  the  individual  must  be 

forgery  in  the  7th  section.    The  time  proven  as  charged.    Gabe  v.  State,  6 

when  the  genuine  coin  must  be  in  cir-  Ark.  540. 

culation  is,  then,  referred  to  the  time  And  so  where  one  was  indicted  for 

when  the  counterfeit  coin  is  made,  and  passing.counterfeit  coin  to  Eli  Clemens 

not  to  the  time  when  it  is  passed,  or  at-  and  there  was  no  proof  that  his  name 

tempted  to  be  passed.    If  the  genuine  was  Eli,  it  was  held  erroneous  for  the 

coin  should,  alter  the  counterfeit  coin  court  to    instruct  the  jury  that  they 

has  been  made,  go  out  of- circulation,  might  infer  from  the  testimony  that  his 

the    attempt    to   pass   the   counterfeit  name  was  Eli.    Gabe  x\  State,  6  Ark. 

would  still  be  an  offense  under  the  21st  540. 

section.  The  indictment  is  good,  there-  Pastage  to  One  tlmmgli  Anotlier. — An 

fore,   in  this  respect;  the  time  men-  indictment    which    charges    that    the 

tioned  referring  to  the  time  when  the  counterfeit  coin  was  passed  in  payment 

counterfeit  coin   was    made,  and  not  to  A  will  not  be  sustained  by  evidence 

when  it  was  passed.'*     State  r.  Shoe-  that  it  was  passed  in  payment  by  the 

maker,  7  Mo.  183.  prisoner  to  B  through  A,  who  was  the 

1.  State   V.   Haider,   2    McCord  (S.  innocent  agent  of  the  prisoner  in   the 

Car.)  377,  13  Am.  Dec.  738.  transaction.     Rouse  f.   State,  4  Ga. 

And  so  an  indictment  charging  that  136. 

the  defendant  **  feloniously  utter  and  TFnlted  States  Statute. — In   U.  S.  r. 

publish,'*  etc.,  omitting  the  word  •*  did,'*  Bejandio,  i   Woods  (U.  S.)   394,    the 

was    held    too    uncertain    and   vague,  court  said:  ''The   English  precedents 

State  T>.  Haider,  2  McCord   (S.  Car.)  of  indictments  for  uttering  forged  coin, 

377,  13  Am.  Dec.  738.  to  be  found  in  2  Chitty*s  Crim.  Law 

HaViflLg  Other  Gounterfelt  Money  In  tt2,  all  aver  the  name  of  the  person  to 

Pcwsesslon.  —  A    count    charging    the  whom   the   forged    coin    was   passed, 

prisoner  with  having  counterfeit  money  These  authorities,  it  must  be  observed, 

in  his  possession  at  the  time  he  uttered  all  apply  to  statutes  that  do  not  contain 

other  counterfeit  money,  must  contain  the  clause  to  be  found  in  the  law  upon 

a  distinct  averment  of  tne  fact  of  utter-  which    this    indictment    is    founded, 

ing.    Rex  v,  Kelly,  3  Esp.  28.  namely,  '  with  intent  to  defraud  any 

S.  The  words  "  pass  and  utter  '*  are  person  whomsoever.*  •  •  •  The  object 

substantially   the   same  as  the  words  of  the  rule  requiring,  under  such  a  stat- 

"  put  off**  used  in  the  statute,  and  can-  ute,  the  name  of  the  person  to  be  stated 

not  be  objected  to  upon  an  indictment  to  whom  the  forged  coin   was  passed, 

for  passing  counterfeit  coin.     Buckley  was  to  describe  the  offense  and  give  the 

V,  State,  2  Greene  (Iowa)  163.  accused  notice  of  the  charge  he  would 

8.  Rouse  V,  State,  4  Ga.  141 ;  Ros-  be  called  on  to  meet.    I  think  the  aver- 

coe  Crim.  Ev.  354.  ment  that  the  forged   coin  was  passed 

4.  Buckley  v.  State,  2  Greene  (Iowa)  with   intent    to   defraud  some  person 

164;  Rouse  V.  State,  4  Ga.  141 ;  Gabe  or  persons,  which   is  required  to  be 

V.  State,  6  Ark.  540.  made    in    an    indictment    under     the 

It  seems,  however,  that  this  objection  United   States  statute,  is  a  substitute 

must  be  raised  in  the  court  below,  or  it  for  an  averment  specifying  the  same 
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unless  the  name  of  such  person  is  unknown^  and,  If  so,  that  fact 
should  be  stated.^ 

*.  Intent  to  Defraud. — Since  fraudulent  intent  is  an  essen- 
tial element  in  the  crime  of  uttering  or  passing  counterfeit  money, 
the  same  should  be  averred.^ 

c.  Scienter. — ^So,  also,  the  indictment  should  contain  an  aver- 
ment as  to  the  scienter.^ 

8.  XTttering  Counterfeit  Cdn,  HaylAg  Other  in  FoMeitioii. — By  stat- 
ute it  is  sometimes  recognized  as  an  additional  offense  to  utter 
counterfeit  money  while  having  other  in  possession.  In  such 
cases  it  is  sufficient  to  follow  the  indictment  for  passing  the 
coin,  as  described  above,  and  aver  the  possession  of  the  other 
coin.* 

Y.  HAvniG  CoviiTBBniT  Coix  iv  PoBSBSsios— 1.  Pom  of  Indiet- 
ment. — The  indictment  for  this  offense  must,  of  course,  meet  the 
requirement  of  the  statute  under  which  it  is  drawn.  The  English 
form  of  indictment  is  given  in  the  note.^ 

of  the  person  to  whom  the  coin  was  to  put  it  in  circulation,  in  some  way, 

passed ;   It  seems  to  define  the  ofTense  as  genuine,  are  implied  from  the  fact 

and  to  give  notice  to  the  defendant  of  of  the  false  making  and  need  not  be 

the  accusation  against  him.  To  require  specifically  averred.     U.  S.  v,  Otey,  31 

both  averments  to  be  made,  as  that  the  Fed.  Rep.  73  ;  U.  S.  Rev.  Stat.,  ^  5457. 

coin  was  passed  to  A  B  to  defraud  A  S.  Buckley f.  State,  a  Greene  (Iowa) 

B,  or  was  passed  to  A   B  to  defraud  162.     See  also  Reg.  v.  Page,  9  C.  &  P. 

C   D,  IB  requiring  too  great  particu-  756,  38  £.  C.  L.  32a ;    Reg.  v.  Jones,  9 

larity."  C.  &  P.  761,  38  E.  C.  L.  325;  McGrc- 

1.  Buckley  v.  State,  2  Greene  (Iowa)  gor  v.  State,  16  Ind.  9. 

164.  ATsnnsBt  of  Guilty  Knowledge  Ap- 
The  indictment  in  U.  S.  v,  Bejandio,  lOies  to  Time  of  Vtterlag.^An  indict - 
1  Woods  (U.  S.)  294,  contained  three  ment  for  uttering  counterfeit  coin, 
counts,  one  of  which  charged  the  de-  knowing  it  to  be  counterfeit  (after  a 
fendant  with  uttering  and  passing,  etc.,  previous  conviction),  charged  that  the 
with  intent  to  defraud  one  A,  and  the  prisoner  did  utter  a  counterfeit  half- 
other  two  with  uttering  and  passing  to,  crown  to  E.  H.,  ^'knowing  the  same  to 
etc.*  with  intent  to  defraud  some  person  be  false  and  counterfeit.'*  It  was  held 
or  persons  to  the  grand  jury  unknown,  that  the  allegation  of  the  scienter  was 
and  such  indictment  was  held  sufficient,  sufficient,  and  that  the  word  **  knowing" 

2.  Brown   v.   Com.,   2   Leigh   (Va.)  must  be  taken  to  apply  to  the  prisoner, 
773  f  U-  ^'  ^'«  0^<X>  3^  Y'^.  Rep.  71.  and  not  to  E.  H.,  who  was  the  last  an- 

VresuBirtiiOB  of  latent. — In  McGregor  tecedent,  and  that  the  scienter  must  be 

r.  State,  16  Ind.  13,  the  court  held  that  taken  to  apply  to  the  time  of  the  uttering 

the  law  would,  there  being  nothing  to  although  it  was  not  stated  to  be  '*  then 

rebut  it,  raise  the  intent   to  defraud,  and  there.''     Reg.  v.  Page,  9  C.  &  P. 

upon  the  fact  of  knowingly  passing  to  756,  38  E.  C.  L.  322.     And  such  in- 

an  innocent  person,   for  a  considera-  dictment  was  held  to  be  good  whether 

tioii,  counterfeit  money.  the  objection  was  taken  before  or  after 

The  fraudulent  intent  mentioned  in  verdict.     Reg.  v.  Page,  9  C.  &  P.  756, 

the  statute  is  an  essential  element  of  38  E.  C.  L.  322. 

the  crime  of  passing  counterfeit  money,  4.  2  Bish.  Crim.  Pro.,  §  263. 

or  having  the  same  in  possession;  and  6.  Bnglisli     Form    of  '  In4ietment.-^ 

the  act  of  passing  or  possessing  must  The    English   form  of  indictment  al- 

be  accompanied  by  the  knowledge  of  leges  that  on  a  certain  day  the  defend - 

the  false  character  of  the  coin.    But  in  ant  had  in  his  possession  and  custody 

the  case  of  an  actual  forger  or  counter-  (three  or  more)   pieces  of  false  and 

feiter,  knowledge  of  the  false  character  counterfeit  coin   resembling,  and  ap- 

ofthe  coin,  and  the  fraudulent  intent  parently  intended  to  resemble  and  pass 
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2.  Specific  Allegationi — intnit  to  Defrmnd. — An  indictment  for  hav- 
ing counterfeit  coin  in  possession  should  contain  an  allegation  of 
intent  to  defraud.* 

SdoAtor. — The  knowledge  by  the  defendant,  of  the  spurious 
character  of  the  coin,  should  also  be  averred.* 

Cnrront. — The  indictment  should  further  contain  an  allegation 
that  the  coin  therein  set  forth  is  in  the  similitude  of  the  legal  coin 
current  by  law  and  usage  in  the  state.' 

HoedloM  Allogfttioiis. — The  value  of  the  coin,^  and  the  material  of 
which  it  is  composed,  are  of  no  importance,  hence  there  need  be  no 
allegation  in  regard  thereto.* 

'^.  DESCBiPTloir  OF  Com. — ^The  coin,  under  each  of  the  class  of 

for,  certain  of  the  queen's  silver  cur-  cured.      Sizemore    v.    State,    3  Head 

rent  coin,  called  a  half-crown,  with  in-  (Tenn.)  28. 

tent  then  to  utter  and  put  ofT  the  same,  8.  People  v.  Stanton,  39  Cal.  698. 

he,  the  said  defendant,  then  well  know-  Where  the  indictment  charged  that 

ing  the  same  to  be  false  and  counter-  the  defendants  did   *' wilfully,  feloni- 

feit  against  the  form  of  the  statute  in  ously  and  knowingly  have  in  their  pos- 

such  a  case  made  and  provided,  and  session  five  counterfeit  silver  coins," 

against  the  peace  of  our  lady  the  queen,  etc.,  it  was  held  that  '*  the  knowledge 

her  crown  and  dignity.     Arch.  Crim.  of  the  spurious  character  of  the  coin  is 

PI.  2  Arch.  1681.           '  as  directly  affirmed  as  is  the  knowl- 

Oertaln  Number  of  Pieces. — An    in-  edge  of  the  fact  that  the  same  was  in 

dictment  under  the  statute,  Virginia  their  possession,  and  the  knowledge  of 

Code,  ch.  193,  §  6,  p.  733,  for  feloniously  both  is  directly  affirmed;  and  the  cir- 

having  in    possession  more  than   ten  cumstance  that  the  affirmation  is  made 

pieces  of  forged  or  base  coin,  must  al-  in  respect  to  the  two  facts  in  connec- 

lege  that  the  prisoner  had  them  in  his  tion,  does  not  vitiate  or   weaken  the 

possession  at  the  same  time ;  and  the  force  of  the  allegation  as  applicable  to 

charge  that  on  a  certain  day  he  had  each  separately."  People  v,  Stanton,  39 

them  in  his  possession,  is  not  sufficient.  Cal.  698. 

Scott  f.  Com.,  14  Gratt.  (Va.)  687.  8.  Com.  v.  Steams,  10  Met.  (Mass.) 

1.  U.  S.  V.  Otey,  31   Fed.  Rep.  72;  258;  State  v,  Williams,  8  Iowa  535; 

State  r.  Keneston,  59  N.  H.  37.   See  Fight  v.  State,  7  Ohio  I.  180,  28  Am. 

also  People  v.  Farrell,  30  Cal.  317.  Dec.  626. 

Where  the  indictment  charged  that  Sufficient  Description. — Upon  an  in- 

the   defendant  had  in  his   possession  dictment  for  having  in  possession  coun- 

counterfeit  coin,  with  intent  to  pass  the  terfeit  coin,  it  is  sufficient  to  de8crit>e  it 

same,   and  with   intent  to  defraud  A  as  coin  current  by  usage  in  the  state, 

and  others,  and  it  was  proved  at  the  and  there  is  no  need  of  the  further  alle- 

trial  that  A  was  acting  as  a  detective  gation  that  the  coin  was  counterfeited 

and  bought  the  coin  from  the  defend-  in  the  similitude  of  the  current  coin  of 

ant,  it  was  held  that  the  allegation  as  the  United  States.     State  v.  Williams, 

to  intent  to  defraud  others  was  suffi-  8  Iowa  535.    See  also  Com.  t;.  Stearns, 

cient  to  sustain  the  conviction.    People  10  Met.  (Mass.)  256;  Fight  v.  State,  7 

V.  Farrell,  30  Cal.  317.  Ohio  I.  iSo,  28  Am.  Dec.  626. 

Intent  to  Pass  as  Tme.— Under  the  Surplusage.— In   State  v.  Griffin,  18 

Tennessee  statute  of  1829,  ch.  23,  upon  Vt.  198,  it  was  held  that  an  averment 

an   indictment  for  having  counterfeit  that  the  coin  was '*  current  by  law  and 

money  in  possession,  there  should  also  usage  in   the  state"   was  unnecessary 

be    an   averment  that    the   defendant  and  might  be  rejected  as  surplusage,  on 

intended  to  impose  it  upon  the  com-  the  ground  that  the  court  takes  judicial 

munity  as    true.     Owen    v.    State,  5  notice   that  the   current  coins  of  the 

Sneed  (Tenn.)  495 ;  Fergus  v.  State,  6  United  States  are  current  in  a  particu- 

Yerg.   (Tenn.)    345.     But  under    the  lar  state  of  the  Union, 

statute  of  1842,  contained  in  the  code,  4.  State  v.  Williams,  8  Iowa  536. 

^5135,  such  defect  in  an  indictment  is  6.  State  v.  Griffin,  18  Vt.  198. 
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cases  above  treated,  may  be  described  under  its  proper  denomina- 
tion, as  dollars,  half  dollars,  quarters,  dimes,  etc.^ 

IiiMriptloB  ftBd  Data. — And  it  is  unnecessary  to  recite  the  various 
inscriptions  and  devices,*  the  date  or  place  of  coinage.*  _ 

ifaiarial — So,  too,  it  is  unnecessary  to  allege  the  materials  out  of 
which  the  false  coin  was  made,  and  if  set  forth  they  need  not  be 
strictly  proved,  since  it  is  in  no  sense  descriptive  of  the  offense,  or 
essential  to  the  identity  of  the  conviction.* 

Vn.  PABsniG  CouvTSBFElT  Bahxnotbs^I.  Generally. — The  in- 
dictment  must,  of  course,  be  drawn  to  conform  to  the  statute,  but 
the  substance  of  all  of  our  statutes  on  the  subject  being  derived 
from  the  English  precedents,  the  indictment  conforms  quite  closely 
to  the  English  form.* 

1.  U.  S.  r.  Bejandio,  i  Woods  (U.  "twenty-five  cent  pieces,"  although 
S.)  294;  State  v.  Keneston,  59  N.  H.37;  in  the  statute  they  were  called  "half 
Com.  r.  Steams,  10  Met.  (Mass.)  256;  dollars"  and  "quarter  dollars." 
Gentry  v.  State,  6  Ga.  504;  State  v.  Repugnant  DeBcription. — An  indict- 
Williams,  8  Iowa  ^36;  Peek  v.  State,  2  ment  charged  the  counterfeit  coin  to  be 
Humph.  (Tenn.)  84;  U.  S.  v.  Bums,  5  in  imitation,  etc.,  of  coin,  etc., of  "the 
McLean  (U.  S.)  30.  In  State  v,  state  of  3//5J^j/ri,  called  a  Mexican  dol- 
Griflin,  18  Vt.  198,  the  coins  were  de-  lar."  It  was  held  that  the  indictment 
scribed  as  half  dollars,  and  it  was  held  was  defective,  as  the  words  "  state  of 
sufficient.  Missouri "  were  contradictory  and  re- 
Snfflele&ey  of  Itoaoxlptlon. — Where  pugnant  to  the  subsequent  part  of  the 
the  false  coin  was  described  in  the  description,  and,  being  descriptive  of  a 
indictment  as** certain  pieces  of  false  material  part  of  the  oifense,  could  not 
and  counterfeit  coin  in  imitation  of  the  be  rejected  as  surplusage.  State  v, 
silver  coin  current  within  the  state  by  Shoemaker,  7  Mo.  177. 
law  and  usage,  to  wit,  five  pieces  called  Base  and  Adnlterated,  in  common 
twenty- five  cent  pieces  and  five  pieces  parlance,  signify  the  same  thing,  and 
called  dimes,"  it  was  held  that  such  was  there  is  no  repugnancy  in  charging  in 
a  sufficient  description.  State  v.  Kenes-  an  indictment,  under  Ark.  Act  of  1838, 
ton,  59  N.  H.  37.  Pamph.  Acts,  p.  124,  that  the  defend- 
In  Peek  V.  State,  2  Humph.  (Tenn.)  ant  passed  one  piece  of  base  aif</ adulter- 
84,  the  court  said  it  was  sufficient  to  de-  ated  coin,  even  though  the  statute  should 
scribe  the  coins  as  "dollars,"  and  added  :  describe  it  as  base  or  adulterated.  Gabe 
•*  Whether  they  be  coins  of  the  United  v.  State,  6  Ark.  540. 
States,  or  of  Spain,  or  Mexico,  they  are  2.  Com.  ?'.  Stearns,  10  Met.  (Mass.) 
equally  current  in  this  state,  of  the  same  256;  Peek  v.  State,  2  Humph.  (Tenn.)  84. 
appearance  and  value,  and  the  word  3.  Com.  v.  Stearns,  10  Met.  (Mass.) 
appUes  as  well  to  the  one  as  to  the  256. 

other   and  conveys  the   same  definite  4.  State  v.  Griffin,  18  Vt.  198;  State 

idea  of  each.**  v,  Beeler,  i  Brev.  (S.  Car.)  482. 

Where  the  crime  charged  in  the  in-  Variance. — An    objection    that    the 

dictment  was  the  having  in  possession,  proof  failed  to  support  the  indictment 

etc.,  ^  a  certain  counterfeit  coin,  in  the  because  the  counterfeit  pieces  of  coin 

likeness  of  a  silver  coin  called  a  dollar,"  were  not  proved  to  be  composed  of  the 

and  the  evidence  went  to  show  that  the  metals    specified    in    the    indictment, 

coin  was  in  the  likeness  and  similitude  should  be  overruled.     State  v.  Beeler, 

of  a  Mexican  dollar,  it  was  held  that  a  i  Brev.  (S.  Car.)  482. 

Mexican  dollar  is  not  the  less  a  dollar,  6.  In  England  it  has  been  held  suffi- 

nor  ts  It  inappropriately  described  as  cient  to  allege  that  the  accused,  at  a 

snch.  Com.  v.  Steams,  10  Met.  (Mass.)  certain  time  and  place,  etc.,  did  feloni- 

257.  ously  dispose  of  and  put  away  a  certain 

In  U.  S.  V.  Burns,  5  McLean  (U.  S.)  forged  and  counterfeited  banknote,  the 

2j,  it  was  held  sufficient  to  describe  the  tenor  of   which  said    last    mentioned 

coins      as    **'  fi^^y    cent    pieces  '*    and  forged  and  counterfeited  banknote  is  as 
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2.  Scieiiter. — Guilty  knowledge  constitutes  an  essential  ingre- 
dient in  the  offense  of  passing  counterfeit  banknotes,  and  should 
be  distinctly  averred  in  the  indictment.^ 

3.  Intent  to  Sefirand. — The  indictment  should  also  contain  an 
allegation  of  intent  to  defraud.^ 

follows:  That  it  to  say   [set  out  the  tainty.    Buckland  v,   Com^  8  Leigh 

note],  with  intent  to  defraud  the  gov-  (Va.)  735. 

ernor  and  company  of  the  Bank  of  Acoesaory  before  Fact. — An  indict- 
England;  he,  the  said  defendant,  at  ment  under  section  48,  N.J.  Act,  re- 
the  said  time  of  his  so  disposing  of  and  specting  crimes,  charging  a  party  as  an 
putting  away  the  said  last  mentioned  accessonr  before  the  fact  in  passing 
forged  and  counterfeited  banknote,  then  counterfeit  money,  should  charge  a 
and  there,  to  wit,  on,  etc.,  at,  etc.,  well  guilty  knowledge  and  an  intent  to  de- 
knowing  such  last  mentioned  note  to  be  fraud.  State  v»  Seran,  38  N.  }.  L.  519. 
forged  and  counterfeited  against  the  Passing  Bill  as  Tme. — An  indictment 
form  of  the  statute,  etc.,  and  against  under  Vermont  Rev.  Stat.,  ch.  96,  (  4, 
the  peace,  etc,  3  Chitty's  Crim.  Law  which  avers  knowledge  on  the  defend- 
(5th  Am.  ed.)  104S.  ant's  part  as  to  the  falsity  of  the  bill, 

Bxpresalon  IIor«  0«naral  tban  Statnte.  need  not  allege  that  he  passed  the  same 

—Where  the  words  of  the  act  under  as  true.     State  v.  Wilkins,  17  Vt.  151. 

which  the  indictment  was  drawn  were  United   States    Statute. — An   indict- 

**  did  utter  and  publish  as  true/' and  the  ment   under  section   5431,  U.   S.  Rev. 

words  of  the  indictment  were  "  dispose  Stat.,  for   passing  counterfeit  money, 

and  put  away,"  it  was  held  that  the  should  allege  that  the  defendant  knew 

former  expression  being  more  general  it  to  be  false,  forged,  counterfeit  and 

and    comprehensive,    the    latter    was  altered,  and    an    indictment  omitting 

insufficient.    State  v.  Petty,  Harp.  (S.  such  allegation  fails  to  charge  a  crime. 

Car.)  59.  U.  S.  f.  Carll,  105  U.  S.  611. 

1.  Buckland  v.  Com.,  8  Leigh  (Va.)  Omission  of  Bcientsr.— In     State  v. 

735;  Hooper  v.  State,  8  Humph.  (Tenn.)  Nicholson,  14  La.  Ann.  798,  where  the 

xoo;  State  v.  Nicholson,  14  La,  Ann.  words  "knowing the  same  to  be  forged 

799;  State  V,  Seran,  28  N.  J.  L.  519;  U.  and  counterfeited  "  were  omitted  from 

S.  t;.  Carll,  105  U.   S.  611;  U.  S.  v.  the  indictment,  it  was  held  that  the  de- 

Howell,  u  Wall.  (U.  S.)  432;  U.  S.  z\  feet  was  not  remedied  by  the  allegation 

Roudenbush,   i    Baldw.   (U.   S.)   514;  that  the  counterfeit  bill  was  uttered  and 

Brown  T\  Com.,  2  Leigh  (Va.)  773.   See  given  in  payment  with  an  intent  to 

also  Butler  v,  Com.»   12  S.  &  R.  (Pa.)  defraud. 

337;  State  V,  Ward,  6  N.  H.  529;  2.  Hooper  v.  State, 8 Humph. (Tenn.) 
Jett  V,  Com.,  18  Gratt.  ( Va.)  933 ;  Hen-  xoi ;  Fergus  v.  State,  6  Yerg.  (Tenn.) 
drickf.Com.,5Leigh(Va.)707;Com.r.  345;  State  v,  Seran,  28  N.J.  L.  519; 
Houghton,  8  Mass.  107 ;  State  xk  Shel-  State  v.  Nicholson,  14  La.  Ann.  799; 
ton,  7  Humph.  (Tenn.)  31 ;  McGregor  Vanvalkenburg  v.  State,  11  Ohio  406; 
V.  State,  16  Ind.  9;  Wilkinson  v.  State,  foUowed  Hutchins  v.  State,  13  Ohio 
10  Ind.  372;  State  w.  Dourdon,  2  Dev.  199;  Williams  v.  State,  9  Humph. 
(N.  Car.)  443;  Hampton  v.  State,  8  (Tenn.)  80.  See  also  People  t^.  WiUon, 
Ind.  338;  Hobbs  v.  State,  9  Mo.  855;  6  Johns.  (N.  Y.)  320;  Stater.  Dour- 
State  V,  Morton,  8  Wis.  352 ;  State  v,  don,  2  Dev.  (N.  Car.)  443;  Com.  t». 
Ward,  2  Hawks  (N.  Car.)  443,  Houghton,  8  Mass.  107;  State  v.  Shel- 

Sofflcisnt    Certainty. — Upon   an    in-  ton,  7  Humph.  (Tenn.)  31 ;  Brown  r. 

dictment  charging  that  the  defendant,  Com.,  2  Leigh  (Va.)  769;  H  end  rick  f. 

on  a  certain  day,  in  a  certain  county  Com.,  5  Leigh  (Va.)  707;  Buckland  v. 

within  the  jurisdiction  of  the  court,  did  Com.,  8  Leigh  ( Va.)  732 ;  Jett  v.  Com., 

pass  to  A  a  certain  counterfeit  banknote,  18  Gratt.  ( Va.)  933 ;  Butler  v.  Com.,  12 

with  intention  to  injure  and  defraud  S.  &  R.  (Pa.)  237;  McGregor  v.  State, 

him,  well  knowing  at  the  time  of  pass-  16  Ind.  9;  Wilkinson  t>.  State,  10  Ind. 

ing  that  the  said  note   was  false  and  372 ;  Hobbs  v.  State,  9  Mo.  855 ;  State 

forged,  it  was  held  that  the  time  and  r.  Ward,  6  N.  H.  529. 

place  of  passing  the  note  and  the  scien-  Olst  of  Charge— Fraudulent  Intent. — 

ier  were  set  lorth  with  sufficient  cer-  The  fraudulent  intent  is  the  gist  of  the 
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to  Be  itafrftideA. — And  such  allegation  usually  specifies  either 
the  one  to  whom  the  bill  was  passed,  or  some  other  person,  body 
politic,  or  corporate,  as  the  person  intended  to  be  defrauded,^ 

unless  the  name  of  such  person  is  unknown,  and,  if  so,  that  fact 
should  be  stated.^ 

4.  Veedleis  Allegations. — There  need  be  no  allegation  of  intent 
to  injure  any  one,*  nor  is  it  necessary  to  allege  that  the  person  to 

charge,  and  that  intent  cannot  be  in-  person  to  whom  the  counterfeit  money 

ferrcd  from  uttering  the  bill,  when  every  is  passed.     It  may    perhaps    exist   to- 

person  Icnows  that  it  is  unlawful  to  re-  wards  third  persons.   *  *  *  The  stat- 

ceive  it,  and  that  it  is  void  as  to  the  ute    does   not    specify  against  whom 

purposes  of  circulation  and  payment,  the  intent  to  defraud  must  exist ;  and 

People  T*.  Wilson,  6  Jolin8.(N.  Y.)  320.  perhaps  an  indictment  in  the  words  of 

Georgia. — An  intention    to  defraud  the  statute,  alleging  the  passage  of  the 

need  not  be  charged  under  the  Geor-  money  with  intent  generally  to  defraud, 

gia   statute.     In   State    v.    Calvin,  R.  would  be  good.     It  shpuld  be  observed, 

M.  Charlt.  (Ga.)  166,  the  court  said :  however,    that   where   the   prosecutor 

"  Some  of  the  most  important  British  does  aver  the  intent  to  be  to  defraud  a 

statutes  on  the  subject  of  forgery  omit  particular  person,  be  will  probably  be 

these  expression! ;    other    statutes  of  held  to  proof  of  the  averment/' 

equal  importance  contain   them.    The  The  person  upon  whom  the  offense 

penal  code  o<  Georgia,  in  reference   to  was  committed   should  be  designated 

the  section  upon   which  these  indict-  by  name,  not  only  because  he  is  the 

ments  are  founded,  and  every  other  one  injured,  but  because  his  designa- 

section,  except  the  47th,  under  the  bead  tion  is  material  as  descriptive  of  the 

of*  forgery  and  counterfeiting,*  avoid  offense.     Buckley  v.  State,  a  Greene 

the    insertion  of  these   terms,   there-  (Iowa)  164. 

by  establishing  the  distinction  which  Bufflclenoy  of  AUegation. — In  the  case 

the  legislature    intended  between  the  of  Buckland  v.  Com.,  8  Leigh  (Va.) 

crime  of  forgery  properly  so  deoomi-  732,  the  indictment  alleged  that  the  note 

Dated,  and  counterfeiting.    The  terms  was  passed  with  the  intention  to  de- 

'fialaely  and  fraudulently*  involve  every  fraud  the  person  to  whom  it  was  passed, 

idea  of  deceit,  whether  practiced  upon  and  such  allegation  was  held  sufldcient. 

an  f  ndiTidufll  or  body  politic,  and  super-  See  also  Willdnsoo  v.  State,  10  Ind.  372. 

sede  the  necessity  of  more  fully  desig-  Intent  to  Daf^vtf  PartawB. — Upon  an 

nating  the  deceit  on  the  person,  or  body  indictment  for  uttering  a  counterfeit 

politic,  the  counterfeiter  had  an  inten-  bank    bill  with  intent  to  defraud   A, 

tion  to  defraud.*'  where  the  proof  goes  to  show  that  A 

1.  Brown  v.  Com,  2  Leigh  ( Va.)  773 ;  was  a  member  of  a  firm,  and  ^rra  money 

Hooper  v.  State,  8  Humph.  (Tenn.)  was  given  in  change,  it  was  held  that 

100;    Buckley    v.    State,     2     Greene  an  intent  to  defraud  the  firm  necessa- 

(Iowa)    164;     Williams    v.    State,    9  rily  includes  an  intent  to  defraud  each 

Humpii.  (Teon.)  80.  of  its  members,  and  that  no  prejudice 

But  see  State  v.  Barrett,  8  Iowa  538,  could  happen  to  the  accused  by  failure 

wheie    it     was    held    unnecessary   to  to  set  forth  in  the  indictment  the  names 

charge  an  intent  to  defraud  any  par-  of  all  the  persons  intended  to  be  de- 

ticular  person,  quoting  State  v.  Calen-  frauded,  or  that  the  law  would  pre- 

dine«  8  Iowa  288,  as  authority.  But  this  sume  it  was  des^^ned  to  injure.  Stough- 

later  case  was  an  indictment  for  having  ton  v.  State,  9  Ohio  St,  563, 

counterfeit  money  in  possession,  and  Intent  to  DeOraud  BankB.-— An  indict- 

the  allegation  of  intent  to  defraud  in  ment  for  passing  a  counterfeit  note  to  a 

such  case  would  not  apply.     See  IX.  slave,  **with  intent  to  defraud  a  bank," 

Having     Counterfeit    Banknotes     in  is  good.     Brown    v,  Com>,   %    Leigh 

Possession^  infra.  (Va.)  775. 

In  Wilkinson  t;.  State,  10  Ind.  374,  8.  Buckley  v.  State,  2  Greene  (Iowa) 

the  court,  without  deciding  the  point,  164. 

said :  "  It  is  not  clear  that  the  intent  to  S.  Hess  t;.  State,  5  Ohio  14,  22  Am. 

ddraud  muat  exist  in  reference  to  the  Dec.  767. 
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whom  the  bills  were  passed  knew  them  to  be  counterfeit,^  or  that 
they  were  issued  to  circulate  as  money .^  So  an  indictment  for 
causing  and  procuring  a  counterfeit  banknote  to  be  offered  to 
be  passed  need  not  set  out  by  whom  or  how  the  defendant  pro- 
cured it  to  be  done.'* 

ym.  Sellivg  Couvtsbrit  Movxt— 1.  Oenerally. — The  indict- 
ment for  selling  counterfeit  money  is  substantially  the  same  as 
for  uttering  and  passing  the  same.*  It  is  unnecessary  to  allege' 
that  the  sale  was  for  a  consideration  paid,  or  with  any  intention  to 
injure.*  Nor,  since  the  indorsement  forms  no  part  of  the  note,  is 
it  necessary  to  charge  that  the  notes  were  indorsed.* 

2.  By  Statute. — By  statute  it  is  made  an  indictable  offense  to 
circulate  devices  for  the  sale  of  counterfeit  money,''  and  in  such 
cases  the  indictment  must  set  out  an  offense  complete  in  itself, 
and  show  that  it  was  the  purpose  of  the  defendants  to  sell  or 
circulate  the  spurious  money.® 

1.  Wilkinson  v.  State,  lo  Ind.  374.  ine,  counterfeit   paper,  knowing  it  to 

S.  Underthe  Alabama  statute,^  3514*  be  such,  with  intent  to  defraud,  will  not 
it  has  been  held  unnecessary  to  aver  warrant  a  conviction  of  the  offense 
that  the  banknote  which  the  defendant  specified  in  another  section  of  the  stat- 
was  charged  with  having  uttered,  **  was  ute,  which  is  designed  to  punish  a  per- 
issued  to  circulate  as  money."  Bostick  son  who  sells,  barters  or  disposes  of 
V,  State,  34  Ala.  269.  So,  also,  in  an  spurious  bills,  as  such,  not  as  true  and 
indictment  under  art.  9,  ch.  51,  $  20.  eenuine,  and  without  any  intent  to  de- 
Gould's  Dig.  Ark.  Mathena  v.  State,  fraud.  Vanvalkenburg  v.  State,  11 
20  Ark.  70.  Ohio  ^a(yy  followed  m  Hutchins  v.  State, 

S.  Brown  V.  Com.,  2  Leigh  (Va.)769.  13  Ohio  199. 

In  Rex  V.  Holden,  2  Taunt.  334,  the  6.  Hess  v.  State,  5  Ohio  5,  22   Am. 

count  charged  that  the  prisoner  felo-  Dec.  775. 

niouslj  *'  did  dispose  of  and  put  away  a  6.  Hess  v.  State,  5  Ohio  5,  22  Am. 

certain  false,  forged  and  counterfeited  Dec.  775. 

banknote  [setting  out  the  tenor],  with  7.  People  v.  Reilly,  51  Hun  (N.  Y.) 

intent    to  defraud  the  governor  and  624;  People  t\  A 1  bow,  140  N.  Y.  133; 

company  of  the  Bank  of  England,  he,  People  v.  Marvin,  79  Hun  (N.  Y.)  310; 

the    prisoner,  at  the    time,  etc.,   well  New  York  Penal  Code,  §  527. 

knowing,''  etc.    The  objection  made  to  8.  An  indictment  alleging   that  the 

the  indictment  was  that  it  was  insuf-  defendant  aided  and  abetted  a  scheme 

ficient  as   being  too   general,  neither  for    offering     for     sale    or    exchange 

stating  in  what  manner  nor  to  whom  **  green  goods,"  by  means  of  circulars 

the  notes  were  disposed  and  put  away,  and  letters,  and  that  thereby  plaintiffs 

The  same  case  is  reported  in  2  Leach  were  induced  to  go  to  Poughkeepsie,  in 

1019,  and  in  Russell  &  Ryan*s  Crown  the  state  of  New  York,  to  deal  with  the 

Cases  154.     Taunton   says,  the  court  defendant;   that   the  defendant   there 

did  not  pronounce  any  opinion;  but  the  stated  to  plaintiffs  that  he  would  take 

prisoners  were  executed,  which  would  them    to    an   old  gentleman  in    New 

not  have  been,  unless  the  court  had  de-  York   City,  *'  who    had  one  hundred 

cided  that  the  indictment  was  right;  thousand    dollars    like     a    one-dollar 

and  the  other  reporters  of  the  case  say  greenback,  so  called,  being  a  treasury 

that  the   twelve   judges    unanimously  note   issued    by    the    government    of 

decided  that  the  conviction  was  right,  the   United    States ; "  that    defendant 

Quoted  in  Brown  v.  Com.,  2    Leigh  showed   plaintiff    the   good    one-dol- 

( va.)  769.  lar  note,  and  told  him  that  he  could 

4.  See    VII.     Passing'    Counterfeit  exchange  one  hundred  dollars  of  his 

Banknotes^  supra,  money    with     the    *'  old    gentleman  *' 

An   indictment   under  a  statute  for  for  one  thousand   dollars    of  the  old 

uttering  and  passing  as  true  and  genu-  gentleman's  money,  which  was  as  good 
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DL  HAYnre  CouvTnniT  Baitkhotbs  nr  PosBSSSioir— 1.  Gener- 
ally.— ^The  indictment  in  such  case  corresponds  to  the  indictment 
for  having  counterfeit  coin  in  possession  with  intent  to  pass,^ 
except  that  the  bills  must  be  set  out  in  the  indictment.^ 

MoiiM  to  Pradnoe. — In  prosecutions  for  having  counterfeit  notes 
in  possession,  the  contents  of  the  notes  cannot  be  proved  by  parol 
evidence  on  the  trial,  unless  notice  to  produce  them  has  been 
given  according  to  the  rules  of  practice  in  civil  cases.* 

8.  Intent  toDefrand. — As  in  an  indictment  for  having  counterfeit 
banknotes  in  possession,  there  should  be  an  averment  of  intent  to 
defraud.^  But  since,  from  the  nature  of  the  offense,  the  person 
intended  to  be  defrauded  cannot  be  determined  until  an  overt  act 
has  been  committed,  the  charge  may  be  made  in  general  terms,* 

as  the  one-dollar  bill  shown ;  that  the  Purport  and  Tenor. — The  indictment 

defendant  asked    plaintiff  to  go  with  should  set  forth  the  bill  or  instrument 

him    to    the  citj    of  New  York  '*  to  correctly,  both  in  the  purport  and  in 

get  said  money   of  the  old  gentleman,  the  tenor.  Where  the  pleader  professes 

which  said  money   said  Albow  called  to  set  out  the  instrument  according  to 

and  designated    as  goods,"  etc.,  was  its  tenor,  he  is  bound  to  a  strict  recital. 

held  defective,  there  ^ing  ncfaverment  State  v.  Wheeler,  35  Vt.  261. 

in    the    indictment  that    the    scheme  8.  Armitagez;.  State,  13  Ind.  441.  See 

which  the  defendant    abetted  was  to  article  Production  of  Documents. 

sell  or  exchange,  or  to  offer  to  sell  or  4.  State  v,  Calendine,  8  Iowa  295 ; 

exchange,    *'  counterfeit  **    money,    or  Gabe  v.  State,  6  Ark.  524 ;   Hooper  v, 

what     purported     to     be    counterfeit  State,  8  Humph.  (Tenn.)   100;   Fergus 

money,  and  there  was    no  reference  v.  State,  6  Yerg.  (Tenn.)  345;  State  v. 

whatever  in  the  indictment    to    that  Weller,  20  N.  J.  L.  521;  Stone  i;.  State, 

purpose.  The  offense  stated  in  the  stat-  20  N.  }.  L.  404;  Com.  v.  Davis,  xi  Gray 

ute  was  not  averred.   People  r.  Albow,  (Mass.)  8.    See  also  Buckley  v.  State, 

140  N.  Y.  133.  2  Greene  (Iowa)  162;  Com.  v.  Carey, 

1-  Sec  V.  Having  Counterfeit  Coin  2  Pick.  (Mass.)  47;  Clark  v.  Com.,  16 

in    Possession^  sufra,    2  Bish.  Crim.  B.  Mon.  (Ky.)  206;  Tow nsend  v.  People, 

Pro.,  $  463.  4  111.  327. 

3.  Hess  V.  State,  5  Ohio  5,  22  Am.  WUfDl  and  Felonious. — Upon  an  in- 

Dec.  767 ;  Bevington  v.  State,  2  Ohio  dictment  for  having  counterfeit  bills  in 

St.    161;  State  V.  Calendine,  8   Iowa  possession  it  is  only  necessary  to  charge 

296;  McMillen  i;.  State,  5  Ohio  269;  an  intent  to  defraud,  and  it  is  not  neces- 

State  V.  Wheeler,  35  Vt.  261.     See  also  sary  to  qualify  such  allegation  by  the 

Com.   V.  Carey,  2  Pick.  (Mass.)   47;  terms  "  wilful  or  felonious."     State  v. 

Townsend  v.  People,  4  III.  327 ;  State  Calendine,  8  Iowa  295. 

V,  Ward,  2  Hawks  (N.  Car.)  443.  5.  Oeneral  Charge  of  Intent. — ^^An  in- 

The  forged  instrument  must  be  set  dictment  for  having  counterfeit  bank- 
out,  that  the  court  may  determine  ad-  notes  in  possession  should  allege  an 
vised ly  whether  the  fabrication  of  it  intent  to  defraud,  though  it  may  be 
constitutes  the  crime  inhibited  by  law.  charged  generally,  without  specifying 
McMillen  v.  State,  5  Ohio  269.  any  particular  person,  corporation  or 

The  indictment  should  set  forth  the  company   intended    to    be    defrauded, 

bills,  giving,  in  addition  to  the  numbers.  Hooper  v.  State,  8   Humph.   (Tenn.) 

the  letters  also.     State  v.  Calendine,  8  lot.    See  also  Fergus  v.  State,  6  Yerg. 

Iowa  296.  (Tenn.)  345. 

8«ttlng  Out  Fem  of  Note.— An  indict-  In  Gabe  v.  Sute,  6  Ark.  524,   the 

ment  which  charges  the  defendant  with  court  said  :    **  In   the  case  of  Fergus 

having  in  poasession  divers  counterfeit  v.  State,  6  Yerg.  (Tenn.)  352,  it  was 

notes,  and  then  sets  out  the  face  of  the  ruled  by  the  Supreme  Court  of  Ten- 

notes,  is  suiHcient  without  alluding  to  nessee^  and  that   too    upon   a  statute 

the    indorsement     thereon.      Hess    v,  of  which  ours  is  an  exact  copy,  that 

State,  5  Ohio  5,  22  Am.  Dec.  767.  the  intent  to  commit  a  fraud  by  pass- 
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unless,  by  the  terms  of  the  statute,  an  allegation  of  intent  to 
defraud  a  particular  bank  is  required.^ 

8.  latent  to  Pass. — It  is  usual,  in  all  such  indictments,  to  allege 
an  intent  on  the  part  of  the  defendant  to  pass  the  notes  in  his 
possession.^ 

Intnit  to  Has  m  Ctaaiiae. — As  to  the  further  allegation  of  intent  to 
pass  them  as  true  and  genuine,  such  should  be  determined  by  the 
statute  under  which  the  indictment  is  drawn.^ 

ing  the  counterfeit    notes    must    still  460;  Gabe  t;.  State,  6  Ark.  519;  Fergus 

be  charged,  though  it  may  be  charged  v.  State,  6  Yerg.  (Tenn.)  3^2  ;  Com.  v. 

generally,  without  specifying  anj  par-  Davis,   ii  Gray  (Mass.)  5;  Perdue  v. 

ticular  person,    corporation    or   com-  State,  3  Humph.  (Tenn.)  494;  Com.  v, 

pany  intended  to  be  defrauded.     Such  Price,   10    Gray   (Mass.)  472,  71  Am. 

was   the  opinion  of   that  court,   not-  Dec.  669;  Com.  v.  Cone,  2  Mass.  135 ; 

withstanding  the  seventy- third  section  Owen  v.  State,  5  Sneed  (Tenn.)  495. 

of  their  act,   which  provided  that  in  See  also  Clark  v.  Com.,   16  B.  Mon. 

all  prosecutions  for  offenses  under  it,  (Ky.)    213;   Com.    v.    Fuller,  8    Met. 

where    the    fraudulent    possession    or  (Mass.)  313,  41  Am.  Dec.  509;  Town- 

concealment  of  the  thing  constitutes  send  v.  People,  4  111.  327. 

the  offense,  it  shall  be  sufficient  to  al-  Felonloui  Intent.— To  sustain  a  con-^ 

lege  in  the  indictment  that  the  party  viction    under  the    Tennessee   Act   of 

charged  fraudulently  possessed  or  con-  1829,  ch.  23,^  33,  it  was  held  to  be 

cealed  such  thing,  without  charging  or  sufficient  if  the  indictment  charge  the 

proving  that  any  particular  person,  cor-  defendant  with  having  kept  the  coun* 

poration  or  company  was  intended  to  terfeit  banknote  with  a  "fraudulent" 

be  defrauded.     It  the  law  requires  the  intent  to  pass  it.     It  is  not  necessary 

intent  to  be  charged  where  the  statute  that  the  indictment  should  charge  that 

expressly  dispenses  with  the  necessity  it  was   kept  with   a  felonious  intent, 

of  alleging  that  the  party  intended  to  Perdue  v.  State,  2  Humph.  (Tenn.)iL94. 

pass   upon  any  particular  person,  cor-  Tennessee* — Under  the  Act  of  1042, 

poration  or  company,  a  fortiori  yfould  ch.  48,  which,  in  substance,  is  incorpo- 

it  be  necessary  where  the  statute  is  rated  into  the  code,  it  is  not  necessar}' 

silent  upon  the  subject."  to  aver,  in  an  indictment  for  fraudu- 

It  is  not  necessary  to  aver  or  prove  lently  keeping  in  possession,  or  conceal- 

an  intent  to  injure  or  defraud  any  par-  ing,    counteifeit    banknotes,  that    the 

ticular  person,  but  the  defendant  must  party  charged  did  so  with  the  intent 

know  the  bill  was  counterfeit.     State  to  pass  the  same.    Sizemore  v.  State,  3 

V,  Morton,  8  Wis.  352.    See  also  State  Head  (Tenn.)  26^ 

V,  Calendine,  8  Iowa  288.  8.  People  v,  Stewart,  4  Mich.  655,  5 

In  Stone  v.  State,  20  N.  J.  L.  404,  it  Mich.  243. 

was  doubted  whether  a  general  charge  Thus,  under  the  Arkansas  statute  for 

to  defraud  the  people  of  the  state  of  havingcounterfeitmoney  in  possession, 

New    Jersey    was    sufficient ;    but  in  it  is  necessary  to  aver  that  the  defend- 

State  V.  Weller,  20  N.  J,  L.  521,  such  ant  had  the  fictitious  note  in  possession 

a  charge  was  held  to  be  clearly  insuffi-  with  intent  to  utter  or  pass  it  as  genu- 

cient.    The  court  said:  '*This  charge  ine.    Gabe  v.  State,  6  Ark.  519.    And 

is  clearly  bad  for  uncertainty.    For  al-  the  same  allegation  has  been  held  nec- 

though  the  section  reads  *  with  intent  essary  in  Tennessee.    Fergus  v.  State, 

to  defraud  any  person,'    etc.,  yet  the  6  Yerg.  (Tenn.)  352. 

indictment  must  set  forth  some  person.  Upon  an  indictment  under  Massackn- 

and  it  will  not  be  correct  to  allege  the  setts  Stat  1804,  ch.  120,  $  4,  which  enacts 

intent  to  be  to  defraud  the  whole  peo-  that  if  any  person  shall  have  in  hb 

pie  in  general  and  no  one  in  particu-  possession  within  this  state,  any  coun- 

lar."  terfeit  bank  bill,  etc.,  for  the  purpose  of 

1.  Com.  V,  Cone,  2  Mass.  135;  Com.  rendering  the  same  current  as  true  or 

V,  Davis,  II  Gray  (Mass.)  4;  People  v,  with  intent  to  pass  the  same,  knowing 

Ah  Sam,  41  Cal.  651.  the  same  to  be  counterfeit,  etc.,  it  ia 

S.  Hopkins  v.  Com.,  3  Met.  (Mass.)  not  necessary  to  aver  an  intent  to  pass 
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PhM  of  Iteilag. — ^The  place  where  the  defendant  intended  to  pass 
the  notes  is  of  no  importance,  hence  there  need  be  no  allegation 
in  respect  thereto.* 

4.  Beienter. — The  indictment  for  this  offense  should  also  contain 
an  allegation  that  the  defendant  knew  that  the  bills  in  his  posses- 
sion were  counterfeit  * 

5.  Heedless  Allegations. — It  is  unnecessary  to  allege  that  the 
note  was  a  bank  bill,^  or  that  such  bills  were  for  the  payment  of 
money.*  Nor  is  it  necessary  to  allege  by  whom  the  note  pur- 
ported to  be  made.^ 

e.  Where  Offense  Consists  in  the  Hmnber  of  Bills.— Where  the 
offense  consists  in  passing  or  having  a  certain  number  of  the  coun- 
terfeit notes  in  possession  at  the  same  time,®  the  indictment  must 
contain  an  allegation  that  the  defendant  had  them  in  his  posses- 

as   true.    Hopkins    v.    Com.,  3    Met.  they   had    been    inserted    before    the 

(Mass.)  464.    See  also  Com.  i;.  Davis,  words '' with  intent,"  so  that  they  re- 

II  Gray  (Mass.)  4.  fer  to  the  intent  to  pass,  and  not  to  the 

1.  Com.  V,  Cone,  3  Mass.  135 ;  Clark  time  and  place  of  the  Intended  passing, 

r-  Com.,  16  B.  Mon.  (Ky.)  213.  Com.  v.  Price,  10  Gray    (Mass.)  472, 

In  Spence  v.  State,  8  Blackf.  (Ind.)  71  Am.  Dec.  669. 
382,  a  motion  to  quash  was  based  on  8.  Owen  v.  State,  5  Sneed  (Tenn.) 
the  ground  that  the  indictment  was  de-  495 ;  Fergus  v.  State,  6  Yerg.  (Tenn.) 
fectlve  in  not  charging  an  intention  to  345;  Quigley  v.  People,  3  111.  301; 
pass  the  counterfeit  money  in  Carroll  Brown  v.  Com.,  8  Mass.  67.  See  also 
county.  The  court  said  :  '*•  We  think  Buckley  r.  State,  2  Greene  (Iowa)  162; 
this  objection  not  well  grounded.  The  Com.  r.  Carey,  2  Pick.  (Mass.)  47; 
section  of  the  statute  on  which  this  in-  Clark  v.  Com.,  16  B.  Mon.  (Ky.)  206; 
dictment  is  predicated  (Rev.  Stat.,  §31,  State  v,  Morton,  8  Wis.  353;  Jett  v, 
p.  967)  makes  the  offense  to  consist  in  Com.,  18  Gratt.  (Va.)  933 ;  Townsend 
the  possession  of  counterfeit  money,  v.  People,  4  111.  327. 
knowing  it  to  be  such,  *  at  the  time  An  indictment  for  having  counter- 
current  or  in  circulation  in  this  state,*  feit  money  in  possession  which  alleges 
*  with  intent  to  put  or  have  the  same  the  scienter  is  sufficient  without  an  al- 
put  in  circulation.'  It  is  not  necessary  legation  that  the  intent  was  felonious. 
to  the  completion  of  the  offense  that  Quigley  r.  People,  3  III.  301. 
the  person  charged  should  have  fixed  Knowledge  of  False  KaUng. — So  an 
in  bis  mind  upon  any  particular  place  indictment  charging  that  the  defend - 
where  this  circulation  should,  through  ant  had  possession  of  the  bills,  **  having 
his  agency,  commence.  The  court  aid  knowledge  that  they  and  each  of  them 
right  in  refusing  to  quash  the  indict-  were  false,  forged  and  counterfeit,"  is 
ment.  And  the  same  reason  that  sufficient  without  averring  that  he  had 
supports  the  decision  of  the  court  in  knowledge  of  the  false  making  at  the 
refusing  to  quash,  sustains  their  denial  time  of  the  fabrication.  Brown  r.  Com., 
of  the  instruction  asked,  as  that  instruc-  8  Mass.  67. 

tion   but  raised,  in  another  form,  the  8.  Com.  v.  Carey,  3  Pick.  (Mass.)  49. 

question    decided  on    the    motion   to  4.  Townsend  v.  People,  4  111.  328. 

quash,  tIs.,  the  necessity  of  an  intention  6.  State  v,  Weller,  20  N.  }.  L.  524. 

to  elrcuiate  the  money  In  the  county  The  law  has  already  designated  who 

where  the  indictment  was  found."  may   make  notes,  and   it  is  therefore 

Upon  an  indictment  alleging   that  sufficient  to  say  '*  any  note.''    State  v, 

the  defendant  had  the  counterfeit  bill  Weller,  20  N.  J.  L.  524. 

at  Boston,  *'with  intent  then  and  there  •.  Com.  v.  Houghton,  8  Mass.  107; 

to   utter  and  pass  the  same,"  it  was  Com.  v.  Thomas,  10  Gray  (Mass.)  483; 

held  that  the  words  "then  and  there,"  Brown  v.  Com.,  8  Mass.  69;  State  v, 

in  that  part  of  the  indictment,  were  McKenzie,  42  Me.  392;  State  v.  Bon- 

needless  and  should  be  construed  as  if  ney,  34  Me.  333. 
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sion  at  the  same  time,^  but  there  is  no  necessity  to  aver  that  the 
bills  were  similar.* 

X.  HAvnre  Tools  nr  Possunoir— 1.  Form  of  Xndietment  Oenerally. 
— With  uSy  as  in  the  preceding  cases,  the  indictment  is  somewhat 
similar  to  the  English  form,^  but  should  be  made  to  conform  to 
the  statute  under  which  it  is  drawn.^ 

1.  Edwardsv.  Com.,  19  Pick.  (Mass.)  23  L.T.N.  S.  856,  19  W.  R.  446,  11 

126;  State  7'.  Bonney,  34  Me.  224.  Cox  C.  C.  663. 

Same  Day  Inmlllelent. — Where  the  An  indictment  that  the  prisoner  felo- 

indictment  alleged  that  he  had  them  niouslj  had  in  his  possession  a  mould, 

in  possession  on  the  same  da j,  it  was  **upon  which  mould  were  made   and 

held   insufficient.     Edwards  r.  Com.,  impressed  the  figure  and  apparent  re- 

19  Pick.  (Mass.)  126.  semblance"  of  the  obverse  side  ofa  six- 

8.  Brown  xk  Com.,  8  Mass.  (x^^fol-  pence,  is  bad,  as  not  sufficiently  show- 

lowed  in  Com.  v.  Whitmarsh,  4   Pick,  ing  that  the  impression   was  on  the 

(Mass.)  233.     See  also  Com.  t^.  Smith,  mould  at  the  time  when  the  prisoner 

7  Pick.  (Mass.)  137.  had   it  in  his  possession;  but  a  fresh 

Where  the  indictment  charged  the  indictment,  with  the  words  "  then  and 
defendant  with  having  in  his  custody  there**  before  the  words  "made  and 
and  possession  at  the  same  time,  ten  impressed,"  is  good.  R^<  v.  Rich- 
similar  forged  false  and  counterfeit  mond,  i  C.  &  K.  240,  47  E.  C.  L.  240, 
bank  bills,  etc^   it  was  held   that  the  t  Cox  C.  C.  9. 

word  '*  similar  "  was  not  equivalent  to  Where  a  coining  mould  is  made  and 

the  expression  in  the  statute  "in  the  impressed  to  resemble  the  obverse  of  a 

similitude  of,"  and  such  allegation  was  coin  which  is  partly  defaced  by  wear, 

insufficient.      State    r.    McKenzie,  42  the  indictment  should  be  in  the  form 

Me.  392.  above  mentioned,  as  the  words  of  the 

8.  Bngllah  Form  of  Indictmont. — The  2  &  3  Wm.  I V.,  ch.  34,  (  10,  as  to  moulds 

English  form  of  indictment  alleges  that  to  resemble  part  of  the  obverse  of  a 

A  and  B,  not  being  persons  employed  coin,    relate    to    cases   where   several 

in   or  for  the  mint  of  our   lord    the  moulds  put  together  would  make  the 

king,  etc.,  and  not  being  persons  law-  obverse  of  the  coin.  Reg.  v.  Richmond, 

fully  authorized,  etc.,  on  a  certain  day,  i  C.  &  K.  240,  47  E.  C.  L.  240,  i  Cox 

to  wit,  etc.,  with  force  and  arms,  one  C.  C.  9. 

die  made  of  iron  and  steel,  in  and  upon  4.  State    v.  Collins,    3   Hawks   (N. 

which  then  and  there  were  made  and  Car.)  191 ;  Bradford  v.  State,  3  Humph, 

impressed  the  figure,  resemblance  and  (Tenn.)  370. 

similitude  of  one  of  the  sides,  to  wit,  nilnolt  Statute.  —  An  indictment 
the  head  side,  of  the  lawful  silver  coin  under  the  Illinois  statute  alleged  that 
current  within  this  kingdom,  called  a  the  defendant,  on  a  certain  day,  one 
shilling,  without  any  lawful  authority  or  press  for  coinage,  made  of  iron,  other- 
sufficient  excuse  for  that  purpose,  then  wise  called  a  bogus  press ;  one  edging 
and  there  knowingly,  feloniously  and  tool  made  of  iron  and  steel,  adapted 
traitorously  had  in  the  custody  and  and  intended  for  the  working  of  coin 
possession  of  them,  the  said  A  and  B,  around  the  edges,  with  grainings,  ap- 
against  the  duty,  etc.,  against  the  peace,  patently  resembling  those  on  the  edges 
etc.,  and  against  the  form,  etc.  2Chitty  of  coin  then  and  now  current  in  the 
Crim.  Law  no.  state  aforesaid,  to  wit,  Mexican   dol- 

Upon  an  indictment  under  24  and  25  lars;  one  die,  made  of  steel,  in  and 

Vict,  ch.  99,  ^  24,  where  it  was  alleged  upon  which  then  and  there  were  made 

thattheprisoner**  knowingly,  and  with-  and  impressed  the  figure,  resemblance 

out  lawful  excuse,  feloniously "  had  in  and  similitude  of  one  of  the  sides,  to 

his  possession  dies  impressed  with  the  wit,  the  eagle  side,  of  the  coin  then 

resemblance  of  the  sides  of  a  sovereign,  and  now  current  within  the  state  afore- 

it  was  held  necessary  in  the  indictment  said,  to  wit,  a    Mexican    dollar;   one 

to  negative  lawful  authority  or  excuse,  other  die  made  of  steel,  in  and  upon 

notwithstanding  the  burden  of  proof  which  then  and  there  were  made  and 

lay  upon  the  accused.    Reg.  v.  Harvey,  impressed  the  figure,  resemblance  and 

I  L.  R.  C.  C.  284,  40  L.  J.  M.  C.  63,  similitude  of  one  of  the  sides,  to  wit, 
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2.  Seaeriptioii    of   Tools.  —  The    indictment    for    this    offense 
should  describe  the  tools  employed^  and  the  manner  of  their 

the  reverse  of  the  eagle  side,  of  the  Upon  an  indictment  Charging  that  th« 

coin  then  and  now  current  within  the  defendant  retained  in    his    possession 

state  of  Illinois,  called  a  Mexican  dol-  certain  dies,  plates  and  other  appara- 

lar;  two  crucibles,  made  of  sand  and  tus  and  instruments   made   use  of  in 

claj,  made  use  of  in  counterfeiting  coin  counterfeiting  silver  coin    current  in 

then  and  now  current  within  the  state  the    state,  the  words    "  other    instru- 

aforesaid,    to    wit,   Mexican    dollars ;  ments  and  apparatus "  are  superfluous. 

without  lawful  excuse,  then  and  there  Peoples  xk  State,  6  Blackf.  (Ind.)  96. 

knowingly  had  in  his  possession,  con-  Sufficient  Certainty. — An  indictment 

tmry  to  the  form  of  the  statute  in  such  charging  the  defendant  with  having  in 

case  made  and  provided,  and  against  his  possession  *'  one  pair  of  dies,  upon 

the  peace  and  dignity,  etc.    The  indict-  which  then  and  there  were   made  and 

ment,    charging    the    offense    in    the  impressed  the  likeness,  similitude,  flg- 

language  of  the  statute,  was  held  suffi-  ure  and  resemblance  of  the  sides  of  a 

cient.     Miller  v.  People,  3  111.  234.  lawful   Spanish    milled    dollar,*'    etc., 

TsnuMMe. — The    Tennessee  legisla-  **  for  the  purpose  of  then  and  there 


ture  has  provided,  Act  of  Jan.  21, 1842,  making  and  counterfeiting  money  in 
ch.  48,  (  6,  that  in  all  indictments  under  the  likeness  and  similitude  of  Spanish 
section  39,  Act  of  1829,  '*  for  making  milled  silver  dollars/*  was  held  to 
fictitious  instruments  or  buying  the  charge  with  sufficient  certainty  the 
same,  making  or  preparing  plates  to  be  offense  designated  in  the  North  Caro- 
used in  making  counterfeits  or  fictitious  Una  Act  of  181 1,  ch.  814,  N.  R.  State 
instruments,  and  in  all  other  cases  v.  Collins,  3  Hawks  (N.  Car.)  191. 
where,  from  the  nature  of  the  offense,  a  In  Reg.  v,  Richmond,  i  C.  &  K.  240, 
fraud  upon  the  public  was  intended,  but  47  £.  C.  L.  340,  the  indictment  which 
no  particular  person  was  intended  to  be  charged  that  the  prisoner,  on,  etc., 
defrauded,  it  shall  be  sufficient  to  at,  etc.,  feloniously  had  in  his  posses- 
charge  the  offense  in  the  words  of  the  sion  a  mould,**  upon  which  said  mould 
act."  Bradford  v.  State,  3  Humph,  was  made  and  impressed  the  figure  and 
(Tenn.)  370.  apparent  resemblance  **  of  the  obverse 
1.  Peoples  V,  State,  6  Blackf.  (Ind.)  side  of  a  sixpence,  was  held  bad  on  de- 
96;  Chamberlain  v.  State,  5  Blackf.  murrer,  as  not  sufficiently  showing  that 
(Ind.)  573.  See  indictment  in  the  fol-  the  impression  was  on  the  mould  at  the 
lowing  cases:  Miller  v.  People,  3  111.  time  when  the  prisoner  had  it  in  his 
233;  People  v.  Page,  i  Idaho  102.  possession,  but  a  fresh  indictment,  with 
In  Bradford  r.  State,  3  Humph,  the  words  "  then  and  there  **  before  the 
(Tenn.)  370,  the  count  in  the  indict-  words  "made  and  impressed,"  was  held 
ment  under  which  the  defendant  was  good.  Quoted  in  Nicholson  v.  State,  18 
convicted  charged  that  **  the  prisoner  Ala.  529,  54  Am.  Dec.  169. 
did  feloniously  and  fraudulently,  and  ]>eacrlptlon  by  Name. — An  indictment 
without  any  lawful  excuse,  keep  in  his  for  having  in  possession  instruments 
possession  a  machine,  which  said  ma-  for  the  making  of  counterfeit  money 
chine  was  then  and  tliere  intended  by  must  describe,  by  name  or  otherwise, 
the  prisoner  for  the  forgingand  counter-  the  instruments  alleged  to  be  in  the 
felting  the  coin  current  by  law  and  defendant's  possession,  and  without  such 
usage  in  the  state,"  etc.  It  was  argued,  in  description  the  indictment  will  be  in- 
arrcat  of  judgment,  that  the  indictment  sufficient.  Peoples  v»  State,  6  Blackf. 
was. defective  in  not  setting  out  the  (Ind.)  96;  Chamberlain  v.  State,  5 
nature  of  the  machine,  particularly  in  Blackf.  (Ind.)  573. 
not  setting  forth  the  description  ot  the  Intnfflclant  Description. — An  indict - 
coin  which  the  machine  was  intended  ment  under  the  statute  of  1834-35,  ch. 
to  counterfeit.  But  it  was  held  that,  66,  charging  that  the  prisoner  did 
under  the  Act  of  1842,  this  indictment  knowingly  have  in  his  custody,  without 
followed  the  words  of  the  statute  and  lawful  authority  or  excuse,  **  one  die  or 
was  sufficient  in  giving  the  defendant  instrument "  for  the  purpose  of  pro- 
notice  of  the  nature  of  the  charge  ducing  and  impressing  the  stamp  and 
against  him.  similitude  of  the  current  silver  coin 
"OttMTliifltnuiM&ta  and  Apparatus.'* —  called  a  half  dollar  (but  giving  no  fur. 
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use,  a  general  allegation  that  the  defendant  fraudulently  used  a 
certain  instrument  not  being  sufficient.' 

3.  Pnrpote. — The  indictment  should  also  contain  an  allegation 
that  such  tools  were  kept  for  the  purpose  of  committing  the 
offense.* 

4.  Heedlen  Allegatiom. — There  is  no  necessity  to  allege  that 
the  defendant  was  not  employed  in  the  United  States  mint.*  Nor 
is  it  necessary  to  charge  the  offense  as  done  feloniously.*  And 
so,  where  the  defendant  was  charged  with  the  possession  of  cer- 
tain instruments  made  use  of  in  counterfeiting  the  notes  of  a  cer- 
tain bank,  it  was  held  unnecessary  to  allege  the  incorporation  of 
such  bank.* 

XI.  £ULS8  07  OiNBSAL  APPLICATION — 1.  Following  Language  of 
Statute. — The  indictment  in  all  cases  should  substantially  follow 
the  language  of  the  statute  under  which  it  is  drawn,  and  when  it 
does  so,  setting  forth  the  ingredients  of  the  offense  as  defined  by 
the  statute,  it  will  generally  be  held  sufficient.* 

ther  description  of  the  die  or  instru-  California. — People  t).  Stanton,  39 

ment),  was  held  insufficient  upon  mo-  Cal.  698;  People  v.  White,  34  Cal.  183; 

tion  in  arrest  of  judgment.    Com.  v.  People  ^^  Ah  Sam,  41  Cal.  649. 

Scott,  I  Rob.  (Va.)  752.  Georgia, —  State  v.  Calvin,  R.   M. 

1.  An  indictment  alleging  generally  Charlt.  (Ga.)  151. 

that  the  defendant  did  fraudulentlj  use  Illinois, — Miller  r.  People,  3  111.  233; 

a  certain  instrument  in  counterfeiting  Quigley  t*.  People,  3  111.  301. 

money,  without  specifying  how  it  was  Indiana, — McGregor  t*.  State,  16  Ind. 

used,  is  bad.  Bell  v.  State,  10  Ark.  539.  9;  Wilkinson  v.  State,  10  Ind.  372. 

S.  An  indictment  under  the  88th  sec-  Iowa, — Buckley  v.  State,  2  Greene 

tion  of  the  Idaho  crimes  and  punish-  (Iowa)  163;  State  t'.  Williams,  8  Iowa 

ment  act,   for  haying  instruments    in  535. 

possession  for  the  counterfeiting  of  un-  Maine. — State  v,  McRenzie,  42  Me. 

coined  gold,  should  charge  that  the  de-  393. 

fendant  had  the  instruments  in  posses-  Massachusetts.  —  Com.   v.  Cone,    2 

sion,  that  they  were  secretly  kept,  that  Mass.  134. 

they  were  adapted  and  designed  for  the  Michigan.  —  People    v.    Stewart,    4 

commission  of  the  offense,  and  that  they  Mich.  658;  Harlan  v.  People,  i  Dougl. 

were  kept  for  the  purpose  of  commit-  (Mich.)  216. 

ting  the  offense;  and  where  the  indict-  Missouri. — Hobbs  v.  State,  9   Mo. 

ment   fails  to  make  the  last  of  these  857. 

allegations,  it  is  bad  upon  motion  in  New   Hamfshire. — State  v.  Carr,  5 

arrest  of  judgment.     People  v.  Page,  i  N.  H.  373;  State  v.  Keneston,  59  N. 

Idaho  104.  H.  36. 

S.  Harlan  v.  People,  i  Dougl.  (Mich.)  New  Jersey. — Stone  v.  State,  20  N. 

207.  J.  L.  400. 

4.  Miller  v.  People,  3  111.  233.  Ohio. — Vanvalkenburg    v.  State,  11 

5.  People  V.  McDonnell,  80  Cal.  285;  Ohio  406;    Smith    v.    State,  8  Ohio 
13  Am.  St.  Rep.  163.  298;   Fight    v.  State,  7  Ohio   I.  *8o. 

Bank   a  Foreign    Oorporatton.— And  28  Am.  Dec.    626;  Hess  v.  State,  5 

when  such  bank  is  a  foreign  corpora-  Ohio  13,   22  Am.   Dec.  775 ;  Sutton  ». 

tion   it  is   unnecessary  to  allege  that  State,  9  Ohio  135. 

such  is  an  offense  against  the  law  of  Rhqde  Island. — State  v.   Brown,  4 

nations.  U.  S.  v.  Arjona,  120  U.  S.  479.  R.  I.  528,  70  Am.  Dec.  170. 

«.  Alabama. — Johnson  v.    State,   35  South    Carolina. — State     v.    Petty, 

Ala.  377;   Nicholson  v.  State,  18  Ala.  Harp.  (S.  Car.)  59;  State  v.  Toadvine, 

529,  54  Am.  Dec.  169.  i  Brev.  (S.  Car.)  16. 

Arhans€is. — Bell  v.    State,   10  Ark.  Tennessee. — Fergus  v.  State,  6  Yerg. 

536.  (Tenn.)  353 ;  State  v.  Shelton,  7 Humph. 
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€f  tht  iwImh. — In  an  indictment  upon  a  statute,  however, 
it  is  not  sufficient  to  set  forth  the  offense  in  the  words  thereof, 

(Tenn.)  33;  Williams  v.  State,  9  not  repugnant;  at,  where  the  statute 
Humph.  (Tenn.)  83.  makes  it  an  offense  **  to  sell,  exchange 
Vermont. — State  v,  Wilkins,  17  Vt.  or  deliver,*'  etc.,  for  any  consideration, 
151 ;  State  v.  Randall,  2  Aik.  (Vt.)  any  falsely  made  note,  etc.,  it  is  prop- 
100;  State  9.  Bowman,  6  Vt.  594.  er  that  the  indictment  should  charge 
Virginia,  -^  Huffman  v.  Com.,  6  the  offenses  conjunctively,  that  the  ac- 
Rand.  (Va.)  685;  Rasnlck  v.  Com.,  2  cused  did  sell,  exchange  and  deliver, 
Va.  Cas.  356;  Brown  v.  Com.,  2  Leigh  etc.  If  the  ofTenses  are  not  repugnant, 
(Va.)  769.  the  indictment  will  not  be  liable  to  the 
United  Statesj^-V.  S.  v.  Carll,  105  objection  that  several  offenses  are 
U.  S.  612;  U.  S.  V.  White,  25  Fed.  Rep.  joined  in  the  same  count.  State  v. 
716;  U.  S.  V.  Bums,  5  McLean  (U.  S.)  Fitzsimmons,  30  Mo.  237. 
23;  U.  S.  V.  Peters,  2  Abb.  (U.  S.)  494.  Offenm  afaluil  State. — An  indict- 
In  ail  cases  of  tendering,  offering,  ment  under  Michigan  Rev.  Stat.  638, 
passing  or  uttering  counteH'eit  notes,  (§  16,  18,  properly  charges  the  offense 
the  indictment  is  sufficiently  certain  if  to  have  been  committ^  against  the 
it  pursues  the  words  of  the  statute ;  if  sovereignty  of  the  people  of  the  state 
it  sets  forth  the  tenor  of  the  instni-  and  not  of  the  United  States.  Harlan 
ment,  thereby  giving  it  a  precise  cer-  v.  People,  i  Dougl.  (Mich.)  216. 
tainty ;  if  it  sets  forth  the  jrtVii/cfr  and  **Bank  BiU"  and  "^BanknoU." — 
the  intent  to  defraud  some  person  or  Upon  an  indictment  alleging  the  utter- 
corporate  iKxiy  by  name.  If  the  indict-  ing  of  a  counterfeit  banknote,  when  the 
ment  furthermore  sets  forth  the  person  term  *'bank  biir'  was  used  in  the  statute, 
to  whom  the  counterfeit  Is  tendered  or  it  was  held  that  the  terms  weresynony- 
passed,  the  degree  of  certainty  and  mous.  State  v.  Wilkins,  17  Vt.  151. 
precision  is  greater  than  (it  would  United  Btatea  Statute. — An  in  diet- 
seem)  is  absolutely  essential.  Brown  ment  charging  the  defendant,  and  one 
r.  Com.,  2  Leigh  (Va.)  773.  B.,  a  brother  of  the  defendant,  with 
In  State  v.  Petty,  Harp.  (S.  Car.)  59,  having,  in  the  eastern  district  of  Mis- 
the  court  said  :  ^*Noru]e  is  better  estab-  souri,  in  the  United  States,  about  the 
lished  than  that  the  offense  must  be  seventeenth  of  August,  1885,  felonious- 
stated  In  the  indictment  with  strict  ly,  and  without  lawful  authority,  caused 
technical  accuracy,  and  it  must  be  ob-  to  be  printed  three  certain  impressions, 
vious  that  this  rule  cannot  be  complied  each  in  the  likeness  of  a  certain  part, 
with  by  using  any  other  words  than  to  wit,  the  face,  except  the  signatures 
those  used  in  the  statute;*' and  so,  upon  and  numbers,  of  a  genuine  treasury 
an  indictment  for  passing  counterfeit  note  of  the  denomination  of  200  mllrels 
money,  the  words  "dispose  and  put  of  the  empire  of  Brazil,  with  intent  to 
away,'*  used  in  the  indictment,  were  defraud  said  empire,  and  other  parties 
held  insufficient  where  the  words  of  to  the  grand  iurors  unknown,  charges 
the  statute  were  "did  utter  and  publish  an  offense  under  the  Act  of  Congress  of 
as  true."  May  16,  1884.    U.  S.  v.  White,  25  Fed. 

Faniirt  to  Allege  Bziatenoe  of  Bank. —  Rep.  7 1 6. 

Where  the  words  of  the  statute  are  An  indictment  under  section  5457,  U. 

••that  no  person  shall  conceal  the  re-  S.  Rev.  Stat.,  for  counterfeiting,  which 

semblance  of  any  bank  bill  which  cir-  states  that  the  defendant  **  did  falsely 

culates  as  currency  of  any  corporation  make,  forge  and  counterfeit  four  pieces 

that  exists,"  an  indictment  which  fails  of  silvcrcoin,ofthecoinage  of  the  United 

to  allege  that  the  bank  named  does  ex-  States,  called   a  dollar,'*  is  sufficient 

ist,  does  not  follow  strictly  the  words  after  verdict ;  the  words  of  the  section, 

of  the  act.     Fergus  t».  State,  6  Yerg.  "in   resemblance  or  similitude  Of  the 

(Tenn.)  3^3.  coins  coined  at  the  mints  of  the  United 

OovJuMttTe    AllegatloiUi.— Where   a  States,*'  being  a  mere  variation  or  ex- 

statute,    on   which  an    indictment    is  position     of     the     principal     phrase, 

founded,  describes  or  enumerates  the  "falsely  make,  forge  or  counterfeit" 

offenses  disjunctively,  the  indictment,  such  coins;  and  the  phrase  "coinage  of 

if  it  contains  only  one  count,  should  the  United    States  ^'  being  the  exact 

charge  them  conjunctively,  if  they  are  legal  equivalent  of  "coins  coined  at  the 
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unless  those  words  of  themselves,  fully,  directly,  and  expressly, 
without  any  ambiguity  or  uncertainty,  set  forth  the  elements  nec- 
essary to  constitute  the  offense  intended  to  be  punished.^  And 
if  such  result  can  be  obtained  by  the  introduction  of  other  words 
of  the  same  legal  import,  and  equally  comprehensive,  they  will  be 
sufficient.* 

3.  Defloription  of  Counterfeit  Imtnimeiit — a.  Generally. — In  all 
cases  the  indictment  should  contain  a  description  of  the  alleged 
counterfeit  instrument,'   unless  the  instrument  upon  which  the 

mints  of  the  United  States."  U.  S.  v.  statute,  when  other  words  were  used  in 
Otej,  31  Fed.  Rep.  68.  that  same  statute  manifestly  restrain- 

1.  U.  S.  V.  Carll,  105  U.  S.  61  a.  ing  the  meaning  of  these  general  terms 


3.  People  x\  Stewart,  4  Mich.  658 
Buclcley  v.  State,  2  Greene  (Iowa)  163 
U.  S.  v.  Burns,  5  McLean  (U.  S.)  23 


within  narrower  limits  than  they  would 
in  themselves  import.  Bell  v.  State,  10 
Ark.  536. 


State  V.  Bowman,  6  Vt.  594.  Gwrancy  of  Ck»U. — It  is  not  necessarj 

Preoiae  Terms  of  Btatate. — There  is  that  the  indictment  should  follow  the 

no  principle  requiring  that  the  precise  exact  words  of  the  statute,  but  the  of- 

terms  used  in  the  statute  should  be  used  fense  must  be  set  forth  with  substantial 

in  the  indictment.    If  equivalent  terms  accuracy  and  certainty,  and  an  allega- 

are  used,  terms  popularly  and  univer-  tion   that  the    coins    intended  to    be 

sally  known  and  understood  as  identical  counterfeited   '*were  current  coins  of 

with  those  in  the  indictment,  it  will  be  this  state  and  of  the  United  States,"  is 

sufficient.     U.  S.  v.  Burns,  5  McLean  not  equivalent  to  the  words  in  the  stat- 

(U.  S.)  23.  ute,  "  which  shall  be  made  current  by 

Thus,  where  the  names  used  in  the  the  laws  of  this  or  the  United  States.'*' 
indictment  as  descriptive  of  the  coins  State  v.  Bowman,  6  Vt  594. 
are  not  verbally  identical  with  those  Unreaaonable  BtriotaioM. — Unreason- 
used  in  the  statute,  as  where  in  the  able  strictness  ought  not  to  be  re- 
former they  are  called  ''fifty  and  twenty-  quired,  and  where  an  indictment  clearly 
five  cent  pieces,"  and  in  the  latter,  ^  half  charges  a  crime,  and  fairly  advises  the 
dollars  and  quarters,"  it  has  been  held  defendant  which  act  of  his  is  the  sub- 
that  there  is  no  material  variance  U.  ject  of  complaint,  the  principal  object 
S.  T'.  Burns,  5  McLean  (U.  S.)  29.  of  pleading  is  attained.    The  highest 

An   indictment  under  Elm.  Dig.  N.  degree  of  certainty  is  not   required ; 

].     109,  §  42,   describing    the    instru-  certainty  to  a  common  intent  is  suffi- 

m en t  as  both  a  '*  bank  bill  an^note^'  cient;   and   no  rule  ought  to   prevail 

is  sufficient,  notwithstanding  the  words  which  would  only  serve  to  shield  the 

of  the  statute  are    a    **  bank  bill    or  guilty,  instead  ot  protecting  the  tnno- 

note."     Stone  v.  State,  20  N.  J.  L.  406.  cent.  Stoughton  v. State,  2  Ohio  St. 564. 

General  Terms  Qnallfled  by  Particular  Bynonymoiu  Temia.— Under  the  Mis- 

Wordi. — When  all  the    ingredients  of  souri  Act  of  1835,  an   indictment  for 

an  offense  created  by  statute  are  ex-  passing  counterfeit  notes    of  a  bank 

pressed  therein,  it  is  sufficient  to  frame  may   describe  them  as  being  *'  foiled 

an  indictment  in  the  words  of  the  act,  andf  counterfeited,"  such  being  synony- 

yet,  if  some  ingredient  be  plainly  in  an  mous  terms.     Hobbs  t>.   State,  9  Mo. 

ellipsis,  such  must  be  omitted  in  the  857.     See  also  Com.  v,   Houghton,  8 

indictment     And  it   is  a  well-settled  Mass.  107 ;  Brown  t'.  Com.,  8  Mass.  63. 

rule  in  criminal  pleading,  that  when  a  8.  Arkansas, — Gabe  v.  State,  6  Ark. 

general  term  is  used  in  a  statute  creat-  519. 

ing  an  offense,  in  connection  with  words  Indiana, — Hampton  v.  State,  8  Ind. 

more  precise,  limited    and  definite  in  338;  Armitage  r.  State,  i\  Ind.  442; 

their  meaning,  the    indictment   must  State  v,  Atkins,  5  Blackf.  (Ind.)  458. 

charge  the  offense  in  the    particular  /awa.— State  v.  Barrett,  8  Iowa  536. 

words  used  in  the   statute.     On    the  Kentucky, — Mount  v.  Com.,  i  Duv. 

same  general  principle,  an  indictment  (Ky.)  90;  Clark  v.  Com.,  x6  B.  Mon. 

could  not  be  good   that  would  charge  (Ky.)  206. 

fin  offense  in  the  general  terms  of  the  Massachusetts. — Com.  v,  Houghton, 
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indictment  rests  is  in  the  possession  of  the  defendant,  or  is  lost  or 
destroyed,  when  it  is  sufficient  to  aver  such  special  facts  as  an 
excuse  for  not  setting  out  the  same.' 

8  Mass.  107;  Com.  v,  Bailey,  i   Mass.  in  his  possession  **a  certain  forged  and 

62;   Com.  V.  SteTens,   i    Mass.    203;  counterfeit    promissory   note    for   the 

Com.  V.  Tajlor,  5  Cush.  (Mass.)  605;  payment  of  money,''  and  in  addition  to 

Com.  v.  Steams,  10  Met  (Mass.)  356;  the  words  of  the  statute  added,  **coin- 

Com.  V.  Hall,  97  Mass.  570;  Com.  v.  monly  called  a  banknote,"  it  was  held 

Clancy,  7  Allen  (Mass.)  537.  that  these  last  words  might  be  rejected 

Missouri. — Hobbs  v.   State,  9  Mo.  as  surplusage.    Stone  v.  State,  20  N.J. 

859,  note ;  State  V.  Smith,  31  Mo.  120.  L.  407.    See  also   State  v,  Twitty,   2 

New  Hampshire, — State  v.  Carr,  5  N.  Hawks  (N.  Car.)  449. 

H.  367.  Material  Omissions.— An  indictment. 

New  yersey. — State  v.  Robinson,  16  in  attempting  to  describe  the  counter- 

N.  T.  L.  5x0;  Stone  v.  State,  20  N.  J.  feit  bill  which  was  passed,  omitted  the 

L..  406.  names  of  the  president  and  cashier.   It 

North  Carolina, — State  v,  Dourdon,  was  held  that  such  description  was  in- 

2  Dev.  (N.  Car.)  443.  sufficient  and  was  not  cured  by  an  al- 

Okio. — McMillen  v.   State,   5   Ohio  legation  that  a  more  particular  descrip- 

269;  Griffin  v.  State,  14  Ohio  St.  6x.  tion    could    not   be   given.      Com.   v. 

Tennessee, —  Hooper    v.     State,    8  Clancy,  7  Allen  (Mass.)  537. 

Humph.  (Tenn.)  100.  Allegatlona  Essential  to  Identtty   of 

Vermont, — State  v,  Wilkins,  17  Vt.  Charge. — Descriptive  averments  of  the 

151.  bill,  unnecessarily  introduced  into  an 

Virginia. — Com.v.  Ervin,  2  Va.  Cas.  indictment,  cannot  be  rejected  as  sur- 

337;   Brown  V,  Com.,  2  Leigh  (Va.)  plusage ;  on  the  contrary,  no  allegation 

773;  Buckland  v.  Com.,  8  Leigh  ( Va.)  descriptive  of  the  identity  of  that  which 

732.      See    also  Hendrick  v.  Com.,  5  is  legally  essential  to  the  charge  can 

Leigh  (Va.)  707;  State  v.  Shelton,  7  ever  be   rejected.    Griffin  v.  State,  14 

Humph.    (Tenn.)    31 ;    McGregor    v,  Ohio  St.  61. 

State,  16  Ind.  9;  Wilkinson  t.  State,  Variance. — Where  the  name  on  the 

10  Ind.  372;  State  T^  Dourdon,  2  Dev.  note,  set  out  as  descriptive  thereof,  dif- 

<N.  Car.)  443;  Hobbs  v.  State,  9  Mo.  fered  from  the  name  produced  in  evi- 

855.  dence,  the  variance  being  only  in  the 

Imalllelant  ]>ascrlptlon. — An  indict-  initials,  this  was  held  to  be  an  imma- 

ment  charging  that  the  defendant  did  terial  variance.   Com.  v.  Hall,  97  Mass. 

feloniously  tender  in  payment  to  A  an  570. 

altered   bank  bill  of  a  certain    bank  1.  Armitage  v.  State,  13  Ind.  442; 

created  by  the  law  of  the  state  of  Okio^  Hooper  v.  State,  8  Humph.   (Tenn.) 

he,  the  said  defendant,  then  and  there  loi ;  Com.  v.  Houghton,  8  Mass.  107. 

knowing  the  same  to  be  altered,  with  See  also  Kirk  v.  Com.,  9  Leigh  ( Va.) 

the   felonious  intent  of  cheating  and  627. 

defrauding  the  said  A,  the  court  held  '*  All  the  authorities  agree  that  it  is 
that  the  indictment  in  this  case  was  ob'  essentially  necessary,  in  an  indictment 
viously  defective ;  it  contained  no  other  for  forgery,  that  the  forged  instrument 
descriptionof  the  subject  of  the  alleged  should  be  set  forth  in  words  and  fig- 
offense  than  that  it  was  an  altered  bank  ures,  if  in  existence  and  within  the 
bill  of  a  certain  bank;  it  failed  to  set  control  of  the  prosecutor.  But,  in  the 
out  the  denomination,  or  date,  or  case  of  Com.  v.  Hampton,  8  Mass.  107, 
number  of  the  bill,  or,  indeed,  any  such  it  is  held,  and  we  think  correctly, 
matter  or  description  as  to  distinguish  that  there  are  exceptions  to  this  rule, 
the  bill  in  question  from  any  bill  of  the  as  when  the  instrument  has  been  de« 
same  bank.  The  indictment  is  equally  stroyed  by  the  person,  or  has  remained 
vague  and  uncertain  with  respect  to  in  his  possession,  and  perhaps  in  other 
the  character  of  the  alleged  alteration,  cases  where  the  instrument  cannot  be 
Mount  V,  Com.,  i  Duv.  (Ky.)  90.  produced.      But,  in   evefy  such  case, 

SnivliiMg*. — Where  the  indictment,  that  the  exception  may  be  admitted,  it 

in  describing   the  counterfeit  instru-  must  be  stated    in    tne    indictment." 

{Dent,  alleged  that  the  defendant  had  Hooper  v.  State,  8  Hupnph.  (Tenn.)  loi, 
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b.  Unnecessary  Description. — ^The  number  of  the  bill,  and 
the  words  and  figures  in  the  margin,  are  not  parts  of  the  bill  and 
need  not  be  set  out  in  the  indictment.^ 

c.  Mode  of  Setting  Out  Instrument.— The  most  technical 
mode  of  setting  out  the  instrument  is  to  preface  the  recital  by  the 
words  "to  the  tenor  following;**  but  equivalent  terms,  such  as 
"  in  these  words,"  or  ''  as  follows/'  or  *'  in  the  words  and  figures 
following,"  will  be  sufficient.* 

1.  State  V.  Robinson,  i6N.  ].  L.  510;  en  are  set  out  as  the  same  appear  on 

Com.  V,  Bailey,  x  Mats.  62;  Com.  v,  the  margin  of  the  biU.    Thompson  v. 

Stevens,  i  Mass.  203 ;  Com.  v,  Stearns,  State,  9  Ohio  St.  355. 

10  Met.  (Mass.)  256;  Com.  v.  Taylor,  5  Question  of  Varlanoe. — In  setting  out 

Cush.  (Mass.)  605;  Hampton  v.  State,  a  counterfeit  banknote  in  ktec  vrha^ 

8  Ind.  338;  State  v,  Carr,  5  N.  H.  367;  an  indorsement  appearing  to  have  been 

Hessf.  State,  5  Ohio  9;  Griffin  V.  State,  made  on  the  note  after  it  was  passed 

14  Ohio  St.  55;   U.  S.  V.  Marcua,  53  may  be  omitted,  and  the  omission  is  no 

Fed.  Rep.  784.    See  also  Buck  land  r.  ground  for  an  objection  as  to  variance. 

Com.,  8  Leigh  ( Va.)  732.  Buckland  v.  Com.,  8  Leigh  ( Va.)  732. 

In  State  v.  Robinson,  16  N.  J.  L.  5x0,  The  omission  to  describe  the  indorse- 

the  court  said :  "  How  the  drawers  of  meat  on  the  note,  and  the  appearance 

indictments  first   came  to  insert  an}'-  of  the  words  "paj  the  bearer,  Thos. 

thing  found  in  the  fanciful  borderings  Wilson,"  on  the  back  of  the  note,  do 

of  banknotes  in  the  bill  of  indictment,  not  present  a  question    of    variance. 

I  do  not  know;  it  seems,  from  abundant  Hess  v.  State,  5  Ohio  9,  22  Am.  Dec. 

caution  perhaps,  to  have  been  followed  767. 

by  others,  and  there  are  few  indictments  S.  Armitage  v.  State,  13  Ind.  ^; 
of  record  in  this  state,  which  do  not  set  State  v,  Atkins,  5  Biackf.  (Ind.)  458. 
out  some  of  the  letters,  words  or  figures  An  indictment  for  passing  counterfeit 
on  the  margin  of  the  notes;  jet  there  is  moncjr  must  contain  an  exact  copj  of 
no  instance,  even  after  conviction,  the  forged  instrument  Where  a  bank- 
where  an  objection  for  variance  in  the  note  was  forged  by  raising  its  amount, 
vignette  has  been  taken  bj  counsel,  or  and  the  sum  mentiocied  in  the  body  had 
where  the  court  entertained  the  least  been  raised  and  never  filled  up  again,  it 
doubt,  although  it  was  impossible  to  was  held  that  It  was  proper  to  set  It  out 
look  and  not  see  the  variances.  Tlie  with  a  blank,  and  that  as  such  instm- 
court  has  ever  treated  them  as  useless  ment,  from  its  tenor,  purported  to  l>e 
surplusage."  of  value,  it  was  unnecessary  to  aTer  in 

An  allegation  in  the  indictment  that  the  indictment  that  it  was  for  a  specific 

the  bill  was  in  the  words  and  figures  sum.    State  v.  Dourdon,  3  Dev.  (N. 

following  does  not  mean  that  the  words  Car.)  443. 

and  figures  printed  on  the  back  of  the  Betttag  Fartli  OopF. — In  an  Indict- 
bill,  and  forming  no  part  of  the  con-  ment  against  one  for  fraudulently  keep- 
tract  set  forth  on  the  face  of  the  bill,  ing  in  possession  a  fictitious  Instrument 
are  stated.  U.  S.  v,  Marcus,  53  Fed.  purporting  to  be  a  banknote,  it  is  not 
Rep.  786.  necessary  to  set  forth  a  copy  or  fac 

gorplnaag*. — Where  the  indictment,  simile  of  the  instrument;   it  is  suflfi- 

itt  describing  the    counterfeit    instru-  cient  to  describe  it  in  such  a  manner  as 

ment,  sets  out  the  whole  or  anv  part  of  to  give  it  identity.    Gabe  v.  State,  6 

the  ornaments,  whether  consisting  of  Ark.  519. 

letters,  words,  figures,  mottoes,  inscrip-  Maie  AUafaiUoa  that  BUI  Waa  Fleli- 

tions,  or  emblems  of  animate  or  Inani-  tla«a. — The  allegation,  in  an  indictment 

mate  things,  this  may  be  rejected  as  for  passing  a  counterfeit  bank  bill,  that 

surplusage.  SUte  v,  Kobinson,  x6  N.  J.  the  bill  passed  **  was  made  in  imitation 

L.  51a  of,  and  did  tlien  and  there  purport  to 

■•tItBg  ont  Vaaa  of  EngnT«n.r*  be,  a  banknote  for  the  sum  of  five 
It  is  no  objection  to  an  indictment,  dollars,  issued  by  the  president,  direct- 
that  in  describing  the  instrument  the  cn^  and  company  of  the  Bank  of  Cum- 
oame  and   tesidence  oi    the  engrav-  berland,  by  and  tmder  the  authority  of 
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and  Ptoof. — If  the  pleader  professes  to  set  out  the  coun- 
terfeit notes  by  their  tenor,  he  is  bound  to  strict  proof  according 
to  his  allegations.^ 

d.  Promissory   Note. — It  is  sufficient,  in  an  indictment,  to 

describe  the  alleged  counterfeit  banknote  as  a  forged  promissory 
note.* 

the  legislature  of  the  state  of  Maine,"  was  a  note  of  the  United  States.   U.  S. 

is  merelj  an  allegation  that  the  bill  was  v,  Marcus,  53  Fed.  Rep.  *j96,  following 

fictitious,  and  is  not  an  attempt  to  set  U.  S.  v.  Bennett,  17  Blatchf.  (U.  S.) 

forth    the    bill  according  to  its   legal  357,  distinguishing  U.  S.  v.  Mason,  12 

effect  and  purport,  in  such  waj  as  to  Blatchf.  (U.  S.)  497. 

laj    the    foundation     for    a    variance  Import  of  Word "  Tenor.*' — Where  the 

between  the  allegation  and  the  terms  indictment  alleged    that  one    of   the 

of  the  bill.  Sute  t;.  Wilkins,  17  Vt.  151.  counterfeit  banknotes  unlawfully  sold 

Holes  Annozod  to  Indlotment. — In  an  by  the  defendant  "  was  of  the  tenor 

indictment  for    the    forgery  of   bank-  and   effect  following,  to  wit,*'   it  was 

notes,  instead  of  setting  out  the  tenor  held    that  the  word  "  tenor "  imports 

of  the  forged  notes,  the  attorney  "  for  an  exact   copy,  and  it  was  necessary, 

greater  certainty  as  to  their  identity  "  therefore,  that  the   indictment  should 

referred  to  them  as  being  **  hereto  an-  set  forth  truly  and    precisely  all   the 

nezed,"  and  actually  did  annex  them,  words   and   figures  ot   the   bill  which 

The  prisoner  did  not  move  to  quash  constituted    its    contract.      Griffin    v. 

the  indictment,   nor    did   he  plead  in  State,  14  Ohio  St.  61. 

abatement,  but  he  pleaded  the  general  3.  Com.  v,  Carey,  2   Pick.  (Mass.) 

issue,  and  a  verdict  was  rendered  against  49;  Hobbs  z\  State,  9  Mo.  858;  State 

him.    It  was  held  that  although  this  was  x;.  Ward,  6  N.  H.  529;  Rex  v.  Jones, 

a  careless  and  irregular  mode  of  count-  Doug.  300 ;   Rex  v,  Holden,  2  Taunt. 

ing,  yet  after  verdict  the  irregularity  was  334 ;  Rex  v.  Palmer,  i  B.  &  P.  N.  R.  96 ; 

cured  by  the  statute  of  jeofails.    Com.  Com.  v.  Thomas,  10  Gray  (Mass.)  484; 

r.  Ervin,  a  Va.  Cas.  337.  Com.  v.  Woods,  10  Gray  (Mass.)  477; 

WftWgaiii  Statato. — Under  the  Mich-  Com.  v.  Paulus,  11  Gray  (Mass.)  305; 

igan  Act  of  1855,  p.  143,  there  is  no  ne-  Stone  v.  State,  20  N.  T.  L.  407;   State 

ceaaity  to  set  forth  in  the  indictment  a  v.  Twitty,  2  Hawks  (>f.  Car.)  449. 

copy    of  the  alleged   forged  paper  or  In   Com.  v,  Carey,  2  Pick.  (Mass.) 

counterfeit  bills.    People  xk  Stewart,  4  49,  Parker,  C.  J.,  delivering  the  opinion 

Mich.  656.  of  the  court,  said:  **  It  is  objected,  in 

1.  State  V,  Smith,  31  Mo.  120  (a  case  arrest  of  judgment,  that  the  indictment 

where  the  name  of  the  bank  president  does  not  allege  the  note  to  be  a  bank 

was     incorrectly     given) ;    Hobbs    v,  bill.    But  we  consider  it  to  have  been 

State,  9  Mo.  859,  note ;  Clark  v.  Com.,  expressly  decided  that  the  note  of  a 

16  B.  Mon.  (Ky.)  206;  Griffin  v.  State,  bank  is  a  promissoiy  note."     Hobbs  v, 

14  Ohio  St.  61 ;  State  v.  Robinson,  16  State,  9  Mo.  858.    See  also  Brown  r 

N.  J.  L.  51X ;  Brown  v.  Com.,  2  Leigh  Com.,  8  Mass.  64. 

(Va.)   773;    Hess  v.  State,  5  Ohio   8,  It  was  decided  in  State  r.  Ward,  6 

22  Am.  Dec.  767;  Hampton  v.  State,  8  N.  H.  529,  that  where  the  punishment 

Ind.  338.  for  passing  a  counterfeit  bank  bill  is 

Where  an    indictment  professes  to  the  same  as  for  passing  a  counterfeit 

s«t  out  the  bill  according  to  its  tenor,  promissory  note,  the   passing  of  the 

it  should  give  a  full  and  exact  descrip-  former  might  well  enough  be  laid  in 

tion  of  the  instrument  as  it  existed,  es-  the  indictment  as  the  passing  of  the 

pecially  in  reference  to  all  those  parts  latter,  and  such  is  the  practice  in  Bng- 

which  constituted  it  a  bank   bill  or  a  land.    Quoting  Rex    v.  Jones,  Doug, 

legal  promise  by  a  bank  to  pay  a  certain  300 ;   Rex   v,   Holden,   2   Taunt.  334 ; 

sum   of   money.    Com.    v,  Clancy,  7  Rex  v.  Palmer,  x  B.  &  P.  N.  R.  96. 

Allen  (Mass.)  538.  In  Com.  v.  Woods,  xo  Gray  (Mass.) 

Where  a  bill  is  set  out  by  its  tenor,  48X,  the  court  said  :  **The  indictment 
any  designation  of  it  in  the  indictment  properly  describes  the  instrument  al- 
ls immaterial,  as  where  the  note  was  leged  to  have  been  forged,  to  be  *  a 
desaribed  as  a  treaatirj  note  when  it  promissory    note.*     The     instrument 
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3.  Existence  and  Incorporation  of  Bank. — The  necessity  of  aver- 
ring the  incorporation  of  the  bank  whose  notes  are  alleged  to 
have  been  counterfeited,  will  depend  upon  the  terms  of  the  stat- 
ute under  which  the  indictment  is  drawn.  When  so  required  by  the 
statute,  such  averment  becomes  material,  and  the  indictment 
must  contain  an  allegation  in  respect  thereto.*  On  the  other 
hand,  an  averment  as  to  the  incorporation  of  the  bank  has  been 
held  to  be  unnecessary.* 

alleged  to  be  forged  was  a  bank  bill  of  a  port  to  be,  a  banknote    issued  bj   the 

bank  incorporated  and  doing  business  president,  directors  and  company  of 

in  another  state.    A  careful  examina-  the  Bank  of  Cumberland,  by  and  under 

tion  of  our  statutes  leads  to  the  conclu-  the  authority  of  the  legislature  of  the 

sion  that  there  is  no  provision  in  terms  state  of  Maine,  one    of    the   United 

for  punishing  the  offense  of  uttering  States  of   America,  sufficiently  avers 

and  publishing  as  true  a  counterfeit  the  existence  of  the  bank,  and  that  the 

bill   of  another  state,  unless  it  is  em-  same  is  incorporated.  'State  v,  Wllkins, 

braced   in   the  general   provision   for  17  Vt.  151. 

punishing  the  offense  of  uttering  and  In  Com.  ti.  Simonds,  11  Gray  (Mass.) 

publishing  forged  and  counterfeit  prom-  307,  it  was  held  to  be  a  fatal  objection 

tssory  notes,  knowing  them  to  be  such,  to  the  indictment,  that  it  did  not  allege 

The  words  used  in  the  Rev.  Stat.,  ch.  that  the  city  bank,  in  the  similitude  of 

127,  ^  2,  are   quite  broad  enough  to  whose  bills  the  defendant  was  charged 

include  such  bank  bills  or  notes,  and  with  uttering  and  publishing  as  true,  a 

the  only  objection  to  thus  applying  forged  and  counterfeit  bill^was  an  incor- 

them  is  that  which  arises  from  the  porated  banking  company  in  that  state ; 

fact  that  there  are  various  provisions,  this  being  a  material  averment,  and  not 

in  other  parts  of  this  same  chapter  of  supplied  by  the  allegation  that  the  city 

the  Revised  Statutes,  providing  punish-  bank  was  "a  banking  company  estab- 

ments  and  penalties  for  knowingly  hav-  lished   in  said  commonwealth."     See 

ing  bank  bills  in  possession  that  are  also  Kennedy  t^.  Com.,  2  Mete.  (Ky.)  36. 

forged  and  counterfeit,  with  intent  to  3.  State  v.  Van  Hart,  17  N.    ].  L. 

pass  them  as  genuine,  as   well  as  the  327;  State  v.  Weller,  20  N.  J.  L.  523; 

further  provision  in  section  6,  for  the  People  v.  Ah  Sam,  41  Cal.  645  ;  People 

punishment  of  uttering  and  publishing  v.  McDonnell,  80  Cal.  285,  13  Am.  St. 

counterfeit  bank  bills  of  banks  within  Rep.  159. 

the   commonwealth,  and  making  the  The  seeming  inconsistency  between 

maximum  of  punishment  in  such  latter  the  case  of  Stone  v.  State,  20  N.  ].  L. 

case  less  than  that  provided  in  section  401,  in  which  it  was  decided   that  the 

2  for  uttering  and  publishing  promis-  indictment  must  set  forth  that  the  bank 

sory  notes."  was  an  incorporated  institution,  and  the 

**  All  bills,  therefore,  which  are  issued  decision  of  the  case  of  State  v.  Weller, 

b}'  incorporated  banks,  if  not  payable  20  N.  J.  L.  521,  upon  the  same  question, 

in  terms  to  some  person  named,  are  in  may  be  reconciled  by  the  fact  that  in 

effect  payable  to  the  bearer,  whether  the  former  case  the  indictment  was 

the  bearer  is  or  is  not  mentioned  in  founded  upon  the  seventy- third  section 

them.    They  are  for  this  reason  to  be  of  the  act,  for  having  in   possession 

considered   as  promissory   notes  pay-  an  unfinished  note  made  in  the  form  o' 

able  to  the  bearer,  and  in  al  1  legal  pro-  a  promissory  note,  made  to  be  issued 

ceedings  may  be  described  as  such."  by  an  incorporated  bank  of  that  state 

Com.  V.  Paulus,  11  Gray  (Mass.)  305.  or  an^'  of  the  United  States,  etc.;  the 

1.  State  V,    Wilkins,    17    Vt.    151;  fact  of  the  bank  being  incorporated  is 

Com.  V.  Simonds,  i  z  Gray  (Mass.)  307 ;  made  part  of  and  enters  into  the  descrip- 

Kennedy  v.  Com.,  2  Mete.   (Ky.)  36;  tion  of  the  offense,  and  of  course  must 

State  V.  Wheeler,  35  Vt.  261.  be  set  forth  in  the  indictment;  while  in 

An  allegation  that  the  defendant  did  the  latter  case  (section  72),  the  objec- 

pass,  etc.,  one  certain  false,  forged  and  tion  was  not  to  the  description  of  the 

counterfeit  banknote,  which  said  note  offense  properly,  but  to  the  intent  with 

was  made  in  imitation  of,  and  did  pur-  which  it  was  done  under  the  phrase 
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Tk«  VasM  «f  tha  Bank  whose  notes  are  alleged  to  have  been  coun- 
terfeited should  be  set  out.^ 

TrtifMii  of  Buk. — ^And  there  should  be  an  allegation  that  such 
bank  exists** 


"anj  person  or  bodj  politic/'  which  within  the  state,  and  hence,  upon  an 

is   ttie    same  in    both  sections.     The  indictment  for   passing   a   counterfeit 

offense  in  one  case  is  the  having  in  pos-  note  of  a  bank  within  the  state,  it  is  not 

session   anj  promissory  note  for  the  necessary  to  aver  that  it  was  a  char- 

payment  of  mone^r  with  intent,  etc;  tered  institution ;  but  the  rule  is  other- 

and  In  the  other,  the  having  in  posses-  wise     as     to    extra-territorial     banks. 

sion  anjr  un6nished  note,  made  in  the  Owen  v.  State,  5  Sneed  (Tenn.)  495. 

form   of  a  note    for  the  payment  of  1.  State  v.  Waters,  3  Brev.  (S.  Car.) 

mone^  made  by  an  incorporated  bank,  507 ;  Johnson  v.  State,  35  Ala.  377.  See 

with  intent,  etc.  also  People  v,  Stewart,  4  Mich.  ^6. 

Legal  BzlsftMiM  of  Bank  an  larat.—  %.  Fergus  v.  State,  6  Yerg.  (Tenn.) 

Upon  an  indictment  for  having  coun-  353;   State  v.  Cole,   19    Wis.  129,  88 

terfeit  banknotes  in  possession,   it  is  Am.  Dec.  678;  State  v.  Morton,  8  Wis. 

unnecessary  to  charge  that  the  bank  353;  State  v.  Wilkins,  17  Vt.  151. 

whoae  bills  are  alleged  to  have  been  In  an  indictment,  the  words, ''  false, 

counterfeited  is  an  incorporated  insti-  forged,  and  counterfeited    promissory 

tution,  unless  the  legal  existence  of  the  note,   commonly    called   a    banknote, 

corporation  is  made  an  issue.    People  purporting  to  be  a  good  and  genuine 

V,  Ah  Sam,  41  Cal.  645 ;  People  v.  Mc-  banknote  of  one  hundred  dollars,  on 

Donnell,  80  Cal.  285,  13  Am.  St.  Rep.  the  bank  of  the  state  of  South  Caro- 

159.  lina,"  contain  a  sufficient  averment  of 

iBta&t  to  Dofraud  an  UidlTldiial. — In  the  existence  of  such  a  bank  as  the 

the    case  of  Com.  v,  Carey,  3    Pick,  bank  of  the  state  of  South  Carolina. 

(Masa.)  49,  the  court  remarked  :  **  It  is  State  xu  Ward,  2  Hawks  fN.  Car.)  44 j. 

also  said  that  there  should  have  been  Under  the  Wisconsin  Rev.  Stat.  1058, 

an  allegation  that  the  bank  was  duly  ch.  166,  ^  6,  it  is  unnecessary  to  show 

incorporated,  but  that  was  not  neces-  the  legal  existence    of   the   bank    by 

sary,  as  the  indictment  states  a  design  which    the    counterfeit  bill  is   alleged 

to  defraud  an  individual.'*    Quoted  in  to  have  been  issued,  or  its  authority  to 

Hobba  XK  State,  9  Mo.  859.  issue  such  bills.     It  is  enough  to  show 

PrnioftoataiT Pescrtption. — Where  the  that  it  actually  existed.    State  v.  Cole, 

indictment  charged  that  the  bank  was  19  Wis.  129,  88  Am.  Dec.  678.     See 

**  a    corporation,   duly   authorized  for  also  State  v.  Morton,  8  Wis.  352. 

that  purpose  by  the  state  of  Massachu-  Eqalralent  AUegatlon.  —  An  indict- 

setts,"    it    was     incumbent    on    the  ment  alleging  that  the  bank  whose  bills 

state  to  prove  the  fact  as  alleged.     As  were  counterfeited  is  an  incorporated 

where  a  person  or  thins,  necessary  to  company  at  a  named  place  and  state, 

be    mentioped    in    an    indictment,  is  is  equivalent  to  an  allegation  that  it  was 

described   with    unnecessary    particu-  established  there.     People  v,  Stewart, 

larity,    all    the    circumstances  of  the  4  Mich.  659,  5  Mich.  243. 

description  must  be  proved.    State  v.  Compare  Hobbs  v.  State,  9  Mo.  859, 

Newland,  7  Iowa  243.  where  it  was  held  that  upon  an  in- 

B^iiBglnatnunontlAFosioailon. — An  dictment  for  passing  counterfeit  notes, 

indictment  alleging  that  the  defendant  it  is  not  necessary  to  allege  the  actual 

had  in  his  possession  a  certain  stamp  or  legal  existence  of  the  corporation, 

block  and  plate,  made  use  of  in  coun-  the  acceptance  of  its  charter,  or  that  it 

terfeiting  banknotes  of  a  certain  bank,  had  authority  to  issue,  and  did  actually 

need  not  allege  the  incorporation  of  issue,  notes  similar  to  the  one  set  out. 

the   bank   intended  to   be  defrauded.  See  also  Quigley  v.  People,  3  III.  301, 

People  t*.    McDonnell,  80   Cal.   285,  where  it  was  held  no  objection  that  the 

13  Am.  St.  Rep.   163;  People  v.   Ah  indictment  did  not  allege   that   there 

Sam,  41  Cal.  652 ;  People  v,  Henry,  77  was  such  a  corporation  as   the  bank 

Cal.  445.  named. 

lUim-feORltorlal  Baaka. — The  court  Nortli  Carolina. — On   an  indictment 

irW  take  judicial  notice  of  the  banks  under  the  North  Carolina  Act  of  18191 
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4.  Joinder  of  Counts. — The  indictment  may  combine  in  separate 
counts  all  the  various  phases  of  the  crime  as  treated  above.^  Thus 
there  may  be  a  count  for  counterfeiting  and  passing  counterfeit 
money  *  for  counterfeiting  and  having  counterfeit  money  in  pos- 
session,' for  passing  and  having  the  same  in  possession,^  and  for 
passing  and  attempting  to  pass.^  So,  also,  the  indictment  may 
contain  a  count  for  having  in  possession  instruments  adapted  for 
counterfeiting,  and  a  count  for  uttering  and  passing  counterfeit 
coin.* 

Aiding  and  Afditing. — It  is  no  misjoinder  to  add  to  the  counts 
charging  the  making  of  false  coin,  a  count  for  aiding  and  assisting 
in  making  such  coins,  and  one  for  procuring  them  to  be  made.^ 

ch.  994,  to  punish  the  making,  passing,  State   t%   Myers,    lo   Iowa    449.     See 

etc.,   of  counterfeit   banknotes,  if  the  also  Griffin  v.  State,  14  Ohio   St.  61, 

note  alleged  to  have  been  passed  is  of  where  the  defendant  was  charged,  in 

a  bank  not  within  the  state,  the  indict-  three  counts,  with  counterfeiting,  with 

ment  should  aver  that  such  a  bank  ex-  having  counterfeit  monej  in  possession 

ists  as  that  by  which  the  counterfeit  with  intent  to  pass  the  same,  and  with 

note  purports  to  issue.  State  t'.T witty,  having    in    possession   divers    moulds 

2  Hawks  (N.  Car.)  248.  and  patterns  adapted  and  designed  for 

niegal  Banlflng  Corporation. — Where  making  counterfeit  coin,  etc. 

an  indictment  for  having  counterfeit  DupUdty* — In    State    v.    Myers,    10 

monej'  in  possession  charged  an  intent  Iowa  449,  it  was  held  that  an  indict- 

'*  to  defraud  a  certain  banking  corpora-  ment  charging  the  accused  with  coun- 

tion,'^  the  said  corporation  having  been  terfeiting  and  having  counterfeit  money 

formed  under  an  act  of  the  legislature  in  possession  with  intent  to  pass,  could 

which   did    not    receive    the    number  not  be  objected  to  on  the  ground  of 

of    votes  required  to  make   it  a  law,  duplicity.     Iowa  Code,   §   2^34.      But 

it  was   held   that   a  conviction    upon  see  Scott  v.  Com.,  14  Gratt.  (Va.)  689, 

such  indictment    should   be  reversed,  where  there  were  counts  in  the  indict- 

De Bow  r.  People,  i  Den.  (N.  Y.)9.  ment    for  forging  and  counterfeiting 

1.  In  the  case  of  State  r.McPherson,  coin,  and  also  a  count  for  feloniously 
9  Iowa  53,  the  defendant  was  accused,  having  in  possession  twenty  pieces 
first,  of  counterfeiting  silver  coin  cur-  of  forged  coin,  not  saying  ^  at  the  same 
rent  by  law  within  the  state ;  second ,  time.'*  The  prisoner  having  moved 
for  having  five  counterfeit  coins  in  the  court  to  quash  the  last  count,  which 
possession  with  intent  to  utter,  etc. ;  motion  was  overruled,  there  was  a  ver- 
third,  for  having  less  than  five  such  diet  and  judgment  against  him,  and  he 
coins  with  same  intent ;  fourth,  for  ut-  obtained  a  writ  of  error.  The  court 
tering  and  passing  such  coin.  It  was  held  that  the  count  was  bad  as  an  in- 
objected  that  the  indictment  charged  dictment  for  felony,  and  would  not  per- 
more  than  one  public  offense.  The  mit  it  to  stand  as  a  count  for  a  misde- 
court,  in  delivering  its  opinion,  said :  meanor,  but  reversed  the  judgment 
**  In  the  case  before  us  it  does  not  ap-  and  quashed  the  count, 
pear  that  the  several  counts  relate  to  4.  State  v,  Wheeler,  35  Vt.  a6i; 
distinct  and  different  transactions.  On  State  v,  Wilkins,  17  Vt.  151. 
the  contrary,  we  can  well  conceive  that  B.  State  r.  Shoemaker,  7  Mo.  177. 
the  pleader  would  be  fully  justified  in  «.  Harlan  t'.  People,  x  Dougl.( Mich.) 
varying  the  charges  •  •  •  for  the  pur-  207. 

pose  of  meeting  every  possible  contin-  T.  U.  S.  v.  Burns,   5  McLean  (U. 

gency    in  the    evidence,    and    this  is  S.)   23;     3    Chitty     Crim.    Law   (5lh 

always  permissible  where  it  relates  to  Am.  ed.),  §  1050;  2  Chitty  Crim.  Law 

the  same  transaction."  (5th  Am.  ed.)  104,  etc. 

a.  Peek  V.  State,  2  Humph.  (Tenn.)  An  allegation  in  the  indictment  that 

78;  State  t'.  Beeler,   i   Brev.  (S.  Car.)  the  defendant  did  assist  in  the  counter- 

482;  McGregor  7'.  State,  16  I nd.  9.  feiting    is    substantially  the    same   as 

8.  Stone  V*  Stt^te,  20  N.  J.  L.  404;  that  he  did  counterfeit,  and  brings  the 
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Ooomti  OollaetiTAly  Pnrraiiig  Wordf  of  Aet. — And  it  has  been  held  to  be 
sufficient  if  the  counts  taken  collectively  pursue  the  words  of  the 
act^ 

6.  Yerdiet — One  good  count  in  the  indictment  is  sufficient  to 
sustain  a  general  verdict  of  guilty,  and  the  same  may  be  entered 
thereon,  where  such  count  is  sufficient  to  sustain  a  judgment.* 

DogTooo  of  Grimo. — Where  there  are  different  degrees  of  the  crime 
set  out  in  the  statute,  it  seems  necessary  that  the  jury  specify  in 
their  verdict  the  degree  of  the  offense  of  which  the  accused  is 
guilty.*  but  otherwise  it  is  only  necessary  to  find  the  defendant 
guilty  as  charged  in  the  indictment.^ 

defendant  fully  within  the  statute  as  a  Sepugnancy. — Where  both  counts,  in 
principal.  State  v.  Stutson,  Kirby  an  indictment  for  having  in  possession 
(Conn.)  52.  a  plate  for  making  counterfeit  money, 
Btm^e  Connt.—  In  Rasnick  v.  Com.,  were  alike,  a  verdict  of  guilty  upon  one 
3  V^a.  Cas.  356,  an  indictment  charging  and  not  guilty  upon  the  other  did  not 
a  prisoner  with  the  offenses  of  falsely  necessarily  present  such  a  case  of  re- 
making, forcing  and  counterfeiting,  of  pugpiancy  as  to  require  an  arrest  of 
causing  and  procuring  to  be  falsely  judgment.  Sasser  v.  State,  i30hio453. 
made  and  counterfeited,  and  of  willingly  8.  On  an  indictment  for  forgery  in 
acting  and  assisting  in  the  said  false  the  second  degree,  under  the  2i6t  sec- 
making,  forging  and  counterfeiting,  was  tion  of  the  4th  article  of  the  act  concern- 
held  a  good  indictment,  although  all  ing  crimes  and  punishments,  the  jury 
these  charges  were  in  a  single  count;  found  the  defendant  guilty,  "in  manner 
the  words  of  the  statute  being  pursued,  and  form  as  charged  in  the  within  in- 
and  there  being  a  general  verdict  of  dictment."  It  was  held  that,  as  under 
guilty,  judgment  ought  not  to  be  ar-  this  indictment  the  defendant  could 
rested  on  the  ground  that  the  offenses  not  be  convicted  of  any  inferior  degree 
are  distinct.  of  forgery,  it  was  unnecessary  for  the 

1,  State  V.  Calvin,  R.  M.  Charlt.  jury  to  specify  in  their  verdict  of  what 
<Ga.)  151.  degree  of  the  offense  they  found  the 

2.  Stone  v.  State,  30  N.  J.  L.  404;  de^ndant  guilty.  State  v.  Shoemaker, 
Sutton  V.  State,  9  Ohio  135;  State  v,  7  Mo.  177. 

McPherson,  9  Iowa  53;  Sasser  v.  State,        4.  Unnecessary  Findings. — The  jury 

13   Ohio  453;    Stoughton   v.  State,  2  found  **  the  defendant  guilty,  as  charged 

Ohio  St.  563;  Brown  r.  Com.,  8  Mass.  in  the  indictment,  that  lie  had  in  his 

62  ;  State  V.  Smith,  5  Day  (Conn.)  176,  possession,  at  the  time,  thirteen  pieces 

5  Am.  Dec.  132;  Townsend  v.  People,  of  false  and  counterfeit  money,  in  the 

4111.326;  U.S.  V.  Burns,  5    McLean  similitude  of  silver  coin,  current  in  the 

(U.  S.)  33 ;  White  r.  Com.,  4  Binn.  (Pa.)  state  of  Iowa,  knowing  the  same  to  be 

423 ;  State  v,  Weller,  20  N.  }.  L.  523.  false  and  counterfeit,  and  with  intent 

The  indictment  may  charge  as  one  to  pass  the  same  as  true."     It  was  held 

offense  the  having    in  possession  and  that  it  was  not  necessary  for  the  jury, 

uttering     and    publishinflr   of    several  by  their  verdict,  to  find  more  than  that 

counterfeit  bank  bills,  and  a  verdict  of  the  defendant  was  guilty  as  charged  in 

guilty  may    properly  be  rendered  on  the  indictment.     If  there  was  any  valid 

the  whole  charge  or  upon  part,  as  the  objection   to  the  remainder    of    their 

evidence  may  warrant.  When  set  forth  Bnding,  it  was  in  the  discretion  of  the 

inonecount,  it  is,  however,  to  be  treated  court  to  reject  the  same,  and  render 

as  one  offense.     Com.  v,  Thomas,  10  judgment  on    the    verdict    of  guilty. 

Gray  (Mass.)  484.  State  v,  Williams,  8  Iowa  536. 
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L  ACTIOHS  AOADTST  Ck>infTIE8)  294. 

1.  Jurisdiction,  294. 

2.  Refnedies  for  Enforcing  Claims ,  294. 

3.  Parties,  295. 

4.  Declaration  or  Complaint,  296. 

a.  Allegation  of  Presentment  of  Claim,  vfi, 

(i)  Generally,  296. 

(2)  Itemization  and  Verification,  297, 

b.  Other  Allegations,  298. 

5.  Plea  or  Answer,  299. 

■  6.  Method  of  Enforcing  fudgments^  299. 

H  AcTiOHs  BT  CoinrTiES,  300. 

1.  Parties,  300. 

2.  Allegations,  300. 

CROSS-REFERENCES. 

^j  A7  Municipal  Corporations  generally,  see  article  MUNICIPAL  CORPO- 
RA TIONS. 
Actions  on  County  IVarrants,  see  article  MUNICIPAL  SECURITIES. 

I  Actions  agadtst  Couitties  —  1.  Jurisdiction. — Jurisdiction  in 
actions  against  counties  is,  in  a  measure  at  least,  a  matter  of 
statutory  regulation,*  but,  in  the  absence  of  statute,  the  question 
of  jurisdiction  would  probably  be  governed  more  by  the  nature 
of  the  action  itself  than  by  the  fact  that  the  party  defendant  is  a 
county. 

3.  Bemedies  for  Enforcing  Claims.  —  In  most  if  not  all  jurisdic- 
tions, certain  county  officers  or  boards,  usually  a  board  of  county 
commissioners,  or  board  of  supervisors,  have  original  jurisdiction 
of  claims  against  the  county.  Where  the  claim  is  disallowed,  the 
remedy  of  the  claimant  under  some  statutes  is  by  appeal  only, 
the  function  of  the  boards  being  considered  judicial,  and  their 

1.  Minnesota.  —  Laws  of  Minnesota  menced  and  prosecuted  to   final  judg- 

of   i860,    p.    132,  §    8,    confer    juris-  ment  in  the  Circuit  Court  of  the  countj 

diction    upon    the    District  Court    of  against  which  the   action    is  brought, 

all  actions   against  a  county.      Bing-  And  the  word  **  may"  in  the  statute  is 

ham   V,   Winona    County,    6    Minn,  construed  in  an  imperative  sens^,  and 

136.  to  mean  "must."    Randolph  County  v. 

Illinois, — All  actions,  local  ortran-  Ralls,    18    III.    29;    Kane    County    v, 

sitory,  against  a  county  may  be  com-  Young,  31  111.  194. 
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decision  final  until  reversed.^  Under  others,  the  claimant  may 
either  appeal  or  institute  an  independent  action  against  the 
county* 

As  these  statutes  are  subject  to  frequent  changes,  the  claimant 
should  carefully  examine  the  statutes  of  his  own  state  before  tak- 
ing further  steps  to  enforce  his  claim. 

3.  Partiet. — Where  a  cause  of  action  against  a  county  arises,  the 
question  as  to  who  should  be  named  as  party  defendant  is  usually 
regulated  by  constitution  or  statute.^    And  for  the  reason  already 

1.  Indiana, — Warren  County  v.  Greg-  S.  California,  —  Gilman  v.  Contra 
ory,  42  Ind.  32;  State  v.  Buckles,  39  Costa  County,  6  Cal.  676 ;  Hastings  v» 
Ind.  27a;  Gaston  r.  Marion  County,  3  San  Francisco,  18  Cal.  49;  Trinity 
Ind.  497;  State  v,  Shelby  County,  5  County  f^.  McCannon,  35  Cal.  117. 
Ind.  App.  aao;  Orange  County  v.  Hon,  Georgia. ^^Krnttt  v.  Decatur  Coun- 
87  Ind.  356.  ty,  75  Ga.  782;  Bennett  v.  Walker,  64 

Mississiffi,  —  Arthur  v,  Adam,    49  Ga.  336. 

Miss.  404;  Carroll  v.TiskamingoCoun-  ///tif<7t>.— Rock     Island    County    v, 

tr,  28  Miss.  38;  Yalabusha  County  v,  Steele,  31  III.  543;  Randolph  County 

Carbry,  3   Smed.   &  M.    (Miss.)    529;  v,  Ralls,  18  III.  29. 

Attala  County  v.  Grant,  9  Smed.  &  M.  New  Hampshire, — Belknap  v,  Clark, 

(Miss.)  77,  58  N.  H.  150;  Lebanon  v.  Griffin,  45  N. 

NebrtLska. — Brown  t'.  Otoe  County,  H.  558. 

6  Neb.  Ill ;  State  v.  Buffalo  County,  6  Neiv    Tork, — Maeee  v.    Cutler,  43 

Neb.  454;  Dixon  County  xk  Barnes,  13  Barb.  (N.  Y.)  279;    Hill  v,  Livingston 

Neb.  294;  Richardson  County  v,  Hull,  County,  13  N.  Y.  5a;  Wild  f.  Columbia 

24  Neb.  536.  County,  9  How.  Pr.  (N.  Y.  Supreme 

New  Tork. — Brady  v.  New  York,  10  Ct.)  315. 

N.  Y.  260;  Martin   v.  Greene  County,  Pennsylvania. — Vankirk    v.    Clark, 

29  N.  Y.  645.  16  S.  ft  K.  (Pa.)  389;  Wilson  v,  Huntr 

Ohio, — Shepard  v.  Darke  County,  8  ingdon  County,  7  W.  &  S.  (Pa.)  197; 

Ohio  St.  354.  Slegel  v.  Herbine  (Pa.  1893),  23  Atl. 

Pennsylvania, — Blackmore  v,  Alle-  Rep.  996. 
eh eny  County,  51   Pa.   St,   160;   Glat-  Tennessee, — Maury  County  i'.  Lewis 
feller  r.  Com.,  74  Pa.  St.  74;  North-  County,  i  Swan  (Tenn.)  336;  Ezell  v. 
umberland  County  r.  Bloom,   3  W.  &  Giles  County,  3  Head  (Tenn.)  583. 
S.   (Pa.)  542 ;  Brown  v.  White   Deer  Virginia. — Prince  (Jeorge  County  v, 
Tp.,  27  Pa.  St.  109;  Dyer  v.  Covington  Atlantic,  etc.,  R.  Co.,  87  Va.  285. 
Tp^  28  Pa.  St.  186 ;  Wilson  v.  Clarion  Where  a  board  of  supervisors  refuses 
County,   2  Pa.  St.   17;    Northampton  to  defend  an  action  against  a  county,  or 
County  V.  Yohe,  24  Pa.  St.  305;  Ly-  conspires  with  the  plaintiff  to  procure 
coming  County  ComVs  v,  L}' coming  judgments  against  the  coimty,  a  tax- 
County,  46  Pa.  St.  496.  payer  may  intervene  and  defend,  since 

2.  Leavenworth  County  xk  Brewer,  Rev.  Code,  1873,  ^  2683,  provides  that 
o  Kan.  307;  Giltett  v.  Lyon  County,  18  any  person  interested  In  the  matter  in 
Kan.  414;  Huffman  v.  Greenwood  litigation,  in  the  success  of  either  of  the 
Countjr,  33  Kan.  283 ;  Taylor  v.  Ma-  parties  to  the  action,  or  against  both, 
rioa  County,  51  Miss.  731 ;  Decatur  may  become  a  party  to  an  action  be- 
Coonty  V.  Wheeldon,  15  Ind.  147;  Bar-  tween  other  persons,  either  by  joining 
tholomew  County  v.  Ford,  37  Ind.  17;  the  plaintiff  in  claiming  what  is  sought 
Wapello  County  v.  Sinnaman,  i  Greene  by  the  petition,  or  by  uniting  with  the 
(Iowa)  413;  Steel  v,  Davis  County,  2  defendant  in  resisting  the  claim  of  the 
Greene  (Iowa)  469;  Armstrong  t>,  plaintiff,  or  by  demanding  anything 
Tama  County,  34  Iowa  309;  Price  adversely  to  both  plaintifT  and  defend- 
V,  Sacramento  County,  6  Cal.  2^5;  ant.  Greeley  v.  Lyon  County,  40  Iowa 
Tiumbull  County  v.  Hutchins,  11  Ofaio  72 ;  Sioux  City,  etc.,  R.  Co.  v,  Osceola 
^;  Boawell  v,  Albany  County,  i  County,  45  Iowa  168;  Richards  v, 
Wyomiaur  235.     See  also  Raymond  v,  Lynn  County,  69  Iowa  612. 

Staarna  County,  x8  Minn.  60.  lAterYentlon. — Where  an  injunction 

295  Volume  V. 


AetioBi  agftintt  CoontiM.  CO  UNTIES.  Dwlaratlon  or  CompbiAt. 

given  in  the  discussion  of  parties  plaintiff,  in  actions  against 
counties,  it  is  deemed  useless  to  attennpt  a  statement  of  a  specific 
rule,  and  the  pleader  is  referred  to  the  statutes  of  his  own  state  as 
being  the  safest  guide. 

4.  Declaratioii  or  Complaint — a.  Allegation  of  Presentment 
OF  Claim — (i)  Generally. — In  most  if  not  all  jurisdictions,  the 
presentment  of  a  claim  against  a  county  to  the  proper  officer  or 
officers  thereof  for  allowance,  and  the  refusal  to  allow  the  claim, 
are  made  conditions  precedent  to  the  right  to  bring  suit  agains 
the  county  on  such  claim  ;*  and  with  few  exceptions,*  it  is  nec- 
essary to  allege  presentment  and  disallowance  of  the  claim  in  an 
action  thereon.* 

is  granted  on  a  bUl  filed  against  the.  Gibson  County  v,  Tichenor,  139  Ind. 

overseer  of  a  projected    public  road,  562.  See  also  Fountain  County  r.  Wood, 

prohibiting  him  from  opening  the  road,  35  Ind.  70. 

the  board  of  supervisors  should  be  ad-  In  Kansaa  the  claim  which  has  been 

mitted   to    defend    the    suit   on    their  presented  to  and  disallowed  bj  a  board 

application  where  the  overseer  refuses  of  county  commissioners,  may  be  sued 

to  answer  such  a  bill,  since  the  people  on  without  alleging  the  presentment  in 

of  the  county,  as  represented  by  the  the  complaint.    Gillett  v.  Lyon  Coun- 

board  of  supervisors,  are  the  real  parties  ty,  18  Kan.  410. 

in  interest.    Attala  County  v.  Niles,  58  3.  See  generally  article  Conditions 

Miss.  48.  Prbcbdent,  vol.  4,  p.  626. 

1.  Season  for  Knl*. — ^*  There  is  a  In  Alabama  an  averment  of  present- 
manifest  reason  why  the  rule  should  ment  to  the  commissioners'  court  of  a 
be  difTerent  between  an  individual  and  claim  against  a  county,  and  disallow- 
the  Board  of  Commissioners.  An  in-  ance,  is  an  indispensable  element  of  a 
dividual  acts  for  himself,  is  supposed  to  complaint  against  a  county.  .Autauga 
know  all  his  liabilities,  and  it  is  his  duty  County  v.  Davis,  32  Ala.  703;  Marshall 
to  meet  them.  But  a  board  of  commis-  Coun^  v.  Jackson  County,  36  Ala.  613 ; 
sioners  is  a  public  agent,  discharging  Covington  County  v.  Dunklin,  52  Ala. 
many  of  its  duties  through  other  28 ;  Caldwell  v.  Dunklin,  65  Ala.  461 ; 
agents.  There  must  often  ht  claims  Barbour  County  r.  Horn,  41  Ala.  114; 
against  the  county,  contracted  not  un-  Schroeder  v,  Colbert  County,  66  Ala. 
der  its  immediate  order,  of  which  it  137;  Shinbone  v,  Randolph  County,  56 
knows  nothing  until  they  are  presented  Ala.  185 ;  Cohen  v.  Coleman,  71  Ala. 
to  the  board  to  be  allowed,  and  when  496. 

claims  are  allowed,  the  board  does  not  In  Oallfomla  the  presentation  of  a 
hold  the  funds  to  pay  them,  but  must  claim  to  the  board  of  supervisors  must 
give  an  order  upon  the  proper  officer,  be  alleged,  as  it  is  a  condition  prece- 
And  it  would  greatly  embarrass,  if  not  dent  to  the  plaintiff's  right  to  present  his 
destrov,  the  coun^  governments,  if  cause  of  action  to  the  court  Rhoda  v. 
every  holder  of  a  claim  could  sue  the  Alameda  County,  69  Cal.  523. 
board  without  a  demand  or  notice.  We  How  Presentment  Alleged. — All  the 
are  therefore  of  the  opinion  that  a  matters  required  by  the  statute  in  re- 
demand  or  notice  is  necessary  before  lation  to  presentment  of  a  claim  to  the 
action  against  the  Board  of  Commis-  Board  of  Supervisors,  and  their  rejection 
sioners.'*  Alexander  v.  McDowell  of  the  same,  must  be  alleged  in  an  ac- 
County,  67  N.  Car.  330.                            .  tion   on   a  claim  against  the  county. 

2.  In  Indiana  it  is  not  necessary  to  Rhoda  v.  Alameda  County,  52  Cal. 
allege  the  presentment  and  rejection,  350.  See  also  Himmelman  t^  Danos, 
by  the  county  board,  of  a  claim  sued  35  Cal.  441;  Alden  v.  Alameda  County, 
on,  as  failure  to  present  the  claim  is  43  Cal.  272.  And  in  an  action  against 
matter  of  defense  to  be  pleaded  by  de-  a  county  for  the  removal  and  conver- 
fendant.  Mullen  v.  Decatur  County,  9  sion  of  a  vault,  an  allegation  that  the 
Ind.  502;  Bass  Foundnr,  etc..  Works  plaintiffs  had  **duly  presented  their 
V.  Parke  County,  115  Ind.  234;  Han-  claim  for  the  value  of  said  vault  to  the 
cock  County  v.  Leggett,  115  Ind.  544;  Board  of  Supervisors,"  was  insufficient 
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Tort  aad  Comtrmet — In  some  jurisdictions  where  the  question  has 
been  passed  upon,  this  rule  has  been  held  to  apply  to  claims 
arising  in  tort  as  well  as  on  contract.^ 

(2)  Itemisatian  and  Verification, — If  the  statute  requires  the 
claim  so  presented  to  be  itemized  and  verified,  these  facts  should 
also  be  alleged.^ 

as  beiii|^  too  general.     Rhoda  v,  Ala-  the  fact  that  the  claim,  demand,  or 

meda  Countj,  52  Cal.  350.  right  of  action  has  been  presented  to 

Under  the   Georgia  statute,  in    an  the  county  court,  and  has  been  dis- 

action  against  a  county,  the  declaration  allowed  either  expressly  or  by  nonac- 

muat  show  that  the  claim  had   been  tion.    This  fact  must  be  stated  in  fhe 

presented   to  the  ordinary  for  allow-  complaint.    It  is  a  substantial  allega- 

ance  within  twelve  months  from  the  tion,  upon  which  the  plaintiff's  right 

time  it  accrued.    Maddox  v.  Randolph  of  recovery   depends,   and   without  it 

Cdunty,  65  Ga.  3 16  the    complaint  fails   to  state  a  cause 

lA  Mlsslsslpiil  one  having  a  claim  of  action  against  the  county.  Fenton 
against  a  countj  cannot  sue  thereon  v.  Salt  Lake  County,  4  Utah  466. 
until  presentment  of  the  claim  to  the  West  Virginia. — An  allegation  of  pre- 
heard, and,  in  an  action  on  such  claim,  sentment  or  refusal  of  a  claim  against 
the  fiu:t  of  presentment  and  disallow-  a  county  is  necessary  in  an  action  on 
anoe  by  the  board  must  ht  alleged,  such  claim.  Chapman  v.  Wayne 
Lawrence  Countj  v.  Brookhaven,  51  County  Ct.,  37  W.  Va.  496. 
Miss.  68.  1.  McCann  v.  Sierra  County,  7  Cal. 

Wontana. — Under  Compiled  Statutes  121;   Alden   v.  Alameda    Countj',   43 

Montana,  $  762,  div.  5,  complaint  must  Cal.  270;  Barbour  County  v.  Horn,  41 

allege  the  presentment  of  the  claim  to  Ala.  114;  Maddox  v.  Randolph  County, 

the  county.    Billings  First  Nat.  Bank  65  Ga.  216. 

-p.  Custer  County,  7  Mont.  464.  iQjnriss  Done  by  a  Mob. — Under  Act 

In  Hortli  Carcdlna  a  complaint  upon  of  March  27,  1868,  providing  that  an 

a  claim  against  a  county  must  allege  a  action  for  an  injury  sustained  from  a 

demand  and  refusal.    Love  t^.  Chatham  mob  within  four  years  next   preced- 

County,   64    N.    Car.    706;   Jones    v,  ing   January    i,   1S68,  shall  be  com- 

Bladen  County,  73  N.  Car.  182.  menced   within   six  months  from  and 

The  demand  necessary  to  support  an  after  the  approval  of  the  act,  and  that 

action  against  the  commissioners  of  a  all  other  actions   thereunder  shall  be 

connty  for  the  recovery  of  a  debt  must  commenced  within  one  year  after  the 

show  that  it  was  made  upon  the  person  injury  is  sustained,  it  is  not  necessary 

aathorized  by  law  to  pay,  or,  if  au-  that  a  claim  for  injuries  caused  by  a 

thorized  to  pay,  that  the  plaintiff  had  mob  shaU  be  presented  to  the  Board  of 

placed  himself  in  a  situation  to  make  Supervisors  for  allowance  before  bring- 

the  demand,  by  having  had  his  claim  ing  suit  thereon  or  to  allege  present- 

preTiously  audited.     Jones  v.  Bladen  ment.    Clear  Lake  Water  Works  Co. 

County,  73  N.  Car.  182.  tr.  Lake  County,  45  Cal.  90. 

Tszas. —  Under   the    Texas    statute  2,  Alabama.-^SotkTo^det  v,   Colbert 

providing  that  no  county  shall  be  sued  County,  66  Ala.  137;  Autauga  County 

unless   the  claim  upon  which  suit  is  v.  Davis,  32  Ala.  703. 

founded  shall  have  first  been  presented  California. —  Rhoda    v.    Alameda 

to  the  county  court  for  allowance,  **  the  County,  69  Cal.  524. 

partv    suing  must  clearly  and    posi-  Wliat  a  Bnfflclsnt  Allegation  of  Veri- 

tiveiy  set  up   the  fact  in  his  petition  ftcatlon. — An  allegation  of  a  complaint, 

that  the  claim  has  been  presented,  and  in  an    action  on  a    claim    against    a 

that  the  payment  or  allowance  has  been  county,  that  the  affidavit  accompany - 

refused,  or  he  will  fail  to  show  a  good  ing  the  claim  presented  to  the  board 

cause  of  action,  and  his  petition  will  be  contains  a  statement  that  the  claim  '*  is 

bad  on  demurrer.'*     Hohman  v,  Comal  true  and  correct;  that  the  same  is  due 

Coonbr,  34  Tex.  36.  and  owing  from  said  county  to  depo- 

fil  Imll  the  right   to  commence  or  nent,'*   shows  a  sufficient    compliance 

maintain  an  J  action  against  a  county  is,  with  the   California  statute  requiring 

by  the  statute,  made  to  depend  upon  affidavit  to  such  a  claim  to  state  that 
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*.  Other  Allegations. — All  other  facts  showing  the  claim 
sued  on  to  be  within  the  statute  providing  therefor  must  also  be 
alleged.* 

'*  the  amouot  claimed  is  justW  due.*'  For  Fubllo  PrintlBg. — In  an  action  to 

Rhoda  V.  Alameda  County,  69  Cal.  534.  recover  for  printing  the  delinquent  tax 

Montana. — In    Montana  the  statute  list    of   a  county,  an    allegation    that 

provides   that  the  board  of    commis-  plaintiff  duly  gave  bond  to  defendant  as 

sioners  shall   not  allow   anj  account  required  by  statute,  sufficiently  shows 

unless  It  is  duly  itemized,  the  nature  a  compliance  with  a  statute  which  re- 

of  the  items  shown,  and  the  account  quires  the  giving  of  a  bond,  to  be  ap- 

sworn  to,  and  if  the  complaint  fails  to  proved   by  the  county  board,    by  the 

allege    these    facts    it    is  demurrable,  person    to  whom    the    printing    was 

Billings    First    Naf.    Bank  v,  Custer  given.    Folsom  v,  Chisago  County,  28 

County,  7  Mont.  464.  Minn.  334. 

Waahlngton. — Under  a  statute  pro-  For   Wltnoii   Foe.  —  In    an  action 

viding  for  the  allowance  of  all  claims  against  a  county  on  an  assigned  claftn 

legally  chargeable  against  a  county  and  for  witness  fees  in  a  criminal  case,  the 

for  suit  thereon,  if  the  demand  is  dis-  complaint    did    not    allege    that    the 

allowed  a  complaint  on  such  demand  judge  of  the  court  had  certified  to  the 

must  show  a  presentment  and  disal-  claim,  or  that  an  execution   for  costs 

lowance   of  the   demand.    Collins  v.  had  been  sued  and  returned  unsatisfied 

King  County,  i  Wash.  Ter.  416.  against  defendant.    It  was  held  that, 

1.  Injuries  Oausedby  Defoctlye  Bridge,  under  the  statute,  the  complaint  should 

— In  Alabama    the  liabilities  imposed  have  alleged  that  the  amount  of  such 

upon  counties,  for  injuries  caused  by  costs   had   been    certified    to    by  the 

defective  bridges  on  public  highways,  judge,  or  stated  a  good  reason  why  this 

are  special  and  defined  by  statute,  and  in  was    not    done.     Billings    First    Nat. 

an  action  to  recover  for  such  injuries,  Bank  v,  Custer  County,  7  Mont.  464. 

facts  showing  the  existence  of  this  spe-  For  Conatmetlng   Bridge. — Where  a 

ciai  liability  must    be    alleged.    Bar-  county  court  made  a  contract  for  the 

hour  County  v,  Horn,  48  Ala.  649.  construction  of  a  bridge  in  accordance 

Under  the  provisions    of  Alabama  with  certain  specifications  attached  to 

Code,  §   1303,    to    sustain    an   action  and   made  part  of  the    contract,  the 

against  a  county  for  damages  caused  by  plaintiff,  in  an   action    to  recover  on 

falling  from  a  public  bridge  erected  un-  such  contract  after  the  work  had  been 

der  contract  with  the  court  of  county  completed  and  received  by  the  counfy, 

commissioners,  the  complaint  must  al-  must  allege  that  the  contract  and  spec- 

lege,  either  that  no  guarantee  was  taken  ifications  have  been  complied  with  or 

or  that  the  period  &ced  by  the  giiaran-  that     the    work    has    been    received, 

tee,  if  one  was  taken,  had  expired  be-  Chenowith  v.  Ritchie  County  Ct.,  33 

fore  the  injury  happened.     If  a  guar-  W.  Va.  638. 

antee  was  taken,  its  iniufiiciency  to  af-  For  Maintonaaeo  aadCaro  of  F&upors. 
ford  adequate  compensation  to  the  per-  — Under  Act  of  January  3i,  1863,  giv- 
son  injured  does  not,  under  the  statute,  ing  boards  of  county  commissioners  ex- 
render  the  county  liable  to  an  action,  elusive  superintendence  of  the  poor  in 
Barbour  County  V.  Horn,  41  Ala.  114.  their  respective  counties,  and  authoriz- 

Under   Code  of  Georg-ia^    1873,  ^^  ing  them  to  make    contracts  for  the 

669,  670,    and    691 ,  a    declaration  in  maintenance  of  the  poor,  a  complaint 

an  action  against  a  county  for  damages  seeking  to  charge  the  county  with  the 

caused  by  defective  repair  of  a  bridge,  expense  of  maintaining  certain  paupers, 

should  allege    that    the    bridge    was  should  show  that  the  county  commis- 

erected  by  letting  it  out  to  the  lowest  sioners  have  recognized  such  persons  as 

bidder,  and  that  no  bond  was  taken  from  paupers,  and  show  affirmatively  a  con- 

the  contractor  for  the  faithful  perform-  formity  to  the  express  law  under  which 

ance  of  the  contract,  and  to  indemnify  the  poor  are  to  obtain  public  care,  and 

for  all  damages  occasioned  by  failure  to  the  public  money  is  to  be  disbursed. 

^o%Oy  and  to  keep  the  bridge  in  good  re-  Collins  t>.  King  County,  i  Wash.  Ter. 

fair  for  seven  years,  and  for  such  fur-  416. 

tber  time  as  may  be  embraced  in  the  In  an  action  against  a  county  to  re- 

contract.    CoUiiisv.  Hud8on,54Ga.35.  cover  for  the  support  of  indigent  sick 
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5.  Plea  or  Aniwer. — Pleas  or  answers  in  actions  against  counties 
present  no  points  of  pleading  peculiar  to  this  kind  of  action,  and 
a  discussion  of  the  question  is,  for  that  reason,  unnecessary.^ 

A.  Keihod  of  Snfordng  Judgmenta — As  a  general  rule,  a  judgment 
against  a  county  cannot  be  enforced  by  execution.^  The  proper 
remedy  is  by  mandamus  against  the  county  board  to  compel 

payment  out  of  the  funds  not  appropriated  for  other  purposes, 

persons,  it  should  be  alleged  that  thej  tnent  for  land  alleged   to  have  been 

were    indigent    and    residents  of  the  wrongfully  taken  for  a  public  road  by 

county,  in  order  to  render  the  county  defendant  county,  which  sets  up  the 

liable    under    Stat.    Calif orniay    i860,  proceedings  to  open  the  road  and  alleges 

p.  317,  ^    30.    Johnson  v.  Santa  Clara  that  thev  were  valid,  admits  possession 

County,  38  Cal.  545.  of  the   land   in  dispute.    McCarty  v. 

Where  a  claim  is  for  support  of  pau-  Clark  County,  loi  Mo.  179. 
pers,  the  declaration  should  show  to  Time  to  Answer. — Where  a  statute 
which  class  they  belong,  whether  those  requires  unliquidated  claims  agianst  a 
•*  living  on  poor  farms,  or  "  at  the  pub-  county  to  be  presented  to  the  county 
lie  charge,"  as  provided  in  the  Alabama  judge  for  allowance,  and  that  a  claim- 
Act  of  1868,  p.  414.  Enloe  V.  Reike,  56  ant  must  appeal  if  the  claims  are  re- 
Ala.  500.  jected  and  cannot  commence  an  action 

AefelOB  on  Order. — Where  an  order  is  in  the  ordinary  manner,  pleadings  may 

made  in  payment  of  money  which  has  be  filed  in  such  cases,  and  defendant 

been  advanced  by  commissioners  ap-  can  answer  after  appeal.     Ford  v.  Jef- 

pointed  by  statute  to  build  a  bridge  to  ferson  County,  4  Iowa  566. 

be  paid  for  out  of  a  fund  due  to  the  Under  General  Statutes  of   Kansas^ 

county,  a  complaint  on  an  order  pay-  1889,   paragraph   1897,  providing  that 

able  out  of  such  fund  "  as  fast  as  the  no    election  for  the  relocation  of    a 

same  shall  accrue  to  the  county,"  must  county  seat  shall   be   had  within  five 

allege   that  the    county  has   received  years  next  succeeding  the  election  for  a 

money  from  the  fund  with  which  the  location   or  a  relocation,  a  plea  in  an 

order   or  part  of  it  might  have  been  action  by  the  state  to  compel  attend- 

paid,  or  that  the  order  was  fraudulently  ance  of  the  county  officers  at  a  certain 

drawn  upon  a  fund  in  which  the  county  place  claimed  to  be  the  county  seat,  at 

had  no  assets ;  if  the  complaint  alleges  a  time  within  five  years  after  the  elec- 

that  no  part  of  the  fund  has  accrued  tion  at  which  said  place  was  said  to  be 

it  is  demurrable.      Union   County   v,  chosen,  that  another  election  has  been 

Mason,  9  Ind.  97.  had  and  another  place  has  been  chosen, 

AettOB  for  Woik  Done. — In  an  action  is    insufficient.     State  v.  Burton,    47 

against  a  county  for  work  done,  goods  Kan.  44. 

sold,  etc.,  it  is  necessary  to  allege  some  2.  California. — Emeric    v,  Gilman, 

act,  creating   their  liability,    done  by  10  Cal.  404;  Gilman  v.  Contra  Costa 

them  at  the  meeting  of  the  board  at  County,  8   Cal.  52 ;  Sharp  v.  Contra 

the    time  fixed     by    law.    Archer   v.  Costa  County,  34  Cal.  390. 

Allen  County,  3  Blackf.  (Ind.)  501.  Illinois. —  Cumberland    County    v. 

OonTenion. — In   an  action  against  a  Edwards,  76  111.  544;  Knox  County  v, 

county  board,  a  complaint  allegfing  that  Arms,  12  111.  175 ;  Randolph  County  t;. 

the  treasurer  of  the  county  took  funds  Ralls,  18  111.  29;  King  v,  McDrew,  31 

belonging  to  an  insane  person,  which  111.  4x8. 

the  county  wrongfully  converted,  states  Indiana. — Lowe  v.  Howard  County, 

a  good  cause  of  action.  So,  also,  a  para-  94  Ind.  553. 

graph  for  money  had  and  received,  North  Carolina. — Gooch  v,  Gregory, 
which  alleges  that  the  board  took  and  65  N.  Car.  143;  Lutterloh  v.  Cumber- 
placed  in  the  county  treasury  money  land  County,  65  N.  Car.  403;  McCoy 
of  plaintiff's  ward,  that  it  kept  the  v.  Harnett  County,  6  Jones  (N.  Car.) 
money,  and  that  it  is  indebted  to  plain-  488. 

tiff  in  the  sum  so  taken,  with  interest,  Pennsylvania, — Com.   v,  Allegheny 

states  a  good  cause  of  action.     Hennel  County,  37  Pa.  St.  277. 

V.  Vanderburgh  County,  133  Ind.  33.  Untied   States. — Lyell  v,   St.  Clair 

1.  Admlsiilffn. — An  answer  in  eject-  County,  3  McLean  (U.  S.)  581. 
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or  to  compel  them  to  leyy  a  tax  for  the  satisfaction  of  the  judg- 
ment,* or  by  other  methods  provided  by  statute.* 

U  ACTI0H8  BT  COUVTIES— 1.  Fartiet. — The  question  as  to  the 
proper  party  plaintiff,  where  a  cause  of  action  has  accrued  to  a 
county,  is  regulated  by  constitutional  or  statutory  provisions.  The 
parties  usually  specified  in  these  provisions  are  the  county  itself, 
certain  officers  thereof,  boards  of  commissioners  or  supervisors, 
taxpayers,  or  states  to  the  use  of  the  county;  or  the  option  to  sue 
has  sometimes  been  permitted  to  be  exercised  by  either  of  two  or 
more  of  such  parties  as  the  provisions  may  name.'  As  these 
provisions  vary  widely  and  are  subject  to  frequent  change,  an 
attempt  to  formulate  a  specific  rule  would  be  useless,  and  the 
pleader  can  best  settle  the  question  for  himself  by  consulting  the 
constitution  and  statutes  of  the  jurisdiction  in  which  he  practices. 

2.  Allegations — Capadty  to  Sue.  —  Where  suit  is  brought  in  the 

1.  Emeric  v,  Gilman,  lo  Cal.  404;  v,  Rankin,  2  Duv.  (Ky.)  502;  Mead- 
Gooch  V.  Gregory,  65  N.  Car.  142;  Lut-  ows  v.  Com.,  4  T.J.  Marsh.  <Kj.)  14. 
terloh  V.  Cumberland  County,  65  N.  Michigan, —  Phenix  v.  Clark,  2 
Car.  405;  Winslow  v,  Perquimans  Mich.  327 ;  Johr  v.  St.  Clair  County,  38 
County,  64  N.  Car.  218;  McCoy  v.  Har-  Mich.  532. 

nett  County,  6  Jones  (N.  Car.)   488;  Minnesota, — Mower    County     t». 

Lyell  V,  St.  Clair  County,  3  McLean  Smith,  22  Minn.  97;  McLeod  County 

(U.  S.)  581.  V,  Gilbert,  19  Minn.  214. 

2.  Randolph  County  v,  Ralls,  18  Mississippi, — State  f.  Cooper,  53 
III.  29.  Mies.  615;  State  v.  Mayes,  54  Miss.  4x7. 

8.  Alabama, — Patrick  v,   Robinson,  Missouri, — State  v,  Bonner,  5  Mo. 

83  Ala.  575 ;  Camp  v.  Marion  County,  App,  13 ;   State  v.  Sappington,  w  Mo. 

91  Ala.  240.  454. 

Arkansas. — State  v.  Baxter,  38  Ark.  New  Hampshire, — Belknap  v.  Clark, 

462;  Worthen  v.  Badgett,  32  Ark.  496;  c8  N.  H.  150;  Lebanon  v.  Griffin,  45 

Fones  Hardware  Co.  v,  Erb,  54  Ark.  N.  H.  558. 

645.  New    fork, — Pomeroy  v.  Wells,  8 

California, — People    v.    Myers,   15  Paige  (N.  Y.)  406. 

^^^'  33  \  Solano  County  v,  Neville,  27  Ohio, — Lawrence  R.  Co.  v.  Mahon- 

Cal.  465;  People  t^.  Alameda  County,  ing  Coupty,  35  Ohio  St.   i;    State  v, 

26  Cal.    641;    Mendocino    County   v.  Piatt,  15  Ohio  15;  Hamilton  County  v. 

Morris,  32  Cal.  145;  Hastings  v,  San  Noyes,  35  Ohio  St.  201;  State  v,  Zum- 

Francisco,  18  Cal.  49.  stein,  4  Ohio  Cir.  Ct.  Rep.  268;  Ma- 

Georgia. — Arnett  v.Decatur  County,  honing  County  v.  Railway  Co.,  45  Ohio 

75  Ga.  782;  Cook  V,  Houston  Count}',  St.  40X. 

54  Ga.  163 ;  Lumpkin  County  v,  Wil-  Pennsylvania, — Hayes    v,   Grier,  4 

liams,  89  Ga.  388 ;  Bennett  v.  Walker,  Binn.   (ra.)  80;  Petery's  Appeal,  120 

64  Ga.  326.  Pa.  St.  X2i;  Vankirk  v,  Clark,  16  S.  « 
Idaho, — U.  S.  T'.  Shoup,  2  Idaho  459.  R.  (Pa.)  289. 

Illinois. — Henry  County  v.  Winne-        South  Carolina, — Greenville  County 

bago  Swamp  Drainage  Co.,  52  111.  4C4.  v,  Runion,  9  S.  Car.  i;  Aiken  County 

Indiana, — Franklin   County  v,  Mc-  v.  Murray ,  35  S.  Car.  508. 
II vain,  24  Ind.382;  Vanarsdall  v.  State,         Tennessee. — Maury  County  v.  Lewis 

65  Ind.  176;  Tipton  County  v.  Kim-  County,  i  Swan  (Tenn.)  236;  Ezell  v. 
berlin,  108  Ind.  449.  Giles  County,  3  Head  (Tenn.)  583. 

Iowa, — Madison  County  v,  Tullis,  69  Texas.  —  De   la   Garza    v,   Bexar 

Iowa  720.  County,  31  Tex.  484. 

Kansas. — State  v,  Marion  County,  Wyoming. — Sweetwater    Coun^  v, 

21  Kan.  437.  Young  (Wyoming,  1892),  29  Pac.  Kep. 

Kentucky, — Mcjilton  v.  Com.,  5  J.  J.  1002. 

Marsh.  (Ky.)  592;  Com.  v.  Fugate,  i  T.  United  States. — Marion   County  9. 

B.  Mon.  (k.y.)  i;  Christian  County  Ct.  Mclntyre,  2  McCrary  (U.  S.)  143. 
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name  of  the  county  itself,  the  complaint  need  not  allege  that  the 
plaintiff  is  a  political  subdivision  of  the  state,  or  aver  its  corpo- 
rate existence,  because  the  courts  take  judicial  notice  of  the 
counties  and  their  corporate  existence.^  If  suit  is  brought  in 
behalf  of  a  county  by  a  party  not  primarily  entitled  to  sue,  but 
who  may  sue,  or  is  required  to  sue,  when  the  county  primarily  enti- 
tled to  sue  fails  to  do  so,  the  complaint  must  state  the  failure  of 
such  party  to  sue  as  the  reason  for  complainant's  action.^ 

eutamwut  of  fh«  Facts  Oourtitating  Oaiue  of  AetioiL — A  statement  of  the 
facts  constituting  the  cause  of  action  presents  no  points  peculiar 
to  this  class  of  actions,  and  the  general  rules  of  pleading  will  fur- 
nish the  pleader  with  a  sufficient  guide  when  called  upon  to  draft 
a  declaration,  petition,  or  complaint  in  an  action  by  or  in  behalf  of 
a  county.* 

1.  Camp  V.  Marion  County,  91  Ala.  plaint.  —  A    complaint   in    an  action 

a^.  against    a    board    of    supervisors,  for 

%.  Bladen  Countj  v.  Clarke,  73  N.  wrongfully  allowing  claims  against  a 

Car.  255,    in  which  the  court  said :  county,  should  show  the  nature  of  such 

"This  b  an  action  on  the  official  bond  claims,  and  the  facts  constituting  the 

of  the  defendant   as   sheriff.    As  the  unlawfulness  of  the  acts  of  the  l^ard; 

complaint  now  stands,  it  is  on  the  rela-  and    an     allegation    tliat    defendants 

tion    of    the    commissioners     of     the  wrongfully  paid    out    large    sums   of 

county.     We  are  of  opinion  that   the  money,  and  that  the  said  claims  were 

Act  of   1873-73,  c.  115,44  39   and  41  wrongfully  and    without   authority  of 

(Bat.    Rev.,    c.    102,    §4    39  ^^^  4i)>  ^^^  ordered  paid,  is  bad  as  stating  a 

changes  in  that  respect  the  previous  ■  conclusion  of  law.     Hedges  v.  Dam, 

Act  of  1868-69,  c.  157,  4  10  (Bat.  Rev.,  72  Cal.  520. 

c.  30,  4  9).  The  countv  treasurer  is  Petition  for  Injunction. — A  petition 
the  officer  whose  duty  it  is  to  receive  which  alleges  that  in  1882,  in  attempt- 
payment  of  the  county  taxes  from  the  ing  to  establish  a  boundary  line  be- 
sheriff  (Bat.  Rev.,  c.  102) ;  and  by  sec-  tween  K.  and  H.  counties,  a  disagree- 
tion  41  it  is  made  his  duty  to  bring  suit  ment  between  the  surveyors  represent- 
on  a  failure  of  the  sheriff  to  account,  ing  the  counties  was  certified  to  the 
It  is  only  in  case  of  his  failure  to  do  so  commissioner  of  the  general  land  office, 
that  the  commissioners  are  required  to  and  that  he,  in  accordance  with  the 
sue;  and  if  they  be  named  as  relators,  statute,  caused  the  land  to  be  surveyed, 
the  complaint  should  state  his  failure  marked,  and  established  on  the  ground, 
as  the  reason.*'  and  that  no  uncertainty  exists  as  to  its 

In  Hedges  v.  Dam,  72  Cal.  520,  location  as  thus  established,  states  suffi- 
it  was  held  that  where  a  tax-payer,  cient  grounds  for  restraining  the  land 
inateadof  the  district  attorney,  brought  commissioner  at  the  instance  of  H. 
Buit  in  behalf  of  the  county,  it  was  countv  from  establishing  a  new  bound- 
necessary  to  allege  a  refusal  or  neglect  ary  line,  since  by  the  action  of  his 
by  the  dUtrict  attorney  to  institute  the  predecessor  all  power  in  the  office  was 
action.  exhausted.      Laws,    i6th    Legislature, 

ntmdtag  and  Pro«f. — Where  county  c.  129,  P- 137>  §4  7t  8.  Kaufman  County 

commissioners  sue  in  their  own  names,  v,   McGaughey,  3  Tex.  Civ.  App.  655. 

merely  adding  the  title  of  their  office,  A  Petition  for  Maadamns  to  compel 

and  alleging  an  indebtedness  to  them  payment  of    bonds    issued   in  aid  of 

and  a  promise  to  pay  them,  evidence  of  internal  improvements,  which  merely 

an  indebtedness  to  the  county  is  not  com-  alleges  that  the  bonds  were  issued  *M'or 

petent,  but  leave  may  be  given  to  amend  works  of  internal  improvement,"  is  in- 

on    payment  of    costs.      Columbiana  sufficient.    The  petition  should  describe 

County  V.  Watt,  Tappan  (Ohio)  284.  the  works  with  such  particularity  that 

S.  As    to    complaint   in  action    on  the  court  may  determine  from  inspec- 

county   warrants,  see  article  Munic-  tion  of    the   petition   that  the   works 

IPAL  SzcuRiTiKS.  were    of     that    character.      State   v, 

WttttftV  Allowmioe  of  Cll4l»t— €om-  Thorne,  9  Neb.  458. 
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AMiBg  ud  CO  [/NTS,  PA  RA  GRAPHS,  E  TC  Striking  Out  pounti. 

CROSS-REFERENCES. 

As  to  Common  Counts,  sec  article  ASSUMPSIT,  vol.  2,  p.  987. 
Cntnts  in  Indictment,  see  article  INDICTMENTS. 
Other  Matters  Related  to  Counts,  see  articles /?  C77(9iV5,  vol.  i,  p.  108  ; 
DEMURRERS:  DUPLICITY;  JUDGMENTS;  VERDICT. 

L  BlVUilTiOV. — ^A  count  in  a  civil  action  is  that  part  of  a  dec- 
laration or  complaint  wherein  the  plaintiff  sets  forth  a  distinct 
cause  of  action.^ 

n.  FASAeEAPHB  UVDIB  THI  CODB. — The  paragraphs  in  a  code 
complaint  take  the  place  of  counts  in  a  common-law  declaration, 
although  the  term  '*  count  '*  is  still  frequently  used.^ 

!•  Governor  v.  Wiley,  14  Ala.  179;  i  Oregon  381,  where  the  court  criticises 

Frets  V.  Frets,  i    Cow.  (N.  Y.)   335;  an  answer  for  denominating  the  several 

Cheetham  v.  Tillotson,  5  Johns.  (N.  Y.)  parts  thereof  as  **  counts." 

435;   Picard  v,  McCormick,  ix  Mich.  Not  Known  in  Cliaueery  Pleadinga. — 

68 ;  Rose  v.  Jackson,  40  Mich.  39;  Ives  There  is  no  such  thing  as  *' counts"  in 

V.  Williams,  53  Mich.  636.  chancery   pleadings.      It  is  wholly  a 

The  definition  given  in  the  text  is  phrase    that  belongs  to  common-law 

formulated  from  the  above  cases ;  they  pleadings.    **  Indeed,  I  know  of  no  such 

all    describe,    rather    than    define,    a  thing  as*  counts' in  chancery  pleadings. 

**  count.**  It  is  a  phrase  that  belongs  to  common - 

Synonynunu  with  Declaration.— At  law  pleadings,  and  even  there  applies 

early  common  law  a  **  count "  was  con-  only  to  the  pleadings  of  the  plaintiff." 

sidered  synonymous  with  a  declaration,  Per  Deady,J.,  in  Lownsdale  t;.  Port- 

and  this  w^as  its  original  signification  land,  i  Oregon  383. 

in  the  law  French.    In  a  real  action,  Under  the  Codes  of  Procednre. — The 

the  plaintiff's  statement  of  his  cause  of  term  "count "  is  not  a  code  term ;  but 

action  was  most  properly  called   the  the  code  provision,  that  each  cause  of 

'*  count ;  "  but  the  term  "  declaration  "  action  must  be  separately  stated,  makes 

came  to  be  used  when  referring  to  real  a  complaint,  when    containing    more 

and  personal  actions  without  distinc-  than  one  cause  of  action,  similar  to  a 

tion.     Cheetham  v.  Tillotson,  5  Johns,  declaration  at  common  law  containing 

(N.  Y)  435.  several  "  counts."    The  separate  state- 

''Count  is  also  used, in  a  real  action,  ment  in  the  complaint  of  the  several 
as  the  name  for  the  whole  declaration,  causes  of  action  is  the  common-law  doc- 
It  is  from  the  French  C(7if/e  (narrative) ;  trine  of  **  several  counts."  Shafiier  r. 
and  it  is  worth  notice  that  in  the  law  Maddox,  9  Neb.  205. 
of  Normandy  this  word  conte  had  a  Ortmlnal  Procednre.  —  The  term 
more  extensive  meaning,  and  one,  there-  *'  count  "  is  used  in  criminal  procedure, 
fore,  more  conformable  to  its  popular  in  connection  with  an  indictment  which 
and  orieinal  sense  of  narrative^  than  charges  the  prisoner  with  two  or  more 
those  which  it  now  bears  in  the  Eng-  offenses,  each  offense  being  described 
lish  law,  beine  applied  to  any  of  the  therein  b^  means  of  a  separate*' count." 
allegations  of  tact  in  the  cause,  at  what-  The  subject  of  **  counts  "  in  this  con- 
ever  part  of  the  pleading  it  might  oc-  nection  will  be  found  in  the  article 
cur."  Andrews's  Stephen  on  Pleading,  Indictments.  A  definition  of  a  count 
p.  499.  in  an  indictment  is  given  in  Boren  v. 

Only  ApiOieable  to  a  Caue  of  Action.  State,  33  Tex.  App.  38. 

— ^The  term  ^  count "  is  only  applicable  2.  Norman  v.  Rogers,  39  Ark.  365. 

to  the  statement  of  a  cause  of  action ;  The  following  language,  condemna- 

It  is  not  to  be  confounded  with  the  doc-  tory  of  the  use  of  paragraphs,  was  used 

trine  of  "  several  pleas,"  or  the  state-  by  Davis,  P.  J.,  in  Madge  7^  Puig,  X3 

ment  in  an  answer  of  several  defenses.  Hun  (N.  Y.)  18 :  ^  The  only  embarrass- 

$ee  the  case  of  Lownsdale  v.  Portland,  ment  in  the  case  grows  out  of  the  form 
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Pftragraphi  CO  UNTS,  PA  RA  GRA  PHS,  A  ND     Under  the  Code. 

flerenl  Oomnts  Treated  u  One. — But  the  mere  fact  that  the  several 
paragraphs  of  a  complaint  are  separately  numbered,  each  profess- 
ing to  set  out  a  separate  cause  of  action,  is  of  itself  insufficient  to 
determine  their  character  as  separate  and  distinct  counts  or  causes 
of  action.  The  court  may  construe  a  complaint  as  containing  one 
sufficient  count  or  paragraph,  where  the  several  counts  or  para- 
graphs are  each  defective,  but  yet  when  taken  all  together  they 
show  a  single  cause  of  action.^ 

The  Doctrine  Denied. — But  this  doctrine,  that  the  court  may  extract 
a  single  cause  of  action  out  of  several  defective  counts,  has  been 

of  pleading.  The  complaint  is  drawn  sion  commenced  with  the  words,  '*For 
in  accordance  with  the  modern  non-  a  second  cause  of  action  the  plaintiff 
sensical  way  of  chopping;  the  pleadings  avers,  sets  forth  and  alleges  as  follows,*' 
into  paragraphs,  and  K>r  some  pur-  and  each  of  the  other  divisions,  except 
pose,  known  only  to  the  pleader,  num-  the  first  and  eighteenth,  was  preceded  in 
bering  the  paragraphs  separately,  the  same  manner,  but  with  the  appro- 
cither  as  separate  causes  of  action,  or  priate  change  in  the  number,  it  was  held 
as  independent  portions  of  the  com-  that  a  presumption  arose,  out  of  the 
plaint."  manner  in  which  the  different  subdivi- 

Indiana. — Where  the  complaint  con-  sionsof  the  complaint  had  been  inserted 

tains   more  than  one  cause  of  action,  in  it,  that  the  allegation  contained   in 

each  shall  be  distinctly  stated  in  a  sep-  each  subdivision  was  intended  to  form 

arate    paragraph,    and     numbered.     §  a  separate  and  distinct  cause  of  action, 

338,  Indiana  Practice  Code.  but  that  this  would  not  be  conclusive 

1.  Madge  7'.  Puig,   12   Hun  (N.  Y.)  against  plaintiff,  if  the  complaint  could 

18;  Curell  r.  Halpin,  15  Mo.  App.  587;  be  construed  to  contain  but  one  cause 

Adams  v.  Harper,  ao  Mo.  App.  684;  of  action.     Weeks  v.  Cornwell,  9  Civ. 

Newton    7*.  Miller,  49  Mo.  298;   An-  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  29. 

drews  xk  Alcorn,  13  Kan.  358;  Merrill  Demnrrer. — One  of  the  paragraphs 

V,  Dearing,  22  Minn.  376.  into  which  a  complaint  setting  forth  a 

Where  a  complaint  sets  forth  but  a  cause  of  action  is  divided  is  not  alone 

single  cau^  of  action,  the  fact  that  it  subject  to  demurrer.     If,  when  taken 

is  divided  and  stated  as  two  causes  of  with  the  other  paragraphs,  a  cause  of 

action  does  not  make  two  causes  of  ac-  action  is  stated,  that  will  be  sufficient, 

tion  of  facts  which  in  the  judgment  of  Benedict  v.  Hunt,  32  Iowa  27;  Dela- 

the   law    create   but    one.     Welch    x\  ware  County  Bank  v,  Duncombe,  4S 

Piatt,   5    Civ.   Pro.  Rep.   (N.  Y.   Su-  Iowa  ^8;  Shillito  v.  Merchants*,  etc.,, 

preme  Ct.)  433,  32  Hun   (N.  Y.)  194.  Ins.   Co.,   3    W.  L.  Gaz.  (Ohio)   296; 

Where    a    complaint     alleged     that  Globe   Rolling  Mill   v.  King,  2   Cin. 

plaintiff  was  the  tenant  of,  and  in  pos-  Sup.  Ct.  Rep.  21. 

session  of,  certain  premises,  and  that  Where  the  allegations  constitute  but 
defendant  entered  thereupon  during  one  cause  of  action,  the  fact  that  an 
plaintiff's  absence  therefrom,  and  broke  allegation  commences  '*and  for  a 
down  the  walls  and  partitions,  and  further  cause  of  action,'*  will  not 
afterwards  carried  away  his  fixtures,  justify  a  demurrer.  Hillman  v.  Hill- 
goods  and  chattels  and  converted  them  man,  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 
to  his  own  use,  and  held  possession  of  456.  But  see  the  case  of  Andrews  7*. 
the  said  premises  and  refused  to  allow  Alcorn,  13  Kan.  352,  where  there  is  an 
plaintiff  to  enter  thereon,  it  was  held  intimation  that  a  demurrer  would  lie 
that  this  did  not  improperly  unite  two  to  each  count  where  a  single  cause  of 
causes  of  action ;  that  although  stated  action  is  stated  by  means  of  para- 
in  separate  paragraphs  but  one  contin-  graphs  styled  **  ist  cause  of  action," 
uous  transaction  was  set  out.  Policy  "  2d  cause  of  <action,"  and  "  3d  cause 
V.  Wilkisson,  5  Civ.  Pro.  Rep.  ( Brook-  of  action." 
lyn  City  Ct.)  135,  A  statute  allowing  a  demurrer  where 

Where  a  complaint  contained  twenty-  a  complaint  '^contains  different  causes 

one  subdivisions,  an4  th^  second  divi-  of  action  improperly  united,"  does  not 
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SEPARA  TE  STA  TEMENTS.  nnder  the  Code. 

denied.  It  has  been  held  that,  on  demurrer  to  one  of  several 
counts  of  the  complaint,  the  court  cannot  look  into  the  others  to 
see  whether  all  the  counts  together  state  only  one  indivisible  cause 
of  action.* 

nL  What  Siainsss  Sspasate  CotnrTS— 1.  Oeneially. — A  count 
is  the  means  through  which  a  cause  of  action  is  expressed.  Sev- 
eral acts  or  matters  all  constituting  one  cause  of  action  need  only 
one  count,  in  the  declaration  or  complaint,  to  state  them;^  but 
distinct  causes  of  action  must,  both  at  common  law  and  under  the 
codes  of  procedure,  be  set  forth  by  separate  counts.* 

apply  where  a  complaint,  attempting  action;    the    complaint   can    only    be 

to  set  forth  two  causes  of  action,  sets  questioned  in  such  way  as  an  entirety, 

forth    only    one  sufficiently ;    such    a  Ashton  v.  Shepherd,  X20  Ind.  69. 

complaint  should  be  treated  as  con-  1.  Birdsall  v.  Birdsall,  52   Wis.  208; 

taining  only  one  cause.    Sullivan  v,  Curtis  v,  Moore,  15  Wis.  134;  Catlin  v. 

New  York,  etc.,  R.  Co.,  61   How.  Pr.  Pedrick,  17  Wis.  88;  Durkee  v.  City 

(U.  S.  Circuit  Ct.)  490.  Bank,  13  Wis.  ai6;  Cooper  v,  French, 

The  statement  of  a  cause  of  action  In  52  Iowa  531;  Cruver  v,  Chicago,  etc., 

several  counts,   instead  of  embodying  R.  Co.,  6a  Iowa  460;  Ehle  v,  Haller,  6 

it  in  one,  does  not  of  itself  render  a  Bosw.  (N.  Y.)  661 ;  Ward  v.  Guyer,  3 

complaint    ambiguous   and   uncertain,  Thomp.  &  C.  (N.  Y.)  58;  Barlow  r. 

or  open  to  a  general  demurrer.     De-  Burns,  40  Cal.  351. 

martin  v.  Albert,  68  Cal.  277.  The  complaint  set  forth  six  different 

See  the  cases  of  Everett  v.  Waymlre,  alleged  libelous   articles   published  by 

30  Ohio  St  308,  and  Norman  v,  Rogers,  defendant  at  different  times,  each  of 

29  Ark.  365,  where  an  analogous  rule  which  was   separately   numbered.     It 

was  applied  to  answers.    Those  cases  was  held  that  the  complaint  could  not 

hold  that  where  an  answer  is  consti-  be  considered  as  embracing  but    one 

tuted  of  several  numbered  paragraphs,  cause  of  action,  or  that  one  of  the  de- 

a  general  demurrer  to  each  paragraph  famatory  articles  was  set  out  as  matter 

is  not   well   taken  where  the    answer,  of  inducement  to  the  others,  but  that 

as  a  whole,  shows  a  valid   defense  to  it  set  forth  separate  and  distinct  causes 

the  cause  of  action.  of  action.    Flelschmann  v.  Bennett,  87 

Hot  Baqnlred  to  Elect. — Nor  should  N.  Y.  232.    As  to  the  necessitv  of  each 

the  trial  court  require  the  plaintiff  to  count  being  complete  in  itself,  see  the 

elect,  where  all  the  matters  alleged,  article  Complaints  and  Petitions 

although  stated  separately,  constitute  in  Code  Pleading,  Vol.  IV.,  p.  620. 

together    but    one    cause    of    action.  2.  Chester  v.  Hill,  66  Cal.  480;  Ray- 

McNees  V.  Missouri  Pac.  R.  Co.,  22  nor  v.   Mlntzer,  67  Cal.  1^9;  Friend, 

Mo.  A  pp.  224.  etc..  Lumber  Co.  v.  Miller,  67  Cal.  464. 

Motton   tb  Strike  Out. — Where  the  Dnpllelty.  —  But    at    common    law, 

complaint  stated  but  one  cause  of  ac-  if  there  were  several  distinct  matters, 
tion.  but  was  divided  into  paragraphs  .  by  any  one  of  which  the  demand  was 

and  numbered  from  one  to  four,  inclu-  sufficiently  supported,  the  declaration 

sive,  it  was  held  that  a  motion  **  to  strike  could  not  in  one  count  allege  more  than 

out  the  first,  third  and  fourth  counts,  one   such  matter,  because  of  the   rule 

for  the  reason  that  neither  of  them  con-  against  duplicity.     If  the  plaintiff  had 

tains  a  cause  of  action,"  was  properly  several  matters  to  support  his  cause  of 

denied.     Shaffer  v.  Maddox,9  Neb.  20c.  action,  he  was  compelled  to  state  each 

And  the  case  of  Prows  v.  Ohio  Vaf-  matter  in  a  separate   count.    Stephen 

ley  Ins.  Co.,  2  Cin.  Sup.  Ct.  Rep.  17,  on  Pleading  242,  258.     See  article  Du- 

!s  to  the  same  effect,  that  a  paragraph  plicitv. 

cannot  be  stricken  out.  8.  Baltimore,  etc.,  R.  Co.  v.  Ritchie, 

Asafgned  as  Error. — It  can  not  be  as-  31  Md.   191 ;  Handy  v.  Chatfield,  23 

signed  as  error,  that  a  particular  para-  Wend.  (N.  Y.)  35;  Stephen  on  Plead- 

eraph  of  a  complaint  does   not  state  ing  25  c.    The  provision  of  the  codes  of 

U|ct8  sufficient  to  constitute  a  cause  of  procedure,  that  each  cause  of  action  in 
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2.  Equity  and  Iiaw. — Under  the  codes  of  proc^dur^  which  allow 
a  joinder  of  suits  in  equity  and  actions  at  law,  grounds  of  equity 
Interposition  should  be  stated  distinct  from  those  upon  which  the 
judgment  at  law  is  sought.  An  equitable  cause  oi  action  and  a 
legal  cause  of  action  require  separate  counts.* 

3.  Afu^ed  Causes  of  Action. — Causes  of  action  accruing  to  plain- 
tiff in  his  own  right  should  be  stated  separately  from  those  as- 
signed ;  and  those  assigned  by  different  persons  should  be  stated 
separately.* 

4.  Torts. — Jf  the  plaintiff  seeks  redress  for  two  or  more  torts 
in  the  same  action,  each  tort  must  constitute  the  subject-mat- 
ter of  a  separate  count.*    Thus  separate  slanders  or  separate 

the  complaint  sbaU  be  separately  stated,  together  with  the  cause  of  action  for 

ii  the  counterpart  of  the  common-law  the  injury,  is  sold,  this  cause  of  action 

doctrinethat  the  declaration  should*  by  must   be  separately  stated    from    the 

means  of   separate  counts,  set   forth  cause  of  action  arising  from  an  injury 

separate  causes  of  action.  to  the  property  ^fter  the  sale.    Thus, 

1.  A  complaint  may  embody  a  count  assigned  damages  for  an  overflow  of 
in  equity  and  a  count  in  law  if  they  land  must  be  separately  stated  from  the 
arise  out  of  the  same  transactionj  and  cause  of  action  arising  from  the  over- 
relate  to  the  same  subject-matter.  But  flow  of  the  same  land  since  its  purchase, 
when  causes  of  action  are  thus  united  Hall  v,  Cincinnati,  etc.,  R.  Co.,  i 
they  must  be  separately  stated,  with  Disney  (Ohio)  58. 

the  relief  sought  in  each  cause  of  action,  8.  CooTerslon. —  Each    separate    and 

in  such  manner  that  they  may  be  Intel-  distinct  conversion  of  property  consti- 

ligibly  distinguished,  for  they  require  tutes  a  distinct  and  separate  cause  of 

separate  trials  and  separate  judgments,  action ;  each  conversion  needs  a  sepa- 

Their  joinder  in  the  same  count  would  rate  count.    Jackson  County  v.  Hoag- 

be   fatally    defective.      Henderson    v,  lin,  5  Kan.  562. 

Dickey*  50  Mo.  i6x.  But  the  statement  of  a  conversion, 

ejectment    1^4    Injtmctioii    agi^itst  with   the  additional  statement  that  it 

Waste. — In  a  complaint  in  ejectment,  was  done  under  such  circumstances  as 

parties  may  seek*  in  addition  to  a  re-  aflbrd  grounds  for  exemplary  damages, 

cover^  of  the  premises*  an  injunction  is  not  a  statement  of  two  causes  of 

restraining  the  commission  of  trespass,  action.    Peckham  v.  Lindell  Glass  Co., 

in  the  nature  of  waste,  pending   the  9  Mo.  A  pp.  459. 

action,  bi^t  the  grounds  of  equity  inter-  HegUgenoa. — An  action  for  the  negli- 

position  should  be  stated  subsequently  gence  of  a  fellow-servant  should  not  be 

to,  and  distinct  from,  those  upon  which  blended  in  the  same  count  with  one  for 

the  judgment  at  law  is  sought.    N^toma  the    negligence    of    a  vice  principal. 

Water,  etc.,  Co.  v.  Clarkin,  \^Q^\.  545.  McDermott  tj.  Hannibal,  etc.,  R.  Co^ 

Connactiout. —  In     Connecticut    the  87  Mo.  385. 

facts  on  whicb  both  legal  and  equitably  A  count  alleging  grievances  to  have 

relief  is  sought,  under  the  Practice  Act,  been  committed,  in  part  by  want  of  care 

may  be  presented  by  a  single  count,  and  attention,  and  also  by  corrupt  and 

Trowbrioge  v.  True,  53  Conn.  (90.  wilful  mismanagement,  is  bad,  as  con- 

2.  Adams  v.  Holley,  12  How.  Pr.  (N.  taining  two  distmct  charges,  requiring 
Y.  Supreme  Q%.)  326.  See  the  case  of  diflerent  answers  and  leading  to  dif- 
Hawk  V.  Thorn,  54  Barb.  (N.  Y.)  164,  ferent  issues.  Franklin  F.  Ins.  Co.  v. 
where  an  assigned  cause  of  action  for  a  Jenkins,  3  Wend.  (N.  Y.)  130. 

tort  was    treated    as  one    arising    on  A  common -law  action  for  negligence 

contract  and  joined  with  another  on  cannot  tie  joined  in  the  same  count 

contract,    the    two    being    separately  with    one    for    statutory   negligence, 

stated.    This  was  held  proper.  Kendrick  v,  Chicago,  etc,  R.  Co.,  81 

Injurtai  to  Froperty.— where  there  Mo.  521. 

has  been  an  injury  to  real  estate*  and  Negligent    construction    and    neg- 

aubsequent  to  such  m  jury  the  real  estate,  ligent    management    do    no^  require 
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libds  require  separate  counts.^  (See  also  article  LIBEL  AND 
Slanpbr.) 

Where  the  torts  are  perfectly  segregated  and  arose  at  different 
times,  there  is  no  difficulty  in  the  application  of  the  rule ;  hut 
whether  a  single  transaction  has  given  rise  to  several  torts,  requir- 
ing separate  counts,  or  to  only  one  tort,  is  often  a  nice  and  diffi- 
cult question^  wholly  dependent  upon  rules  of  substantive  law.^ 

sepamU  counts.  Hoffman  v.  T^iolumn^  declaring  on  a  libel,  so  much  of  the 

County  Water  Co.,  lo  Cal.  413.  libelous  matter  as  the  plaintiff  chooses 

A  complaint  alleged  that  defendant,  to  select  may  be  counted  on.    If  the 

for  a    valiiable    consideration,  agreed  declaration  states  the  whole  libel,  then 

witb  plaintiffs  to  carry  certain  trunks,  there  is  necessarily  but  one  count;  but 

but  that  defendant  so  ^^negligently  car-  if,  after  selecting  a  part,  and  setting  it 

ried  such  property  that  the  same  was  forth  as  libelous,  he  then  proceeds  to 

lost  and  not  delivered  to  plaintiffs.     A  select  another  part  as  distmctlj'  libel- 

danaurrer    was    interposed    upon    the  ous,  it  appears,  from  his  own  showing, 

p-ound  that  two  causes  of  action,  one  that    he  alleges   himself  to  be  twice 

on  contract  and  tt\e  oth^r  for  injuries  libeled,  and  claims   damages    in   pro- 

to  personal  property,  had  been  improp-  portion  to  the  enormity  of  the  charge. 

erly  joined.     \i  was  Ixeld  that  but  one  Qheetham  v.  TiUotson,  5  Johns.  (N. 

cause  of  action  was  stated,  negligence  V.)  436. 

of  defendant,  and  that  in  any  event  the  The  above  case  construed  the  dec- 
cause  of  action  arose  out  of  the  Stame  laratlon  and  held  that  it  contained  two 
transaction,  and  the  fapts  mi^ht  be  distinct  counts  t>ecau8e  it  assigned  two 
alleged.  Rothschild  v.  Grand  Trunlj^  difiQTent  gravamina;  hut  it  would  ap- 
R.  Co.  (Supreme  Qt.),  38  N.  Y.  St.  Rep.  pear  from  an  inspection  of  the  declara- 
869.  tion,  as  set  out  in  the  report,  that  there 

Where,  by  means  of  the  same  negli-  was  but  one   count   which   contained 

gent  act  of  one  person,  bodily  injuries  two  causes  of  action.      The  opinion 

are  inflicted  upop  another,  his  wife  and  rejects  the  form  of  the  declaration  to 

his  minor  child,  resulting  in  the  loss  to  ascertain  the  number  of  counts  it  con- 

him  of  his  wife's    services,   and    the  tains,  and  substitutes  therefor  the  cri- 

ezpeoditure  hy  him  of  means  and  labor  terion  of  gravamina. 

in  healing  and  caring  for  himself  and  Charging  Pezjory,  Larceny  and  Adul- 

bis   child,  all  constitute  but  a  single  tery. — Causes  of  action  for  words  im- 

cause  of  action,  and  may  be  emitted  in  puting  to  plaintiff  the  crimes  of  per- 

a  single  paragraph  of  a  complaint  to  jury,   larceny  and  adultery  should  be 

recover  damages  therefor.    Cincinnati,  separately  stated.     Christal  v,  Craig, 

etc.,  R.  Co.  V.  Chester,  57  Ind.  297.  80  Ma  367. 

See  the  case  of  Hazard  rowder  Co.  v,  Bntlre  Conyersation. — The  entire  con- 

Volger,  3  Wyomii\g  ^89,  where  it  was  versation  in  which  slanderous  words 

held  that  ii^juries  to  plaintiffs  wife,  are   published,    constitutes    but    one 

house  an4  furniture,  caused  by  a  sin-  cause  of  action,  and  can  properly  be 

gle  aegligent  explosion  of  gynpowder,  made  the  basis  of  but  one  count  in  a 

should  be  inclvided  i\i  one  count.  complaint,  notwithstanding  it  may  set 

Injuries  both  to  th^  pe^raon  and  to  out  several  distinct  charges,  either  of 

property  are  properly  included  in  one  which     is     actionable.      Cracraft     t'. 

count  of   a    complaint  for    dfimages,  Cochran,    16   Iowa   301 ;    Rathbun   x\ 

when  the  cause  of  all  tl^e  injuries  was  Emigh,  6  Wend.  (N.  Y.)  ^07;  Milligan 

the  same  negligent  act.     Lamb  v,  St.  v.  Thorn,  6  Wend.  (N.  Y.)  412;  Swin- 

Louis  Cable,  etc.,  R.  Co.,  33  Mo.  ApP*  ney  v.  Nave,  22  Ind.  178. 

489;  Stickford  t'.  St.  I'Ouis,  7  Mo.  App,  Actlpn  for  Libel  Joined  with  Action 

217;  Biniclcer  v-  Hannibal,  etc.,  R.  Co.,  flwr  SUader. — A  cause  of  action  fpr  li- 

83  Mo.  660;  Ho^e  V.  Feckham,  6  How.  bel,  if  joined  in   the  same  complaint 

Pr.  (N,  Y,  Supreme  Ct.)  3:}o:  Grogan  with  a  pause    of   action  for  slander, 

V,  Lindeingn,  i   Code  Jlep.  N.  S.  (N.  must  have  a  separate  count.    Wallls  v, 

Y.  C.  PI.)  ?87-  Walker,  73  Tex.  8. 

X,  A    p^raon    inay  be  llbele<l  more  2.  See  article  Actions,  Vol.  I,  p.  io3. 

than  once  in  tbe  same  publication.    In  Atchison,  etc.,  R.  Co.  v.  Sumner  Coun- 
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5.  Contracts. — Several  causes  of  action  founded  upon  distinct 
contracts  cannot  be  united  in  the  same  count  of  the  complaint. 

There  must  be  a  separate  count  for  each  contract  in  the  declara- 
tion or  complaint.* 

ty,  51  Kan.  617;  McKaj  v,  Campbell,  2  plaintiff's  land,  and  all  could  be  stated 
Abb.  (U.  S.)  120;  White  v.  Cox,  46  Cal.  in  one  paragraph. 
169;  Hale  f.  Stuart,  76  Mo.  20;  Scott  An  allegation  in  a  petition,  in  the 
T'.  Robards,  67  Mo.  289 ;  Aultman  v.  same  count,  of  a  cause  of  action  for  dam- 
Goldsmith,  84  Iowa  547;  Cox  r.  Lloyd,  ages  done  to  a  building  by  the  con- 
I  Tex.  A  pp.,  Civ.  Cas.,  §  123.  struction  of  a    railroad  track,  and  a 

Ownership  of  Two  Lots. — In  an  action  cause  of  action  for  damages  on  the 
for  damages  against  a  municipal  cor-  plaintiff's  land,  is  a  misjoinder,  and  the 
poration,  for  an  injury  to  property  plaintiff  should  be  compelled,  on  mo- 
caused  by  a  change  of  grade  of  a  street,  tion,  to  elect  upon  which  he  will  pro- 
where  the  plaintiff  owns  the  fee  of  one  ceed.  Dougherty  v.  Wabash,  etc.,  R. 
lot,  and  a  leasehold  with  rent  of  the  Co.,  19  Mo.  App.  419. 
adjoining  lot,  he  may  sue  in  one  count  1.  Hoagland  v.  Hannibal,  etc.,  R. 
for  the  damage  to  both.  Stickford  v»  Co.,  39  Mo.  451 ;  Watkins  v.  Pierce,  10 
St.  Louis,  7  Mo.  App.  217.  Mo.  App.  595;  McCoy  v.  Yager,  34 

PerBonal  Injuries.— The  complaint  in  Mo.  134. 

an   action  for  personal  injury  should  In  an  action  wherein  B.  was  plaintiff 

not,  ordinarily,  be  divided  into  counts,  and  P.  was  defendant,  the  complaint 

Hammer  v.  Chicago,  etc.,  R.  Co.,  61  stated  that  P.  and   X.  entered  into  a 

Iowa  56.  certain   written  contract,  whereby  X. 

Dlyerslon  of  Water. — Different  means  agreed  to  build  a  certain  house  for  P.  for 

of  diversion  of  water  do  not  require  $3,000  compensation,  which  house  X. 

different  counts.    Gale  T^    Tuolumne  was  afterwards  to  occupy  as  a  hotel,  and 

Water  Co.,    14  Cal.  25.     But  a  com-  P.  was  to  do  certain  other  things  upon 

plaint  is  bad,  as  stating  several  causes  the  premises  occupied  by  the  hotel;  that 

of  action  in  one  count,   when  it  alleges  afterwards  X.and  B.  entered  into  a  cer- 

that  by  the  defendant's  diversion  of  a  tain  other  written  contract,  whereby  B. 

watercourse  his  crops  of  several  years  agreed  to  build  said  house,  and  to  do 

were  destroyed,  and  asks  a  gross  sum  certain  other  things  for  said  X.,  and 

for  the  damages.     Oflield  r;.  Wabash,  was  to  receive  therefor  the  said  $3,000 

etc.,  R.  Co.,  22  Mo.  App.  607.  money  compensation,  to  which  arrange- 

Trespaas. — In  an  action  for  trespass  ment  P.  orally  assented ;  that  after- 

every  item  of  damage  sustained  may  wards  P.  and  6.  entered  into  a  certain 

be  alleged  in  one    count.    Gilbert  i\  parol   contract,  whereby  B.  agreed  to 

Pritchard,  41  Hun  (N.  Y.)  46.  furnish   extra    material   and   do  extra 

Damages  for  repeated  acts  of  tres-  work  on  said  house  for  P.  for  other  and 

pass  by  cattle,  owing  to  a  railroad's  additional  compensation ;  that  B.  did 

failure  to  fence,  may  be  sued  for  in  one  all  he  agreed  to  do,  but  P.  did  not  pay 

count.     Ray  z\  St.  Louis,  etc.,  R.  Co.,  him  in  full ;  that   there  still  remained 

25  Mo.  App.  104.  $350  due  on  the  written  contracts,  and 

An  entry  upon  and  ouster  from  a  dam  $1,472  on  the  parol  contract,  and  plain- 
site  and  dam  in  process  of  construe-  tiff  prayed  judgment  for  these  amounts, 
tion,  and  a  canal  site  and  canal  in  proc-  It  was  held  that  there  were  two  causes 
ess  of  construction,  and  a  diversion  of  of  action  stated  in  said  complaint, 
water  claimed  by  means  of  the  dam  and  said  causes  of  action  should  have 
and  canal,  are  two  distinct  causes  of  been  separately  stated  and  numbered, 
action,  which  cannot  be  united  in  the  Pierce  t.  Bicknell,  11  Kan.  262. 
same  statement  of  cause  of  action  in  a  Paragraphs  ofa  complaint  based  upon 
complaint,  but  should  be  separately  a  written  contract  cannot  be  sustained 
stated.  Nevada  County,  etc.,  Canal  as  paragraphs  upon  a  parol  contract. 
Co.  V,  Kidd,  37  Cal.  284,  43  Cal.  180.  Newby  v,  Rogers,  40  Ind.  9. 

See  the  case  of  Young  t'.  Gentis,  7  Bztra  Seryloes. — A  demand  for  recov- 

Ind.  App.  199,  where  it  was  held  that  ery  for  extra  services  ought  not  to  be 

the  trespasses  were  all  parts  of  one  joined  in  the  same  paragraph  of  a  com- 

plan  to  drain  defendant's  land  through  plaint  for  particular  services  rendered 
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I. — But  there  may  be  several  breaches  of  a  single 
contract ;  and  in  such  case  one  count  is  enough  in  which  to  assign 
all  the  breaches  when  they  constitute  one  cause  of  action.* 

6.  Several  GronndB. — A  complaint  is  not  to  be  deemed  to  unite 
several  causes  of   action,  simply  because   it  sets  forth  several 

pursuant  to  a  contract  therefor.  Kil-  Blanchard  r.  Jefferson,  28  Abb.  N.  Cas. 
iian  V,  Eigenmann,  57  Ind.  480.  But  see  (N.  Y.  Supreme  Ct.)  236. 
the  case  of  Mclntyre  v.  Second  Ave.  R.  Notes  and  BUls. — If  several  notes  or 
Co.,  1  N.  Y.  Month.  L.  Bui.  17,  where  bills  are  sued  on  in  the  same  complaint, 
Barrett,  }.,  denied  a  motion  to  have  the  each  promissory  note  or  bill  of  ex- 
causes  of  action  separately  stated,  the  change  requires  a  separate  count.  Daw- 
complaint  being  upon  a  building  con-  son  v.  Lail,  i  Arizona  400;  Barnes  r\ 
tract,  and  also  for  extra  work  in  regard  Stevens,  62  Ind.  226;  McCoj'  v.  Yager, 
to  It,  both  claims  being  in  one  count.  34  Mo.  134. 

Bales. — When  a  petition  sets  forth  a  But  in  Iowa  two  or  more  notes  may 

contract  for  the  sale  and  delivery  of  constitute  but  one  cause  of  action,  and 

goods,  to  be  delivered  in  lots,  at  differ-  may  be  embraced  in  a  single  count  of 

ZTkX  times,  and  assigns   two  breaches,  the  complaint.    Stadler  v,  Parmlee,  10 

one  that  those  actually  delivered  did  Iowa  23;  Merritt  v.  Nihart,    11   Iowa 

not    correspond  in  quality  with    the  57;  Ragan  v.  Day,  46  Iowa  239. 

terms  of  the  contract,  the  other  that  a  1.  In    Barton  County  v.  Plumb,  20 

portion  contracted  for  were  not  deliv-  Kan.  147,  an  action  on  a  penal  bond  to 

ered  at  all,  this  constitutes  two  distinct  build  a  courthouse,  the  assignment  of  the 

causes  of  action,  which   the   code   re-  various  breaches  (the  contractor  hav- 

quires  to  be  separately  stated.     Work  ing  failed  in  numerous  particulars  and 

V.  Mitchell,  i  Disney  (Ohio)  506.  details  in  building  the  courthouse)  in 

Each  contract  of  sale  requires  a  sep-  one  count  was  held  proper.  Houston  v. 

aratecoont.     Acome  v.  American  M in-  Delahay,  14  Kan.  125;  Bond   t;.  Weed 

cral  Co.^  II  How.  Pr.  (N.  Y.  Supreme  Sewing  Mach.  Co.,  23  Kan.  121;   Mad- 

Ct.)  24.  den  V,  Smith,  28  Kan.  802;  Gripton  v. 

But  a  complaint  which  states  that  the  Thompson,  32  Kan.  370 ;  Roehring  v. 

plaintiff  sold  to  the  defendant  a  lot  of  Huebschmann,  34  Wis.  185. 

goods  at  a  fixed  price,  a  part  of  which  Action  on  Guardian's  Bond. — In   an 

were  delivered,  and  that  the  balance  action  by  a  ward  against  his  guardian, 

were  not  delivered  because  the  defend-  upon  the  latter's  bond,  for  several  dif- 

ant  refused  to  receive  them,  states  but  ferent  breaches  of  the  condition  there< 

one  cause  of  action  and  need  contain  of,  they  may  all  be  joined   in  one  and 

but  one  count.     HoUfield  v.  Black,  20  the  same  paragraph  of  the  complaint. 

Mo.  App.  328.  Richardson  v.  State,  55  Ind.  381. 

Aeeonnting.  —  A  complaint  alleged  Action  by  One  Partner  against 
that,  on  the  dissolution  of  a  copartner-  Another. — An  action  was  brought  by 
ship  between  plaintiff  and  defendant,  a  the  plaintiff  upon  an  agreement  entered 
balance  was  struck,  and  what  was  due  into  between  him  and  the  defendants, 
the  retiring  partner  was  left  by  him  for  the  transaction  of  certain,  business 
with  the  defendant,  his  copartner,  as  a  relating  to  the  fruit  trade ;  and  the 
loan,  and  that  the  retiring  partner  was  complaint  alleging  the  breach  of  sev- 
thereafter  employed  by  the  other  on  a  eral  covenants  of  the  defendants,  con- 
salary,  and  that  upon  the  amount  due  tained  therein,  each  breach  being 
for  the  loan  and  salary,  various  sums  separately  numbered  and  set  out  as  a 
had  been  paid  to  the  plaintiflf,  and  that  a  separate  cause  of  action,  it  was  held 
specified  balance  remained  due.  It  was  that  the  complaint  stated  but  a  single 
held  that  the  complaint  set  forth  not  a  cause  of  action.  Madge  v.  Puig,  12 
single  Cause  of  action  for  an  account-  Hun  (N.  Y.)  15. 

ing,  but  two,  namely  the  loan  and  the  Duplicity. — But  it  must  be   remem- 

claim  for  salary,  which,  not  arising  out  bered  that  at  common  law  only  a  sin- 

of  the  same  transaction,  were  distinct  gle  breach  would  be  assigned  in  one 

causes  of  action,  and  a  motion  to  com-  count,  owing  to  the  rule  against  duplic- 

pelseparatestatements  must  be  granted,  ity  in  the  issue.    Jr.rman  v,  Windsor, 
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grounds  on  which  the  defendant  might  be  liable  in  respect  to  the 
same  transaction.  Several  grounds  may  be  assigned  in  one 
count.^  Thus,  in  an  action  against  the  directors  or  stockholders  of 

2    Harr.  (Del.)  162.     See  article  Du-  aimed  at  and  seeming^  and  charged  to 

PLiciTY ;  Stephen  on  Pleading  343,  258.  be  for  effecting  one  object,  the  different 

1.  Durant   i\  Gardner,  10  Abb.  Pr.  acts  being  the  publication  of  a  libel 

(N.  Y.   Supreme  Ct.)  445;    Price  v.  against  the  plaintiff,  akid  maticfouslj 

Price,  3  Hun  (N.  Y.)  611 ;  Walters  v,  causing  his  arrest,  it  was  held  that  a 

Continental  Ins.  Co.,  5   Hun  (N.  Y.)  demurrer  Interposed  to  the  complainton 

343;  Richards  v.  Kinsley  (C.  PI.),   12  the  ground  that  there  was  an  improper 

N.  Y.    St.    Rep.    125:    Smith's    Estate  joinder  of  causes  of  action,  and   that 

(Surrogate  Ct.),  15  N.Y.  St.  Rep.  435;  the    complaint    did     not    state     facts 

Mills  V.  Barney,  22  Cal.  240.  sufficient  to  constitute  a  cause  of  action, 

Dlsorliiiinatlon  by  Oarrier. — A  series  was    properly    overruled.      Watts    v. 

of  illegal  diecriiiiinations  by  a  common  Hilton,  3  Hun  (N.  Y.)  606. 

carrier    against  a    shipper    constitute  Single  Bqnltable  Cause  of  Aotten. — 

only  one  cause  of  action.    The  several  The  plaintiff  claimed  to  be  entitled  to 

acts  need   not   be  separately   pleaded,  a  fund  which  his  testator  had  a  right  to 

Langdon   v.  New   York,  etc.,  R.  Co.,  dispose  of  under  the  will  of  S.    The 

27  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  executors  of  S.  were  by  the  complaint 

166.  called  upon  to  account;  these  executors 

Injuries     to     Person. — A    complaint  were  alleged  to  have  distributed  some 

alleging  that  the  defendant  assaulted  the  of  the  fund  to  some  of  the  defendants, 

plaintiff,  dragged  him  violently  through  and  such  defendants  as  received  it  were 

the  public  streets,  imprisoned  him   in  called  upon  to  return  it.     It  was  held 

the  custody  of  the  sheriff,  and  restrained  that,  in  equity,  these  allegations  were 

him  of  his  liberty  without  probable  or  a  statement  of  but  one  cause  of  action ; 

reasonable    cause,    whereby     he    was  and  that  the  court  properly  refused  to 

wounded,  injured  in  credit,  and  bin-  direct  the  plaintiff  to  state  and  number 

dered    in  business,  states  but  one  cause  separately  the  causes  of  action  alleged 

of  action  and  is  not  subject  to  a  motion  in  the  complaint  against  the  various 

to  separately  state  and  number  causes  parties  defendant.     Leary  v.   Melcher 

of  action.     Sheldon    v.   Lake,  9   Abb.  (Supreme  Ct.),  38  N.  Y.  St.  Rep.  774. 

Pi-.  N.  S.  (N.  Y.  C.  pi.)  306.  Wrongfol   Taking   of  Propttrfty.  — A 

False  Imprisonment. — An  allegation  complaint  which   alleges  in  a  single 

that  the  defendants  entered  the  plain-  count  the  wrongful  taking  and  deten- 

tiff 's  house  and   arrested  her,  and  an-  tion  of  certain  specified  goods  and  a 

other  allegation  that  thev  forcibly  re-  refusal  to   deliver  them    on    demand, 

moved  her  therefrom  and  took  her  to  does  not  set  forth  two  or  more  causes 

jail,  constitute  only  one  cause  of  action,  of  action,  although  such  goods  were 

One  count  is  enough  to  state  this  matter  sold  to  defendant's  assignor  at  different 

in.   Exner  z\  Exner,  2  Abb.  N.  Cas.  (N.  times  and  delivered  at  different  places. 

Y.  Supreme  Ct.)  108.  Ackerman    r.     O'Gorman    (Supreme 

Restitntion  of  Property. — In  an  action  Ct.).  35  N.  Y.  St.  Rep.  170. 

for  restitution  of  property  sold  under  OonTeraion. — The  complaint  alleged, 

a  mortgage,  it  may  be  alleged  that  the  as  a  first  cause  of  action,  an  usurious 

mortgage  was   usurious,  and    also,  in  loan  of  money,  and  the  execution  and 

the  same  count,  that  the  sale  was  void  delivery  of  a  chattel  mortgage  to  secure 

for  other  reasons.     Young  7'.  Edwards,  it ;  that  the  mortgage  was  void  and 

XI  How.  Pr.  (N.  Y.  Supreme  Ct.)  201.  that  It  should  be  surrendered  and  can- 

Broaen  of  Promise  and  Seduction. —  celed.    It  then  set  forth,  as  a  second 

The  same  count  of  the  complaint  mar  cause  of  action,  that  the  plaintiff  owned 

allege  a   breach  of  promise  and   also  certain   articles  of  personal   property 

seduction,  for  the  purpose  of  enhancing  which  were  included  in  the  said  mort- 

damages.    Cole  v,  Hoeburg,  36  Kan.  gage;     that    the    defendant,    without 

263.  process  of  law,  wrong^lly  took  this 

Libel    and    Kalicions    Prosecntion. —  propertv   from  the  possession-  of  the 

Where  the  complaint  set  forth  a  series  plaintitf  and  unjustly  detained  it.  fteld^ 

of  acts  on  the  part  of  the  defendant,  all  that  the  complaint  set  Ibrth  but  a  tingle 
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a  totporialion,  seeking  to  charge  them  personally  with  the  debt  6f 

Ihe  corporation,  th^  complaint  is  not  to  be  deemed  as  uniting  sev- 
eral  causes  of  action  in  one  count,  because  it  sets  forth  several 
grounds,  on  either  of  which  the  defendants  would  be  liable.^ 

itvml  itftoAvtoM  Aflii. — ^And  there  may  be  several  fi^udulent  acts 
alleged,  which  together  and  in  the  aggregate  give  a  cause  of  action 

cause  of  action,  for  the  taking  and  con-  there  was  but  one  cause  of  action  stated 

version    of    the    property.     That   the  in  the  complaint.     Richards  v.  Kinsley 

statements  as  to  the  l6an  and  chattel  (C.  PI.),  12  N.  Y.  St.  Rep.  i^. 

mortgage  were  made  to  disclose   the  SvAf^ttX  and  CosM. — In  an  action  to 

plaintin^s  title    to  the   property,  and  enforce  the    individual    liability  of  a 

amounted,  legally,  simply  to  an  allega-  dtockh6lder,  k    claitft  aHsihg  upon  & 

tion    of    their    ownership     by    them,  judgment  against  the  corporation,  and 

Welch  r.  Piatt,  3a  Hun  (N.  Y.)  195.  also  a  claim  arising  upon  a  judgment 

OiM  GcmtlXLiilng  Act. — While  diflTerent  for  c6st8  on  appeal  from  such  judg- 

claims  may  not  be  united  in  a  single  ment,  together  constitute  but  one  cause 

cause  of  act  ion  by  stating  them  together  of  action  and  need  not  be  separately 

instead  of  separately,  it  is  well  estab-  stated.     Doctor  v.  (Guggenheim,  Daily 

fished  that  where  the  facts  alleged  afe  Reg.  Feb.  20,  1S84. 

all  parts  of  one  continuing  act,  creat-  KegHl^ence  aAd  ]PaJ^oit»aii6ii. — In  an 

ing  a  single  cause  of  action,  they  may  action  against  the  directors  of  a  bank, 

be  united.     Kewcombe  v,  Chicago,  etc.,  the  Complaint  may  assign  in  one  count 

R.  Co.  (Supreme  Ct.),  28  N.  Y.  St.  various  acts  of  negligence  and    also 

Rep.  716.  participation  in  the  frauds  of  an  officer 

PromlM. — A  complaint  by  the  maker  by  means  of  which  the  bank's  funds 

of  a  note  against  the  payee,  alleging  were  embezzled.    Smith  v.  Rathbun, 

that  it  was  given  as  an  accommodation  12  Hun  (N.  Y.)  150. 

note,    with   an     agreement    that   the  Compare  the  case  of  Dickens  v.  New 

amount  might,  if  the  maker  desired,  be  York  Cent/  R.  Co.,  13  How.  Pr.  (N. 

applied  on  a  contract  he  had  made  to  Y.  Supreme  Ct.)  228,  where  it  is  held 

{mrchase  land  of  the  payee,  that  the  that  a  cause  of  action  for  carelessness 

atter  was  unable  to  convey,  wherefore  ahd  negligence,  by  means  of  which  in- 

plaintiff  rescinded,  but  was  compelled  jury  and  death  ensued,  may  and  should 

to  pay  the  note  to  a   transferee  of  the  be  stated   in   one  count  of  the  com- 

payee,  states  but  one  cauise  of  action,  plaint. 

which  may  be  embraced  In  one  count.  fh6  l>6ctrln6  Denied. — The  doctrine 

Everitt  v.  Conklin,  po  N.  Y.  645.  stated  in  the  text,  that  several  grounds 

A   party   may  allege  and  prove  as  to  charge  a  stockholder  with  the  debt 

many  promises  as  he  may  hlive,  to  pay  of  the  corporation  are  only  one  cause  of 

the  debt  sued  for,  if  they  are  valid,  action,  has  been  denied.    Thus,  it  has 

separate,   and    distinct    undertakings,  been  held  that  a  complaint  setting  forth 

Walsh  V,  Kattenburgh,  $  Minn.  127.  in  one  count  facts  to  charge  defendant, 

1.  Durant  v,  Gardner,  10  Abb.  Pr.  as  a   stockholder  of  a  manufacturing 

(N.  Y.  Supreme  Ct)  445.  corporation,  with  a  debt  of  the  corpora - 

False  Report    and    NO&^ayinent  for  tion,  l>ecause  of  a  failure  to  make  and 

Stock. — ^The  complaint  alleged  that  the  record    the    certificate,    and    also    to 

defendant  was  one  of  the  incorporators  charge  him,  as  trustee,  with  the  debt, 

of,  and  a  director  in,  a  certain  domestic  because  of  a  failure  to  file  an  annual 

corporation;   that  the   plaintiff  was  a  report,  contains  two  separate  and  dis- 

judgment  creditor  thereof;  that  defend-  tinct  causes  of  action  which  may  not  be 

ant  was  a  stockholder  of  said  corpora-  united.  Wiles  r.  Suydam,  64  N.  Y.  173. 

tion,  but  that  be  had  fiot  fully  paid  for  And  it  has  also  been  held  that  the 

his  stock.     It  also  alleged  that  defend-  liabnities imposed  by  statute  upon  trus- 

ant  had  signed  an  annual  report  of  said  tees,  for  making  false  reports  and  al- 

corporation  which  had  been  duly  filed  lowing  the  indebtedness  of  the  corpora- 

in  the  secretary  of  state's  ofBce,  and  that  tion  to  exceed  its  capital  stock,  are,  in 

said  Ttport  tiras  fMse  in  material  partic-  their  nature,  penal,  and  each  act  of  this 

ufars,  and  demanded  judgment  against  character  enters  into  and  becomes  a 

defendant  on  d^niurrer.  It  was  held  that  separate  cause  of  action.    Anderson  7. 
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for  fraud.  All  the  various  fraudulent  acts  and  representa- 
tions relative  to  the  same  transaction  maybe  set  forth  in  one 
count.^ 


Speers,8  Abb.  N.Cas.  (N.  Y. Supreme  of  a  judgment,  without  consideration, 

Ct.)  382.  in  favor  of  one  of  the  defendants,  after 

1.  Kelh'    XK  Gould    (Supreme  Ct.),  the  conveyance,  but  prior  to  plaintifiTs 

2  N.  Y.  Supp.  600;  Donovan  v.  Dun-  judgment,  with  intent  to  hinder,  delaj, 

ning,   69   Mo.  436;  Bobb  v.  Bobb,  76  and  defraud  creditors.    It  was  held  that 

Mo.  419;  Tucker  v.  Tucker,  39  Mo.  350.  but  one  cause  of  action  was  set  forth  in 

Oonsplraey. — The  complaint  alleged  the  complaint.      Merchants'    Bank   z\ 

that  defendant,  T.,  who  was  one  of  a  Thalheimer,  23  N.  Y.  Wkly.  Dig.  1 16. 

board   of  audit,  unlawfully   conspired  It  seems  that  several  conveyances, 

with  others  to  procure  false  and  ficti-  made  in  pursuance  of  a  common  design 

tious  claims  to  be  set  up,  allowed   and  to  defraud  the  creditors  of  the  grantor, 

paid ;  that,  in  pursuance  thereof,  such  may  be  attached  by  a  judgment  creditor 

claims  were  certified  by  the  members  of  such  grantor  in  a  single  action,  but 

of  the  board   as  audited  and  allowed,  that  the  cause  of  action  upon  which  the 

in  apparent  compliance  with  the  stat-  whole  fabric  of  the  right  of  recovery 

ute,  when  in  fact  they  were  not  exam-  rests,  is  the  fraudulent  intent  or  scheme 

ined  or  audited ,  and  upon    such   cer-  of  the  grantor  to  dispose  of  his  property 

tificates  they  were  paid.   The  complaint  with  intent  to  hinder,  delay  and  defraud 

was   held   to  state   but  one    cause  of  creditors ;  and,  although  there  may  be 

action,  1.  «.,  the  fraudulently  obtaining  divers  conveyances  in  perfecting  this 

the  money.     People  v,  Tweed,  63  N.  scheme,  still  the  whole  foundation  of 

Y.  194.  the  action   is   the  scheme    itself,  and 

Money  Obtained  by  Fr&nd. — The  com-  hence  there  is  but  one  cause  of  action, 

plaint  set  forth  in  one  count  different  to  be  stated  in  one  count,  although  it 

acts  of  fraud  in  obtaining  payment  of  may  affect  different  individuals  differ- 

many  different  fraudulent  claims  at  dif-  ently.     Marx   v.  Tailer,  12   Civ.   Pro. 

ferent  times.    It  was  held  that  the  com-  Rep.  (N.   Y.  Supreme  Ct. )  226. 

plaint  did  not  show  distinct  causes  of  A  complaint  in  a  judgment  creditor's 

action  requiring  to  be  separately  stated,  action   to  set  aside  a  conveyance  as 

People  V.  Tweed,  63  N.  Y.  194.  fraudulent  contained  an  allegation  that 

Induced  to  Harry. — A  complaint  con-  by  virtue  of  the  conveyance  the  grantee 

taining  allegations  showing  a  series  of  became  the  real  party  in  interest  in  the 

fraudulent  acts,  necessary  either  to  the  action  in  which  the  judgment  was  ob- 

statement  of  the  cause  of  action  or  in  tained,  and  was    liable   for  the  costs 

aggravation  of  damages,  by  which  the  thereof,  but  that  because  such  convey- 

pTaintiff  has  been  induced  to  marry  the  ance  was   made  before  docketing  the 

defendant,  contains  but  one  cause  of  ac-  judgment,  said  grantee  held  the  lands 

tion.  Price  v.  Price,  2  Hun  (N.  Y.)  611,  apparently  free  of  the  lien  of  said  judg- 

Kaliclous  Atrase  of  Process. — A  com-  ment,  and  claimed  that  it  was  not  a  lien, 

plaint  alleging  that  defendant  led  plain-  It  was  held  that  but  one  cause  of  action 

tiff  into   making  a    hard   and  uncon-  was  stated.     Reed  v.  Davis,  14  N.  Y. 

scionable  lease,  and  then,  after  plaintiff  Wkly.  Dig.  516. 

had  sown  crops,  turned  him  off,  and  Partnerslilp  Accounting. — The  com- 

procured   his    arrest    on    a    malicious  plaint  alleged  that  a  partnership  existed 

charge  of  embezzlement,  and  took  pos-  between  the  partners,  that  no  settlement 

session  of  his  household  goods,  etc.,  had  been  had,  and  that  a  certain  sale  of 

and  that  all  these  acts  were  in  pursu-  the  partnership  goods  made  by  defend- 

ance  of  defendant's   plan    to   defraud  ant  was  fraudulent ;  and  asked  for  an 

plaintiff,  states  but  one  cause  of  action,  accounting,  that  the  joint  property  be 

Bebinger  v.  Sweet,    i  Abb.  N.    Cas.  sold,  debts  paid  and  the  surplus  divided, 

(N.  Y.  Supreme  Ct.)  263.  that  said  sale  be  adjudged  void  as  to 

Setting  Aside  Conyeyanoe.  —  In  an  plaintiff,  and  that  defendant  be  required 
action  to  set  aside  a  conveyance  of  real  to  account  for  the  value  of  the  property 
estate  and  an  assignment  of  a  certain  so  sold  and  for  property  sold  by  plain- 
claim  as  made  in  fraud  of  creditors,  the  tiff  to  defendant,  which,  in  fact,  was 
complaint  also  alleged  the  confession  partnership  property  which  defendant 
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Beewwy  of  Fmalty. — Likewise,  where  a  penalty  is  sought  to  be 

recovered,  the  complaint  may  in  one  count  assign  all  the  various 
grounds  which  have  occasioned  the  penalty.^ 

Hm  Wairaato. — And  an  information  in  the  nature  of  quo  warranto 
may  in  one  count  assign  all  the  grounds  of  forfeiture  of  a  cor- 
porate franchise.^ 

had  taken  with  plaintifT^s  consent.  It  Section  of  a  Statute. — Numerous  vio- 
was  held  that  these  allegations  related  lations  of  a  single  subdivision  of  a  see- 
to  the  joint  dealings  of  the  parties  and  tion  of  a  statute  may  be  alleged  in  one 
constituted  but  one  cause  of  action,  viz.,  count.  But  there  should  be  a  separate 
for  an  accounting  of  the  partnership  count  for  violations  of  a  distinct  sub- 
transactions,  and  that  a  motion  to  sep-  division.  Gaifney  v.  Colvill,  6  Hill 
arately  state  and  number  the  causes  of  (N.  Y.)  567. 

action  did  not  lie.     Ketchum  v.  Lewis  Damages  and  Penalty. — In  an  action 

(Supreme  Ct),  46  N.  Y.  St.  Rep.  843.  by  the  grantors  in   a  deed  of   trust, 

1.  Lehnen  v.  Purvis,  55  Hun  (N.Y.)  against  the  trustee  and  the  holder  of 

535.  the  notes  secured  by  the  deed,. for  re- 

Action  by  Btockbolder  for  Penalty. —  fusing  to  release  the  lands  covered  by 

Where  a  statute  requires  a  mining  com-  the  deed  after  the  payment  of  the  notes, 

pany  to  post  a  monthly  balance  sheet  the  petition  stated  that  the  plaintifTs 

each  month  in  its  office,  and    provides  were   thereby   prevented  from  selling 

that  upon  its  failure  so  to  do,  it  shall  be  the  lands  at  remunerative  prices,  and 

liable  in  an  action  by  a  stockholder  in  in  the  meantime  they  had  greatly  de- 

tbe  penal  sum  of  one  thousand  dollars,  in  predated  in  value,  to  plaintiffs'  damage 

such  an  action  by  a  stockholder  a  com-  one   thousand  dollars ;  that,  owing  to 

plaint  which  alleges  in  one  count  more  the  existence  of  this  apparent  incum- 

than  one  failure  on  the  part  of  the  com-  brance,  plaintiffs  were  unable  to  meet 

pany  to  make  the  required  posting,  and  their  pecuniary  liabilities,  so  that  judg- 

leeks  to  recover  a  penalty  of  one  thou-  ments  were  obtained  against  them,  and 

sand  dollars  for  each  failure,  does  not  the  lands  were  sold  under  executic  ns 

join  several  distinct  causes  of  action,  at  a  sacrifice,  to  plaintiffs'  damage  five 

Loveland  r.  Gamer,  71  Cal.  541.  hundred   dollars;    and,   further,    that, 

Ponal  Bond. — In  an  action  on  a  penal  by  virtue  of  the  statute,  defendants  had 
bond,  where  the  breach  alleged  was  become  liable  to  pay  plaintiffs  ten  per 
that  one  of  the  defendants,  who  was  cent  on  the  amount  of  the  notes. 
the  principal  obligor,  had  failed  to  pay  There  was  but  one  prayer  for  judg- 
over  to  the  plaintiff,  who  was  the  ment,  and  that  was  for  the  aggregate 
obligee,  certain  money  which  the  bond  sum  of  the  damages  and  the  penalty. 
required  should  be  paid,  and  it  was  On  demurrer  to  this  petition  for  mis- 
shown,  by  the  petition  and  its  exhibits,  joinder  of  causes  of  action,  the  court 
that  this  money  was  merely  a  balance  held  that  the  claims  for  damages 
due  on  several  Items  of  account,  all  cov-  constituted  one  cause  of  action,  and 
ered  by  the  bond,  it  was  held  that  only  the  claim  for  the  penalty  another,  and 
one  cause  of  action  was  stated.  Bond  7^.  that  they  should  have  been  set  out  in 
Weed  Sewing  Mach.  Co.,  23  Kan.  119.  separate'counts.     Scott  v.  Robards,  67 

Eeftual  to  IMscliarge  Mortgage. — After  Mo.  289. 
stating  facts  intended  to  bring  the  case  2.  Thus,  the    several   particulars    of 
within  the  statute  giving  a  penalty  for  the  defendant's  abuse  of  its  franchises 
refusal  to   discharge   a   mortgage,  the  alleged  in  the  information  (its  having 
complaint  stated  that  it  ^'further  alleges  its  principal   office  in  another  state,  its 
that  the  defendant  is   indebted  to  the  keeping  its  records  there,  and  the  fact 
plaintiff  in  the  sum  of  one  hundred  dot-  that  its  officers  reside  there),  are  not 
lars,  according  to  the  provisions  of  sec-  distinct  causes  of  action.    State  v.  Mil- 
lion 2256,    Rev.    Stat,  as  amended  by  waukee,  etc.,  R.  Co.,  45  Wis.  580. 
chapter  100,  Laws  of  1883."  It  was  held  Ouster  firom  an  Office. — In  the  case  of 
that  this  allegation  could  not  be  con-  People   z\  Piatt  (Supreme  Ct.),  10  N. 
strued  as  stating  a  separate  and  inde-  Y.  St.  Rep.  718,  which  was  an  informa- 
pendent  cause  of  action.    Crumbly  v.  tion  in  the  nature  of  a  writ  of  quo  ivar- 
Bardon,  70  Wis.  385.  ranto^  to  inquire  by  what  authority  the 
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Vew  nwtt — SepiAti  ft«liaf. — But  while  the  principle  is  well  settltd 
that  there  may  be  several  grounds  to  support  one  cause  of  actloh, 

all  of  which  may  be  assigned  in  one  count,  still  new  allegations  of 
fact  constitute  a  separate  cause  of  action,  requiring  a  separate 
count,  when  they  tend  to  establish  for  the  complainant  a  right  td 

relief  separate  and  distinct  from  the  relief  to  which  he  might  have 
been  entitled  from  proof  of  other  facts  previously  alleged.* 

defendant  supported  his  claim  to  an  the  statute  giving  the  proprietors  of 
office  of  which  he  was  in  possession,  lands  throuen  which  a  railroad  runs 
the  complaint  was  drawn  as  if  there  the  right  to  have  a  suitable  farm  cross- 
were  two  causes  of  action.  It  was  held  ing  constructed  bjr  the  road.  The 
that  it  was  impossible  to  make  two  court  held  that  the  refusal  to  compel 
causes  of  action  out  of  a  litigation  the  plaintiffs  to.elect  upon  which  count 
over  the  single  question  whether  the  th^y  would  rely,  was  proper,  as  the 
defendant  lawfully  held  a  certain  office  two  counts  were  not  inconsistent  and 
at  the  commencement  of  the  action;  each  stated  a  separate  ground  for  the 
that,  whatever  facts  tended  to  show  relief  demanded.  Haynes  t*.  Buffalo, 
that  he  did  or  did  not  lawfully  hold  etc.,  R.  Co.,  38  Hun  (N.  Y.)  17. 
that  office  at  that  time,  those  facts  bore  TrespaBs  and  ▲■sanlt  and  Battary. — 
on  that  one  cause  of  action.  The  complaint  alleged,  among  other 

1.  Smith's  Estate  ( Surrogate  Ct.),  15  things,  "that  the  defendant  and  divers 

N.  Y.  St.  Rep.  435;  Barker  7'.  Clark,  12  other  persons,  at  the  town  of  TuUy, 

Abb.  Pr.   N.  S.   (Brooklyn  City  Ct.)  said  county,  on  or  about  the  30th  day 

106;  Trenndlich  v.  Hall,  7  Civ.  Pro.  of  September,  1885,  in  the  night  time 

Rep.  (N.  Y.  Supreme  Ct.)  Si\   Evans  and  after  the  said  plaintiff  had  retired, 

V.   Kalbfleisch,  16  Abb.  Pr.  N.  S.  (N.  and  while  she  was  in  bed,  did  wrong- 

Y.  Super.  Ct.)   13;    Benedict  v.   Sey-  fully,  wilfully,  maliciously,  feloniously, 

mour,  6  How.  Pr.  (N,  Y.  Supreme  Ct.)  burglariously,    riotously    and     notori- 

298;  Teal  V,  Yost  (Super.  Ct.),  22  N.  ously   break   and    enter  the    dwelling 

Y.  St.  Rep.  415;  Krower  z\  Reynolds,  house  and  premises  then  occupied  bj 

99  N.  Y.  248;  House  v.  Babcock  (Su-  the  said  plaintiff  as  a  dwellings  in  said 

preme   Ct.),  43  N.  Y.  St.   Rep.  500;  town  of  Tully,  and  did  then  and  there 

Costikyan  t'.  Travelers'   Ins.  Co.  (Su-  injure,    break    and    destroy    the    said 

preme  Ct.),  12  N.  Y.  Supp.  413;  Bate-  building  and  property  and  furniture  in 

man  r.  Forty*8econd   St.,  etc.,   R.  Co.  and  about  said  dwelling,  and  did  make 

(C.  PI.),  5   N.  Y.  Supp.  13;  McMahon  loud    and   boisterous   noises,  and  did 

T'.  Second  Ave.  R.  Co.,  75  N.  Y.  231.  then  and  there  threaten,  insult,  assault. 

Money  Loaned  and  Salary. — A  com-  beat,  wound,  terrify,  frighten  and  injure 
plaint  alleged  the  dissolution  and  set-  this  plaintiff  in  mind,  person  and 
tlement  of  accounts  of  a  partnership  health,  so  that  she  became  frightened, 
and  that  the  balance  found  due  to  sick,  feeble  and  sore,  and  so  remained 
plaintiff's  testator  remained  on  deposit  for  a  long  space  of  time,  whereby  she 
as  a  loan  to  defendant,  and  that  sub-  has  sustained  damages  in  the  sum  of 
sequently  testator  was  employed  by  five  thousand  dollars.**  A  motion  to  re- 
deiendant ;  that  various  sums  were  quire  the  plaintiff  to  serve  an  amended 
paid,  and  that  a  certain  sum  remained  complaint  setting  forth,  in  one  count, 
due.  It  was  held  that  the  complaint  the  facts  constituting  her  cause  of  action 
stated  two  causes  of  action,  one  for  for  trespass  to  real  and  personal  prop- 
mone}'  loaned  and  one  for  salary,  and  erty,and  in  another  count  the  facts  con- 
that  they  should  be  separately  stated  stituting  her  cause  of  action  for  assault 
and  numbered.  Blanchard  t'.  fefferson  and  battery,  was  denied,  upon  the 
(Supreme  Ct.),  43  N.  Y.  St.  Rep.  799,  ground   that  but  one  cause  of  action. 

Based npon  GoYenant  and  Statute. — In  namely,  trespass,  was  alleged  in  the 
an  action  brought  to  compel  the  de-  complaint.  The  court  held  this  to  be 
fendant  to  construct  *  a  proper  farm  error ;  that  the  first  part  of  the  corn- 
crossing,  the  complaint  contained  two  plaint  stated  a  cause  of  action  for 
counts,  one  based  upon  the  covenant  breaking  and  entering  the  plaintiff's 
contained  in  the  deed  and  one  upon  dwelling  house  and  injuring  the  build- 
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7.  Twe  CaBMf  of  Action  tnd  tee  Belief. — There  may  be  a  casie 
where  there  are  two  causes  of  action  and  but  one  relief.  Each 
cause  of  action,  though,  must  be  expressed  in  a  separate  count.^ 

8.  FqH  Selief. — One  cause  of  action  may  entitle  the  plaintiff  to 
more  than  one  kind  of  relief.  But  this  does  not  require  more 
than  one  count.  All  the  relief  to  which  the  party  is  entitled  may 
be  granted  him  on  his  single  cause  of  action,  stated  in  one  count.^ 

ing  and  property  and  furniture ;   that  In  Craft  Refrigerating  Machine  Co. 

the  other  portion  stated  a  cause  of  action  v,  Quinnipiac  Brewing  Co.,  63  Conn, 

for  assault  and  battery  to  and  upon  the  562,  it  was  held  that  where  there  are 

person  of  the  plaintiff;  that  each  of  said  two  causes  of  action  and  but  one  relief 

separate  causes  of  action  should  have  claimed,  it  is  optional  in  the  plaintiff 

been  separately  stated   and   numbered,  to  use  one  or  two  counts. 

Gunn  V.  Fellows,  41  Hun(N.  Y.)  257.  2.  Hammond  ti.  Cockle,  2  Hun  (N. 

DapUdty. — At  common  law,  before  Y.)  495,  where  it  was  held  that  plain- 
there  were  any  ameliorating  rules  or  tiff  was  entitled  to  three  kinds  of  relief 
statutes,  the  rule  which  did  not  allow  on  his  single  cause  of  action.  Warner 
pleadings  to  be  double,  inhibited  the  t*.  Callender,  20  Ohio  St.  igo;  Wood- 
declaration  from  alleging  in  one  count  ard  z\  Holland  Medicine  Co.  (Buffalo 
several  distinct  matters,  by  any  one  of  Super.  Ct.),  39  N.  Y.  St.  Rep.  411. 
which  the  cause  of  action  was  sufli-  AooountlAg. — Where  suit  is  brought 
ciently  supported.  Stephen  on  Plead-  by  one  of  two  partners  against  the 
ing  242,  25S.    See  article  Duplicity.  other,    to  obtain   an  accounting    and 

To  render  a  pleading  double  under  payment  of  a  balance  justly  due  from 

the  code  of  procedure,  there  must  be  the  defendant  to  the  plaintiff,  and  to 

in  substance  two  good  causes  of  action  set  aside  as  fraudulent  a  release  from 

in  one  count.      Booher  v.   Goldsbor-  liability  as  such   partner  executed  by 

ough,  44  Ind.  490.  the  plainttiT  to  the  defendant,  a  third 

An  account  of  various  items  may  be  person  who  has  fraudulently,  and  with- 

alleged   as  a  single   cause    of    action,  out  consideration,  obtained    from   the 

though  the  items  accrued  at  different  defendant  portions  of  the  partnership 

times;  and  an  averment  of  a  promise  is  property,  may  also  be  made  a  party,  in 

not   necessary  in   order  to  avoid  the  order  to  subject  the  property  so  held  by 

objection  of  duplicity,  but  is  redundant,  him  to  the  payment  of  any  balance  due 

Dows  V.  Hotchkiss,  10  N.  Y.  Leg.  Obs.  from   the    defendant  to  the    plaintiff. 

281.  The  cause  of  action  is  single,  viz.,  the 

1.  OoBteaet     and    Toit. — ^Thus,    the  right  to  an  accounting  and  an  applica- 

complaint  asked  damages   for  horses  tion  of  the  partnership  property  to  the 

killed  by  defendant's  tram,  and  counted  payment  of    the  sum    due    from  the 

upon   two    distinct  wrongful    acts    as  defendant.     Wade  v.  Rusher,  4  Bosw. 

causes  of  the  killing;  first,  neglect  to  (N.  Y.)  537. 

keep  in  repair  a  fence  as  required  by  The  complaint  alleged  an  agreement 

contract ;    and    second,  negligence  in  between   plaintiff  and   defendant,  the 

running  the  train.     A  motion  to  require  latter  acting  in  behalf  of  a  corporation, 

plaintiff  to    elect   whether    he  would  that    the    corporation    should    pay    a 

rely  upon  the   breach  of  contract  or  certain  percentage  of  the  receipts  de- 

the   tortj  was  overruled   by   the   trial  rived  from  the  sales  of  the  products  of 

court.     It  was  held  that  the  doctrine  of  certain   patents    owned    by    plaintiff; 

election  applies  where  one  wrongful  that  periodical  statements  of  the  sales 

act  is  charged,  and  the  plaintiff  is  en-  should  be  rendered;  that  on  failure  to 

titled  to  treat  it  as  having  either  of  two  pay,  defendant  could  sue  the  corpora - 

natures.     But  the  addition  of  a  tort  to  tion.    The  complaint  further  averred  a 

a  separate  and  distinct  act  in  violation  default   in    the    performance    of    the 

of  contract  does  not  deprive  the  injured  agreement    on    defendant's   part,  and 

party  of  the  right  to  complain  at  the  asked  for  an  accounting,  for  a  judg- 

same  time  of  both  wrongs,  but  he  can-  ment     against      defendant,    and     for 

not  recover  double  damages.     Railway  other  relief.    It  was  held  that  but  one 

Co.  V.  Hedges,  41  Ohio  St.  233.  cause  of  action  was  stated.    Good  i;. 
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Thus,  in  a  suit  on  a  note  secured  by  mortgage,  the  note  and 

mortgage   together    constitute  only  one  cause  of    action,   and 

Daland  (Supreme  Ct.)t  25  N.  Y.  St.  their  ancestor,  founded  on  the  statute. 

Rep.  406.  but  alleging  that  the  lands  descended 

In    tne    complaint     in     an     action  had  been   sold,  and  seeking  to  reach 

against  the  administrator  of  a  deceased  the  proceeds,  constitutes  but  a  single 

agent,  to  compel  an  accounting,  etc.,  cause  of  action.     Hentz  v,  Phillips,  23 

the  plaintiff  may  ask  judgment  against  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  16. 

the  administrator  individually  for  the  Judgment.  —  The  complaint  alleged 
payment  of  moneys,  and  the  deliver^'  of    the  execution  of  a  bond  and  mortgage, 

books  and  specific  property,  belonging  the  subsequent  purchase  of  the  mort- 

to    plaintiff,   which  came   to   the   de-  gaged  premises  by  defendant,  and  his 

ceased  as  such  agent,  and  which  the  acceptance  of  a  deed   thereof,  which 

defendant  has  possession  of  and  refuses  contained  a  covenant  whereby  he  as- 

to  deliver.     This  is   not  joining   two  sumed  and  agreed  to  pay  the  mortgage 

causes   of  action.     Day   v.   Stone,   15  in  consideration  of  the  conveyance,  the 

Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  138.  foreclosure  of  the  mortgage  by  action 

Cancellation. — A     complaint    by    a  in  another  state  where  the  mortgaged 

debtor  to  have  his  obligations  delivered  premises  were  located,  and  the  due  re- 

up  and  canceled,  and  an    account  of  covery  of  a  judgment  in   said  action 

the  securities   pledged  for  them,  and  against  defendant  upon  his  covenant, 

payment  of  the  overplus,  states  but  a  for  a  deficiency;  judgment  was  asked 

single    cause    of    action.     Gaboon    v.  for  the  amount  of  the  deficiency.    The 

Utica  Bank,  7  N.  Y.  486.  answer  of  defendant  admitted  the  facts 

Where  the  complaint  in  an  action  alleged  as  to  making  the  covenant,  but 
alleged  that  the  plaintiff  was  the  denied  the  judgment.  On  the  trial  the 
owner  of  two  certain  bonds  of  a  rail-  plaintiffs  offered  no  proof  as  to  the 
road  company,  and  deposited  them  judgment,  but  rested  on  the  admissions 
with  a  committee  of  bondholders,  upon  as  to  the  covenants;  defendant  moved 
an  agreement  that  he  should  receive,  for  a  nonsuit,  which  was  denied  on  the 
upon  the  surrender  of  a  certificate  de-  ground  that  the  complaint  set  up  two 
livered  to  him  therefor,  after  the  re-  causes  of  action,  one  on  the  covenant, 
organization  of  such  company,  two  the  other  on  the  judgment.  It  was 
bonds  of  equal  par  value  of  a  new  cor-  held  that  this  was  error ;  that  but  a 
poration  to  be  formed;  that  the  re-  single  cause  of  action  was  set  up,  i,  «., 
organization  had  been  effected,  and  upon  the  judgment,  and  that  the  motion 
that  one  C,  who  was  made  a  party  de-  should  have  been  granted.  Krower  v, 
fendant,  claimed  to  be  entitled  to  such  Reynolds,  99  N.  Y.  245. 
bonds  of  the  new  corporation,  and  to  Loea  of  Service  and  Setting  Aside  Re- 
hold  a  certificate  for  bonds  numbered  lease. — In  an  action  for  the  loss  of 
the  same  as  those  deposited  by  the  services  of  plaintiff^s  servant,  the  com- 
plaintiff,  and  that  the  railroad  com-  plaint  may  in  one  count  both  claim  the 
pany  threatened  to  issue  such  bonds  to  damages  and  also  seek  to  set  aside  a  re- 
C,  and  prayed  judgment  to  compel  lease  of  the  cause  of  action  because 
the  delivery  of  the  bonds  to  the  plain-  obtained  by  fraud.  Jackson  v.  Brow^n 
tiff,  and  that  the  railroad  company  be  (Supreme  Ct),  57  N.  Y.  St.  Rep.  272. 
enjoined  from  issuing  bonds  to  Cpen-  Partition. — An  action  was  brought  to 
dente /ite,  and  for  the  cancellation  of  have  a  trust,  attempted  to  be  created  by 
C.'s  alleged  certificate,  it  was  held  that  the  testator,  declared  void,  and  the 
the  complaint  set  up  only  one  cause  of  heirs  at  law  declared  owners  as  tenants 
action.  Turner  v.  Conant,  10  Civ.  Pro.  in  common  of  the  real  estate  left  by  the 
Rep.  (N.  Y.  Supreme  Ct.)  192.  deceased.    The  complaint  alleged  that 

Injunction  and  an  Account. — A  com-  the  executor  attempted  to  convey  to 

plaint  in  the  nature  of  a  bill  in  equity  the  defendants  a  certain  portion  of  the 

for  an  injunction,  and,  incidentally,  for  said  real  estate,  which  conveyance  was 

an  account,  states  but  one  cause  of  ac-  made  without  authority,  and  that  the 

tion.    Converse  7'.  Hawkins,  31  Ohio  title   to  said    premises  still    remained 

St.  209.  in  the  heirs  at  law,  and  prayed  for  a 

Against  Heir  for  Debt  of  Ancestor. — A  judgment  adjudging  the  said  deed  to  be 

complaint  against  heirs  for  the  debt  of  void   and   for  a  partition   of  the   real 
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consequently  a  personal  judgment  and  foreclosure  may  both  be 
sought  in  one  count.* 

estate  amongst  the  heirs.     It  was  held  An  action  to  set  aside  a  conveyance 

that  but  one  cause  of  action  was  set  and  an  assignment  of  a  claim,  together 

forth.      Henderson   v,   Henderson,  44  with  a  confession  of  judgment  made  to 

Hun  (N.  Y.)  420.  onedefendant  after  the  conveyance,  was 

At  a  partition  sale  of  real  property  held  to  state  but  one  cause  of  action. 

of  a   decedent  it   was   agreed   by  the  Merchants'  Bank  v.  Thalheimer,  23  N. 

parties   thereto    that  a  stated  sum  of  Y.  Wkly.  Dig.  116;  Keenan  v.  Keenan 

money  should  remain   in  the  hands  of  (Supreme  Ct.),  12  N.  Y.  Supp.  747. 

a  depository  as  real  property,  to  satisfy  Indebtedness  and  lien. — A  question 

claims  against  the  estate  of  the  dece-  of  indebtedness  and  of  the  ri^ht  to  a 

dent,  for  which  the  personal  property  lien  are  properly  presented  in  the  same 

in  the  hands  of  theadministratrix  might  paragraph  of  the  complaint.   Bourgette 

not  be  sufficient,  and  for  which  the  real  v.  Ilubinger,  30  Ind.  296. 

property  of  the  decedent  might  be  sold.  Preseryation  of  Trust  Fnnd. — Where 

Plaint] n  brought  an  action  as  a  creditor  the  object  of  an  action  is  the  preserva- 

of  the  decedent,  to  be  paid  from  the  tion  of  a  trust  fund,  the  cause  of  action 

fund  thus  set  apart,  and  prayed  that  if  is  single,  to  be  set  out  in  one  count. 

his  pro  rata  share  thereof  might  not  be  Garner  v.  Thorn,  56  How.  Pr.  (N.  Y. 

sufficient    for    the  satisfaction    of  his  Super.  Ct.)  452;  Leary  v.Melcher  (Su- 

claim,  he  might  recover  judgment  for  preme  Ct.),  14  N.  Y.  Supp.  689. 

the   balance  from  the  heirs  at  law  in  To  Reform  and  Enforce  Oontract. — A 

the  proportion  in  which  they  inherited,  complaint    seeking  to  have  a  written 

and  to  the  extent  of  such  inheritance,  contract  reformed,  and  for  judgment 

It  was  held  that  only  one  cause  of  ac-  thereon   when  reformed,   states   but  a 

tion  was  set  out.     U.  S.  Life  Ins.  Co.  single   cause  of    action.     Gooding    v, 

V.  Jordan,  21  Abb.  N.  Cas.  (N.  Y.  Su-  M'Alister,  9  How.  Pr.  (N.  Y.  Supreme 

preme  Ct.)  330.  Ct.)  123;  New  York  Ice  Co.  r.  North- 

SetUng  Aside  Conyeyances. — Trying  western  Ins.  Co.,  23  N.  Y.  357;  Guern- 

to  get   the  possession  of  property  by  sey   v.    American  Ins.  Co.,    17  Minn. 

means  of  having  fraudulent  deeds  set  104  ;   White   v.    Denman,  i  Ohio   St. 

aside  is  but  one  cause  of  action.    Lattin  no;  Globe  Ins.  Co.  t\  Boyle,  21  Ohio 

V.  McCarty,4i  N.  Y.   107;  Bassett  v,  St.  119  ;  Rowland  v.  Entrekin,27  Ohio 

Warner,  23  Wis.  673;  House  t/.  Moody,  St.  47;  Ellsworth  v.  Holcomb,  28  Ohio 

14    Fla.    59;    North    v,    Bradway,    9  St.  66;  Miller  v.  Davis,  to  Kan.  541 ; 

Minn.  183.  Stewart  v.  Carter,  4  Neb.  564. 

A  complaint  which  seeks  to  enforce  1.  Ambrose  t'.  Parrott,  28  Kan. 697; 

a  mechanic's  lien  and  makes  defend-  Andrews  v,  Alcorn,  13  Kan.  351. 

ants  of  parties  to  conveyances  of  the  Two  Motes. — But  if  the  same  mort- 

premises  alleged  to  be  fraudulent,  and  gage  secures  two  or  more  notes,  and  it 

asks  that  the  conveyances  be  declared  is  sought  to  get  a  personal  judgment  on 

void,  sets  up  only  one  cause  of  action,  each  note,  then  there  must  be  a  sepa- 

Tisdalc  r.  Moore,  8  Hun  (N.  Y.)  19.  rate  count  for  each  note.     Ambrose  v. 

The  complaint  of  a  judgment  cred-  Parrott,  28  Kan.  698. 

itor,  in   an  action  brought  to  set  aside  But  a  mortgage,  considered  by  itself, 

an  assignment  made  for  the  benefit  of  is  a   single  cause  of  action,  and  in  a 

creditors,  alleged   that  the  assignment  complaint    to    foreclose    it,    however 

was  ni»ll    and   void   on    its   face,   and  many  notes  or  instalments  it  secures,  a 

also  that  it  was  made  with  the  intent  single  count  or  paragraph  only  is  nec- 

to  hinder,  delay  and  defraud   the  cred-  essary.     Hannon  r*.  Hilliard,  loi    Ind. 

itors  of  the   assignors,   including   the  310;  Buck  f.  Axt,  85  Ind.  512;  Mans- 

plaintiff.   It  was  held  that  these  allega-  field  v,  Shipp,  128  Ind.  55. 

tions  stated   only  one  cause  of  action.  Foreclosure  of  a  Lien. — A  complaint 

and  that  it  was  error  for  the  court,  upon  alleged  that  the  plaintiff's  right  to  a 

a  motion  to  make  the  complaint  more  mortgage  lien   arose   by   virtue  of   a 

definite  and  certain,  to  order  that  the  mortgage  executed  to  it  by  the  then 

allegations  be  divided  into  two  causes  owner  of  the  fee,  and  also  by  reason  of 

of  action.     Pittsfield     Nat.    Bank    v,  money  borrowed  from  him  for  the  pur- 

Tailer,  60  |iun  (N.  Y.)  130.  pose  of  paying  valid  liens  then  exist- 
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Vk«t  ReqiaxM      COUNTS,  PARAGRAPHS,  AND    8«»m^ 

9,  Diamag^- — The  same  cause  of  action  may  entitle  plaintiff  to 
both  general  and  special  damages.  But  claims  for  general  or 
proximate  and  those  for  consequential  damages,  arising  from  the 
same  cause  of  action^  may  be  united  in  one  co^nl.^ 

10.  Quieting  Title  te  Several  Tracti. — Where  it  is  sought  to  quiet 
the  title  to  several  tracts  of  land,  all  the  tracts  should  be  included 
in  one  count.* 

ing,  and  applied  in  payment  thereof ;  corporation  and  to  render  services  to  it, 

and   pirayed  for  judgment  foreclosing  states  but  a  single  cause  of  action,  hav- 

the  mortgage,  and  also,  in  case  it  was  ing  two  items  of  damiuge.     Whitner  7'. 

found  that  at  its  date  the  mortgagor  was  Perhacs,  25  Abb.  N.  Cas.  (N.  Y.  Su- 

not  the  owner  of  the  fee,  that  the  dis-  preme  Ct.)  130. 

charge  of  the  prior  liens  paid  with  the  PUeaaod  81ie«p. — A  complaint  stating 

plaintiff's  money  be  set  aside,  and  the  that  the  defendant  sold  to  the  plaintin 

liens   be   restored  and  foreclosed.     It  a  specified  number  pf  sheep,  represents 

was  held  that  the  complaint  stated  but  ing  them  to  be  sound,  when  they  were 

a  single  cause  of  action.     Connecticut  not  sound,  but  all  or  a  part  of  them 

Mut.l^.  Ins.  Co.  I'.  Corn  well,  73  Hun  were  aflfected  by  a  disease  known  as 

(N.  Y.)  199.  the  hoof  rot,  and  that,  relying  on  the 

BemoTlxig  Clou<l  01%  Title. — A   com-  defendant's  representations  as  true,  the 

plaint  in  an  action  to  remove  a  cloud  on  plaintiflf  turned  the  sheep  into  his  field 

title,   which  asks    that  certain  mort-  with  his  other  sheep,  whereby  these  also 

gages  which  are  liens  be  declared  voidi  became     diseased    and    the     pasture 

that  the  same  he  delivered  up  and  can-  injured,  does  not  state  several  causes  of 

celed,  and   that  the  premises   be  de-  action,    but    only   a    single    cause    of 

clared  free  and  clear  of  the  liens  thereof,  action,  with  circumstances  of  special 

and   asks  damages  for  breach   of  the  damage;    and  a  motion  to  separately 

contract  in   pursuance  of  which  said  state  and  number  does  not  lie,   Wilcox 

mortgages  were  executed,  states  but  one  v,  McCoj',  ai  Ohio  St.  655. 

cause  of  action.  Poole  z^.  Winton  (Su-  Ayera^e  Losi  and  Total  iKHii. — Claims 

preme  Ct.),  41  N,  Y,  St.  Hep.  436.  for  a  general  average  loss  and  a  total 

Doctrine  Panied. — The  doctrine  stated  loss  may  be  joined  in  one  count, 
in  the  text,  that  the  debt  and  its  secu-  Bryant  7*.  Commonwealth  Ins.  Co.,  6 
rity  constitute  only  one  cause  of  action.  Pick.  (Mass.)  131. 
has  been  denied.  The  following  cases  Interest. — There  need  be  no  special 
rather  intimate  that  two  counts  are  count  for  interest.  Adams  Express  Co. 
necessary  when  the  action  is  both  on  a  t\  Milton,  11  3ush  (Ky.)  50. 
note  and  on  the  mortgage.  One  count  Statutory  PanMi|ro8  aiul  Cofta  of  Pro- 
should  seek  a  personal  judgment  and  teat. — In  an  action  upon  a  bill  of 
another  count  foreclosure.  McCarthy  exchange,  a  claim  for  statutory  dam- 
f.  Garraghty,  10  OhioSt.439;  Larimer  ages  and  costs  of  protest  need  not  be 
V.  Clemmer,  31  Ohio  St.  500.  set  forth  in  the  petition  as  a  separate 

1.  Connoble  v,  Clark,  3S  Mo.  App.  and  distinct  cause  of  action,  discon- 

476.  nected    from  the  claim  on  the    bill. 

Warranty  of  Horae.— In  an  action  to  Summit    County    Bank   v.   Smith,  i 

recover  the  damages  for  a  breach  of  Handy  (Ohio)  575. 

warranty  of  a  horse,  the  warranty  being  Prayer. — Where  the  different  counts 

that  the  horse  was  first  class  for  breed-  have  reference  to  the  same  injury,  and 

ing  purposes,  the  general  damages  that  each    contains  an    allegation  of    the 

the  plaintiff  sustained  by  reason  of  the  damages  incurred,  the  general  prayer 

horse    beit^g   worthless    for    breeding  for   damages  must  control,  ana  such 

purposes,  and  the  special  damages  he  allegations      may     be      disregarded, 

sustained  because  of  loss  of  patronage  Schultz  v.  Third  Ave.  R.  Co.,  15  N.  Y. 

of  outside  mares,  should  be  included  in  Wkly.  Dig.  80. 

one  count,    Connoble  v.  Clark,  38  Mo.  2,  The  rights  of  the  parties  in  several 

App.  479.                                             '  tracts  of  land  may  be  properly  adjudi- 

False  ile9ire8enUtlona,~A  complaint  cated  in  the  same  ai^tion  to  quiet  title 

foi   damages  for  false  representations,  where  the  adverse  claimants  are  the 

inducing  plaintiff  to  purchase  stock  In  a  same  to  each  tract,  and  QV^l^t  to  hs  sp 
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What  Baqniret  SEPARA  TE  STA  TEMENTS,        Separate  Cou»tf. 

11.  CoiivUteiioT, — At  common  law  it  was  allowable  to  have 
inconsistent  counts  in  the  declaration  ;^  but  under  the  codes  of 
procedure  the  county  in  ^  complaint  should  be  consistent,* 

Vf.  VSTHOP  Q?  SXf  ABAxnro.— At  common  law  the  method  of 
separating  one  count  in  a  declaration  from  another  was  effected 
by  the  insertion  of  sqcb  words  as  "  other/'  "  the  further  sum," 
etc.,  in  the  counts  after  the  first*- 

adjudicated;    but  they  should  all  be  counts  of  a  declaration  should  be  sep- 

included  in  one  count,  and  the  addi-  arated.  The  very  best  explanation  ever 

tiona]  cost  caused  bv  pleading  Xh^uy  in  given  of  the  doctrine  of  several  counts, 

separate  counts,  ao  as  to  pialie  the  com-  and  the  necessity  for  their  separation,  is 

plaint    unnecessarily  long,  should    be  the  following,  from  Stephen  on  Plead- 

paid  by  the  plaintin.    Pennie  r,  Hil-  ing,  §  151:  "Where  the  plaintiff  has  sev- 

dreth.  Si  Cal.  127.  eral  distinct  causes  of  action,  he  is  al- 

1.  See  articles  Actions,  Vol.  I.,  p.  lowed  to  pursue  them  cumulatively  in 

108;  and  Duplicity.  Itis  not  necessary  the  same  original  writ,  subject  to  certain 

that  special  counts  in  assumpsit  should  rules  which  the  law  prescribes,  as  to 

be  haimonioua,  even  when  the  same  joining  such  demands  only  as  are  of 

instrument  is  set  out  in  each  as  the  similar   equality  or  chari^cter.     Thus, 

foundation  of  an  action,  and  the  court  he  may  join  a  claim  of  debt  on  bond 

cannot  refuse  to  receive  evidence  under  with  a  claim  of  debt  on  simple  contract, 

the  declaration  on  any  such  ground  as  and  pursue  his  remedy  for  both  by  the 

that  what  would    support  one  count  same    original    writ   in   debt.    So,   if 

would  defeat  another.   Barton  v.  Gray,  several  distinct  trespasses  have  been 

48  Mich.  164.  committed,  these  may  all  form  the  sub- 

%.  See  article  Actions,   Vol.  I.,  p.  ject  of  one  original  writ  in  trespass; 

108;  Sweet  V.  Ingerson,  12  How-  Pr.  but»  on  the  other  hand,  a  plaintiff  can- 

(N.  Y.  Supreme  Ct)  331 ;  Kimble  v.  not  join  in  the  same  suit  a  claim  of 

Christie,  55  Ind.  14Q.  debt  on  bond  and  a  complaint  of  tres- 

VoUoiL. — When  a  complaint  is  filedi  pass,   these  being  dissimilar  in   kind. 

the  second  and  third  counts  of  which  Where  a  plaintiff  thus  makes  several 

aits  in  conflict  with  the  first,  the  proper  demands  hy  the  same  writ,  his  course 

motion  is  to  strike  out  the  inconsistent  of  proceecfing  in  debt,  covenant  and 

matter,  or  require  th^  plaintiff  to  elect  detinue,  and  the  real  and  mixed  actions, 

upon  which  cause  of  action  he  will  pro-  where  the  writs  are  in  a  simple  and 

ceed.    Keens  r.  Gaslin,  34  Neb.  31a  general  form,  is  merely  to  enlarge  his 

lova. — It    is    allowable,    under    the  claim  in  point  of  sums  and  quantities; 

code,  to  join  two  counts  which  seek  to  but  in   trespass,  and  trespass  on  the 

recover  on  different  and  inconsistent  case,  where  the  form   is  more  special, 

states  of  fact.    Jack  v,  Dea  Moines,  etc.,  the  original   writ  separately  specifies 

R.  Co.,  49  Iowa  637.  each    subject  of  claim  or  complaint. 

8.  '♦ft  is  to  be  observed,  that  whether  For  example,  if  the  action  be  brought 
the  subjects  of  several  counts  be  really  in  trespass  for  two  assaults  and  batter- 
distinct  or  identical,  they  must  always  ies,  the  original  writ,  after  setting  forth 
purport  to  be  founded  on  distinct  one,  proceeds  to  detail  the  other, 
causes  of  action,  and  not  to  refer  to  the  And,  when  the  time  for  the  declara- 
same  matter;  and  this  is  effected  by  tion  arrives,  the  plaintiff,  in  all  forms 
the  insertion  of  such  words  as  *  other/  of  section,  sets  forth  in  the  declaration, 
*  the  further  sum,*  etc.,  as  in  the  above  separately,  each  different  subject  of 
examples.  This  is  evidently  rendered  claim  or  complaint  thus  put  together 
necessary  by  the  rule  against  duplicity,  in  the  same  writ.  So,  in  the  case  of 
which,  though  evaded,  as  to  the  dec-  proceeding  by  bill,  the  different  claims 
laration,  by  the  use  of  several  counts,  or  complaints  are  separately  brought 
in  the  manner  here  described,  is  not  forwarq  in  the  bill  or  declaration, 
to  be  directh'  violated."  Andrews's  care,  however,  being  taken  to  join  only 
Stephen  on  Pleading,  §  154.  such    as    might    have    been    jointly 

Ve««9slt7  of  9oiKura^(. — At  common  claimed  bv  the  same  original.    Such 

law  it  was  absolutely  essential  that  the  different  claims  or  complaints  consti- 
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Kethod  of               COUNTS,  PARA  GRAPHS,  AND  Separating. 

iTndar  the  Godii. — As  to  the  methods  of  separating  two  or  more 

causes  of  action  in  a  complaint  under  the  code,  see  the  article 
Complaints  AND  Petitions  in  Code  Pleading,  Vol.  IV.,  p.  587. 

V.  COKPLETEHEBS  07  EACH  CrOmiT. — The  sufficiency  of  each  count 
in  a  declaration  must  be  determined  by  its  own  averments,  and  the 
court,  in  determining  the  sufficiency  of  a  count,  cannot  look  into 

anything  contained  in  any  other  count.* 

tute  different  parts  or  Rections  of  the  Averments,  bj  way  of  inducement 

declaration^  and  are  known  in  pleading  in  the  first  count  of  a  declaration,  will 

bj  the  description  of  several  counts."  aid  a  subsequent  count,  which  would 

Debt. — Where,  in  an  action   of  debt,  otherwise  be  defective,  when  it  clearly 

two  several  sums  are  demanded  as  due  refers  to  the  first  count,  which  is  good, 

and  owing  in  two  separate  counts,  e.  g.,  Crookshank  v.  Gray,  20  Johns.  (N.  Y.) 

six  hundred  dollars  each,  the  declara-  344. 

tion  should,  in  the  commencement,  de-  In  declaring  upon  a  contract  which 

mand  the  aggregate  amount,  the  first  is  sufficiently  stated  in  the  first  count, 

count  should  demand  six  hundred  dol-  it  need  not  be  repeated  in  the  subse- 

iars  parcel,  etc.,  and  the  second  count  quent  counts  of  the  same  declaration; 

should  be  for  six  hundred  dollars,  the  but  it  is  enough  to  declare  that  it  is  the 

residue,  etc.    People  v.   Van    Eps,  4  same  as  is  set  forth  in  the  first  count. 

Wend.  (N.  Y.)  387.  Thus,  where  the  plaintiff  declared  upon 

1.  Porter  t;.  Drennan,  13  111.  App.  362.  a  policy  of  insurance,  setting  it  out  in 

Grayamen. — A  count  in  a  declaration  the  first  count,  and  in  the  subsequent 

must  be  construed  as  an  entirety  in  as-  counts  declared  as  upon  another  policy, 

certaining  what  its  gravamen  is.  Smith  "for  the  same  voyage,  and   upon  the 

V.  Holmes,  54  Mich.  105.  same    subject-matter,    and    upon  the 

Joint  Action. — In  an  action  by   sev-  same  terms  and  stipulations,  and  con- 

eral  persons,  all  the  causes  of  action  taining  therein  to  the  same  effect  as  in 

in  the  several  counts  must  be  stated  to  the  said  policy  of  insurance  in  the  said 

be  joint.    Bardill  r.  School  Trustees,  4  first  count  mentioned,"  etc.,  it  was  held 

111.  App.  94.  that  the  subsequent  counts  were  good. 

Damages. — A    specific   averment    of  Griswold  v.  National  Ins.  Co.,  3  Cow. 

damage  contained  in  the  counts  may  (N.  Y.)  97. 

be  rejected  as  surplusage,  where  each  Where,  in  the  first  count  of  a  declara- 

count   contains  a  proper   breach,  and  tion  in  slander,  it  was  alleged,  in  the 

the  conclusion  of  the  declaration  con-  introductory  part  of  it,  that  the  plain - 

tains  a   general  averment  of  damage,  tiff  was  a  merchant,  which  was  omitted 

White  T'.  Demilt,  2  Hall  (N.  Y.)  405.  in  the  second  and  third  counts,  but  the 

Reference. — The   plaintiff  may  refer  words  were  alleged  to  have  been  spoken 

in  one  count  to  preceding  parts  of  the  in  another  discourse  of  and  concerning 

declaration,  and  so  support  it.     Free-  the  plaintiff  "in  his  business  of  a  mer- 

land  V.  McCulIough,  i   Den.  (N.  Y.)  chant,  and  of  and  concerning  his  said 

414 ;  Crookshank  v.   Gray,  20   Johns,  books  of  account  which  he  kept  with 

(N.  Y.)  344;  Griswold  t>.  National  Ins.  his    customers    and    others,    as     such 

Co.,  3  Cow.  (N.  Y.)  96;   Loomis   v,  merchant   as   aforesaid,"  it  was    held 

Swick,  3  Wend.  (N.  Y.)  205;  Porter  r.  that  the   reference  to  the  first  count 

Cumings,  7  Wend.  (N.  Y.)  172.  was    sufficient  to    cure     the    defect. 

An  averment  in  a  count  that  the  com-  Loomis  v.  Swick,  3  Wend.  (N.  Y.)  205. 

pany  ^  were  justly  indebted  to  the  said  If  the  prior  counts  in  a  declaration  in 

Sylvanus  Barker,  herein  before  named,  assumpsit  set  out  a  consideration,  and 

in  certain  other  large  sums  of  money,  the   last  count  refers  to  them,  and  is 

to  wit,  in  the  same  respective  amounts  founded  on  the  consideration  specified 

and  for  the  same  respective  considera-  in  them,  so  much  thereof  is  incorporated 

tion  in  the  last  preceding  count  of  this  in  the  last  count  as  to  render  it  valid, 

declaration  set  forth,  and  being  so  in-  Dent  v,  Scott,  3  Har.  &  J.  (Md.)  28. 

debted,"  etc.,  was  held  a  sufficient  and  Code  Practice. — As  to  the  necessity  of 

certain  enough  reference?    Freeland  f.  each  statement  of  a  cause  of  action  in 

McCulIough,  I  Den.  (N.  Y.)  425.  a  code  complaint   being  complete  in 
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OomplMttMi  of         SEPA  RA  TE  S  TA  TEMENTS.  Each  Count 

YL  Sbvxbai  Couvts  fob  Qvs  Cause  of  Acnov— 1 .  Under  the  Codes— 
a.  Generally. — When  a  plaintiff  has  two  or  more  distinct  and 
separate  reasons  for  the  obtainment  of  the  relief  he  asks,  or  when 
there  is  some  uncertainty  as  to  the  grounds  of  recovery,  the  com- 
plaint may  set  forth  a  single  claim  in  several  distinct  counts  or 
statements.^     Thus,  the  defendant  may  be  charged  in  one  count 

itself,  without  reference  to  any  other  S«yeral  Causes  of  Action  out  of  Same 

count,  E^ee  the  article  Complaints  and  Transaction. — The  statement  of  a  single 

Pbtitions  in  Code  Pleading,  Vol.  cause  of  action  in  several  counts  is  not 

IV.,  p.  587.  the  same  thing  as  the  fact  of  several 

1.  V'elte  r.  Newark  City  Ins.  Co.,  3  causes  of  action  arising  out  of  one  trans- 
Civ.  Pro.  Rep.  (N.Y.  Supreme  Ct.)  203 ;  action.  They  should  not  be  confounded. 
Bassett  r.  Shares,  63  Conn.  39.  Brown  v.  Chadwick,  32  Mo.  App.  615. 

When  a  plaintiff  has  really  two  dis-  Verdict. — If  the  complaint  does  con- 
tinct  and  separate  grounds  for  claiming  tain  two  counts  for  one  cause  of  action, 
the  relief  demanded  in  the  complaint,  a  verdict  will  bar  a  further  recovery  on 
and  states  each  one  therein  separately  either  count.  Burbridge  xk  Kansas  City 
and  plainly,  or  where  he  is  somewhat  Cable  R.  Co.,  36  Mo.  App,  669. 
uncertain  as  to  the  exact  ground  of  re-  Counts  mnst  IHffer. — The  counts  must 
coTery  the  proof  may  afford,  he  may  differ ;  as  the  object  of  more  than  one 
frame  a  complaint  for  the  recovery  of  a  count  for  a  single  cause  of  action  is  to 
single  claim  in  several  distinct  counts  set  forth  the  facts  in  different  lights  and 
or  statements,  and  the  court  will  not  aspects,  it  is  not  error  to  sustain  a  de- 
compel  him  to  elect  between  them,  murrer  to  a  count  which  is  a  mere  copy 
Velic  r.  Newark  City  Ins.  Co.,  12  Abb.  of  another,  or  which  requires  neither 
N.  Cas.  (N.  Y.  Supreme  Ct.)  309;  more  nor  less  evidence  to  establish  it 
Blank  r.  Hartshorn,  37  Hun  (N.Y.)  than  is  necessary  to  establish  the  former 
101;  Rothchild  v.  Grand  Trunk  R.  Co.  count.  Toledo,  etc.,  R.  Co.  v.  Craft. 
(Supreme  Ct.),  30  N.  Y.  St.  Rep.  642  ;  62  Ind.  390;  Leiter  t'.  Jackson,  8  Ind, 
Smith  V.  Douglass,  i^  Abb.  Pr.  (N.  Y.  App.  98;  Nevada  County,  etc..  Canal 
C.  PL)  266 ;  Jones  v.  Palmer,  i  Abb.  Pr.  Co.  v,  Kidd,  37  Cal.  282. 
(N.  Y.  Supreme  Ct.)  442;  St.  Louis  Importance  of  being  AUowed  to  Use 
Gas  Light  Co.  r.  St.  Louis,  86  Mo.  495,  Separate  Counts. — Often  the  right  to 
12  Mo.  App.  573;  Brownell  r.  Pacific  recover  will  wholly  depend  upon  the 
R.  Co.,  47  Mo.  243;  Brady  r.  Connelly,  manner  in  which  the  plaintiff  has  set 
52  Mo.  19;  St.  Louis  r.  Allen,  53  Mo.  out  his  facts;  a  plaintiff  may  fail  in  his 
49;  Owens  7'.  Hannibal,  etc.,  R.  Co.,  58  action  simply  because  he  has  not  prop- 
NIo.  386;  Brink  man  v.  Hunter,  73  Mo.  erly  pleaded  the  transaction,  which,  if 
172  ;  Collingwood  v.  Merchants'  Bank,  pleaded  in  a  different  way,  would  have 
15  Neb.  118;  Wilson  v.  Smith,  61  Cal.  entitled  him  to  a  judgment.  Van  Leu- 
209;  Demartin  v.  Albert,  68  Cal.  277;  ven  v.  Lyke,  i  N.  Y.  515. 
Cramer  r.  Oppenstein,  16  Colo.  504 ;  Thus,  where  there  were  averments 
Stearns  r.  Dubois,  55  Ind.  257;  Cavi-  which,  taken  by  themselves,  would  con- 
ness  V,  Rushton,  loilnd.  500;  Snyder  stitute  a  cause  of  action  based  on  con- 
r.  Snyder,  25  Ind.  399 ; 'Whitney  v,  tract,  but  which  were  not  stated  as  con- 
Chicago,  etc.,  R.  Co.,  27  Wis.  327;  Bish-  stituting  a  separate  cause  of  action, 
op  r.  Chicago,  etc.,  R.  Co.,  67  Wis.  610.  being,  on  the  contrary,  so  intimately 

Oonatmed  to  Make  Ctonslstent.  —  A  interwoven  with  other  averments  as  to 

complaint  setting  forth,  in  three  counts,  show  that  the  whole  theory  of  the  action 

separate  causes  of  action,  based  upon  was  based  on  tort,  the  averments  in  the 

somewhat    different    and    inconsistent  complaint  showing  a  cause  of  action  in 

facts,  but  all  for  the  recovery  of  the  tort ;  and,  upon  a  motion  being  made, 

same  indebtedness,  each   count  being  after  all  the  evidence  was  in,  for  a  dis- 

sufficient  in  itself  to  sustain  a  recovery  missal  of  the  complaint,  on  the  ground 

of  the  sum  claimed,  is  to  be  construed  that  the  evidence  did  not  sustain  the 

so  as  to  render  the  whole  complaint  cause  of  action  in  tort  alleged  in  the 

consistent,  if  susceptible  of  such  con-  complaint,  the  plaintiff  made  no  claim 

•truction.     La  Pointe  v,  O'Malley,  46  to  recover  on  a  cause  of  action  upon 

Wis.  35.  contract  claimed  to  be  set  forth  in  the 
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as  a  carrier,  and  in  another  as  a  warehouseman,  in  an  action  for 
the  loss  of  goods.^ 

complaint,  and  the  court  granted  the  Both  these  sections  were  omitted  from 

motion,  to  which  plaintiff  excepted,  the  the  Code  of  1873,  and  it  has  been  held 

court  held  that  the  complaint  must  be  that  the  effect  is  to  remit  parties  to  the 

regarded  as  containing    but  a  single  common-law  rule,  allowing  the  same 

cause  of  action,  viz.,  one  in  tort,  and  that  cause    of    action    to     be     pleaded    in 

plaintiff  could  not  sustain  his    excep-  different  counts.    Sadler  v,  Olmstead, 

tion  on  the  ground  that  the  evidence  79  Iowa  121 ;  Pearson  v.  Milwaukee, 

sustained  those  averments  in  the  com-  etc.,  R.  Co.,  45  Iowa  497;  Van  Brunt 

plaint,     which,    if   taken     separately,  v.    Mather,    48    Iowa    503;    Peck    v, 

might  be  deemed  to  state  a  cause  of  ac-  Schick,  50  Iowa  281. 

tion  on  contract.    Bowman  v.  Purtell,  Under  section  2935  of  the  Revision 

47  N.  Y.  Super.  Ct.  403.  it  was  necessary  for  the  petition  to 

DUereUon  of  Court. — It    is    wholly  state    that    the    plaintiff  claimed    to 

within  the  sound  discretion  of  the  trial  recover  but  for  one  of  such  causes, 

court,  whether  the  plaintiff  will  be  per-  Camp  v,  Wilson,  16  Iowa  227. 

mitted  to  use  more  counts  than  one  in  But  such  a  statement  is  now   not 

the  statement  of  a  single  cause  of  ac-  necessary;  yet  if  made,  will  not  vitiate, 

tion.     Unless  there  is  an  abuse  of  such  Pearson  v,  Milwaukee,  etc.,  R.  Co.,  45 

discretion  the  appellate  court  will  not  Iowa  497. 

interfere  with  its  action.  Hawley  v.  Where  two  counts  of  a  petition  were 
Wilkinson,  18  Minn.  525 ;  Plummer  v,  much  the  same  in  legal  effect,  it  was 
Mold,  22  Minn.  16;  Manders  v.  Craft,  3  held  that  no  prejudice  could  have  re- 
Colo.  App.  236.  suited  from  overruling  a  motion  to 
Doable  ABpect. — The  practice  of  using  require  plaintiff  to  elect  the  count  upon 
several  counts  for  one  cause  of  action  which  it  would  proceed  and  to  strike 
corresponds  to  the  practice  in  chancery  the  other  from  the  petition.  Taylor 
of  framing  a  bill  with  a  double  aspect.  County  v,  Standley,  79  Iowa  666. 
Stevens  v.  New  York,  84  N.  Y.  305;  1.  "There  were  two  different  lots  of 
Wheelock  v.  Lee,  74  N.  Y.500;  Hale  wool  received  by  the  company  as 
7'.  Omaha  Nat.  Bank,  49  >f.  Y.  626;  carrier,  at  different  times  and  places. 
Bradley  f.  Aldrtch,  40  N.  Y.  504;  It  might  be  difficult  to  tell  in  advance 
Sternberger  v.  McGovern,  56  N.  Y.  what  the  evidence  would  show  in  re- 
12;  Margraf  v,  Muir,  57  N.  Y.  159;  gard  to  the  liability  of  the  defendant, 
Jones  V.  Palmer,  i  Abb.  Pr.  (N.  Y,  and  what  facts  would  appear  on  the 
Supreme    Ct.)    442 ;    Schew    v.    New  trial.  The  proofs  might  show  that  even 

r                                       York,  etc.,  R.  Co.  (Buffalo  Super.  Ct.),  in  respect  to  the  same  lot  of  wool  the 

12  N.  Y.  St.  Rep.  99.  company  was  liable  as  to  a  portion  as 

Iowa. — Previous  to  the  Code  of  1873,  carrier, 'and   as  to  the  rest  was  only 

the  compilation  of  Iowa  statutes  known  liable  as  warehouseman.  Of  course  the 

as  the  *'  Revision  *'  had  two  provisions  plaintiffs  would  be  entitled  to  recover 

]                                      on  the  subject  of  separate  counts ;  sec-  for  the  loss,  if  the  evidence  showed  that 

tion  2934  of  such  Revision  required  that  the  defendant  was  responsible  therefor 

one  cause  of  action  should  be  expressed  in  either  capacity.     It  does  not  appear 

I                                      in  but  one  statement,   and,  in  case  it  that  the  defendant  was  in  any   way 

should  be  expressed  in  more  than  one,  misled  by  the  form  of  the  complaint,  or 
and  the  defendant  should  move  to  embarrassed  in  making  its  defense.  It 
strike  out  all  but  one,  it  would  be  must  have  known  the  precise  nature  of 
necessary  for  the  plaintiff  to  do  so,  or  the  claim  made,  and  did,  in  fact,  fully 
prove  as  many  causes  of  action  as  there  answer  each  distinct  cause  of  action,  ft 
were  counts,  or  pay  the  costs  of  the  is  said  that  the  plaintiff  ought  to  under- 
whole  trial.  stand  his  own  case,  and  that  the  code 
To  guard  against  the  inconvenience  requires  that  he  should  state  the  pre- 

I                                      which  might  sometimes  arise,  it  was  cise    facts  constituting    his  cause    of 

further  provided    by  section  2936  of  action  as  he  expects  to  prove  it  on  the 

^                                      such   Revision   that  a  cause  of  action  trial.     This,  as  a  general  rule,  is  un- 

might  be  stated    in    different  counts,  doubtedly  true;   but  it  is  not  always 

where  the  plaintiff  could  not  determine  possible,  in  a  transaction  of  this  char- 

\                                    which    he  wo\ild    be  able    to    prove,  acter,  to  ascertain  the  real  ground  of 
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So,  in  an  action  against  an  insurance  company  for  the  loss  of 
property  by  fire,  the  complaint  may  allege  in  one  count  the  issue 
of  a  policy  thereon,  and  in  another  count  a  contract  by  defend- 
ant to  insure  and  to  issue  a  policy.^ 

So,  where  two  distinct  and  different  claims  are  based  upon  the 
same  instrument,  although  the  plaintiff  may  be  entitled  only  to  a 
single  satisfaction,  both  may  be  stated  in  the  same  complaint,  and 
should  be  stated  in  different  counts.' 

■ 

liabilitj.    The  present  case  furnishes  a  compel  them  to  elect  on  which  count 

good  illustration  of  the  correctness  of  they  would  proceed.     It  was  held  that 

this  remark.   Before  the  proofs  were  in,  this  was  not  erroneous.    Brinkman  v. 

it  would  be  impossible  to  tell  whether  Hunter,  73  Mo.  173. 

the  defendant  could  be  held  to  the  IMfferent  Ckinaideratlons. — In  an  ac- 

liability  of  a  carrier  or  onlj  to  that  of  tion  brought  by  the  receiver  of  an  in- 

a  warehouseman.    And  as  no  substan-  solvent  and  dissolved  corporation,  upon 

tial  reason  was  shown  for  compelling  a  promissory  note  given  to  the  corpora- 

the  plaintiffs  to  elect  upon  what  ground  tion,  the  plaintiff,  in  the  first  "Count  of 

they  would  attempt  to  charge  the  de-  the   complaint,   alleged  that  the  note 

fendant,  the  court,  we  think,  was  guilty  was  executed    and    delivered    to    the 

of  no  abuse  of  discretion  in  refusing  to  company  by  the  defendant,  as  and  for 

grant  the  motion."     Per  Cole,  J.,   in  a  part  of  its  capital  stock.    The  second 

Whitney  v.  Chicago,  etc.,  R.  Co.,  27  count  was  upon  the  same  note,  alleging 

Wis.  341.  it  to  have  been  given  for  the  premium 

Where  plaintiffs  had  shipped  for  upon  a  policy  of  insurance  and  as  an 
themselves  two  lots  ofgoods,  at  different  agreement  to  contribute  ratably  to  the 
times,  over  defendant's  road  to  Chicago,  losses  and  expenses  of  the  company, 
and  had  never  received  them  at  that  It  was  held  that  the  complaint  was  not 
place,  and  defendant  claimed  that  they  unnecessarily  repetitious  in  its  state- 
were  destroyed  by  fire  in  its  Chicago  ments,  and  did  not  violate  any  provi- 
depot,  after  its  liability  as  carrier  had  sion  of  the  code.  Birdseye  7'.  Smith,  32 
ceased,  counts  charging  defendant  in  Barb.  (N.  Y.)  217. 
each  case  with  default  as  a  carrier,  Amendment. — In  an  action  on  a 
and  others  charging  in  each  case  loss  promissory  note,  an  amendment  of  the 
through  its  negligence  as  warehouse-  complaint  by  inserting  therein  a  count 
man,  were  admissible,  as  they  did  not  for  goods  sold  and  delivered,  whicli 
tend  to  mislead  defendant  in  making  its  formed  the  consideration  for  the  note, 
defense.  Whitney  v.  Chicago,  etc.,  R.  is  allowable.  Vibbard  v,  Roderick,  51 
Co..  27  Wis.  327.  See  also  article  Car-  Barb.  (N.  Y.)  616. 
RiERS,  Vol.  III.,  p.  854.  Account  and  BUl  of  Bzchange.— It  is 

Tried    upon   Botli   Theorlea. — In    an  proper  to  plead  the  same  indebtedness 

action  against  a  carrier  for  loss  of  goods,  in   different    forms    and    in    different 

although  the  complaint  is  based  solely  ways ;  and  two  claims,  one  upon  an  ac  • 

on  the  contract  of  affreightment,  if  the  count  and  the  other  upon  a  bill  of  ex- 

ca«e  is  tried  upon  the  theory  of  defend-  change,  the  indebtedness  sought  to  be 

ant*8  liability  as  carrier  and  also   his  recovered   being    the    same,    may    be 

liability  as  warehouseman,  without  ob*  joined  in  the  same  complaint.     Kim- 

jection,  an  objection   cannot  be  raised  ball  v,  Bryan,  56  Iowa  633. 

on  appeal.      Tarbell   v.  Royal    Exch.  Official  Bond. — I  nan  action  for  breach 

Shipping  Co.,  110  N.  Y.  171.  of  an  official  bond,  where  it  appeared 

1.  Velie  V.  Newark  City  Ins.  Co.,  12  that  the  officer,  being  reappointed  to 

Abb.  N.  Cas.(N.  Y.  Supreme  Ct.)  309.  the  office,  had  renewed  his  bond  in  the 

9.  Iferall. — Plaintiffs  sued  upon  a  writ-  same  amount  and  with  the  same  sure- 
ten  promise  to  pay  a  draft.  Their  peti-  ties,  and  the  plaintiff  declared  upon  and 
tion  was  in  two  counts.  In  the  first  alleged  a  breach  of  both  bonds,  and  the 
the  writing  was  declared  on  as  an  ac-  defendant  demurred  for  a  misjoinder  of 
ceptance  of  the  draft.  In  the  second  causes  of  action,  it  was  held  that  the 
they  sued  for  a  breach  of  the  promise  demurrer  was  properly  overruled.  Mat- 
to  accept.    The  trial  court  refused  to  thews  r.  Copeland,  79  N.  Car.  493. 
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d.  Express  and  Implied  Contracts. — In  analogy  to  the 
common-law  practice  of  inserting  the  money  counts  in  eveiy  dec- 
laration  in  assumpsit,  a  complaint  may  in  one  count  charge  a  lia- 
bility on  a  special  or  express  contract,  and  in  another  count  may 
seek  a  recovery  on  an  implied  contract.*  See  also  article  CON- 
TRACTS, Vol.  IV.,  p.  913. 

Renewal  Notes. — Usury  in  a  renewal  and  took  care  of,  and  furnished  hay  and 

of  a  valid  note  does  not  prevent  a  re-  other  feed  for,  fifty- two  head  of  cattle 

covery  of  the  sum  due  on  the  valid  note,  belonging  to  the  defendants,  at  the  de- 

although  it  was  surrendered  when  the  fendants'  request,  and  that  such  pastur- 

new  note  was  given  ;  but  there  should  ing,  etc.,  was  reasonably  worth  six  hun- 

be  separate  counts  for  each  note.    Win-  dred  dollars.  The  second  count  alleged 

sted  Bank  v.  Webb,  39  N.  Y.  325 ;  Wil-  that  the  plaintiff  pastured  a  like  number 

liams  7>.  McAllister,  23  N.   Y.  Wkly.  ofcattle  belonging  to  the  defendants,  un- 

Dig.  97 ;  Covington  First  Nat.  Bank  7'.  der  a  special  agreement  made  between 

Gaines,  87  Kv.  597, 10  Ky.  L.  Rep.  451.  the  plaintiff  and  the  defendants  about 

1.  Action  for  Beryices. — A   quantum  May  1,1884,  by  the  terms  of  which  the 

meruit  count  for  services  rendered  may  defendants  agreed  to  take  said  cattle  to 

be  joined  with  a  count  founded  on  an  ex-  the  city  of  New  York  and  sell  them  on 

press  contract  for  an  agreed  price ;  and  or  before  October  i,  1884,  ^^^t  after  de- 

if  the  contract  be  not  proved,  there  may  ducting  the  purchase  price  of  the  cattle 

be   a   recovery    for  the   value    of   the  and  the  cost  of  transportation,  to  pay 

services  rendered.     Ware?'.  Reese,  59  the  plaintiff  two-fifths  of  the  remainder 

Ga.  588.  of  the  proceeds  of  the  sale.    The  third 

In  an  action  for  work  and  labor  the  count  alleged  a  like  agreement  made 
complaint  contained  two  counts,  one  between  the  defendants  and  one  Peters, 
upon  an  agreement  to  pay  an  agreed  and  that  Peters  had  assigned  his  cause 
price  and  the  other  upon  the  quantum  of  action  thereunder  to  the  plaintiff.  It 
meruit;  and,  the  plaintiff^s  counsel  appeared,  from  an  affidavit  read  by  the 
having  stated  that  the  work  mentioned  plaintiff,  that  the  defendants  might 
in  both  counts  was  the  same,  thede-  claim  to  have  made  the  agreement  with 
fendants  moved  the  court  to  require  the  Peters,  who  in  fact  acted  as  an  agent 
plaintiffs  to  elect  on  which  count  they  for  the  plaintiff.  It  was  held  that  the 
would  proceed  to  trial ;  and  the  court  court  erred  in  granting  a  motion,  made 
denied  the  motion.  It  was  held  that  by  the  defendants,  to  compel  the  plain- 
there  was  no  error ;  that  under  the  code  tiff  to  elect  upon  which  of  the  three 
which  provides  that  the  complaint  must  counts  he  would  proceed  to  trial, 
contain  **  a  statement  of  the  facts  con-  Blankt'.  Hartshorn,  37  Hun  (N.Y.)  101. 
stituting  a  cause  of  action,  in  ordinary  The  plaintiff,  in  the  first  count  of  his 
and  concise  language,"  the  plaintiff  may  complaint,  alleged  that  he  did  certain 
set  them  out  in  two  separate  forms  work  for  the  defendant,  and  expended 
when  there  is  a  fair  and  reasonable  in  so  doing  the  sum  of  seven  dollars, 
doubt  of  his  ability  to  safely  plead  them  and  that  in  consideration  thereof  the 
in  one  mode  only.  Wilson  v.  Smith,  defendant  promised  to  pay  the  sum  of 
61  Cal.  209.  l^t.S^S'SS  ^^^  ^^^  ^^^^  work,  and  repay 

The  question  of  granting  or  refusing  the    sum  so  expended.      The    second 

a  motion,  made  on  the  trial,  to  compel  count  alleged  that  he  did  work  for  the 

the  plaintiff  to  elect  between  an  allega-  defendant,  that  the  latter  promised  to 

tion  of  an  agreed  price  and  an  allega-  pay  the  value  thereof,  and  that  it  was 

tion  of  the  reasonable  value  of  services,  worth  the  sum  of  $2,563.35.    The  work 

is   within  the  sound  discretion  of  the  alleged   in  each   count  was  the  same, 

trial  court.     Hawley  v,  Wilkinson,  18  Upon  a  motion  to  compel  the  plaintiff 

Minn.  525;  Wagner  r.  Nagel,  33  Minn,  to  elect  between  the  first  and  second 

348;  Plummer  v.  Mold,  22  Minn.  15;  counts  and  to  strike  out  the  other,  the 

Manders  v.  Craft,  3  Colo.  App.  236.  plaintiff  read   affidavits  showing   that 

The  first  count  of  the  complaint  al-  the  contract,  in  pursuance  of  which  the 

leged  that  from  about  May  1,  1884,  to  work  was  done,  was  made  partly  with 

January,  1885,  the  plaintiff  pastured,  fed  the    defendant   personally  and   partly 
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r.  To  Prevent  Variance. — A  cause  of  action  arising  on  con- 
tract may  be  set  forth  in  different  counts,  with  allegations  which 
are  obviously  designed  to  prevent  a  variance  between  pleading  and 
proof.* 

d.  Description  of  Tort  with  Double  Aspect.— And,  like- 
wise, the  complaint  in  an  action  for  a  tort  may  describe  the  tort 
with  a  double  aspect,  through  the  medium  of  different  counts.* 

with  a  third  person  who  was  claimed  averred  a  sale  and  delivery  of  the  same 

to  be  the  defendant's  agent.  It  was  held  merchandise  for  a  sum  certain,  on  re- 

that  the  motion  was  properly  denied,  quest  of   defendant,  and  nonpayment. 

Longpreyv.  Yates,  31  Hun  (N.Y.)  432.  A   motion  to  strike  out  one    of    the 

Aetlon  to  BeooY«r  Wliaifai^e. — In  an  counts  was  denied.  Jones  v.  Palmer, 
action  to  recover  whar^ge,  one  count  i  Abb.  Pr.  (N.  Y^  Supreme  Ct.)  442. 
of  the  complaint  was  on  an  agreement  Mortgage. — The  complaint  alleged, 
to  paj  at  certain  specified  rates.  A  as  a  first  cause  of  action,  an  usurious 
second  count  was  on  an  agreement  to  loan  of  money,  and  the  execution  and 
pay  so  much  as  it  was  reasonably  delivery  of  a  chattel  mortgage  to  secure 
worth.  On  the  trial,  defendants  moved  it ;  that  the  mortgage  was  void  and 
that  plaintiff  elect,  and  motion  was  that  it  should  be  surrendered  and  can- 
denied.  It  was  held  that  the  motion  celed.  It  then  set  forth,  as  a  second 
should  have  been  made  before  the  cause  of  action,  that  the  plaintiff  owned 
cause  was  called  for  trial.  American  certain  articles  of  personal  property 
Dock,  etc.,  Co.  v.  Staley,  40  N.  Y.  which  were  included  in  the  said  mort- 
Super.  Ct.  539.  %^g^\    that    the    defendant,     without 

For  Land  80M  and  Conyeyod. — In  an  process  of  law,  wrongfully  took   this 

action  for  the  price  of  land  sold  and  property  from  the  possession  of  the 

conyeyed,  one  count  may  rest  on  a  plaintiff  and  unjustly  detained  it.    The 

special  contract,  and  another  count  on  court  held  that  the  complaint  set  forth 

a  quantum  vahbat,    Stearns  v.  Dubois,  but  a  single  cause  of  action,  for  the 

55  Ind.  258.  takingand  conversion  of  the  property; 

'  Qooda    84fld    and    Dellyered. — In    an  that  the  statements  as  to  the  loan  and 

action  for  goods  sold  and  delivered,  the  chattel  mortgage  were  made   to  dis- 

value  thereof  being  alleged,  and  also  a  close  the  plaintiff 's  title  to  the  property, 

promise  to  pay,  it  was  held  that  as  only  and  amounted,   legally,  simply  to  an 

one  cause  of  action  was  alleged,  plain-  allegation  of  their  ownership  by  him. 

tiff  should  not  be  compelled  to  elect  Welch  i'.  Piatt,  32  Hun  (N.  Y.)  194. 

upon  which  he  would  rely,  the  quan-  Judgment  and  Note. — In  an  action  on 

turn   meruit   or  the   promise  to    pay.  a  judgment  the  complaint  may  contain 

Barrett  v.  Adler  Veneer  Seat  Co.,  12  a  count  on   the    promissory   note  on 

Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  105.  which    the    judgment    was    rendered. 

1.  Rothchild  v.  Grand  Trunk  R.  Co.  Snyder  v.  Snyder,  25  Ind.  399. 

(Supreme  Ct.),  30  N.  Y.  St.  Rep.  642.  Agreement  to  Accept  BlUs. — See  the 

ynmlaoe. — A  plaintiff  may  allege  and  case  of  Patterson  t'.  Stettauer,  40  N.  Y. 

prove  as  many  promises  as  he  may  Super.  Ct.  55,  where,  in  an  action  for 

have  to  pay  the  debt  sued  for,  if  they  are  goods    sold    and   delivered,   the  com- 

separate,   distinct    and    valid    under-  plaint  also  counted  on  a  breach  of  a 

takings.     /Walsh    x\    Kattenburgh,    8  contract  to  accept  bills  drawn  therefor. 

Minn.  127.  Arbitration. — In    the    first  count  of 

Salea. — The  complaint  contained  two  plaintiff's  petition  he  declared  upon  a 

counts.    The  first  averred  an  agree-  contract  for  hay  sold,  and  sought  to  re- 

ment  to  deliver  to  defendant  certain  cover  the  contract  price.    It  was  held 

merchandise, and  that  defendant  agreed  that  this  did  not  preclude  him   from 

to  send    to    plaintiffs     certain    other  setting  up  in  another  count  an  arbitra- 

merchandise  therefor;   that  plaintiffs  tion  and  award,  in  which  the  amount 

performed  their  part  of  the  agreement,  which   defendant    should  pay  for  the 

but  that  defendant  did  not  deliver  as  same  hay  was  determined.     Sadler  t'. 

agreed,    and    had    not    paid    for    the  Olmstead,  79  Iowa  121. 

merchandise   delivered    by    plaintiffs,  3.  False  Imprisonment  and  Malicious 

stating  its  value.    The  second  count  Proiecntion.— *A  cause  of  action  for  a 
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e.  Plaintiff  Suing  in  Representative  Capacity. — The 

principle  that  one  cause  of  action  may  be  stated  in  different 
counts  to  meet  the  exigencies  of  a  trial,  and  prevent  a  variance, 
is  particularly  applicable  where  the  plaintiff  sues  in  a  representa- 
tive capacity.^ 

/.  Authorities  Denying  the  Right  to  Use  Several 
Counts  for  a  Single  Cause  of  Action. — Notwithstanding  the 
array  of  cases  to  the  contrary,  there  are  a  great  many  well  considered 

false  imprisonment,  and  a  cause  of  ac-  negligence,  each  closing  *'  to  his  dam- 

tion  for  a  malicious  prosecution,  when  age  ten    thousand    dollars."     In    the 

both   arise  out   of  one   and  the  same  prayer  for  relief  plaintiff  asked  damage 

transaction,  may  be -respectively  alleged  *' to  the  amount  of   twenty   thousand 

in  different  counts  of  the  same  com-  dollars.'*      Upon    the  trial   the    court 

plaint.      Barr   v.   Shaw,  lo   Hun    (N.  ruled,  in  substance,  that  plaintiff  could 

Y.)  580.  only  recover  under  the  first  count ;  he 

*'  To  meet  a  possible  variance  in  the  obtained  a  verdict  for  fifteen  thousand 
proof  or  ruling  upon  the  trial  as  to  the  dollars.  Defendant  claimed  that  as  said 
validity  of  the  arrest,  a  count  or  cause  count  only  alleged  ten  thousand  dollars 
of  action  for  false  imprisonment  is  damages  the  verdict  was  unauthorized, 
added  to  one  for  malicious  prosecution.  It  was  held  that  this  was  untena- 
1  f  the  arrest  is  established  to  be  legal,  ble ;  that  the  general  prayer  for  dam- 
then  a  cause  of  action  strictly  for  ma-  ages  at  the  close  of  the  complaint  con- 
licious  prosecution  must  be  made  out.  trolled ;  but  that  if,  in  order  to  sustain 
If  the  arrest  is  held  to  be  illegal,  then,  the  recovery,  the  first  count  should 
with  a  single  count  for  malicious  prose-  have  alleged  fifteen  thousand  dollars 
cution,  a  recovery  for  false  imprison-  damages,  the  defect  was  one  that  could 
ment  could  only  be  had  by  proving  the  be  amended  on  appeal.  Schultz  i*. 
allegations  of  malice  and  want  of  Third  Ave.  R.  Co.,  89  N.  Y.  342. 
probable  cause,  which  are  only  im-  Falie  BeinreaentaUonB. — A  cause  of 
portant  in  an  action  for  false  imprison-  action  upon  a  warranty  as  to  an  article, 
ment  as  affecting  the  damages.  Such  and  a  cause  of  action  for  a  false  repre- 
a  pleading  as  the  one  in  the  present  sentation  in  respect  of  such  article,  as  to 
case  tends  to  the  attainment  of  justice.*'  matters  covered  by  the  warranty,  are 
Per  Barnard,  J.,  in  Barr  v.  Shaw,  10  separate  and  distinct  causes  of  action. 
Hun  (N.  Y.)  580.  A  complaint  combining  the  two  causes 

MegUsenoe. — In  an  action  for  killing  of  action  is  not  obnoxious  to  the  objec- 

a  horse  by  a  train,  the  complaint  may  tion  of  stating  the  same  cause  of  action 

in  one  count  charge  a  liability  on  ac-  in  two  forms,  although  but  one  sum  of 

count  of  negligence  in  the  operating  of  money,   under    the  allegations  of  the 

the   train,  and  in  another  count  may  complaint,can  be  recovered  under  either 

rely  on  the  defendant's  failure  to  fence  cause  of  action  or  both.     Seymour  z\ 

according    to    law.     Pearson   v.    Mil*  Lorillard,  51  N.  Y.  Super.  Ct.  399. 

waukee,  etc.,  R.  Co.,  45  lo^a  497 ;  Jen-  See  the  case  of  Marsh  v,  Webber,  13 

sen  If.  Union  Pac.  R.  Co.,  6  Utah  253.  Minn.  109,  where  a  doubt  is  expressed 

Treapais. — Plaintiff's  complaint  con-  as  to  whether  it  is  allowable  to  frame 

tained  three  counts ;  the  first  alleged,  in  a  complaint  either  for  a  false  warranty 

substance,  that  on  October  30,  1877,  he  or  for  a  deceit,  as  the  evidence   may 

got  upon  the  rear  platform  of  one  of  establish  one  or  the  other  cause  of  ac- 

defendants*  cars  as  a  passenger;  that  the  tion. 

conductor,  without  asking  him  for  his  1.  "  The  refusal  to  require  an  election 

fare  or  giving  him  an  opportunity  to  was  not  an  abuse  of  discretion,  in  view, 

pay  it,  violently  threw  him  off  from  the  especially,  of  the  fact  that  the  plaintiff 

car  in  front  of  a  car  passing  upon  an  was  suing  as  executor,  and  upon  a  cause 

adjoining  track,  and  he  was  run  over  of  action,  the  precise  facts  in  respect  to 

and  injured  **to  his  damage  ten  thou-  which  may  well  have  been  supposed  to 

sand  dollars.*'    The  other  two  counts  have   been  unknown  to  the  plaintiff." 

related  to  the  same  accident,  alleging  Per  Dickenson,  J.,  in  Rhodes  v.  PrtLj^ 

that  it  occurred  through  defendants'  36  Minn.  393. 
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code  cases  which  deny  the  right  of  the  plaintiff  to  set  forth  a 
single  cause  of  action  in  more  than  one  count.    They  hold  that 
there  can  be  but  one  substantially  true  statement  of  a  single  cause 
of  action  ;  that  the  party  pleading  should  know,  beforehand,  what 
are  his  facts ;  that  as  the  codes  of  procedure  abolish  fictions,  they 
also  abolish,  by  implication,  the  doctrine  of  several  counts  for  one 
cause  of  action.^  But  these  cases  do  not  at  all  deny  the  right  of  the 
plaintiil  to  set  forth  fully,  in  a  narrative  form,  in  a  single  count,  all 
the  facts  of  his  cause  of  action.    They  do  not  inhibit  duplicity  in  the 
single  count,  as  did  the  rule  at  common  law.    The  plaintiff  in  one 
count  may  set  forth  several  distinct  matters,  by  any  one  of  which  the 
cause  of  action  is  sufficiently  supported.     The  above  cases  do  not  es- 
tablish the  common-law  rule  that  a  count  must  not  be  double.' 

1.  Idaho. — People  v.  Slocum,  i  Ida*  Where,  in  an  action  for  work,  labor  and 

ho  63.  services,  the  complaint  alleged  that  the 

Minnesota, —  Hewitt  v.  Brown,  2i  **  services  were  reasonably  worth  the 

Minn.  163.  sum  of  one  thousand  dollars,  which  de- 

Missonri. — Ehrlich  v,  i£tna  L.  Ins.  fendant  promised  and  agreed  to  pay," 

Co.,  88  Mo.  249.  it  was  held,  on  motion  to  make  the  com- 

New   York.  —  Gardner  v.  Locke,  2  plaint  more  definite  and  certain,  that 

CIt.  Pro.  Rep.  (N.  Y.  C.  PI.)  252;  Nash  the  complaint  set  out  two  causes  of  ac- 

V,  McCauley,9  Abb.  Pr.  (N.  Y.  C.  PI.)  tion  for  the  same  claim,  and  that  the 

159;  Dickens  v.  New  York  Cent.  R.  plaintiff  must  elect  on  which  he  would 

Co.,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  go  to  trial,  and  amend  his  complaint 

228 ;  Stockbridge  Iron  Co.  v.  Mellen,  5  accordingly.    Gardner  t'.  Locke,  2  Civ. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  439;  Pro.  Rep.  (N.  Y.  C.  PI.)  252. 

Whittier  v.  Bates,  2  Abb.  Pr.  (N.  Y.  A  complaint  so  framed  that  it  will 

Supreme  Ct.)  477;  Sipperly  v,  Troy,  admit  proof  of  an  implied  contract  to 

etc.,  R.  COm  9  How.  Pr.  (N.  V.  Supreme  pay  what  services  are  reasonably  worth, 

Ct.)  83;   Roberts  v,  Leslie,  46  N.  Y.  as  well  as  an  express  promise  to  pay  a 

Super.  Ct.  76;  Comstock  v.  Hoeft,  i  N.  particular  sum  therefor,  is  inartificial 

Y.  Month.  L.  Bui.  43;  Fern  r.  Vander-  and  objectionable.     Hewitt  v.  Brown, 

bilt,  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  21  Minn.  163. 

72;  Lackey  v,  Vanderbilt,  10  How.  Pr.  Where  the  petition  counts  on  both 

(N.  Y.  Supreme  Ct.)  155;  Dunning  iu  the  theory  of  a  breach  of  the  contract 

Thonaas,  u  How.  Pr.  (N.  Y.  Supreme  and  a  quantum  meruit^  the  remedy  of 

Ct.)  281;  Churchill  v.  Churchill,  9  How.  the  defendant  is  by  motion.    Ehrlich 

Pr.  (N.  Y.  Supreme  Ct.)  ^52 ;  Mead  v.  v.  ^tna  L.  Ins.  Co.,  98  Mo.  249. 

Mali,  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  2.  See  article  Duplicity.  Buckman 

347 ;  Hepburn  v.  Babcock,  9  Abb.  Pr.  v,  Astor  Mut.  Ins.  Co.  (July  Special 

(N.  Y.  Super.  Ct.)  159,  note.  Term,  i85i),ciV*<f  in  Ketcham  v.  Zere- 

OAfV?.— Ferguson  v,  Gilbert,  16  Ohio  ga,  i  E.  D.  Smith  (N.Y.)  553;  Willis 

St.  88.  V.  Morse  (Supreme  Ct),  7  N,  Y.  Supp. 

Texas. — Beat  v.  Alexander,  6  Tex.  304;  Williams  v.  Randon,  10  Tex.  74; 

81;   Caldwell  v.   Haley,  3  Tex.  317;  Fox  v.  Pennsylvania  R.  Co.,  2  Handy 

cClelland  V.Smith, 3 Tex.  210;  Mays  (Ohio)  170;   Ferguson  v.  Gilbert,  i6r 

-o.  Lewis,  4  Tex.  38.  Ohio  St.  88 ;  Sturges  v.  Burton,  8  Ohio 

Wisconsin. — Bishop  v.  Chicago,  etc.,  St.  215. 

R.  Co.,  67  Wis.  611.  '*  The  plaintiffs  in  this  case  had  but 

It  has  been  held  that  the  use  of  more  one  cause  of  action,  the  facts  of  which 

counts  than  one,  in  which  to  plead  a  they  could  have  set  out  in  one  state' 

single  cause  of  action,  violates  the  rule  ment.    Pleadings  under  the  code  must 

of   code    pleading  which    requires  a  be  as  liberally  construed  as  the  stating 

cause  of  action  to  be  stated  without  part  of  a  bill  in  chancery  by  courts  o\ 

repetition  or  redundancy.   Nasht;.  Mc-  equity;   and  hence,  there  is  no  more 

Cauley,  9  Abb.  Pr.  (N.  Y.  C.  PI.)  159.  necessity  for  stating  the  facts  constitut- 

"              and    Unpllad    ContnMt.  —  ing  a  single  cause  of  action  separately 
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Another  reason  which  has  been  assigned  to  inhibit  the  use  of  sev- 
eral counts  for  one  cause  of  action  is,  that  the  codes  of  procedure 
are  so  liberal  in  their  allowance  of  amendments  that  any  variance 

and  in  different  forms  under  the  codej  one  count  that  he  is  either  one  or  the 

than  there  -was  for  courts  of  equity,  or  other  when  the  liability  would  be  the 

of  admiralty,  to  have  adopted  such  a  same  either  way.     Floyd  v,  Patterson, 

practice."      Per  Swan,  J.,  in  Sturges  v.  72  Tex.  302. 

Burton,  8  Ohio  St.  218.  Where  the  plaintiff,  a  lessee,  had  re- 

Narratiye  Mode. — It  is  often  necessary  ceived   a  renewal   lease,  executed   by 

to  allow  a  narrative  mode  of  stating  all  other  persons,  in  part,  than  the  original 

the  facts  in   a  complaint  constituting  lessors,  and  brought  an  action  against 

the  plaintiff's  case,  as  was  frequently  the  original  lessors  for  a  breach  of  the 

done  in  a  bill  in  chancery,  and  some-  covenants,  it  was  held  that  although  he 

times  in  an  action  on  the  case.     For  stated  in  his  complaint  in  one  count  a 

instance,  where  the  original  cause  of  breach   of   covenants   in   the   renewal 

action  (work  and  labor,  or  a  promissory'  lease,  as  well  as  of  those  in  the  original 

note,  etc.)  is  set  forth,  and  also  a  judg-  lease,  and  the  proper  parties  to  an  ac- 

ment  obtained  thereon  in  another  state,  tion  on  the  renewal  lease  were  not  be- 

Thompson  v,  Minford,   11    How.    Pr.  fore  the  court,  the  complaint  was  suffi- 

(N.  Y.  Supreme  Ct.)  273.  cient  on  demurrer  as  an  action  on  the 

Bey«ral  Acts  of  Negligence. — In    an  original    lease    for   a    breach    of   the 

action  for  damages  for  one  injury,  if  covenants  in  that  lease  alone.     Lord  r. 

plaintiff  relies  on  several  acts  of  negli-  Vreeland,  15  Abb.  Pr.  (N.  Y.  Supreme 

gence,  he  should  allege  all  in  one  count,  Ct.)  122. 

averring    that    they  were    the    cause,  Defendants  were  joint  assignees  of  a 

etc.,  and  if  he  proves  on  the  trial  that  lease  in  fee  subject  to  an  annual  rent, 

any  one  of  them  was  the  cause,  his  and  plaintiff,  who  was  the   devisee  of 

complaint  is   sustained.     There  is  no  the  lessor,  brought  an  action  against 

necessity  for  different  counts.     Dickens  both  for  the  whole  rent  due,  and  alleged 

V.  New  York  Cent.,  etc.,  R.  Co.,    13  in  his  complaint,  in  a  single  count,  that 

How.  Pr.  (N.  Y.  Supreme  Ct.)  228.  he  did  not  know   in  what  proportion 

Gontraot  and  Award. — The  complaint  they  held  the  lands,  or  whether  jointly 

set  forth  a  loss  under  a  policy  of  fire  or    severally,    and     prayed    judgment 

insurance.      It   also   alleged   that  de-  against  them  jointly  if  it  should  turn 

fendant  agreed  to  give  $3,800  in  settle-  out  they  were  jointly  liable,  or  several- 

ment,    and    that     plaintiff   demanded,  ly  for  their   proper  portions  if  their 

under  the  terms  of  the  policy,  to  have  liability   was  several;   and  after  issue 

the  loss  fixed  by  arbitrators,  which  was  joined,  it  appeared  that  they  were  sever- 

refused,    and    plaintiff   then    selected  ally  liable.     The  court  held  that  the 

arbitrators,  after  notice  to  defendants,  complaint  was  properly  drawn  and  that 

who  found  the  damages  to  be  $3,800.  It  the   plaintiff  was  entitled   to   recover 

was  held  proper  to  deny  a  motion  to  from  each  defendant  the  proper  propor- 

compel  plaintiff  to  make  the  complaint  tion  of  rent  due  from  him.     Van  Rens- 

more  definite  and  certain  by  stating  an  selaer  z\  Layman,  10  How.  Pr.  (N.  Y. 

alleged  cause  of  action  on  the  policy  Supreme  Ct)  505. 

separately   from   an    alleged   cause  of  In  pleading  statements  in  the  alter- 

action    on   a  special    agreement,   and  native,  each  of  the  alternatives  must 

separately   from   an   alleged  cause   of  state  a  legal   cause  of  action,   and  if 

action     on     an    award.       Walters     v.  either  of  the  statements  is  insufficient 

Continental  Ins.  Co.,  5  Hun   (N.  Y.)  in  law,  the  entire  pleading  is  defective. 

343'  Hewitt  xk  Truitt,   23  Mo.   App.  443; 

AlternattTO  Pleading.-- When  a  plead-  Doyle  v.  Truitt,  23   Mo.  App.  448; 

er  is  doubtful  about  the  particular  facts  Curran  v,  Olmstead,  loi  Ala.  692. 

which  he  can  establish,  he  may  plead  If  objection  to  pleading  or  evidence 

in  the  alternative;  thus,  whether,  under  has  not  been  seasonably  taken,  a  party 

a  given  state  of  facts,  one  is  to  be  con-  may  properly  be  allowed  to  go  to  the 

sidered  as  the  agent  or   a  partner  of  jury  for  a  recovery  on  a  conclusion  of 

another  is  often  di-fficult  to  determine,  fact  which  may  be  sustained  on  either 

and  in   such   a   case    it    is   peculiarly  of  two  inconsistent  grounds  alleged  in 

proper  to  permit  a  party  to  allege  in  the   alternative,  in  one  count  of   the 
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which  the  several  counts  are  designed  to  meet  can  be  met  by  an 
amendment.^ 

XflBMdy  Ibr  Violation  of  Bnk — Ileotion  of  Oonnt. — Where  it  is  not  allow- 
able to  plead  a  single  cause  of  action  in  several  different  counts, 
the  proper  remedy  for  a  violation  of  the  rule  is  by  motion  to  com- 
pel the  plaintiff  to  elect  which  count  shall  stand,  and  to  strike  out 

complaint.    Everitt  v,  Conklin,  90  N.  2.  To  sustain  the    petition   as  con- 

Y.  645.  taintng  a  good  cause  of  action,  if  such  a 

Indfina — In  an  action  to  enjoin  the  combination    of    facts    can    be   found 

collection  of  a  tax  levied  as  an  appro-  stated,  though  all  the  other  facts  stated 

priation   to  a   railroad  company,  the  maybe  liable  to  the  exceptions  taken, 

complaint  may  set  out  the  proceedings  and  must  henceforth  be  treated  as  sur- 

resultlng  in  the   levying  of  such  tax,  plusage. 

and  then,  in  the  same  paragraph,  state  3.  To  sustain  the  petition  only  when 

separately  each  cause  of  objection  to  the    facts    stated,    giving  a  cause    of 

the  tax.     And  then  the  defendant  may  action,  stand   in   consistent  harmony, 

demur  or  plead  to  each  specification  of  when  separately   and  conjointly  con- 

objections,  a»  to  separate  paragraphs  sidered,  in  connection  with  other  facts 

of  complaint.  Consequently,  his  motion  stated.      Edgar  t^.  Galveston  City  Co., 

to  cause  the  complaint  to  be  separated  46  Tex.  421. 

into  as  many  paragraphs  as  there  are  1.  Muzzy  v,  Ledlie,  23  Wis.  445. 

such  specifications  should  be  overruled.  The  statement  of  the  case  in  differ- 

Mustard  v.  Hoppess,  69  Ind.  324.  ent  forms,  for  the  purpose  of  guarding 

I^ikewise,  in  an    action   to   recover  against  a  variance  between  the  allega- 

damages  for  the  breach  of  two  or  more  tzon  and  the  proof,  is  no  longer  neces- 

of  the  covenants  contained  in  a  deed,  it  sary.     If  there  is  any  variance  between 

is  not  necessary  that  the  breach  of  each  the  allegations  and  the  proofs  in  anj'  of 

of  such  covenants  should  be  stated  in  a  the  details  of  the  case,  the  party  will, 

separate  paragraph  of  the  complaint ;  upon  the  trial,  be  allowed  to  amend,  so 

and  where  several  breaches  have  been  as  to  adapt  his  pleading  to  his  case  as 

stated    in  a  single    paragraph  of  the  proved,  upon  such  terms  as  may  be  just 

complaint,    the    sufficiency     of    each  — provided   no   new    cause    of    action 

breach  maybe  separately  tested  by  a  is    stated.      Dunning    v,   Thomas,    11 

demurrer  thereto,  in  the  same  manner  How.  Pr.   (N.   Y.   Supreme  Ct.)  281. 

and  to  the  same  extent  as  if  such  breach  See    article    Amendments,    Vol.  I., 

had  been  pleaded  in  a  separate  para-  p.  458. 

graph.    Sheetz  v.Longlois,69lnd.  491.  Negligence. — In  an  action  to  recover 

Tazaa. — Under  the  Texas  system  of  damages  for  personal  injuries  caused 
practice,  which  permits  the  plaintiff,  by  an  explosion  of  gas  in  the  fire  box  of 
after  giving  a  full  statement  of  his  cause  an  engine  plaintiff  was  running,  as 
of  action,  to  add  such  allegations,  perti-  engineer  in  defendant's  employ,  the 
nent  to  the  cause,  as  he  may  think  alleged  negligence  charged  in  the  com- 
necessary  to  maintain  his  suit,  a  his-  plaint  was  that  the  defendant  failed  to 
torr  of  the  facts  out  of  which  plaintiff's  furnish  a  suitable  and  proper  locomo- 
rights  are  supposed  to  grow  is  often  tive;  that  the  one  furnished  was  de- 
given,  which  may  embrace  several  fective  and  out  of  repair,  owing  to 
causes  of  action,  perfectly  or  imper-  which  the  explosion  occurred.  An 
fectlj  stated,  with  prayer "^for  alterna-  amendment  of  the  complaint  was 
tive  relief.  When  such  petition  is  ex-  allowed  by  inserting  averments  to  the 
cepted  to,  in  such  way  as  to  test  the  effect  that  the  fuel  furnished  by  defend - 
plaintiff^s  right,  under  every  aspect  of  ant  for  use  on  said  engine  was  unfit 
his  case,  to  any  of  the  reliefprayed  for,  and  dangerous,  and  by  reason  of  this 
it  is  the  duty  of  the  court :  and  the  defective  condition  of  the  boiler, 

I.  To  ascertain  what  combination  of  the  explosion  occurred.     It  was    held 

facts  can  be  found  stated  in  the  peti>  that  the  amendment   was  within   the 

tion  which  will  constitute  a  cause  of  jurisdiction  of  the  trial  court ;  that  the 

action,  responsive  to  the  prayer  for  allegation  added  did  not  constitute  a 

general  relief ,  or  to  any  prayer  for  spc-  new  cause  of  action.     Davis  v.  New 

cial  relief,  York,  etc.,  R.  Co.,  no  N.  Y.  646. 
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the  others.*  But  before  the  motion  will  be  granted  the  court 
must  be  satisfied  that  the  several  counts  are  really  for  one  and  the 
same  cause  of  action.  A  mere  suspicion  that  they  are  is  not 
enough  to  justify  the  granting  of  the  motion.* 

2.  At  Common  Law. — At  common  law  the  rule  was  drastic  that 
pleadings  must  not  be  double  ;  the  declaration  could  not,  in  sup- 
port of  a  single  demand,  allege  several  distinct  matters,  by  any 


1.  Colorado, — Cramer  v.  Oppenstein,  Betting    Aaid«    Ckimplaliit. — Because 

i6  Colo.  504.  the  cause  of  action  is  stated  in  more 

Kansas,  —  Andrews   v,  Alcorn,   13  counts  than  one,  this,  while  it  may  be 

Kan.  352;   Curtis  v,  Buckley,  14  Kan.  a  ground  for   a   motion  to    elect,    is 

449.  not  a  ground   for    setting    aside    the 

New   Tork, — Roberts   v,  Leslie,  46  complaint.      Higgins    v.   Thomas,    13 

N.   Y.   Super.    Ct.   76;    Comstock   v.  Abb.  Pr.  (Brooklyn  City  Ct)  72, note. 

Iloeft,  I  N.  Y.  Month.  L.  Bui.  43 ;  Fern  But  in  the  following  cases  the  com- 

V.  Vanderbilt,  13  Abb.  Pr.  (N.  Y.  Su-  plaints  were  set  aside,  with  leave  to 

preme  Ct.)  72;  Lackey  v.  Vanderbilt,  plead  anew:  Ford  v,  Mattice,  14  How. 

xo  How.  Pr.  (N.  Y.  Supreme  Ct.)  155 ;  Pr.  (N.Y.  Supreme  Ct.)  91;  Dunning  v. 

Hepburn  v,  Babcock,  9   Abb.  Pr.  (N.  Thomas,  11  How.  Pr.  (N.  Y.  Supreme 

Y.  Super.    Ct.)    159,    note;    Gardner  Ct.)  281 ;  Whittier  v.  Bates,  2  Abb.  Pr. 

V.   Locke,  2  Civ.    Pro.    Rep.   (N.   Y.  (N.   Y.  Supreme  Ct.)  479;    Sippcrlv 

C.  PI.)  252 ;  Walter   v,   Lyon,    17  N.  :-.  Trov,  etc.,  R.  Co.,  9  How.  Pr.  (ll. 

Y.    Wkly.    Dig.  305;  Hess  v,  Buffalo,  Y.  Supreme  Ct.)  83. 

etc.,  R.  Co.,  29  Barb.  (N.  Y.)  391;  Nash  Demurrer. — The  remedy  for  the  use 

V.  McCauley,  9  Abb.  Pr.   (N.  Y.   C.  of  several  counts  for  one  cause  of  ac- 

Pl.)  1C9.  tion  is  motion   to  elect;  a    demurrer 

Ohio. — Sturges  v.  Burton,  8  Ohio  St.  therefor  is  improper.     Hillman  v,  Hill- 

215;  Ferguson  f  .Gilbert,  16 Ohio  St. 88.  man,  14  How.  Pr.  (N.  Y.  Supreme  Ct) 

Wisconsin,  —  Muzzy   v.   Ledlie,   23  456;  Lackey  v.  Vanderbilt,   10   How. 

Wis.  445.  Pr.  (N.  Y.  Supreme  Ct.)  155;  Young 

Motion    to    Strike.  ~  The    plaintiff  v.  Edwards,  11  How.  Pr.  (N.  Y.  Su- 

should  be  given  an  opportunity  to  elect  preme  Ct.)    301 ;    Higgins  v.  Thomas, 

which  count  he  will  retain;  it  is  not  13  Abb.  Pr.  (Brooklyn  City  Ct.)  72,  note, 

proper  to  move  to  strike  out  certain  Iowa, — A  party  pleading  double  has 

designated  counts.     Cramer  v,  Oppen-  the  right,  undersection  2903of  the  Revi- 

stein,  16  Colo.  504.     But  see   Fox  v,  sion  of  x86o,  to  elect  to  rely  upon  one  of 

Pennsylvania  R.  Co.,  2  Handy  (Ohio)  two  causes  of  action  set  out  and  have 

170,  where  a  motion  to  strike  out  one  the  others  stricken  out,  or  to  redivide 

of  the  counts  was  granted.     In  Nash  v,  the  count  or  division  complained  of; 

McCauley,  9  Abb.  Pr.   (N.  Y.  C.  PI.)  and  an  order  of  the  court,  directing  a 

159,  the  court  ordered  the  first  count  party  to  stand  upon  one  cause  of  action 

stricken  out  unless  the  plaintiff  elected  set  out  in  one  count  of  the  petition  and 

to  retain  it.  strike  out  the  others,  without  giving 

Time  of  Motion  to  Elect. — A  motion  him     the  alternative  to  redivide,  was 

to  compel  plaintiff  to  elect  on  which  erroneous.     Cracraft    v.    Cochran,    16 

count   he  will   rely  will  be  in  season,  Iowa  301. 

after  defendant  has  procured  an  exten-  8.  Smith  v,   Douglass,  15  Abb.   Pr. 

sion  of  time  to  answer.     Muzzy  v.  Led-  (N.  Y.  C.  PL)  266;  Jones  v.  Palmer,  i 

lie,  23  Wis.  445.  Abb.  Pr.    (N.  Y.   Supreme  Ct.)  442; 

Surplnsage. — If  the  complaint  con-  Thompson    v,  Minford,  11   How.    Pr. 

tains  a  full  statement  of  the  facts  con-  (N.  Y.  Supreme  Ct.)   273;    Flynn  r. 

stituting  the  plaintiff 's  cause  of  action,  Bailey,   50   Barb.   (N.  Y.)   73;    Suni- 

and  this  is  improperly  followed  by  an-  merville  v,  Metcalf,  15   N.  Y.  Wkly. 

other  count,  differing  from  the  former  Dig.  154;  Ketcham  v.  Zerega,  i  E.  D. 

only  in  being  more  general  in  its  form,  Smith   (N.  Y.)    553,  citinjr  Buckman 

and  no  objection  is  taken,  the  second  v,  Astor  Mut.  Ins.  Co.  (^ly   Special 

count  may  be  regarded  as  surplusage.  Term,  1851). 

Ferguson  v,  Gilbert,  16  Ohio  St.  88.  DUTerent  Amottiits.— The    complaint 
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one  of  which  that  demand  was  sufficiently  supported.  Therefore, 
to  obviate  this  rule,  the  practice  grew  up  of  using  several  counts 
for  one  cause  of  action,  for  the  purpose  of  fully  exhibiting  plain- 
tiffs cause  of  action.  The  several  counts  were  adopted  merely  as 
so  many  different  forms  of  propounding  the  same  cause  of  action 
and  were  a  mere  evasion  of  the  rule  against  duplicity.  The  com- 
mon law  allowed  the  pleader  to  state  his  single  cause  of  action  in 
as  many  different  counts  as  he  chose,  if  his  discretion  in  their  use 
was  fairly  and  rationally  exercised.^ 

SBgiABd. — As  the  practice  of  using  several  counts  for  one  cause 
of  action  was  carried  to  a  great  extreme,  to  the  harassing  of  the 

contained  two  counts;  one  for  goods  duplicity;  for  the  object  of  that  rule, 

sold  and  delivered  at  an  agreed  price  as   formerly   explained,   is  to  prevent 

of  $259.36,  the  other  for  goods,  of  the  several  issues  in  respect  of  the  same 

value  of  |2 10.74,  delivered  on  a  written  demand  onljr;  there  being  no  objection 

order;    and  demanded   judgment   for  to  several  issues  where  the  demands 

$210.74.  It  was  held  that  there  was  suffi-  are    several.      But    it    happens    more 

cient  dissimilarity  to  relieve  the  plead-  frequently  than  otherwise  that,  when 

ing   from   the   charge  of  unnecessary  various  counts  are  introduced,  they  do 

repetition,  and  that  plaintiff  should  not  not  really  relate  to  distinct  claims,  but 

be  compelled  to  elect  on  which  count  he  are  adopted  merely  as  so  many  differ- 

would  rely.     Schuyler   v.    Peck  (City  ent  forms  of    propounding  the  same 

Ct.),  39  N.  Y.  St.  Kep.  660.  cause  of  action,   and  are,  therefore,  a 

SaBM    Amonnta. — It  cannot    be    in-  mere  evasion  of  the  rule  against  du- 

ferred  that  there  is  only  a  single  cause  plicity.     This  is  a  relaxation  of  very 

of  action  merely  because  the  amounts  ancient  date,  and  has  long  since  passed, 

claimed  in  the  several  counts  are  the  by  continual  sufferance,  into  allowable 

same.     Carney  v,  Bernheimer,  3  N.  Y.  and  regular  practice.     It  takes  place 

Month.  L.  Bui.  33.  when  the  pleader,  in  drawing  the  dec- 

AJBdaTlt. — Where   it    appears,  from  laration   or  bill   in  any  action,  or  in 

the  face  of  the  complaint  itself,  that  preparing  the  preecipe  for  an  original 

several  counts   therein  are   really   for  writ    in  trespass,  or    trespass  on   the 

one  cause  of  action,  no  affidavit  by  the  case,  after  having  set  forth  his  case  in 

defendant    is   required   as   proof  that  one  view,  feels  doubtful  whether,  as  so 

there  is  really  but  one  cause  of  action  stated,  it  may  not  be  insufficient   in 

against  him.     Ford  r.  Mattice,  14  How.  point  of  law,  or  incapable  of  proof  in 

Pr.  (N.  Y.  Supreme  Ct.)  91.  point  of  fact;  and   at  the  same  time 

But  if  it  is  not  so  apparent  from  an  perceives  another  mode  of  statement, 

inspection    of  the  complaint  that  all  by   which  the  apprehended  difficulty 

the  counts  relate  to  one  cause  of  action,  may  probably  be  avoided.     Not  choos- 

then   the  defendant  must  make  it  ap-  ing  to  rely  on  either  view  of  the  case 

pear  by  his  affidavit  in  support  of  his  exclusively,   'he    takes    the   course  of 

motion.    Lackey  t\VanderbUt,  10  How.  adopting  both ;  and  accordingly  inserts 

Pr.  (N.  Y.  Supreme  Ct.)  155.  the  second  form  of  statement  in  the 

Iowa. — Where  the  petition  in  an  ac-  shape  of  a  second  count,  in  the  same 

tion  contains  two  counts  for  the  same  manner  as  if  he  were  proceeding  for  a 

cause  of  action,  and  the  plaintiff  de-  separate  cause  of  action.     If,  upon  the 

clines,  on  motion,  to  strike  out  one  of  same  principle,  he  wishes  to  vary  still 

the  counts,  he  will  be  liable  for  all  the  further  the   method   of  allegation,  he 

costs  incurred  in  the  action,  if  he  fails  may  find   it  necessary   to  add    many 

on  the  trial  to  establish  a  distinct  cause  other  succeeding    counts    besides  the 

of  action  for  each  count.    Watson  v.  second ;  and  thus,  in  practice,  a  great 

Bell,  37  Iowa  640.  variety  of  counts  often  occurs  in  re- 

1.  See  article  Duplicity.  spect  of  the  same  cause  of  action;  the 

"  The   use   of  several  counts,  when  law  not  having  set  any  limits  to  the 

applied  to  distinct  causes  of  action,  is  discretion  of  the  pleader,  in  this  respect, 

quite  consistent  with  the  rule  against  if   fairly     and    rationally    exercised." 
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defendant,  and  the  multiplication  of  costs,  rules  were  adopted  by 
the  various  English  courts  inhibiting  the  use  of  more  than  one 
count  for  a  single  cause  of  action,  except  in  certain  designated 
cases.* 

Stephen  on  Pleading  (Tylers  ed.),  p.  ist  in  substance,  the  same  cause  of  ac- 

259.  tion,  intended  to  meet  the  evidence  at 

Writ  of  Blclit. — In  a  writ  of  right  or  the  trial.     O'Conner   r.   Hurlej,   147 

writ   of    entrjr  double  counts  are  not  Mass.  149. 

admissible,    and    this   maj    well    be  Abandoning   a   Connt. — If  there  are 

pleaded   in    abatement.     Overseers  of  two    counts   for    the    same    cause   of 

Poor  V.  Otis,  20  Pick.  (Mass.)  38.  action,  and  defendant  pleads  the  general 

Replevin. — In    a    writ    of    replevin,  issue  to  both  and  a  special  plea  to  the 

several     counts    are     not     admissible,  first,    plaintiff   cannot    abandon    that 

Hart  7'.  Fitzgerald,  2  Mass.  509.  count  and  rely  on  the  other.     Driggs 

Judgment  and  Contract. — A  count  on  v.  Rockwell,  xi  Wend.  (N.  Y.)  504. 

a  judgment  may  be  joined  with  a  count  Expunging  Connts. — ^  As  the  courts, 

on  a  simple  contract,  though  both  re-  for  the  sake  of  avoiding  expense,  will 

late  to  the  same  indebtedness.     Stew-  consolidate    unnecessary     actions,    so 

art  7'.  Sonneborn,  49  Ala.  178.  when  it  appears,  on    the   face  of  the 

Alternative  View.  —  Where  several  declaration,  that  some  of  the  counts 
counts  for  the  same  demand  are  in-  are  superfluous,  they  will  order  them 
serted  in  the  declaration  with  an  al-  to  be  expunged ;  and  if  there  be  any 
ternative  view,  that  the  plaintiff  may  vexation,  will  make  the  plaintiff  pay 
recover  upon  one  if  he  cannot  upon  the  costs  of  the  application.  Thus, 
another,  and  the  proof  of  one  disproves  where  several  counts  in  a  declaration 
the  other,  he  may,  in  the  first  instance,  are  precisely  the  same,  or,  which  more 
produce  his  evidence  in  support  of  one  frequently  happens,  there  is  only  a 
only,  and  if,  upon  the  defendant's  evi-  formal  difference  between  them,  and 
dence  to  disprove  such  count  and  the  the  same  evidence  will  support  each, 
plaintiff's  evidence  to  rebut  the  de-  as,  if  the  plaintiff  declare  specially  and 
fendant*s  evidence,  such  count  is  not  generally  for  a  matter  that  may  be 
supported,  but  another  count  is,  the  given  in  evidence  upon  a  general  count, 
plaintiff  may  recover  on  the  latter  count,  the  courts  will  expunge  the  superfluous 
Thus,  if  the  declaration  contains  one  counts.  So,  if  the  declaration  contain 
count  upon  a  promissory  note  claimed  special  counts  for  work  and  labor,  be- 
to  have  been  given  for  the  sale  of  g^ods,  sides  the  general  counts,  the  special 
and  another  count  for  goods  sold  and  counts  may  be  struck  out  on  motion,  if 
delivered,  and  the  plaintiff  gives  the  they  appear  to  be  unnecessary;  and, 
note  in  evidence  in  support  of  the  first  in  the  King's  Bench,  where  the 
count  and  there  stops,  and  the  evidence  plaintiff  was  an  attorney,  the  rule  was 
then  introduced  by  the  defendant,  to-  made  absolute  with  costs.  And,  if 
gether  with  that  introduced  by  the  there  be  any  doubt,  the  court  will  refer 
plaintiff  to  rebut  it,  proves  the  sale  and  it  to  the  master,  to  determine  whether 
delivery  of  the  goods,  but  that  the  note  superfluous  counts  are  introduced 
was  never  accepted  by  the  plaintiff  in  vexatiously.  But  where  there  is  a 
payment,  the  plaintiff  may  recover  on  material  difference  between  the  counts, 
the  count  for  goods  sold  and  delivered,  the  courts  will  not  determine  upon 
Jones  t;.  Kennedy,  II  Pick.  (Mass.)  135.  affldavits,     whether     they     are     well 

General  and  Special  Gonnte. — A  cause  founded  in  point  of  fact ;  for  if  not,  the 

of  action  under  a  special  contract  can-  plaintiff  will   be  sufBcientl^'  punished 

not  be  so  divided  that  recovery  can  be  by  being  deprived  of  costs,  on  such  of 

had    partly  on   a  general   count   and  the  counts  as  are  found  for  the  defend 

partly  on  a  special  count.     Beecher  v.  ant.*'     Tidd's  Practice,  pp.  615,  616. 

Pettee,  40  Mich.  181.  1.  Several  Oonnte  upon  Same  Oanee  of 

OoodB  Sold  and  Note. — A  plaintiff  may  Action— Wlien  Allowable. — "Except    as 

sue  for  goods  sold  and  delivered  in  one  hereinafter  provided,  several  counts  on 

count,  and  also,  in  another  count,  set  the  same  cause  of  action  shall  not  be 

out  a  note  given  for  the  goods.    These  allowed,  and  any  count  or  counts  used 

are  only  different  modes  of  stating  what  in  violation  of  this  rule  may,  on  the 
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The  rules  obtained  only  in  case  there  was  but  a  single  cause 
of  action  ;  if  more  causes  of  action  than  one  were  set  up,  then 
there  could  be  a  count  for  each  cause  of  action.^     But  in  case 


application    of    the    party    objecting,  H.  T.  4  Wm.  IV.     But  the  court  di- 

within  a  reasonable  time,  or  before  an  rected  that  the  part  of  the  first  count 

order  made  for  time  to  plead,  be  struck  which  alleged  a  conversion  should  be 

out  or    amended   hy   the  court  or  a  struck  out.    Weeton  v.   Woodcock,  5 

jtidge,  on  such  terms,  as  to  costs  or  M.  &  W.  143. 

otherwise,  as  such  court  or  judge  may  1.  DonUle  Rent. — A  declaration  con- 

think  fit.  *  *  *  tained  counts  for  double  rent,  and  for 

'^Provided,  that,  on  an  application  to  use  and  occupation.   The  court  refused 

the  court  or  a  judge  to  strike  out  any  a  rule  to  strike   out  one  of   the  two 

count,   ♦  •  •    on  the  ground  of  such  counts.    Thoroton  v.  Whitehead,  i  M. 

counts  *  *  *  being  in  violation  of  this  &  W.  14. 

rule,  the  court  or  the  judge  may  allow  BlUs  of  Bxehaiige. — In  an  action  on 

such  counts  on  the  same  cause  of  action  several  bills  of  exchange,  the  plaintiff, 

*  *  *  as  may  appear  to  such  court  or  in  one  set  of  counts,  declared  as  in- 
judge  to  be  proper  for  determining  the  dorsee ;  in  another  set,  on  the  French 
real  question  in  controversy  between  the  law;  and,  in  a  third,  on  a  special 
parties  on  its  merits,  subject  to  such  agreement,  by  which  he  had  under- 
terms,  as  to  costs  and  otherwise,  as  the  taken  to  negotiate  and  cause  the  bills 
court  or  judge  may  think  fit.  to  be  discounted.   This  was  held  allow- 

"  When  no  such  rule  or  order  has  able.  Gilbert  v.  Hales,  2  D.  &  L.  227. 
been  made  as  to  costs  by  the  court  or  Money  Had  and  Receired  and  War- 
judge,  and  on  the  trial  there  is  more  ranty. — A  count  for  money  had  and  re- 
than  one  count  *  *  *  on  the  record,  ceivcd  will  be  allowed  with  a  count  to 
founded  on  the  same  cause  of  action  recover  damages  for  the  breach  of  the 

♦  •  ♦.  and  the  judge  or  presiding  warranty  of  a  horse.  Cahoon  v,  Bur- 
ofiicer  before  whom  the  cause  is  tried  ford,  2  D.  &  L.  234. 

shall,  at  the  trial,  certify  to  that  effect  niegal  Use   of  Ship. — A  count  upon 

on    the   record,  the  party  so  pleading  an  agreement  not  to  detain  a  ship  more 

shall   be  liable   to  the  opposite  party  than  a  month,  together  with  a  count  for 

for  all  costs  occasioned  by  such  count,  an  illegal  use  of  the  ship  contrary  to 

*  *  *  in  respect  of  which  he  has  failed  agreement,  are  not  in  violation  of  the 
to  establish  a  distinct  cause  of  action,  rule  of   H.  T.  4  Wm.  IV.     Bleaden  v. 

♦  •  •  including  those  of  the  evidence  Rupallo,  9  D.  P.  C.  857. 

as  well  as  those  of  the  pleading.''  Reg.  Promise  to  Garry  Goodi. — A  declara- 

Gen.  Q.  B^  C.  P.  and  Exch.,  T.  T.  16  tion  contained  a  count  on  a  promise  to 

Vict.,    R.    1-3;     I    El.    &    Bl.    App.,  carry  goods  from  Dublin  to  London, 

Ixxviii,  Ixxix.  and  a  count  on  a  promise  to  carry  the 

Parttcnlan  eannot  be  Looked  at. —  same  goods  from  the  wharf  at  which 

In  determining  whether  the  rule  pro-  they  should  be  landed  in  London  to  the 

hibiting  the  use  of  several  counts  has  plamtiff '5   place  of  business.     It  was 

been  violated,  the    particulars  cannot  held  that  the  joining  these  two  counts 

be  looked  at.    Gilbert  v.  Hales,  2  D.  &  was  not  an  apparent  violation  of  the 

L.  227;    Cahoon  v.  Burford,  13  M.  &  rule     II.    T.    4   Wm.   IV.     James    v. 

W.  136.  Bourne,  4  Bing.  N.  Cas.  420,  33  E.  C. 

ConTonlon. — A  first  count  set  forth  L.  398. 
certain  deeds  whereby  the  plaintiff  was  Money  Had  and  BocelTod. — A  declara- 
entitled  to  a  factory,  with  the  steam  tion  by  assignees  of  a  bankrupt  con- 
engine  and  boiler,  and  complained  that  tained  four  counts.  Two  were  for 
the  defendant  had  disannexed  and  re-  money  had  and  received  to  the  use  of 
rooted  the  boiler  from  the  premises,  the  bankrupt  before  his  bankruptcy, 
and  converted  and  disposed  of  it  to  his  and  for  the  same  sum  as  money  due  on 
own  use,  to  the  injury  of  the  plaintiff's  account  stated  with  the  bankrupt ;  and 
reversion.  The  second  count  was  in  two  for  money  received  to  the  use  of, 
trover  for  the  same  boiler,  ^utere,  and  due  upon  an  account  stated  with, 
whether -the  allowance  of  these  two  the  assignees;  it  was  held  that  the 
counts   was   in   violation  of  the  rule  counts  must  be  considered  as  applying 
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there  was  but  a  single  cause  of  action,  the  rules  were  strictly 
enforced.^ 

vn.  Omi  Qoxnn  les  Beyisal  Cavoes  07  Acnov— 1.  At  Ckxmmon 
Law. — At  common  law  it  was  possible  to  have  several  counts  for 
one  cause  of  action  ;  but  it  appears  to  have  been  impossible,  be- 
cause of  the  nature  of  the  definition  of  the  term  "count/*  to 
include  more  than  one  cause  of  action  in  one  count.  Irrespect- 
ive of  any  artificial  division  of  the  declaration,  it  of  necessity  con- 
tained as  many  counts  as  there  were  distinct  causes  of  action  set 
forth.  The  common-law  definition  of  the  word  "  count"  was 
that  part  of  the  declaration  wherein  was  set  forth  a  distinct  cause 
of  action.* 

to  a  distinct  subject-matter,  and  they  lowable  with  a  count  upon  a  special 

were  therefore  allowed.   Lackington  v.  contract,  apparently  for  the  price  of 

Vines,  i  D.  &  L.  710.  the   same    goods,   unless  the  plaintiff 

Charter  Party. — There  may  be  a  satisfies  a  judge  that  he  bona  fide  in- 
count  on  the  express  contract  in  the  tends  to  establish  a  distinct  subject- 
charter  party  to  carry  goods  safely  matter  of  complaint  in  respect  of  each 
from  one  port  to  another,  and  also  a  count.  Grissell  v,  James,  4  C.  B.  768, 
count  on  the  implied  duty  to  safely  re-  56  E.  C.  L.  768. 

move  the  goods  from  the  shore  to  the  2.  The  caseof  Cheethamv.Tillotson, 

ship.  Vaughan  v.  Glenn,  5M.4&  W.  577.  5  Johns.  (N.  Y.)  430,  is  a  good  illus- 

Money  Paid. — See  the  case  of  Simp-  tration  of  the  statement  in  the  text, 

son   V,   Rand,  i    Exch.  688,   where  a  The  question  involved  in  that  case  was, 

count  for  money  paid  was  held  to  be  whether  the  declaration  contained  two 

for  a  different  cause  of  action  than  an-  counts,  and  if  so,  whether  one  of  them 

other  count  which  sought  to  recover  was  vicious.  The  court  distinctly  ruled 

damages    for    defendant's     refusal    to  that    the    declaration    contained    two 

transfer    stock    upon    which    plaintiff  counts  because  it  set  forth  two  distinct 

had  an  option  of  purchase.  substantive  causes  of  action,  although 

1.  Hoare  v.  Lee,  5  C.  B.  754,  57  E.  C.  there  was  no  artificial  division  or  num- 

L.  754;    Jenkins  v.  Treloar,  i    M.  &  bering,  or  any  words  or  signs  in  the 

W.  j6;  Cholmondeley  V.  Payne,  3  Bing.  declaration  itself  which  went  to  show 

N.  Gas.  708,  32  E.  G.  L.  294;  Mockford  that     the     pleader    intended     to    set 

V,  Taylor,  19   G.   B.   N.   S.   309,    115  out  two  causes  of  action.    The  action 

E.  G.  L.  209  ;  Arden  v.  Pullen,  9  M.  £  was  for  a  libel ;  the  declaration  selected 

W.  430 ;    Blyth  v.  Shepherd,  9  M.  &  a    part    of   the    libelous    article    and 

W.  .763;   Mathewson  v,  Ray,  16  M.  &  charged  it  to  be  libelous,  and  then  se- 

W.  329;  Temperly  f.  Brown,  i  D.  N.  lected  another  part  of  the  same  libel- 

S.  310;    Mercer  v,  Stanbury,  25  L.  J*  ous  article  and  charged  it  to  be  libelous. 

Exch.  346 ;  Dearie  v.  Henderson,  7  G.  The  court  held  that  one  count  was  de- 

B.  71,  62  E.  G.  L.71;  Ramsden  v.  Gray,  fective  as  not  stating  a  cause  of  action, 

7  G.  B.  961 ,  63  E.  G.  L.  961.  and,  as  the  plaintiff  took  judgment  gen- 

Copyrlglit. — In  an  action  for  the  in-  erally,  the  judgment  was  reversed, 

fringement  of  a  copyright,  the  plain-  C^^m/ar^thefollowing  language  from 

tiff  will  not  be  allowed  a  count  on  the  Andrews's  Stephen  on  Pleading,  §  151. 

5  and  6  Vict.,  ch.  45,  in  conjunction  with  **  And,  when  the  time  for  the  declara- 

a  count  for  the   infringement  of  the  tion  arrives,  the  plaintiff,  in  all  forms 

same    copyright     at     common    law.  of  action,  sets  forth  in  the  declaration, 

Boozey  v,  Tolkein,  5  D.  &  L.  549.  separately,  each  different    subject   of 

Agreement. — Two   counts    lipon  the  claim  or  complaint  thus  put  together  in 

same  agreement,  to  avoid  a  difficulty  the  same  writ.    So,  in  the  case  of  pro- 

in  stating  its  legal  effect,  will  not  be  ceeding  by  bill,  the  different  claims  or 

allowed.     Smith  v.  Thompson,  5  D.  &  complaints  are  separately  brought  for- 

L.  524.  ward  in  the  bill  or  declaration,-  care, 

Good!  Bold  and  DellTered. — A  count  however,  being  taken  to  join  only  such 

for  goods  sold  and  delivered  is  not  al-  as  might  have  been  jointly  claimed  by 
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2.  Under  fhe  Codes— latrodvetory. — All  the  codes  of  procedure 
make  provision  that  the  complaint  shall  separately  state 
each  cause  of  action  contained  therein.^  But  before  a  complaint 
can  be  considered  bad,  under  the  provisions  that  it  must  sepa- 
rately state  each  cause  of  action  set  up  therein,  it  must  contain 
two  or  more  good  causes  of  action  well  pleaded.* 

MotiM  to  SlMt. — It  is  held  by  some  of  the  cases  that  the  proper 
remedy  for  a  violation  of  the  rule  requiring  the  causes  of  action 
to  be  separately  stated,  is  a  motion  to  require  plaintiff  to  elect  on 
which  cause  he  will  proceed,  and  to  strike  out  the  others.' 
r. — But  a  demurrer  is  not  a  proper  remedy.* 


the    same    original.      Such     different  one  cause  of  action  well  pleaded  was 

claims  or  complaints  constitute  differ-  alleged,  and  consequently  a  motion  that 

ent  parts  or  sections  of  the  declaration,  the  causes  of  action  contained  in  the 

and  are  known  in  pleading  by  the  de-  complaint    be    separately  stated    and 

scription  of  several  counts."  numbered  should  be  denied ;  that  the 

lU^elndar. — Misjoinder  in    a  single  allegations  charging  personal  injuries 

count  of  two  incompatible  causes  of  were  clearly  irrelevant  and  redundant, 

action,  such  as  tort  and  assumpsit,  is  and  should  be  stricken  out,  and  that  this 

cured  by  judgment  if  no  demurrer  or  could  be  done  under  that  part  of  the 

other  objection  is  interposed.     Schafer  notice  of  motion  which  asked  for  further 

T*.  Boyce,  41  Mich.  256.  and  other  relief.    Trenndlich  v.  Hall, 

In  mimoU  the  uniting  in  one  count  of  7  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  6a. 

two  causes  of  action  is  termed  **  du-  8.  Cheney  v.  Fisk,  22  How.  Pr.  (N. 

plicity.'*     A  declaration  so  drawn  may  Y.  Supreme  Ct.)  236;  Otis  v,  Mechan- 

be  demurred  to  for  duplicity.  Chicago,  ic's    Bank,   35    Mo.    128;    Mooney   v, 

etc.,    R.   Co.  V.  Magee,  60    111.   529;  Kennett,  19  Mo.  552 ;  Fadley  v.  Smith, 

Louisville,  etc.,  R.  Co.  r.  Hill,  29  111.  23  Mo.  App.  87. 

App.  582.  But  the  proper  definition  of  Where  the  complaint  contains  two 
"  dupiicity "  at  common  law  is  that  causes  of  action  in  one  count,  on  a 
given  by  Stephen:  *' Pleadings  must  motion  to  strike  out  specific  portions  of 
not  be  double ;  this  rule  applies  both  to  the  complaint,  which  embraces  one 
the  declaration  and  subsequent  plead-  count,  the  court  will  allow  plaintiff  to 
ings.  Its  meaning,  with  respect  to  the  elect  which  cause  of  action  he  will  re- 
former, is  that  the  declaration  must  tain.  Williams  v.  Gannon,  2  N.  Y. 
not,  in  support  of  a  single  demand.  Month.  L.  Bui.  19. 
allege  several  distinct  matters,  by  any  Deatmctlon  of  Crops  firom  Orerflow. — 
one  of  which  that  demand  is  sufficiently  'Where,  in  an  action  to  recover  damages 
supported.*'  Stephen  on  Pleading  to  crops  from  an  annual  overflow  of 
(Tyler's  ed.)  242.                       *  water,  each  overflow  being  one  cause  of 

According  to  the  above  definition,  it  action,  the  complaint  includes  in  one 

is  not  proper  or  accurate  to  term  **  du-  count  several  overflows,  the  remedy  is 

plicity  "  the  uniting  in  one  count  two  a  motion  to  compel  plaintiff  to  elect  on 

or  more  causes  of  action.  which  cause  he  will  proceed.  Ofiield  t\ 

1.  See  article  Complaints.  Wabash,  etc.,  R.  Co.,  22  Mo.  App.  607. 

S.  Aetton    I17   Partnen.  —  Munn    v,  4.  Anderson  v.  Hill,  53  Barb.  (N.  Y.) 

Cook,  24  Abb.  N.  Cas.  (N.  Y.  Supreme  238. 

Ct.)  314 ;  Krower  v.  Reynolds,  99  N.  Motion  for  Jndgment. — If  the  several 
Y.2^5.  See  also  Zimmerman  f.  Kinkle,  causes  of  action  are  not  separately 
108  N.  Y.  282;  Milliken  v.  Western  stated,  the  defect  cannot  be  taken  ad- 
Union  Tel.  Co.,  no  N.  Y.  403.  vantage  of  by  a  motion  to  dismiss  or 

Where,  in  an  action  by  copartners,  by  a  motion  for  judgment  on  the  plead - 

the  complaint  set  out  a  cause  of  action  ings.  Watson  v,  San  Francisco,  etc.,  R. 

for  injuries  to  personal  property,  and  Co.,  50  Cal.  523. 

also  arerred  that  the  defendant  assailed  Betting  Aaide  Complaint. — It  has  been 

and  beat,  "and   otherwise  maltreated,  ruled  that  a  complaint  may,  on  motion 

the  plaintiffa,"   it  was    held    that  but  therefor,  be  set  aside  for  not  separately 
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Motion  to  Separately  Stote  and  Vnmber. — The  clear  weight  of  authority, 
however,  is  that  the  proper  remedy  for  a  failure  to  state  sepa- 
rately, is  a  motion  to  make  the  complaint  more  definite  and  certain 
by  separately  stating  the  causes  of  action.^ 

WaiTor. — If  the  causes  of  action  are  properly  joined,  but  not  sep- 
arately stated  or  numbered  in  the  complaint,  and  the  defendant, 
without  objection,  by  motion  or  otherwise,  answers  them  and  pro- 
ceeds to  trial,  he  waives  the  objection.* 

stating  the  causes  of  action.  Blanchard  Schujler  Nat.  Bank  v,  Bollong,  24  Neb. 

V.  Strait,  8  How.  Pr.  (N.  Y.  Supreme  821 ;  Pierce  v.  Bickneil,  11  Kan.  262. 

Ct.)  83.  Where  a  motion  to  separate  has  been 

Alabama. — It  seems  that  demurrer  is  erroneously  overruled,  and  then  a  de- 

a   proper  remedy  in    Alabama  where  murrer  has  been  filed  to  the  complaint, 

several  causes  of  action  are  set  out  in  no  facts  stated  in  the  complaint  should 

one  count.     Richmond,  etc.,  R.  Co.  v,  be  taken  as  true  on  the  hearing  of  the 

Weems,  97     Ala.   270;    Capital    City  demurrer,   unless    they    were   so   well 

Water  Co.  t\  Montgomery,  92  Ala.  366.  pleaded  as  not  to  be  objectionable  on 

1.  Adams    r.    Secor,    6    Kan.   542;  the  hearing  of  said  motion.     Stewarts. 

Stewart  r.    Balderston,   10  Kan.  131 ;  Balderston,  10  Kan.  131. 

Hartford  v.  Bennett,  10  Ohio  St.  441 ;  A  motion  to  separate  the  statements 

Ridenour  t;.  Mayo,   29  Ohio   St.    138;  and  the  ruling  thereon  must  be  brought 

Barnes  v.  Stevens,  62  Ind.  226;  People  into  the  record  by  a  proper  bill  of  ex- 

r.  Tweed,  63  N.  Y.  194;  Bass  t*.  Com-  ceptions,  or  be  made  a  part  of  the  rec- 

stock,  38  N.  Y.  21;  Freer  r.  Denton,  61  ord  by  order  of  the  court.     Balue  v, 

N.  Y.  492;  Townsend  v.  Coon,  7  Civ.  Richardson,  124  Ind.  480. 

Pro.    Rep.    (N.    Y.  Supreme  Ct.)  56;  But  if  the  court  instructs  the  jury 

Wood  V.  Anthony,  9  How.  Pr.  (N.  Y.  that  there  can  be  no  recovery  for  one 

Supreme  Ct.)  78;  Colton  t*.  Jones,  7  of  the  causes  of  action,  the  error  in 

Robt.  (N.  Y.)  164;  Nichol  v.  Alexan-  overruling  a  motion  to  separate  the  two 

der,    28    Wis.    118;    Sentinel   Co.    v,  causes  of  action  is  harmless,  and  the 

Thomson,  38  Wis.  489.  judgment  will  not  be  reversed.  St.  Paul 

Motion  Too  Broad. — If  the  motion  to  F.,  etc.,  Ins.  Co.  v,  Gotthelf,  35  Neb.  352. 

separate  is  made  too  broad,  it  should  be  In  Bear  v.  Knowles,  36  Ohio  St.  43, 

overruled.  Cincinnati,  etc.,  R.  Co.  v,  it  was  held  that  it  is  not  error,  for  which 

Chester,  57  Ind.  287.  the  final  judgment  will  be  reversed,  to 

Court  of  Its  Own  Motion  Reqniring. —  overrule  a  motion  to  separately  state 

The  court  may,  of  its  own  motion,  re-  the  causes  of  action,  unless  it  appears 

quire  the  plaintiff  to  separately  state,  that  by  such  refusal  the  adverse  party 

Bailey    v,  Hughes,  35  Ohio  St.    597;  has   been    deprived    of   a    substantial 

Jackson  County  v.  Hoaglin,  5  Kan.  558.  right. 

Enforcingtlie  Order.— When  the  court  And  in  Goldberg  xk  Utley,  60  N.  Y. 
has  ordered  the  plaintiff  to  separately  427,  it  was  held  that  the  code  require- 
statehiscausesof  action,  it  may  enforce  ment  of  a  separate  statement  for  each 
such  order  by  striking  out  a  substituted  cause  of  action  was  merely  one  of  prac- 
complaint  filed  without  compliance  tice,  over  which  the  trial  court  has  con- 
with  such  order.  O'Connor  v.  Chicago,  trol,  and  that  an  appeal  did  not  lie  from 
etc.,  R.  Co.,  7^  Iowa  617.  Or  if  the  plain-  an  order  denying  a  motion  to  have 
tiff  does  not  file  any  new  complaint  the  different  causes  of  action  in  a  corn- 
action  may  be  dismissed  without  prej-  plaint  separately  stated  and  numbered, 
udice.  Eisenhouer  v.  Stein,  37  Kan.  8.  Mc Kinney'  v,  McKinner,  8  Ohio 
281;  Jackson  Countj'  v.  Hoaglin,  5  St.  423;  Youngstown  v.  Moore,  30 
Kan.  558.  Ohio  St.  138 ;  Cruver  v.  Chicago,  etc., 

A  Matter  of   Bight. — The   defendant  R.  Co.,  62  Iowa  460;  Cobb  v.  Illinois 

has   the  right  to  compel   the  plaintifiF  Cent.  R.  Co.,  38  Iowa  601;  Thompson  r*. 

by  motion  to  separately  state  his  causes  School  Dist.  No.  4,  71   Mo. 495 ;  Chris- 

of  action.     It    is    error,  for  which  the  tal    v.  Craig,    80    Mo.    367;   Trenton 

judgment  will  be  reversed,  to  overrule  Union   Bank   v,   Dillon,  75    Mp.   380; 

a    well     taken     motion     to    separate.  Kansas   City  Hotel  Co.  v,  Sigenaent, 
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Bt^t  «r  JNftatait  W  Timt  tho  8aT«r»i  OaviM  m  8«p%r»t#a. — But  the  de- 
fendant has  a  right  to  treat  the  several  causes  of  action  set  up  in 
one  count  or  statement  as  though  thev  were  separately  stated ; 
he  may  demur  or  answer  to  each  severally,* 

YUL  PtOCnUU  WHEBK  THEBI  ABB  SBYBBAIi  COUHTB— 1.  ITilder 

the  Codea. — The  several  counts  are  distinct  causes  of  action  ;  and 
the  fact  that,  by  reason  of  one  of  them  having  been  imperfectly 
stated,  no  judgment  could  be  rendered  on  that  count,  does  not 

53  Mo.   176 ;   ^rown  v,   Kansas  Citj,  were  two  causey  of  action  set  forth  in 

etc.,  R.  Co.,  20  Mo.  App.  427 ;  Noel  v,  the  coxnplainti  namely,  one  for  tnali- 

Hudson,  13  B.  Mon.  (Ky.)  305;   Can-  cious  prosecution,   and   the  other  on 

di*s  V,   Burke,  4    N.    Y.  Wklj.    Dig.  the  undertaking ;   and  that  the  former 

4S4;  Commercial  Bank  v,  Pfeiffer,  32  was,  and    the  Tatter    was    not,  barred 

Hun  (N.Y.)  3,56.  by   the   statute.     It  was  held  that  the 

Where   each  count  of  a  complaint  instruction  was    erroneous;    that    the 

contained  two  causes  of  action,  and  the  gravamen    of   the  complaint  was  the 

defendant  failed  to  object  to  the  same,  malicious  prosecution,  and  the  allega- 

it  was  held  that  both  causes  of  action  tions  with  regard  to  the  undertaking 

in  each  count  were  properly  submitted  could  not  be  construed  as  constituting 

to  the  jurj'.    Joy  v.  Bitzer,  77  Iowa  73.  a  separate    cause  of  action.     Sharp  t*. 

CoBTonloii    and     Contract.— Where  Miller,  54  Cal.  329. 

the  facts  stated   in   a  complaint  may  Ifa  complaint  contains  several  counts, 

constitute  either  a  cause  of  action  for  on  one  of  which  a  bill  of  particulars 

conversion  or  a  cause  of  action  upon  cannot  be  required,  and  the  defendant 

contract,   but  are  alleged  as    a  single  demands  a  bill  of  particulars,  which  is 

cause  of  action  only,  and  no  motion  to  not  given,  the  court  should  not,  on  the 

have  such   two  causes   of  action  sep-  trial,  exclude  evidence  on  the  count  on 

arately  stated  is  made  before  the  trial,  which  a  bill  of  particulars  was  not  re- 

the  court  should  not,  upon  the  trial,  quired.     Moore  v.  Bates,  46  Cal.  29. 

compel  the  plaintiff  to  elect  between  1.  Demurrer. — Where  a  petition  not 

them.     Whitbcck  v.  Kehr,  10  Daly  (N.  separated  into  divisions  or  counts  con- 

V.)  403.  tains   distinct  causes  of  action,  a  de- 

rorefttU    Entry  and  ConTersion. — In  murrer  to  one  of  them  may  be  sustained, 

an  action  alleging,  as  a  single  cause  of  and  the  plaintiff  cannot  urge  the  defect 

action,  the  forcible  entry  on  plaintiff's  of  his  pleading  to  defeat  the  demurrer, 

premises,    and    a    conversion    of  his  Wright  t/.  Connor,  34  Iowa  240;  Bur- 

^oods,  the  plaintiff  may,  on  proving  a  bans  r.  Squires,  75  Iowa  60. 

conversion,  recover  tlierefor,     Colton  Ht^Joinder. — The  failure  of  plaintiff 

T».  Jones,  7  Robt.  (N.  Y.)  164.  to  state  separately  his  several  causes  of 

California, — The  Supreme  Court  of  action  does  not  preclude  defendant  from 
California  have  held  that  there  can-  raisins  the  objection  that  the  complaint 
not  be  two  causes  of  action  stated  in  contains  causes  of  action  which  cannot 
one  count;  if  there  is  but  one  stiite-  be  joined  in  one  action.  Nevada  Coun- 
ment,  tl)en,  although  two  causes  of  ac-  ty,  etc..  Canal  Co.  r.  Kidd,  43  Cal. 
tion  are  actually  stated  therein,  yet  the  180;  Goldberg  v.  Utley,  60  N.  Y.  427 ; 
complaint  will  be  construed  as  stating  Zorn  xk  Zorn,  38  Hun  (N.  Y.)  70;  Stan- 
only  the  cause  of  action  principally  in-  ton  v.  Missouri  Pac.  R.  Co.,  15  CtV. 
tended.    Thus,   in  an  action    for    the  Pro.  Rep.   (N.  Y.  Supreme  Ct.)  296; 


malicious   prosecution    of    an    attach-     Wiles  x\  Suvdam,  64  N.  Y.  173;  An 

-  --'-  -  T.  V.)   238 

fendant.   In  the  name  of  another,  the    Dewey  t^.Ward,  12  How.  Pr.  (N.  Y.Su 


ment  against  the  plaintiff  by  the   de-     derson  v.  Hill,  53  Barb.  (N.  Y.)  238; 


complaint  alleged,  in  stating  what  the  preme  Ct.)  4x9;  Lamminff  v,  Galusha, 

defendant  did  in  issuing  and  levying  22  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 

the  writ,  that  the  defendant  and'  an-  x6.    But  in    Henderson  xk  Jackson,  9 

other  filed   their    undertaking    condi-  Abb.  Pr.  N.    S.  (N.   Y.  Super.    Ct.) 

tioned  to  pay  all  the  costs  and  damages  293,  it  was  held  that  a  demurrer  on  the 

that  the  plaintiff  might   sustain ;  and  ground  that  causes  of  action  have  been 

the  court  instructed  the  jury  that  there  improperly    united    in   the    coipplaiQt 
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Whm  thm  An    COUNTS,  PARAGRAPHS,  AND       Several  Conati. 

affect  the  right  of  the  plaintiff  to  take  judgment  on  those  which 
are  rightly  stated.*  And  the  judgment  of  the  trial  court  may  be 
reversed  upon  a  law  count,  and  affirmed  upon  an  equity  count.' 

Oenflral  Yerdiot — One  Goimt  Bad. — Where  several  causes  of  action  are 
joined  in  one  complaint  by  means  of  separate  statements  or 
counts,  there  should  be  a  separate  assessment  of  damages  or  ver- 
dict on  each  count.  A  general  verdict  for  the  plaintiff  will  not 
be  allowed  to  stand,  if  one  of  the  counts  is  insufficient  to  support 
a  judgment.' 

Denrarrar. — If  a  complaint  contains  more  than  one  count,  a 
demurrer  to  the  whole  complaint  will  be  overruled,  if  there  is 
one  good  count.*    See  article  DEMURRER. 

should    not    be    sustained   where    the  petition.     Neier   v.  Missouri  Pac.  R. 

causes  of  action    are    not    separately  Co.,  xa  Mo.  A  pp.  35. 

stated.  Where  one  paragraph  of  the  com- 

1.  Hunt  V,  San  Francisco,  11  Cal.  250.  plaint  is  good,  and  the  special  findings 

Byldenee    InsvlBcleiit. — When   there  show  that  the  verdict   is   based  on  it 

are  two  counts  in  a  complaint  plaintiff  alone,  a  motion  in  arrest  of  judgment 

maj-  recover  upon  one,  notwithstand-  will  be  overruled.    Price  v,  Bojrce,  10 

ing  the  evidence  would  not  entitle  him  Ind.  App.  145. 

to  recover  upon  the  other.    Firman  v.  2.  Boeckler  v,  Missouri  Pac.  R.  Co., 

Bateman,  a  Utah  268.  xo  Mo.  App.  448. 

Jnrladiotion  orer  One  Count. — Where  8.  See    articles    Judgment;    Ver- 

a  complaint  contains  a  cause  of  action  dict.     Moonej  v.  Kennett,  19  Mo.  551; 

of  which  the  court  has  not,  and  others  Christal  v,  Craig,  80  Mo.  367;  Lancas- 

of  which  it  has,  jurisdiction,  the  court  ter  v,  Connecticut  Mut.  L.  Ins.  Co.,  9a 

will  disregard  the  former  and  proceed  Mo.  460;   Greenwood   v.  Cobbej,  30 

to  try  the  latter.     Ashe  v.  Gray,  90  N.  Neb.  579. 

Cas.  137.  Record  muat  Show. — Where  there  is 

If  one  good  cause  of  action,  with  a  a  general  verdict  for  the  plaintiff,  the 

prayer  for  appropriate  relief  within  the  complaint  being  in  several  paragraphs, 

jurisdiction  of  the  court,  appears  in  a  one  of  which  was  good,  and  as  to  the 

petition,  the  court  should  not  dismiss  others    demurrers    were    erroneously 

the    cause.     Buchanan    v.    Bilger,   64  overruled,  the  judgment  will  be  re- 

Tex.  589.  versed  unless  it  can  be  seen  from  the 

BeTersal  of  Judgment. — Where  there  record  that  the  verdict  was  solely  upon 

is  no  evidence  to   support  a   verdict,  the  good  paragraph.     Lang  ^^  Oppen- 

returned  by  the  jury,  on  a  count  in  the  heim,  96  Ind.  47. 

petition  for  the  negligent  killing  of  one  If  the  record  affirmatively  shows  that 

of  plaintiffs  hogs,  the  judgment  will  the  verdict  and  judgment  rest  wholly 

be  reversed  as  to  such  count.    Kendrick  on  a  good  count,  then  the  bad  count 

V.  Chicago,  etc.,  R.  Co.,  8x  Mo.  521.  will  not  necessitate  a  reversal.  Logans- 

Where  any  paragraph  of  a  complaint  port  v.  La  Rose,  99  Ind.  117. 
contains  a  good  and  sufficient  aver-  One  Oonnt  Not  Proved. — If  all  the 
ment,  and  no  demurrer  has  been  put  counts  are  good,  and  one  proved,  but 
in,  the  appellate  court  will  not  reverse  not  as  alleged  in  the  others,  a  general 
the  judgment  on  account  of  the  in-  verdict  is  good.  Noel  v,  Hudson,  13 
sufficiency  of  the  averments  of  the  B.  Mon.  (Ky.)  205. 
complaint.  Dice  v.  Morris,  32  Ind.  Tezaa.  —  Where  there  are  several 
283 ;  Kelsey  v.  Henry,  48  Ind.  37 ;  counts  in  a  petition,  and  entire  dam- 
Caress  V,  Foster,  62  Ind.  145 ;  Vassau  ages  are  given,  the  verdict  shall  be 
7'.  Thompson,  46  Wis.  345.  good,  notwithstanding  one  or  more  of 

If  the  substance  of  the  cause  of  action  such  counts  may  be  defective.    Act  of 

is  sufficiently  stated  in  one  count,  it  May   13,  1846,  §  105;  Hart.  Dig.,  art. 

will  support  a  verdict,  though  matters  7C9;  Pasch.  Dig.,  art.  1466;  Rev.  Stat. 

of  inducement  are  not  set  out  except  1879,  art.  1449. 

by  reference  to   another  count  in  the.  4.  Montgomery  County  v.  Barber, 
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Ttrttot  ^rlMK«  tl&flre  Are  Sereral  Connto  for  One  Came  of  Action. — Where 
there  is  but  one  cause  of  action,  though  stated  in  different  counts, 
there  need  l>e  but  one  finding  or  verdict.  The  verdict,  in  such 
cases,  may  be  general.     It  need  not  mention  either  count.* 

%.  At  Common  Law. — Where  more  than  one  count  has  been  used 
tYve  plaintiff  is  entitled  to  take  judgment  on  the  good  counts  in 
Vvis  declaration,  if  he  has  recovered  a  verdict  thereon.* 

Hinuiea. — ^Where  a  general  demurrer  is  filed  to  the  whole  dec- 
laration, if  any  one  count  of  the  declaration  be  found  to  state  a 
good  cause  of  action,  the  demurrer  should  be  overruled.*     See 
also  article  Demurrer. 

45   Ala.  237  ;    Roberts  v.  Walker,  83  in  each  of  two  counts  of  the  same  pe- 

Mo.  300;    Strange  v.  Manning,  99  N.  tition,  the  finding  of  the  jury,  under 

Car.  165;   Heavenridge  r.  Mondy,  34  the    court's    instructions,    as    to    one 

Ind.  28;  Cole  t\  Wright,  70  Ind.  179;  count,  ignoring  the  other.  Is  not  ground 

Bajless  v.  Glenn,  73  Ind.  5  ;  Farman  v.  for  sustaining  a   motion   in   arrest  of 

Chamberlain,  74  Ind.  82  ;  Owen  School  judgment.      MofTett  v.  Turner,  23  Mo. 

Tp.  V.  Haj,  107  Ind.  351;  Culbertson  A  pp.  194. 

V.  Munson,  104  Ind.  451 ;  Terre  Haute,  Bight  to  Reoorer. — The  plaintiff,  al- 

etc,  R.  Co.  V.  McCoy,  113  Ind.  498;  though  he  uses  more  counts  than  is  nec- 

Pinkum  v.  Eau  Claire,  81   Wis.  301 ;  essary,  should  be   allowed  to  recover 

Potter  V.  Hussey,  i   Utah  250;  Lewis  his  demand.     Strange  v.  Manning,  99 

r.  Alexander,  51  Tex.  578.  N.  Car.  165. 

1.  Lancaster  v,  Connecticut  Mut.  L.  ProTable  under  One  Ckmnt. — Where  a 

Ins.  Co.,  92  Mo.  468;  Brownell  v.  Pa-  plaintiiTs   whole    cause    of    action    is 

cific  R.  Co.,  47  Mo.  240;  Brady  r.  Con-  provable  under  his  first  count,  it  is  im- 

nelly,  52  Mo.  19;   Owens  x\  Hannibal,  material  what  disposition    is  made  of 

etc.,  R.  Co.,  58  Mo.  394.  the  other  counts.      Hentig  v.  Kansas 

SnlMtantlal  and  Nominal  Damagea. —  L.  &  T.  Co.,  28  Kan.  617. 

Where  there  is  but  one  cause  of  action,  8.-  '*  But  whether  one  or  more  issues 

though  stated  in  different  counts,  there  be  produced,  if  the  decision,  whether 

may  be  a  general  verdict,  or  a  verdict  in   law  or  fact,  be   in   the   plaintiff's 

on  one  count  for  the  plaintiff,  and  for  favor,  as  to  any  one  or  more  counts,  he 

the  defendant  on  the  other,  is  proper,  is  entitled  to  judgment /r^ /^»/<7,though 

A  substantial  verdict  in  such  case  for  he  fail  as  to  the  remainder.**      Stephen 

the  plaintiff  on  one  count  and  a  nom-  on  Pleading  (Tyler's  ed.)  258. 

inal  one  on  the  other  will  be  sustained.  Below  the  Jurisdiction  of  the  Conrt. — 

and  the  latter  treated  as  a  finding  for  A  declaration  containing  several  counts 

the  defendant.     Lancaster  v,  Connecti-  is    not   defective    because    one  count 

cut  Mut.  L.  Ins.  Co.,  92  Mo.  461.  claims  damages  below  the  jurisdiction 

Oeflieral  and  Special  Verdict. — Where,  of  the  court.     Picard  v.  McCormick, 

in  an  action  for  damages  under  a  cause  11  Mich.  68. 

of  action  set  out  in  different  forms,  in  8.  Lusk  f.  Cook,  i  111.  84;  Cowles  x\ 
distinct  counts,  a  special  verdict  was  Litchfield,  3  111.  356 ;  Young  i'.  Camp- 
rendered  under  one  count  inconsistent  bell,  10  III.  80;  Israel  f.  Reynolds,  xi 
with  the  general  verdict,  the  amount  of  111.  218;  Governor  v.  Rid'gway,  12 
the  former  was  deducted  from  the  lat-  111.  14;  Walton  v.  Stephenson,  14  111. 
ter,  and  judgment  rendered  upon  the  77;  Gillilan  v.  Gray,  14  111.  416;  Bris- 
modified  verdict.  Cobb  t>.  Illinois  tow  v.  Lane,  21  111.  194;  Anderson  v. 
Cent.  R.  Co.,  38  Iowa  604.  Richards,  22  111.  217. 

One  CkKMl  (kmnt.  —  Where  plaintiff  What  Is  a  Separate  Demnrrer. — A 
states  the  same  cause  of  action  in  two  demurrer  to  the  entire  declaration  and 
or  more  counts,  there  must  be  at  **to  each  count  thereof  may  be 
least  one  eood  count  on  which  the  ver-  deemed  separate  to  each  count  and 
diet  and  judgment  can  stand.  Terry  sustained  to  such  as  are  bad  and  over- 
t».  St.  Louis,  etc.,  R.  Co.,  89  Mo.  586. "  ruled  as  to  the  others.  Sanford  v.  Gad- 
Ignoring  One  Count. — The  same  cause  dis,  13  111.  329. 
ofaction  being  stated  in  different  forms,  Carried  Back. — A   demurrer  cannot 
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Whew  there  Are    COUNTS,  PARAGRAPHS,  AND      Several  Coi»te. 

Ytrdiet. — On  a  declaration  consisting  of  several  counts,  the  jury 
may  either  assess  entire  damages,  on  the  whole  or  part  of  the 
declaration,  or  they  may  assess  several  damages,  on  the  different 
counts.*     See  article  VERDICTS. 

If  entire  damages  be  assessed,  and  any  one  or  more  of  the 
counts  be  bad  or  inconsistent,  judgment  may  be  arrested ;  because 
it  must  be  intended  that  some  part  of  the  damages  was  assessed 
upon  those  counts.* 

be  carried  back  and  sustained  to  a  dec-  is  returned  for  the  plaintiff  for  nominal 

laration  wiiich   contains  a  good  count,  damages,  he  has  no  ground  of  excep- 

Tomlin  v.  Tonica,  etc.,  R.  Co.,  23  111.  tion  to  any  ruling  given  at  the  trial,  or 

429 ;  Chase  v.  Pe  Wolf,  69  111,  47.  to  any  refusal  to  rule,  unless  such  rul- 

1.  Tidd's    Practice    893 ;    Porter   xk  ing  or  refusal   to  rule  relates  to  the 

Rummery,  10  Mass.  64.  question  of  damages.     Rowley  v.  Ray, 

WalTlng   IsBue. —  Where   a  verdict  139  Mass.  341. 

which  is  decisive  of  the  case  is  found  A  general  verdict  for  the  plaintiff  in 

on  one  or  more  of  several  issues,  and  on  action  of  tort  against  two  defendants, 

the  jury    cannot  agree  as  to  another  with  counts  for  assault  and   battery, 

issue,  the  party   m   whose  favor  the  conversion  of    personal    property  and 

verdict  is  found  may  waive  the  other  slander,  with  an  assessment  of  entire 

issue,  or  consent  that  a  verdict  be  en-  damages,  furnishes   no  ground   for  a 

tered  thereon  against  him.     French  t;.  motion  in  arrest  of  judgment,  if  the  jury 

Manchett,  12  Pick.  (Mass.)   15;  Sutton  were  expressly  instructed  that  the  de- 

z'.  Dana,  i  Met.  (Mass.)  383.  fendants  were  not  responsible  on  the 

Not  Definite  Bnoogli.  —  In  debt  on  a  count  for  slander,  and  no  request  was 

bond,  issues  were  joined  on  the  pleas  made  that  the  damages  should  be  as- 

of  non  est  factum^  solvit  ad  diem  and  sessed  on  each  count  separately,  Rich- 

solvit  post  diewj  and  the  verdict  was  mond  7;.  Whittlesey,  2  Allen  (Mass.)  230. 

that  '*  the  defendant  is   not  indebted  If  plaintiff  counts  both  at  common 

to    the   plaintiff."     The    verdict    was  law  and  on  a  statute  which  gives  treble 

held  substantially  defective,  as  it  did  damages,  and  has  a  general  verdict,  he 

not  appear  by  it  that  the  jury  were  cannot  have  treble  damages.    Benton 

agreed  on  any  one  of  the  issues  substi-  v.  Dale,  i   Cow.  (N.  Y.)  160;  Mooers 

tuted   to  them.      Coffin    v.  Jones,   n  v,  Allen,  2  Wend.  (N.  Y.)  247. 

Pick.  (Mass.)  45.  Where  a  count  for  slander  is  joined 

General  Verdict.  —  In  an  action,  in  with  one  for  assault  and  battery,  and  a 

which   the  declaration   contained  two  verdict  is  given  as  follows :  *'  In  the 

counts,    the  jury   returned   a  general  action  of  A  against  B  (for  slander)  the 

verdict  for  the  plaintiff.    At  the  request  jury  find   for  the  plaintiff  and  assess 

of  both  counsel,   the  presiding  judge  damages,"etc.,  the  words  *♦  for  slander," 

asked  the  jury  whether  they  had  found  in     parenthesis,    merely    identify    the 

for  the  plaintiff  on  both  or  on  only  one  action,  but  do  not  restrict  the  verdict  to 

count,  to  which  they  replied:  *'  (Jn  the  one  count  only.     And  a  new  trial  will 

second  count.''     At  the  further  request  not  be  granted  on  the  ground  that  the 

of  both  counsel,  the  judge  inquired  as  count  tor  assault  and  battery  is  undis- 

to  the  first  count,  to  which  they  replied  posed  of,  where  no  such  objection  was 

that  they  had  not  agreed.     At  the  in-  takenat  the  return  of  the  verdict.  Wood 

stance  of  the  defendant,  the  judge  then  z\  Southwick,  97  Mass.  354. 

said  to  the  jury:  **It  is  your  duty  to  3.  Tidd's  Practice  893 ;  Cheetham  v. 

agree  on  both  counts,  and  you  will  re-  Tillotson,  5  Johns,  (N.  Y .)  440;  York  v, 

tire  and  deliberate,"  which   they  did,  Johnson,  1x6  Mass.  4S2. 

returning  a  verdict  for  the  defendant  But  the  rule  that  one  bad  count  is 

on  the  first,  and  for  the  plaintiff  on  the  fatal  on  general  verdict,  does  not  applj 

second,  count.     It  was  held  that  the  where  it  is  obvious  that  all  the  counts 

defendant  had  no  ground  of  exception,  refer  to  one  and   the  same  cause  of 

Hadley  v.  Hey  wood,  i3i  Mass.  336.  action.    Bayard  v.  Malcolm,  a  Johns. 

If   a    declaration     contains    several  (N.  Y.)  550'. 

causes  of  action,  and  a  general  verdict  Amen<Upg  Var<)lct. — A  general  verdict 
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Abboio  AHD  STBIKnro  Out  CotniTS. — It  may  be  necessary,  in 
order  to  prevent  a  failure  of  justice,  to  permit  a  count  to  be  added 
at  the  trial.*  And  it  is  often  necessary  for  the  court,  in  the 
administration  of  justice,  to  strike  out  a  count.^ 

may  sometinics  be  amended  to  apply  A  a  ihip  in  course  of  building  at  Que- 

onlj  to  a  good  count.     If  there  was  bee,  and  accept  a  bill  for  the  price  on 

eyidence  given  at  the  trial  upon  such  of  the  vessel  being  completed  according 

the  counu  only  as  are  good,  a  general  to  the  terms  of  the  contract^  and  regis- 

verdict  may  b^  altered,  from  the  notes  tered  in  his  name.    On  the  bill  being 

of  the  judge,  and  entered  only  on  those  presented  for  acceptance,  the  plaintiff 

counts,     ifidd's  Practice  893;   Jones  v,  declined  to  accept  it,  on  the  ground 

Kennedy,  it   Pick.  (Mass.)  u^;  Clark  that  A  had  not  performed  his  contract ; 

V.  Lamb,  8  Pick.  (Mass.)  415.  whereupon   the    defendant    undertook 

1.  See   article   Amendments,  Vol.  that,  if  the  plaintiff  would  accept  the 

I.,  p.  458.  bill,  he  (the  defendant)  would  abide  by 

Tnnrer. — In  an  action  for  money  had  and  perfOrtn  the  award  of  referees  to  be 

and  received,  a   count  in  trover  was  appointed  to  determine  what  ihould  be 

added  at  the  trial.     Cornish  v,  Abing-  done,  in  case,  on  the  arrival  of  the  ship 

don,  1   F.  &  F.  562.                                     '  at  Dublin,  the  plaintiff  should  have  any 

Bemovliig  ICeaemage. — In  an  action  for  cause  of  complaint  against  A  in  respect 

an  injury  to  the  plaintifTs  reversion,  by  of  his  performance  of  the  contract.     On 

destroying   a   chimney,    parcel   of   his  the  ship's  arrival,  the  referees  awarded 

meseuage,   the  plainti^   was  allowed,  that  a  sum  was  payable  to  the  plaintiff, 

after  the  expiration  of  the  term  follow-  on  account  of  denciencieft  in  the  ship. 

ing  the  appearance  of  the  defendant,  to  The  court  refused  to  allow  the  plaintiff, 

add  counts  for  removing  the  defend-  in  declaring  against  the  defendant  upon 

ant's  messuage  without  shoring  up  the  his  guaranty,  to  add  to  a  count  for  non- 

plaintifTs  ineesuage,  whereby  hischlm-  performance  of  the  award  a  ccnmt  al- 

ney, which  was  entitled  to  the  support  of  leging    that,  in    consideration  of  the 

the  defendant's  messuage,was  damaged,  plaintiff 's  accepting  the  bill,  the  defend- 

and  for  unskilfully  pulling  down  the  de-  ant  agreed  to  become   personally  re- 

fendant's  messuage,  whereby  the  cfaim-  sponsible  for  the  performance  of  the 

ney  of  the  ptalntifPs  messuage  was  In-  contract  by  A.     Fagan  7;.  Harrison,  4 

jofed.     Longford  v.  Woods,  8  Scott  N.  C.  B.  009,  56  E.  C.  L.  909. 

R.  369,  7  M.  &  6.  625,  49  E.  C.  L.  6^5.  a.  Sherrifttt  t^  Web«ter,  9  Jur.  N.  S. 

ffimperfoniiaiiee    of     Award.  —  The  629;  Ward  v.  Gray  stock »  4  D.  P.  C. 

pladntiff  contracted  to  purchase  from  717;  Chapman  v.  King,  4  D.  &  L.  311. 
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COURTS. 

As  to  Adjournment  of  Courts,  see  article  ADJOURNMENTS,  vol.  i,  p.  238. 

Courts  of  Admiralty,  sec  ^.t^kX^  ADMIRALTY,  vol.  i,  p.  249. 

Appellate  Courts,  sec  2Lrtic\e  APPEALS,  vol,  2,  p.  1. 

Disrespect  to  Court  in  Briefs,  see  article  BRIEFS,  vol.  3,  p.  710. 

Court  Calendars  and  Dockets,  see  article  CALENDARS  AND  TRIAL 
DOCKETS,  vol.  3,  p.  801. 

Certifying  Cases  and  Questions  to  a  Higher  Court,  sec  article  CERTI- 
FIED CASES,  vol.  3,  p.  918. 

Powers  of  Courts  at  Chambers  and  in  Vacation,  sec  article  CHAMBERS 
AND  VA  CA  TION,  vol.  4.  p.  336. 

Contempt  of  Court,  see  article  CONTEMPT,  vol.  4,  p.  764. 

Coroners'  Courts,  see  article  CORONERS'  INQUESTS, 

Decisions  of  Courts,  see  article  DECISIONS. 

Courts  of  Equity,  see  article  EQUITY  PLEADING  AND  PRAC- 
TICE. 

Amicus  Curice,  see  article  FRIEND  OF  THE  COURT. 

Judges  of  Courts,  see  article  JUDGES. 

Jurisdiction  of  Courts,  see  article  JURISDICTION 

Justices'  Courts,  see  sir^de  JUSTICES  OF  THE  PEACE. 

Leave  of  Court  to  Sue,  sec  article  LEA  VE  OF  COURT. 

Probate  Courts,  see  article  PR  OB  A  TE. 

Rules  of  Court,  see  article  RULES  OF  COURT 

United  States  Courts,  see  article  UNITED  STA  TES  COURTS. 

Control  of  Courts'  Action  by  Certiorari,  Mandamus  and  Prohibition,  see 
articles  CERTIORARI,  vol.  4,  p.  i  ;  MANDAMUS;  PROHI- 
BITION. 


COVENANT. 

By  Roswell  Shikm« 
L  HATUSS  07  THE  ACTIOV,  343. 

IL  Whih  THi  Action  will  In,  345. 
m.  Whih  the  Acnov  will  Hot  In,  3501 
IV.  Who  kat  Shi,  352. 

1.  The  Covenantee  Generally,  352. 

2.  Severally  or  Jointly,  352. 

3.  Personal  Representatives,  354. 

4.  Heirs  and  Devisees,  355. 

5.  Assignees  or  Remote  Grantees,  355. 

6.  Beneficiaries,  357. 
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MmltmM  the  Aetioa.  COVENANT.  Vatnre  of  the  Action. 

T.  Who  kat  Bb  Suxd,  358. 

1.  TAe  Covenantors  Generally ^  358. 

2.  Agents  and  Representative  Persons  Individually^  359 

3.  Jointly  or  Severally^  360. 

4.  Husband  and  Wife,  361. 

5.  Personal  Representatives  and  Heirs,  361  • 

6.  Assignees,  361. 

YI.  Thx  BBCLAXAnov,  362. 

1.  7%^  Venue,  362. 

2.  7>i^  Commencement,  362. 

3.  7»^  -^<7i3fK,  363- 

a.   The  Inducement,  363. 
^.   The  Consideration,  365. 
^.    7>t/  Promise,  365. 
^.   T^  Averments,  366. 
(i)  Generally,  366. 

(2)  Exceptions  in  the  Covenant,  368. 

(3)  Joinder  of  Causes  of  Action,  368. 

(4)  Performance  of  Conditions  Precedent,  368. 
^.    Zif  Breach,  369. 

(i)  Generally,  369. 

(2)  Several  Breaches,  371. 

(3)  Covenant  of  Warranty  and  for  Qmet  Enjoyment, 

371. 

(4)  Covenant  of  Seizin,  374. 

(5)  Covenant  against  Incumbrances,  374. 
yi    7>fcf  Damages,  375. 

YIL  Thb  Bbmuxbib,  376. 
VnL  ThxPlba,  377. 

1 .  No  Ptea  of  General  Issue,  377. 

2.  -flSffl  <?/*  Non  Est  Factum,  378. 

3.  special  Pleas,  379. 

4.  A^pa  ^t/"  Performance  or  Tender  Thereof  380^ 

5.  /Kffl  of  Non  Damnificatus,  383. 

6.  /y^a  ^A^(7/  (7«/7/v.  383. 

7.  -flSra  of  Non  Infregit  Conventionem,  383. 

8.  /%?«  ^  M/  Habuit  in  Tenementis,  384. 

9.  Plea  of  Fraud  and  Deceit,  384. 

10.  Other  Pleas  in  Bar,  384. 

11.  Set-off,  385. 

12.  Demurrer  to  Plea,  385. 

IX.  BXPUGAnOV  AlTD  SEJOOrDIB,  386. 

X  The  JimeiiEVT,  387. 

L  Vatvkb  07  THB  ACTIOV — la  Bnmnl, — "  Covenant "  is  the  form  of 
action  to  which,  at  the  common  law,  the  plaintiff  must  resort  for 
a  recovery  of  the  damages  occasioned  by  the  breach  of  a  cove- 
nant, or  contract  in  writing  and  under  seal.^ 

1.  3    Bl.    Com.    156,    157;   I   Chit.    Leavttt,  54  N.  Y.  40;  Gale  t;.  Nixon, 
on  FIdgB.   1x5;  Atlantic  Uock  Co.  v.    6  Cow.  (N.  Y.)  445;  Davis  v,  Judd,  6 

848  Volume  V. 


■atvit  of  tli«  Aetlon.                 CO VENANT.  Vntture  «f  fh«  AetUm. 

iHitfng-Bfahtd  from  Debt. — It  differs  from  the  common-law  action  for 

"  debt,"  in  that  the  latter  is  only  maintainable  for  the  recovery  of 

a  certain  stated  sum  of  money,  while  covenant  is  maintainable 
not  only  for  that  purpose  when  expressed  in  a  deed,  but  also  for 
unliquidated  damages  arising  from  the  nonperformance  of  cove- 
nants in  a  deed.^ 

Wis.  8^;  Stickney  v.  Stickney,  21  N.  Though  a  sealed   instrument  be  so 

H.  61;  Ludlum  V,  Wood,  2  N.  T.  L.  52 ;  defectively  executed  fts  hot  to  support 

Bilderback  v,  Pouner,  7  N.  J.  L.  64;  an  aotlon  In  Aseympsit,  yet  an  action  of 

M'VoY  f.  Wheeler,  6  Port.  (Ala.)  201 ;  covenant  may  bt  maintained  upon  it. 

Tribble  v.  Oldham,  5  J.J.  Marsh.  (Ky.)  Podr  Directors  *.  M'Fadden,  1  Grant's 

137;  Vicary  v.  Moore, 2  Watts  (Pa.)  451.  Cas.  (Pa.)  230. 

Oonflned  to  3i>aolAltlet. — It  is  an  ac-  Seape  of  Boiedy  at Ognimon  Law  Siun- 

tion  which  i3   laintainable  only  against  narUy  Stated.— Covenant  is  the  proper 

the  person  who,  by    himself,   or  by  form  of  action  at  common  law  upon  all 

some  other  person  acting  in  his  behalf,  articles  of  agreement  under  seal,  on 

has  executed  a  deed  under  seal,  or  who  covenants  In  deeds  of  conveyance  and 

has  agreed  by  deed  to  do  a  certain  thing,  mortgages,  on  leases,  policies  of  insur- 

1  Chit,  on  rtdgs.  115;  Reet  v.  Over-  ance,  and  all  contracts  of  like  nature  in 
baugh,  6  Cow.  (N.  Y.)  746;  Powers  v.  which  there  Is  a  covenant  to  perform 
Ware,  2  Pick.  (Mass.)  451;  Powell  v.  something  in  the  future  or  a  covenant 
Clark,  3  N.  J.  L.  no;  Bell  v,  Reading,  that  something  has  been  done  in  the 

2  N.  }.  L>.  132;  Sommerville  v.  Ste-  past  InsomeTnstances, also,  as  incase 
phenson,  3  Stew.  (Ala.)  271 ;  Bassett  a  grantor  covenants  that  he  has  good 
V.  Jordan,  i  Stew.  (Ala.)  352;  U.  S.  v.  title,  the  action  is  maintainable  on  a 
Brown,  i  Paine  (U.  S.)  422.  covenant  which   relates  to  matter  in 

Rule  Modified  by  Sttttute^-^lti  a  fr^stnti.  i  Chit.onPldgs.  115,1 16, 117. 
state  where  by  statute  a  seal  is  made  1.  Covenant  is  preferable  to  an  ac- 
unnecessary  in  the  execution  of  a  bond,  tion  of  debt  in  many  instances,  because 
deed,  or  conveyance,  or  other  contract  while  in  debt  the  platntiil'  It  limited  to 
in  writing  (see,  for  instance,  Howell's  a  recovery  of  the  amount  stated^  y«t 
(Mich.)  Stat.,  ^  7778),  the  character  of  in  an  action  on  the  covenant  he  Is  not 
the  instru  nent  is  not  changed  by  th«  limited  to  such  an  amount,  but  is  en- 
absence  of  the  seal  (McKinney  v.  titled  to  whatever  damages  the  jury 
Miller,  19  Mich.  151),  and  therefore  an  may  see  fit  to  award  blm.  i  Chit,  on 
action  of  covenant*  is  still  maintainable  Pldgs.  117,  118;  Taylor  v.  Wilson,  5 
on  all  contracts  which,  but  by  the  force  tred.  (N.  Car.)  214. 
of  the  statute,  would  be  under  seal  ;  Covenant  to  Boeovar  a  Penalty. — 
that  is  to  say,  where  the  use  of  a  seal  Where  parties  mutually  covenant  to  do 
or  scroll  has  become  abrogated,  and  a  thing  under  penalty,  an  action  in  the 
justice  is  administered  by  the  courts  form  of  covenant  may  be  maintained 
under  the  forms  of  the  common  law,  for  damages  occasioned  by  the  breach 
an  action  in  the  form  of  covenant  may  of  the  covenant,  or  an  actfon  in  the 
be  maintained  on  all  contracts  in  writ-  form  of  debt  may  be  maintained  for 
ing  which  may  be  properly  termed  the  penalty.  Haggart  v^  Morgan,  5  N. 
"specialties."      The    present    inouiry  Y.422. 

relates  merely  to  the  application  Of  the  OattMlit  tft  BaoOfW  IWa  fstt  Wlaoh 

remedy,  and  for  an  indication  of  what  Notes   were    Oiven.  -  Where    one    has 

is  or  is  not  a  covenant,  and  a  description  covenanted  to  pay  to  another  a  ttipu- 

of  the  different  covenants,  the  reader  is  lated  sum  of  money,  and  at  the  same 

referred  td  the  article  Covbkants  in  time,  as  part  of  the  tranaactioiit  has 

the   American  and  English   Encyclo-  given  his  notes  for  the  payment  of  the 

psedia  of  Law.  money,  the  payee  ma}' sue  on  the  cove* 

WlMi  VliriUpaaa  \f  OOTfftantea.^The  nant  or  on  tfie  notes,  at  his  election. 

fact  that  the  covenantee  has  not  exe-  Byrd  v.  Knighton,  7  Mo.  443. 

cuted  the  deed  will  not  prevent  him  Covenant  or  Debt  on  Aaslgned  Laaae. — 

from  maintaining  an  action  of  covenant  For  the  breach  of  covenants  in  a  lease, 

thereon,  if  it  be  oroperly  signed  by  the  cither  an  actioa  of  covenant   or  an 

covenantor,    i  Chit,  on  Pldgs.  116, 119.  action  of  debt  may  be  maintained  at 
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ite  AettoB  CO  VENANT.  wlU  lit. 

Covenant  further  di£fers  from  debt  in  that  but  one  action  can 
be  brought  upon  the  debt,  while  for  each  breach  of  the  covenant 
an  action  may  be  maintained.^ 

IL  Wnnr  THI  Aonra  will  IjI — tt  tei««l. — An  action  in  the 
form  of  covenant  will  lie,  under  the  common-law  practice,  upon  the 
breach  of  any  contract  in  writing  which  imposes  an  affirmative 
legal  obligation,^  when  the  same  is  executed  under  seal '  against 
a  person  who,  by  himself,  or  his  duly  authorized  agent  acting  in 
his  behalf,  has  executed  such  deed.^ 


coouiionlawagaiiiittheMtigneeofthe  t.  tfacttttw  BoittlclloB  of  Fmoaal 
lefti€.  Bowdre  v»  Hampton,  t  Rich.  Blghto. — A  covenant  which  creates  a 
(S.  Car.)  3oS.  Covenant  and  not  debt  negative  restriction  cannot  be  enforced, 
is  the  proper  action  to  be  brought  by  Nor  cross  t;.  Jame3>  140  Mass.  188. 
copartners  on  a  sealed  agreement  of  A  mere  agreement  to  decide  a  con- 
guaranty  executed  to  the  firm,  and  this  tfoTersy  by  arbitration  it  not -a  legal 
is  true  whether  it  be  conditional  or  covenant,  because  no  one  can  waive  his 
unconditional,  so  long  as  it  is  a  cove-  right  to  have  his  suits  determined  by 
nant  and  not  a  condition  merely.  Cong-  the  proper  courts  provided  by  the  laws 
don  V.  Read,  7  R.  I.  576.  of  his  country,  and  therefore  such  a 

1.  Davis  V.  Harris,  i   A.  K.  Marsh,  covenant  can  be  enforced  neither  in 

(Ky.)  515.  law  nor  In  equity.  Bozeman  v.  Gilbert, 

Ortgtoal  ooawtffaea  aad  Pttaimnati-  i   Ala.  90.    See   title   Arbitration 

tf, — By  the  old  common  law  the  actions  and  Awari>,  Am.  ft  Eng.  Ency.  Law. 

of  debt  and  covenant  were  concurrent  8.  And  upon  contracts  in  writing,  of 

remedies,   when   the   cause  of  action  the  same  nature,  not  under  seal  In  a 

aroeeon  a  single  bill,  obligatory  or  penal  state  where  the  use  of  a  seal  has  been 

bond,  which  was  subject  to  be  defeated  abrogated.      Jerome    v.    Ortman,    66 

br  the  performance  of  the  conditions.  Mich.  668. 

Covenant  would  Be  on  the  bill  for  the  And  upon  certain  writings  without 

nonpayment,  and  on  the  bond  for  the  seal, where  a  statute  has  placed  them  on 

penalty.    Douglas  v.  Henneftsy,  15  R.  the  same  footing  as  sealed  Instruments. 

I.  27^.  Graves  v.  Smedes,  7   Dana  (Ky.)  344; 


a  Bang  AettOB  thaa  BeM.~  Hnehes  v.  Parks,  4  BIbb  (Ky.)6o. 

When  it  Is  sought  to  recover  for  the  Old  Oommoft-lair  Evle. — Before  stat- 

breach  of  a  bond  to  pay  a  penalty,  utes  made  assumpsit  a  concurrent  rem- 

"debt"  will  be  eompetent  to  recover  edy,  covenant  alone  and  not  assumpsit 

the  exact  amount  of  the  penalty,  but  could  be  maintained  for  breach  of  a 

*'  covenant  **  will  sustain  a  greater  re-  covenant  or  sealed  instrument.    Pope 

covery.    New  Holland  Turnpike  Co.  v.  Machias  Water  Power,  etc.,  Co.,  52 

V.  Lancaster  County,  71  Pa.  St.  442.  Me.  53c. 

Whm  OMewtant  with  Aiauflipatl.—  4.  M^oy  v.  Wheeler,  6  Port.  (Ala.) 

Covenant    has    become  a  concurrent  301 ;  Davis  v.  Judd,  6  Wis.  8(  ;  Harri- 

form  of  action  with  assumpsit  In  many  son  t>.  Vreeland,  38  N.  J.  L.  566. 

states,  which,  while  they  still  retain  the  Baal  Torn  <Mr.-^The  fact  that  the  seal 

common-law  practice,  have,  by  statute,  has  been  torn  from  the  instrument  does 

made  assompsit  to  He  on  contracts  un-  not  destroy  Its  character.    An  action 

dcr  seal,  bat,  even  in  these  states,  the  of  covenant  may  still  be  maintained 

action  of  covenant  Is  stfll  important  thereon.    Rees  v,  Overbangh,  6  Cow. 

from  the  fact  that  the  statute  of  Ilmlta-  (N.  Y.)  746;  Powers  v.  Ware,  2  Pick. 

tlons  generally  runs  against  an  action  (Mass.)  451. 

of  assumpsit  in  less  time  than  against  an  Whan  (knrsna&t  aad  Het  Case  the 
action  of  covenant,  for  which  reason  it  Proper  Bemedy.— One  who  seeks  to  en- 
is  evident  that  an  action  of  covenant  force  the  payment  of  the  consideration 
may  be  maintainable  on  a  contract  un-  named  In  the  contract  under  seal  must 
der  seal  at  a  later  period  than  an  action  sue  in  covenant ;  1.  «.,  when  ow  seeks 
of  atsttmpsil  where  the  latter  Is  permls-  to  enforce  the  performance  of  a  duty  re- 
sIMe.  quired  of  the  covenantor,  the  action 
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When  th«  Aedon  CO  VENANT.  win  lie. 

The  action  may  be  maintained  upon  a  covenant  which  is  not 
expressed  in  words  in  the  deed,  but  which  the  law  will  imply  from 
the  general  terms  thereof.^ 

Whenever  an  instrument  shows  that  the  parties  thereto  intended 
to  bind  themselves  to  the  performance  of  acts  stipulated,  it  will 
support  an  action  in  the  form  of  covenant,^  although  the  word 
*'  covenant  '*  does  not  appear  in  the  instrument.^ 

nioftntioiii. — It  will  lie  for  a  breach  of  a  writing  obligatory  to 
pay  a  certain  sum  of  money.^  It  will  lie  on  a  bond  to  pay  a  prin- 
cipal sum  and  interest,^  or  in  "  land  office  money,"  •  or  in  "  Phila- 
delphia funds,** '  or  in  current  banknotes,*  for  a  breach  in  the 
covenant  to  make  repairs,^  or  for  the  nonperformance  of  any 
other  agreement   in  a  lease.  ^®     It  will  lie   on   an  attachment 


should  be  covenant  and  not  case.    Jones  6.  Jackson  v.  York,  etc.,  R.  Co.,  48 

V,  Clark,  45  N.  J.  L.  437.  Me.  147. 

1.  Frost  V,  Raymond,  2  Cai.  (N.  Y.)  Kol  In  the  Name   of  Benaftclary. — 

188;  Kent  V,  Welch,  7  Johns.  (N.  Y.)  WhUe  covenant  will   lie  on  a  bond  it 

258;  Frej  V,  Johnson,  22  How.  Pr.  (N.  must  be  brought  in  the  name  of   the 

Y.  Supreme  Ct.)  323;  Dorsey  v.  Jack-  covenantee.    It  cannot,  like  assumpsit, 

man,  i  S.  &  R.  (Pa.)  42;    Saltoun  v.  be  brought  in  the  name  of  a  third  per- 

Houstoun,  I  Bing.  433,  8  E.  C.  L.  581 ;  son,  for  whose  benefit  the  bond  was 

Sampson  v.  Easterby,  9  B.  &  C.  505,  17  made.  Packard  v.  Brewster,  50  Me.  404. 

E.  C.  L.  428.  6.  Hedges  v.  Gray,  x  Blackf.  (Ind.) 

The   Declaration  and  implied  cove-  216. 

nantsmay  beset  forth  in  the  declaration  7.  January  v.  Henry,  2  T.  B.  Mon. 

in   like   manner  as   if   they  were  ex-  (Ky.)  58. 

pressed  in  the  deed.    Grannis  v,  Clark,  8.  Jackson  v.  Waddill,  i  Stew.  (Ala.) 

8  Cow.  (N.  Y.)  36;  Barney  v,  Keith,  4  579;  Scott  v.  Conover,  6  N.  T.  L.  222. 

Wend.  (N.  Y.)  502.  ».  Stretch  v,  Forsyth,  3  N.J.  L.  285 ; 

Case  on  Impllad  CoTenant.  —  And  Harris  v,  Goslin,  3  Harr.  (Del.)  338. 
where  the  law  implies  a  liability  inde-  To  pay  rent.  Van  Rensselaer  v.  Den- 
pendent  of  the  covenant,  the  plaintifi'  nison,  35  N.  Y.  395;  Worthington  v. 
may,  if  he  choose,  sue  in  '*  case"  in-  Hewes,  19  Ohio  St.  6iS. 
stead  of  **covenant."  Luckey  v.  Row-  10.  Not  Acknowledged  or  Becordod. — 
zee,  I  A.  K.  Marsh.  (Ky.)  295.  And  although    an    instrument  is   not 

8.  Jacks6h  v.  Swart,  20  Johns.  (N.  acknowledged    nor    recorded,    as    the 

Y.)    85 ;     Hallett    v.  Wylie,  3   Johns,  statute  requires,  and  is  therefore  de- 

(N.  Y.)  44;    Lovering  v.  Lovering,  13  fective  as  a  lease,  yet  where  there  has 

N.  H.  513;    Gardiner  v.  Corson,    15  been  an  entry  and  possession  according 

Mass.  504;    Trutt  v.  Spotts,  87  Pa.  St.  to  the  stipulations  of  the  instrument 

339  \  Taylor  v.  Preston,  79  Pa.  St.  436 ;  an  action  of  covenant  will  lie  thereon, 

Marshall  v,  Craig,  i  Bibb  (Ky.)  379.  and  parol  evidence  may  be  introduced 

8.  Bull  V.  FoUett,  5  Cow.  (N.  Y.)  to  show  such  entry   and    possession. 

170;    Kendal  v.  Talbot,  2  Bibb  (Ky.)  Bridgmans  v.  Wells,  13  Ohio  43. 

614 ;  Randel  v.  Chesapeake, etc.,  Canal,  On  Imiillod  Cknrenant  for  Qniot  B1U07- 

I  Harr.  (Del.)  151.  ment.— The  implied  covenant  of  quiet 

No  Particnlar  Form  of  Words  is  neces-  enjoyment  is  contained  in  every  lease 

sary  to  create  a  covenant,  but  the  words  where  there  is  no  express  covenant  of 

must  import  an  agreement  or  they  will  like  efiect  (Burr  v.  Stenton,  43  N.  Y. 

not  support  the  action.  U.  S.  v.  Brown,  462),  and  will  protect  the  lessee  from 

I  Paine  (U.  S.)  422;    Myers  v.  Burns,  any  in  juries  inflicted  by  the  lessor  him- 

33  Barb.  (N.  Y.)  401 ;  Davis  v.  Lyman,  self  or  by  others  under  a  paramount 

6  Conn.  252;    Newcomb  v,  Presbrey,  8  title.    The  rule  in  regard  to  eviction  in 

Met.  (Mass.)  406.  these  cases  follows  the  rule  in  regard  to 

4.  Bassett  v,  Jordan,  i  Stew.  (Ala.)  a  covenant  of  warranty,  and  is  some- 

352.  what  different  in  different  states,  aa 
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bond,^  but  not  on  a  receipt  given  for  attached  property  for  the 
proceeds  of  the  property  which  had  been  sold  by  permission.^  It 
will  lie  on  an  appeal  bond  or  on  a  covenant  to  hold  a  person 
harmless  from  a  judgment,^  and  on  a  bond  with  a  penalty  ;  ^  for 
the  breach  of  covenant  to  make  a  deed  ;  ^  and  it  will  lie  for  a  breach 
of  any  of  the  covenants  contained  in  a  deed  of  real  estate.® 

shown  below.  In  general,  no  actual  deed  on  a  certain  day,  and  no  act  hav- 
eviction  or  ouster  is  necessary  as  a  pre-  ing  to  be  performed  by  the  other  party, 
requisite  to  the  bringing  of  an  action  covenant  will  lie  upon  the  failure  to 
on  the  covenant  for  quiet  enjoyment,  make  such  deed  without  a  previous  de- 
It  is  sufficient  that  the  plainti£F  has  sur-  mand.  Davidson  v.  Jourdan,  2  Coldw. 
rendered  possession  to  the  true  owner,  (Tenn.)  255. 

under  the  assertion  of  his  superior  title.  6.  Outcalt  v.  Huffmann,  3 N.J.  L.  384. 
Scott  V,  Kirkendall,  88  111.  465 ;  Ogden  CoTenant  of  Beialn. — A  covenant  of  ' 
I'.  Ball,  40  Minn.  94;  Waldron  v.  seizin  in  a  deed  to  convey  land  where 
M'Carty,  3  Johns.  (N.  Y.)  471  ;  Abbott  the  grantor  is  in  possession,  if  broken 
V.  Allen,  2  Johns.  Ch.  (N.  Y.)  522  ;  at  an,  is  broken  as  soon  as  the  deed  is 
Chesterman  v,  Gardner,  5  Johns.  Ch.  executed,  for  the  covenant  is  a  present 
(N.  Y.)  29.  It  will  lie  where  he  has  one,  and  an  action  of  covenant  for  dam- 
been  evicted  by  legal  process  under  a  ages  resulting  from  the  breach  thereof 
prior  mortgage.  Cheney  v.  Straube,  may  be  maintained  immediately.  Kim- 
35  Neb.  521  ;  Stewart  v,  Drake,  9  N.  ball  v.  Bryant,  25  Minn.  496;  Bacon  v, 
J.  L*.  139;  Smith  V.  Dixon,  27  Ohio  St.  Lincoln,  4  Cush.(  Mass.)  210;  Raymond 
471 ;  White  r.  Whitney,  3  Met.  (Mass.)  t\  Raymond,  10  Cush.  (Mass.)  134; 
81 ;  Tufts  V.  Adams,  8  Pick.  (Mass.)  Slater  v.  Rawson,  i  Met.  (Mass.)  450; 
547;  Sprague  t^.  Baker,  17  Mass.  586 ;  Bartholomew  v.  Candee,  14  Pick. 
Furnas  v.  Durgin,  119  Mass.  500.  It  is  (Mass.)  170;  Prescott  v.  Trueman,  4 
sufficient  for  the  tenant  to  prove  that  Mass. 627;  Mitchell  t;.  Warner,  5  Conn. 
there  was  an  interference  with,  or  dis-  497;  Seymour  v.  Ensign,  i  Root  (Conn.) 
turbanceof,  his  beneficial  enjoyment  of  210;  Fairbrother  v.  Griffin,  10  Me.  91; 
the  demised  premises.  Cohen  v,  Du-  Abbott  v.  Rowan,  33  Ark.  593;  Pecare 
pent,  I  Sandf.  (N.  Y.)  260.  v.  Chouteau,   13   Mo.  527;    Bowne  v. 

On  Lmum  imdtr  Seal  to  Pay  a  **  Bea-  Wolcott,   i   N.   Dak.  497 ;  Greenby  v. 

sonatae  B«nt." — Where  the  considera-  WiIcocks,2  Johns.  (N.  Y.)  i ;  Backus  v, 

tion  is  to  pay  a  reasonable  rent  named  in  McCoj-,  3  Ohio  218;  Devore  v.  Sunder- 

the  lease  under  seal,  covenant  is  the  land,  17  Ohio  60;  Garfield  v.  Williams, 

proper   remedy,  but  account    is   not.  2  Vt.  327;   Dickinson   v,   Hoomes,  8 

Hall  V.  Stewart,  12  Pa.  St  2H.  Gratt.  (Va.)  397;   Pollard  v.  Dwight, 

1.  Hill  V.  Rushing,  4  Ala.  212.  4  Cranch  (U.  S.)  430. 

t.  Wilcoxen  v.  Rix,  i  A.  K.  Marsh.  On  this  principle,  if  the  grantee  is 

(Ky.)  421.  subsequently  evicted  by  one  holding  a 

8.  Jansen  v.  Ball,  6  Cow.  (N.  Y.)  paramount  outstanding  title,  he  cannot 

698,  holding  also  that  where  the  instru-  have  an  action  of  covenant  against  his 

ment  described  the  judgment  as  due  grantor.    Thayer  v,  Clemence,  22  Pick, 

and  unpaid,  it  will  support  an  action  of  (Mass.)  490;  Moore  v.  Merrill,  17  N. 

covenant,  although  there  be  in  fact  no  H.  79;  Morrison  v.  Underwood,  20  N. 

such  judgment.  H.  369;  Mott  v.  Palmer,  i   N.  Y.  573; 

4.  New  Holland  Turnpike  Co.  v,  Beddoe  v.  Wadsworth,  21  Wend.  (N. 
Lancaster  County,  71  Pa.  St.  442,  Y.)  124;  Hamilton  t;.  Wilson,  4  Johns. 
holdtnf  that  the  covenantee  may  sue  (N.  Y.)  72;  McCartv  v.  Leggett,  3  Hill 
in  "debt"  and  recover  the  exact  (N.  Y.)  135;  Withy  v.  Mumford,  5 
amount  of  the  penalty;  but  that  if  he  Cow.  (N.  Y.)  137;  Catlin  v.  Hurlburt, 
sues  in  covenant  he  can  recover  more  3  Vt.  403 ;  Swasey  v.  Brooks,  30  Vt. 
than  the  penalty  if  his  proof  will  sus-  692;  Wheaton  v.  East,  5  Yerg.  (Tenn.) 
tain  it.  41 ;     Kincaid     v.    Brittain,    5     Sneed 

5.  DayidsoQ  v,  Jourdan,  2  Coldw.'  (Tenn.)  119;  Wilson  v,  Cochran,  46 
(Tenn.)  255.  Pa,  St.  229;   Wilson  v.  Forbes,  2  Dev. 

Wlieii   Damaad    irnneoasaary.  —  The  (N.  Car.)  30;  Wilson  v.  Widenham,  51 

party  having  bound  himself  to  make  a  Me.  567;  Donneil  v.  Thompson,  10  Me. 
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Aetloti  te  Xaeialmintt. — Where  a  sum  of  money,  which  by  the  cove- 
nants of  a  deed  it  has  been  agreed  to  pay,  falls  due  in  instalments 

ijo ;  Fitzhugh  v.  Croghan,  3  ].  J.  run  with  the  estate  in  law,  and  actione 
Marsh.  (Ky.)  439;  Bfrney  v,  Hann,  3  by  an  assignee  of  the  reversion  against 
A.  K.  Marsh.  (Ky.)  324;  Dale  v. Shively,  the  lessee,  or  by  the  lessee  against  the 
8  Kan.  276;  Richard  v.  Bent,  59  111.  43;  assignee  of  the  reversion,  are  transitory 
Baker  7;.  Hunt,  40  111.  265;  King  v.  actions.  Webb  z;.  Russell,  3  T.  R.  394', 
Gilson,  32  III.  J48;  Brady  v.  Spurck,  27  Thrale  v. Cornwall,  i  Wils.  165;  Thurs- 
IlL  478;  Redwine  v.  Brown,  10  Ga.  314;  by  v.  Plant,  i  Saund.  241c,  note. 
Salmon  v.  Vallejo,  41  Cal.  481.  A  covenant  of  warranty  is  an  agree- 
Some  cases  go  further  and  hold  that  ment  to  indemnify  the  covenantee  for 
where  the  grantor  has  possession  at  the  all  damages  which  he  may  incur  in  good 
time  of  the  conveyance  the  covenant  of  faith  for  the  assertion  or  defense  of  the 
seizin  is  both  present  and  future  in  its  title  warranted  to  him.  Something 
operation,  and  that  it  will  be  broken  at  equivalent  to  an  eviction  is,  however, 
a  future  time  if  the  grantor  be  evicted  necessary  to  maintain  a  suit  thereon, 
bv  paramount  title,  and  an  action  may  Ryerson  v.  Chapman,  66  Me.  557. 
tnen  be  brought  thereon.  Coleman  v.  Previous  Eviction  Unnecessary, --^It 
Lyman,  42  Ind.  289 ;  Martin  v.  Baker,  is  not  generally  necessary  that  an  evic- 
5  Blackl.  (Ind.)  232  ;  Schoileld  v,  Iowa  tion  by  process  of  law  be  sustained  be- 
Homestead  Co.,  32  Iowa  317;  Brandt  fore  an  action  can  be  had  upon  the 
V,  Foster,  5  Iowa  294 ;  Great  Western  covenant  of  warranty.  Greenvault  r. 
Stock  Co.  V.  Saas,  2^  Ohio  St.j42;  Davis,  4  Hill  (N.  Y.)643;  Mercantile 
Parker  v.  Brown,  15  N.  H.  176;  Part-  Trust   Co.   v.  South  Park   Residence 


wn,  15  IN. 
I,  18  N.  H. 


ridge  V,  Hatch,  18  N.  H.  498.  Co.,  94  Ky.  271 ;  Patton  v.  Kennedv,  i 

Covenant  of  Warranty  .—A  covenant  A.  K.  Marsh.  (Ky.)  189;  Lambert  v. 

of  warranty  is  a  contract  for  all  time,  Estes,  99  Mo.  604 ;   White  v.  HoIIey,  3 

and  is  therefore  said  to  be  a  covenant  Tex.  Civ.    A  pp.  590.     It   is  sufficient 

running  with  the  land.     For  this  reason  that  one  havmg  a  paramount  title  is 

an  action  for  the  breach  thereof  need  able  to  assert  it  successfully.     Eversole 

not  be  brought  against  the  covenantor  v,   Early,  80  Iowa  601 ;    Thomas   r. 

by  his  covenantee,  but  may  be  brought  Stickle,  32   Iowa  71;    Funk  v,  Cress- 

in  the  name  of  a  subsequent  assignee  well,  5   Iowa  62:     Whitney  r.  Din«- 

(Gunter  in  Williams,  40  Ala.  561;  Peden  more,  6  Cush.  (Mass.)  124;  Hamilton 

V.  Chicago,  etc.,  R.  Co.,  73  Iowa  328  ;  v,   Cutts,   4   Mass.   340;     Sprague  v, 

Wead  V.  Larkin,  54  111.  489  ;  Suydam  Baker,  17  Mass.  586;    White  v.  Whit- 

V*  Jones,  10  Wend.  (N.  Y.)  180  ;  Rinds-  ney,  3  Met.  (Mass.)  89.    But  in  Vermont 

kopf  V.  Farmers'  L.  &  T.  Co.,  58  Barb*  something  more  than  a  defect  in   the 

(N.  Y.)36  ;  Moore  t/.  Merrill,  17  N.  H.  title  of  tne  grantor  is  necessary.    The 

81 ;  Wilson  v.  Taylor,  9  Ohio  St.  C95 ;  plaintiff  must  show  that  a  paramount 

King  V.  Kerr,   c  Ohio  154:  Cassidy's  title  has  been  asserted  to  his  prejudice. 


Succession,   40   La.   Ann.  827  ;  Hop-     Boyd   v.   Bartlett,   36  Vt.  9.     And   i 


in 


kins  V.  Lane,  9   Yerg.    (Tenn.)    79)  Arkansas^  Illinois^  lowa^  Netv  Torh^ 

within  the    time    prescribed    for    the  Virginia^    Pennsylvania^    Delaware^ 

bringing  of  this  form  of  action.     Kern  Louisiana  and  Minnesota  there  must 

V.  Kloke,  21  Neb.  529.     But  the  action  be  an  actual  or  constructive  eviction 

by    the    assignee    of   the    covenantee  of  the  whole  or  a  part  of  the  premises, 

against  the  covenantor  is  local  and  can  Abbott  v.  Rowan,  3^  Ark.  593;   Bost- 

only  be  maintained  in  the  county  where  wick  v,  Williams,  36  111.  69;  Beebe  v, 

the  land  is  situate.    Clark  v,  Scudder,  Swartwout,  8  111.  179;   Funk  v,  Creas- 

6  Gray  (Mass.)  122;  Lienow  v.  Ellis,  6  well,  5  Iowa  88;    Mott  v.  Palmer,  i 

Mass.  331 ;  White  v,  Sanborn,  6  N.  H.  N.  Y.  564*  Whitbeckr.  Cook,  15  Johns. 

220;  Birney  V.  Hain,  2  Litt.  (Ky.)  262;  (N.  Y.)  483;   Beddoe  v.  Wadsworth, 

Berwick  v.  Shanks,  11    Moore  372,  3  21  Wend.  (N.  Y.)  120;  Jones  v»  Rich- 

Bing.  459.    Where,  however,  several  mond,  88Va.  231;   West  v.  Stewart,  7 

material  facts  arise  in  different  counties,  Pa.  St.  122 ;   Evans  v.  Lewis,  5  Harr. 

the  action  of  covenant  may  be  brought  (Del.)  162;   Laborde  7'.  New  Orleans, 

in  either.    London  v.  Cole,  7  T.  R.  583.  13  La.  Ann.  326;  Wagner  v.  Finnegaa, 

Under  the  English  statute,  32  Henry  54  Minn.  251.     A  judgment  in  eject- 

Vin.,ch.34,expresscovenantsinalease  ment  is  a  constructive  eviction.    King 
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at  certain  timeSi  an  action  of  covenant  may  be  had  upon  each  and 

V.  Kerr,  $  Ohio  158;     Loughrtn  v,  iuch  m  the  covenmitfe  cannot  romove, 

Rott,  4c  N.  Y.  792 ;  Cowdrejr  v,  Coit,  be  should  recover  a  just  compensation 

44  N.  Y.  382;   Cummins  v.  Kennedy,  for  the  real  injury  resulting  from  their 

3  Litt.  (Ky.)  118;   Hannah  V.  Hender-  continuance.     Harlow  v.  Thomas,  15 

son,  4  Ind'  174;    Norton  v,  Jackson,  5  Pick.  (Mass.)  66;  Batcbelder  v,  Stur- 

Cal.  263;  Kincaid  t;.  Brittain,  5  Sneed  gis,  3  Cush.  (Mass.)   201;  Foster   v. 

(Tenn.)  124;    Williams  V*  Wctherbee,  Foster,  62  N.  H-  53?;  Prescott  v.  True- 

I  Alk.  (Vt.)  233;  Drury  v.  Shumway,  i  man,  4  Mass.   627.    When  the  cove- 

D.  Chip.  ( Vtjfiio ;  Gleason  c;.  Smith,  nantee  has  removed  the  incumbrance  by 

41  Vt.  293 ;    Park  v.  Bates,  12  Vt.  381.  payment  he  may   recover  the  amount 

Bnt  a  judgment  at  law  is  not  neces-  he  has  fairly  and  justly'  paid.  Brooks 
sary  to  an  eviction.  CalU»  v,  Cogbill,  v.  Moody,  20  Pick,  (Mass.)  474;  Har- 
9  Lea  (Tenn.)  137.  There  is  an  •vie-  wood  v.  Lee,  85  Iowa  622.  But  where 
tion  when  constructive  dispossession  the  incumbrance  is  still  outstanding, 
baa  taken  place.  Whitney  v.  Dins-  and  be  has  not  suffered  any  disturb- 
more,  6  Cush.  (Mass.)  124;  Kansas  ance  in  consequence  of  it,  be  can  only 
Pac.  R.  Co.  V.  Dunmeyeri  iQ  Kan^39;  recover  nominal  dam^^ev.  Stanard  v, 
Jones  %u  Warner,  81  III.  346;  McGary  Eldridge,  16  Johns.  (N.  Y.)  254;  Pe- 
V.  Hastings,  39  Cal.  360.  An  eviction  lavergne  v,  Norris,  7  Johns.  (N.  Y.) 
to  sustain  an  action  of  covenant  for  358,  See,  as  to  averment,  fost^  VI. 
breach  of  warranty  must  be  an  eviction  3.  d, 

by  a  paramount  title.  Fowler  v.  Poling,        Wban  Snob  Covenant  Broken.-^There 

6  Barb.  (N.  Y.)  165.    An  eviction  from  is  some  contrariety  of  opinion  as  to 

a  part  of  the  premises  is  enougb  to  sus-  when  such  a  covenant  is  broken.    The 

tain  the  action.    Carter  v,  Denman.  23  general  rule  is  that  a  covenant  that 

N.J.  L.  260;  Dougherty  v,  Duvall,  9  premises  are  free  from  incumbrance  is 

B.  Mon.  (Ky.)  57,  broken  immediately  on  an  execution 

In  South  Carolina^  however,  an  ac-  of  the  deed,  if  there  are  any  such  then 
tion  of  covenant  for  breach  of  warranty  on  the  land,  and  that  the  grantee  need 
may  be  maintained  when  there  is  an  not  wait  to  be  evicted  but  may  extin- 
existing  paramount  title  in  a  third  per-  guish  them  and  call  upon  the  grantor 
son,  without  there  having  been  either  for  indemnity ;  and  under  such  rule  the 
an  actual  or  constructive  eviction,  covenant  does  not  run  with  the  land. 
Mackey  v,  Collins,  2  Nott  ^  M.  (S.  Dickson  v,  Bnggs,  12  Ala.  217;  Rich- 
Car.)  186;  Biggus  V,  Bradly,  i  McCord  ard  v.  Bent,  59  III.  38 ;  Logan  i\  Moul- 
(S.  Car.)  500.  der,  i  Ark.  313 ;  Frink  v.  Bellis,  33  Ind. 

Ooranant  to  Warrant  and  Pefend.-^  135;  Martin  v.  Baker,  5  Blackf.  (Ind.) 

It  is  said  that  a  covenant  to  warrant  232;  Funk  v.Cresswell,  5  Iowa  62;  Pills - 

and  defend  is  broken  only  by  eviction  bury  v.  Mitchell,  5  Wfs,   17;  Stewart 

or  what  is  equivalent  thereto,  within  v.  Drake,  9  N.  J,  L,  139;   Garrison  v. 

the  meaning  of  the  statute  of  limita-  Sandford,  12  N.  J.  L.  261 ;    Cathcart 

tions,  and  U)erefore  no  action  can  be  v.  Bowman,  K    Pa.  St.  317;   Funk  v, 

maintained   thereon  where  the  cove-  Voneida,  11  S.  ^  R.  (Pa.)  109;  Russ 

nantee  has  not  been  disturbed  by  legal  v,  Perrv,  49  N.  H.  547 ;  Potter  v,  Tay- 

proceas.    Barlow  v.  Delaney,  40  Fed.  lor,  6  vt.  676;  Runnells  v.  Webber,  59 

Rep.  97.  Me.   488;    Thayer    p.    Clemence,  22 

Warranty  against  Inciunbranca.— As  Pick.  (Mass.)  490;  Clark  v.  Swift,  3 
to  when  a  cause  of  action  arises  on  a  Met.  (Mass.)  392 ;  Whitney  v,  Dins- 
breacb  of  this  covenant,  the  general  more,  6  Cush.  (Mass.)  124;  Tufts  v, 
rule  is  said  to  be,  that  if  the  covenantee  Adams,  8  Pick.  (Mass.)  547;  Chapman 
baa  fairly  extinguished  the  incum-  v.  Kimball,  7  Neb.  399.  A  few  cases, 
brance,  be  ought  to  recover  expenses  however,  held  that  the  covenant  is  only 
necessarily  incurred  in  doing  it.  If  broken  when  the  outstanding  right  in 
tbey  remain  and  consist  of  mortgages,  the  incumbrance  is  enforced  and  there- 
attachments,  and  such  liens  on  the  es-  fore  that  the  covenant  run«  with  the 
tate  conveyed  as  do  not  interfere  with  land.  Foote  v.  Burnet,  10  Ohio  317 ; 
the  enjoyment  of  it  by  the  covenantee,  M*Crady  v.  Brisbann,  i  Nott  $L  M. 
he  can  recover  only  nominal  damages,  (S.  Car.)  104;  Anderson  v.  Knox,  20 
but  if  they  are  of  a  permanent  nature,  Ala.  156. 
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every  one  of  the  instalments  as  they  fall  due,  and  are  not  paid, 
without  waiting  for  the  entire  debt  to  mature.^ 

in.  Whsv  thi  Acnoir  will  Hot  Ln — ^Ib  Ctaeni. — The  action  of 
covenant  will  not  lie  upon  any  unwritten  contract,  nor  upon  any  writ- 
ten contract  unless  it  is  made  by  the  party  or  his  duly  authorized 
agent,  and  attested  by  a  seal,^  except  in  states  where  a  seal  is 
abrogated.*  ♦ 

PriTity. — Where  there  is  no  privity  of  contract,  nor  of  title 
between  the  parties  to  the  action,  it  cannot  be  sustained.^ 


Where  Enforceable  agmlnet  Heln. —  2.  Davis  v.  Judd,  6  Wis.  85 ;  M'Voy 
It  is  provided  by  statute  in -A^(ffwyffrjtf>'  v.  Wheeler,  6  Port.  (Ala.)  201;  Gale 
that  an  action  for  the  breach  of  a  cov-  v.  Nixon,  6  Cow.  (N.  Y.)  445;  Bilder- 
enant  against  incumbrance,  contained  back  v.  Pouner,  7  N.  J.  L.  64 ;  I^udlum 
in  the  conveyance  of  an  ancestor,  may  v.  Wood,  2  N.  J.  L.  52  ;  Tribble  v.  Old- 
be  enforced  in  an  action  of  covenant  ham,  5  J.  J.  Marsh.  (Ky.)  137. 
against  heirs  and  devisees.  New  Jersey  8.  Jerome  v.  Ortman,  66  Mich.  668. 
Ins.  Co.  V.  Meeker,  37  N.  J.  L.  282.  Or  where  certain  written  instruments 
And  a  similar  statute  is  in  force  in  without  seal  are  by  statute  made  equiv- 
Massachusetts,  alent  to  sealed  instruments.  Graves  v. 

Wlukt  Xncumbranees  Not  Indnded. —  Smedes,  7  Dana  (Ky.)  344;  Hughes  v. 

It  is  not  within  the  purpose  of  this  ar-  Parks,  4  Bibb  (Ky.)  60. 

tide  to  indicate  what  are  incumbrances.  Lex  Fori  QoTems. — But  though  the 

but  it  may  be  well  to  say  that  a  war-  instrument  may  be  one  that  would  be 

rant  against  incumbrances  does  not,  at  considered  a  sealed  instrument  in  the 

least  conclusively,  extend  to  such  in-  state  where  it  was  made,  yet  if  it  is  not 

cumbrances  as  were  known  to  the  pur-  so  considered  in  the  state  where  the 

chaser  at  the  time  of  the  contract  in  remedy  is  sought,  an  action  of  covenant 

which  he  agreed   to  pay  or  discharge  will  not  lie  thereon,  because  the  remedy 

them  in  addition  to  or  as  part  of  the  is  governed  by  the  lex  fori.     Andrews 

consideration  moving  from  him  to  the  v,    Herrtot,    4    Cow.    (N.    Y.)    508; 

vendor.     Allen  v,  Lee,  i  Ind.  58.  Warren  v.  Lynch,  5  Johns.   (N.   Y.) 

But  it  will  extend  to  incumbrances  239 ;    Meredith    v.    Hinsdale,   2    Cai. 

within  the  knowledge  of  the  covenantee  (^f.  Y.)  362;  U.  S.  Bank  v,  Donnally, 

when  he  has  not  agreed  to  discharge  8  Pet.  (U.  S.)  361 ;  Le  Roy  v.  Beard,  8 

them.     Snyder  v.  Lane,  10  Ind.  424;  How.  (U.  S.)  451;   Adam  v,  Kers,  i 

Beach  v.  Miller,  51   111.  206;  Hovey  v.  B.  &  P.  360. 

Newton,  7  Pick.  (Mass.)  29;  Gragg  v.  Not  on  Unezecnted  Deed. — What  is  no 

Wagner,  71  N.Car.3i6;Funki'.Vonei-  more  than  a  contiition  of  a  deed  to  be 

da,  II  S.  &  R.  (Pa.)  no.  executed  will  not  support  an  action  of 

Wben  Statute  of  Idmltatlons  Begins  to  covenant   Luciani  r.  American  F.  Ins. 

Ron. — The  statute  of  limitations  does  Co.,  2  Whart.  (Pa.)  167. 

not  begin  to  run  upon  a  cause  of  action  4.  Lyon  v.  Parker,  45  Me.  474;  Plym- 

for  a  breach  of  covenant  against  in-  outh  v.  Carver,  16  Pick.  (Mass.)  183; 

cumbrance  until    the  covenantee  has  Hurd  v.  Curtis,  19  Pick.  (Mass.)  459; 

removed  it  by  payment.   Priest  r.Dca-  Barndollar  v.  Tate,  i    S.  &   R.   (Pa.) 

ver,  22  Mo.  App.  276;  Taylor  v.  Priest,  160;  Maule  v.  Weaver,  7  Pa.  St.  329. 

21  Mo.  App.  685.  On  Ooyenant  Running  with  tbe  Land. 

1.  Stevens  v,  Chamberlin,  i  Vt.  25 ;  — A  covenant  does  not  run  with  the 

Adams  v,  Essex,  i    Bibb   (Ky.)   149;  land  because  it  is  made  concerning  the 

Walker  v.  Byrd,  15  Ark.  33;    Potts  v.  land,  but,  in  order  to  make  it  run  with 

Point  Pleasant  Land  Co.,  49  N.  ].  L.  the  land,  there  must  be  a   privity  of 

411.  estate  between  the  covenanting  parties. 

Wben   Several   Initalmenti    ]>ue. —  Webb  t;.  Russell,  3  T.  R.  402;  Lyon 

When  several  instalments  are  due  it  is  v,  Parker,  45  Me.  474.  Therefore,  where 

immaterial  which  one  is  sued  on  first,  the  covenant  is  not  one  which  will  run 

Hepburn  v.  Mans,  31  Leg.  Int.  (Pa.)  with   land,  an  action  in  the  form  of 

356.  covenant  thereon  cannot  be  maintained 
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I. — ^An  action  of  covenant  will  not  lie  at  the  suit  of 
one  partner  against  another,  for  a  balance  due  on  partnership 
account.^ 

Ob  OvUflnta  of  felt. — Nor  will  the  action  lie  against  a  municipal 
corporation  for  a  refusal  to  convey  land,  when  it  is  by  law  au- 
thorized to  do  so,  and  has  executed  a  certificate  of  sale  to  the 
plaintiff,  under  the  corporate  seal,  stating  that  he  is  entitled  to 
such  conveyance.* 

OsfVBUKt  Kodifltd  bj  Furol. — Covenant  is  not  the  proper  form  of 
action  for  the  breach  of  an  agreement  under  seal  when  the  same 
has  been  modified  by  a  subsequent  parol  agreement  upon  some 
point  essential  to  the  defendant's  liability.^ 

VoBpvteBUM  witlda  fh»  Tlmt. — Where  time  is  of  the  essence  of 
the  contract,  it  is  a  universal  rule  that  if  the  acts  be  not  performed 
within  the  covenanted  time,  compensation  for  the  performance  of 
the  same  cannot  be  recovered  in  an  action  on  the  covenant.^ 

VoBparfiBniuM  in  Xtimtr  StipvlftUd. — Likewise,  when  the  acts  have 
not  been  performed  in  the  manner  in  which  it  was  agreed 
they  should  be  performed,  an  action  in  the  form  of  covenant 


bj    one    not   named    as    covenantee  S.  Western  v*  Brooklyn,  33  Wend, 

therein,   although   he  majr  claim  the  (N.  Y.)  334,  holding  that  the  proper 

benefits  thereof.    Collins  v.  Plumb,  16  remedy  is  by  an  action  on  the  case  or 

Ves.  Jr.  454  ;  Bx   p.   Richardson,  14  by  mandamus. 

Ves.  Jr.  187;  Green  v.  Home,   i  Salk.  8.  M'Voy  v.  Wheeler,  6  Port.  (Ala.) 

197;    De   BoUe  v,   Pennsylvania  Ins.  aoi ;  Vicary  t;.  Moore,  2  Watts  (Pa.) 

Co.,  4  Whart.  (Pa.)  68.  451 ;  Carrier  v,  Dilworth,  59  Pa.  St. 

This  is  the  rule  in  deeds  inter  faries^  406 ;  Lehigh  Coal,  etc.,  Co.  v,  Harlan, 

but  as  to  deeds  foil  9^  stranger  may  sue  37  Pa.  St.  429;   EUmaker  v.  Franklin 

on  the  covenant  therein  to  pay  him  a  F.  Ins.  Co.,  6  W.  &  S.  (Pa.)  443;  Ray- 

sum  of  money.     Smith  v,  Emery,  12  mond  v.  Fisher,  6  Mo.  29;   Heard  V. 

N.  J.  L.  53;  Berkeley  v.  Hardy,  8  D.  Wadham,  i  East  630;  Littler  v,  Hol- 

&  K.  102  ;  Patten  v,  Heustis,  26  N.  J.  land,  3  T.  R.  590. 

L.  293.  For  the  reason  that  the  old  contract 

Itallateral  OoTenant. — Korean  a  per-  is  deemed  to  be  abandoned ( Hairs  Ap-^ 

son  maintain  an  action  of  covenant  on  peal,   112   Pa.  St.  42),  and  the  remedy 

an  instrument  executed  only  by  him-  is  on  the  substituted  oral  agreement, 

self.     Tohnson  v.  Muzzy,  45  Vt.  419,  M'Voy  v.  Wheeler,  6  Port.  (Ala.)  201; 

and  Hinsdale  v,  Humphrey,  15  Conn.  Raymond  v.  Fisher,  6  Mo.  29. 

431.   As  to  actions  of  covenant  for  rent  ABaumpilttbe Proper Bemedy. — When 

on  a  lease  executed  only  by  the  les-  a  contract  under  seal  has  been  modified 

sor,  see  also  Rockford,  etc.,  R.  Co.  v.  by  a  subsequent  parol  agreement  upon 

Beckemeier,    72     111.    267 ;    Trustees,  some  point  necessary  to  the  liability  of 

etc.,    V.    Spencer,   7   Ohio  151 ;    Van  the  defendant,  assumpsit  and  not  cove- 

Rensselaer  v.  Platner,  2   Johns.  Cas.  nant  is  the  proper  form  of  action  in 

(N.  Y.)  24.  which  to  recover.    Lehigh  Coal,  etc.. 

But  if  the  covenantee  be  named  in  an  Co.  v,  Harlan,  27  Pa.  St.  429. 

indenture  as  such,  he  may  maintain  an  4.  Jewell  v.  Schroeppel,  4  Cow.  (N. 

action   thereon,   although  he  did  not  Y.)  564;  Hasbrouckv.Tappen,  15  Johns. 

sign  it.     Lucke  v,  Lucke,  Lutw.  305  ;  (N.  Y.)   204 ;    Freeman   v.  Adams,  9 

Corny ns  Dig.  Pldg.,  title  **  Covenant,"  Johns.  (N.  Y.)  115 ;  Philips  v.  Rose,  8 

A.  i;  Atlantic  Dock  Co.  v.  Leavitt,  54  Johns.  (N.  Y.)392;  Littler  v.  Holland, 

N.  Y.  35.  3  T.  R.  590;  Brown  v.  Goodman,  3  T. 

1.  Niven  v.  Spickenp^n,   12  Johns.  R.  592,  note.     ComfareGxt^XLV,  Rob- 

(N,  Y.)  40X.  erts,  5  Whart.  (Pa.)  84. 
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will  not  li^  unless  there  has  been  an  acccpti^nce  by  tbe  other 
party,* 
Coreiuuit  «ii  PtDAl  Bondi. — Covenant  is  not  the  proper  form  of  action 

on  a  bond  for  the  payment  of  money  which  contains  no  other 
express  agreement.* 

iMmtf  GiffML  \if  Uw.— Where  the  liability  of  the  defendant  is 
not  created  by  a  covenant,  but  is  created  by  the  law,  independent 
of  the  covenant,  then  an  action  in  the  form  of  covenant  is  not  the 
proper  remedy .• 

lY.  Who  lUY  8to— I.  TJw  Coveuantee  GeueraUy,— As  a  general 
proposition,  it  may  be  said  that  the  party  who  has  executed  the 
deed  under  seal,  and  who  was  to  receive  the  benefit  of  the  acts 
covenanted  to  be  performed,  is  the  proper  party  plaintiff  in  an 
action  for  damages  when  a  breach  is  made  in  such  covenant.^  But 
the  former  rule  has  become  so  far  modified  by  codes  and  special 
statutes  in  many  states,  that  the  real  party  in  interest  may  oring 
an  action  in  his  own  name  on  the  covenant.^ 

2.  Severallf  or  Jointly— ^  o«Mna, — On  a  covenant  which  runs 
to  two  or  more  persons  jointly,  all  the  covenantees  must  be 
named  as  plaintiffs  in  an  action  for  a  breach  thereof.     When  the 


1.  Stftgg  V,  Monro,  8  Wend.  (N.  Y.)  bfck  v,  W^stbropk,  9  Johns.  (N.  Y.) 
399.  73;  Van   Alstrne    v.    van    Sl^ck,  10 

2.  Huddle  v.  Worthington,  i  Ohio  3arb.  (N.  Y.)  383;  How  v.  How,  i  N. 
433;  Abran^s  v,  Kounts,  4  Ohio  314;  H.  49;  Smith  v,  Einery,  \%  N.  I.  L.  53; 
Powell  V.  Clark,  3  N.J.  L,  no,  a  bond  BarndoUar  v,  Tate,  i  S.  Sp  R.  (Pa.) 
to  deliver  goods;  State  v.  Woodward,  160;  Maule  v.  Weaver,  7  Pa,  St. 329; 
8  Mo,  353,  a  sheriff's  official  bond;  Ross  v,  Milne,  i3  Leigh  (Va.)  204; 
Clark  V.  Murphy,  i  Mo.  114,  an  ad-  Boyd  v,  Ki^nzle,  46  Md.  ao^;  Barford 
m i n is tra tor's  bond,  v,  Stuckey,  8  Moore  88,  3  B,  &  B.  333* 

The  foregoing  cases  hold  that  debt  6  E.  C,  L.  i7o, 
is  the  proper  reniedy  in  such  cases,  but  AOoreiuu^tof  AppraiiUoealilp  regular- 
debt  will  onlj  lie  to  recover  a  sum  of  I7  and  legally  entered  into  must  be 
money,  and  therefore  it  was  held  that  sued  upon  in  the  name  of  tbe  appren- 
an  agreement  to  pay  a  certain  sum  in  tice.  The  action  cannot  be  maintained 
banknotes  could  not  be  enforced  by  an  in  the  name  of  the  overseers  of  the 
action  of  debt  and  that  covenant  was  poor.  Biillock  v.  Sebrell,  ^  Leigh 
the  proper  form  of  action.  Scott  t^.  (Va.)  560. 
Conover,  6  N,  J.  L.  aaa,  6.  See  fost^  IV.  6. 

S.  Luckey  V,  Rowzee,  i  A.  K.  Marsh.  Covaxiant  HoYln^  ^  11Ut4  f  9noii. — 
(Ky.)  295,  holding  that  an  action  on  the  When  the  covenantor  has  sealed  the 
case  in  such  an  instance  would  be  prop-  instrument  it  will  support  an  action  of 
erly  brought.  covenant,  aUhoqgh  tqe  covenantees- 
Bent  Aoon4nf  Mter  Tarm  of  Laaaa,^  the  plaintiff— may  not  hav«  sealed  it. 
An  action  of  covenant  for  the  payment  Brown  v,  Bostian,  6  Jones  (N.  Car.) 
of  rent  at  the  end  of  a  term  cannot  be  i;  Hurst  r.  Rodney,  i  Wash.  (U.  S.) 
maintained  before  that  time,  although  375;  Olcott  v,  Punklce,  16  Vt,  478. 
the  lessee  may  have  abandoned  the  But  '*  the  naked  fact  that  in  a  deed 
premises.  North  f.  Eslava,  x?  Ala.  240.  inter  fartes  there  is  contained  a  cove- 
4.  Lyon  v.  Parker,  45  Me.  474;  Plym-  nant  with  a  third  per8on,wil}  not  enable 
outh  V.  Carver,  16  rick.  (Mass.)  183;  such  third  person  to  sue  for  its  breach." 
Hurd  V.  Curtis,  19  Pick.  (Mass,)  4C9 ;  Pover  Nat.  Union  Bank  v.  Segur, 
Montagu^  v.  Smithi  13  Mass.  40c ;  Lu-  39  N.  T.  L.  176,  holding  it  to  b^  a  ques- 
cas  V.  Clemens,  7  Mo.  367 ;  Gardner  v,  tion  of  intention  to  be  gathered  from 
Gardner,  10  Johns.  (N,  Y.)  47;  Horn-  the  instrument. 
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benefit  of  a  covenant  runs  to  several  covenantees  as  a  certain  and 
distinct  duty  to  each,  then  each  has  a  separate  cause  of  action 
upon  a  failure  to  perform  the  covenant.^ 

lasmmtfM  ol  OoveiuuitMt. — The  rule  by  which  it  is  determined  whether 
the  covenantees  are  to  join  in  an  action  for  the  breach  of  a  cove- 
nant will  look  to  their  legal  interest  in  the  covenant  and  in  the 
cause  of  action.  If  their  interests  are  several,  each  may  maintain 
an  action  alone,  but  if  their  interest  is  joint,  then  they  must  join 
as  plaintiffs  in  an  action  for  the  breach  of  the  covenant,  regardless 
of  the  language  of  the  covenant  itself.^ 

1.   Ford  V.   Bronaugh,   ii    B.  Mon.  But  a  breach  of  a  covenant  which 

(Ky.)  14;  Mitchell  V.  Kendall,  45  Me.  contemplated    a    future  copartnership 

234;  Seymour  v.  Western   R.  Co.,  106  will  support  an  action  at  suit  of  either 

U.  S.  330;  Famiv.  Tesson,  i  Black  (U.  of  the  copartners,  when  such  breach 

S.)  309;  Jewett  V,  Cunard,  3  Woodb.  was  committed  by  one  party  before  the 

&  M.  (U.  S.)  377;  Withers  v.  Bircham,  copartnership  began.    Stone  t^.  Dennis, 

3  B.  &  C.  254, 10  E.  C.  L.  68.  3  Port.  (Ala.)  231. 

Under  the  rule  that  the  covenant  in-  Part  Owner  of  Real  Estate. — But  an 
ures  to  the  benefit  of  the  party  execut-  owner  of  an  undivided  moiety  of  real 
ing  it,  it  was  held,  where  two  per-  estate  may  maintain  an  action  upon  a 
SODS  were  named  as  party  of  the  *'  first  covenant  against  incumbrances.  Blake 
part,"  and  an  incorporated  company  of  v.  Everett,  i  Allen  (Mass.)  248. 
the  second  part,  and  the  covenant  ran  But  where  several  owners  of  a  house 
**  between  the  party  of  the  first  part  leased  it  and  reserved  the  rent  to  each 
and  the  party  of  the  second  part,*'  and  one  in  proportion  to  his  interest,  and 
only  one  of  the  individuals  named  as  the  lessee  had  covenanted  therein  to 
the  party  of  the  first  part  signed  it,  keep  the  premises  in  repair,  etc.,  it  was 
that  an  action  for  the  breach  must  be  held  that  an  action  for  the  breach  there- 
brought  in  the  name  of  that  one  alone,  of  could  not  be  maintained  by  one  of 
Philadelphia,  etc.,  R.  Co.  v,  Howard,  the  lessors  alone,  because  the  covenant 
13  How.  (U.  S.)  307.  was    joint    as    to    them.      Calvert    v, 

Wlfii  and  Hnaband  Jolntly.^It  is  a  Bradley,  16  How.  (U.  S.)  580.    Where, 

general  rule  that  the  wife  cannot  join  however,  one  of  two  joint  covenantees 

with  the  husband  on  a  contract  made  dies,  the  action  may  be  brought  in  the 

during  coverture,  no  matter  whether  name  of  the  survivor,  and  if  he  die  also 

the  wife  be  alone  the  covenantee  or  the  action  must  be  brought  in  the  name 

jointly  with  the  husband.     However,  of  the  personal  representative.  Stowell 

there  are  some  exceptions,  but  in  such  v.  Drake,  23  N.J.  L.  310. 

cases  the  declaration   must    specially  2.  Capen  v.  Barrows,  i  Gray  (Mass.) 

aver  the  manner  in  which  the  wife  is  376;  Westcott  v.  King,   14  Barb.  (N. 

interested.    Pickering  v,   De   Roche-  Y.)  32;  Siingsby's  Case,  5  Coke  18; 

mont,45  N.  H.  67.  Saunders  v.   Johnson,   i     Saund.  154, 

Actum  by  Corporation. — When  a  deed  note;  Eccleston  v.  Clipsham,  i  Saund. 

is  executed  by  a  corporation  under  the  153;   Owston    v.  Ogle,    13  East  538; 

corporate  seal,  the  suit  must  be  brought  James  v,  Emery,  5  Price  529,  8  Taunt. 

in  the  name  of  the  corporation,  for  it  245,   4  E.  C.    L.    89,  2    Moore     195; 

cannot  be  maintained  in  the  name  of  Anderson  v,  Martindale,  i  East  497 ; 

the  individual  incorporators.   Cooch  v,  Foley  v.  Addenbrooke,  4  Q^  B.  197,  45 

Goodman,  2  G.  &  D.  159,  2  Q^  B.  580,  E.  C.  L.  197;  Pugh  v.  Stringfield,  3  C. 

42  E.  C.  L.  817.  B.  N.  S.  2,  91   E.  C.  L.  2,  27  L.  J.  C. 

Action  by  Partnen. — Likewise,  where  P*  34- 

there  has  been  a  breach  of  a  covenant  But  this  rule  has  not  been  quite  uni- 

that  would  have  inured  to  the  benefit  versal.    See  Shep.  Touch.  166 ;  Sorsbie 

ofacopartnership,  one  of  the  individual  v.    Park,  12   M.  &  W.   146,  13  L.  J. 

copartners    cannot    sue    for  a  breach  Exch.  9.  And  the  contrary  rule  applies 

thereof.    The  action  must  be  brought  to  the  covenantors.    Infra^   V.   Who 

in  the  name  of  the  copartnership.  Taps  -  may  Be  Sued — 3.  Jointly  or  Severally, 

cott  V,  Williams,  xo  Ohio  442.  Language  of  Covenant  Obionre. — In 
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8.  Personal  Bepresentativet — Coranaiiti  lUlating  to  Saaltj. — The  rule 
in  regard  to. the  bringing  of  actions  by  a  personal  repr-esentative, 
for  the  breach  of  a  covenant  in  favor  of  the  decedent,  is  this : 
When  the  covenant  in  regard  to  real  estate,  such  as  a  covenant 
against  incumbrances,  or  a  covenant  to  convey,  is  broken  in  the 
lifetime  of  the  testator,  the  personal  representative  is  entitled  to 
the  damages,  and  is  the  proper  party  plaintiff  in  an  action  to 
recover  them.* 

CoTuiAati  Bditing  to  PonoiiAlty. — When  a  covenant  has  been  made  in 

anj  event,  if  the  language  of  the  cove-  persons  having  an  interest  in  the  sub- 

nant  is  obscure  or  ambiguous,  the  ques-  ject  of  the  action,  and  an  interest  in 

tion  is  to  be  determined  by  a  consider-  obtaining  the  relief  demanded,  maj  be 

ation  of  the  interest  of  the  covenantees,  properly  joined  as  plaintiffs,  and  the 

Sorsbie   v.    Park,    12   M.    &  W.  146,  practitioner  will,  of  course,  not  limit 

13  L.  J.  Exch.  9.  himself  to  the  strict  rules  of  the  com- 

SoToral  Intereats. — If  their  interest  be  mon  law  until  he  determines  whether 

several  they  need  not  join  in  an  action  or  not  there  is  provided  a  more  flexible 

for  the  breach  thereof.    Mills  v.  Lad-  rule  bj  his  controlling  statute.    See 

broke,  7  Scott  N.  R.  1005 ;  Poole  v.  Hill,  Loomis  v.  Brown,  16  Barb.  (N.  Y.)  335. 

6  M.  &  W.  835.  1.  Hamilton  v.  Wilson,  4  Johns.  (N. 

Notice  to  One  Obligee. — A  notice  to,  Y.)  72 ;  Van  Rensselaer  v.  Platner,  2 

or  demand  upon,  one  of  several  joint  Johns. Cas.  (N.Y.)  17;  Pawling  v.  Speed, 

obligees  is  sufficient  to  sustain  an  action  5  T.  B.  Mon.  (Kj.)  580;  South  v.  Hoy, 

jointly  against  alL     Morse  v.  Aldrich,  3  T.  B.  Mon.  (Ky.)  08;  Brown  v.  Wil- 

1  Met.  (Mass.)  544.  son,  12  B.  Mon.  (Ky.)  100;    Potter  v. 
Joint  iBtereata. — But  if  their  interest  Taylor,  6  Vt.  676;  Richardson  v.  Dorr, 

be  wholly  joint,  they  must  join  as  par-  5  Vt.  9;    Funk  v,  Voneida,  11  S.  &  R. 

ties  plaintiff  in  an  action  for  damages.  (Pa.)    109;    Garrison  v,  Sandford,  12 

Foley  V.  Addenbrooke,  3  G.  &  D.  64,  N.  J.  L.  261 ;   Stewart  v,  Drake,  9  N. 

4  Q^  B.  X97,  45  E.  C.  L.  197;  Smith  v.  T.  L.  139;  Chapel  v.  Bull,  17  Mass.  213; 

Tallcott,  21  Wend.  (N.  Y.)  202;  Phil-  Wyman  v.  Ballard,  12  Mass. 304;  Pres- 

adelphia,  etc.,  R.  Co.  v.  Howard,  13  cott  t'.  Trueman,  4  Mass.  629;  Tufts  v. 

How.  (U.  S.)  307.  Adams,  8  Pick.  (Mass.)  547;  Frink  r. 

Both  Joint  and  SoToral  Interests. —  Bellis,  33  Ind.  135;    Wilson  v,  Peelle, 

But  although  one  covenant  in  an  in-  78  Ind.    384 ;     Shaw    v.    Wilkins,     8 

denture  may  be  deemed  joint  because  Humph.  (Tenn.)  647. 

of  the  joint  interest  of  the  covenantees,  Covenant  of  Seiiln. — Since  a  covenant 

yet  another  covenant  in  the  same  deed  of  seizin,  if   broken,  is  broken  when 

may  be  several  because  of  the  several  made,  the  right  of  action  for  the  breach 

interest,  and,  if  so,  each  may  maintain  necessarily  passes  to  the  personal  rep- 

a  several  action  of  the  latter  covenant,  resentative  of  the  covenantee  (Lowrj 

Sharp  V,  Conkling,  16  Vt.  355.  v.   Tilleny,   31    Minn.   500.     Compare 

Covenant  Bzpressly  Joint  or  Several. —  Kingdon  v,  Nottle,  i  M.  &  S.  355),  ex- 

When,  however,  the  covenant  as  ex-  cept  in  .A/aiW, where  by  force  of  statute 

pressed  is  either  joint  or  several,  then  the  action  may  be  maintained  for  such 

the  covenantees  are  at  liberty  to  bring  covenant  broken  by  his  heirs  or  as- 

an  action  for  a  breach  thereof,  either  signs.    Ballard  v.  Child,  34  Me.  355. 

jointly  or  severally.  Caldwell  v.  Beckc,  Vested  Legaoy  Payable  in  Fntnre.— 

2  Exch.  318.  Where  a  certain  fund  is  devised  to  cer- 
'  Aetion  by  Heirs  mr  Dovisees. — Where  tain  persons  to  be  delivered  to  them  by 

a  grantee   has  taken  land  with  cove-  an  executor  as  they  attain  the  age  of  21 

nants  of  warranty,  his  heirs  or  devisees  years,  each  of    the  devisees  Incomes 

may    maintain    a    joint    action    for  a  vested  with  a  moiety,  and   if  he  dies 

breach  thereof.    Paul  xk  Whitman,  3  before  the  time  of  payment  of  the  be- 

Wils.  &  Sh.  470.  quest,  his  personal  representative  may 

Statntoi  BhotUd  Be  Consulted. — It  is  bring    an    action    for    breach   of    the 

quite  common  for  the  later  statutes  of  covenant.      Weyman    v.    Ringold,    i 

the  American  states  to  provide  that  all  Bradf.  (N.  Y.)  40. 
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regard  to  a  chattel,. s^pd  the  covenantee  dies,  the  cause  of  action 
arising  from  ae  brj^ach,  either  before,  or-  after  his  death,  of  $uch 
covenant,  is,  as  a  matter  of  course,  a  part  of  a  decedent's  per3onal 
estate,  and  will  pass  to  the  personal  representative,  and  he  must 
bring  the  action  at  all  events.^ 

4L  Heirs  and  Deviiees— Hein. — A  covenant  made  in  regard  to  real 
estate  must,  be  broken  in  the  lifetime  of  the  covenantee  in  order 
that  the  cause  of  action  may  pass  to  the  personal  representative.^ 
And  if  it  be  not  broken  until  after  the  death  of  the  obligee,  the 
right  of  action  is  in  the  hein^ 

SeiviMM. — And  though  a  breach  of  a  covenant  in  regard  to  land 
be  broken  in  the  lifetime  of  the  testator,  yet,  if  it  is  a  continuing 
breach  in  the  lifetime  of  a  devisee,  the  latter  may  maintain  an 
action  for  the  recovery  of  the  damage  occasioned.* 

6.  Aidgnees  or  Eemote  Orantees.  —  Where  land  is  conveyed 
by  deed  containing  covenants  which  run  with  the  land,  and  the 
land  is  assigned  before  the  covenants  are  broken,  and  such  cove- 
nants are  afterwards  broken,  an  action  for  the  breach  thereof  may 
be  brought  by  the  one  holding  the  estate  at  the  time  of  the  breach,* 

1.  Doe  V.  Rogers,  3  N.  &  M.  550.  Coyenant  of  Warranty. — When  a  cov- 

The  same  is  true  regarding  a  cove-  enant  of  warranty  runs  with  the  land, 

nant  for  the  payment  of  money,   such  and  it  is  broken  after  the  land  has  de- 

as  an   annuity,  Anderson  v,    Martin-  scended  to  the  heirs,  the  right  of  action 

dale,  1  East    497 ;  and    all    personal  to  recover  the  damages  occasioned  bj 

or    collateral    covenants  not  running  the  breach  is  in  the  heirs.    Pence  v. 

with  the  land,  Webb  v.  Russell,  3  T.  Duvall,  9  B.  Mon.  (Ky.)  48;  Brown  v, 

R-  393-  Wilson,   13    B.  Mon.  (Ky.)  100;   Van 

A  OoTenaiift  Hade  wltli  an  Admlnli-  .  Rensselaer  v,   Platner,  2  Johns.  Cas. 

trator  may  be  sued  upon  by  the  ad-  (N.  Y.)  17. 

ministrator    individually,   although  it        When  A  grants  to  B,  who  grants  to 

may  have  been  made  in  relation  to  the  C,  both  grants  being  with  warranty, 

estate  in  his  hands.     Miller  v.  Kings-  then  C  dies  intestate,  leaving  heirs  m 

bury,  28  111.  App.  532.  possession  of  the  granted  premises,  who 

%.  See   IV.  3.  Personal  Representa-  are  evicted  by  title  paramount  to  A's 

fives,  sufra,  title,  the  evicted  heirs  have  a  cause  of 

3.  See  the  cases  cited  at  the  head  of  action    on    such    breach .  of  warranty 

the  first  note  to  the  preceding  section,  against  A,  the  grantor  in  the  first  deed. 

If  a  covenant  real  be  not  broken  in  Preiss  r.  Le  Poidevin,  19  Abb.  N.  Cas. 

the  lifetime  of  an  obligee,  his  heirs  are  (Brooklyn  City  Ct.)  123. 
entitled  to  all  the  advantages  resulting        Where  the  title  which  the  covenant 

from  the  covenant  and  are  necessary  was  intended  to  insure  becomes  vested 

plaintiffs  in  an  action  brought  to  re-  in  one  for  life,  with  the  remainder  to 

cover  the  damages  for  a  breach  there-  his  children,  the  covenant  being  single, 

of.  Cox  i;.  Grant,  6  J.J.  Mar8h.(Ky02oi.  all  of  those  entitled  to  the  remedy  upon 

Wban  tiM  Hair  of  an  Assignee  acquires  it  must  join  in  one  action.  McClure 
an  interest  in  land,  however  small,  v.  Gamble,  27  Pa.  St.  288. 
bj  even  an  imperfect  or  defective  title,  4.  Kingdon  t>.  Nottle,  4  M.  &  S.  53. 
he  Is  entitled  to  all  the  benefit  of  all  5.  All  authorities  agree  that  an  as- 
thoae  covenants  which  concern  the  signee  or  remote  vendee  may  maintain 
realty,  and,  where  he  has  been  evicted  an  action  for  a  breach  of  a  covenant  of 
by  a  paramount  title,  he  is  the  party  warranty.  Such  covenant  being  pro- 
damnified  by  the  nonperformance  of  spective,  the  assignee  is  entitled  to  all 
the  grantor*8  covenants  and  may  main-  the  benefits  of  it.  Smith  v.  Perry,  26 
tain  an  action  therefor.  Backus  t^.Mc-  Vt.  279;  Davidson  v.  Cox,  11  Neb. 
Coy,  3  Ohio  311.  250;    Chase    v.    Weston,   12    N.    H. 
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Wlio  may  Sue,  COVENANT.    AnigiiMs  or  Semoto  GmitMt. 

But  ^n  assignee  cannot  sue  on  a  covenant  running  with  the  land, 
when  the  breach  thereof  was  made  before  the  land  was  assigned 
to  him.* 


ti3;    Kane  v.  Sanger,  14  Johns.  (N.  faction  upon  his  own   account  to  the 

\)  89;  Booth  V,  Starr,  i  Conn.  244;  person    evicted.    Thompson  v.  Shat- 

Wheeler  v.  Sohier,    3  Cush.  (Mass.)  tuck,  2   Met.   (Mass.)  615;    Baxter  i\ 

219;   Leary   v,   Durham,    4  Ga.   593;  Ryerss,  13  Barb.  (N.  Y.)    367  ;    Wil- 

Redwine  v.  Brown,  10  Ga.  311 ;  M*-  Hams  r.  Wetherl>ee,  i  Aik.  (Vt.)  233; 

Crady  v,  Brisbane,   i  Nott  &  M.  (S.  Booth  v,  Starr,  i  Conn.  244. 

Car.)  104.  1.  Chapman  v.  Holmes,  10  N.  J.  L. 

Personal  Cknrenanta. —  Where,  how-  20;  Ladd  v,  Nojes,  137  Mass.  151. 
ever,  the  covenant  is  a  personal  cove-  PnrelUMer  on  Forecloanre  Takes  as 
nant  in  prcesenti^  which  does  not  run  Assignee. — Where  there  are  any  cove- 
with  the  land,  it  is  not  assignable  bj  nants  that  run  with  the  land  thej  be- 
the  common  law,  and  the  right  of  ac-  come  vested  with  the  purchaser  at  a 
tion  does  not  pass  to  the  assignee  of  mortgage  sale,  and  he  may  maintain  an 
the  first  grantee.  Blydenburgh  v.  action  upon  them.  Andrews  r.  Wal- 
Cotheal,  i  Duer  (N.  Y.)  176.  Cove-  cott,  16  Barb.  (N.  Y.)  21.  But  where 
nant  against  incumbrance  and  covenant  land  is  conveyed  with  covenants  of  gen- 
of  seizin  has,  at  common  law,  been  g^n-  eral  warranty,  and  at  the  same  time  is 
ernlly  deemed  to  be  such  a  covenant,  reconveved  in  mortgage  with  like  cove- 
and  if  broken  at  all  is  broken  when  nants  of  warranty,  no  action  of  cove- 
made  and  is  thereafter  a  chose  in  ac-  nant  in  the  mortgage  can  be  maintained 
tion  incapable  of  assignment.  Bick-  by  the  mortgagee  or  his  assignee, 
ford  V.  Page,  2  Mass.  455;  Clark  v.  Smith  v,  Cannell,  32  Me.  123. 
Swift,  3  Met.  (Mass.)  390;  Greenby  v.  Bzecntlon PnreliEser  may  MalntJiln  an 
Wilcocks,  2  Johns.  (N.Y.)  i;  Allen  Action. — '*  When  a  man  purchases  at  a 
r.  Little,  36  Me.  170;  Chapman  v,  sheriff's  sale  under  execution  the  estate. 
Holmes,  10  N.  J.  L.  20 ;  supra  II.,  notes,  which  another  professes  to  have  in  fee, 
But  by  the  present  practice,  which  is  a  to  certain  lands,  to  which  covenants  in 
modincation  by  state  statutes,  the  as-  warranty  are  annexed,  he  acquires,  as 
signee  is  not  infrequently  permitted  to  incident  to  the  estate,  the  right  to 
sue  in  his  own  name  in  an  action  on  a  those  covenants.*'  Lewis  v.  Cook,  13 
broken  covenant  of  seizin.  Van  Doren  Ired.  (N.  Car.)  193. 
7'.  Relfe,  20  Mo.  455;  Allen  v.  Ken-  Assignee  by  Estoppel  cannot  maintain 
nedy,  91  Mo.  324.  an  action  of  covenant.     Nesbit  v.  Nes- 

Covenants  against  Offensive    Trades  bit,  i  Cam.  &  N.  (N.  Car.)  318. 

and  Business  have  been  considered  a  Under  a  Void  Deed,  rendered  so  by  the 

continuing  covenant  enforcible  at  suit  statute  by  reason  of  ad  verse  possession, 

of  a  remote  vendee  of  the  covenantee,  an  action  on  the  covenant  cannot  be 

Barron  v.  Richard,  3  Edw.  Ch.  (N.  Y.)  maintained  by  an  assignee,  but  must  be 

102.  brought  by  the  grantee  himself.  Phelps 

Action  by  Assignor. — It  is  worthy  of  v.  Sawyer,  i  Aik.  (Vt.)  150. 

notice  that  because  an  assignee  of  title  Ck>Tenant  to  Pay  Bent  Bans  with  tlie 

may  sue  on  a  covenant  which   runs  Land. — The  common-law  rule  is  **  that 

with  the  land,  it  does  not  necessarily  if  the  lessor  grants  over  his  reversion, 

follow  that,  because   a  covenant  runs  now  the    contract    runneth  with   the 

with  the  land  to  the  assignee,  then  in  estate,  and,  therefore,  the  grantor  shall 

no  event  can  the  assignor  maintain  an  not  have  anj'  action  of  debt  for  rent  due 

action  on   the  covenant  after  he  has  after  his  assignment,  but  the  grantee 

assigned  it.     For  example,  if  the  same  shall  have  it,  iox  the  privity  of  contract 

covenants  running  with  land  are  con-  follows  the  estate,  and  is  not  annexed  to 

tained  in  the  deeds  from  A  to  B,  from  the  person,  but  in  respect  of  the  estate.'* 

B   to   C,  etc.,   the    one    injured    may  Markland  v.  Crump,  i  Dev.  &  B.  (N. 

maintain  an  action  against  any  grantor  Car.)  94;   Fisher  v.  Lewis,  3  Pa.  L.  J. 

on  the  covenant,  and  if  such  grantor  73;  Springer  v.  Phillips,  71  Pa.  St  60  ; 

has  satisfied  the  plaintiiTs  damage,  he  Smith  xy,  Harrison,  42   Ohio   St.  180. 

may   then    recover    against  a   former  And  this  is  true,  although  only  a  part 

grantor.     But  he  must  first  make  satis-  interest  has  been  assigned.    Simpson  v. 
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And  the  general  rule  is,  that  to  enable  a  person  to  sue  as  an 
assignee,  he  must  come  in  the  same  estate  as  that  in  respect  to 
which  the  covenant  was  made,  and  must  not  acquire  the  estate  by 
a  paramount  title.^ 

6.  Beneficiaries — ThM  Pcnonf. — When  one  person  covenants  with 
another  to  pay  money  to,  or  perform  some  act  for  the  benefit  of,  a 
third  person  named  in  the  deed,  the  action  must  generally  be 
brought  in  the  name  of  the  covenantee  in  the  deed  as  a  general 
rule,  and  cannot  usually  be  maintained  by  the  third  person  in  his 
own  name,  though  he  is  the  party  in  interest,  and  though  it  is  ex- 
pressly stated  to  be  for  his  benefit.*   The  beneficiary,  however,  may 

Clayton,  4  Bing.  N.  Cas.  758,  33  E.  C.  had  no  title  at  the  time  of  the  execu- 

L.  522.  tion  thereof,  Beddoe  v.  Wads  worth,  21 

This  Is  the  rule  unless  the  assignment  Wend.  (N.  Y.)  120. 

is  canceled  or  the  assignor  has  again  1.  Demarest  v,  Willard,  8  Cow.  (N. 

become  the  real  owner.  Dodd  v.  Noble,  Y.)   206;  Thacker  v,   Henderson,  63 

5  Blackf.  (Ind.)  30.  Barb.  (N.  Y.)  271 ;   Hurd  v,  Curtis,  19 
An  action  for  rent  in  arrear,  how-  Pick.  (Mass.)  463. 

ever,  remains  with  the  lessor  after  he  Release    by   Intermediate    Owner. — 

has  assigned  the  term.  Moale  v.  Tyson,  When  an  owner  of  land  has  released 

2  Har.  &  M.  (Md.)  387.  covenants  in  the  deed  of  his  grantor, 
The  statute  32  lien.  VIII.,  ch.  34,  §  no  action  upon  such  covenant  can  be 

1,  gives  the  assignee  of  a  reversion  the  maintained  for  a  breach  thereof  by  anj' 

same  remedies  against  the  lessee  or  his  subsequent  assignee  of  the  land.    Lit- 

assignee,  or  their  personal  representa-  tlefield  v,  Getchell,  32  Me.  390. 
tives,  upon  express  covenants  running        2.  Miller  v,  Beebe,  Wright  (Ohio) 

with  the  land,  as  the  lessee  or  his  heir,  431 ;  McAlister  v.  Marberrj',  4  Humph, 

or  their  successor,  had  at  common  law.  (Tenn.)  426;  Hager  v.  Phillips,  14  111. 

Henniker  v.  Turner,  4  B.  &  C.  157,  10  260;  Moore  t\  House,  64  111.  162 ;  Gaut- 

E.  C.  L.  299;  Twynam  t^.  Pickard,  2B.  zert    v,   Hoge,  73  111.  30;   Montague 

6  Aid.  105.  V,    Smith,    13    Mass.    396;  Wolfe    r. 
AnUnee  of  an  Implied  Ck>Tenant. —  Washburn,  6  Cow.  (N.  Y.)  261 ;  Horn- 

The  grantee  of  a  reversion  of  an  estate  beck  v,  Westbrook,  9  Johns.  (N.  Y.)  73; 

may,   at   common    law,    maintain    an  Hornbeck  v.  Sleight,  12  Johns.  (N.  Y.) 

action  in   his  own   name  upon   such  199;  People  t'.  Holmes,  5  Wend.  (N. 

implied  covenants  as  are  annexed  to,  x  .)  191 ;   Durnherr  v.  Rau,  135  N.  Y. 

and  run  with,  the  reversion.  Vyvyan  v.  219;    Strohecker  v.  Grant,  16  S.  &  R. 

Arthur,  i  B.  &  C.  410,  8  E.  C.  L.  175,  (Pa.)  237;  Dailey  v.  Beck,  Bright.  (Pa.) 

3  D.  &  R.  670.  107,  6  Pa.  L.  J.  383 ;   Mississippi  Cent. 
A  Corenant  to  Bepair  passes  with  an  R.    Co.    v.    Southern    R.    Assoc,    4 

assignmentof  the  reversion  of  the  whole  BreWs.  (Pa.)  79;  Flinn  v.  M*GonigIe, 

or  a  part  of  the  demised  premises,  and  9  W.  &  S.  (Pa.)  75 ;  Robbins  z\  Ayres, 

an  action  for  a  breach  thereof  may  be  10  Mo.  538;  Hinklej'  v.  Fowler,  15  Me. 

maintained  by  the  assignee  against  the  285 ;  Vickery  v.  Walker,  i  Smith  (Ind.) 

lessee.     Twynam  t\  Pickard,  2   B.  &  78;  Haskett  v,  Flint,  5  Blackf.  (Ind.) 

Aid.  105.  69;  Burks  v.  Pointer,  i  B.  Mon.  (Ky.) 

Corenant  for  Qnlet  Enjoyment  runs  65;  How  v.  How,  i  N.  H.  49;  Ross  v. 

with  the  land.  It  is  a  covenant  fi»/«/«r0  Milne,  12  Leigh  (Va.)  204;  Bushell  r. 

and  will  pass  with  an  assignment  of  the  Beavan,  i  Bing.  N.  Cas.  103,  27  E.  C. 

land  to  any  person,  as  assignee  in  law,  L.  320. 

who  becomes  legally  possessed  of  the  AMompsit  may  be  maintained,  in  his 

chattel  real,  1.  e.,  of  the  lease,  Shelton  own   name,   by   one  in   whose   behalf 

T^.  Codman,  3  Cush.  (Mass.)  318;  pro-  a  simple  contract  was  made,  but  an 

viding  the  eviction  is  subsequent  to  the  action   of  covenant  must  be  brought 

assignment,  and  this  is  true  although  in  the  name  of  the  covenantee.     Pack- 

the  grantor  in  a  deed  containing  a  cov-  ard  v.  Brewster,  59  Me.  405. 

enant  of  warranty  and  quiet  enjoyment  Debt  is  likewise  a  proper  form  of 
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bring  suit  in  the  name  of  the  legal  plaintiff  without  his  consent 
thereto,^  and  many  states  now  provide  that  the  action  may  be 
maintained  by  the  real  party  in  interest.* 

V.  Who  mat  Bb  Sued— 1.  The  Covenanton  Generally. — ^The  original 
common-law  rule,  and  still  the  most  general  rule,  is  that  an  action 
of  covenant  can  be  maintained  only  against  the  person  who  has 
agreed  to  do  a  certain  thing  indicated  in  a  deed  which  he  has 
sealed  and  delivered,^  either  by  himself  or  his  duly  authorized 
agent  acting  in  his  behalf.^ 

PriTity  «r  Oontnet. — At  common  law,  privity  between  the  plaintiff 
and  the  defendant  is  not  to  be  dispensed  with  in  an  action  of 
covenant.* 

action  by  a  beneficiary  on  a  covenant  strument  is  sealed  by  one  party  and  not 

made  between  others   for  his  benefit,  the  other,  and  is  therefore  the  deed  of 

Scott  V.  People,  2  III.  App.  642;  San-  one,  but  only  the  written  evidence  of  a 

dusky  V.  Neal,  2  111.  App.  624.  simple    contract  on   the  part   of  the 

1.  Riley  v.  Vandyke,  i  Phila.  (Pa.)  other,  does  not  prevent  an  action  on 
180.  the  covenant  from  being  maintained 

But  the  nominal  plaintiff  must  gen-  against  the  one  who  sealed  the  instru- 

erally  be  secured  against  costs.     Riley  ment,  although  assumpsit  would  be  the 

V.  Vandyke,  i  Phila.  (Pa.)  180.  only  possible  action  against  the  other 

Contrary  Tendenoy    of  Deelsioiu. —  party.    Brown  f.  Bostian,  6  Jones  (N. 

There  has,  however,  long  been  a  grow-  Car.)  i ;  Hurst  v.  Rodney,  i  WaBh.(U. 

iiig  tendency,  in   the  decisions  of  the  S.)375'  Each  indenture  is  considered  as 

courts,  to  permit  the  beneficiary  to  en-  being  the  covenant  of  the  party  who  is 

force  his  rights  by  direct  action  in   his  to  perform  it  and  as  being  his  language; 

own  name.  the  signature  of  the  other  party  simply 

In  Alabama,  a  bank  was  permitted  indicates  his  acceptance  of  the  cove- 
to  sue  in  its  own  name  on  a  lease  of  its  nant.  Olcott  v,  Dunklee,  16  Vt.  478. 
real  estate,  when,  by  the  terms  of  the  Not  agalnft  One  Wlio  doei  Not  Gore- 
lease,  the  rent  was  reserved  to  it,  al-  nant. — Where  parties  execute  a  contract, 
though  the  demise  was  in  the  name  of  but  one  merely  assents  to  the  perform- 
the  assistant  commissioner.  Douglass  ance  of  certain  acts  by  another,  such 
T'.  Mobile  Branch  Bank,  19  Ala.  659.  one  does  not  render  himself  liable  in 

In  Bontb  Carolina,  in  an   agreement  covenant  on   the  contract.    Sacket  v. 

between  A  and  B,  the  latter  acknowl-  Johnson,  3  Blackf.  (Ind.)  61. 

edged  the    receipt  from  A  of  several  The  Cknronantor  mnit  Bo  Bound  by 

notes,  and  covenanted  that  when  col-  covenant  sued  upon,  or  no  action  can 

lected  he  would  pay  the  amount  to  C  be  maintained  against  him.  Therefore, 

and  account  to  him  for  certain  losses,  where,  in  a  covenant  of  seizin  in  a  war- 

etc.    The  court  permitted  C  to  main-  ranty  deed,    the    grantor  covenanted 

tain  an  action  on  the  covenant  against  ^  for  his  heirs,  executors  and  adminis- 

B,  for  the  breach  of  his  covenant  with  trators,*'  an  action  could  not  be  sup- 

A.     Duncan    v.     Moon,    Dudley    (S.  ported  against  the  grantor  himself  for 

Car.)  333.  a  breach  of  such  covenant.    Bowne  v, 

2.  Hughes  V.  Oregon  R.,  etc.,  Co.,  Wolcott,   i   N.    Dak.   497;  Rufner  v. 
IX  Oregon  437;  Schneider  v.  White,  12  McConnel,  14  111.  168. 

Oregon  503;  Johnson  v.  McClung,  26  6.  S hep.  Touch.  179.    Therefore,  an 

W.  Va.  659.  action  of  covenant  for  rent  in  arrears 

8.  Wilson     V,    Brechemin,    Bright  cannot  be  sustained  against  an  under 

(Pa.)  445.  lessee  (Howard  v,  Ramsay,  7  Har.  &  J. 

4.  M'Voy  V,  Wheeler,  6  Port.  (Ala.)  (Md.)  113;  Port  v.  Jackson,  17  Johns. 

201;  Harrison  v.  Vreeland,  38  N.  J.  L.  (N.  Y.)  239;  Williams  i;.  Bosanquet,  i 

366;  Davis  v.  Judd,  6  Wis.  85,  i  Chit.  B.  &  B.  238,  5  E.  C.  L.  72),  even  though 

on  Pldg.  115.  he  be  in  possession  of  the  land,  Adams 

Wben    Bxocntad    by  the  Covenantor  t;.  French,  2  N.  H.  387;  nor  against 

Alono. — The  fact  that  the  written  in-  the  lessee  himself  when  he  has  not 
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2.  Ac^nts  and  Bepresentative  Persons  Individually. — The  general 

rule  is  that  when  an  agent  affixes  his  own  instead  of  his  principars 
signature  to  a  deed,  he  makes  himself  personally  liable  on  the 
covenants  therein  cbntained.* 

signed  the  lease,  though  he  be  in  pos-  the  defendants  had  sold  to  the  plaintiffs 

session,    Hinsdale    v.    Humphrey,    15  certain  property,    which    they   bound 

Conn.  433;  Johnson  r.  Muzzy,  45  Vt.  themselves  to  deliver  to  the  plaintiffs  at 

419;  Finley  T\  Simpson,  22  N.j.L.  311;  a  certain  place  and  on  a  certain  day. 

Trustees  of  Section  x6,  etc.  v.  Spencer,  This  was  held  to  be  a  personal  cove- 

7  Ohio  II.  149.  nant,    and    an    action    was    sustained 

1.  Godley  v.  Taylor,    3    Dev.    (N.  against  the  covenantors  in  their  indi- 

Car.)  178;  Wilks  v.  Back,  a  East  142;  vidual  capacity.     Henderson  t^.  Martin, 

Stone  V.  Wood,  7  Cow.  (N.  Y.)  453.  19  Ark.  477. 

Dasorlptio   PersoiuB. — Although    the  Action  against  Onardlan  of  a  Minor. — 

sf^ent  describes  himself  in  the  deed  or  The  guardians  of  a  minor  covenanted 

contract  as  acting  for  or  in  behalf  of  in  a  deed  of  conveyance,  in  their  ca- 

or  ss  attorney  of  the  principal,  or  as  a  pacity  as  guardians,  that  the  father  of 

committee  to  contract  for  or  as  a  trus-  the  minor  died  seized  of  the  premises, 

tee  of  a  corporation,  or  the  like,  if  he  and  that  they,  in  their  capacity  as  afore- 

does  not  bind  his  principal,  bi^t  sets  his  said,  in  right  of  the  minor,  were  lawfully 

own  name  and  seal  thereto,  such  expres-  seized  of  the  premises.    It  was  held 

sions  are  but  designatio  persona ;  the  that  the    guardians    were    personally 

deed  is  his  own  and  he  is  personally  liable.    Whiting    v,   Dewey,  15   Pick. 

bound.    An  agent  or  attorney  must  set  (Mass.)  428. 

to  an  Instrument  the  name  and  seal  of  Action  against  a  Tmstee. — A  trustee, 

his   principal  or    constituent  and  not  as  such,  is  generally  suable  only  in  a 

merely  his  own.     Stinchfield  v.  Little,  court  of  equity,  but  when  he  chooses  to 

I  Me.  231;   Unwin  v,  Wolseley,  i  T.  bind  himself  by  a  personal  covenant  he 

R.  674;  Macbeath  v,  Haldimand,  1  T.  is  liable  at  law  for  a  breach  thereof  in 

R.  173;  Hodgson  v.  Dexter,  i  Cranch  the  same  manner  as  any  other  person, 

(U.  S.)  345;  Dawes  t^.  Jackson,  9  Mass.  although  he  describes  himself  to  be  cov- 

490:  Sheffield  v,  Watson,  3  Cai.  (N.  enanting  as  trustee.    Duvall  t;.  Craig, 

Y.)  69.  2  Wheat.  (U.  S.)  56. 

Want  of  Authority.— Furthermore,  it  Action  against  Ezscntor. — Where  an 
is  a  general  rule  that  where  such  an  executor  made  an  assignment  of  his 
agent  or  representative  person  under-  judgment  in  favor  of  his  testator,  and 
takes  to  act  on  authority  which  he  does  covenanted  as  executor  that  such 
not  possess,  he  binds  himself  in  his  amount  was  due  upon  it,  it  was  held 
private  capacity  by  the  covenants  he  that  the  covenant  was  personal  and 
then  makes.  Sumner  v.  Williams,  8  bound  him  in  his  own  right.  Marvin 
Mass.  162.  But  where  there  is  no  de-  v.  Stone,  2  Cow.  (N.  Y.)  781.  To  the 
ceit,  misrepresentation  or  warranty,  same  principle,  see  Manifee  v.  Morri- 
there  seems  to  be  no  reason  why  a  re-  son,  i  Dana  (Ky.)  208.  However,  a 
covery  should  be  had  where  a  party  covenant  by  executors  to  warrant  and 
contracts  in  a  particular,  and  not  in  a  defend,  followed  by  the  words  *'as  ex- 
personal,  capacity.  Thayer  v.  Wen-  ecutors  are  bound  by  law  to  do,"  is  not 
dell,  I  Gall.  (U.  S.)  37.  a  personal  covenant.     Day  v.  Brown,  2 

AetlOB  against  Oommlttse. — A  com-  Ohio  345. 

mtttee,  appointed  by  the  directors  of  a  Exception     to     the     Knle  —  Public 

turnpike  corporation,  covenanted  un-  Agents. — There  are,  however,  excep- 

der  their  hands  and  seals  to  pay  money  tions  to  the  rule.     Where  a  contract  is 

to  one  who  contracted  to  make  part  entered  into,  or  a  deed  executed,  in  be- 

of  the  turnpike.    They  rendered  them-  half  of  the  government,  by  a  duly  au- 

selres  liable  on  such  covenant.  Tippets  thorized  public  agent,  and  the  fact  so 

'V.  Walker,  4  Mass.  595.  appears,  then,  notwithstanding  the  fact 

Covenants  were  made  by  defendants,  that  the  agent  may  have  affixed  his  own 

describing  themselves  as  a  committee,  name  and  seal,  it  is  the  contract  or  deed 

on  the  part  of  a  company   which  was  of    the  government  and    not  of    the 

named  therein,  and  it  was  recited  that  agent,    btinchfield  ?'.  Little,  x  Me.  231; 
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3.  Jointly  or  Severally. — When  the  covenant  is  joint  and  not 
several,  the  action  must  be  brought  against  all  of  the  covenantors 
jointly.^  But  if  the  covenant  be  joint  and  several,  the  plaintiff  may 

have  his  option  whether  he  will  bring  action  against  all  of  the 
covenantors  or  against  any  of  them.^ 

Unwin  v.  Wolscley,  i  T.  R.  674;  Mac-  third  by  distinct  and  separate  writings, 
beath  v,  Haldimand,  i  T.  R.  1 73;  Hodg-  one  for  the  performance  of  several  duties 
Kon  r.  Dexter,  i  Cranch  (U.S.)  345;  and  the  other  to  become  the  surety  of  the 
Dawes  v»  Jackson,  9  Mass.  490;  Shef-  one  for  the  performance  of  his  cove- 
field  V.  Watson,  3  Cai.  (N.  Y.)  69.  nant,  they  cannot  be  joined  in  the  same 
Covenant  on  Behalf  of  Corporation,  action  for  a  breach  of  the  covenant, 
— Where  also  in  the  body  of  a  sealed  because  their  covenants  depend  upon 
instrument  covenants  are  stated  as  if  different  conditions.  Childress  v, 
they  were  made  by  a  corporation  di-  M'Cullough,  5  Port.  (Ala.)  54.  But 
rectly  with  the  covenantee,  without  the  where  A  signed  a  covenant  in  which 
agency  of  any  one,  but  the  instrument  he  agreed  that  B  should  sign  as  secu- 
is  signed  and  sealed  with  the  name  of  rity  for  its  performance,  which  B  after- 
an  individual  as  president  of  a  corpora-  wards  did,  it  was  held  that  B  was  a 
tion  and  on  its  behalf,  without  such  in-  co-obligor  and  was  liable  as  a  joint 
dividual  name  in  the  deed,  an  action  covenantor  with  A.  Cassitys  v.  Rob- 
on  the  covenant  cannot  be  maintained  inson,  8  0.  Mon.  (Ky.)  279. 
against  him  personally.  Hopkins  v.  An  indenture  was  entered  into  be- 
MehafTy,  11  S.  &  R.  (Pa.)  126.  tween  an  insolvent  debtor  on  the  first 

1.  Montague  v.  Smith,  13  Mass.  405;  part,  to  trustees  on  the  second  part,  and 
Tileston  v,  Newell,  13  Mass.  406 ;  Har-  several  creditors  of  the  insolvent  debtor 
rison  v,  Matthews,  a  Dowl.  N.  S.  318.  on     the    third  part,    containing    the 

2.  Enys  v,  Donnithome,  2  Burr.  1 190;  same  covenants  on  the  part  of  the  trus- 
McCallf.  Price,  1  McCord  (S.  Car.)  52.  tees,    but  had    these    words    inserted 

Kale  of  Oonstructlon. — It  is  a  settled  therein:  *' It  being  expressly  declared 

rule  that  whether  the  liability  of  the  and  agreed,  that  they,  the  said  party  of 

covenantors  is  joint  or  several,  or  joint  the  second   part,  shall  be   answerable 

and  several,  depends  exclusively  upon  only    for    their    individual     receipts, 

the  words  of  the  covenant.    The  Ian-  payments  and  wilful  defaults,  and  not 

guage  of  severalty  or  joinder  is  the  test,  otnerwise."     It  was  held    that  if  the 

The  covenant  is  always  joint  unless  de-  trustees  were  liable  in  any  way  for  neg- 

clared  to  be  otherwise,    ^nys  v,  Don-  lecting  and    refusing    to  collect    and 

nithorne,   a  Burr.    1190;    Fhillips    v.  pay  over  certain  demands,  assigned  by 

Bonsall,  a  Binn.  (Pa.)  138;  Philadelphia  the  indenture,  they  were,  in  an  action 

r.  Reeves,  48  Pa.  St.  472.  And  see  West-  at  law,  only   liable  to  be  called  upon 

cott  V.  King,    14  Barb.   (N.   Y.)   32;  separately   by  several  actions.    Howe 

Bradburne  v.  Botfield,  14  M.  &  W.  559.  v.  Handley,  25  Me.  116. 

This  is  not  the  rule  as  to  the  joinder  Against    Several    CrOTenantorB    npon 

of  covenantees.    IV.  a.  Severally  and  Breaoli  by  One. — Where  three  persons 

Jointly^  supra,  conveyed  land  in  the  same  deed,  and 

And  the  rule  was  not  applied  in  a  covenanted  to  warrant  and  defend,  etc^ 

case  where  several  partners,  having  sev-  aeainst  the  lawful  claims  and  demands 

eral  interests,  were  the  covenantors,  for  of  all  persons  claiming  by,  through,  or 

a  recovery  was  had  against  one  of  the  under  them,    it    was   held   that  they 

partners  alone.     Thomas   v.  Pyke,   4  were  all  liable  on  the  covenant,  upon 

Bibb  (Ky.)  418.  the  existence  of  a  legal  claim  existing 

The  rule  has  also  been  modified  by  under  one  of  them  at  the  time.    Carle- 
statute,  permitting  the  action  against  ton  v.  Tyler,  16  Me.  392. 
one  only  of  a  number  of  joint  obligors  Action  against  SnrrlTlng  Joint  Coto- 
in  a  covenant  of  warranty.    Grier  v,  nantor. — If  one  of  two  joint  covenantors 
Fletcher,  i  Ired.  (N.  Car.)  417.  dies,  the  remedy  at  law  on  the  covenant 

Several  OoTenantors  Not  Neoeuarlly  is  by  an  action  of  covenant  against  the 

Joint — Persons  Covenanting  Together  survivor.    Gere  r.  Clarke,  6  Hill   (N. 

Not  of  Necessity  Joint  Cox^enantors. —  Y.)  350;   Bundy  v,   Williams,  i  Root 

Where  two   persons  covenant  with  a  (Conn.)  543;   Ayer  v.  Wilson,  2  Mill 
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And  when  a  party  refuses  to  join  as  a  plaintiff  he  may  be  made 
a  defendant.^ 

4.  Husband  and  Wife. — At  common  law,  where  the  wife  joins 
with  her  husband  in  a  conveyance  of  lands,  she  and  her  heirs  will 
be  estopped  from  setting  up,  as  against  the  grantee,  any  title  she 
may  have  had  when  the  deed  was  made ;  but  she  has  never 
been  considered  to  be  bound  by  any  covenant  in  the  deed.  There- 
fore, an  action  on  any  covenant  therein  must  be  brought  against 
the  husband  alone.^ 

5.  Penonal  Bepretentativet  and  Heirs. — The  rules  determining 
who  are  proper  parties  defendant,  in  actions  upon  covenants  made 
by  a  deceased  covenantor,  follow  the  rules  of  legal  liability  on 
covenants.' 

6.  Assignees. — The  word  "  assignee  "  clearly  embraces  every  pur- 
chaser at  a  sale  upon  execution,  as  well  as  every  purchaser  by  vol- 
untary sale.  And  covenants  which  run  with  the  land  extend  to 
every  alienation.^  But  an  assignee  is  liable  only  for  covenants 
broken  while  he  is  such  legal  assignee.  If  he  has  not  received  an 
assignment  he  is  not  liable,  and  if  he  assigns  his  interest  he  is  not 
thereafter  liable  for  subsequent  breaches  of  the  covenant.^ 

iMlcuMat  wItbMit  PmmmIos. — When,  however,  he  has  received  an 
assignment  he  will  be  liable,  although  he  has  not  yet  taken  pos- 
session.* 

Ibqgnm  or  Implisa  GoTsnsato. — ^And  there  is  no  difference  respecting 
the  liability  of  an  assignee  on  express  covenants  and  his  liability 
on  implied  covenants.^ 

Const.  (S.  Car.)  319;  Rowan  v.  Wood-  4.  Jackson  v.   Schutz,  18  Johns.  (N. 

ward,  a  A.  K.  Marsh.  (Kj.)  140.     Com-  Y.)  174;  Jackson  v.  Groat,  7  Cow.  (N. 

/artf  Union  Oil  Co.  v.  Maxwell,  33  III.  Y.)  285 ;  Jackson  t^.  Sllvernail,  15  Johns. 

App.  421.     It  is  error  to  sue'both,  and  (N.  Y.)  278. 

nosnbaequent  atuitement  of  the  writ  as  6.  Thursby  v.  Plant,  i  Saund.  237; 

to  the  deceased  obligor  will  render  the  i  Archb.  N.  P.  358;  Holford  v.  Hatch, 

writ  good.     Rowan  v.  Woodward,  2  A.  Doug.  183 ;  Barnfather  v.  Jordan,  Doug. 

K.  Marsh.  (Ky.)  140.    And  if  both  die,  452 ;  Hartshome  v.  Watson,  5  Bing.  N. 

on\j  the  representative  of  the  survivor  Cas.  477,  35  E.  C.  L.   187;  Armstrong 

can  be  sued  at  law.    Lang  r.  Keppele,  v.  Wheeler,  9  Cow.  (N.  Y.)  88;  Wij. 

1  Binn.  (Pa.)  123.  liams  v.  Woodard,  2  Wend.  (N.  Y.) 

1.  Porter  v,  Clements,  3  Ark.  364;  487;  Quackenboss  v.  Clarke,  12  Wend. 
Good  V.  Blewitt,  19  Ves.  Jr.  336;  West  (N.  Y.)  555.  See  also  Van  Alstyne  v, 
V.  Randall,  2  Mason  (U.  S.)  190;  Mai-  Van  Slyck,  10  Barb.  (N.  Y.)  383. 

low  V.  Hinde,  12  Wheat.  (U.  S.)  193;  An  AMlgnment  of  a  Term  puts  an  end 

Russell  V.  Clark,  7  Cranch  (U.  S.)  72;  to  the  liability  of  the  person  making  it, 

Wendall  v.  Van  Rensselaer,  i  Johns,  although  it  was  stated  therein  that  the 

Ch.  (N.  Y.)  349;  I  Mit.  Equity  Pldg.63.  lessor  was  a  party  executing  the  assign - 

2.  Colcord  V.  Swan,  7  Mass.  291 ;  ment,  and  it  was  agreed  thereby  and 
Wadleigh'z^.  Glines,  6  N.  H.  17 ;  Sum-  therein  that  the  term  should  be  absolute 
ner  tf.  Wentworth,  i  Tyler  (Vt.)  42;  and  determinable  at  the  option  of  the 
Sawyer  v.  Little,  4  Vt.  414;  Nelson  v,  lessor.  Chancellor  t\  Poole,  Doug.  764. 
Harwood,  3  Call  (Va.)  394;  Aldridge  6.  Walker  v.  Reeves,  2  Doug.  461, 
V.  Burlison,  3  Blackf.  (Ind.)  201.  note;  Williams  v.  Bosanquet,  i  B.  &  B. 

S.  For  the  substantive  law  on  the  238,  5  E.  C.  L.  72 ;  3  J.  B.  Moore  500. 
subject,  see  Am.  &  Eng.  Ency.  Law  7.  Tilney  v.  Norris,  Carth.  319;  x 
(3d  ed),  article  Coyknants.  Archb.    N.    P.     358;    Wolveridge   v. 
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71.  The  Declabatiov — 1.  The7enne. — ^When  an  action  of  cove- 
nant  is  founded  upon  privity  of  contract,  it  is  a  transitory  action, 
and  the  venue  maybe  laid  in  any  county;  but  when  founded  upon 
privity  of  estate,  it  is  a  local  action,  and  the  venue  must  be  laid 
in  the  county  where  the  estate  lies.* 

S.  The  Coininenoement. — The  commencement  of  a  declaration 
in  an  action  of  covenant  is  like  that  in  an  action  of  debt  or  as- 
sumpsit, except  that  the  declaration  in  covenant  states  that  the 
defendant  is  to  answer  "  in  a  plea  of  covenant."* 

Steward,  i  Cromp.  &  M.  644;  Burnett  against  the  lessor,  the  action  is  transi- 

V.  Lynch,  6  B.  &  C.  589.  torj,   because   it  is  founded  on  mere 

AMlgnee  of  Corporation  Liable. — The  privity  of  contract.    Thursby  v.  Plant, 

successor   of   a  railway  company  by  i  Saund.  241  b^  note  6. 

purchase  is  liable   for  damages  occa-  The  EngUah  Statute,  32  Hen.  VIII.,  c. 

sioned  by  the  breach  of  a  covenant  con-  34,  extended  the  privity  of  estate  to  the 

tained  in  a  deed  given  to  its  predecessor  assignee  of  the  reversion,  permitting  an 

for  the  right  of  way,  providing  that  the  action  of  covenant  to  be  brought  by  or 

railway  company  should  fence  the  road  against  the  assignee  in  the  same  man- 

and  forever  maintain  the  same,  that  it  ner  as  it  could  theretofore  have  been 

should  put  in  cattle  guards  and  wagon  brought  by  or  against  the  lessor,  the 

crossings  whereverdemanded.  and  make  action    consequently  being  transitory, 

a  wagon  and  stock  passage  under  the  Thrale    v.     Cornwall,    i    Wils.     165; 

road.    Toledo,  etc.,  R.  Co.  v.  Cosand,  Thursby  v.  Plant,  i  Saund.  237,  241  *, 

6  Ind.  App.  222.  note  6;  i  Chit,  on  Pldgs.  271. 

What   Covenants   In    Leaae    Assign-  Privies  in  blood,  as  the  heir  of  the 

able.-^While  the  rule  is  that  an  action  lessor,  were  permitted  by  the  common 

of  covenant  for   the  payment  of  rent  law    to  sue    in    covenant.      Webb    v. 

must  be  maintained  on  the  privity  of  Russell,  3  T.  R.  395. 

estate,  yet,  in  collateral  covenants,  such  As  to  the  extent  to  which  this  statute 

as  to  pay  a  premium,  a  sum  in  gross,  to  is  in  force  in  Pennsylvania^  see  Roberts 

build  houses,  mills,  etc.,  the  grantee  of  Dig.  227;  Henwood  t>.  Chee8emfan,3  S. 

a  reversion  may  have  his  action  against  &  R.  (Pa.)  502. 

the  assignee  of  the  lessee.    Moale  v.  Action  for  Oanses  Arising  in  Dtfitarent 

Tyson,  2  Har.  &  M.  (Md.)  387.  Counties.— Where  the  plaintiff's  cause 

Assignee  Not  Liable  Jointly  wltb  As-  of  action  depends  upon  several  facts 
signor.  —  Although  the  assignee  of  a  which  arise  in  different  counties,  an 
lessee  may  become  liable  to  an  action  action  of  covenant  may  be  brougrht  in 
for  a  breach  of  certain  covenants  in  a  any  one.  London  v.  Cole,  7  T.  R.  583. 
lease  assigned  to  him  (Moale  t/. Tyson,  2.  Names  of  tlie  Parties. — The  par- 
2  Har.  &  M.  (Md.)  387),  yet  no  joint  ties  who  are  joined  as  plaintiffs  or  de- 
action  will^lie  against  the  lessee  and  fendants  must  of  course  be  named.  IV. 
his  assignee.  Bowdre  v.  Hampton,  6  d  and  V.  3,  supra.  And  it  is  laid  down 
Rich.  (S.  Car.)  208.  Nor  can  the  as-  as  a  rule  that  "where  a  covenant  is 
signee  of  a  purchaser  of  land  be  joined  made  with  two  or  more  parties  to  pay 
with  a  purchaser  in  an  action  for  breach  them  money  for  themselves,  or  for  the 
of  covenant  in  the  original  deed,  use  of  another,  it  is  not  correct  to  use 
Brooks  V.  Columbus  Water  Lot  Co.,  the  name  of  one  only  of  the  covenan- 

7  Ga.  loi.  tees,  although  the  others  have  omitted 
1.  Webb  V.   Russell,   3   T.   R.   394;  to  execute  the  deed,"  and  that  when 

Walker's  Case,  3  Coke  23 ;   Thursby  joint  covenantees  may  join  they  must 

V,  Plant,  I  Saund.  241,  and  notes  5,  6;  do  so.     If  there  is  any  legal  ground  for 

Lienow  v.  Ellis,  6  Mass.  331 ;  White  x;.  omitting  the  name  of  oneof  the  covenan- 

Sanborn,  6  N.  H.  220.  tees  as  plaintiff,  as  his  death,  refusal  to 

Between  Lessor  and  Lessee. — In  an  join,  etc.,  it  is  necessary  to  show  such 

action   on   a  covenant  contained  in  a  excuse  for  his  nonjoinder  or  the  omis- 

lease,    whether    begun  by    the    lessor  sion  will  be   fatal ;   that  is  to  say,  all 

against    the  lessee,  or  by  the  lessee  must  be  joined  in  the  suit  or  the  reason 
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3.  The  Body— a.  The  Inducement. — The  inducement  should 

contain   a   sufficient   statement  to  show  that   the    plaintiff    is 

entitled  to  bring  the  action,  and  this  statement  should  precede 
the  statement  of  the  deed  or  lease.^ 

be  given   for  not  doing  so.     i  Chit,  on  must  fail,     i  Chit,  on  Pldgs.  363,  364, 

PIdgs.  11;  Hajs  z\  Lasater,  3  Ark.  565.  368;  Leonard  v.  Bates,  i  Blackf.  (Ind.) 

Dttsth  of  Joint  Covenantor. — If    one  175;  Swenk  v.  Stout,  2  Yeates  (Pa) 

of  two  joint  covenantors  is  dead,  the  470;    Falls  v.  Dickey,  6  Jones  £q.  (N. 

fact  must  be  alleged  in  the  declaration,  Car.)  357. 

for  a  declaration  which  makes  no  men-  Cause  of  Action  In  Third  Person. — 

tion  of  the  survivorship  is  bad.   Atwell  Where  the  facts  alleged  show  a  cause 

V.  MiltoD,  4  Hen.  &  M.  ( Va.)  253.  of  action  in  a  third  person,  and  not  in 

Capaelty  inwhioh  Flaintlfl  Sues. — A  the  plaintiff,  the  declaration  is  bad,  be- 

declaration   which  does  not  show  the  caase  it  does  not  state  sufficient  facts 

capacity  in  which  the  plaintiff  sues  will  to  constitute  a  cause  of  action.    Pence 

be  hekl  defective  on  demurrer.     Sabin  v.   Aughe,    loi    Ind.    317;    Sinker    v. 

i*.  Hamilton,  a  Ark.  485.  Flo^'d,  104  Ind.  291. 

Wliere   Corporate    Hame   Changed. —  When  Demnrrable. —  A   declaration 

Where  the  name  of  a  municipal  cor-  which  fails  to  show  how  the  plaintiff 

poration  was  changed  afler  the  making  has  the  right  of  action  on  the  covenant, 

of  a  bond,  it  was  held  to  be  sufficient  will  be  bad  upon  demurrer.      Harris  v. 

thereafter  to  bring  an  action  of  cove-  Campbell,  4  Dana  (Ky.)  586;    Sinker 

nant,  naming  it  as  it  was  nominated  in  v.  Floyd,  104  Ind.  291 ;  Pence  i;.  Aughe, 

the  bond.     Ready  v,  TuskaIoosa,6  Ala.  loi  Ind.  317. 

327.  Not  Cared  by  Verdict. — Where  there 

Deed  Signed  in  Wrong  Name. — In  an  is  an  entire  omission  to  state  any  title 

action  upon  the  covenant  contained  in  or  cause  of  action,  the  declaration  is  so 

a  deed,  the  defendant  should  be  named  defective  that  a  verdict  will  not  cure  it. 

in  the  manner  in  which  the  deed  is  McDonald  v,  Hobson,  7  How.   (U.  S.) 

signed,  for,  if   he  sign  the  deed  in   a  745;     Avery    v,   Hoole,   Daugh.    683; 

wrong    name,     bringing    the    action  Avery  v.  Hoole,  Cowp.  826;    Baj'ard 

against   him  in   his  right   name,   and  v,    Malcolm,    i     Johns.   (N.  Y.)   453, 

averring  that  he  executed  in  a  wrong  2  Johns.  (N.  Y.)  557;  Bartlett  v.  Cro- 

name,  would  be  bad.      Wood  v.  Bulk-  zier,  17  Johns.  (N.  Y.)  439. 

ley,  13  Johns.  (N.  Y.)  486;    Meredith  Action  by  As^gnor  after  Assignment, 

v.  Hinsdale,  2  Cai.  (N.  Y.)  362;  Webber  — If  the  action  is  brought  by  one  who 

T/.  Bolte,  51  Mich.  1 13 ;  x  Chit,  on  Pldgs.  has  assigned  his  interest  in  the  lands  to 

244, 361.  But  the  misspelling  of  a  name  another,    the    declaration   must    show 

is  immaterial  so  long  as  the  two  names  that    the    plaintiff    is    answerable    to 

have  the  same  sound.    The  well-known  his    assignee.       Niles    v.    Sawtell,    7 

rule  relating  to  idem  sonans  applies.  Mass.  444. 

Flormof  the  Action. — The  declaration  Covenant  against  Incumbrances. — In 
should  state  the  action  to  be  covenant,  an  action  for  a  breach  of  covenant 
for  if  it  should  show  the  cause  to  be  against  incumbrances,where  taxes  were 
assumpsit,  the  declaration  could  not  collected  for  the  year  the  land  was  con- 
be  amended.  McKay  v.  Darling,  65  veyed,  the  declaration  must  allege  that 
Vt.  639.  the  defendant  was   the  owner  of  the 

Likewise,  if  the  writ  is  assumpsit  and  land  at  the  time  the  lien  for  taxes  at- 

the  declaration  is  covenant,  the  vari-  tached.     Smith  v.   Eigerman,  5   Ind. 

ance  would  be  fatal.     Wainwright  v,  A  pp.  269. 

Harper,  3  Leigh  ( Va.)  270.  Owners  of  the  Legal  Title  to  land  must 

1.  Thus,  when  the  action  is  at  the  suit  be  parties  to  the  suit  when  they  are  in- 

of  the  heir,  there  should  be  an  allegation  terested  in  the  subject-matter  thereof. 

showing  how  the  plaintiff  became  pos-  Haynes  v.  Buffalo,  etc.,  R.  Co.,  38  Hun 

sessed  of  title  sufficient  to  enable  him  (N.  Y.)  17. 

to  recover  the  damages  claimed  in  re-  On  Covenant  to  Deliver  In  Ck>od  Re- 
spect to  the  breaches  of  the  covenant,  pair. — The  declaration  must  aver  the 
and  where  there  is  no  averment  of  title,  ownership  by  the  plaintiff,  as  well  as 
either  general-  or  special,  the  action  that  he  is  damaged  by  reason  of  the 
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Pretet  should  be  made  of  the  deed  when  the  plaintiff  alleges  one 

under  which  he  claims  to  justify  his  right  of  action.^ 

premiBes.    Green  v,  Kelly,  i8  N.  ].  L.  When  Oyer  need  Hot  Be  CttTen. — When 

346.  the  instrument  declared  upon  has  been 

When  Not  Neoetsary  to  Ayer  Title. —  lost  it  may  be  pleaded  without  the 

In  an  action  for  breach  of  covenant  to  necessity   that  oyer   be   eiven    of   it 

pay  a  certain  sum  as  part  of  the  con-  Respubfica  v.  Coates,  i   Yeates  (Pa.) 

sideration,  provided  title  should  prove  2 ;    kelley  v.  Riggs,  2  Root  (Conn.) 

to  be  good,  it  was  held  that  the  plain-  126;     Paddock    v.    Higgins,    2    Root 

tiff  need  not  aver  title,  but  that  his  (Conn.)  482;  Powers  v.  Ware,  2  Pick, 

action  could  be  supported  on  the  aver-  (Mass.)    451;    Read  v.   Brookman,  3 

ment  of  the  indebtedness,  and  that  if  T.  R.  151. 

the  title  was  not  good  the  defendant  Deed  Lost  after  DeelaratUm  Filed. — 

might  plead  the  failure  of  title.    Broth-  Upon  the  question  whether  a  declara- 

erton  v.  Brotherton,  19  Wend.  (N.  Y.)  tion  making  profert  (of  which  (Ty^r  was 

327.  craved)  could  be  supported  by  a  deed 

When  indncement  to  Be  Omitted. —  lost  after  the  declaration  was  filed,  it 

When  there  are  no  facts  existing  which  was  said  that  a  lost  deed  might  be  re- 

necessarily  must  be  averred  in  the  in-  ceived  in  evidence  at  the  trial,  and  if 

ducement,  intermediate  statements  by  there  was  no  surprise,  and  the  execu- 

way  of  inducements  may  be  omitted,  or,  tion  of  the  deed  was  not  contested,  the 

if  included,  will  be  treated  as  surplus-  plaintiff  might  afterwards  amend  his 

age  and  will  not  vitiate  the  declaration,  declaration  so  as  to  make  it  conform 

Jones  V,  Thomas,  21  Gratt.  (Va.)  96.  to  the  case.    Jansen  v.  Ball,  6  Cow. 

1.  I  Chit,  on  Pldgs.  365;   Bender  v,  (N.  Y.)  628. 

Sampson,  11  Mass.  42;  Scott  v.  Curd,-  What  la  Brldonoe  of   a  Deed. — The 

Hard.  (Ky.)  69.  deed  itself  is  of  course  the   best  evi- 

When  Profert  Bxcoied. — When    the  dence,  but  it  is  laid  down  as  a  general 

action  is  brought  upon  a  writing  not  rule  **  that  a  copy,  authenticated  by  a 

under  seal    no   profert    is    necessary,  person  appointed  for  that  purpose,  is 

Mason  r.  Buckmaster,  i  111.  27 ;  Hins-  good  evidence  of  the  original,  with- 

dale  V,  Miles,  5  Conn.  331.     And  no  out  any  proof  of  its  being  an  examined 

profert  need  be  made  of  a  deed  which  copy.      Williams  v,  Wetherbee,  2  Aik. 

appears  to  be  in  the  possession  of  the  Vt.)  329. 

adverse  party.  Barbour  v.  Archer,  3  Fufi&g  Ooiiy  of  Instmment  Sued  On. — 
Bibb  (Ky.)  8;  Francis  v.  Hazlerig,  i  The  co  mm  on -law  practice  whereby  the 
A.  K.  Marsh.  (Ky.)  93.  Or  where  it  plaintiff  made  profert  and  the  defendant 
is  lost,  destroyed,  or  misplaced  by  acci-  craved  oyer  has  been  abrogated  in  many 
dent,  so  that  the  plaintiff  cannot,  for  states  by  provision  of  the  statute  corn- 
that  reason,  bring  it  into  court  pelling  the  plaintiff,  when  declaring 
Corny ns  Dig.,"  Pleader,"  0.13;  Hendy  upon  a  written  instrument,  to  file  a 
V.  Stephenson,  10  East  57;  Banfill  v,  copy  thereof  with  his  declaration.  Such 
Leigh,  8  T.  R.  571 ;  Read  v.  Brook-  a  copy  becomes  part  of  the  pleading, 
man,  3  T.  R.  151 ;  Rees  v.  Overbaugh,  If  it  is  not  filed  as  required  the  declara- 
6  Cow.  (N.  Y.)  748;  Powers  v.  Ware,  tion  is  demurrable,  and  if  it  is  filed  on 
2  Pick.  (Mass.)  451 ;  Bender  v.  Samp-  demurrer  the  court  will  then  consider 
son,  11  Mass.  42;  Smith  v,  Emery,  12  it  as  part  of  the  record.  Abbott  v. 
N.  J.  L.  53 ;  Scott  V,  Curd,  Hard.  (Ky.)  Rowan,  33  Ark.  593. 
69;  Cutts  V,  U.  S.,  I   GaH.  (U.  S.)  69.  Omission  to  File  Copy  Cured  by  Ver- 

The  excuse  for  the  omission  to  make  diet, — When  the  declaration  in  an  ac- 

profert  should  be  stated  according  to  tion  for  breach  of  covenant  in  a  deed 

the  fact  and  that  '*  therefore  the  plain-  fails  to  contain  a  copy  of  the  deed  sued 

tiff  cannot  produce  the  same  in  court.*'  on,  as   required  by  the  statute,   such 

The  fact  alleged  as  an  excuse  may  be  declaration  will,  nevertheless,  be  suffi- 

traversed  by  the  defendant,    i  Chit,  on  ctent  to  sustain  a  judgment  by  default, 

Pldgs.  365;  Rees  v.  Overbaugh, 6  Cow.  even  when  questioned  on  appeal.     Old 

(N.  Y.)  7^^;  Smith  v,  Emery,  12  N.  r.  Mohler,  122  Ind.  594. 

].  L.  53;  Powers    v.  Ware,    2    Pick.  Variance  when  Profert  Kade  and  Oyer 

(Mass.)  451 ;  Cutts  v.  U.  S.,  i  Gall.  Graved. — When  profert  is  made  of  the 

( U .  S.)  69.  deed ,  the  declaration  should  be  precisely 
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b.  The  Consideration. — Inasmuch  as  a  seal  imports  a  con- 
sideration in  declaring  upon  a  breach  of  covenant  in  a  deed,  the 
better  and  more  usual  practice  is  to  proceed  at  once  with  a 
statement  of  the  contract  without  disclosing  the  consideration 
upon  which  it  was  founded.^ 

c.  The  Promise, — ^The  declaration  must  aver  or  assert  a 
promise,  or  must  contain  words  equivalent  to  a  promise.* 

In  stating  the  contract  by  deed  it  must  either  be  set  forth  in 
the  words  of  the  contract  itself,  or,  according  to  its  legal  effect,  by 
stating  its  true  meaning  and  intention.'  See  article  CONTRACTS, 
vol.  4,  p.  916. 

drawn,  for  if  oyer  is  craved  the   ad-  S.  Scott  v.  Leiber,  2  Wend.  (N.  Y.) 

Terse  partj  maj  take  advantage  of  any  479;  Barney  v.  Keith,  4  Wend.  (N.  Y.) 

variance  between  the   deed  produced  503;  Close  f.  Miller,  10  Johns.  (N.  Y.) 

and    that    stated    in    the    declaration.  90;  Grannis  v.  Clark,  8  Cow.  (N.  Y.) 

Macon  v.  Crump,   1  Call  (Va.)  575;  36;  Thomas  v.  Van  Ness,  4  Wend.  (N. 

Austin  V.  Whitlock,  i  Munf.  ( Va.)  4S7.  Y.)  549;  Osborne  v.  Lawrence,  9  Wend. 

The  defendant  will  be  entitled  to  judg-  (N.    Y.)    135;    Roysdon    v.    Sumner, 

ment  in  such  case.      Bishop  v,  Quin-  a  Ark.  465;  Dickerson  v.  Morrison,  5 

tard,  18  Conn.  404.  Ark.    316;    Chicago,    etc.,    R.  Co.  v. 

OnOfw  Craved  Deed  la  Part  of  Decla-  Hovt,  37  111.  App.  64;  Davis  v.  Shoe* 

, — When  profert  is  made  and  oyer  maker,  1  Rawle  (Pa.)  135;   Adams  v. 


craved,  the  deed  becomes  a  part  of  the  Davis,  16  Ala.  748;  Andrews  v.  Wil- 

declaration,  and  the  defendant  cannot  hams,   11  Conn.  326;   Pish  7;.  Brown, 

object  that  it  is  thereafter  offered  in  17  Conn.  341;   Kej'es  v.  Dearborn,  12 

evidence  in  support  of  the  declaration.  N.  H.53;  Silver  v.  Kendrick,  2  N.  H. 

Jarrett  v,  Jarrett,  7  Leigh  ( Va.)  93.  160;  Morris  v.  Fort,  2  McCord  (S.  Car.) 

1.  I  Chiton  PldgB.  363,366;GrubbT;.  398;    Walsh  v.  Gilmor,   3   Har.  &  J. 

Willis,  II    S.  &  R.  (Pa.)  107;   Buck-  (Md.)  407;  Ridgely  v,  Riggs,  4  Har.  & 

master  v.  Grundy,  a  111.310;  Jones  v.  t.  (Md.)  363;   Hopkins  v.  Young,  11 

Thomas,  21  Gratt.  (Va.)  96;   Bush  v,  Mass.   307;    Hastings    v.   Lovering,  2 

Stevens,  24  Wend.  (N.  Y.)  256;  Cock  Pick.  (Mass.)   222,  13  Am.  Dec.  420; 

TT.  Taylor,  2  Overt  (Tenn.)  49.  Dorr  v.  Fenno,  12  Pick.  (Mass.)  521; 

WlMn  Cknudderation  Buentlal  to  Va-  Churchill    v.    Merchants'     Bank,    19 

Udlty  of  OoTanant. — Sometimes,  how-  Pick.  (Mass.)  C32;   Lent  v.  Padelford, 

ever,  a  consideration   is   necessary  to  10  Mass.  230,  6  Am.  Dec.  119;  Crocker 

give   validity  to  a  deed — as  where  it  v.  Whitnev,  10  Mass.  320;  White    t-. 


operates  in  "restraint  of  trade — and  in  Guest,    6  "^lackf.  (Ind.)  228;    Pye  v. 

this  case  the  declaration  should  show  Rutter,  7  Mo.  548;   Moore  v.   Flatte 

fully   the  consideration    expressed    in  County,  8  Mo,  467;  Maxfield  v.  Scott, 

the  deed.    This  may  be  done,  when  the  t*j  Vt.  634;   English  v.  Helms,  4  Tex. 

deed  is  set  out  and  a  statement  made  228;  Salinas  v,  Wright,   11  Tex.  572; 

that  the  defendant  covenanted,  for  the  Bushell  v,  Beavan,  i  Bing.  N.  Cas.  103, 

consideration  therein  mentioned.    The  27  E.  C.  L.  320;  Chester  v.  Willan,  2 

consideration    when    stated    may    be  Saund.  97,  and  note  2;  Comyns  Dig., 

according  to  its  legal  eifect,  but  a  vari-  tit.  •*  Pleader,"  ch.   37;  Bacon's  Abr., 

ance   therein  would  be  fatal,     i  Chit,  tit  **  Pleas,"  1,7;  Wilson  r.  Bramhall, 

on  Pldgs.  367.  1    Y.  &    J.    2;  Baynon   v.    Batley,   8 

In  Words  of  CkrroiiAnt. — However,  if  Bing.  256,  21  E.  C.  L.  295,  i  M.  &  S. 

the  consideration  for  a  covenant  is  set  339 ;  Hearn  v.  Cole,  i  Dow.  459,  463, 

forth  in  the  words  of  the  agreement  For  being  entire  in  its  nature  it  must  be 

containing  the  covenant,  there  can  be  proved  as  laid,     i  Chit,  on  Pldgs.  232. 

no  variance.     Smith  v.  Edmunds,   16  See  also  Obert  t;.  Whitehead,  11  N.  J. 

Vt.  687.  L.  294;  Wheelwright  v.  Moore,  i  Hall 

«.  Perkins  v.  Reeds,  8  Mo.  34;  Mul-  (N.  Y.)  201;  Snell  v.  Moses,  i  Johns. 

drow  V.  Tappan,  6  Mo.  277;  Wheeler  (N.  Y.)  105;  Allaire  v.  Ouland,  2  Johns. 

-». Schad,  7  Nev.  204.  Cas.   (N.   Y.)  55;    Pool  v.  Court,  4 
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Where  the  agreement  contains  several  distinct  parts  01:  cove- 
nants, and  the  cause  qi  action  arose  on  less  than  the  whole,  it  is 
sufficient  to  set  out  only  such  part  as  relates  to  the  breaches  to 
be  assigned.^ 

d.  The  Averments — (i)  Generally. — ^The  declaration  on  a 
sealed  instrument  must  state  that  such  contract  was  under  seal, 
and  should  generally  allege  its  delivery.^    The  declaration  must 

Taunt.  700;   Bristow  v,  Wrighti  Doug',  bound  by  the  deed.  Lawrence  v.  Buck- 

665;   Gwinnet  v.  PhUlips,  3  T.  R.  646;  man,  g  Bibb  (Kj.)  23. 

Phillips  Ev.  (Dunl.  ed.)  i6o,  i6i,  and  In  an  Action  acalnat  an  AsalgiiM  it  is 

note  a.  sufficient   to  aver,  generally,  that  the 

In  mohlgan  it  is  held  to  be  prefer-  estate    came  to   him    hy  assignment, 

able  to  plead  the  deed  according  to  the  Williams  v,  Wetherbee,  1   Aik.  ( Vt.) 

forms  of  the    covenants   therein    and  329. 

leave  the  effect  to  be  ascertained  hy  the  1.  Sandford  v,  Halsejr,  2  Den.  (N.Y.) 

court.     Peck  p.  Hough  tali  ng,  35  Mich.  235;    Henrv  v.  Cleland,  14  Johns.  (N. 

127.     But  in /<>tc/a  it  is  bad  practice  to  Y.)  400;    Scott    v.  Leiber,  2    Wend, 

set  />ut  the  deed  as  part  of  the  plea.  (N.  Y.)  479;    Davis  v.  Shoemaker,  i 

McCampbelL  7'.  Vastine,  10  Iowa  538.  Rawle  (Pa.)  135;   Hill  v.  Saunders,! 

According  to  Legal  Effect,  Regardless  C.  &  P.  80. 
of  Form. — It  is  not  only  sufficient  to  de-  It  is  sufficient  to  set  out  those  cove- 
dare  on  the  instrument  according  to  nants  only  which  contain  the  mutual 
its  legal  effect,  but  where  it  has  a  cer-  stipulations  or  conditions  that  are 
tain  legal  effect  upon  its  true  and  prop-  essential  to  the  plaintiff's  cause  of  ac- 
er  construction,  such  effect  not  only  tion.  Smith  v,  Yeomans,  i  Saund. 
may,  but  often  must,  be  expressed  in  317;  Killian  v.  Hemdon,  4  Rich.  (S. 
terms  in  the  declaration.      Dexter  v.  Car.)  196. 

Manley,  4  Cush.  (Mass.)   14.    This  is  2.  Pierson  v.  Pierson,  6  N.J.  L.  168; 

particularly    true    where,    by     literal  Perkins  v.  Reeds,  8  Mo.  33 ;  Van  Sant- 

construction  of   the  words    used,  the  wood  v.  Sandford,   12  Johns.  (N.  Y.) 

agreement  will  operate  as  an  instru-  197;  Stampoffskit/.  Hooper,  75  III.  241. 

ment  of  a  wholly  different  character  '*  The  delivery  of  the  deed,  though 

and  convey  a  different  estate  from  what  essential   to  its  validity,  need  not   be 

the  parties  obviously  intended  from  its  stated  in   the  pleading."      i    Chit,   on 

whole  tenor.     Humphries  i;.  Goulding,  Pldgs.  364. 

3  Ark.  581.    A  promissory  note  with  a  Tbe  Fact  that  a  Deed  Is  Recorded  is 

seal  to  it  is  a  bill  obligatory  and  should  prima  facie   evidence  of  its  delivery, 

be  declared    on  as  such.     Higgins  v,  Gilbert  2^.  North  American  F.  Ins.  Co., 

Bogan,  4  Harr.  (Del.)  330.  23  Wend.  (N.  Y.)  43;    Van  Valen  f. 

If  the  language  of  the  covenant  be  Schemerhorn,  22  How.  Pr.  (N.  Y. 
such  that  it  may  operate  in  several  Supreme  Ct.)  419;  Fryer  v.  Rocke- 
ways,  the  pleader  must  set  it  forth  in.  feller,  63  N.  Y.  272.  But  it  is  not  con- 
that  manner  which  will  answer  the  elusive  evidence  thereof.  Maynard  v. 
particular  purpose.  It  is  not  enough  Maynard,  10  Mass.  456;  Harrison  v. 
to  plead  the  terms  of  the  deed  and  then  Phillips  Academy,  12  Mass.  456. 
ask  the  court  to  draw  inferences  and  Words  Importing  a  Sealed  Instnunent. 
give  effect  to  the  instrument  in  a  par-  — It  is  not  absolutely  necessary  to  state 
ticular  form.  Willard  v.  Tillman,  2  in  words  that  the  instrument  was  exe- 
Hill  (N.  Y.)  274.  cuted  under  seal,  for  there  are  certain 

Demurrable  when   It  Omits  Legal  words  which  of  themselves  Import  that 

Effect. —  In  all  such  cases  where  the  the  instrument  was  sealed,  and  the  use 

true  legal  effect  is  not  shown  by  the  of  them  will  be  sufficient.    These  are 

words    of   the    covenant,    a    declara-  **  indenture,""  deed, "or  "writing obli- 

tion  failing  to  show  what  the  true  legal  gatory."     Van  Santwood  v.  Sandford, 

effect  is,    will   be   fatal   on  demurrer.  12  Johns.  (N.  Y.)  198;    Lee  v.  Adkins, 

Humphries  v.  Goulding,  3  Ark.  581.  Minor  (Ala.)  187;  Wineman  v.  Hugh* 

In  an  Action  against  Heirs  alone  the  son,  44  III.  App.  22.    But  the  terms 

plaintiff   must    aver    that    they   were  *'  covenant  "    or    **  demise  "   da.  not 
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set  forth  a  legal  de^d.* 

The  time  of  making  the  covenant  should  be  stated,  and  the 
part  of  the  covenant  relied  upon  as  giving  a  basis  for  the  action 
is  the  part  that  must  be  declared  upon,  for  the  proof  must  follow 
the  particular  pleading.^  Furthermore,  there  must  be  an  aver- 
ment with  whom  the  defendant  covenanted,  or  the  plaintiff 
cannot  recover  thereunder.'  It  is  sometimes  necessary  to  de- 
scribe the  property  to  which  the  covenant  relates.* 

An  averment  of  special  circumstances  to  show  a  cause  of  action 
must  sometimes  be  made,  and  if  omitted  it  will  make  the  declara- 
tion demurrable.^ 

import  a  seal.    Wineman  v.  Hughson,  must  be  included  in  the  declaration. 

44  lU.  App.  22.  Wilber  v.  Brown,  3  Den.  (N.  Y.)  356; 

Averring  that  a  party  made  his  deed  Drewry  v.  Twiss,  4  T.  R.  559. 

is  sufficient  to  import  that  it  was  signed  In  an  action  upon  a  covenant  run- 

and    sealed  or  attested;    for  without  ning  with  the  land,  the  declaration  must 

these  there  would  have  been  no  deed,  describe  the  premises  conveyed  with 

Jones  V.  Davis,  22  Wis.  421.  reasonable  certainty.    Carter  v,  Den- 

An  averment  **  that  on  the  —  day  of  man,  23  N.  }.  L.  260. 

,  by  their  writing  obligatory  sealed  But  in  an  action  on  a  covenant  for 

with  their  seals,  the  defendants  bound  rent,  reserved  by  deed,  it  is  sufficient  to 

themselves  to  pay  the  plaintiff  '*  a  cer-  refer  to  the  premises  as  "  particularly 

tain  sum  of  money,  is  a  sufficient  alle-  described  in  said  indenture."  Van  Rens- 

gation  of  the  contract  under  seal.  Brit-  selaer  v,  Bradley,  3  Den.  (N.  Y.)  135. 

ton  r.  Thompson,  6  Yerg.  (Tenn.)  325.  All  that  is  necessary  is  to  describe 

Qmiflsioii  Cored  by  Admiaaloii. — The  the  premi«e8  with  reasonable  certainty. 

omission   from  the  declaration,  of  the  Stark  v.  Ratcliff,  11 1  111.  75. 

statement  that  the  instrument  sued  on  When      Description     Defective.  — 

was  under  seal,  will  be  cured  by  the  When  a  deed  purports  to  convey  land 

admission  in  the  defendant's  plea  that  by  a  description  so  defective  that  it  is 

the  writing  was   sealed,     x    Chit,  on  for  that  reason  void,  no  suit  for  a  breach 

Pldgs.  364.  of  covenant  of  seizin  can  be  maintained 

1.  Crane  x\  CoUard,  Brayt.  (Va.)  49.  thereon  without  showing  a  mistake  and 

S.  Chit,  on  Pldgs.  364,  367.  Norris  v,  seeking  a  reformation  of  the  instru- 

Kipp,  74  Iowa  444.  ment.  Gordon  v.  Goodman,  98  Ind.269. 

Unpllad  Balia&ce.— But  if  the  alleged  6.  Kellogg  v.  Larkin,  3  Chand.  (Wis.) 

warranty  is  shown  to  be  a  part  of  the  133;  3  Pin.  (Wis.)  123. 

sale  and  a  part  of  the  consideration  for  Covenant  In    Seitralnt    of  Trade. — 

which  the  price   was  paid,  the  court  Where  the  covenant  is,  on  its  face,  of 

will,  when  the  facts  are  proven,  pre-  doubtful  legality,  as  in  partial  restraint 

sume  that  it  was   relied  upon   by  the  of  trade,  special  circumstances  must  be 

plaintiff,  and  therefore,  as  a  conclusion  averred  other  than  the  mere  pecuniary 

of  law,  it  will  be  sufficient  if  not  plead-  consideration  showing  the  plaintiff  to 

ed.     Norris  v.  Kipp,  74  Iowa  444.  be  entitled  to  judgment.    Kellogg  v, 

%.  Tate  V.  Barcroft,  i  Mo.  163.    But  Larkin,  3  Chand.  (Wis.)  133,  3  Pin. 

see  St.    Andrew's   Bay  Land  Co.  v.  (Wis.)  123. 

Mitchell,  4  Fla.  192.  Surplusage. — Averments   which   are 

A  declaration  by  an  administrator,  not  necessary  to  a  recovery,  when  not 

with  the  will  annexed,  will  not  support  contradictory,   will   be  considered    as 

a  recovery  unless  he  shows  to  whom  surplusage.     Ellis  v.  Bradbury,  75  Cat. 

the  promise    waa  made.    Laberge  x\  234. 

McCausIand,  3  Mo.  585.  Averring  Contract  Made  with  Agent. 

4.  TlM  Bula  Ii  that  whenever  a  de-  — A  declaration  setting  forth^  the  con- 
scription of  the  identity  of  that  which  tract  in  htpc  verba ^  and  alleging  that  it 
Is  legally  essential  to  the  claim  or  was  made  by  an  agent  for  the  benefit 
charge  is  necessary  to  prevent  a  mis-  of  the  defendant,  and  alleging  perform - 
leading  of  the  parties,  such  averment,  ance,  to  which  defendant  pleaded  non 
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If  a  sealed  instrument  has  been  subsequently  modified  by 
another  sealed  instrument,  both  should  be  averred  in  the  declara- 
tion.* 

(2)  Exceptions  in  tin  Covenant, — Where  there  are  exceptions  in 
the  body  of  the  covenant,  they  must  be  fully  set  out  in  the  dec- 
laration, and  the  subject-matter  thereof  excluded  from  the 
breaches  to  be  assigned.* 

(3)  Joinder  of  Causes  of  Action, — It  is  allowable  to  join  several 
causes  of  action  of  the  same  nature  in  one  count  and  to  recover 
thereon  pro  tanto^  but  different  actions  cannot  be  joined  in  the 
same  declaration.' 

(4)  Performance  of  Conditions  Precedent, — The  general  rule  re- 
quires the  plaintiff  to  aver  performance  of  conditions  precedent 
to  his  right  of  action,  or  to  allege  a  sufficient  excuse  for  nonper- 
formance.* 

est  factum^  was  held  to  be  sufficient  Deftesaaee  ClaoM. — If  a  defeasance 

to  entitle  the  plaintiff  tc.  show  that  the  clause  is  wholly  for  the  benefit  of  the 

contract  was  made  as  charged  and  that  plaintiff  it  need  not  be  averred  in  the 

it  had  been  complied  with  by  the  de-  declaration,  and   the  defendant,  after 

fendant.      Holcomb    i'.   Illinois,    etc.,  having   craved  oyer,  cannot  take  ad- 

Canal,  3  111.  228.  vantage  of  the  omission  of  it  by  general 

Where  Hnsband  and  Wife  Joined. —  demurrer.      Hatch    v,    Pittus,  Minor 

When  a  wife  is  joined  with  the  hus-  (Ala.)  49. 

band  as  plaintiff  in  an  action  on  a  3.  Brady  v,  Spurck,  27  111.  478. 
covenant  made  during  coverture,  the  The  Tme  Teat. — When  the  same  plea 
declaration  should  specially  aver  the  may  be  pleaded,  and  the  same  judg- 
manner  in  which  she  is  specially  inter-  ment  rendered,  on  all  counts,  they  may 
ested  therein.  Pickering  t;.  De  Roche-  be  joined.  Brady  tr.  Spurck,  37  111. 
mont,  45  N.  H.  67.  But  when  a  lease  478;  Whipple  v.  Fuller,  11  Conn.  582; 
is  set  out  in  hcec  verba^  an  objection  i  Chit,  on  Pldgs.  199. 
that  the  declaration  did  not  show  Fleaa  Thereto. — When  several  causes 
that  the  femes  covert  joined  with  of  action  are  joined  the  defendant  can 
their  husbands,  and  that  the  dec-  plead  specially  to  each  cause  of  action, 
laration  did  not  show  what  inter-  Godfrey  v,  Buckmaster,  3  111.  447. 
est  they  had  in  the  premises,  will  Ineonaistent  Coimta. — While  a  dec- 
be  immaterial,  for  the  lease  will  show  laration  may  contain  several  counts, 
their  interest  and  the  declaration  will  they  must  be  consistent,  or  the  plaintiff 
be  sustained.  Doggett  v,  Norton,  20  may  be  put  to  his  election  on  which  he 
111.  332.  will  rely.    This  is  generally  by  motion, 

1.  Nesbitt  V.  McGehee,  26  Ala.  74S.  but  if  no  motion  be  made,  a  declara- 
M*Voy  V,  Wheeler,  6  Port.  (Ala.)  3oi;  tion  containing  a  count  which  the  evi- 
Barelli  v.  O'Conner,  6  Ala.  617.  dence  sustains  will  support  a  judgment 

The  plaintiff  cannot  recover  under  for  the  plaintiff.    Capen  v,  Stevens,  29 

the   prior  sealed    instrument  when   a  Mich.  496. 

subsequent  sealed  instrument  materi-  If  the  statute  of  limitations  be  not 
ally  modifies  the  first  one.  The  only  the  same  on  both  forms  of  action  de- 
sate  course  is  to  set  forth  both  con-  clared  upon,  in  two  inconsistent  counts 
tracts  and  then  assign  an  appropriate  in  the  declaration,  the  plaintiff's  elec- 
breach.  Nesbitt  v,  McGehee,  26  Ala.  tion  must  be  governed  by  that  which 
748;  M*Voy  V.  Wheeler,  6  Port.  (Ala.)  is  not  barred.  Christy  v.  Farlin,  49 
201 ;  Barelfi  v,  O'Conner,  6  Ala.  617.  Mich.  319. 

2.  Dunn  V.  Dunn,  3  Colo.  510.  4.  The  necessity  and   sufficiency  of 
A  Proviso  unnecessarily  set  forth  in  such   averments  at  common  law  and 

the  declaration  will  be  treated  as  under  the  codes,  generally,  as  well  as 
surplusage.  La  Point  v.  Cad^',  2  in  particular  instances,  are  discussed  at 
Chand.  (Wis.)  202,  3  Pin.  (Wis.)  515.       length     in    the    article    Conditions 
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e.  The  Breach — (i)  Generally, — The  breach  of  the  covenant 
is  obviously  an  essential  part  of  the  cause  of  action  and  must  in 
all  cases  be  clearly  stated  in  the  declaration.^ 

When  the  breach  is  merely  the  nonpayment  of  money,  the 
usual  breach  which  is  assigned  in  the  conclusion  of  a  declaration 
of  debt  or  assumpsit  will  suffice,  but  when  the  breach  is  specfal, 
it  is  usually  stated  in  each  special  count.^ 

A  common-law  method  for  assigning  a  breach  of  covenant  is 
to  negative  the  words  of  the  covenant,  and  this  is  generally  suf- 
ficient.* And  it  may  be  assigned  in  other  words  which  are  co- 
extensive with  the  import  and  effect  of  the  covenant  and  as 
general  as  those  in  which  the  covenant  is  expressed ;  or  by  stat- 
ing its  legal  effect.**     But  it  must  distinctly  appear,  by  express 

Precedent,  vol.  4,  p.  626,  to  which  will  be  sufficient  if  the  intention  of  the 

reference  is  made.  parties  averred  be  collectible  from  the 

1.  Comyns  Dig., '*  Pleader,'' c.  fA ;  i  instrument  itself.     Buster  v.  Wallace, 
Chit,  on   Pldgs.  333;   Benden  v.  Man-  4  Hen.  &  M.  (Va.)  82. 
Ding,2  N.  H.  289;  Reiter  v.  Morton,  96  A   general   averment   that   the  ■  de- 
Pa.  St.  229;  Ridgell  V.  Dale,  16  Ala.  36 ;  fendant  did  not  perform  said  agreement 
Reljea  v.  Drew,  1  Den.  (N.  Y.)  561.  is  sufficient.     Eastham  v.  Crowder,  10 

To  ATOld  Pndizity,  just  so  much  of  Humph.  (Tenn.)  194. 
the  covenant  should  be  set  forth  as  is  Covenant  of  Seiilii. — This  will  be  a  suf- 
essential  to  the  cause  of  action  and  no  ficient  assignment  of  a  breach  of  a  cove- 
more.      Wilcox   V.   Cohn,  5    Blatchf.  nant  of  seizin.     Rickert  v,  Snjder,  9 
(U.  S.)  346,    The  plaintiff  may  show  Wend.  (N.  Y.)  416;  Baoon  v.  Lincoln, 
the  happening  of  the  event  or  condi-  4Cush.  (Mass.)  210;  Marston  i;.  Hobbs, 
tton  upon  which  the  obligation  was  to  2  Mass.  433,  3  Am.  Dec.  61. 
become    due    or    payable.     Harris    v,  Quiet  B^]oy1ll6nt, etc. — But  it  will  not' 
Lewis,  5  W.  Va.  575.  be  a  sufficient  assignment  of  breach  of 

%.   I  Chit  on  Pldgs.  333.  a  covenant  of  quiet  enjoyment  and  of 

The  allegation  of  the  breach  will,  of  general  warranty.     Rickert  v.  Snyder, 

course,  be  governed  by  the  nature  of  9  Wend.   (N.   Y.)   416;    Anderson    v. 

the   stipulation.     Withers  v,  Knox,  4  Knox,  20  Ala.  156;  Floom  v»  Beard,  8 

Ala.  138;  Sheetz  v,  Longlois,  69  Ind.  Blackf.   (Ind.)    76;    Mills  v.   Rice,   3 

491  ;    Reno    v.    Tyson,    24    Ind.     56 ;  Neb.  76. 

Col  bum  V.  State,  47  Ind.  310.  What   Assignment    Not    Bufflcient. — 

Testing   Sofflelency  by    Demnrrer. —    Where  the  covenant  was  **  that 

The  sufficiency  of  each  breach  may  be  will  make  a  warranty  deed  as  soon  as 
separately  tested  by  a  demurrer  thereto,  he  can  get  a  right  from  the  govern- 
in  the  same  manner  and  to  the  same  ment,''ana8signment  of  a  breach  there- 
extent  as  if  each  breach  had  been  on  in  these  words,  **  that  he  did  not  make 
pleaded,  and  in  the  same  manner  and  the  plaintiff  a  warranty  deed  to  the 
to  the  same  extent  as  if  the  breach  had  quarter  section  in  said  covenant  men- 
been  demurred  to  in  a  separate  para-  tioned ;  nor  has  said  defendant  pro- 
graph.     Colburn  i\  State,  47  Ind.  310.  cured  any  title  from  government  for 

8.  Bacon  V.  Lincoln,  4  Cush.  (Mass.)  said  quarter,"  was  not    sufficient   be- 

210;  Randel  v.  Chesapeake,  etc..  Canal,  cause  it  did  not  show  a  cause  of  action. 

I     Harr.    (Del.)    151  ;     M'Geehan    v,  Taylor  v.  Patterson,  3  Ark.  238. 

MXaughlin,  i  Hall  (N.  Y.)  37  ;  Rick-  Tli6BxeepUontotlieBnleis,that  when 

ert  r.   Snyder,  9  Wend.  (N.  Y.)  416;  such  a  general   assignment   does    not 

Wool  ley  z*.  Newcombe,  87  N.  Y.  605 ;  amount  to  a  breach,  then  the  breach 

Carroll  r.  Foster,  3  Yerg.  (Tenn.)  468;  must  be  specially  assigned.    Julliand  v. 

Eastham    v.    Crowder,    10    Humph.  Burgott,  11  Johns.  (N.  Y.)  6;  Karthaus 

(Tenn.)  194.  v.  Owings,  2  Gill  &  J.  (Md.)  430;  Mars- 

gntllclMicy  of  Averment. — The  breach  ton   v.  Hobbs,  2    Mass.  433,   3  Am. 

need  not  be  assigned  in  the  particular  Dec.  61. 

words  expressed  in  the  covenant.    It  4.  Bender   v.  Fromberger,    4    Dall. 
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words  or  by  necessary  implication,  that  the  facts  stated  in  the 

declaration  cannot  be  true  unless  the  covenant  is  broken.^ 

In  assigning  a  breach  of  covenant,  the  declaration  must  point 
out  the  defects  complained  of,  and  tender  an  issue  of  fact  to  be 
met  and  sustained  by  proof.^ 

(U.  S.)  436;  Potter  V,  Bacon,  a  Wend,  owing  to  the  testator,  and  ttiU  remains 
(N.  Y.)  583 ;  Hovey  v.  Smith,  22  Mich,  whollj  in  arrears  and  unpaid  from  the 
170;  Poilard  V,  l^ylor,  i  Bibb  (Ky.)  defendant,  sufficiently  assigns  a  breach 
465 ;  Bentley  v,  Taylor,  8f  Iowa  306  ;  to  sustain  a  recorery  at  suit  of  the  rep- 
Fletcher  V,  Peck,  6  Cranch  (U.  S.)  resentative.  Du  Bois  v.  Van  Orden, 
127;  Wilcox  v.  Cohn,  5  Blatchf.  (U.  6  Johns.  (N.  Y.)  105. 
S.)  346.  The  declaration,  in  an  action  on  a 

Breaoh  mvst  Bil  of  Covvaaat  ATeired.  covenant  in  a  bond  payable  in  Arkan- 

— When  the  breach  is  not  of  tlie  cove-  sas    banknotes,  contained  a  sufficient 

nant  set  forth  the  declaration  is  clearly  assignment  of  a  breach  when  it  stated 

defective  and  will  not  sustain  a  recov-  that  payment  was  not  made,  either  in 

ery.     Laughlin  t;.  Flood,  3  Munf.  (Va.)  such  notes  or  money,  on  or  before  the 

255.  day  it  fell  due,  and  that  the  defendant 

BrMch  (nearly  Stated  Buflloient. — All  had  always  refused  and  did  still  refuse 

that  can  ever  be  required  is  that  the  dec-  to  pay.    Sims  v.  Whitlock,  5  Ark.  103. 

laration  should  state  a  breach  which  is  A  declaration  in  covenant  against  an 

clearly  within  the  covenant  declared  administrator,  barely  averring  a  non- 

upon.     Michie  v.  Governor,  4  Humph,  performance     by   the   intestate    (who 

(Tenn.)    486;   Austin  v,   Whitlock,   i  may  have  died  before  the  performance), 

Munf.  (Va.)  487.  is  sufficient.     Warner    v.   Bledsoe,  4 

Buffloient  if  Words  Imply  a  Breach. —  Dana  (Ky.)  73. 

Where   the   words    necessarily   imply  But  in  an   action  upon   a  covenant 

that  a  breach  has  been  committed  it  is  to  convey  land,  brought  by  the  executor, 

sufficient  to  sustain  an   action  on   the  the  declaration  must  show  a  breach  in 

covenant.    Stone  v.  Wendover,  2  Mo.  the  lifetime  of  the  testator.    Abney  v. 

A  pp.  247.  Brownlee,    a    Bibb   (Ky.)    170;  sufra 

It  is  enough  that  the  words  in  the  4  (c). 

assignment  of  the  breach  show  une-  2.  Woolley  v.  Newcombe,  58  How. 

quivocally  that  there  has  been  such  a  Pr.   (N.  Y.  C.  PI.)  480;  Burk  v.  Bear, 

breach  as  is  complained  of.     Fletcher  5  Pa.  L.  }.  304. 

V.  Peck,  6  Cranch  (U.  S.)  87.  A  claim  of  a  right  which  does   not 

Averment  ^Hrtnte  Cnjos. — An  aver-  clearly  appear,  is  as  none,  and  such  a 

ment  that,  in  virtue  of  a  decree,  the  count  will  be  bad  on  demurrer.    Burk 

plaintiff  is  well  entitled  to  recover,  will  v.  Bear,  5  Pa.  L.  J.  304. 

not  be  a  sufficient  averment,  either  of  Beonndum  Allegata  et  Probata. — No 

matter  of  fact  or  of  law,  to  sustain  a  judgment  can  be  rendered  on  evidence 

judgment  for  the  plaintiff,  even  after  which  is  not  supported  by  the  allega- 

verdict,  where  the  decree  is  set  out  in  tions.    Thurmond    v.    Brownson,    69 

the  declaration  and  does  not  show  that  Tex.  597 ;  Smith  v.  Sherwood,  2  Tex. 

the  sum  claimed  was  adjudged  to  the  460;  Denison  v.  L^gue,  16  Tex.  399; 

plaintiff.  McDonald  v.  Hobson,  7  How.  Wilford  v.  Rose,  2  Root  (Conn.)  172  ; 

(U.  S.)  745.  Paul  x;.  Witman,  3  W.  &  S.  (Pa.)  407 ; 

1.  Schenck    r.  Naylor,  2  Duer  (N.  Wilbur  v.  Brown,  3  Den.  (N.  Y.)  356. 

Y.)   675 ;   Hord  v.  Trimble,  3  A.  K.  Assignment  of  Breach  of  Warranty. — 

Marsh.  (Ky.)  533.  In   declaring  upon   a  breach  of  war- 

AppUoation  of  the  Bnle. — A  genera]  ranty  in  a  deed  of  an  ancestor,  it  should 

assignment  of    a  breach   of  covenant,  be  averred  that  the  defendant  had  re- 

which  is  sufficient  to  apprise  the  de-  ceived  at  least  his  share  of  the  estate, 

fendant  on  what  count  be  is  sued,  is  In  declaring  against  an  heir  it  has  been 

sufficient.     Governor  v,  Ridgway,  12  said  that  the  declaration  should  allege 

111.  14.  that  the  estate  was  settled  and  that  the 

A  declaration  which  avers  that  the  defendant     had-    received    something 

rent  accrued  subsequent  to  the  assign-  therefrom,  and  for  the  want  of  such 

ment  of  the  defendant,  was  due  and  an  allegation  the  declaration  would  be 
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(2)  Several  Breaches^ — Several  breaches  may  be  assigned  in  one 
declaration,  and  it  is  usual  to  assign  a  special  breach  at  the 
end  of  each  count  when  a  special  breach  is  necessary.^ 

If  the  breach  in  only  one  count  is  well  assigned  the  declaration 
will  be  sustained.^ 

(3)  Covenant  of  Warranty  and  for  Quiet  Enjoyment — GorMuat  of 
r. — An  allegation  of  eviction  by  a  parannount  legal  title 


demturmble,  but  if  not  demurred  to,  an  instrument  has  been  assigned  it  should 

objection  at  the  trial  would  be  too  late,  be  averred  that  it  was  so  assigned  before 

Eddy  V.  Chace,  140  Mass.  471.  it  became  due  and  payable.     Flint  v. 

In  a  suit  against  the  widow,  heirs,  etc.,  Clark,  12  Johns.  (N.  Y.)  374. 

of  a  deceased  grantor,  upon  a  covenant  Assignment  of  Breach  ia  Action  for 

of  warranty  contained  in  the  deed,  the  Penally. — In  an  action  for  the  breach  of 

complaint   averred  that  the  decedent  an  express  covenant  contained  in  the 

had  left  an  estate  of  five  hundred  dol-  condition  of  a  penal  bond,  it  is  said  that 

lars  a/ler  the  payment  of  all  his  debts,  the  nonpayment  of  the  penalty  need 

of  which  the  widow    received  dower  not  be  averred.    Hughes  v,  Houlton,  5 

and    the    heirs    took    the    remainder  Blackf.  (Ind.)  180. 

equally.    It  was  held  that  the  aver-  Allegation   when    Corenant   Omitted 

ment  would  support  judgment  against  f^rom   the  Dee4. — Where  it  is  claimed 

the  heirs  but  not  against   the  widow,  that  a  covenant  has  been  omitted,  and 

for  the  reason  that  no  cause  of  action  an  action  is  brought  fora  breach  of  such 

was  shown  against  her,  a  wife's  dower  covenant,  averments  roust  be  full  and 

interest  not    being    liable  fora  bus-  explicit,  stating  in  whatit  consisted,  that 

liand's    debts.      Barnard    v.    Cox,   25  one  or  both  of  the  parties  intended  that 

Ind.  251.  it  should  be  inserted,  and  that  there  was 

Costs  and  Expenses  in  Suck  Cmses, —  fraud,  accident  or  mistake  in  the  written 

In  a  declaration  on  a  breach  of  warranty  contract.     If   this  be  not  done  parol 

after  a  third  party  has  recovered  the  evidence  will  not  be  admissible  to  vary 

land  of  the  plaintiff,  it  is  not  necessary  or  contradict  the  written  agreement, 

to  aver  that  the  costs  and  expenses  of  Porter  v.  Gorman,  65  Ga.  1 1 ;  Sims  v, 

the  suit  were  ascertained  and  notice  Crawford,  56  Ga.  32. 

given  to  and  demand  made  of  the  de-  AlUgatloa  of  Reasonable  Time. — In  a 

fendant  therefor.    Notice  is  no  condi-  declaration  upon  a  promise  to  render 

tion  of  liability  in  such  cases.    Tarbell  some  service  **"  within  a  reasonable  time 

V,  Tarbell  (Vt.  1888),  15  Atl.  Rep.  104.  when  thereunto  afterwards  requested," 

HoaperfomuuMe   of  Co^enaat  in  the  there  should  be  an  averment  that  a 

Lease.— When  the  covenanted  act  was  reasonable  time  had  elapsed  after  a  re- 

Xo  be  performed  at  the  expiration  of  the  quest  was  made.  Newell  v.  Roberts,  13 

lease,  there  must  be  an  averment  that  Conn.  417. 

the  lease  had  elapsed;  but  if  no  objec-  Oral  Declaration  In  Ju8tioe*8  Oonrt. — 

tion,  on  account  of  the  omission  of  the  Under  the  liberal  pleading  allowed  in 

allegation,  is  raised  until  after  judg-  a  justice's  court  in  Michigan,  an  oral 

ment,  it  will  be  presumed,  on  motion  in  declaration  which  stated  that  the  action 

arrest  of  judgment,  that  the   plaintiff  was  brought  for  the  recovery  of  back 

proved  a  good  title  and  right  to  recover,  taxes  levied  and  assessed  previous  to 

Shelby  r.  Heame,  6  Yerg.  (Tenn.)  512.  the  purchase  of  the  land,  and  claiming 

Pagrment  <tf  Land  to  Be  Kade  Ont  of  that   the    plaintiff's    deed  covenanted 

Bents. — Where    the  covenanted    pay-  against  taxes,  was  held  to  be  sufficient. 

ment  was  to  be  made  out  of  the  rents  Lynch  v,  Craney,  95  Mich.  199. 

of  houses  to  be  built,  a  declaration  in  1.  Chit,   on   Pldgs.  333;  Wilcox    v. 

an  action  therefor,  merely  stating  that  Cohn,  5  Blatchf.  (U.  S.)  346.     Each  as- 

the  bouses  had  been  rented,  was  not  signment  ofa  breach  in  an  action  of  cov- 

sufficient.    It  should  have  averred  that  enant  is  regarded  as  a  separate  declara- 

the  rents  had  been  received  or  that  the  tion.     Burroughs  v.  Clancey,  53  111.  30. 

lessees  were  solvent  and  able  to  pay.  2.  Swett  v,    Patrick,   11     Me.   179; 

Chambers  v,  Jaynes,  4  Pa.  St.  39.  M'Coy  v.  Hill,  2  Litt.  (Ky.)  374 ;  Gas- 

ATsrment  of  Assignment. — Where  the  ter  v,  Ashley,  i  Ark.  325. 
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must  necessarily  be  included  in  a  declaration,  in  all  states  where 

such  an  eviction  is  necessary  to  constitute  a  cause  of  action  for  a 
breach  of  covenant  of  warranty,  or  for  quiet  enjoyment,  but  the 
manner  of  the  eviction  need  not  be  alleged,  as  that  is  matter  of 

evidence.*      But  no  particular  form  of  words  is  prescribed  in 

Demurrer. — ^The  defendant  cannot  must  be  an  averment  that  the  eviction 
demur  generally  to  the  whole, '  when  was  under  a  paramount  title  which 
one  of  several  breaches  is  sufficient  to  existed  anterior  to,  or  at  the  time  of, 
support  the  count.  When  some  of  the  making  the  covenant.  Stuart  v.  Nelson, 
breaches  assigned  are  sufficient,  and  4  Hayw.  (Tenn.)  300. 
others  are  not,  the  defendant  should  Plaintiff  Kept  ont  of  Ponesaton. — The 
demur  only  to  such  as  are  bad,  for  if  he  declaration  should  also  aver  that  the 
demurs  to  the  whole  in  such  a  case  plaintiff  has  been  kept  out  of  posses- 
judgment  will  be  given  against  him.  sion  by  the  paramount  title.  Marbury 
Garter  v,  Ashley,  i  Ark.  325 ;  Gill  v,  v.  Thornton,  82  Va.  702. 
Stebbins,  2  Paine  (U.  S.)  417;  i  Chit.  Sufflolency  of  ATermeiit. — A  declara- 
on  Pldgs.  337, 338;  Blanchard  v.  Hoxie,  tion  which  alleged  that  the  persons 
34  Me.  376;  Carroll  v,  Foster,  3  Yerg.  stated,  "  by  their  paramount  title  in 
(Tenn.)  468;  M'Coy  t;.  Hill,  2  Litt.  fee  simple,"  recovered  judgment  against 
(Ky.)  375.  the  plaintiffs,  has  t>een  held  to  be  suffi- 

biBtmctlons  to  Jury.  —  If,  where  ciently  cured  by  verdict.  Collins  v. 
several  breaches  are  assigned,  errone-  Baker,  6  Mo.  App.  588. 
ous  instructions  are  given  which  are  In  an  action  upon  a  covenant  of  gen- 
applicable  to  either,  this  will  be  ground  eral  warranty,  it  was  alleged  that  **  at 
for  reversal.  Thome  r.  Haley,  i  Dana  the  sealing  and  delivery  of  the  deed, 
(Ky.)  268.                                                       one had  the  lawful  title,    frec- 

1.  Griffin  v.  Reynolds,  17  Ala.  198;  hold  and  possession  of  the  land  war- 
Dupuy  V.  Roebuck,  7  Ala.  485;  Reese  ranted,  and  still  continues  so  to  have, 
T'.  McQuilkin,  7  Ind.  450;  M'Dowell  v,  by  reason  whereof  the  grantee  is,  and 
Hunter,  Dudley  (Ga.)  4;  Emerson  v.  always  has  been,  unable  to  recover  the 
Minot,  I  Mass.  464,  2  Am.  Dec.  34;  possession,"  was  held  to  be  equivalent 
Marston  v,  Hobbs,  2  Mass.  433,  3  Am.  to  the  assertion  of  a  legal  ouster. 
Dec.  61 ;  Bearce  7>.  Jackson,  4  Mass.  40S;  Banks  v.  Whitehead,  7  Ala.  83. 
Witty  V.  Hightower,  12  Smed.  &  M.  On  general  warranty  the  assign- 
( Miss.)  481;  Burrus  ik  Wilkinson,  31  ment  of  breach  alleged  that  "at  the 
Miss.  537;  JCellog  V,  Piatt,  33  N.  J.  L.  time  of  the  grant  there  existed  a  judg- 
328;  Greenby  v,  Wilcocks,  2  Johns.  (N.  ment  against  the  grantor,  by  virtue  of 
Y.)  1,3  Am.  Dec.  379;  Blydenburgh  which  the  premises  were  sold  on  execu- 
te. Cotheal,  iDuer(N.  Y.)  176;  Sedg-  tion  subsequently  to  the  grant,  and 
wick  T'.  Hollenback,  7  Johns.  (N.  Y.)  purchased  by  the  grantor  and  others 
376;  Vanderkarr  v.  Vanderkarr,  11  as  partners,  in  the  name  of  a  trustee; 
ohns.  (N.  Y.)  122;  Kerr  v.  Shaw,  13  and  that  afterwards,  by  action  of  eject- 
^ohns.  (N.  Y.)  236;  Rickert  v.  Snyder,  ment  in  the  name  of  the  trustee,  the 
9  Wend.  (N.  Y.)  416;  King  t*.  Kerr,  grantee  was  evicted."  This  was  held 
5  Ohio  156;  Knepper  v.  Kurtz,  58  Pa.  on  demurrer  to  be  a  sufficient  assign- 
St.  480;  (Jlarke  V.  McAnulty,  3  S.  &  R.  ment  of  the  breach.  Smith  r.  Mc- 
(Pa.)364;  Crutcher  7\  Stump,  5  Hay w.  Campbell,  i  Blackf.  (Ind.)  100. 
(Tenn.)  100;  Day  v.  Chism,  10  Wheat.  An  averment  that  third  parties  had 
(U.  S.)  449.  brought  an  action  of  partition  against 

Warranty  against    Bpeclllc  Claim. —  the  plaintiff,  for  an  undivided  one- third 

Where,  however,  the  covenant  warrants  of  the  land  which   they  claimed  by  a 

against  the  claim  of  a  certain  person,  superior  title,  and  that  by  such  pro- 

or  his  title,  it  is  sufficient  to  aver  an  ceedings  they  duly  recovered  a  judg- 

eviction  by  such  title  without  averring  ment  for  such  interest  in  said  lands, 

that    it    was    paramount.      Pence    v.  sufficiently  shows  an  eviction  of  the 

Duvall,  9  B.  Mon.  (Ky.)  48.  plaintiff.  Wright  v.  Nipple,  92  Ind.  310. 

Title  Anterior  to  Covenant. — To  ex-  A  Technical  Eviction  averred   and 

elude  the  idea  of  a  title  derived  under  proved  is  sufficient  Claycomb  r.  Mun- 

the  plaintiff  since  the  covenant,  there  ger,  51  ill,  373. 
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which  the  allegation  of  an  eviction  must  be  made.  A  breach 
averred  in  terms  as  broad  as  the  covenant  is  sufficient.* 

n^yBMit  of  inffimteuM. — ^An  averment  of  the  payment  of  the  in- 
cumbrance should  be  added  in  the  formal  statement  of  the  facts 
constituting  the  breach  at  the  conclusion  of  the  declaration.* 

OoffVBaBt  for  Q«i«t  Sajoynitiit — The  general  rule  is  the  same  in  re- 
gard to  the  allegation  of  an  eviction  when  an  action  is  brought 
on  the  breach  of  a  covenant  for  quiet  enjoyment.  A  breach  is 
bad  if  it  does  not  show  an  interruption  of  title.' 

Constructive  Eviction  Sufficient. —  Property. — In  an  action  on  a  breach  of 

Facts  must  be  alleged  which  show  an  warrant^'  of  title  to  personal  property, 

eriction  either  actual  or  constructive,  the  vendee  must  be  evicted  by  legal 

Wagner  v.  Finnegan,  54   Minn.  251;  process  by  one  whose  right  has  been 

Abbott  V,  Rowan,  33  Ark.  593 ;   Bost-  adjudged  to  be  paramount,  which  judg- 

wick  V,  Williams,  36  III.  69  ;  Beebe  v.  ment  must  have  been  satisfied  at  least 

Swartwout,  8  111.  179;  Funk  v.  Cress-  in  part.    The  mere  allegation  that  the 

well,  5  Iowa  88 ;  Mottr.  Palmer,  i  N.Y.  defendant's  title  was  defective  is  insuffi- 

564;  Whitbeck  v.  Cook,  15  Johns.  (N.  cient  and  demurrable.     Salle  v.  Light, 

V.)   4S3;    Beddoe  v.   Wadsworth,   21  4  Ala.  700. 

Wend.  (N.Y.)  120;  Jones  V.Richmond,  Eviction  Alleged  matt   Be   Proved. — 

88  Va.  231;  West  v,  Stewart,  7  Pa.  St.  Where  the  plaintiff  has  deemed  it  nec- 

122;   Evans  v.  Lewis,  5  Harr.  (Del.)  essary  to  allege  a  judgment  and  ouster 

162;  Laborde  v.  New  (Jrleans,  13  La.  thereunder,  he  must  establish  the  same 

Ann.  326.  by    proper  proof.    Long    v.   Sinclair, 

Wlian  AUegatUm  of  Bvlotlon  Bxciued.  38  Mich.  90;   Kennedy  v.  Newman,  i 

— The  general  rule  in  regard  to  alleging  Sandf.  (N.  Y.)    187;    McCormick    v. 

an  eviction  is  subject  to  exceptions.    If  Bay  City,  23  Mich.  457;  Underwood  t;. 

the  grantor,  by  his  prior  or  subsequent  Waldron,    13    Mich.  73;     Harrington 

act,  defeats  the  title  he  has  covenanted  xk  Worden,  i  Mich.  487. 

to  warrant  and  defend,  an  eviction  need  Where  an  eviction  is  not  pleaded   in 

not  be  alleged.    Jones  v.  Warner,  81  general  terms,  but  a  particular  kind  of 

111.  343;     Dugger  V.   Oglesby,  3  III.  eviction  is  alleged,  that  particular  kind 

App.  94.  of  eviction  must  be  proved.     Kansas 

When  the  land  is,  at  the  date  of  the  Pac.  R.  Co.  v.  Dunmeyer,  19  Kan.  539. 

conveyance  relied  upon,  in  possession  2.  Kenney    v.     Norton,    10     Heisk. 

of  a  third  person,  under  title  paramount,  (Tenn.)  384,  holding  that  it  is  proper 

the  plaintiff  need  not  aver  and  prove  to  do  this,  although  the  facts  stated  in 

actual  entry  or  eviction  in  an  action  of  the  declaration  of  payment  and  dis- 

breach  of  warranty.   Sheffey  v.  Gardi-  charge  of  the  incumbrance  will  make  a 

n^***  79  ^^'  313-    But  ^c  must  show  sufficient  averment  of  the  eviction  to 

expreselyyin  assigning  breaches,  that  he  the  extent  of  the  sum  paid.     Kenney 

was  kept  out  by  a  title  existing  in  a  v.  Norton,  10  Heisk.  (Tenn.)  384. 

third    person  (showing  whom;   at  or  8.  Rantin  v,   Robertson,    2   Strobh. 

before  the  time  of  the  execution  of  the  (S.  Car.)  366;   Ware  v.   Lithgow,  71 

instrument  sued  on.   Grannis  v.  ClaVk,  Me.  62. 

8  Cow.  (N.  Y.)  36.  That  a  breach  of  covenant  for  quiet 

If,  according  to  the  fact,  a  plain-  enjoyment  may  be  sufficient  without 
tiff  avers  that  he  abandoned  the  pos-  averring  that  suit  has  been  brought, 
session  of  the  land  after  it  had  been  and  the  validity  of  the  title  judicially 
found  subject  to  execution,  or  that  the  determined,  see  Playter  v.  Cunning- 
land  has  been  sold  by  virtue  of  the  ham,  21  Cal.  229. 
execution,  and  that  he  has  been  de-  Actual  DlBttirbance  by  LawftQ  and 
prived  of  his  possession  thereof,  it  will  Paramount  Title. — ^The  declaration 
be  sufficient.  M'Dowell  v.  Hunter,  must  contain  an  allegation  that  the 
"Dudley  (Ga.)  4-  plaintiff  was   actually  evicted,  or  dis- 

2.  Day  V.  Chism,  xo  Wheat.  (U.S.)  turbed  in   his    possession,   by   a   title 

AAo;  Blair  v.  Allen,  55  Ind.  409.  both  lawful  and  paramount.     Beebe  v, 

AYWBMBt  of  Bvlotlon  from  Personal  Swartwout,  8  111.  163 ;  Kern  v,  Kloke, 
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Tke  Bedmtioii.  CO  VENA  NT.  tte  Ukf. 

(4)  Covenant  of  Seizin, — Assignment  of  breach  of  covenant  of 
seizin  need  not  specify  in  what  respect  the  title  was  defective. 
It  is  sufficient  to  show  that  the  defendant  had  no  title  or  right  to 
convey  at  the  time  of  making  the  deed.* 

SriotfoB  ihttiBiiifciy. — The  declaration  may  support  a  recovery 
without  alleging  an  eviction  * 

(5)  Covenant  against  Incumbrances. — Assignment  of  breach  of 
covenant  against  incumbrances  is  to  be  made  by  averring  the  ex- 
istence of  the  particular  incumbrances  at  the  time  of  the  making 
of  the  deed.' 


a  I  Neb.  529;  Real  v,  HolUster,  20  Neb.  by  negatmng  the  legal  seizin  of  the 

112;  Anderson  v.  Buchanan,  20  Neb.  coTenantor  as  at  the  thne  the  cwcnant 

272;    Waldron   v,  M'Carty,    3  Johns,  was  made.    There  must  be  a  denial  of 

(N.  Y.)  471 ;  Abbott  1/.  Allen,  2  Johns,  his    seizin     in     fact.    Stambaugh    v. 

Ch.  (N.  Y.)  522 ;  Kellv  v.  Schenectady  Smith,  23  Ohio  St.  588. 
Dutch    Church,   2  Hill  (N.  Y.)  105;        The  averment  must  be  sufficient  to 

Kortz  V.  Carpenter,  5  Johns.  (N.  Y.)  show   that  some  act  of  the  defendant 

121;  Price  V.  Deal,  90  N.  Car.  290.  was  the  cause  of  the  injury  for  which 

How  Dfatwrbaace  Alleged. — The  dec-  complaint  is  made.     In  an  acti<m  for 

laration  should  contain    an  averment  breach  of  covenant  of  seizin  in  a  lease, 

that  the  plaintiff  has   been    in   some  an   averment  that  the  lessor  was  not 

legal  manner  disturbed  in  bis  quiet  en-  seized  of  the  premises  either  at  the  date 

joyment  of    the  premises.     If  it  does  of  the  lease  or  since,  is  not  sufficient, 

not  show  by  what  means  be  was  dis-  It  should  also  aver  that  the  title  of  the 

turbed  and  how,  it  will  be  insufficient  person    who    prevented    the   plaintiff 

on  demurrer.  Corny ns  EHg.,  tit.  "Plead-  from  taking  possession  existed  at  the 

er,"  ch.47,49;  Wotton  r.  Hele,  2  Saund.  date  of  the   lease.     If  such  averment 

181   b;  Patton  v.  Foote,  i  Wend.  (N.  were    not    required,    the 


Y.)  207.  might  support  an  action  at  suit  of  the 

But  in  Nebraska^  it  is  sufficient  to  plaintiff,  when  the  property  was  in  po«- 

altcge  an  eviction  by  the  holder  of  a  session  of  a  true  owner  deriving  title 

paramount  title,  without  setting  out  the  from  the  plaintiff  himself.    Grannis  x\ 

facts.    Cheney  v,  Straube,  35  Neb. 521;  Clark,  8  Cow.  (N.  Y.)  36. 

Compart  Real  v.  Hoi  lister,  20   Neb.  AmilgmneBt  In  Worda  ef  Oa««BMit. — 

112;  Anderson  v.  Buchanan,  20  Neb.  The  assignment  of  beeacb  vuky  be  nnade 

272 ;  Kern  v.  Kloke,  21  Neb.  529.  by  simply  negativing  the  words  of  the 

▲yenuBl    of  Tortftana   XylattaB. — A  covenant.    Mason  v.  Cooksey,  51  Ind. 

declaration  was  held  to  be  bad,  as  aver-  ^19;  Camp  v.  Douglas,  10  Iowa  586; 

ring  a  tortious  eviction,  when,  for  a  Hickert   v.  Snyder,  9  Wend.  (N.  Y.) 


breach  of  the  covenant  for  quiet  enjoy-  416;  Bacon  v,  LincolBy4  Cosh.  (Maisa.) 

ment,  it  stated  that,  **  moved  by  exas-  210;  Marston  v,  Hobba,  2  Mass.  433. 

peration    and   excitement  by  them  [a  A  breach  of  covenant  ol  seizin  la 

mob]  entertained  towards  said  defend-  sufficiently  assigned  by  averrhig  that 

ants  and  by  said  defendants,  and  without  the  defendant  was  not  seized  of  or  had 

consent  or  knowledge  of  said  plaintiff  no  title  to  the  land.    Socnm  v.  Haun, 

and   against  his  wiU  and  resistance,"  36  Iowa  138 ;  Woolley  9.  Newcombet87 

they  Sd,   etc.    Surget  v,  Arighi,    11  N.  Y.  60c 

Smed.  &  M.  (Miss.)  87.  a.  Half  v.  Bray,  51  Mo.  288;  Chand- 

1.  Price  V.  Deal,  90  N.  Car.  290;  Pol-  ler  v.  Brown,  59  N.  H.  370;  Camp  v, 

lard  V,  D wight,  4  Cranch  (U.  S.)  421;  Douglas,  10  Iowa  586^ 

Socum  V.  Haan,  36  Iowa  138;  Wool-  8.  Shclton    v.   Pease,    10  Mo.  473; 

ley  V,  Newcombe,  87  N.  Y.  605;  II.  c.  Sheet z  v,  Longlois>  69  Ind.  491 ;  Mills 

note,  supra.  Contra^  Robinson  v,  Neil,  v,  Catlin^  22  Vt.  9& 

3  Ohio  535.  Where  the  plaintiff  elaimt  to  have 

Whan  Ifot  Suffiolaiitly  Sliown. — In  an  discharged  the  incuaabrasce  alter  the 

action    upon    a   special    covenant    of  execution  of  the  coareyance  to  himib 

seizin,  a  breach  is  not  sufficiently  shown  he  must  show  ^at  it  wu  a  yaU  and 
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Afl  IMufttton.  COVENANT,  The  Body. 

/.  The  Damages. — Whenever  there  has  been  a  breach  of  cove- 
nant, the  plaintiff,  whether  he  be  the  original  covenantee,  the  heir, 
the  assignee,  the  devisee,  or  the  personal  representative,  must 


tDcamlMrance  when  the  deed  are  no  covenants  against  incumbrances 

was  executed.     Kirkpatrick  v»  Pearce,  except  those  which  may  originate  un- 

ro7  Ind.  530.  der  the  grantor,  the  plaintiff  must  al- 

Oor«i*at  is  AMlent  I»Md.  ^  When  lege  in  his  declaration  that  the  incum- 

covenant  against  incumbrances  was  in  brances*  complained  of  existed  at  the 

an  ancient  deed,  the  plaintiff  must,  in  time  of  conveyance*  and  that  it  orig- 

his  declaration,  connect  the  defendant's  inated  from,  by,*  or  under  the  grantor. 

title  with  the  title  conveyed  in  such  The  omission  to  dor  so  wifl  make  the 

ancient  deed.     If  he  does  not,  his  dec-  declaration  bad  on  demurrer.    Mayo  v, 

la  ration    will    be    bad  on     demurrer.  Babcock,  40  Me.  142. 

Kelloc^  xf.  Robinson,  6  Vt.  976.  AUtfgatioB  of  InciiliilmHiew  Afltoeted 

IB  OovuMBt  for  tooftoh  of  WamurtF.—  by  TImo  of  Dlselimrgo.^ While  an  actfon 

Where    a    grantee   brings  an    action  for  a  breach  of  covenant  against  in- 

against  his  grantor,  to  recover  for  a  cumbrances  cannot  in  sofne  states  be 

breach  of  warranty,  when  the  claim  begun  until  after  the  plain tiif  has  been 

under  which  snch  grantee  was  evicted  compelled  to  discharge  ft  to  protect 

was  such  an    incumbrance  upon  the  himself,  yet  In  some  other  states  he  is 

land  as  the  grantor,  by  reason  of  his  not  bound  to  wait  until  he  has  been 

covenant  of  warranty,  was  bound  to  compelled  to  do  so  fn  a  strft  at  law.    II. 

discbarge,    the  nature  of    such  para-  e.,  note,  sufra.     If  he  has  the  right  to 

mount  claim  most  be  averred.    Bland  pay  the  monev  and  then  resort  to  the 

V,  Thomas  (Ky.  1887),  3  S.  W.  Rep. 595.  covenant  for  indemnity,  it  will  be  suf- 

tafldoney  of  Avwrnoot.  ^  Against  ficfent  to  allege  in  the  declaration  that 
tlie  objection  that  the  declaration  was  the  plaintiff  has  become  ffable  to  pay, 
in  assumpsit  and  not  covenant,  a  dec-  and  a  recoverv  may  be  had  thereon, 
iaration  which  averred  the  execution  although  the  plaintiff  has  not,  In  fact, 
and  delivery  of  the  deed  lor  the  con-  discharged  the  incumbrance.  Webb  v, 
•ideration  named;  that  the  premises  Pond,  19  Wend  (N.  Y.)  4«3;  Rock- 
were  not  free  from  incumbrance  at  the  feller  v,  fyorm^y^  8  Cow.  (N.  Y.)  639; 
time  the  defendant  had  warranted  them  Chace  v.  Hinman,  8  Wend.  (N.  Y.)  452. 
so  to  be ;  that  defendant  did  not  de-  Blflobargo  of  iBemnbraneMr.— Where, 
fend  the  title ;  and  that  at  the  time  the  however,  the  plaintiff  has  been  corn- 
deed  was  made  there  was  a  lien  by  pelled  to  discharge  the  incumbrance, 
virtne  of  the  levy  of  an  execution,  and  he  must  show,  by  averment,  in  what 
that  the  plaintiff  was  evicted  thereby,  manner  he  has  been  forced  to  pay  it, 
was  held  to  be  sufficient.  Cook  v,  orhisdeclaration  will  be  bad  on  special 
Curtis,  68  Mich.  611.  demurrer.      Fackard  v.   Hill, '7  Cow. 

An  allegation  in  the  declaration,  that  (N.  Y.)  442;  Patton  v,  Foote,  i  Wend. 

the  defendants  sold  and  conveyed  in  (N.  Y.)  207. 

lee  simple  to  the  plaintiff  certain  de-  Amondmonti. — An  orighial  declara- 

scribed  lands,  and  covenanted  that  they  tion  containing  a  count  upon  a  covenant 

were   free    from    incnmbrances;    that  against  incumbrances  was  permitted  to 

plaintiffs  paid,  in  consideration  there-  be  amended   hj  adding  a  covenant  of 

for, dollars ;  that  an  order  of  sale  warranty.     Tfllotson  v,  Prichard,  60 

was  obtained  and  issued  to  the  sheriff  Vt.  94 

to  sell  the  premises  to  satisfy  a  pre-  A  declaration  setting  forth  a  para- 

vious    decree ;  that    at    the    tim/c   of  mount  title  and  cfafming  it  to  be  an  in- 

tfae  purchase    bv  the    plaintiff   there  cumbrance,  was  held  to  be  a  variance 

was   a  defect   tn    the    title  and    the  from  the  ordinary  mode  of  declaring 

same  was  not  tre^  from  Incumbrances,  in  case  of  an  eviction,  but  an  amend - 

was  held  insufficient  because  it  should  ment  was  allowed.      Heath  v.  Whid- 

bare  stated  the  particulars  of  the  in-  &eny  24  Me.  383. 

cumbrance.   ScoCt  v.  Twiss,  4  Neb.  133.  An  amendment  to  a  declaratioft  will 

MUktn  by  Onwtooin  Qtitelalm  Dead,  generally  be  allowed  when  the  snbsti' 

—In  tin  action  of  covenant  bmken  un-  tuted  or  amended  declaration  does  sot 

dtr  a  quitclaiin  deed,  hi  which  there  set  forth  a  new  cause  of  action.    Brunt 
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the  Bemnrrer.  COVENANT,  The  Bcmiirrer. 

aver  and  show  that  he  has  sustained  damages  by  the  breach  of 
such  covenant,  before  he  will  be  entitled  to  a  recovery.* 

The  damages  are  seldom  averred  except  in  the  most  general 
manner.* 

Vn.  Thi  DlMinutlB — In  G»tnl. — It  is  proper  for  the  de- 
fendant to  file  a  demurrer  to  the  declaration  when  it  is  apparent 
on  the  face  thereof,  and  without  reference  to  extrinsic  mat- 
ter, that  such  declaration  is  defective  either  in  substance  or 
form.' 

Oromidf  fur  Bemwrv. — A  demurrer  will  be  for  want  of  an  allega- 
tion of  a  breach,^  or  for  nonjoinder  of  parties  plaintiff,  if  the 

V,  Schreiber,  48  Minn.  366.     See  also  is    objectionable,    as    one    of   several 

article  Amendments,  vol.  i,  p.  458.  breaches,  the  objection  must  be  taken 

1.  Thrower  t;.  Mclntire,  4  Dcv.  &  B.  advantage  of  by  special  demurrer.  A 
(N.  Car.)  359;  Markland  v.  Crump,  i  general  demurrer  will  not  be  sufficient. 
Dcv.   &  B.   (N.   Car.)  94;   Putney   v.  Taylor  v.  Pope,  3  Ala.  190. 

Cram,  5  N.  H.  174;  Kingdon  v,  Nottle,  Demurrer  for  Varianoe. — A  platntifT 

I  M.  &  S.  355;  Chamberlain  v,  Wil-  having  made  profert,  and  the  defendant 

liamson,  2  M.  &  S.  408.  having  craved  oyer,  he  should    then 

The  Admlnlatrator  of  a  Grantee  can-  demur  for  any  variance   between   the 

not  sue  on  a  covenant  of  seizin,  or  for  deed  or  bond  produced    and  that  set 

quiet  enjoyment,   or    against   incum-  forth   in  the  declaration.     Armstrong 

brances,  without  averring  and  showing  v,  Armstrongs,  i  Leigh  (Va.)  491.     If 

that  the  damage  accrued  to  his  intes-  such  variance  is  material  the  demurrer 

tate  in  his  lifetime.    Martin  v.  Baker,  5  will  be  sustained.    Peyton  v.  Harman, 

Blackf.  (Ind.)  332 ;  supra^  4.  c,  22  Gratt  (Va.)  647. 

**  Due  and  Unpaid"  Hot  Necessary. —  Waiver  of  Demurrer. — If,  after  de- 
An  action  of  the  covenant  being  murrer  is  filed,  the  defendant  pleads 
brought,  not  for  the  purpose  of  recov-  oyer  he  will  be  deemed  to  have  with- 
ering an  amount  due  on  the  contract,  drawn  his  demurrer.  McLaughlin  v, 
but  to  recover  damages  for  a  broken  Hutchins,  3  Ark.  207. 
covenant,  it  is  not  necessary  to  allege  Declaration  in  Fiotitions  Name  Not 
in  the  declaration  or  complaint  that  the  Demnrmble. — A  covenantor,  having  ex- 
damages  sought  are  due  and  unpaid,  ecuted  the  covenant  in  a  wrong  name, 
Harmon  v.  Dorman,  8  Ind.  App.  461.  cannot  thereafter  escape  liability  in  an 

2.  Barruso  v.  Madan,  2  Johns.  (N.  action  thereon  by  objecting  that  he  is 
Y.)  149.     See  also  article  Damages.  sued  in  the  wrong  name.  His  demurrer 

Special   Damages. — But     where    the  on  such  ground  admits  a  good  cause  of 

plaintiffclaims  special  damages,  such  as  action,  because  it  will  admit  whatever 

the  law   will  not  imply  from  the  facts  it  does  not  deny,  and  judgment  may  be 

stated,  they  must  be  specially  laid  in  entered  against  him.    School  Trustees 

the  declaration  in  order  to  apprise  the  v.  Rodgers,  7  111.  App.  33. 
defendant  of  the  facts  intended  to  be        4.  Lafferty's  Appeal  (Pa.   1887),    8 

proved.    Otherwise,  the  plaintiff  will  Atl.  Rep.  414. 

not   be  permitted  to  give  evidence  of        Eviction. — In  an  action  on  a  covenant 

such  damage  on  the  trial.     Ryerson  v,  of  warranty,  and  in  a  state  where  it  is 

Marseillis,  16  N.  J.  L.  450;   Dickinson  necessarj'    to    aver    an    eviction,  the 

V.  Boyle,  17  Pick.  (Mass.)  78.  declaration  is  demurrable  when  it  does 

3.  X  Chit,  on  Pldgs.  661 ;  Crocker  v.  not  aver  that  the  plaintiffs  were  evicted 
Gilbert,  9  Cush.  (Mass.)  131.  or  kept  out  of  possession  by  a  person 

When  must  Be   Filed. — A   demurrer  holding  a  paramount  title.    Marbury 

goes  back  to  the  declaration,  but  must  v.  Thornton,  82  Va.  702. 

be    filed    before  the  defendants    have  One   Breach   Well   Assigned    in    the 

pleaded    to    the    merits.    Duncan    v»  declaration  is  sufiicient   to  sustain   it 

Charles,  5  111.  561.  against  a  general  demurrer.    M'Coy  v. 

General  or  Special  Demurrer. — When  Hill,  2  Litt.  (Ky.)  375;  Brown  v,  Tom- 

a  particular   part  of    the  declaration  linson,  2  Greene  (Iowa)  526. 
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»•  Pk».  COVENANT.  Ko  Plea  of  General  iBsao. 

effect  appear  on  the  face  of  the  declaration,^  or  for  misjoinder 
of  parties,*  or  for  failure  to  aver  performance  of  conditions  pre- 
cedent or  an  excuse  for  nonperformance,'  or  for  failure  to  show 
how  the  plaintiff  has  the  right  of  action  on  the  covenant.^ 

Plift  aad  Dnnwrv. — It  is  a  well-established  rule  that  the  defend- 
ant cannot  both  plead  and  demur  to  the  same  part  of  the  plain- 
tiff's pleading.^     See  also  article  Demurrers. 

ym.  Thi  Plea — 1.  Ho  Plea  of  General  Issue. — Strictly  speaking, 
there  never  was,  in  an  action  of  covenant,  any  plea  of  general  issue.® 
But  it  is  no  objection  to  a  special  plea  in  covenant  that  it  amounts 
to  a  plea  of  the  general  issue.^ 

1.  Jacobs  V.  Davis,  3^  Md.  205.  11,  it  was  held  that  where  the  defend- 

Watyer  of  Defeet. — It  there  has  been  ant  filed   a  general  demurrer  to   the 

a  failure  to  raise  the  question  of  non-  plaintiff's  declaration,  and  at  the  same 

joinder  by  demurrer,  the  objection  will  time  filed  pleas  in  bar,  the  court  should 

be  deem^  to  have  been  waived.    Kel-  have  decided  first  on  the  demurrer  to 

logg  V.  Malin,  62  Mo.  439.  the  declaration. 

3.  Kellogg  V.  Malin,  62  Mo.  429.  6.  i  Chit,  on  Pldgs.  486;  Longlej  v. 
S.  See  article   Conditions  Prbcb-  Norvall,  2  111.  389;  Smith  f.  Justice,  6 

DBNT,  vol.  4,  p.  626.  Phila.  (Pa.)  234.   See  also  Marine  Ins. 

4.  Harris  v,  Campbell, 4  Dana  (Ky.)  Co.  v.  Hodgson,  6  Cranch  (U.  S.)  206. 
586.  In  mchlgan  the  statutory  plea  of  gen- 

Brlefeioii. — Profert  having  been  made  eral  issue  is  applicable,  but  it  is  a  com- 
and  over  having  been  craved  by  thede-  plete  denial  of  the  plaintiff's  cause  of 
fendant,  a  demurrer,  that  the  declara-  action  and  calls  upon  him  to  prove  it. 
tion  did  not  show  that  plaintiff  was  ever  Ingalls  v,  Eaton,  25  Mich.  32. 
e%'icted  or  ousted  from  the  land,  or  that  Denial  of  Warranty. — Where  plaintiff 
he  had  ever  surrendered  possession  to  pleaded  a  breach  of  warranty  of  a  chat- 
or  been  kept  out  of  possession  by  out-  tel  (the  age  of  a  negro),  and  the  de- 
standing  title,  will  be  sustained  when  fendant  desired  to  plead  that  he  did  not 
such  is  the  fact.  Dyer  v.  Britton,  53  warrant  the  same,  it  was  held  that  he 
Miss.  270.     See  VI.  3.  e.  (3),  supra.  should  plead  the  fact  specially.  Hogan 

Wmat  of  Oonaideration. — But  an  ob-  r.  Carland,5  Yerg.  (Tenn.)  283. 

jection  that  the  declaration  does  not  7.  Smitht^.Justice,  6Phila.  (Pa.)234; 

aver  a  consideration,  cannot  be  taken  Roosevelt  v,  Fulton,  7  Cow.  (N.  Y.) 

advantage  of  by  demurrer.    Fitzpatrick  71;  Hebberd  r.  Delaplaine,  3  Hill  (N. 

V.  Hanrick,  11  Ala.  783.  Seej^/ra,  VI.  Y.)  187;     Provost  v,  Calder,  2  Wend. 

3.  *.  (N.  Y.)  517. 

Jotat  DemnzTar. — A  joint  demurrer  Where  Debt  and  Covenant  Goncnrrent 
by  two  or  more  defendants,  objecting  BamedieB. — Under  a  statute  making 
that  the  complaint  does  not  state  facts  covenant  and  debt  concurrent  remedies, 
sufficient  to  constitute  a  cause  of  action,  a  plea  of  the  general  issue  in  debt,  inter- 
will  be  overruled  if  a  cause  of  action  is  posed  in  an  action  of  covenant,  is  cor- 
stated  against  either  defendant.  Web-  rectly  used  to  answer  the  same  end 
ster  V.  Tibbits,  19  Wis.  438.  that  it  does  in  an  action  of  debt.  Long- 

5.  Angell  v.  Kelsey,  i  Barb.  (N.  Y.)  ley  v.  Norvall,  2  111.  389. 

16.     In  that  case  the  declaration  con-  Oral  Flea  In  Juatlce  Gonrt. — Where,  in 

tained  several  counts,  in  each  of  which  a  justice's  court,  the  general  issue  was 

the  instrument  counted  upon  was  set  pleaded   orally,  it   was   held   to  be   in 

out  and  but  one  breach  was  assigned,  effect  a  plea  of  non  est  factum,  and  to 

The    defendant,   after    craving    oyer,  admit  all   the   material   allegations  in 

pleaded  nan  est  factum,  and  then  de-  the  declaration  except  the  execution 

murred  to  each  count.    The  court  held  df  the  covenant.      Hebberd    v,  Dela- 

that  be  must  elect  either  to  plead  or  plaine,  3  Hill  (N.  Y.)  187. 

demur,  because  be  could  not  do  both.  Notice  under  General  Issue. — Notice, 

In  Kentucky^  however,  in  the  case  of  attachable  to  a  plea  of  general  issue  in 

Muldrow  V.  M'Cleland,  I  Litt.  (Ky.)  other  cases,  is  permitted  to  be  attached 
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2.  Plea  of  Hoa  Est  Faetmn — Soopt  of  pim. — In  an  action  of  cove- 
nant a  plea  of  non  est  factum  only  puts  in  issue  the  execution  of 
the  instrument  declared  upon.  It  does  not  deny  the  breach  of 
the  covenant,  or  set  up  any  other  matter  of  defense.* 

WlMB  FlM  Wuu—aij. — The  defendant  cannot  traverse  the  opera- 
tion of  the  deed  declared  upon  by  pleading  that  "  he  did  not 
grant,"  etc.,  when  he  is  a  party  to  such  deed.  He  must  plead  non 
est  factum^ 

y«rlflnitfoii.  —  The  plea  of  non  est  factum  must  be  verified  by 

to  a  plea  of  non  est  factum  in  an  action  the  burden  of  proving  that  in  fact 
of  covenant.  The  plea  of  non  est  factum  there  was  no  eviction.  Kane  v,  San- 
is  considered  to  be  a  |riea  of  the  gen-  ger,  14  Johns.  (N.  Y.)  89. 
eral  iuue  <or  that  purpose.  Demarest  AcsBi's  Wamt  of  AvtlMrtly.^-Under 
V,  Willard,  8  Cow.  (N.  Y.)  206;  Pro-  the  plea  of  non  est  factum^  it  may  be 
vo8t  f.  Calder,  3  Wend.  (N.  Y.)  517  ;  shown  tliat  the  deed  is  not  plaiBtifTs 
Granger  v.  Granger,  6  Ohk>  41.  deed  by  showing  that  the  sfent  making 

1.  It  Admits  AU  Other  Mslsrlal  Ayst-  it  had  no  power  so  to  do.  State  Prison 
meats  of  the  declaration,  and  the  plain-  Agent  v,  Lathrop^  i  Mich.  438. 
tiff  need  make  no  proof  of  the  breaches  CM4«etl;Mi  for  Varianse. — Under  a  plea 
contained  in  his  declaration,  only  by  of  noii  est  factum,  however,  the  de- 
way  of  showing  the  amount  oi  the  dam-  fendant  may,  on  the  trial,  avail  himself 
ages.  In  order  that  other  defenses  of  a  variance  in  the  statement  of  the 
may  be  relied  upon  they  must  be  deed,  either  in  respect  to  a  misstate- 
pleaded  specially.  Aldridge  v.  War-  ment,  or  the  omission  td  a  covenant, 
ner,  2  Port.  (Ala.)  9a;  Herzog  i'.  Saw-  qualifying  the  contract;  and  this,  al- 
yer,  61  Md.  344;  Woolley  v.  New-  though  the  defendant  has  agreed  to 
combe,  87  N.  Y.  605;  Kaae  v.  Sanger,  adroit  on  the  trial  the  due  execution  of 
14  Johns.  (N.  Y.)  89;  Gardner  v.  the  deed,  i  Chit,  on  Pldgs.  487;  Treat 
Gardner,  10  Johns.  (N.  Y.)  47;  Denton  v,  &nish,  11  Mo.  310.  For,  if  a  deed  is 
7^  Bours,  Anth.  (N.  Y.)  241 ;  LeggT^.  pleaded  according  to  its  supposed  legal 
Robinson,  7  Wend.  (N.  Y.)  194;  Bar-  effect,  the  plea  of  non  est  factum  not 
ney  v,  Keith,  6  Wend.  (N.  Y.)  555;  only  puts  in  issue  the  fact  of  its  execu- 
Thomas  v.  Woods,  4  Cow.  (N.  Y.)  tion,  but  the  constroctioo  of  it,  as 
173;  McNeish  V.  Stewart,  7  Cow.  (N.  alleged  in  the  previous  pleading.  North 
Y.)  474;  Roosevelt  v.  Fulton,  7  Cow.  v.  Wakefield,  13  C^  B.  536;  66  £.  C. 
(N.  Y.)  71;  Dale  v.  Roosevelt,  9  Cow.  L.  536. 

(N.  Y.)    307;   Goulding  i'.    Hewitt,  2  Oyer, — Where  there   is  a  variaace 

Hill   (N.  Y.)  644;    Hebberd  v,  Dela-  between  the  deed  set  out  in  declaration 

plaine,  3  Hill  (N.  Y.)    187;  Cooper  v.  and  the  deed  itself,  it  may   be  talcen 

Watson,  10  Wend.  (N.  Y.)   205;   Nor-  advantage  of  by  a  plea  of  n^w  tf^/«c/m» 

man  v.  Wells,  17  Wend.  (N.  Y.)    136;  without  the  necessity  of  craving  oyer. 

Douglas  V.   Hennessy,    15   R.  I.  372 ;  Treat  v.  Brush,  11  Mo.  310. 

Bonsack  v.  Roan€>ke    County,  75  Va.  If  the  plaintiff  omit  to  state  a  condi- 

585;   Marine    Ins.    Co.    v,    Hodgson,  tion  precedent,  the  defendant  may  crave 

6  Cranch  (U.  S.)   3o6;  Jarrell  v.  Far-  oyer,   and  then  set  out  the  deed  and 

ris,  6  Mo.  1^9.  plead  non  est  factum,  Comyns  Dig.,  tit. 

Tha  Only  Praof  MoeansaTy  on  the  part  "Pleader,"  2  V.  3,  4;  1  Chit,  on  Pldgs. 

of  the  plaintiff  when   such   plea  has  A87;  Snell  v.  Snell,  7  D.  &  R.  294,  4  B. 

been  filed  is  the  execution  of  the  deed.  &  C.  741,  10  E.  C.  I*  453.  But  the  deed 

Coopert/.Watson,  ioWend.(N.  Y.>202.  so  set  out  becomes  a  part  of  the  deciara- 

Plea  wltb  Ifotloe: — Notice  of  special  tion,  and  the  only  question  upon  the 

matter  or  defense,  which  in  other  cases  trial  of  that  issue  is,  whether  such  dead 

is  attachable  to  a  plea  of  the  general  was  in  fact  executed  by  the  defendant. 

issue,  may  be  attached  to  a  plea  of  ii#a  Snell  v.  Snell,  7  D.  &  R.  349^  4  B.  ft 

est  factum  in  an  action  of  covenant,  C.  741,  xc  E.  C.  L.  453. 

and  if  with  such  a  plea  a  notice  is  filed  2.  Taylor    v,    Needham,    2    Tauat. 

denying  an  eviction,  the  defendant  lat:^  279;  i  Chit.  on,Pidgs.  487. 
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affidavit  where  the  statute  requires  a  plea  to  be  sworn  to  which 
denies  the  execution  of  a  written  instrument.* 

S.  Bpedal  Pleas. — Since,  strictly  speaking,  there  is  no  plea  of 
general  issue  in  covenant,  the  defendant  must  plead  specially 
every  matter  of  defense  of  which  he  is  at  liberty  to  avail  himself, 
and  the  only  evidence  adducible  is  upon  the  issue  thus  formed.^ 

A  plea  in  covenant,  to  be  good  and  complete,  should  either  trav- 
erse, or  confess  and  avoid  all  the  allegations  in  the  declaration 
which  go  to  constitute  the  breach  of  covenant.' 

1.  Mobile,  etc.,  R.  Co.  v.  Gilmer,  85  veyance  mentioned  in  the  covenant 
Ala.  432.  held  the  land ;  (3)  that  vendor  was  en- 

2.  Jones  v.  Johnson,  10  Humph,  titled  to  bnt  one- foarth  of  the  land  con - 
(Tenn.)  184;  Marine  Ins.  Co.  v.  Hpdg-  veyed,  and  that  there  were  three  other 
SCO,  6  Crancb  (U.  S.)  306;  State  v,  persons  who  were  entitled  to  and  did 
Powers,  25  Conn.  48;  Adams  r.  Waj,  actuallj  hold  said  land  by  virtue  of 
33  Conn.  428;  State  v.  Miller,  24  Conn,  their  own  use.  In  exclusion  of  the  de-^ 
522;  Houston  V.  Spmance,  4  Harr.  fendant  claiming  under  the  deed  afore- 
(Del.)  129;  Krog  v.  Rice,  i  Spears  (S.  said ;  and  (4)  that  there  was  no  assign- 
Car.)  333.  ment.    A  demurrer  was  interposed  to 

Smm  m  ta  Iltkt. — ^The  defendant  the  pleas,  on  which  the  irrst  and  second 
noust  alwajs  have  pleaded  specially  pleas  were  held  to  be  bad  and  the  third 
everj  matter  which  it  would  be  nee-  stnd  fourth  substantially  good.  White- 
easarj  to  plead  in  debt  on  a  bond  or  sides  v.  CaldweN,  9  Yerg.  (Tenn.)  421. 
other  specialty  (1  Chit,  on  Pldgs.  48; ),  Gonitniotloa  of  Plaa.— A  plaintiff  de- 
as  that  the  deed  was  voidable  because  of  clared  upon  a  covenant  by  which  the 
mfancy  or  other  disability  of  the  de-  defendant  bound  htmself  to  pay  to  the 
fendant,  or  because  of  the  illegality  of  plaintiff  one  thousand  dollars  on  the 
the  consideration.  Marine  Ins.  Co.  v,  dismissal  of  a  certain  snit  fn  the  land 
Hodgson,  6  Cranch  (U.  S.)  206;  i  court  at  Litde  Rockland  averred  there- 
Chit,  on  Pldgs.  407.  in  that  said  suit  had  been  dismissed. 

Kapt  Gait   of  VwRMMrion. — If  the  de-  The  defendant  pleaded  that  the  suit 

fenciant  has  been  kept  out  of  possession  had  not  been  dismissed,  but  was  pend- 

by  reason  of  continued  adverse  posses-  ing.    The  evidence    showed   that  the 

aion  after  the  estate  has  been  conveyed  suit  had  been  dismissed  but  that  an  ap- 

to  him,  and  he  desires  to  rely  upon  the  peal  had  been  taken  to  the  Supreme 

same  as  matter  of  defense,   he  must  Court  and  was  then  pending ;  and  the 

plead  it  specially  in  the  same  manner  defendant  contended  that  by  the  true 

that  he  ia  required  to  plead  an  eviction,  construction  of  the  covenant  the  one 

Vermont    University-    v.    Joslyn,    21  thousand  dollars  was  not  due  until  the 

Vt.  52.  final  disposition  of  tite  case.  The  court 

I»  Albania,  however,  it  is  said  that  held  that  the  plea  only  ptxt  in  issue  the 

administrators  and  executors  are  not  dismissal  ol  the  suit  in  the  land  court 

required  to  plead  specially  in  an  action  of  Little  Rock,  and  that  the  constrnc- 

of  covenant,  but  may  give  any  special  tion  of  the  covenant  as  to  the  appeal 

matters  uader  a  plea  of  general  issue,  was  not  raised  by  the  pleadings.   Miles 

Martin  v.  White,  i  Stew.  (Ala.)  474.  v,  Ringo,  13  Ark.  229. 

•nfnatanny  of  fisa. — An  action  was  9.  McLaughlin  v.  Hutchins,  3  Ark. 

brought  on  a  coreaant  whfch  bound  207;  Champ  t>.  Ardery,  2  A.  K.  Marsh, 

the  covenantor  to  pay  for  certain  land  (Ky.)    246;    Kellogg    v.    Ingersoll,    2 

conveyed  to  hinv  so  sooa  as  it  could  be  Mass.  97. 

ascertained  whether  the  same  coold  be  Wairaaty  of  SonndBoaa. — ^Thus,  in  an 

held  under  and  by  virtve  of  the  vendor**  action  upon  a  covenant  of  warranty  of 

conveyance.    The   defendant '  pleaded  sotmdness  of  a  horse,  the  plea  should 

(1)  that  he  did  not  hokl  said  land  men-  traverse  the  existence  of  the  unsound- 

tioned  in  said  deed,  vader  said  deed  of  ness  or  defect  charged  as  constittrting 

conveyance;  (2)  that  he  did  not,  on  the  the  breach.  McCoy  v.  Martin,  4  Dana 

— daj  of  — ,  nor  at  any  time  before  or  ( Ky . )  580. 

since^  ascertain  titat  said  deed  of  con-  noa  iUltcliig  AMigiiiiitBt. — When  the 
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4.  Plea  of  Performanoe  or  Tender  Thereof— Plea  of  PorfomiaBee. — The 
defendant  must  plead  specially  the  performance  of  the  covenant 

when  he  desires  to  rely  upon  the  same  as  a  defense  to  the  action, 
and  must  in  general  show  the  manner  in  which  the  covenant  was 
performed,* 

plea    alleges    the    assignment  bjr   the  the  defendant  may  omit  in  bis  plea  to 

plaintiff,  to  a  third  partj,  of  the  instru-  deny  the  amount  of  damages  averred 

ment  sued  on,  such  plea  should  set  out  in  the  declaration,  and  by  so  doing  will 

the  form  of  the  assignment,  for  if  the  not  admit  the  amount  of  damages  al- 

instrument  was  verbally  assigned  the  leged.     Hackett  v,  Richards,  3   E.  D. 

assignee  could  not  sue  upon  it.  Thomas  Smith  (N.  Y.)  13. 

V,  Cox,  6  Mo.  506.  Bvery  Averred  Breacli  must  Be  Ab- 

Plea  Averring  Oondltion  Precedent. —  ewered. — If    several  breaches  are  as- 

That  there  is  a  condition  precedent  to  signed,  a  plea  to  the  whole  declaration 

be  performed  cannot  be  pleaded  gen-  will  be  bad  if  it  does  not  contain  mat- 

erally.     If    the    plaintiff   has,    in    his  ter  which  is  a  legal  answer  to  all  the 

declaration,  alleged   performance,  the  breaches.     Beach  v.  Barons,  13  Barb, 

defendant  must,  in  his  plea,  set  forth  (N.   Y.)  305;   Breckenridge  v.  Lee,  3 

specially  the  condition  which  the  plain-  Bibb  (Ky.)   330;  Muldrow  v.  M*Clel- 

tiff  is  bound  to  perform  and  the  time  and,  i  Litt.  (Ky.)  i. 

and  manner  at  and  in  which  it  is  to  be  WHstaXe  or  Fraud  must  Be  Pleaded,  in 

done,  together  with  an  averment  that  order  to  permit  the  introduction  of  evi- 

he  is  ready  and  willing,  and  has  offered,  dence    to    establish  the  facts.     In    an 

to  perform  his  part  of  the  covenant,  action   on  a  contract  under  seal,  the 

McLaughlin  v,  Hutchins,  3  Ark.  207.  party  suing  cannot  prove  a  parol  con- 

Traverse  Too  Narrow. — The  plaintiff  temporaneous  agreement  as  part  of  the 

covenanted  to  build  a  milldam  within  contract,  unless  he  has  averred  cither 

three    months    (unavoidable    accident  fraud    or    mistake    in    omitting    such 

excepted)  in   a  workmanlike  manner,  agreement  from  the  terms  of  the  con- 

The  defendant  pleaded   in  bar  to  an  tract.      Hunter   v,   McHose,   100   Pa. 

action  brought  for  the  recovery  of  the  St.  38. 

price  that  the  plaintiff  did  not,  within  1.  Stone  v.  Dennis,  3  Port.  (Ala.) 

the  stipulated  time  (three  months),  in  231 ;  Champ  v,  Ardery,  a  A.  K.  Marsh, 

a  workmanlike  manner,  build  the  dam.  (Ky.)  246;  Rangier  v.  Morton,  4  Watts 

The  plaintiff  demurred  to  the  plea,  and  (Pa.)   265;   Norris  v.  North  America 

it  was  held  bad  for  not  alleging  that  Ins.  Co.,  3  Yeates  (Pa.)  8<f ;  Taylor  v. 

the  plaintiff  was  not  prevented  by  un-  Browder,  i  Ohio  St.  225 ;  Snow  v,  Hor- 

avoid able  accident.     Scott  v.  Whipple,  gan  (R.  I.   1893),    27  Atl.  Rep.  338; 

6  Me.  425.  Overton  v.  Crabb,  4  Hayw.  (Tenn.)  109; 

Traverse  of  Allegation  of  Performance.  Jones  7\  Johnson,  10  Humph.  (Tenn.) 

— Where  the  plaintiff  has  averred  gener-  184;  Beardsley  v.  Knight,  4  Vt.  471 ; 

ally  that  he  has  performed,  the  defend-  Fenwick  v.  M'Murdo,  2  Munf.  (Va.) 

ant  must  then  traverse  that  by  some  244;    Comyns  Dig.,  "Pleader,"   2  V. 

indication  in  the  record,  such  as,  that  13 ;  i  Chit,  on  Pldgs.  487. 

the  plaintiff  was  not  seized  of  a  good  Where  the  declaration  contains  an 

title,  or  did  not  offer  a  good  title.    The  assignment  of  particular  breaches,  the 

usual  mode  of  putting  the  plaintiff  upon  same  must  be  met  by  a  special  plea  of 

proof  of  performance  is  by  the  addition  performance.    A  plea  of  general  per- 

of  absque  hoc^  etc.»  to  the  plea  of  cove-  formance  is  not  sufficient.    Marshall  v, 

nants  performed.    Martin  v.  Hammon,  Haney,  9  Gill  (Md.)  251. 

8  Pa.  St.  270;  Stewart  v.  Bedell,  79  Pa.  Tender  of  Deed. — When  a  declaration 

S^'f   33^1    Relter   v,  Morton,  96   Pa.  asserts  that  a  conveyance  was  demanded 

St.  229.  and  refused,  a  general  plea  of  perform- 

Amonnt  of  Damages  Not  Admitted. —  ance  or  readiness  to  perform  will  not 

In  an  action  of  covenant,  it  is  the  breach  be  sufficient.    The  deed  should  either 

of  the  covenant  which  is  the  matter  in  be  set  forth  in  the  plea,  or  a  profert 

controversy.     The  amount  of  the  dam-  made  of  it,  so  that  the  pleadings  may 

ages  is  not  issuable  matter  and  not  a  raise  the  question,  for  the  judgment  of 

proper  subject  for  denial.    Therefore,  the  court,  whether  the  deed  is  such  a 
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A  plea  of  performance  alone  should  conclude  with  a  verifica- 

onc  as  the  covenant  required.    Taylor  ther  performance.     Such  matter  may 

V.  Browder,  i  Ohio  St.  325.  be  pleaded  in  bar,  but  should  be  pleaded 

Plea    of  Pairformaiiee    Admlta  Ckive-  speciallj.     Pendleton  v,  Dyett,  4  Cow. 

rnant. — By  pleading  performance  with-  (N.  Y.)  581. 

out  pleading  non  est  factum  the  defend-  Difficulty  No  Excuse. — In  a  suit  for 
ant  admits  the  deed  and  the  covenants  breach  of  covenant,  the  defendant  can- 
therein  as  set  out  in  the  declaration,  not,  in  excuse  under  plea  of  covenant 
Riddle  v.  Core,  21  W.  Va.  530.  performed,  avail  himself  of  the  diffi- 
Plea  of  Tender  of  PerformaBce. — To  a  culty  of  performing  the  covenant.  Stone 
declaration  averring  a  failure  to  give  a  r.  Dennis,  3  Port.  (Ala.)  231. 
deed,a  special  plea  allegine;  that  defend-  Inability  Caused  by  Plaintiff. — An 
ant  offered  to  mal^e  such  a  deed  and  action  was  brought  by  a  master  on  the 
that  plaintiff  refused  to  accept  the  same  covenants  of  an  indenture  of  appren- 
is  good.  Colgan  v.  Sharp,  4  Mo.  263.  ticeship.  The  declaration  alleged  as  a 
nea  of  Payment. — Where  the  dec-  breach  thereof  that  the  apprentice  had 
laration  is  in  covenant  for  condition  left  the  master's  service  within  the 
broken  for  rent,  the  defendant  must,  time  stipulated.  The  defendant  pleaded 
in  order  to  be  able  to  show  payment,  that  the  plaintiff  had  neglected  to 
plead  the  payment  specially  or  the  instruct  the  apprentice  in  his  trade,  and 
general  issue  with  a  brief  statement  of  had  unnecessarily  obliged  him  to  work 
the  facts.  Russell  v.  Fabyan,  28  N.  on  Sunday.  It  was  held  to  be  a  good 
H.  543.  defense.  Warner  v.  Smith,  8  Conn.  14. 
Offer  and  Beadiness. — A  plea  setting  Waiver  of  Performance, — In  an  ac- 
forth  that  the  defendant  had  offered  to  tion  on  covenant,  with  breach  assigned 
perform  should  also  aver  his  readiness  for  not  making  a  deed  on  a  certain  day, 
so  to  do.  Dickhut  v,  Durrell,  11  111.  72.  a  plea  was  held  good  which  averred  that 
Performanee  Generally.  —  It  is  said  the  defendant  attended  at  the  time  and 
that  if  all  the  covenants  in  the  deed  place  and  offered  to  make  the  deed, 
are  in  the  affirmative  the  defendant  and  that  the  plaintiff  then  and  there 
may  plead  performance  generally,  but  waived  the  same  and  excused  the  de- 
if  any  are  in  the  negative  he  must  fendant  from  making  it.  Colgan  t\ 
plead  them  specially.   Judevine  v.  Pen-  Sharp,  4  Mo.  263. 

nock,  15  Vt.  683;  Bailey  v.  Rogers,  x  Antecedent  Parol  Agreement. — A 
Me.  189.  plea  in  covenant  alleging  a  parol  agree- 
In  Arkansas^  in  an  action  of  cove-  ment  u|>on  which  the  covenants  were 
naot  upon  several  bonds  for  the  pay-  founded,  and  averring  that  the  plain - 
ment  of  certain  sums  of  money  in  tiff  failed  to  perform  his  part  of  the 
Arkansas  bonds,  with  a  specific  rate  of  contract,  is  inadmissible.  Trabue  t'. 
interest  thereon,  it  was  held  that  the  Kay,  4  Bibb  (Ky.)  226. 
plea  should  specially  set  forth  the  mode  Parol  Release, — On  a  plea  of  cove- 
of  performance,  and  that  a  general  plea  nants  performed,  evidence  of  a  parol 
of  performance  was  bad.  Dickinson  agreementthat  the  plaintiff  should  look 
V.  Burr,  7  Ark.  34.  Same  principle  in  to  another  for  performance  was  held  in- 
Tarlor  v.  Browder,  1  Ohio  St.  225.  admissible.  A  writing  cannot  be  re- 
in an  action  on  a  breach  of  covenant  leased  by  parol.  Patton  ?'.  Robinson, 
of  seizin,  a  plea  of  general  performance  i  Bibb  (Ky.)  285. 
is  not  proper.  The  defendant  must  Effect  of  nea  of  CoYenants  Performed, 
show  a  performance  by  setting  out  a  — In  Pennsylvania^  the  plea  of  "cove- 
good  title.  Bird  v.  Smith,  8  Ark.  368.  nants  performed"  with  no  absque  hoc 
Bzcnse  for  Honperformance. — Under  to  a  declaration  in  covenant  averring 
a  plea  in  covenant  performed  the  de-  performance,  admits  plaintiff's  per- 
fendant  cannot  introduce  evidence  formance.  Zents  v.  Legnard,  70  Pa.  St. 
showing  an  excuse  for  nonperform-  192.  But  see  Neave  v,  Jenkins,  2 
ance.    Scraggs  v.  Hill,  37  W.  Va.  709;  Yeates  (Pa.)  107. 

Stone  V,  Dennis,  3  Port  (Ala.)  231;  But    the    plea  of   "covenants    per- 

Jones  V.  Johnson,  10  Humph.  (Tenn.)  formed  absque  hoc  ^*  ^\xt&  in   Issue  the 

184.   -  performance  by  the  plaintiff  as  alleged 

Impossibility  of  Performance, — He  in  the  declaration.     Per  Grier,  P.  J.,  in 

cannot  set  up  the  impossibility  of  fur-  Wilkinson  v.  Pittsburgh  Farmers',  etc., 
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tion.^  But  where  the  declaration  has  averred  a  material  breach 
of  the  covenant,  and  a  plea  is  interposed  denying  the  charge,  and 
alleging  that  the  defendants  have  well  and  truly  kept  all  other 
covenants,  it  must  conclude  to  the  country.* 

TmAer  «f  PerDmuukM. — An  offer  to  perform  the  act  covenanted  to 
be  performed  on  the  part  of  the  defendant  may  be  pleaded  by  him 
in  an  action  for  the  breach  thereof,  when  the  same  is  in  accord 
with  the  facts.' 

Turnpike  Co.,  6  Pa.  St.  398 ;  Farmers',  of  ^  covenants  performed  "  admits  that 

etc.,  Turnpike  Co.  v.  McCullough,  25  the  title  to  the  land  for  which  the  deed 

Pa.    St.    303.     See    also    Webster    v.  was  tendered   was    good.    Martin    v. 

Warren,  a  Wash.  (U.  S.)  456;  Bender  Hammon,  8  Pa.  St.  370. 
V,  Fromberger,  4  Dall.  (U.  S.)  436.  1.  Krog  v.  Rice,  i   Spears  (S.  Car.) 

Under  a  plea  of  **  covenants  per-  333.  For  it  is  an  affirmative  plea.  Far- 
formed,"  without  notice  of  special  mat-  mers,'  etc., Turnpike  Co.  v. McCullough, 
ter,   the  defendant  cannot    give    evi-  25  Pa.  St.  303. 

dence  of  failure  of  consideration,  or        2.  Star  Brick  Co.  v,  Ridsdale,  34  N. 

nonperformance    of    other    collateral  J.  L.  428 ;    Overton  v.  Crabb,  4  Hay  w. 

covenants  on  the  part  of  the  plaintiff.  (Tenn.)  109. 

Evans  v,    Neglej,   13  S.  &    R.  (Pa.)        8.  Tendar  by  Third  Person. — When 

218.  defendant's  covenant  is  that  another 

In  an  action  on  covenant  for  the  pay-  person  will  fulfil  his  agreement  to  pay 

ment  of  purchase- money,  the  plea  of  or  deliver  notes  or  the  like,  a  plea  that 

<*  covenant      performed    absque     hoc^'*  that  person  did  tender,  etc.,  according 

does  not  put  the  plaintifTs  title  in  issue,  to  his  agreement,  is  a  good  plea,with- 

Hite  v»  Kier,  38  Pa.  St.  72.  out  the  defendant  himself    repeating 

In  Alabama  a  plea  of  covenants  per-  the  tender  or  again  offering  the  notes ; 

formed  does  not  admit  the  deed,  and  this    when    the   defendant   is    not  ac- 

the  plaintiff  is  required  to  prove  his  countable  for  the  safe  keeping  of  the 

cause  of  action  in  the  same  manner  as  notes.      Harris   v.  CampbeU,  4    Dana 

if  no  such  plea  had  been  filed.     Batre  (Ky.)  5S6. 

V.  Simpson,  4  Ala.  305;    Bryant    v,       IsaiiawlienTaiidarATarradlmDsclam- 

Simpson,  3  Stew.  (Ala.)  339.  tion. — When  an  action  is  brought  on  an 

In  Kentucky  the  plea  of  covenant  instrument  containing  mutual  cove- 
performed  admits  the  covenants  de-  nants,  and  the  plaintiff  in  his  declara- 
clared  upon,  and,  if  the  defendant  fails  tion  avers  a  tender  of  performance  on 
to  prove  performance,  the  plaintiff  is  his  part,  the  defendant  is  bound  to  take 
entitled  to  a  verdict  without  any  evi-  issue  upon  such  averment,  and  is  not  at 
dence.  Barnett  v,  Crutcher,  3  Bibb  liberty  to  plead  the  nonperformance 
(Ky.)  202.  of   the  covenants  on   the   part  of    the 

Jn  Illinois  the  plea  of  **  covenants  plaintiff  in  bar  of  the  action.  Traver 
performed,"  in  an  action  to  recover  v,  Halsted,  23  Wend.  (N.  Y.)  66. 
pay  for  work  done,  admits  nothing  Profsrt. — In  an  action  upon  the  cove- 
more  than  the  plaintiffs  right  to  recov-  nant  for  the  conveyance  of  land,  where 
er  nominal  damages  when  the  plea  is  it  was  averred  in  the  declaration  that 
not  sustained  by  proof.  Reed  v.  Hobbs,  the  defendant  had  refused  to  give  a 
3  111.  297.  deed   therefor,  the  defendant  pleaded 

In  Tennessee^  also,  the  plaintiff  must  tender  of  a  deed  according  to  the  true 

prove  the  amount  of  his  damages  and  intent  and   meaning  of  the  covenant, 

can  recover  no  more  than  the  amount  The  court  held   that  the   plea  should 

proved.    Baker  v,  Jordan,  5   Humph,  have  made  profert  of  the  deed.     Sook 

(Tenn.)  485.  v,  Knowles,  i  Bibb  (Ky.)  283, 

Title  Admitted, — I  nan  action  of  cov*  Tender  of  Koimf. — A  tender  of  the 
enant,  brought  by  a  vendor  against  the  amount  due  may  be  pleaded  in  an 
vendee,  where  the  declaration  con-  action  on  a  covenant  for  the  pavment 
tains  a  general  averment  of  perform-  of  money.  Johnson  7*.  Clay,  7  iaunt. 
ance  on  the  part  of  the  plaintiff,  with  486,  2  £.  C.  L.  486^  i  Moore  soo;  Para- 
tender  of  a  deed,  the  defendant's  plea  mour  t^.  Johnson,  12  Mod.  376. 
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«C  Plea  «r  Tiader. — ^A  plea  of  tender,  like  a  plea  of  covenants 
performed,  when  interposed, constitutes,  in  most  states,  an  admis- 
sion of  many  allegations  which  it  does  not  deny.  It  admits  all 
the  facts  that  are  well  averred  and  assumes  the  burden  of  proof 
of  that  which  it  alleges.  ^ 

5.  Plea  of  V<ui  Damniftnatni. — ^The  plea  of  non  damnificatus  may 
be  interposed  in  an  action  on  a  covenant  to  indemnify  and  save 
harmless.  It  is  in  the  nature  of  a  plea  of  performance,  and 
whether  or  not  it  is  a  good  plea  depends  upon  the  true  construc- 
tion and  legal  effect  of  the  covenant.^ 

6.  Flea  of  Vot  Guilty. — ^The  plea  of  "  not  guilty  '*  is  a  plea  that 
IS  wholly  inapplicable  in  an  action  of  covenant,  but  the  court  will 
permit  the  defendant  to  withdraw  such  a  plea  at  any  time  if  he 
so  desires.' 

7.  Plea  of  Hon  Infregit  Ckmventionem  (he  has  not  broken  the  cove- 
nant) is  bad  on  demurrer,^  at  least  where  the  breach  assigned 
is  in  the  negative,^  but  it  is  good  after  verdict^ 

1.  Bryant  v.  Simpson,  3  Stew.  (Ala.)  plea.    V^icker  v.  Hoppock,  6  Wall.  (U. 

^9:  Rotb  v.  Miller,  15  &  &  R.  (Pa.)  S.)  99. 

105;  Neave  v.  Jenkins,  2  Yeates  (Pa.)  8.  Sanford  v.  Cloud,  17  Fla.  532. 

£14;  Pollard  v.Tajlor,  a  Bibb  (Kj.)  234;  4.  Pitt  v.  Russell,  3  Lev.  19; ;  Hodg- 

Barnett  V.  Crutcher,  ^  Bibb  (Kj.)  202;  son  v.  East   India  Co.,  8  T.  R.  278; 

Harrison  v.  Park,  i  J.  J.  Marsb.  (Ky.)  Roosevelt  v,  Fulton,  7  (jow.  (N.  Y.)  71. 

172  ;  Marston  v.  Hobbs,  2  Mass.  438.'  6.  Boone  v.  Eyre,  a  W.  Bl.  131  a. 

S.  The  rule  is  said  to  be  that  where  *'  If  It  ean  Ba  Pleaded  in  Abf  Gase  it 
the  covenant,  or  (in  a  case  of  a  bond  with  must  be  in  the  single  case  where  the 
m  condition)  the  condition,  is  merely  to  declaration  states  a  single  breach  of 
indemnify,  then  the  plea  is  sufficient,  covenant  in  the  affirmative,  and  con- 
but  where  there  is  a  stipulation  to  per-  eludes  with  an  affirmative  allegation." 
form  any  particular  act  it  is  not  a  good  Houston  v.  Spruance,  4  Harr.  (Del.) 
plea  of  performance,  and  performance  129 ;  a  case  where  the  declaration  stated 
must  be  specially  pleaded.  Wheelock  several  breaches  and  the  plea  was  held 
V.  Rice,  I  Dougl.  (Mich.)  267;  Andrus  bad. 
ZK  Waring,  ao  Johns.  (N.  Y.)  162.  It  la  a  Flea  In  Bar,  if  pleaded  at  all. 

Whan  Vot  a  €kK)d  Flea. — It  is  not  a  and  is  not  a  general  issue.     Phelps  v, 

good  plea  to  a  breach  of  a  covenant  Sawyer,  x  Aik.  (Vt)  150. 

upon  which  an  action  may  be  main-  6.  Taylor  v.  Needham,  a  Taunt.  a79; 

taioed    regardless  of  actual    damage.  Roosevelt  v.  Fulton,  7  Cow.  (N.  Y.)  71; 

Hogencamp   v,   Ackerman,    34  N.   J.  Davis  v.  Clayton,  5  N.  Y.  Leg.  Obs. 

L.  133.  100;  Bender  v,  Fromberger,  4  DaU.  (U. 

It  IB  not  a  good  plea  when  the  con-  S.)  436,  holding  that  it  will  support  a 

dition  is   to  ''discharge   and  acquit.*'  judgment  in  an  action  on  a  covenant  of 

Wicker  v.  Hoppock,  6  Wall.  (U.  S.)  99.  warranty  of  seizin,  notwithstanding  the 

▼<flantl  Von  Fit  bUnrla. — In  an  ac-  fact  that  the  issue  tendered  by  it  is  in- 

tion   brought  to  recover  damages  for  formal. 

the  nonperformance  of  an   act  agreed  Parol  Enlargament  of  Time  for  For- 

npon,  a  plea  alleging  that,  if  the  plain-  formanoe. — In  an  action  of  covenant, 

tiff  was  damnified,   it    was    his  own  where  the  defendant  pleaded   non  in- 

wrong  and  by  and   through   his  own  f regit  convenitonem^  with  liberty    to 

act,  meana  and  default,  is  not  a  good  give  in  evidence  any  matter  which  he 

plea  and  will  be  held  bad  on  demurrer,  might  have  pleaded,  provided  he  gave 

Harmony  v.  Bingham,  12  N.  Y.  99.  notice  to  the  plaintiff  of  the  matter  of 

PlalntUr  must  &ply. — If  such  plea  is  such  evidence  within,  etc.,  it  was  held 

interposed  and  there  has  been  an  in-  that  not  having  given  the  notice  the 

jury  the  plaintiff  must   reply  to  such  cause  stood  under  the  plea  filed,  and 
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8.  Plea  of  Hil  Habnit  in  Tenementii. — The  plea  of  nil  habuit  in 
tenementis  (he  had  no  interest  in  the  tenements),  in  an  action  of 
covenant  for  rent  reserved  by  deed  of  indenture,  is  bad  on  gen- 
eral demurrer.* 

9.  Plea  of  Fraud  and  Deoeit. — ^A  plea  of  fraud  and  deceit  or 
imposition,  constituting  an  illegality  of  consideration,  may  be 
interposed  in  action  at  law  on  a  covenant,  but  the  facts  and 
circumstances  which  constitute  the  fraud  alleged  must  be 
particularly  set  forth.* 

10.  Other  Pleas  in  Bar. — A  plea  of  payment,  former  recovery,  satis- 
faction, release,  and  various  other  pleas,  available  in  other  forms  of 
action,  may  likewise  be  interposed  in  an  action  on  the  covenant.^ 

that  under  that  plea  a  parol  agreement  that  he  was  surety  in  the  covenants 

by  which  the  time  of  performing  the  sued  on,  and  that  judgment  has  been 

covenant   was  enlarged   could  not  be  recovered  thereon  against  his  principal, 

shown  in  evidence.     Franklin  F.  Ins.  and  execution  Issued  and  levied,  will 

Co.  V.  HamlU,  6  Gill  (Md.)  87.  not  be  a  bar  unless  it  also  avers  a  satis- 

1.  Naglee  v,  Ingersoll,  7  Pa.  St.  i8c,  faction  of  the  judgment.  Botts  v.  Fitz- 
holding  that  if  the  defendant  intendfs  patrick,  5  B.  Mon.  (Ky.)  397. 

to  rely  upon  the  fact  that  the  plaintiff  Aooord  and  Batlafaction. — As  a  gen- 
had  not  good  title  to  the  land  demised,  eral  proposition,  it  is  true  that,  where  a 
he  must  plead  an  eviction  by  paramount  certain  duty  arises  under  a  sealed  in- 
title,  and  must  allege  that  such  title  strument,  accord  and  satisfaction  by 
existed  before  the  demise,  and  that  parol  is  no  sufficient  answer;  because 
there  was  an  actual  entry  by  an  evic-  a  deed  must  be  avoided  by  another  of 
tion  under  such  title.  as  high  a  nature.     However,  when  the 

2.  Hazard  v,  Irwin,  18  Pick.  (Mass.)  covenant  sounds  altogether  in  damages, 
95;  Sanford  v.  Cloud,  17  Fla.  532;  though  secured  by  a  penalty,  accord 
Trtbble  v,  Oldham,  5  J.  J.  Marsh,  and  satisfaction  executed,  though  in 
(Ky.)  137.  parol,  is  a  good  defense.   Cave  r.  Jame- 

A  Mlitake  in  the  execution  of  a  writ-  son,   10  Ired.  (N.  Car.)  193;    State  v. 

ten    contract  cannot  be   pleaded   and  Cordon,  8  Ired.  (N.  Car.)  179. 

proved  in  an  action  at  law.    Tribble  v.  IHioharge. — Hence  a  discharge  in  the 

Oldham,  5  J.  J.  Marsh.  (Ky.)  137.  nature  of  a  release  without  deed,  in 

8.  nea  of  Payment. — In  an  action  on  satisfaction  of  all  demands,  cannot  be 

a  bond  the  defendant  pleaded  payment  pleaded  in  an  action  of  covenant ;  for  a 

of  a  less  sum  than  that  mentioned  in  covenant  by  deed  must  be  discharged 

the  condition  of  the  bond ;  the  plain-  by  deed.     Heath  v,  Whidden,  29  Me. 

tiff  replied  that  he  did  not  pay  the  sum  108. 

mentioned  in  the  condition  of  the  bond,  Beleasa. — It  is  a  well-known  rule  of 

and  the  verdict  rendered  was  that  the  law  that  a  release  to  one  of  several  ob- 

defendant  did  not  pay  the  said  sum  in  ligors,  whether  they  be  bound  jointly 

the  bond.    The  court  held  that  there  or  severally,  discharges  the  others  and 

was    an    immaterial     issue     tendered,  may  be  pleaded  in  bar  by  all.    Gamett 

because  the  plaintiff  did  not  traverse  v.  Macon,  6  Call  (Va.)  308. 

tlie  defendant's  plea  of  payment,  and  Omitted    Exeei>tlon  neadad. — Tn    an 

that  the  error  was  not  cured  by  verdict,  action    to    recover    damages    for    the 

Howard  v.  Ramsay,  7  Har.  &  T.  (Md.)  breach  of  a  covenant  against  incum- 

113;  Sandback  v.Turvey,  Cro.  Jac.  585.  brances,  the  defendant,  under  the  Netv 

Plea  of  Former  Baoovery. — A  plea  of  Vork  code,  may  show  by  way  of  de- 
former  recovery  should  aver  the  causes  fense  that  the  incumbrance  re/erred  to 
of  action  to  be  the  same,  but  if  it  does  as  constituting  the  breach  of  the  cove- 
not,  and  the  record  does  not  show  them  nant  was,  by  mistake,  omitted  to  be 
to  be  different,  the  plea  will  never-  excepted  from  the  operation  of  the 
theless  be  held  good  on  demurrer,  covenant.  Haire  r».  Baker,  5  N.  Y.  357. 
Cutler  V,  Cox,  2  Blackf.  (Ind.)  178.  Mutual  GoyanaBts. — Where  there  are 

However,  a  plea  by  the  defendant  mutual  covenants  in  the  deed  one  can- 
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11.  Bet-Oft — ^All  just  allowances  or  demands  accruing  to  the 
defendant,  or  payments  made  by  him,  in  respect  of  the  same  trans- 
action or  account,  which  render  the  sum  to  be  recovered  by  the 
plaintiff  so  much  less,  are  available  in  an  action  of  covenant  at  the 
instance  of  the  defendant  by  way  of  a  special  plea  of  set-off.^ 

12.  Demurrer  to  Plea. — Pleas  may  be  demurred  to  by  the 
plaintiff  when  they  do  not  contain  facts  constituting  a  defense.* 

Where  two  breaches  have  been  assigned  in  the  declaration,  and 
the  defendant's  plea  goes  to  the  whole  action,  but  is  a  good 
defense  to  one  breach  and  not  to  the  other,  the  plaintiff  may 
demur.* 

not   be  pleaded  in  bar  of  the  other.  330;   Muldrow  v,  M'Cleland,   i   Litt 

M*CampbeU  v.  Miller,   i   Bibb   (Ky.)  (Ky.)  1. 

453;  Boone  v.  Eyre,  2  W.  Bl.  1312.  Flea  Too  Narrow. — Likewise,  if  a  plea 

■alter  In  Ayoidanee  of  a  Deed  must  goes  to  the  whole  count  or  declaration, 

be  pleaded  specially.    It  cannot  be  of-  and  answers  only  part,  it  will  be  held 

fered  under  a  plea  of  covenants  per-  bad  on  general  demurrer.     Naglee  v, 

formed.     Kincaid  v,  Brittain,  5  Sneed  Ingersoll,  7  Pa.  St.  185. 

(Tenn.)  119.  Demurrer  to  nea  of  Frand. — When 

1.  I  Chit  on  Pldgs.  569.  the  instrument  declared  upon  is  sought 

Flea  wtth  Hollce  of  Set-off. — And  in  to  be   Impeached,  on    the   ground  of 

states  where  a  matter  of  set-ofif  may  be  fraud,  if  the  plea  does  not  set  forth 

put  in  issue  in  actions  of  assumpsit  and  the  facts  which  constitute  the  fraud, 

debt,  by  means  of  a  notice  of  set-off,  a  demurrer  thereto  may  be  sustained, 

filed  with  a  plea  of  the  general  issue,  it  but    if    the    plaintiff    replies    without 

•eems  that  such  notice  may  be  filed  in  demurrer    he    waives    this    defect    in 

an  action  of  covenant  with  a  plea  of  the  plea,  and  the  defendant  will  there- 

ncn  est  factum;  for  such  plea  is  con-  after  be  permitted  to  introduce  all  pos- 

aidered  to  be  a  plea  of  the  general  issue  sible  proof  of  fraud.    Barlow  v.  Wiley, 

for   the  purpose  of  attaching   notices  3  A.  K.  Marsh.  (Ky.)  460. 

thereto.    Demarest  v.  Willard,  8  Cow.  Sustaining  Plea  after  Demurrer. — It 

(N.   Y.)   306;    Provost    V,  Calder,   3  has  been  said  that  a  person  may  amend 

Wend.     (N.     Y.)     517;     Granger     v,  his   plea   after  demurrer   by  filing  an 

Granger,  6  Ohio  41.     See  also  VIII.  2.  affidavit  that  his  plea  is  true,  and  that 

No  Plea  of  General  Issucy  and  (c)  Plea  if  this  right  is  denied  him  in  the  lower 

of  N on  Est  Factum^  supra,  court  it  will  be  allowed  in  the  appel- 

In    PennsylTmnlA   set-ofif    must    be  late  court  on  error.    Overton  v,  Crabb, 

pleaded  specially,  either  by  a  short  plea  4  Hayw.  (Tenn.)  109. 

of  set-off  and  notice,  or  by  setting  it  out  Objection  Not  Loat  by  Neglect  to  De- 

apecially  at  large.  Kates  v.  Dougherty,  tnnr. — The  rule  is  well  settled  that  any 

I  Pbila.  (Pa.)  ^4.  defect  in  a  declaration    or  complaint 

8.  Scott   t/.    Stetler,   128    Ind.    385;  which  would  have  been  available  as  a 

Dowell  V.  Caffron,  68  Ind.  196 ;  Patton  ground  of  demurrer,  before  judgment, 

I*.  Camplin,  63  Ind.  512.  may  be  taken  advantage  of  on  appeal 

B«ttl]ig  Aalde  nea. — A  plea  that  con-  after  a  judgment  by  default.    Old  v, 

tains  matter  immaterial  to  the  defense  Mohler,  122  Ind.  594. 

will  be  set  aside  or  stricken  from  the  Sham  and  FrlYOlou  Fleaa. — While  a 

files  when  demurred  to.     Simonds  v.  demurrer  is  available  for  taking  ad  van - 

Beaucbamp,  i  Mo.  589;  Brand  v.  Van-  tage  of  all  defects  and  insufficiencies 

derpool,  8  Mo.  507.  perceptible  by  an  examination  of  the 

When  notice  of  special  matter,  which  pleadings  themselves,  yet  the  adverse 

is  filed  wiUi  the  plea  of  non  est  factum^  party  is  not  always  obliged  to  demur 

seta  up  nothing  that  will  bar  the  ac-  to  the  same.    Where  the  pleadings  are 

tion,  such  notice  may  be  set  aside  on  frivolous,  sham,  false,  or  deceitful,  the 

motion.      Miller  v.  Halsey,  14  N.   ).  court  has  general  power  to  strike  such 

L.  51.  pleas  from  the  files  on  a  motion  made 

8.  Breckenridge  V.  Lee,3Bibb  (Ky.)  for    that  purpose,  and  the  extent  to 
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B^pUostion  ftad  B^oliidMr.  CO VENANT.         BtpUmtion  ftad  S^oladiv. 

DL  BmiOATiOH  An  BSJODTDIA— BfpUotttioB. — Inasmuch  as  the 
declaration  in  an  action  of  covenant  avers  the  breach  thereof,  and 
the  same  is  usually  denied  by  the  plea  concluding  to  the  country^ 
need  of  a  special  replication  occurs  less  often  in  an  action  of 
covenant  than  in  assumpsit  and  other  forms  of  action.^  But 
where  a  plea,  or  subsequent  pleading,  responsive  to  a  declaration, 
or  former  pleading,  sets  up  new  matter  in  avoidance,  then  a  reply 
must  be  made  to,  or  an  issue  joined  on,  such  pleading.  Other- 
wise it  would  be  error  to  submit  the  case  to  the  jury  for  trial.* 

In  the  replication  there  must  be  no  departure,  in  any  material 
matter,  from  the  allegations  made  in  the  declaration.' 

Th*  B^oliidtr  is  the  answer  to  the  replication,  and,  under  the  rule 
above  stated,  need  only  be  interposed  when  such  replication  sets 
up  new  matter  in  avoidance  of  the  previous  pleading.^ 

which  this  power  will  be  exercised  is  8.  Hacker    v.    Storer,    8    Me.    228; 

frequently    defined     hy    the    rules    of  Lindsaj    v,    Jamison,  4  McCord   (S. 

court,  but  generally  the  power  of  strik-  Car.)  93;  Collins  v,  Waggoner,  i  IIL 

ing  out  pleadings  will  not  be  exercised  186;     Fowler    v,    Macomb,    a    Root 

unlets,  upon  examination,  they  appear  (Conn.)  388. 

to  be  clearly  and  wholly  frivolous,  As  to  what  is  a  departure  in  a  rep- 
false,  sham,  or  deceitful  pleas.  Hogen-  lication  in  an  action  on  a  covenant  to 
camp  V.  Ackerman,  24  N.  J.  L.  133 ;  repair,  see  Green  v,  James,  6  M.  &  W. 
Wolfe  V,  Norris,  2  Spears  (S.  Car.)  322.  656.    And  in  an  action  against  an  as- 

Dnplielty. — A   plea  which  first  sets  signee  of  a  lease  for  the  nonpayment 

up  an  excuse  for  nonperformance  and  of  rent,  see  Paul  v.  Nurse,  8  B.  &  C. 

then  avers  full  performance   is    void  486,  15  E.  C.  L.  273. 

because  of  duplicity.    Star  Brick  Co.  WhatNotaDepartiire. — On  a  covenant 

V.  Ridsdale,  34  N.  J.  L.  428.  to  sell  property  if  it  could  be  bought 

WalYer  of  Billing  on  Demnrrer. — Go-  at  a  certain  price,  where  the  plea  al- 

ing  to  trial  on  a  remaining  plea,  after  a  leged  that  it  could  not  be  bought  at 

demurrer  has  been  sustained  to  a  plea  that    price,    having    been    sold    for  a 

without  objection   being  raised,   is   a  greater,  a  replication  averring  that  the 

waiver  of  the  ruling  sustaining  on  de-  sale  at  such  higher  price  was  made  by 

murrer  thereof.     Swafford  v,  Whipple,  fraud  and  collusion  with  the  defendant, 

3  Greene  (Iowa)  261.  for  the  purpose  of  evading  his  agree- 

1.  I   Chit,  on   Pldgs.  589;  Morris  v,  ment,  was  held  not  to  be  a  departure. 

Wadsworth,  11  Wend.  (N,  Y.)  100.  Bame  v.  Drew,  4  Den.  (N.  Y.)  287. 

8.  Livingston  v,  Anderson,  30   Fla.  Do  I^SnzlA  is  a  good  replication  to  a 

117.  plea  of  leave  and  license  to  a  count  for 

SepUcation  in  Debt  AppUcablo.— The  breach  of  covenant.  Douglass  v.  Hop- 
general  rule  relating  to  replications  in  paugh,  46  N.  J.  L.  114. 
actions  of  debt  will  be  found  applica-  4.  i  Chit,  on  Pldgs.  651 ;  Livingston 
ble  when  a  replication  is  required  in  v.  Anderson,  30  Fla.  x  17. 
an  action  of  covenant     i  Chit,  on  Immaterial  Issue  Doniod  by  Bijolndor. 
Pldgs.  584.  — The  plaintiff  declared  on  a  breach  of 

The  Breach  Seitoratod. — Where  the  covenant  in  a  lease  to  pay  rent.  The 
declaration  in  an  action  of  covenant  of  plea  averred  that  the  plaintiff  assigned 
seizin  assigns  a  breach  by  negativing  the  lease  to  a  third  party  before  the 
the  words  of  the  covenant,  it  will  fai  rent  became  due  and  prior  to  the  com- 
sufficient  if  the  replication  simply  re-  mencement  of  the  suit.  The  replica- 
iterates  the  breach  assigned  in  the  dec-  tion  answered  that  before  the  com- 
laration ;  because  the  burden  of  prov-  mencement  of  the  suit  the  assignee  de* 
ing  seizin  is  on  the  defendants,  and  the  livered  back  the  lease  to  the  plaintiff 
plaintiff  is  not  supposed  to  know  the  and  canceled  the  indorsement  The 
oarticular  facts.  Abbott  v,  Allen,  14  rejoinder  merely  averred  that  the  as* 
Johns.  (N.  Y.)  248.  signee  did  not  cancel  the  indorsement, 
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Hm  Jvdgmmt.  COVENANT.  Tha  JudgiiMiit. 

Z.  The  JUMnVT — Tbrm  and  Effoet  Thereol — The  judgment  in 
an  action  of  covenant,  as  in  all  other  actions  for  damages  for 
breach  of  the  contract,  is  for  the  payment  of  a  definite  sum  of 
money,  and  usually  declares  that  the  plaintiff  recover  a  named 
sum  for  his  damage  which  he  hath  sustained  by  reason  of  the 
breach  or  breaches  of  covenant,  together  with  costs  of  suit.^ 

and  concluded  to  the  country.    It  was  the  return  and  acceptance  of  the  lease, 

held  that  the  rejoinder  tendered  an  im-  Since  it  was  not,  the  verdict  and  judg- 

material  issue;  for  if  the  plaintiff  had  ment  on  the  issue  that  was  tendered 

become  lawfully  possessed  of  the  lease  by  the  rejoinder  should  have  been  that 

as  his  own  by  a  delivery  of  it  back  to  the    party   be  awarded    a    repleader, 

him  by  the  assignee,  that  of  itself  was  Dodd  v.  Noble,   5   Blackf.   (Ind.)  30, 

sufficient  ior  him,  whether  it  had  been  citing  Dugan  v.  U.  S.,  3  Wheat.  (U. 

canceled  by  the  assignee  or  whether  it  S.)  172. 

bad  not  been  formally  canceled  out.  1.  Tidd  Pr.  (6th  ed.)  952-954;  i  Chit 

An  issue  should  have  been  tendered  on  on  Pldgs.  120. 
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CREDITORS'   BILLS 

AND  FRAUDULENT  CONVEYANCES. 

By  B.  a.  Milburn. 

I  DEFmnov,  388. 

XL  ClAflSEnCATIOV  OF  CBEDIT0B8'  BILLS,  392. 

1 .  Suiis  to  Set  Aside  Fraudulent  Conveyances,  392. 

2.  Suits  to  Subject  Property  Not  Reachable  by  ExecutioH^  393. 

3.  Suits  by  Creditors  of  Decedents,  394. 

4.  Suits  by  Creditors  of  Corporations,  395. 

5.  General  Creditors'  Bills,  396. 

XIL  Equitt  JmusDicTiov,  397. 

1.  In  General,  397. 

2.  Suits  to  Set  Aside  Fraudulent  Conveyances^  yfj. 

a.  In  General,  397. 

b.  Statutes  Conferring  Jurisdiction,  ^oj^. 

c.  Suits  by  Purchasers  at  Execution  Sales,  405. 

d.  Suits  to  Reach  Property  Fraudulently  Purchased  in  Nawu 

of  Volunteer,  407. 

3.  Suits  to  Subject  Property  Not  Reachable  by  Execution^  409. 

a»  In  the  Absence  of  Statute,  409. 

b.  Statutes  Conferring  Jurisdiction,  415. 

4.  Suits  by  Creditors  of  Decedents,  419. 

a.  Administration  of  Assets  Generally,  419. 

b.  Fraudulent  Conveyances  by  Decedents,  428. 

5.  Ouster  of  Jurisdiction  by  Special  Statutory  Proceedings^  4301 

a.  Attachment  and  Garnishment,  430. 

b.  Supplementary  Proceedings,  433. 

17.  JXTBISDICTIOV  OF  PABTIGTTLAB  C0inBlT8»  435. 

1.  In  General,  435. 

2.  United  States  Courts,  435. 

3.  Jurisdictional  Amount,  435. 

V.  VsinnB,  438. 
VI  What  Pbopebtt  Beaceablb,  439. 

1.  In  General,  439. 

2.  Choses  in  Action,  445. 

3.  Equitable  Assets,  447. 

a.  In  General,  447. 

b.  Express  Trusts,  454. 

(i)  In  General,  454. 

(2)  Drusts  CreaUd  by  Third  Persons  under  StahOtt,  454 

(3)  Spendthrift  Trusts,  455. 

4.  Property  Fraudulently  Conveyed  and  Its  Avails^  457. 

5.  Property  Subject  to  Execution,  459. 
o.  After-acquired  Property,  460. 
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fU  IZEiLiriTiov  07  Obdotabt  Legal  BEnsBiZfl,  46a 

1.  In  General,  460. 

2.  Demands  Primarily  Enforceable  in  Equity,  463. 

3.  Blending  of  Law  and  Equity  in  One  furisdiction,  465. 

4.  Necessity  to  Recover  Judgment  at  Law,  465. 

a.  In  General,  465. 

b.  Suits  to  Set  Aside  Fraudulent  Conveyances,  468. 

(i)  In  General,  468. 

(2)  As  Prerequisite  to  Obtaining  Injunction,  473. 

(3)  Suits  to  Reach  Property  Fraudulently  Purchased  m 

Name  of  Volunteer,  474. 

(4)  Statutes  Authorizing  Suits  by  Creditors  at  Large^ 

475- 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  477. 

(i)  In  General,  477. 
(2)   Under  Statutes,  478. 

d.  Suits  by  Creditors  of  Decedents,  479. 

(i)  Administration  Suits  Generally,  479. 

(2)  Fraudulent  Conveyances  by  Decedents,  480. 

e.  Suits  by  Creditors  of  Partnerships,  482. 
{•  Requisites  and  Sufficiency  of  Judgment,  485. 

a.  In  General,  485. 

b.  Decrees  in  Equity,  489. 

c.  Foreign  Judgments  and  Judgments  of  United    States^ 

Courts,  490. 

(i)  Foreign  Judgments,  490. 

(2)  Judgments  Rendered  by  United  States  Courts,  492. 
&  Issuance  of  Execution  and  Return  of  Nulla  Bona,  493. 

a.  Generally,  493. 

b.  Suits  to  Set  Aside  Fraudulent  Conveyances,  496. 

(i)  In  General,  496. 

(2)  Fraudulent  Conveyances  of  Personal  Property,  503. 

(3)  Suits  to  Reach  Land  Fraudulently  Purchased  in 

Name  of  Volunteer,  504. 
c*  Suits  to  Subject  Property  Not  Reachable  by  Execution,  506. 

d.  Suits  by  Creditors  of  Decedents,  509. 

(i)  Administration  Suits  Generally,  509. 

(2)  Suits  to  Set  Aside  Fraudulent  Conveyances,  510. 

7.  Requisites  and  Sufficiency  of  Execution,  511. 

8.  Requisites  and  Sufficiency  of  Return,  514. 

9.  Insolvency  of  Debtor  oj  Excuse  for  Not  Exhausting  Legal 

Remedies,  518. 

a.  Recovery  of  Judgment,  518. 

b.  Issuance  of  Execution  and  Return  of  Nulla  Bona,  521. 

10.  Nonresidence  of  Debtor  as  Excuse  for  Not  Exhausting  Legal 

Remedies,  523. 

11.  Suits  by  Attaching  Creditors,  525. 

Tm  Butt  07  Cbsditob  to  Fibst  Bssobt  to  Collatebal  Sboitbi- 
Tna,  53a 

IX.  Pabtibs,  531. 

I.   The  Complainant,  531. 
a.  In  General,  531. 
§.   When  Bill  must  be  Filed  in  Behalf  of  All  Creditors,  534. 
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[1)  Suits  Mer  Vivos,  $34. 

[2)  Suits  by  Orditors  of  DecedetUi^  $3$ 
€•  Joinder  of  Creditors ,  536. 

I.   Tko  Defendant,  539. 
«.  In  General,  539. 

i.  Suits  to  Set  Aside  Fraudulent  Conveyances,  542. 
e.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  548. 
4/.  Suits  by  Creditors  of  Decedents,  549. 

(1)  Personal  Representatives,  549. 

(2)  Heirs  and  Devisees,  553. 
5.  Merventiomf  553. 
4.  ZImM  of  Arties,  554. 

41.   7ii^  Complainant,  5)4. 
*.    Tiitf  Z^^^Att,  555. 
}.   The  ComplainanCs  Control  overtkoSuH  }||. 

S.  TBS  Bill  ob  Complaibt,  556. 

I,  Jh  General,  556. 

a.  Invitation  to  Other  Creditors,  558. 

3.  Multifariousness,  559. 

4.  Exhaustion  of  Ordinary  Legal  RemeHiS.  fCt. 
41.  /if  General,  562. 
^.   The  Judgment,  562. 
r.   7)1^  Execution,  563. 
4^    7}&tf  Return,  564. 

Insolvency  of  the  Debtor,  565. 
The  Prayer,  568. 
y.  Allegations  Peculiar  to  Various  Classes  of  Bills,  569. 
41.  5M'/!f  /^  51f/  ^JiV/^  Fraudulent  Conveyances,  569. 
(i)  The  Relation  of  Debtor  and  Creditor,  569. 

(2)  Description  of  Property,  569. 

(3)  Description  of  Fraudulent  Instrument,  570. 

(4)  Averment  of  Fraud,  570. 

(5)  5»//:r  /^  Reach  Property  Fraudulently  Purchased  in 

Name  of  Volunteer,  573. 
#•  Suits  to  Subject  Property  Not  Reachable  by  Exeeution,  n^ 
€•  Suits  by  Creditors  of  Decedents,  574. 

ii)  Insufficiency  of  Personal  Assets,  574, 
2)  Description  of  Property,  57$. 

n  Ambhdkevts  abb  Supplbmbbtal  Bqu;  S7& 
Zn.  Thb  SBmiBBBB,  578. 
Xm  Thb  Abswbb,  579. 
XIV.  Thb  Bbplicatiob,  581. 
ZV.  D18OOYBBT,  583. 

I.  In  General,  583. 
a.  Parties,  584. 

3.  The  Bill,  585. 

4.  The  Demurrer,  $87. 

5.  The  Answer,  587. 
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CREDITORS  BILLS. 
59& 

I.  M  Genaral,  598. 

1.  A  SuiU  to  Set  Aside  J¥tttubUemi  CmmymmUt  fj/gg, 

«.  M  General,  599. 

§,  Sale  of  Premises  RraudulenUy  C&nveyed,  600. 

A  Personal  Judgment  against  Fraudulent  Donee,  60I. 
J.  Smts  to  Subject  Property  Not  Reachable  by  Execution^  603. 
4.  Smts  by  Creditors  of  Decedents,  604. 
I*  Distribution  of  Fund  among  Creditors,  605. 

41.  Suits  to  Set  Aside  Fraudulent  Conveyances^  605. 

b.  Suits  to  Subject  Property  Not  Reachable  by  ExeatOam^  607. 

A  Suits  by  Creditors  of  Decedents^  609. 

d.  Payment  of  Debts  According  to  D^niy^  6sa. 
&  kUem^Om  of  Other  Suits,  613. 

CROSS-REFERBNCBS. 

Ab  *  Ov^ede  TtUet,  see  articles  ACCOUNTS  AND  ACCOUNTING, 
itdL  I,  p.  83 ;  ASSIGNMENT  FOR  THE  BENEFIT  OF 
CREDITORS,  vol.  2,  p.  865 ;  ATTACHMENT,  vol.  3,  p.  i ; 
CORPORATIONS;  DISCOVERY;  EXECUTIONS ;  EXEC- 
UTORS AND  ADMINISTRATORS :  GARNISHMENT; 
INJUNCTIONS;  JUDICIAL  SALES;  NE EXEAT;  PART 
NERSHIP;  PRINCIPAL  AND  SURETY;  RECEIVERS; 
STOCK  AND  STOCKHOLDERS;  SUPPLEMENTARY 
PROCEEDINGS;  WILLS:  WINDING  UP. 

L  nuiHiTlOV. — Ortdlton*  Bills,  in  their  most  comprehensive 
sense,  are  bills  in  equity  by  creditors  to  enforce  the  payment  of 
debts  out  of  the  property  of  debtors,  under  circumstances  which 
impede  or  render  impossible  the  collection  of  the  debts  by  the 
ordinary  process  of  execution.^ 

1.  Rap.  ft  Law.  Law  Diet.  330;  Bouv.  Is  an  old  principle  of  equity.    Indeed. 

Law  Dict«    German  Bank  v,  Lejser,  equity  juriBprudence  originated  In  the 

50  Wit.  358;  Pullman  v,  Stebbins,  51  necessitj  of  applying  new  remedies  to 

Fed.  10;  Huneke  v,  Dold  (N.   Mex.  evils  previously  unknown  to  the  law.'' 

i893)>  3^  P*<^  ^P*  45'  wherein  Lee,  J.,  Hi  BiifllflhCllianeery  the  term,  as  com- 

says :  "A  creditors'  bill,  in  American  monly  used,  describes  a  bill  brought  by 

practice,  is  a  proceeding  to  enforce  the  creditors  of  the  estate  of  a  deceased 

security  of  a  judgment  creditor  against  person  for  the  administration  of  the 

the  property  or  interest  of  his  debtor;"  estate,  or  by  creditors  and  claimants  of 

Fink  9.  Patterson,  3i  Fed.  Rep.  602,  a  trust  fund  for  the  distribution  of  such 

wherein  Hughes,  T.,  sajrst  "It  is  true  fund.  Pettibone  v.  Toledo,  etc.,  R.  Co., 

that  creditors'  bills  are  usually    em-  148  Mass.  4x1.    See  also  Morrison  v, 

ployed  to  settle  up  decedent  or  other  Shuster,  i  Mackey  (D.C.)  190,  wherein 

estates,  and  to  prevent  a  multiplicity  of  Hagner,  J.,  says  that  originally,  cred- 

suits  by  creditors,  each  eager  to  estab-  itors'  bills  are  designed  to  effect  a  final 

Hsh  by  suit  a  priority  of  lien  upon  the  and  complete  distribution  of  the  estate 

assets  out  of  which  he  is  to  be  paid,  of  a  deceased  person,  and  that  thev  are 

Bnt  there  Is  no    principle  of  equity  tolerated   in    cases  of  living   debtors 

wUch  confines  these  suits  to  any  one  only  by  analogy. 

class  of  cases.    As  society  advances,  Frooeedlng  In  Bam.— >A  creditor's  bill 

and  its  methods  of  business  undergo  is  rather  a  proceeding  in  rem  than  in 

chai^,  equity  will  adapt  Its  relief  to  personam.    Smith  v,  «-*-v  4  Edw.  Ch. 

tfatchai^COilditkMi  Of  things.    This  (N,Y.)653. 
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XL  Claboficatiov  07  Cbeditobs'  Bzllb  —  1.  Suits  to  Srt  Aiide 
Fraudulent  Conveyanoei. — ^The  most  common  instance  of  a  creditors' 
bill  is  where  property  legally  liable  to  execution  has  been  fraudu- 
lently conveyed  or  incumbered,  so  that,  although  the  property 

might  still  be  sold  on  execution,  it  would  not  sell  for  an  adequate 

price,  and  a  suit  is  brought  to  clear  away  such  conveyance  or 
incumbrance.^ 

InolUary  Prooeadlngi. — A  creditors'  Maryland. — McDowell  v.  Goldsmith, 

bill  is  not  an  original  suit  but  is  a  con-  ^  Md.  Ch.  370;  Strike's  Case,  i  Bland 

tinuation   of  the  former  controversy.  (Md.;  57. 

Hatch  V.  Dorr,  4  McLean  (U.  S.)  112.  il/icii^n.— Reeg    v.  Bumham,  55 

See  also  Chicago,  etc.,  Bridge  Co.  v.  Mich.  39;  Williams  v.  Hubbard,  Walk. 

Anglo-American  Packing,  etc.,  Co.,  46  (Mich.)  38. 

Fed.  Rep.  584,  wherein  it  is  said  tiiat  Minnesota, — Wadsworth  v.  Schlssel- 

a  creditors'  bill  is  ancillary  to  the  judg-  bauer,  33  Minn.  84. 

ment  upon  which  it  is  founded,  "a  con-  Mississippi,  —  Fleming  v.   Grafton, 

tinuation   in  effect  of  that  action,  to  54  Miss.  79. 

work  out  the  satisfaction  of  the  judg-  Montana.  —  Botcher    v.    Berry,    6 

ment."  Mont.  448. 

Action  on  Judgment. — A  creditors'  Nebraska. — Kennard  v.  HoUenbeck, 

bill,  brought  upon  the  return  of  an  ex-  17  Neb.  362. 

ecution  unsatisiied,  is  not  an  action  on  New  Jersey, — Hecht  v.  Koegel,   35 

a  judgment  within  the  prohibition  of  N.  T.  Eq.  135. 

Code   N.  Y.  1848,  %  64.    Dunham  v.  New    Tork. — Chautauqua    County 

Nicholson,  2  Sandf.  (N.  Y.)  636 ;  Catlin  Bank  ».  White,  6  N.  Y.  236. 

V.  Doughty,  13  How.  Pr.  (N.  Y.  Su-  Oregon.  —  Multnomah  St.  R.C0.  v. 

preme  Ct.)  457.  Harris,  13  Oregon  198. 

Oontrlbntlon  among  Bnretiea. — A  bill  South  Carolina. — Verner  v.  Downs, 

to  compel  contribution  among  sureties  13  S.  Car.  449. 

is,  in  its  scope  and   purpose,  analogous  Utak. — Enright  v.  Grant,  5  Utah  334. 

to  a  creditors' bill.  Hayden  v.Thrasher,  Wisconsin. — Williams  v.  Sexton,  19 

18  Fla.  795.  Wis.  42 ;  Ferguson  v.  Hillman,  55  Wis. 

Frootedinga  In Aldof  Bzeontlon,  under  181 ;  Wanzer  v,  Howland,  10  Wis.  8. 

Gen.  Stat.  Kan.,  p.  724  et  seq.,  in  many  United  States. — ^Miller  v.  Sherry,  3 

respects  resemble  a  creditors'  bill,  but  Wall.  (U.  S.)  237;  McRea  v.  Alabama 

they  are  far  from  being  exactly  similar.  Branch  Bank,  19  How.  (U.S.)  376. 

Young  V.  Ledrick,  14   Kan.  92.     See  But    see   Newman    v.   Willetts,   52 

also  Sparks  v.  De  La  Gruerra,  14  Cal.  111.  98,  wherein  it  is  said  that  a  naked 

108.    See  further  the  article  Supplb-  bill  to  set  aside  deeds  executed  before 

MBNTARY   Procbbdings  ;    and    upon  the  judgment  was  obtained,  so  that  they 

the  question  whether  the  jurisdiction  shall  not  operate  as  an  obstruction   to 

of  equity  to  entertain  creditors'  bills  is  an  execution,  on  an  allegation  that  they 

ousted  by  such  proceedings,  see  infra,  were  executed  with  a  fraudulent  intent, 

1.  Alabama, — Hill  v,  Moone,  X04  Ala.  and  which  does  not  seek  discovery  of 

353;  Carter  v.  Coleman,  82  Ala.   177,  any  property,  chose  in  action,  or  other 

wherein  the  object  of  the  bill  was  to  thing  alleged  to  belong  to  defendants 

subject  salary   fraudulently  conveyed,  and  which  ought  to  be  subjected  to  the 

California, — Kinder  v,  Macy,  7  Cal.  payment  of    the    judgment,  is  not  a 

3o6.  creditors'  bill  in  the  sense  in  which  that 

Colorado. — Neuman  v,  Dreifurst,  9  term  is  understood  and  accepted. 

Colo.  328.  AflsignmentB  for  the  B«iiett  of  Orod- 

District  of  Columbia, — Birdsall    v.  Iton. — A  suit  by  creditors  to  set  aside 

Welch,  6  D.  C.  316.  as  fraudulent  an    assignment  for  the 

Florida.  —  Loring  v.   Dunning,  x6  benefit  of  creditors  is  r^arded  at  a 

Fla.  136.  creditors'  bill.      Bowen  v,  Parkhurst, 

Gtfor^a.— Phillips   v.    Wesson,   16  24  111.  257. 

Ga.  137.  Not  an  Aotlon  oa  a  Oontrmet^— A  suit 

///1W15.— Farnsworth  v.  Strasler,  12  to  set  aside  a  fraudulent  conveyance, 

111.  483.  and  to  subject  the  property  conveyed 
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Somewhat  analogous  to  bills  to  set  aside  fraudulent  convey- 
ances, are  suits  to  reach  property  which  the  debtor  has  purchased 
and  fraudulently  procured  to  be  conveyed  to  a  volunteer.* 

2.  Suits  to  Subject  Property  Hot  Beachable  by  Bxecntion. — Another 
class  of  creditors'  bills  embraces  those  bills  brought  to  compel 
the  discovery  of  property  which,  from  its  nature,  is  not  reachable 
by  an  execution,  such  as  property  held  in  trust,  choses  in  action, 
etc,  and  to  obtain  the  payment  of  judgments  out  of  such  prop- 
erty.   These  bills  are  in  some  states  the  creature  of  statute.* 

to  the  pajrment  of  a  judgment,  is  not  an  where  such  allegations  are  made  only 
action  upon  a  contract  within  the  stat-  with  a  view  of  showing  diligence  or  an 
ute  empowering  commissioners  of  high-  absence  of  laches,  and  notwithstand- 
wars  to  sue  *'upon  anj  contract  law-  ing  allegations  as  to  fraudulent  con- 
folly  made  with  them  or  their  pred-  vej^ances  of  the  property  conveyed. 
coesaori  in  their  official  character ;"  Hope  v.  Johnston,  38  Fla.  55. 
and  consequently,  a  commissioner  of  la  Loulaiaiia,  a  suit  to  set  aside  a 
highways  cannot  maintain  such  action,  fraudulent  conveyance  is  styled  a  rev- 
Albro  r.  Rood,  34  Hun  (N.  Y.)  72.  ocatory  action,  and  is  authorized  and 

A  BUI  \ff  a  PujoliaBer  at  an  Bxecntion  governed  by  Code  La.,  art.  1977  (for- 

Bale,  to  set  aside  a  fraudulent  convey-  merly  1972).     State  Nat.  Bank  v.  Mon- 

ance  previously  made  by  the  debtor,  roe  Cotton  Press  Co.,  39    La.   Ann. 

seeks  merely  the  cancellation  of  a  par-  8^;  Walton  v.  Bemiss,  16  La.  144. 

licnlar  muniment  of  title,  and  is  not  a  1.  Barnes    v.  Beighly,  9  Colo.  475, 

suit  to  quiet  title  in  which  the  whole  wherein  such  a  bill  is  denominated  a 

title  of  each  of  the  parties  is,  or  may  be,  creditors'  bill,  the  court  saying:  ''The 

drawn  in  question.   Such  a  bill  is  in  the  scope  of  this  remedy  is  to  cancel  and 

nature  of  a  bill  of  quia  timet,     Hager  remove  fraudulent  conveyances,  to  set 

17.  Shindler,  29  Cal.  48.  aside   fraudulent  assignments,  and   to 

BlU  to  BnJoin  Sale  nnder  Bzeontion. —  appropriate  and  apply  to  the  satisfaction 
In  Shu f eld t  v.  Boehm,  96  111.  560,  a  of  the  judgment  equitable  assets  of  the 
bill  in  chancery,  filed  by  an  attaching  judgment  debtor."  See  further  War- 
creditor  to  en  jom  the  sale  of  his  debtor's  ner  v.  Dove,  33  Md.  579;  Bunce  v, 
property  under  an  execution  issued  on  Bailey,  39  Mich.  192;  Fairbairn  v.  Mid- 
a  fraudulent  judgment,  was  not  consid-  dlemiss,  47  Mich.  372 ;  Stubendorf  v, 
ered  a  creditors*  bill,  although  it  was  Hoffman,  23  Neb.  360 ;  Callahan  v. 
said  to  resemble  one  in  some  of  its  fea-  Powers,  24  Neb.  731 ;  Hellman  v,  Davis, 
tures.  24  Neb.  793. 

A  BUI  by  tbe  BeUer  of  Gooda  which  But  see  Fox  v,  Moyer,  54  N.  Y.  125, 
were  fraudulently  bought  by  the  debtor  and  McCartney  v.  Bostwick,  32  N.  Y. 
with  the  knowledge  of  his  inability  to  53,  wherein  it  is  said  that  suits  by 
pay  for  them,  which  bill  alleges  as  a  creditors  to  enforce  the  trust  arising  in 
ground  for  equitable  relief  that  the  their  favor  under  i  Rev.  Stat.  N.  Y. 
goods  have  been  confused  and  mingled  747,  ^  52,  where  land  is  paid  for  by  a 
with  other  goods  of  the  debtor,  and  debtor  and  the  deed  is  made  to  a  third 
prays  for  an  injunction  to  prevent  person,  are  not  strictly  creditors'  bills. 
the  carrying  into  effect  of  a  fraudulent  2.  Hood  v,  Saunders,  11  Colo.  106; 
assignment,  is  not  a  creditors'  bill,  al-  Miller  v.  Davidson,  8  111.  518;  Fusze  v, 
though  it  alleges  that  it  is  filed  by  the  Stern,  17  111.  App.  429,  wherein  Pills- 
complainant  and  for  all  other  creditors  bury,  J.,  says  that  such  bills  are  denom- 
simjlarly  situated,  since  there  can  be  no  inated  creditors'  bills,  not  only  by  mem- 
other  creditors  similarly  situated  as  to  bers  of  the  legal  profession,  but  by  the 
the  property  which  the  complainant  courts  as  well.  Pettibone  v.  Toledo, 
seeks  to  reach.  Morrison  v,  Shuster,  etc.,  R.  Co.,  148  Mass.  411;  Williams  v. 
I  Mackey  (D.  C.)  190.  Hubbard,    Walk.  (Mich.)  28;    Krolik 

ABin  toForecloae  a  Obattel  Mortgage  v.  Bulkley,  58  Mich.  407 ;  Wadsworth 

la  not  a  creditors'  bill,  notwithstanding  t'.  Schisselbauer,  32  Minn.  84 ;  Fleming 

allegations  as  to  the  recovery  of  judg-  v.  Grafton,  54   Miss.   79;   Furlong  v. 

ment*  upon  the  indebtedness  secured,  Thomssen,  19  Mo.  App.364;  Haddenr'. 
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3.  Suits  by  Crediton  of  Decedents. — ^To  a  third  class  of  creditors' 
bills  belong  bills  brought  by  creditors  of  decedents,  to  compel 
personal  representatives  to  account  for  the  sale  of  the  lands 
whereof  the  decedent  died  seized,  and  for  the  distribution  of  the 
assets  among  creditors  ;  and  such  bills  are  the  most  ancient  and 
do  not  depend  upon  any  statute.^     In  this  class  may  also  be 

Spader,  20  Johns.  (N.  Y.)  554;  Cuyler  ulently  conveyed  is  called  "an  attach- 

V.  Moreland,  6  Paige  (  N.  Y.)  373 ;  But-  ment  in  equity." 

ler  V,  Birkey,  13  Ohio  St.  514;  Seaver  Massachusetts  Statute. — A  bill  under 

V,  Bigelows,  5  Wall.  (U.  S.)2o8;  Smith  Gen.  Stat.  Mass.,  c.  113,  f  2,  cl.  11,  the 

V.  Fort  Scottf  etc.,  R.  Co.,  99  U.  S.  398.  only  purpose  of  which  is  to  reach  and 

Uinder  the  Code  a  creditors'  bill,  or  apply  property  of  a  debtor  which  can- 

"  judgment  creditors'  action,"  is  an  ac-  not  be  come  at  to  be  attached  or  taken 

tion  by  a  judgment  creditor,  brought  on  execution  in  a  suit  at  law,  is  in  the 

upon  the  return  of  an  execution  wholly  nature  of  an  equitable  attachment,  and 

or  partly  unsatisfied,  against  the  judg-  is  not  a  creditors'   bill  in  the  sense  in 

ment  debtor  or  any  other  person,  to  which  the  latter  term  is  used  in  chan- 

compel  the  discovery  of  any  thing  in  eery   practice.     Chapman  v.   Banker, 

action  or  other  property  belonging  to  etc.,  Pub.  Co.,  128  Mass.  478;  Phoenix 

the  judgment  debtor,  and  of  any  money,  Ins.  Co.    v.  Abbott,    127   Mass.  558; 

thing  inaction,  or  other  property  due  Sangerf^-Bancroft,  12  Gray  (Mass.)  365. 

to  him,  or  held  in  trust  for  him ;  to  Oreditors'  BUI,  or  Bill  for  Discovery. — 

prevent  the  transfer  thereof  to  him  or  A   bill    by  judgment  creditors  against 

to  any  other  person ;  and  to  procure  the  judgment  debtors  and  another,  who 

satisfaction  of  the  plaintiff's  demand  it  was  allied  was  indebted  to  the  judg- 

out  of  such  property.    The  final  judg-  ment  debtors  and  had    property  and 

ment  in  such  action  must  direct  and  effects  in  his  hands  belonging  to  them, 

provide  for  the  satisfaction  of  the  sum  and  praying  for  discovery  and  relief,  is 

due  to  the  plaintiff,  out  of  any  money,  a  creditors'  bill  and  not  a  bill  for  dis- 

etc.,  which  is  discovered,  whether  the  covery.     Heisler  v,  Dickinson,  17  111. 

same  might  or   might  not  have  been  A  pp.   193,  wherein  the  question  arose 

originally  taken  by  virtue  of  an  execu-  whether  the  complainants  could  adduce 

tion.    Code  Civ.  Proc.  N.  Y.,  §  1871  testimony  to  contradict  the  answer  and 

et  seq,;  Code  Ala.,  ^  3540  et  seq,;  Code  maintain   the   allegations   of  the   bill. 

Ga.  1882,  pt.  2,  tit.  9,  c.  6;  Starr  &  C.  See  also   Hart  v,  Albright,  28  Abb. 

Ann.  Stat.  111.,  c.  22,  par.  49  (Rev.  Stat.  N.  Cas.  (N.  Y.  Super.  Ct.)  74,  wherein 

111.  1874,  p.  203  et  seq.) ;  Code  Iowa,  a  bill  to  discover  book  accounts  con- 

^  3150;  How.  Stat.  Mich.,  §  6614;  Rev.  cealed,  is  termed  a  creditors'  bill;  and 

Stat.  Ohio,  $  5464;  Code  Tenn.,  ^  5026  Rankin  v,  Rothschild,  78  Mich.    10, 

etseq. ;  San.  &  B.  Ann.  Stat.  Wis.,  ^  3029.  wherein  it  is  said  that  a  judgment  cred- 

Bqnltable  Attacliment   and  Qamlsli-  iter's  bill  is  in  some  respects  a  bill  for 

ment. — In  Pickens  v.  Dorris,  20  Mo.  discovery.      See     further    Discovery^ 

App.   I,  a  suit    to   reach   the  income  infra, 

arising  from  property  devised  in  trust  A  -BUI  to  Bedeem  leasehold  property 

for  the  debtor  was  said  to  be  in  the  na-  mortgaged  by  the  debtor  is  a  creditors' 

ture  of  an  equitable  garnishment.  bill.     Q^n  v.  Brittain,  Hoffm.  Ch.  (N. 

To   the  same  effect  are  Riggin  v.  Y.)  353. 

Hillard,  56  Ark.  476,  and  McFadden  v.  1.  Clark  v,   Shelton,  16    Ark.  474; 

Hilliard  (Ark.  i892),2oS.  W.Rep.404.  Gibson   v.   McCormick,   10  Gill  &J. 

In    the    former  case    it  is  said  that  (Md.)  65;  Pettibone  f.  Toledo,  etc.,  R. 

"every  equitable  proceeding  wherein  a  Co.,  148  Mass.  411 ;  Wilson  v.  Bynum, 

remedy  is  devised   to  apply  the  debt  92  N.  Car.  717;  Conro  v.  Port  Henry 

of    a  third  person  to  the  extinguish-  Iron  Co.,  12  Barb.  (N.  Y.)  27;  Rags- 

ment  of  the  plaintiff's  demand  against  dale  v.  Holmes,  i  S.  Car.  91 ;  Rice  v. 

his  debtor,  is  a  suit  for  an  equitable  Hartman,  84  Va.  251. 

garnishment."  Bill  by  Blnde    Creditor.— A  bill  in 

See  further  Smitherman  v.  Allen,  6  equity  against  the  administrator  and 
Jones  Eq,  (N.  Car.)  17,  wherein  a  bill  heirs  at  law  of  a  deceased  debtor,  pray- 
to  obtain  satisfaction  out  of  land  fraud-  ing  a  decree  subjecting  the   real  estate 
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placedy  not  improperly,  bills  by  creditors  to  set  aside  fraudulent 
conveyances  made  by  deceased  debtors.^ 

4^  Suits  by  Crediton  of  Corporations. — ^A  class  of  creditors'  bills 
constantly  increasing  in  frequency,  comprises  bills  brought  by 
creditors  of  insolvent  corporations  for  a  ratable  distribution  of 
their  assets,  to  reach  property  that  has  been  misappropriated  and 
misapplied,  or  to  collect  for  the  benefit  of  creditors  unpaid  stock 
subscriptions.* 

in  poosession  of  the  heirs  to  the  satiB-  (Bat.  Rev.,  c.  45,  $  73),  ''differs  widely 
faction  of  his  debt,  and  asking  hirther  from  a  creditors'  bill ;  the  one  is  a  suit 
that  the  administration  account  may  in  equitj,  brought  before  the  chancel- 
be  settled,  that  an  account  of  all  the  lor,  bj  a  creditor,  and  all  other  cred- 
debts  and  liabilities  of  the  estate  may  itors  who  choose  to  come  in  and  make 
be  taken,  and  their  priorities  fixed,  and  themselves  parties  and  become  liable 
that  all  other  accounts  and  orders  fora./ro  rato  part  of  the  costs.  The 
which  are  proper  maj  be  taken  and  other  is  a  proceeding  before  the  judge 
made,  is  substantially  a  creditors'  bill,  of  probate,  instituted  bj  a  creditor,  by 
although  it  does  not  profess  to  be  filed  which  the  other  creditors  are  required 
in  behalf  of  all  the  creditors  of  the  de-  to  come  in  and  prove  their  debts ;  so  it 
cedent;  since  under  the  prayer  a  decree  bears  a  nearer  analogy  to  the  proceed- 
for  a  general  account  may  be  added,  all  ing  before  a  commissionef  in  bank- 
the  creditors  may  be  permitted  to  come  ruptcy,  who  calls  on  the  creditors  to 
in  and  prove  their  debts,  and  orders  prove  their  debts,  and  makes  dividends 
mar  be  entered  staying  all  other  suits,  from  time  to  time;  but  it  is,  in  fact,  a 
ana  all  the  assets  of  the  estate  may  be  proceeding  sui  generisy  and  depends 
administered.  Duerson  v,  Alsop,  27  entirely  upon  the  statutory  regulations." 
GratL  (Va.)  229.  See  also  Arnold  Patterson  v.  Miller,  72  N.  Car.  516. 
V.  Casner,  22  W.  Va.  444;  Laidley  v.  But  such  proceeding  is  in  substance 
Kline,  23  W.  Va.  565,  wherein  it  is  and  in  effect  in  the  nature  of  a  creditors' 
said  that  <'a  bill  filed  by  a  single  cred-  bill.  Sinclair  v.  McBryde,  88  N.  Car. 
itor  to  enforce  the  payment  of  his  debt  438. 

against  the  administrator  and  heirs  of  1.  McDowell   v.  Goldsmith,  2   Md. 

a  decedent,  although   not  in   form  a  Ch.  370;  Haston  v.  Castner,  31  N.  J. 

creditors'  bill,  will  become  such  from  £q.  697 ;  Rains  v.  Rainey,  1 1  Humph. 

the  time  the  court  makes  an  order  re-  (Tenn.)  261;  German  Bank  v,  Leyser, 

ferring  the  cause  to  a  commissioner  to  50  Wis.  258. 

take  an  account  of  the  debts  of  the  But  see,  contra^  West  Trov  Nat.  Bank 

decedent"  v.  Levy,  127  N.  Y.  549,  wnerein  it  is 

BDl  1v7  Bxeentor. — Where  the  debts  said  that  an  action  brought  by  a  cred- 

of  a  testator  aggregate  more  than  the  itor  to  set  aside  a  fraudulent  convey- 

personal  property,  and  the  executor  to  ance  made  by  a  decedent,  upon  the  re- 

whom  the  testator    devised    and   be-  fusal  of  the  personal  representative  to 

queathed  her  whole  estate  files  a  bill  bring  such  action  pursuant  to  Laws  N. 

for  the  settlement  of  the  estate,  and  Y.  1058,  c.  314,  is  not  in  the  nature  of  a 

praying  that  the  creditors  should  be  creditors'  bill. 

called  in  and  enjoined  from  proceeding  2.  In  the  following  cases,  bills  to 
at  law  against  him  as  executor,  for  the  reach  unpaid  stock  subscriptions  were 
sale  of  the  lands  in  aid  of  assets  in  pay-  considered  creditors'  bills :  Allen  v, 
ing  the  debts,  that  the  assets  should  be  Montgomery  R.  Co.,  11  Ala.  437; 
marshaled,  and  that  he  should  be  al-  Tatum  v,  Rosenthal,  95  Cal.  129;  Pen- 
lowed  to  retain  in  his  own  right  whatever  nell  v.  Lamar  Ins.  Co.,  73  111.  303;  Dun- 
might  remain  after  the  payment  of  the  ston  v,  Hoptonic  Co.,  83  Mich.  372 ; 
debts,  etc.,  such  bill  is  in  the  nature  of  Vick  v.  Lane,  56  Miss.  681;  Perkins 
a  creditors'  bill.  Harmon  v,  Wagener,  v,  Sanders,  56  Miss.  733 ;  Shickle  v. 
3j  S.  Car.  4S7.  To  the  same  effect  is  Watts,  94  Mo.  4x0 ;  VonGlahn  v, 
Westfield  V.  Westfield,  13  S.  Car.  482.  DeRossett,  76  N.  Car.  292;   Long  v. 

A89Mlal  Frooaodlng  instituted  by  a  Yanceyville  Bank,  81  N.Car.  42;  Wilson 

creditor  against  the  administrator  of  a  v.   Lexington  Bank,  72  N.  Car.  621; 

decedeat,  under  Act  N.  Car.  1871-72  Dunbar  v,  Harrison,  18  Ohio  St  37 ; 
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6.  General  Crediton^  Billi. — ^The  term  general  creditors'  bill  is 
applied  to  such  bills  as  are  brought  in  behalf  of  all  the  creditors 
of  the  debtor ;  instances  thereof  being  suits  for  the  purpose  of 

winding  up  the  insolvent  estates  of  deceased  persons,  of  admin- 
istering the  assets  of  insolvent  corporations,  or  of  enforcing  trusts 
or  assignments  for  creditors ;  while  a  judgment  creditors*  bill  is 

one  instituted  by  an  unsecured  creditor,  or  several  creditors,  if 
they  choose  to  unite,  against  a  living  debtor,  for  the  purpose  of 

subjecting  equitable  and  other  interests  of    the  debtor,  or  of 

Henry  v.  Vermillion,  etc.,  R.  Co.,  17  sought  payment  out  of  an  indebtedneu 

Ohio    187;   Walser    v.   Seligman,   21  due  to  the  corporation. 

Blatchf.   (U.  S.)  130;    Adler  v.   Mil-  Baltimore,  etc.,  Tel.   Co.  v.   Inter- 

waukee  Patent  Brick  Mfg.  Co.,  13  Wis.  state  Tel.  Co.,  54  Fed.  Rep.  50,  wherein 

57;  Northwestern  Iron  Co.  v.  Central  the  bill  was  filed  bjr  a  judgment  cred- 

Trust  Co.,  90  Wis.  570.  itor  of  a    corporation,    against    such 

See  also  the  following  instances  of  corporation  and   another   corporation 

creditors'  bills    filed  against  corpora-  which  controlled  its  stock  and  property 

tions :  and  had  sold  and  denuded  the  debtor 

Fort    Payne    Furnace  Co.  v.  Fort  corporation  of  its  property. 

Payne    Coal,  etc.,  Co.,  96  Ala.  472,  A  BiU  by  a  Single  Creditor  of  an  in- 

wherein  the  bill  was  filed  by  a  creditor  solvent  corporation,  which,  although  ft 

alleging  a  fraudulent  scheme  on   the  does  not  in  so  many  words  profess  to 

part  of  the  stockholders  and  directors  be  on  behalf  of  the  complainant  and  all 

to  sell  its  property  for  the  ostensible  other  creditors,  prays  that  all  the  cred- 

purpose  of  paying  bonds,  but  for  the  itors  of  the  company  be  convened,  that 

real  purpose  of  enabling  the  bondholders  the  amount  and  priority  of  their  claims 

to  secure  the  entire  property  of  the  be    ascertained    and    established,  and 

corporation  to  the  exclusion  of  all  other  that  all  such  accounts  and   inquiries 

creditors;  and  praying  for  the  appoint-  may  be  taken  and  made  as   may  be 

ment  of  a  receiver,  and  an  injunction  necessary,  is  a  general  creditors'  bill, 

against  such  sale.  Piedmont,  etc.,  L.  Ins.  Co.  v.  Maury, 

Clews  XK  Brunswick,  etc.,  R.  Co.,  50  75  Va.  508. 

Ga.  522,   wherein    the  bill  was   filed  Analogy  to  Bill  by  Creditors  of  De- 

against  an  insolvent  railroad  company  cedent. — A  bill  to  wind  up  the  aflfairs 

to  establish  the  dignity  and  priority  of  of  an  insolvent  corporation,  and  to  dis- 

the  claims  of  the  creditors,  and  for  the  tribute  its  assets  among  its  creditors, 

distribution  of  the  assets  of  the  com-  is  a  creditors'  bill,  and  is  in  many  re- 

pany  among  creditors.  spects  analogous  to  a  bill  in  behalf  of 

Burns  v.  Beck,  etc..   Hardware  Co.,  creditors  of  a  decedent.      Finney    v, 

83  Ga.  471,  wherein  the  object  of  the  Bennett,  27  Gratt.  (Va.)  365. 

bill  was  to  reach  assets  which  had  been  8nlt  to  Collect  Debt  and  Not  to  Dls- 

fraudulently  assigned  by  the  corpora-  boIto  Corporation. — A  suit  by  a  judg- 

tion's  ofiicers.  ment  creditor  of  a  corporation  to  sub- 

Bouton  V.  Smith,  113  111.481,  wherein  ject  to  the  payment  of  his  judgment 

the  object  of  the  bill  was  the  discovery  assets  of  the  corporation,  is  an  ordi- 

of  any  property  or  thing  in  action  be-  nary  proceeding  to  collect  a  debt,  and 

longing  to  or  due  to  the  corporation,  or  not  a  proceeding  to  dissolve  and  wind 

held  in  trust  for  it,  and  for  the  appoint-  up  the  affairs  of  the  corporation  and 

ment  of  a  receiver.  marshal  its  assets.     Bartlett  v.  Drew, 

Sweet    V,   Converse,    88    Mich,    i,  57  N.  Y.587,/<?//<?wi«^4  Lans.  (N.  Y.) 

wherein  the  object  of  the  bill  was  to  444,60  Barb.  (N.  Y.)  648. 

reach  property  which  had  been  fraud  -  Such   creditors'     bills    brought    by 

ulently  absorbed  by  a  stockholder,  pur-  creditors  of  corporations  will  not  re- 

suant  to  a  conspiracy  entered  into  be-  ceive  any  other  than  the  most  inci- 

tween  himself  and  others  to  defraud  dental  treatment  in   this  article;  and 

creditors.  for   a   full    discussion    of   these    and 

Fahs  V.  Taylor,  10  Ohio  105,  wherein  kindred  subjects,  the  reader  is  referred 

a  creditor  of  an  insolvent  corporation  tothe  articles  Corporatioks;  Stocks 
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removing  obstructions  in  the  way  of  the  process  of  execution, 
such  as  fraudulent  conveyances.^ 

m  Bquitt  Jubibdictiov— 1.  In  OeneraL— The  jurisdiction  of 
equity  to  entertain  the  various  classes  of  creditors'  bills  will  be 
discussed  seriatim  hereinafter.  As  a  general  proposition,  equity 
will,  in  a  proper  case,  assume  jurisdiction  to  aid  a  creditor  who 
is  unable  to  collect  his  debt  at  law  ;*  but  equity  has  no  jurisdic- 
tion at  the  suit  of  a  creditor  to  restrain  an  insolvent  debtor  from 
making  an  improvident  contract.* 

Abolition  of  Distinction  between  Law  and  Eqnity. — Equitable  jurisdiction 
of  creditors*  bills  does  not  depend  upon  the  recognition  of  the 
distinction  between  Jaw  and  equity ;  and  in  those  states  where  the 
two  systems  are  merged,  creditors'  bills  nevertheless  exist,  and 
are  necessarily  entertained  by  the  courts  unless  they  are  by  statute 
abolished  or -supplanted  by  some  other  remedy.* 

2.  Snits  to  Set  Aside  FrandxQent  Conveyances — a.  In  General. — 
The  jurisdiction  of .  equity  to  set  aside  fraudulent  conveyances  is 

AND  Stockholdbrs  ;  Winding  Up.  ing  a   state  of  facts  which   formerij 

1.  Per  Shepherd,  J.,  in  Hancock  v.  would  have  authorized  a  court  of  chan- 

Wootcn,  107  N.  Car.  9,  citing^  as  illus-  eery  to  act. 

trations    of    general    creditors'    bills,  Indiana. — Dohertr  v,  Hollidaj,  1^7 

Pegram  r.  Armstrong,  82  N.  Car.  326 ;  Ind.  282,  wherein  tne  court  sajrs :  "  In 

Wordsworth  v.  Davis,  75  N.  Car.  159;  cases  where  the  complaint  states  such 

Long  V.  Bank,  81  N.  Car.  41 ;  Glenn  v.  facts    as  entitle    the   complainant    to 

Fanner's  Bank,  80  N.  Car.  97;  Dobson  equitable  relief,  the  court  will  look  for 

V.  Simonton,  93  N.  Car.  268.  guidance  to  equity  principles  and  doc- 

Onmllma    BUI.— When    the    biil    is  trines.*' 

brought  in  behalf  of  all  the  creditors  New   York. — Hart    v.    Albright,    28 

it  is    sometimes    called    an   omnibus  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  74. 

bill.     Fink  v.  Patterson,  21  Fed.  Rep.  See  also  Hammond  v.  Hudson  River 

603.  Iron,  etc.,  Co.,  20  Barb.  (N.  Y.)  378; 

Sec  also  infra^  Parties.  Catlin  v.  Doughty,  12  How.  Pr.  (N.  Y. 

3.  Powell  V.  Howell,  63  N.  Car.  283;  Supreme  Ct.)  457,  wherein  it  is  deter- 
Galveston,  etc.,  R.  Co.  v,  McDonald,  mined  that  the  ancient  equitable  juris- 
53  Tex.  510;  Drake  v.  Rice,  130  Mass.  diction  of  courts  to  entertain  creditors' 
410.  bills  has  been  preserved,  notwithstand- 

L«z  ForL — Where  an  assignment  is  ing  Code  N.  Y.,  ^  1871. 

made  in  one  state,  of  a  debt  due  from  a  North  GarOllna. — Wilson  v,  Bynum, 

resident  of  another  state,  and  under  the  92  N.  Car.  717,  cx/iw^  Wadsworth  v, 

law  of  either  state  the  same  is  voidable  Davis,  63  N.  Car.  251. 

bv  the  creditors  in  some  form  of  judi-  Wisconsin. — Clark  v.  Bergenthal,  52 

cxal  process,  the  question  whether  it  Wis.    103,   wherein    the    court    says : 

should  be  relieved  against  on  the  com-  **  Under  our  system,  the  two  jurisdic- 

moD-law  or  equity  side  of  the  court,  is  tions  are  merged  in  the  same  court,  and 

a  question  of  remedy  only,  and  gov-  mere  forms  of  action   are  abolished; 

emed  by  the  lex  fori.     Drake  v.  Rice,  but,   in   substance,   they    nevertheless 

130  Mass.  410.  exist,  and  are  necessarily  recognized  by 

S.  Pond  V.  Framingham,  etc.,  R.Co.,  courts  and  lawyers.     If  the  right  to  file 

130  Mass.  194.  such  bill  of  discovery,  or  creditors*  bill, 

4.  Dakota. — Feldenheimer  v,  Tres-  was  lost  by  the  adoption  of  the  code  in 
sel,  6  Dakota  265,  wherein  Spencer,  1856,  yet  it  was  fulh'  restored  by  chap- 
J.,  declares  that  the  code  has  merely  ter  303,  Laws  of  i8m>,  now  embodied  in 
changed  the  form  of  the  suit,  without  section  3029,  Rev.  Stat."  Citing  Wil- 
affecting  the  rights  of  the  parties,  by  Hams  v.  Sexton,  19  Wis.  42 ;  Winslow 
impairing  the  powers  of  the  courts  to  v.  Dousman,  18  Wis.  456 ;  Gates  v. 
administer  proper  relief  in  a  case  show-  Boomer,  17  Wis.  455. 
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finnly  established.^  A  bill  filed  for  this  purpose  appeals  for  a 
character  of  relief  which  chancery  is  never  reluctant  to  afford. 

1.  The  jurisdiction  of  equity  to  set  Delaware. — Newell    v,   Morgan,    a 

aside  fraudulent  convejances  has  been  Harr.  (Del.)  325,  which  was  a  suit  to 

sustained  in  the  following  cases :  subject  property  paid  for  by  a  debtor 

Alabama. — Planters',    etc.,  Bank   v,  and  conveyed  to  a  third  person. 

Walker,  7  Ala.  936,  wherein  the  court  Dlrtrlct  of  Columbia. — ^Fecheimer  v. 

says:  ''The   right  of  the    creditor  to  Hollander,    6   Mackey  (D.    C.)   513; 

subject  property  of  his  debtor  fraudu-  Morrison  v.  Shuster,   i   Madiey   (D. 

lently  conveyed,  is   founded  on  that  C.)  190. 

principle  of  common  law  which  enjoins  Florida.  —  Robinson    v.   Springfield 

integrity  as  a  virtue  paramount  to  gen-  Co.,  21  Fla.  203,  which,  however,  was 

erosity ,  and  denounces  fraud  as  incom-  a  suit  to  subject  property  purchased  by 

patibie  with  honesty  and  fair  dealing."  the  debtor  in  the  name  of  a  volunteer. 

See  also  the  following  cases:  Charda-  Oaorgla. — In  this  state  it  is  provided 

voyne  v,  Galbraith,  81  Ala.  521 ;  Carter  by  statute  (Code,  f   1947)  that  credit- 

V,  Coleman,  82  Ala.  177 ;  Z  el  nicker  v,  ors  may  attack  as  fraudulent  a  judg- 

Brigham,  74  Ala.  598;  Evans  v.  Welch,  ment  or  conveyance,  or  any  other  ar- 

63   Ala.  250;    Flewellen  v.  Crane,  58  rangement  interfering  with  their  rights, 

Ala.  627;   Dargan  r;.  Waring,  xi  Ala.  either  in  law  or  in  equity,  and  (Code, 

988;  Lyon  t;.  Boiling,  9  Ala.  463.    See  §   1945}   that  the  rights  of    creditors 

further  the  obiter  dicta  of  Hopkin,  T.,  shall  be  favored  by  the  courts,  and  that 

and  Stone, }.,  in  Carter  v.  C6leman,  82  thev  shall   be  afforded  every  remedy 

Ala.   177,  and   Smith  v,  Cockrell,  66  and  facility  to  defeat  and  annul  any 

Ala.  82,  respectively.  effort  to  defraud  them   of  their  just 

Arkaaaaa. — Meux    v.    Anthony,    ix  rights. 

Ark.  418,   wherein  Walker,  J.,  says:  Lathrop  v,  McBurney,  71  Ga.  815, 

**  Whatever  may  be  the  effect  of  fraud  in  which  case  it  was  determined  that 

upon  a  contract  as  between  the  parties  the  fact  that  a  creditor  may  levy  an 

themselves,  in  consideration  of  their  execution  upon  property  fraudulently 

infamy,  or  public  policy,  there  can  be  conveyed,  and  attack  such  conveyance 

no    question   but    that  creditors    and  at  law,  does  not  oust  equity  of  its  juris- 

others,  whose  rights  are  affected  there-  diction. 

by,  may  cause  such  fraudulent  contract  But  see  Bessman  v.  Cronan,  65  Ga. 
to  be  set  aside,  that  their  rights  so  559,  wherein  the  court  declined  to  en- 
affected  may  be  protected  and  preserved,  tertain  a  bill  brought  by  a  judgment 
The  right  to  this  equitable  interposition  creditor  whose  execution  had  been  re- 
is  based  upon  three  principal  grounds :  turned  unsatisfied,  to  set  aside  a  fraud- 
1st,  that  the  party  complaining  has  ulent  conveyance  of  land  made  by  the 
such  rights ;  2d,  that  they  are  affected  judgment  debtor;  Crawford,  }.,  saying : 
by  such  fraudulent  contract;  3d,  that  "  Equity  powers  and  equity  jurisdiction 
the  contract  is  in  fact  fraudulent.''  See  have  been  steadily  invoked  and  in- 
also  Chambers  v,  Sallie,  29  Ark.  407.  creased,  until  it  might  well  be  inquired 

Callfomla. — Swift  v,  Arents,  4  Cal.  whether  the  common -law  courts  are 

390.    See  also  Arrington  v.  Sherry,  5  powerless  to  give  any  security  to  rights. 

Cal.  513;  Hills  V.Sherwood,  48  Cal.  *  *  *  A  judgment  at  law  binds  all  the 

386.  property  of  the  defendant  from  its  ren- 

Oolorado. — Arnett  v.  Coffey,  i  Colo,  dition,  and  all  transfers  or  contracta 

App.  yL\  Hood  V,  Saunders,  xi  Colo,  made  of  any  description   to  defraud 

106 ;  Allen  v.  Tritch,  5  Colo.  222.  creditors,  when  the  same  is  known  t6 

Connecttout. — In  Whittlesey  v,  Mc-  the  party  taking,  are  void  ;'*  and  that 

Mahon,  10  Conn.  137,  it  was  held  that  the  fraudulent  transfers  complained  of 

a  bill  in  chancery  would  lie  at  the  suit  were  not  in  the  plaintiff's  way. 

of  a  judgment  creditor  to  obtain  the  See  further  Taylor  v,  Buchan,  16  Ga. 

legal  title  to  real  estate  upon  which  541,  wherein  Steams,  J.,  expresses  the 

he  had  levied  an  execution.  opinion  that  in  Georgia  a  creditors' 

Dakota. — The  setting  aside  of  fraudu-  bill  does  not  lie  at  all,  unless  it  is  in  cases 
lent  conveyances  is  a  well -recognized  where  the  debtor  is  an  executor  or  ad- 
ground  of  equity  iurisdiction.  Felden-  ministrator.  But  in  Phillips  v.  Wes- 
heimer  v,  Ti-essei,  6  Dakota  265.  son,  16  Ga.  137,  it  was  determined  that 
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Ever  since  the  enactment  of  the  statute  of  fraudulent  convey- 
anceSy  declaring  void  deeds  made  with  intent  to  delay,  hinder  or 

defraud  creditors,  chancery  has  been  considered  the  appropriate 

equity  has  jurisdiction,  where  a  debtor  judgment  creditor  to  discover  and 
fraudulentlj  conveys  personal  prop-  reach  personal  property  fraudulently 
ertjr,  to  compel  the  grantee  to  account  conveyed.  See  also  Dockray  v.  Ma- 
for  it  to  creditors.  son,  48  Me.  178 ;  Hartshorn  v,  Eames, 
UaIio. — Martin  v,  Atchison,  1  Idaho  31  Me.  93,  and  Wyman  v.  Fox,  59  Me. 
590.  100,  in  support  of  the  jurisdiction  of 
nilnoia. — Dormueil  v.  Ward,  108  chancery  to  set  aside  a  fraudulent  con- 
lU.  316;  Scripps  V,  Kiner,  103  111.  470;  veyance  of  land  at  the  suit  of  acred- 
Lewis  V,  Lanphere,  79  III.  187 ;  White  itor  who  has  levied  an  execution  upon 
r?.  Russell,  79  111.  155;  Farnsworth  v,  such  land. 

Strasler,  13  111.  482;  Fuszev.  Stern,i7  Kaxyland. — Jamison    t;.  Chesnut,    8 

III.  App.  439;  Fifield  v.  Gorton,  15  III.  Md.  34.     See  also  Myers  v,  Amey,  ai 

A  pp.  458.  Md.  303,  wherein  jurisdiction  to  set 

Indiana  —  Scott      v.     Indianapolis  aside  a  fraudulent  conveyance  of  per- 

^Wa^on   Works,  48   Ind.  75 ;  Frank  v.  sonal  property  was  asserted. 

Kesaler,  30  Ind.  8;  Doherty  v.  Holli-  ICLchlgan. — Michigan   Trust    Co.   v, 

dajy,  137  Ind.  38a;  O'Brien  t;.  Coulter,  Chapin  (Mich.  1895),  64  N.W.Rep.  334; 

3  Blackf.  (Ind.)  431.  Vanderpool  v.  Notley,  71  Mich.  433; 

Iowa. — Warder  v.  Rivers,  64  Iowa  Williams  v,  Hubbard,  Walk.  (Mich.) 

413.  38;  Messmore  v,  Huggard,  46  Mich. 

'KtiT*^'^ — A   creditors'  bill,  or  other  558 ;  Pursel    v.  Armstrong,  37   Mich. 

like  equitable  action,  may  be  brought  336;    Coon  v,  Henry,  49  Mich.  308; 

b^     a   judgment    creditor    to  subject  McKibben  v.  Barton,  i  Mich.  213;  and 

property  fraudulently  conveyed.    Chi-  Tarbell     v,    Millard,    63     Mich.    350, 

cagO)  etc.,  Bridge  C5o.  v.   Fowler,  55  wherein  it  is  said:  ''There  can  be  no 

Kan.  17.  question  of  the  right  of  complainants 

Kantaeky.— Liliard  v,  M'Gee,  4  Bibb  to  file  a  bill  in  aid  of  their  execution  to 

(Ky.)    165;  Smead  v.  Williamson,  16  remove  any  cloud  upon  the  property 

B.    Mon.  (Ky.)  493 ;  in  which  latter  levied  on." 

case  boats  had  been  fraudulently  con-  Mlimeiota. — Banning  v,  Armstrong, 

yejred*  7  Minn.  40. 

And  by  statute  the  court  of  chancery  Mlwrtiiaippl. — Citizens'  Bank  v.  Bud- 
may  issue  an  attachment  in  favor  of  a  dig,  65  Miss.  384 ;  Anderson  v.  New- 
creditor  whose  execution  has  been  re-  man,  60  Miss.  533 ;  Citizens'  Mut.  Ins. 
ttumed  unsatisfied,  and  seize  effects  of  Co.  v.  Ligon,  59  Miss.  3x5;  Partee  v. 
tlxe  debtor  which  he  is  about  to  fraudu-  Mathews,  53   Miss.  140 ;   Hamilton  v, 
lently  dispose  of  or  remove.    Monroe  Mississippi  College,  52  Miss.  65 ;  Pul- 
tF.  Cutter,  9  Dana  (Ky.)  93.  liam  v,  Taylor,  50  Miss.  551 ;  Folkes 
^wililana — In  this  state  a  revocatory  v.  Hay  den,  29  Miss.  123;    Fowler  v, 
action  is  given  to  the  creditor  for  the  McCartney,  37  Miss.  509 ;    Lewis  v, 
purpose  of  avoiding  contracts,  assign-  Cline   (Miss.,  1888),  5    So.  Rep.   lis; 
ments  and  preferences  of  the  insolvent  Abbey  v.  Commercial  Bank,  31  Miss. 
debtor,  by  which  advantages  are  given  434.  ^ 

to  one  or  more  creditors  over  others.  KLsBonrl. — Rinehart  v.  Long,  95  Mo. 

The  action  extends  to  every  device  or  396 ;  Lionberger  v.  Baker,  88  Mo.  447; 

contrivance  of  the  debtor  and  favored  Zoll  v,  Soper,  75  Mo.  460;  Ryland  v, 

creditor  by  which  he  obtains  an  advan-  Callison,  54  Mo.  513;  Bobb  v.  Wood- 

tage  over  other  creditors,  and  may  be  ward,  50  Mo.  95 ;  Herrington  v,  Her- 

brought  to  assail  judgments   fraudu-  rington,  37  Mo.  560.    See  also  Carr  v. 

lently  suffered  by  the  debtor  in  attach-  Parker,  10  Mo.  App.  364,  wherein  the 

ment  suits,  for  the  purpose  of  prefer-  property  fraudulently  conveyed  was  a 

rine  other  creditors.    Block  v.  Marks,  boat. 

47  La.  Ann.  107.  Nebraaka.  —  Kimbro     v.    Clark,    17 

Kalna. — Whitmore  v.  Woodward,  38  Neb.  403. 

Me.  418;  Gordon  v,  Lowell,  31  Me.  New  HampiUlre. — Alden  v,  Gibson^ 

J  CI,  wherein   it  was  determined  that  63  N.  H.  13,  wherein  Gen.  Laws  N.  H., 

coaacery  has  jurisdiction  to  assist  a  c.  309,  ^  3,  authorizing  a  suit  in  equity 

899  Volume  V. 


Equity  Jnriidletion.  CREDITORS*  BILLS,    fraudnlent  CoiiTvymnew. 

forum  to  which  to  resort,  after  the  debtor  has  properly  pursued 
his  remedies  at  law ;  such  suits  have  been   and  are  constantly 

increasing  in  number;  and  the  jurisdiction  of  equity,  if  it  was 
ever  doubted,  is  no  longer  open  to  serious  question. 

Oroiindi  for  a— rnning  Jvriidiotion. — The  general  jurisdiction  of  equity 
in  cases  of  fraud  is  frequently  assigned  as  a  sufficient  reason  why 
such  suits  should  be  entertained,  and  another  ground  upon  which 
the  jurisdiction  is  often  based  is  the  fact  that  the  relief  obtainable 

to   reach   property    fraudulently   con-  conducted  by  suppreReing  bidding,  was 

vey ed,  is  declared  to  be  merely  an  af-  set  aside ;  Clark  v.  Banner,  i  Dev.  & 

firmance   of    the    common    law.     See  B.  Eq.  (N.  Car.)  608;  Bethell  v.  Wil- 

also,  in   support  of  jurisdiction,   Bay  son,  i  Dev.  &  B.  £q.  (N.  Car.)  610. 

State   Iron   Co.  v  Goodall,  39  N.  H.  OMo. — Myers  7;.  Hewitt,  16  Ohio  149, 

223;  Stone  V.  Anderson,  26  N.  H.506;  wherein  it  is  said  that  it  is  a  familiar 

Dodge  V,  Griswold,  8  N.  H.  425;  Towle  practice  to  levy  upon  lands  which  have 

t;.  Janvrin,  61  N.  H.605.  been  conveyed  to  hinder  and  defraud 

New  Jersey. — Francis  v,  Lawrence,  creditors,  and  then  to  file  a  bill  to  re- 

48  N.J.  Eq.  508;  Green  v.  Tantum,  19  move  the  cloud  which  the  fraudulent 

N.J.  Eq.  105;  Brown  v.  Fuller,  13  N.  conveyance  has  cast  upon  the  title. 

J.  Eq.  271 ;  Cook  v.  Johnson,  12  N.J.  Oregon. — Elfelt  v.  Hinch,  5  Oregon 

Eq.  51;  Lore  v,  Getsinger,  7  N.J.  Eq.  255. 

191,  wherein  Halsted,  Ch.,  says :  "Of  PennBylyanla. — Fowler's  Appeal,  87 
this  jurisdiction  of  courts  of  equity  Pa.  St.  449,  wherein  it  is  said  that 
there  can  at  this  day  be  no  doubt.''  See  "  fraud  is  one  of  the  recognized  sub- 
also  the  following  cases  :  Dunham  v.  jects  of  equity  jurisdiction.*'  See  also 
Cox,  10  N.  }.  Eq.  437;  Disborough  v.  o3i7^r</{c/i(»i  of  Mitchell,  J.,  in  Artman 
Outcalt,  I  N.J.  Eq.  298.  v.  Giles,  155  Pa.  St.  409. 

New  York. — Boyd   v.  Hoyt,  5  Paige  Soutli    GanOlna.  —  Cfharleston  Bank 

(N.  Y.)65;  Beck  v.  Burdett,  i   Paige  v.  Dowling  (S.  Car.  1896),  33   S.  E. 

(N.  Y.)  305;    Reade  r.  Livingston,  3  Rep. 982;  Wagener  v.  Mars,  27  S.  Car. 

Johns.  Ch.   (N.  Y.)48i;   Chautauqua  97;    State    v.   Foot,   27   S.   Car.  340; 

County  Bank  v.  White,  6  N.  Y.  236;  M'Meekin  v.  Edmonds,  i  Hill  Eq.  (S. 

Chautauqua  County  Bank  v.  Risley,  19  Car.)  288. 

N.  Y.  369;  Macauley  v.  Smith,  132  N.  Tennesflee. — Harrison   v,  Hallum,   5 

Y.  524;  Bailey  f.  Burton,  8  Wend.  (N.  Coldw.    (Tenn.)    525;    Armstrong  v. 

Y.)339;  McElwain  v.  Willis,  9  Wend.  Croft,  3  Lea  (Tenn.)  191;  Wilson  v, 

(N.  V.)  549;  Falconer  v.  Freeman,  4  Beadle,  2  Head  (Tenn.)  510,  wherein  it 

Sandf.  Ch.  (N.  Y.)  565;  Storm  v.  Wad-  was  determined  that  under  Act  Tenn. 

dell,  2  Sandf.  Ch.  (N.  Y.)494;  Fellows  1852,  c.  365,  ^  10,  authorizing  a  cred- 

V,  Fellows,  4  Cow.  (N.  Y.)  682;  Stow-  itor  to  file  a  bill  in  all  cases  where  a 

ell   V,  Haslett,  5   Lans.  (N.   Y.)  380;  conveyance  is  made  by  a  debtor  *'of 

Warner  V.  Blakeman,  4  Keyes  (N.  Y.)  property,    either     real,    personal     or 

487;  Gasper  f.  Bennett,  12   How.  Pr.  mixed,  of  any  description,"  for  the  pur- 

(N.  Y.  Supreme  Ct.)   307;   Bowe  v.  pose  of  hindering,  delay ing,  or  defraud- 

Arnold,  31  Hun  (N.  Y.)  256;  McCaff-  ing  creditors,  the  creditor  might  set 

rey  r.  Hickey,  66  Barb.  (N.  Y.)  489;  aside     a     fraudulent    conveyance     of 

BrinkerhofT  v.  Brown,  4  Johns.  Ch.  (N.  choses  in  action. 

Y.)  671.  Tezaa.— Shirley    v.  Waco    Tap    R. 

North  Oarollaa. — Frank  v,  Robinson,  Co.,  78  Tex.  131 ;  Cassaday  v.  Ander- 

96  N.  Car.  28 ;  Jimmerson  v.  Duncan,  son,  53  Tex.  527 ;  Gaines  v.  National 

3  Jones  (N.  Car.)  537 ;  Worthy  v.  Cad-  Exch.  Bank,  64  Tex.  18.     See  also  the 

dell,  76  N.  Car.  82,  wherein  the  debtor  obiter  dicta  of  Gaines,  J.,  and  Bonner, 

fraudulently  procured  the  sale  of  his  J.,  in  Cargill  v,  Kountze,  86  Tex.  386^ 

land   for  a   grossly   inadequate   price  and  Galveston,  etc.,  R.  Co.  v,  McDon- 

under  an  execution;  Taylor  v.  Daw-  aid,  53  Tex.  510,  respectively;  and  the 

son,  3  Jones  Eq.  (N.  Car.)  86,  wherein  dictum    of    Walker,  J.,  in   Morris    v, 

a  deed  of  trust  was  made   to   secure  House,  32   Tex.  492,  to  the  effect  that 

bona  fide  debts,  but  a  sale  by  the  trus-  where  a  trust  deed  was  executed  for 

tee  at  auction,  which  was  fraudulently  the  purpose  of  hindering  or  delaying 
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at  law  is  either  altogether  inadequate,  or  not  so  complete  as  that 
which  a  court  of  equity  has  power  to  afford.^ 

crediton,  the  trustee,  if  he  did  not  hold  v.  Appel,  31  Fed.  Rep.  378.    In  the 
the  proper^  under  the  trust  deed,  still  latter  case  it  is  said  :  "  It  is  undoubt- 
held  it'in  his  own  wrong,  and  the  law  edlj   a  well-settled    principle    that   a 
made  him  the  trustee  of  an  implied  court  of  chancery  should  assist  a  judg- 
trust,  and  that  creditors  had  a  remedy  ment  creditor  to  reach  the  property  of 
bjr  garnishment  or  bj  a  creditors'  bill,  his  debtor,  which  cannot  be  reached 
VlalL — Enright  v.  Grant,  5  Utah  334.  by  an  execution  at  law,  and  especially 
TamoBt.— Therasson   v,   Hickok,  37  when  it  is  attempted   fraudulently  to 
Vt.  454.  make  way  with  it.     This  is  particularly 
VtrgtnlA. — Barger    v.   Buckland,    28  true  where  it  is  necessary  to  cancel 
Gratt.  (Va.)  850;  Carroll  v.  Tiffany,  9  fraudulent  incumbrances.'* 
Gratt.  (Va.)  269;  Garland  v.  Rives,  4  See  also,  in  support  of  the  jurisdic- 
Rand.  (Va.)  282.  tion,    Shainwald  v,    Lewis,    7   Sawy. 
WMt  yirglnU.— In    West    Virginia,  (U.  S.)   148;  Tuck  v.  Olds,   29  Fed. 
courts  of   equity  have  always   enter-  Rep.  738;  Odenheimer  v,  Hanson,  4 
tained  jurisdiction  at  the  suit  of  judg-  McLean  (U.  S.)  437;  Bean  v.  Smith,  2 
ment  creditors  to  set  aside  fraudulent  Mason  (U.  S.)  252;  Wehrman  v.  Conk- 
conveyances.    See  the  following  cases  lin,  155  U.  S.  314 ;  and  the  obiter  dic" 
in  which  jurisdiction  was  entertained  turn  of  Taney,  C.  T.,  in  Smith  v.  Mc- 
vfithout,  so  far  as  the  opinions  disclose,  Cann,  24  How.  (U.  S.)  398. 
any  question:  Burton  v. Gibson,  32  W.  England. — Bennet    v,    Musgrove,    2 
Vn.  406;  Rogers  v.  Verlander,  30  W.  Ves.  51 ;  Mountford  v,  Taylor,  6  Ves. 
Va.  619;  Core  v.  Cunningham,  27  W.  Jr.  788 ;  Blenkinsopp  v.  Blenkinsopp,  i 
Va-  206;  Herzog  v.  Weiler,  24  W,  Va.  De-G.  M.  &  G.  495;  which  cases  have 
199;  Maxwell  V.  Hanshaw,  24  W.  Va.  been  frequently    cited    by   American 
405;      Stockdale    v,    Harris,     23    W.  courts. 

Va.   499;   Kanawha    Valley    Bank  v,  I.  Frand. — In  the  following  cases  the 

Wilson,    25     W.    Va.    242;     Livesay  court  assumed  jurisdiction  because  of 

V.  Beard,  22  W.  Va.  585 ;  Goshorn  v.  its  power  to  grant  relief  against  fraud : 

Snodgrass,  17  W.  Va.  717;   Martin  v,  Williams  v.   Hubbard,  Walk.  (Mich.) 

Rexroad,  15   W.  Va.  512;  McMasters  28;    Vanderpool  v.   Notley,  71  Mich. 

V,    Edgar,   22   W.  Va.  673;    Rose    v,  422;   Winters  v.  Claitor,  54  Miss.  341 ; 

Brovrn,  xi  W.  Va.  122;  Lockhard  v.  Carlisle  t^.Tindall,  49  Miss.  229;  Conro 

Beckley,   10   W.   Va.  87,  which    was  r.    Port    Henry   Iron    Co.,    12    Barb. 

among  the  first,  if  not  the  first  case  to  (N.  Y.)  27. 

reach  the  Supreme  Court,  and  in  which  See  also  Lillard   v,  M'Gee,  4  Bibb 

the  court  said,  speaking  of  a  convey-  (Ky.)  165,  wherein  it  is  declared  that 

ance  made  by  a  husband  in  trust  for  equity   has  jurisdiction,  although  the 

his  wife,  that  **  such  a  deed,  if  fraudulent,  statute  declares  such  conveyances  void, 

may  be  impeached  at  Uie  suit  of  cred-  since  fraud  is  one  of  the  main  pillars 

Itors  of  the  party  so  purchasing,  being  of  the  jurisdiction  of  equity,  and  that, 

-within    the    statute    against    fraudu-  although  the  property  may  be  taken 

lent   conv^ances,'^   citing  Sexton    v.  and  sold   by  execution,  the  colorable 

Wheaton,  8  Wheat  (U.  S.)  229.    See  title  under  the  fraudulent  conveyance 

also  Hunter  v.  Hunter,  10  W.  Va.  321.  may  either  prevent  or  so  prejudice  the 

WlaeonalB. —  Daskam     v.    Neff,    79  sale  as  to  be  injurious  to  the  creditor, 

Wis.  161 ;  Pierstoff  v.  Jorges,  86  Wis.  which  effect  of  the  fraud  can  only  be 

ia8 ;  Hamlin  v,  Wright,  23  Wis.  401 ;  obviated  by  the  interposition  of  a  court 

Rozek  V.  Redzinski,  87  Wis.  52c;  Ahl-  of  equity. 

havser  v,  Doud,  74  Wis.  400 ;  Evans  v.  In  (^een  v,  Tantum,  19  N.  T.  £q. 

Laughton,  69  Wis.  144;  Galloway  v.  105,  which  was  a  suit  to  set  aside  u-aud- 

Hamilton,  68  Wis.  652 ;  Mason  v.  Pier-  ulent  transfers  of  mortgages  upon  real 

ron,  63  Wis.  245;  Hyde  v.  Chapman,  estate,  the  court  said:  ''It  is  not  neces- 

33  Wis.  391;  Gates  v.  Boomer,  17  Wis.  sary  to  discuss  here  whether  this  trans- 

457;   Almy  V,  Piatt,  16  Wis.  169;   Gil-  fer,not  beingof  lands  or  chattels,  comes 

bert  V.  Stockman,  76  Wis.  62.  within  the  provisions  of  the  statute  of 

U!iittad   Stataa. — Dunphy    v.  Klein-  frauds.    At  law  that  might  be  an  im- 

scfacsldt,  XI  Wall.  (U.  ».)  610;    Mann  portant  question^  but  courts  of  equity 
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IMioovtryM  EasentUl  to  Conte  JvriidietioiL — Equity  has  jurisdiction  to 
set  aside  fraudulent  conveyances  independently  of  any  alleged 
necessity  for  discovery.* 

Bemedy  by  Bale  of  Property  wider  Ezeeatlon. — ^The  remedy  of  the  judg- 
ment creditor  by  a  sale  under  execution  of  the  premises  fraudu- 
lently conveyed,  does  not  affect  the  jurisdiction  of  equity,  as  the 
creditor  has  the  right  not  only  to  have  the  property  subjected  to 
the  payment  of  his  judgment,  but  to  have  it  done  in  such  a  man- 
ner that  it  will  bring  its  fair  market  value.* 

have  jurisdiction  in  all  cases  of  fraud,  Illinois, — ^M'Dowell  v.  Cochran,  ii 

and  have  power  to  annul  all  fraudulent  111.  31. 

contracts  and  dealings."  Mississippi, — Partee  v.  Mathews*  53 

Diadequacy  of  Bemedy  at  Law. — ^''The  Miss.    140;    Gallman     v.    Perrie,   47 

aid  of  a  court  of  equity  is  granted  be-  Miss.  131. 

cause  the  law  court  is  incompetent  by  its  North   Carolina, — ^Frank  tr.  Robin- 
process  adequately  and  completely  to  8on,96N.Car.  38. 
subject  the  property  to  the  debt,  be-  New  ^^^rj^jf.— Dunham  v.  Cox,  10 
cause  the  title  is  obscured  and  encum-  ^*  I*  £<1*  437 1  Robert  v,  Hodges,  16  N. 
bered  with  a  fraudulent  deed.'*     Ham-  J.  £q.  299. 

ilton  V.  Mississippi  College,  53  Miss.  New  /l^rift.— Shaw  v,  Dwight,  37  N. 

65.  Y.  344. 

See  also  Bowev.  Arnold,  31  Hun  (N.  Texas, — Shirley  v,  Waco  Tap    R. 

Y.)  356,  wherein  Daniells,  J.,  declared  Co.,  78  Tex.  131;  Cassaday  v.  Ander- 

that  in  this  class  of  actions  the  cowrt  son,  53  Tex.  537. 

interposes,  under  its  general  equitable  Wisconsin,'--G9Xe&    v.    Boomer,    17 

authority,  to  relieve  creditors  where  no  Wis.  455. 

adequate  legal  remedy  can  be  applied  United   States. — Jones    v.  Green,  i 

at  law  for  that  purpose.  Wall.  (U.  S.)  330;   Kittel  v.  Augusta, 

m  Aid  of  Judgment  Lien. — In  some  etc.,  R.  Co.,  65  Fed.  Rep.  859. 

cases  the  reason  assigned  why  equity  1.  Chardavoyne    v,    Galbraith,     81 

should  assume  jurisdiction,  is  that  the  Ala.  531;  Stone  v,  Anderson,  36  N.  H. 

creditor,  by  virtue  of  his  judgment,  has  506;    Zelnicker    v,   Brigham,  74  Ala. 

a   lien   upon  the  premises.     Fusze  v,  598. 

Stern,  17  111.  App.  439,  wherein  Pills-  2.  Dlatrlot  of  Ckflumbla. — Fecheimer 

bury,  J.,  says  that  the  judgment  is  an  v.  Hollander,  6  Mackey  (D.  C.)   513, 

equitable   lien  upon  the  land   fraudu-  wherein    Merrick,  J.,    says    that    the 

lently  conveyed,  and  that  the  creditor  creditor  should  not  be  put  to  the  incon- 

having  such  lien  is  entitled  to    levy  venience  of   giving    an   indemnifjing 

upon   and    sell   such    real  estate  dis-  bond  which  the  marshal  would  require 

charged    and  untrammeled  from  the  before  he  would  sell  the  premises, 

cloud  upon  it  caused  by  the  fraudulent  Qeorgla. — Lathrop  v,  McBurney,  71 

conveyances.  Ga.  815.     See  also  Jones  v.  Dougherty, 

See  also  Flemings.  Grafton, 54  Mist.  10  Ga.  373. 

79,  and  the  cases  cited  in/ra,  in  sup-  Idalio. — Martin  v,  Atchison,  2  Idaho 

port  of  the  sufficiency  of  a  judgment  590,  wherein  the  court  reasons  that  the 

as  a  prerequsite  without  showing  the  remedy  by  an   execution  sale  is  not 

issuance  of  an  execution  and  its  return  adequate,  because  no  one  would  pur- 

nulla  bona,  chase  the  property  at  anything  over  a 

The  OttJect  of  setting  aside  a  fraudu-  nominal  sum,  and  the  result  would  be 

lent  conveyance  of  land  is  to  present  a  that  the  creditor  would  be  compelled 

clear  title  to  bidders  at  the  execution  to  buy  in  the  property  and  then  bring 

sale,  and  thereby  realize  the  full  value  an  action  to  clear  the  cloud  against  the 

of  the  property.  title. 

Alabama. — Planters',   etc..   Bank  v,  Kentucky.— Lillard  v,  M'Gee,  4  Bibb 

Walker,  7  Ala.  936;  Dargan  v.  Waring,  (Ky.)  165. 

II  Ala.  988.  MlsslaBlpid.— Fowler  v,  McCartner, 

Gtf^r^a.-^Thurmond    v.    Reese,  3  37    Miss.  509;   Abbey  v.  Commercial 

Ga.  449.  Bank,  31  Miss.  434. 
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Property. — ^The  jurisdiction  is  not  confined  to  fraudulent 
conveyances  of  real  estate,  but  extends  as  well  to  fraudulent  sales 
or  transfers  of  personal  property.^ 

9vw  Hampiliir*. — Towle  v.  Tanyrin,  21    Md.   303 ;    Hadden  v.  Spader,  30 
61  N.  H.605;  Dodge  V.  Griswold,  8  N.  Johns.  (N.  Y.)  554. 
H.  425.  1.  Smead  z;.  Williamson,  16  B.  Mon. 
Vcrw  Jeney. — Cook  v,   Johnson,    X2  (Ky.)  49^ ;  and  Carr  v.  Parker,  10  Mo. 
N.  J.  Eq.  51.  -^PP-    3^1    wherein   jurisdiction    was 
V0W  ToKk. — Gillett    f.    Staples,    16  entertained  to  set  aside  fraudulent  trans- 
Han    (N.  Y.)  ^*l^  following  Todd  v.  fers  of  boats.     See  also  McClosky  v. 
Crooke,  4  Sandf.  (N.  Y.)  694.  Stewart,  63  How.  Pr.  (N.  Y.C.  PI.)  137, 
Vortili  CaroUna. — Prank  v.  Robinson,  10  Daly  (N.  Y.)  496.     In  this  case,  it 
96  N.  Car.  28,  wherein  the  court  sajs :  being  contended  by  the  defendants  that 
**V^hile  it  is  true  that  property  liable  a  creditors' bill  is  not  the  proper  remedy 
to  final  process  and  fraudulently  alien-  to  reach  personal  proper^  fraudulently 
ated   by  the  debtor  is  exposed  to  the  conveyed  by  the  debtor,  van  Brunt,  J., 
creditor's  direct  access    in  suing  out  said :  "  Various  authorities  have   been 
execution,  it  ift  equally  true  that  when  cited  by  the  defendants  to  support  the 
he  has  obtained  judgment  and  issued  a  *  *  *  proposition,   which,  although  it 
fruitless    execution,   he    may    ask  the  may  seem  to  be  established  by  certain 
court  to  adjudge  the  fraud   and  pro-  dicta,  has  never  been  sustained  by  any 
nounce  the  nullity  of  the  assignment,  direct  decision,  and  in  the  only  deci- 
so  that  a  good  title  may  be  sold  and  full  sions  where  the  question  has  come  up 
value    obtained."      Citing    Clark    v,  with   reasonable    directness,  the  con- 
Banner,  I  Dev.  &  B.  Eq.  (N.  Car.)  608;  trary  position  has  been  held.    The  re- 
Bethell  v,  Wilson,  i  Dev.  &  B.  Eq.  (N.  suit  of  a  rule  such  as  has  been  claimed 
Car.)  610.  upon  the  part  of  the  defendants  to  have 
See  also  McRary  v.  Fries,  4  Jones  Eq.  been  established  in  the  case  of  a  cred- 
(N.  Car.)  234.  itor  who  was  unable  to  indemnify  the 
FaomgrlYaala. — Boyle    v,  Thomas,   i  sheriff,  would  deprive  him   of    every 
Chest.  Co.  Rep.  (Pa.)   X17.     But   see  opportunity    that    he    might  have   to 
Girard  Nat.  Bank  v,  Mi^ire,  39  Leg.  attack    a    fraudulent   conveyance.     If 
Int.  (Pa.)  168.  the    judgment    debtor    should    be    so 
Tacas.---Gaine8    v.    National    Exch.  fortunate  as  to  have  a  creditor  who  was 
Bank,  64  Tex.  18;   Lynn  v.  LeGierse,  not  able  to  indemnify  the    sheriff  in 
48  Tex.  138.  order  that  he  might  compel  him  to  make 
Wlaeonsln. — Pierstoff   v.  Jorges,  86  a  levy,  such  debtor  might  make  any 
VTift.  128,  wherein  it  was  determined  transfer  of   his    property,  no    matter 
that  the  creditor  might  prosecute  a  bill  how  fraudulent,  and  the  judgment  cred- 
to  set  aside  a  fraudulent  conveyance,  itor  would  be  remediless." 
notwithstanding  the  fact  that  the  prop-  See  further,  Gulltckson  v,  Madsen, 
erty    fraudulently    conveyed    still    re-  87  Wis.  19,  wherein  the  court  uses  the 
maioed  in  the  open  possession  of  the  following  language :  '*The  creditor  in 
debtor.  such  case  encounters  at  the  outset  a 
SlatittM  expressly    authorizing   the  fraudulent   obstruction  to    his   rights, 
sale  of  the  property  fraudulently  con-  placed  there  to   defeat  or  hinder  and 
"w^je^y  under  an  execution,  do  not  oust  delay  him,  and  under  it  another  claim- 
equity  of  its  jurisdiction  to  set  aside  ant  to  the   property  appears  under  an 
fraudnlent    conveyances.      Abbey    v.  instrument  ordinarily  valid  on  its  face, 
Commercial  Bank,  31  Miss.  4^4;  Cook  and  warns  the  sheriff  not  to  interfere, 
-v.  lohnson,  12  N.  J.  Eq.  51;   McRary  v.  under  peril  of  an  action  for  damages. 
Fries,    ^  Jones   Eq.    (N.   Car.)    233;  He,  in   turn,  in  the  exercise  of  a  just 
Planters',  etc..  Bank  v.  Walker,  7  Ala.  degree  of  prudence,  requires  indemnity. 
926;  Chardavoyne  r.  Galbraith,  81  Ala.  This  hinders  and  embarrasses  the  cred- 
521;   Phillips  V.  Wesson,  x6  Ga.  137;  itor,  and,  indeed,  he  may  not  be  able 
Scott  V,  Indianapolis   Wagon   Works,  to  give  it,  so  that  the  fraudulent  creditor 
48  Ind.  75,  wherein  juri^iction  was  and  mortgagee  keep  him  effectually  at 
entertained  to  set  set  aside  a  fraudulent  bay." 

anignment  of  corporate  stock;  Gordon  iBut  see  contra^  Stoddard  v,  McLane, 

f^.  I^welly  ax  Me.  351;  Myers  t^.  Amey,  56  Mich.  11,  wherein  doubt  was   ex- 
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litM  and  TpwimlMmBgM, — Such  jurisdiction  esctends  also  to  the 
removal  of  liens  or  incumbrances  which  have  been  fraudulently 
interposed  to  prevent  the  sale  of  property  at  a  fair  value  under 
execution.* 

6.  Statutes  Conferring  Jurisdiction. — ^The  power  of 
chancery  to  grant  such  relief  does  not  rest  on  any  statute,  but,  as 
has  been  said,  is  a  part  of  the  common-law  jurisdiction  of  the  court,' 
and  statutes  expressly  conferring  such  jurisdiction  merely  affirm 
the  common  law.' 

pressed  as  to  whether  a  creditor  who  mortgages  to  secure  fictitious  debts  was 

has  levied  an  execution   on   personal  maintained. 

property  fraudulently  conveyed,  should  See  also,  to  the  same  effect,  Stowell 

be  permitted  to  go  into  equity  to  sub-  v.  Haslett,  5  Lans.  (N.Y.)  380,  wherein 

lect  the  same  to  the  payment  of  his  the  court  said:  *'No  question  is  made 

judgment ;    Cooley,    J.,    saying :    "  In  that  the  action  is  not  properly  brought, 

general,  liens  obtained  by  levy  of  exe-  if  the  facts  stated  in  the  complaint  are 

cutions  on  personalty  do  not  require  established  by  the  evidence.     It  is  a 

the  aid  of  equity  for  meir  enforcement,  remedy  which  a  court  of  equity   will 

and    alleeed    fraudulent    transactions  always  give  in  aid  of  the  lien  of  a  judg- 

which  affect  them  are  best  investigated  ment,  and    to   enable    the   judgment 

in  the  courts  of  law."  creditor  to  enforce  his  lien." 

1.  Folkes  V,  Hayden,29  Miss.  123.  See  further  Warner  v.  Blakeman,  4 

nravdiilent  JndgmenU. — In  the  fol-  Keyes  (N.  Y.)  487,  in  support  of  the 

lowing  cases  the  jurisdiction  of  equity  jurisdiction  of  equity  to  grant  relief  to 

to  remove  judgments  confessed  in  fraud  a  judgment  creditor  where  a  mortgage 

of  creditors,  or  otherwise  fraudulently  is  fraudulently  kept  alive  after  it  has 

obtained  or  kept  alive,  is  maintained :  been  paid. 

Arrington    v.    Sherry,     5    Cal.    513,  Andlta  Quarela. — ^The  remedy  by  the 

wherein    it  was  determined  that  the  writ   of  audita  querela^  which,  if    it 

creditor's    remedy  is  by  a  resort    to  exists    at    all,  is  out  of   use,  and  by 

chancery,  and  not  by  a  motion  to   va-  which  a  party  having  the  legal  title  to 

Gate  the  judgment,  addressed  to  the  land  may  obtain  relief  against  disturb- 

court  in  which  it  was  rendered  ;  Shaw  ance  thereof  by  one  claiming  to  have  a 

V,  Dwight,  37  N.  Y.  244.  judgment  or  recognizance  binding  such 

See  also  National   Broadway  Bank  land,  is  not  available  to  a  judgment 

V,  Wessell  Metal  Co.,  59  Hun  (N.  Y.)  creditor  who  seeks  the  cancellation  of  a 

470,   wherein   it  was  determined  that  prior  judgment  that  has  been  paid,  and 

proceedings  instituted  by  a  director  of  will   not   debar    him    from   obtaining 

a  corporation  upon  a   judgment  con-  equitable  relief.    Shaw  v,  Dwight,  27 

fessed  in  his  favor  upon  a  valid  claim  N.  Y.  244. 

to  sell  the  property  of  the  corporation  2.  Per  Mullin,  C.  J.,  in  McCaffrey  v, 

at  an  inadequate    price,  and  thereby  Hickey,  66  Barb.  (N.Y.)489.     See  also 

prevent  a  creditor  who  had  previously  Chardavoyne  v.  Galbraith,  81  Ala.  521. 

instituted  an  action  against  the  corpora-  S.  Alden    v,  Gibson,  63  N.  H.   12, 

tion  from  obtaining  a  preference  over  wherein  Gen.  Laws   N.  H.,  c.  209,  $  3, 

other  creditors  of  the  corporation,  con-  authorizing    a    suit    in    equity  to   be 

stituted  a  transfer  of  the  property  of  brought  by  a  judgment  creditor  whose 

the   corporation  in  contemplation   of  execution  has  been  issued  and  returned 

insolvency  in  violation  of  Rev.  Stat.  N.  unsatisfied,  to  reach  property  conveyed 

Y.,  pt.  I,  c.  18,  tit.  4,  §  4.  by  a  debtor  in  fraud  of  his  creditors, 

See  further,  Meier  v,  Waco  State  etc.,  was  held  to  be  merely  an  affirm - 
Bank  (Tex.  Civ.  App.  1894),  ^7  ^-  ^*  tjict  of  common  law,  citing  Bay  State 
Rep.  881,  in  support  of  the  jurisdiction  Iron  Co.  v,  Goodall,  39  N.  H.  223 
of  equity  to  set  aside  judgments  ren-  Statute  Antliorizing  DtBCOvary  and 
dered  in  collusive  attachment  suits;  and  Bubjectlon  of  Intangible  Personal  Prop- 
Martin  V.  Atchison,  2  Idaho  590.  erty. — In  Lore  v,  Getsinger,  7  N.  J.  Eq. 

MdrtgagM. — In  Mann  v.  Appel,  31  191,  it  was  held  that  a  statute  (Rev. 

Fed.  Rep.  378,  jurisdiction  to  set  aside  Stat    N.    J.  921)  providing  that  the 
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c.  Suits  by  Purchasers  at  Execution  Sales.— According 

to  the  weight  of  authority,  a  creditor  who,  instead  of  filing  a  bill 
to  set  aside  the  fraudulent  conveyance,  has  sold  the  premises  un- 
der an  execution  and  purchased  them,  may  go  into  equity  after 
such  purchase  and  have  the  fraudulent  conveyance  set  aside,  al- 
though his  right  to  do  so  has  been  questioned  and  ably  debated.^ 

creditor  might  discover  and  reach  anjr  action  to  set  aside  a  fraudulent  convey- 

property  or  thing  in  action  belonging  ance  was  not  questioned. 

to  the   defendant,   and  any  property',  Maine. — Davis  v.  Walton,  80  Me.  461. 

money,  or  thing  in  action  due  to  him  or  lUitlsalppl. — Gallman  v.  Perrie,   47 

held  in  trust  for  him,  etc.,  in  no  man-  Miss.  131. 

ner  affected  the  law  as  to  the  rights  of  In  lUisonrl,  the  jurisdiction  is  firmly 
the  creditor  against  fraudulent  convey-  established.  Lionberger  v.  Baker,  88 
ances  of  property  that  might  be  reached  Mo.  447,  wherein  it  is  declared  that  the 
by  execution.  creditor  may  institute  a  suit  to  set  aside 
I.  OaUfbnda. — Hager  <&.  Shindler,  29  the  fraudulent  deed,  or  may  sell  the 
Cal.  48,  wherein  Shafter,  J.,  says:  land  under  execution  before  the  ascer- 
**  The  biUs  brought  upon  the  principle  tainment  of  the  debtor's  interest,  and 
of  quiaiim  et;  that  is,  for  fear  that  the  then  set  aside  the  fraudulent  deed  ;  but 
deeds  may  be  vezatiously  or  injuriously  the  court  adds,  "  it  is  to  be  regretted 
used  against  the  plaintiff  when  the  evi-  that  the  former  course  is  not  more  fre- 
lieoce  to  impeach  them  may  have  been  quently  pursued,  and  thereby  avoid 
lost.  The  justice  invoked  is  not  the  sacrifice  of  property  and  specula- 
remedial,  so  much  as  precautionary  or  tion  attending  such  execution  sales. 
preventive.  If  an  instrument  ought  «  «  «  But  the  right  of  the  creditor  to 
not  to  be  used  or  enforced,  it  is  against  pursue  either  course  is  well  established 
conscience  for  the  party  holding  it  to  in  this  state." 

retain  it,  since  he  can  retain  it  only  for  Nnr  Jersey. — In  King  v.  Storey,  19 

some  sinister  purpose.     If  it  is  a  deed  N.  T.  £q.  83,  jurisdiction  was  exercised 

purporting  to  convey  lands  or  other  witnout  any  question  as  to  the  right  of 

hereditaments,  its  existence  in  an  un-  the    purchaser    to    maintain    the    ac- 

canceled  state  necessarily  has  a  ten-  tion. 

dency  to  throw  a  cloud  over  the  title,  New  York. — In  Erickson  v,  Quinn, 
and  It  U  always  liable  to  be  applied  to  15  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.) 
improper  purposes.  Preventive  justice  166,  it  was  determined  that  the  plain- 
is  what  is  needed,  and  a  court  of  law  tiff  in  a  suit  to  set  aside  a  fraudulent 
has  no  power  to  administer  it.'*  conveyance  of    land   might,    pending 


L. — Frakes  v.  Brown,  2  Blackf.  such  suit,  sell  the  land  on  execution 
(Ind.)  295.  But  the  opinion  in  this  case,  and  purchase  the  land  himself ,  and  pro- 
as stated  in  Smith  v.  Cockrell,  66  Ala.  ceed  with  his  suit  for  the  purpose  of 
80^  contains  no  argument  in  support  of  removing  the  cloud  upon  his  title. 
chancery  jurisdiction,  and  the  record  BontlL  Carolina. — In  Charleston  Bank 
does  not  show  who  was  in  possession,  v.  Dowling  (S.  Car.  1896),  23  S.  £. 
whether  the  purchaser  at  the  execution  Rep.  982,  it  was  determined  that  a 
sale  or  the  fraudulent  vendee.  creditor  who,  at  an  execution  sale,  bid 
In  Iknra,  by  statute,  a  judgment  is  a  off  land  fraudulently  conveyed  and 
lien  upon  the  real  estate  of  the  defend-  who,  by  reason  of  the  fact  that  he  had 
ant,  including  all  his  rights  thereto  and  not  received  the  sheriff's  deed  could  not 
interest  therein,  equitable  as  well  as  maintain  ejectment,  was  entitled  to 
legal,  and  a  judgment  creditor   may  equitable  relief. 

sell,  under  execution,  land  which  the  Texas. — Lehmberg  v,  Biberstein,  51 

debtor  has  fraudulently  conveyed,  and  Tex.  457 ;   Lynn  7;.  LeGlerse,  48  Tex. 

when  he  becomes  a  purchaser  he  may  138.     In  the  latter  case  the  court  says: 

file  his  bill  in  equity  to  quiet  the  title.  *'If  the  result  of  the  attempted  fraud 

Harrison     v,    Kramer,    3    Iowa    561 .  has  been  the  sale  of  the  land  at  much 

See    also     Pearson    v,    Maxfield,    51  less  than  its  value,  the   parties  have 

Iowa  j6^  wherein  the  right  of  a  cred-  brought    the    loss    upon   themselves,'* 

itor  alter  he  had  purchased  the  prem-  citing  Castro  v,   lilies.  22  Tex.  ^80; 

lies  at  an  execution  sale  to  maintain  an  Wood  v.  Chambers,  20  Tex.  347 ;  Han- 
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In  Alabama^  Michigan^  and  North  Carolina^  the  courts  refuse  to 
entertain  such  bills,  on  the  ground  that  it  would  be  inequitable  to 
allow  the  sale  to  be  made  under  an  execution  while  there  is  a 
cloud  upon  the  title  by  which  the  market  value  of  the  property  is 
affected,  and  afterwards  to  remove  the  incumbrance ;  and  because, 
when  the  purchaser  is  not  in  possession,  the  remedy  by  ejectment 
is  considered  adequate.^ 

cock  V,  Horan,  15  Tex.  507.     See  also  from   title,  and  suck  bills  cam  only  he 

Hart  V.  Rust,  46  Tex.  573.  maintained  by  parties  who  are  in  pas- 

Property  Fraadvlantlif  PnroluuMd  In  session,    Thej  alone  need  such  reme- 

Hame  of  VOlnntaor.— Where,  by  stat-  dial  assistance,  for  they  alone  are  wiVil- 

ute,  an  execution  may  be  levied  upon  out  power  to  institute  a  suit  at  law^  and 

property   which  the  debtor  has   pur-  thus  test  the  relative  strength  of  the 

chased  and  fraudulently  procured  to  be  rival  titles.    Second.  If  such  purchaser 

conveyed  to  a  third  person,  the  creditor  at  sheriff's  sale  can  maintain  a  bUl  to 

may  purchase  such  property  at  an  exe-  have  such  fraudulent  deed  canceled  as  a 

cution  sale  and  then  go  into  equity  to  cloud  on  his  title,  it  must  be  on  the 

obtain  title.    O'Connell  v,  Taney,  16  ground  that  a  verdict  and  judgment  in 

Colo.  353.    See  also  Jordan  v,  Busch-  his  favor,  pronouncing  his  title  supe- 

merer,  97  Mo.  9^;  Bobb  v.  Woodward,  rior  to  that  of  his  adversary,  and  put* 

50  Mo.  95 ;  Herrington  v,  Herrington,  ting  him  in  possession,  fail  to  secure  to 

27  Mo.  560;  Zoll  V,  Soper,  75  Mo.  460;  him  aU  he  is  entitled  to.    If  this  be  so, 

Godbold  V.  Lambert,  8  Rich.  £q.  (S.  then  such  bill  would  be  maintainable 

Car.)  155.  as  well  after  as  before  recovery  at  law. 

But  unless  the  levy  of  an  execution  Indeed,  better  after  recovery,  for  then 

upon  property  so  situated  is  authorized  complainant  would  be  in    possession 

by    statute,   creditors     should     resort  — an  important  element  in  every  claim 

primarilj to  equitj.  Carlisle  f.Tindall,  to  have  a  cloud    removed  from    title. 

4^  Miss.  229 ;  Everett  v.  Raby,  104  N.  Third.    The    establishment    of    such 

Car.  479.     in  the  latter  case  it  was  de-  principle  would  render  two  suits— one 

termined  that  since  the  complaint  was  at  law,  and  one  in  equity — ^proper,  if 

wholly  without  equity,  the  defendant,  not  necessary,  in  all  cases  where  the 

although  he  filed  no  answer,  was  en-  adversary  parties  have  each  a  claim  of 

titled  to  have  set  aside  a  judgment  ren-  title  not  void  on  its  face;  or,  what  is  a 

dered  in  accordance  with  the  prayer  of  more  marked  anomaly,  would  open  the 

the  complaint.  door  of  the  Chancery   Court  for  the 

See    also  Jimmerson    v,  Duncan,  3  trial  ^  all  ejectment  suits  between  par^ 

Jones  (N.  Car.)  537,  and  Page  v.  Good-  ties  thus  circumstanced^  on  the  familiar 

man,  8  Ired.  £q.  (N.  Car.)  16,  in  which  and  well-defined    principle  that    that 

case  it  was   determined  that  Act  N.  court,  acquiring  jurisdiction  for  one  le- 

Car.  181 2,  authorizing  the  sale  under  gitimate  purpose,  will  generally  retain 

execution  of  property  held  in  trust,  did  the  case,  and  administer  complete  re- 

not  applj  to  trusts  infected  with  fraud,  lief,  without  turning  the  parties  over 

in  respect  to  which  the  court  would  to  the  delay  and  expense  of  an  inde- 

not  act  at  the  instance  of  the  cestui  que  pendent  suit  at  law." 

trust,  MloMgan.— -Marshall     v,    Blass,    82 

1.  Smith  v.Cockrell,  66  Ala.  64.    In  Mich.  518.  See  also  Cranson  v.  Smith, 

this  case,  it  being  argued   **  that  the  47  Mich.  180,  wherein  Marston,  C.  J., 

fraudulent    deed,  if   left  outstanding,  says:  <*At  the  time  the  levy  and  sale 

may  be  the   foundation  of   a  suit  at  was  made  under  the  execution,  com* 

some  future  day,  which  the  complain-  plainant,  the  judgment  creditor,  had 

ant  may  be  called  on  to  defend  when  lull  and  ample  knowledge  of  the  con- 

his  sources  of  evidence  are    lost   by  veyance,  «  «  «  the  deed  having  been 

lapse  of  time,  or  by  the  death  or  ab-  duly  recorded.    The  complainant  did 

sence  of  witnesses,"  Stone,  J.,  in  deliv-  not    then,  althou^    he    had  an    un- 

ering  the  opinion  of  the   majority'  of  doubted  right  to,  file  his  bill  in  aid  of 

the  court,  said:  "First  This  is  the  pre-  his  execution,  and  if  the  conveyance 

else  ground  on  which  courts  of  equity  was  fraudulent  have  it  set  aside,  thus 

rest  their  jurisdiction  to  remove  clouds  restoring  and  revesting  the  legal  tUle 
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d.  Suits  to  Reach  Property  Fraudulently  Purchased 
IN  Name  of  Volunteer.— Where  the  debtor,  for  the  puipose  of 
delaying  and  defrauding  his  creditors,  purchases  land,  and  fraudu- 
lently procures  a  conveyance  to  be  made  to  a  third  person,  in- 
stead of  himself,  equity  has  ample  jurisdiction  to  subject  the 
property  so  purchased  to  the  payment  of  creditors ;  and  in  some 
states  this  jurisdiction  is  expressly  conferred  by  statutes.^ 

« 

in  his  judgment  debtor,  and  thus  en-  further  ground  that  it  would   be  in- 
able  intending  purchasers  to  compete  equitable  to  permit  him,  after  having 
-with  him  at  the  sale.    He  preferred  to  purchased  the  premises  with  knowledge 
leare  the  matter  not  onlj  in  doubt  as  of  the  cloud  upon  the  title,  for  an  in- 
to the  fraudulent  character  of  the  con-  adequate  price,   bj  a  suit    in    equity 
▼ejance,  but  thereby  to  prevent  any  to  obtain  the  title    to  the  land,  and 
person  from  bidding  against  him,  as  deprive     other     creditors     of    their 
fmrchasers  under  the  levy  made  and  rights  to  resort  to  it.    Nash,  C.  }.,  de- 
interest  sold  could  not  have  moved  to  livered  an  able  dissenting  opinion,  ad- 
lijive   the  conveyance    declared  void,  mitting  that  he  was  unable  to  find  any 
Xhe  complainant  could  not  thus  ac-  precedent  for  such  a  suit  in  England 
quire   the  title  and  then  come  into  a  or  the  United  States,  except  FVakes  v* 
Gonrt  of  equity  and   ask  to  have  the  Brown,  2  Blackf.  (Ind.)  295,  and  com- 
deed  set  aside.    He  is  too  late  and  has  bated  the  argument  of  his  associates 
no  standing  in  this  court  for  such   a  that  it  would  be  inequitable  to  permit 
purpose.     He  should  have  filed  his  bill  the   plaintiff  to  maintain  the  suit,  by 
after  tlie  levy  and  in  aid  of  his  execu-  pointing  out  that  the  plaintiff,  instead 
tion,  so  that  a  fair  sale  of  the  premises  of  selling  the  premises  under  an  execu- 
could  have  been  had."  And  the  remark  tion,  might  have  brought  a  creditor's 
of  Christiancy,  J.,  in  Trask  v.  Green,  bill  for  his  own  benefit  and  that  the 
9  Mich.  j68,  that  the  creditor  "  may,  fund  would  not  have  become  a  joint 
doubtless,  file  his  bill  in  a  proper  case  one  if  the    other    creditors    had  not 
after  sale  to  remove  the  cloud  created  chosen  to  prosecute  their  rights,  and 
by  the  fraudulent  conveyance,"  was  de-  he  died  the  case  of  Bennet  v.  Mus- 
cLtfed  to  be  uncalled  for.  On  a  motion  grove,  2  Yes.  51,  wherein  Lord  Hard- 
for  rehearing  (Cranson  v.   Smith,  47  wicke  said  that  a  subsequent  purchaser 
Mich.  647),  it  was  said,  "  If  the  judg-  for  an  equitable  consideration,  desir- 
ment  creditor  is  entitled,  of  strict  legal  ing  to  get  the  better  of  a  voluntaiy 
right,  to  proceed  to  the  sale  when   the  fraudulent   conveyance,  which  is  at- 
title  of  record  is  not  in  the  judgment  tended  with  actual  fraud,  may  go  to 
debtor,  and  when  competition  at  the  law  by  ejectment  and  recover  the  pos- 
aale  will  be  precluded  by  that  fact,  it  is  session,  or  resort  to  equity  to  have  the 
DO  more  than  justice  to  leave  him  to  conveyance  set  aside.    Walker  v.  Bur- 
rely  upon  the  strict  legal  right,  and  to  rows,  i  Atk.  94,  and  Oxley  and  Lee,  i 
tenise  equitable  assistance  in  perfecting  Atk.    625,   were    also    cited,   wherein 
a   tale  that  ought   not  to  have  been  Lord  Hard  wicke  declared  the  principle 
made  under  the  circumstances.''    See  that  a   purchaser  from    a   fraudulent 
fiirtber  Messmore  v.  Huggard,46  Mich,  grantor  or  donor  will  be  aided  by  a 
558.    But  see,  contra^  an  obiter  dictum  court  of  equity  in  protecting  his  title, 
in  Cleland  v.    Taylor,   3   Mich.  202,  although  he  purchase  with  full  notice 
wherein  the  question  was  whether  the  of  the  fraudulent  conveyance. 
purchaser  was    entitled  to    have  the  See  also  Dobson  v»  Erwin,  i  Dev.  & 
fraud    inquired  into  in  an  action  of  B.  (N.  Car.)  569,  wherein  the  court, 
ejectment  without     determining     whether    the 
Vortli  C^^^iff^^. — ^Thigpen  v.  Pitt,  i  plaintiff  might  have  resorted  to  equity, 
Jones  Eq.  (N.  Car.)  49,  wherein  the  held  that  he  was  entitled  to  maintain 
opinion  of  the  majority  of  the  mem-  ejectment. 

hers  of  the  court  was  based  upon  the  1.  Colorado. — In  O'Connellv.Taney, 

gronnd  that  the  plaintiff  could  success-  16  Colo.  353,  it  was  determined  that 

fnlly  defend  or  prosecute  an  action  of  under  a  statute  (Gen.  Stat.,  §  83),  pro* 

ejectment,  according  to  whether  he  was  viding    that    every    interest   in  land^ 

or  was  not  in  posaession,  and  upon  the  whether  legal  or  equitable,  might  be 
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ennmdB  upon  Whleh  ^nrlidietion  it  Aaranftd. — Where  a  creditor  pays  for 

land  and  has  the  same  conveyed  to  another,  a  court  of  equity  will 

sold  under  execution,  a  creditor  had  Hamlenv.  McGillicuddy,63Me.  368, 

his  choice  of  two  remedies,  either  to  go  wherein    it  was  determined  that  the 

Into  equity    in    the    first  instance  to  creditor  need   not  levy  an  ezecution 

reach  the  interests  of  the  debtor  in  upon  the  premises, 

land    which    he    had    purchased    and  Call  v,  Perkins,  65  Me.  439,  wherein 

caused  to  be  conveyed  to  his  wife,  or  to  the  husband  paid  for  land  and  procured 

cause  an  execution  to  be  levied  and  to  it  to  be  conveyed  to  his  wife  before  the 

purchase  the  interest  of  the  debtor  in  complainant's  debt  accrued,  and  it  was 

the  land  at  the  execution  sale,  and  then  held  that  the  land  could  not  be  taken 

go  into  equity  to  have  such  interest  on  execution,  and    that    a   resort  to 

determined.     The  former  course  was  equity  was  necessary.    See  also  Aij^s- 

recommended  as  the  better,  for  the  taSav. Bank  v.  Grossman  (Me.  1886), 7 

reason  that  until  the  interests  of  the  Atl.  Rep.  396;  Low  v.  Marco,   53  Me. 

judgment  debtor  in  the  property  had  45 ;  Des  Brlsay  v,  Hogan,  53  Me.  554 ; 

been  established  by  a  court  of  com-  Webster    v,    Folsom,    58    Me.    330; 

petent  jurisdiction,  a  sale  would   not  Warner  v,  Moran,  60  Me.  227. 

be  likely  to  result  in  anv  substantial  KarylAad.^ Warner  v.  Dove,  33  Md. 

diminution  of  the  creditors  claim.  579,  wherein   the  court  says:  "There 

IMaware. — Newell     v.    Morgan,    2  can  be  no  doubt  of  the  right  of  these 

Harr.  (Del.)  225.  creditors  to  the  remedy  they  seek,  pro- 

norlda. —  Robinson    v.    Springfield  vided  the  allegations  of  their  bill  are 

Co.,  21  Fla.203,  wherein  It  is  said  that,  sustained  by  sufficient  proof." 

although  this  device  to  defraud   cred-  Michigan. — Harwood  v.  Underwood, 

itors  is  considered,  by  at  least  some  of  28    Mich.  427.     See    also   Thayer   v. 

the  courts,  not  to  be  within  the  statute  Swift,  Harr.  (Mich.)  430. 

of  fraudulent  conveyances,  yet  the  juris-  HlsslBBipiiL — Carlisle   v.  TIndall,   49 

diction  of  equity  is  ample.  Miss.  229,   wherein    the    court   says : 

nilnolB.— Mitchell  v.Byrns,67  111. 522.  **  There  has  been  a  difference  in  the 

Indiana. — Eiler  v,  Crufl,  112  Ind.  318,  courts  as  to  the  precise  ground  and  prin- 

wherein    the    court    says:    **When  a  ciple  upon  which  equity  proceeds  to 

debtor  purchases  property  and  pays  the  reach  and  subject  properl^  thus  situated 

consideration  therefor  out  of  money  to  creditors.    This  much  seems  to  have 

which  might  have  been  subjected   to  been   concurred  in:    That  if  the  cir- 

the  payment  of  his  debts,  and  takes  cumstances  clearly   indicate    that  the 

the  title  to  the   property  so  paid  for  in  provision  for  the  wife  was  contrived 

the  name  of  a  volunteer,  for  the  pur-  and  intended  to  evade  the  just  demands 

pose  of  defrauding  his  creditors,  the  of  creditors,  then  to  the  extent  of  the 

latter  have  a  right  to  subject  property  debtor's    means    thus    employed,    the 

so  paid  for,  unless  at  the  time  the  con-  grantee  shall  be  esteemed  as  holding 

veyance  was  taken,  or  when  the  suit  the  property  in  trust  for  the  creditors, 

was  commenced,  the  debtor  had  a  suf-  See  also  Winters  v,  Claitor,  54  Miss, 

ficient  amount  of  other  property  subject  341,  in  which  case  it  is  said  that  the 

to    execution,   so    that    the    creditors  grantees  will  be  esteemed  as  trustees 

might  have  collected  their  debts  by  the  for  creditors. 

ordinary  processes  of  the  court,  with-  MissonrL — Peay  v.  Sublet,  i  Mo.  449. 

out  resorting  to  the  property  so  con-  See  also  Jordan  v.  Buschmeyer,  97  Mo. 

veyed,  or  unless  the  debtor  is  entitled  94,  wherein  a  bill  was  entertained  by  a 

to  hold  the  property  exempt  from  ex-  creditor  who  had  purchased  property 

ecution.*'    See  also  Demaree  v.  Dris-  so  situated  at  an  execution  sale,  with- 

kill,  3  Blackf.  (Ind.)  X15.  out  any  question  as  to  the  jurisdiction 

Maine.— By  Rev.  Stat  Me.,  c.  61,  §  i,  of  the  court 

when  payment  for  property  conveyed  Hew  Jersey. — Haggerty  v.  Nixon,  26 

to  a  wife  is  made  by  her  husband,  the  N.  J.  Eq.  42.    See  also   Williams  v, 

property  "ipay  be  taken  as  the  prop-  Michenor,  11  N.  J.  Eq.  520,  wherein 

erty  of  her  husband  to  pay  his  debts  the  bill  was  brought  by  a  creditor  who 

contracted  before  such  purchase.'*  The  had  attached  the  interest  of  the  debtor 

jurisdiction  of  equity  to  subject  such  in  land  which   he   had  paid   for  and 

property  has  been  maintained  in  the  caused  to  be  conveyed  to  his  wife, 

following  cases :  Hew  York.— Watson    v,    LeRow,  6 
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enforce  payment  of  judgments  out  of  such  land,  not  upon  the  idea 
that  they  are  liens  on  the  land,  but  because  the  debtor  has  re- 
sorted to  a  shift  and  device  to  hide  and  conceal  his  means  from 
liis  creditors ;  and  the  grantees  under  the  deeds  will  be  esteemed 
as  trustees  for  creditors.^ 

8.  Suits  to  Subject  Property  Hot  Beaohable  by  Sxeeation — (a)  in  fiM 
At——  of  etatnto. — It  has  finally  become  the  settled  doctrine  in 
England,  after  various  conflicting  decisions  upon  the  question, 
that,  aside  from  acts  of  Parliament  authorizing  choses  in  action, 
equitable  interests  and  other  property  not  reachable  by  execution, 
to  be  subjected  to  the  payment  of  judgments,  bills  in  chancery 
to  reach  such  property  are  not  maintainable.^ 

Barb.  (N.  Y.)  481,  decided  under  z  Rev.  fraud  of   creditors,    purchased    stock 

Stat.  N.  Y.  728,  $§51,53,  providing  that  with  his  own  money  and  vested  it  in 

-when  land  is  conveyed  to  another  than  trustees    for    the    benefit    of    himself 

the  person  who  paid  the  consideration  for    life,    of    his    wife    for    her    life, 

therefor,  no  trust  shall  result  for  the  and    afterwards    for    the     benefit    of 

benefit  of  the  person  who  paid  the  con-  his    children,   equity  will  decree  the 

sideration,   but   only   in   favor  of    his  trust  estate  to  be  sold  and  applied  to 

creditors.    It  was  determined  that  the  the  payment  of  the  creditors,  although 

trust   so    resulting    was    an  equitable  the  stock  was  not  subject  to  a  levy  and 

interest  which   might    be   reached   in  sale  upon  execution  at  law.    See  also 

equity.    See  also  Stokes  v.  Amerman  Rex  v.  Marissal,  3  Atk.  192;  Edgell  v, 

(Supreme  Ct.),  7  N.  Y.  Supp.  733.  Haywood,  3  Atk.  352;  Horn  v,  Horn, 

Vmrtli  Carolina. — ^Jimmerson  v.  Dun-  Ambl.  79;  Partridge  v,  Gopp,  Ambl. 

can,  3  Jones  (N.  Car.)  537;  Everett  v.  598;  Smither  v,  Lewis,    i  Vern.   398. 

Raby,    104   N.  Car.  479;    Guthrie  v.  Subsequently,   however,   even   in  this 

Bacon,    107    N.    Car.  337,    and  cases  class  of   cases,    the    jurisdiction    was 

therein  cited ;  Rhem  v,  TuH,  13  Ired.  denied  by  Lord  Eldon  and  others,  for 

(N.   Car.)   57;    Page  v,  Goodman,  8  the  reason  that  the  statutes  of  Elizabeth 

Ired.  Eq.  (N.  Car.)  16.  were  not  intended  to  enlarge  the  reme- 

Boatli  Camina. — Grodbold    v.   Lam-  dies  of  creditors,  or  to  subject  to  execu- 

bert,  8  Rich.  Eq.  (S.  Car.)  155.  tion   any  property   not  already  liable 

TeniiMMa. — Gray  v.  Faris,  7  Yerg.  thereto. 

(Tenn.)  155,   wherein   it   is  said   that  In  Dundas  v.  Dutens,  x  Yes.  Jr.  196, 

where  personal  property  is  purchased  2  Cox   235,    Lord  Thurlow  said :  *'  Is 

by  a  debtor  in  the  name  of  another,  there  any  case  where  a  man,  having 

such  other  "holds  as  trustee  for  cred-  stock  in  his  own  name,  has  been  sued 

itors,  and  they  can  enforce  their  claims  for  the  purpose  of  having  it  applied  to 

by  appeal.*'  satisfy  creditors?    Those  things,  such 

West  Ylrglikla. — Rose  v.  Brown,    11  as  stocks,  debts,  etc.,  being  choses  in 

W.  Va.  122.  action,  are  not  liable;  they  could  not 

1.  Winters  v.  Claitor,  54  Miss.  341.  be  taken  on  a  levari  facias,  ♦  ♦  ♦  If 

8.  Bngland. — In   the   early  cases,  in  the  court  was  of  opinion  ***  that  there 

which  the  power  of  equity  to  subject  was  any  lien  upon  the  stock  by  which  it 

choses  in  action  and  other  intangible  was  capable  of   being    affected,    that 

property  of  the  debtor  to  the  satisfaction  might  be  the  foundation  of  it  [the  ju- 

ofjudgments  was  considered,  the  debtor  risdiction];  but  if  not,  it  is  quite  new 

bad    made    a    fraudulent  conveyance,  to  me  that  this  court  can  touch  it,    I 

settlement,  or  other  disposition  of  this  have  never  heard  of  such  a  thing.'* 

species  of  his  property.     In  these  early  And  in  Grogan  v.  Cooke,  2  B.  &  B. 

cases,  decided  by  Lord  Hardwicke  and  230,  Lord  Manners,  referring  to  the 

other  chancellors,  the  jurisdiction  was  case  of  Dundas  t;.   Dutens,  i   Yes.  Jr. 

exercised  in  favor  of  the  creditor.  196^  2  Cox  235,  reports  Lord  Thurlow 

Taylor  v.  Jones,  2  Atk.  600,  according  as  having  said :  '*The  opinion  in  Horn 

to  Chancellor  Kent,  lays  down  the  great  v,   Horn     is    so   anomalous  and    un- 

and  leading  doctrine  in  favor  of  the  founded  that  forty  such  opinions  would 

creditor,  that  where  the  debtor  has,  in  not  satisfy  me.    It  would  be  prepos- 

40d  Yolume  Y. 


Bfoity  Julidiedm.  CREDITORS '  BILLS.  Mti  to  Soltfaol  fi^pnij. 

The  reason,  it  is  said,  why  choses  in  action,  stocks,  debts,  etc, 
according  to  the  general  rules  of  the  court  of  chancery,  will  not 
be  subjected,  is  because  the  court  takes  notice  that  the  creditor 
has  a  method  by  the  ordinary  rules  of  law,  either  to  compel  satis- 
faction by  seizing  the  person,  or,  where  the  person  cannot  be  taken, 
by  proceeding  to  an  outlawry,  and  taking  the  lands  as  well  as 
effects  into  the  hands  of  the  king,  which,  as  of  course,  are  then 
applied  in  satisfaction  of  creditors*^ 

terouB  and   absurd    to    set    aside    an  v.  Fentress,  Phil.  Eq.  (N.  Car.)  329; 

agreement  whichi  if  set  aside,  leaves  Powell  v,   Howell,    63    N.  Car.  283; 

the  stock  in   the  name  of  the  person  Yarbrough  v,  Arlington,  5  Ired.  Eq. 

where  you  could  not  touch  it.**    See  (N.  Car.)  291 ;  Cress  well  v.  Smith,  3 

also     McCartj   v.     Gould,     i    B.    &  Tenn.  Ch.  416. 

B.  389;  Cockrane  v.  Chambers,  Mich.  ▲  Statute  Ahollahliig  the  Wztt  of  Ca. 

Term,   1825 ;  a  manuscript  opinion  of  Ba.   was  held  in  North    Carolina  to 

Lord  Eldon  cited  in  a  note  to  Horn  v,  have  the  effect  of  originating  a  juris- 

Hom,  Ambl.  79;  Mathews  v.  Feaver,  i  diction  in  equity  to  compel  debtors  to 

Cox  278.     See  further  Nantes  v.  Cor-  appljr  their  choses  in  action  to  the  dis- 

rock,  9  Yes.  Jr.  188;   Rider  v.  Kidder,  charge  of  their  debts.    Hook  v.  Fent- 

10  Yes.  Jr.  360;   Bank  of   England  v.  ress,  Phil.  Eq.  (N.  Car.)  229. 

Lunn,   15  Yes.  Jr.  569,  wherein  it  is  In  Hough  v»  Cress,  4  Tones  Eq.  (N. 

said  that  stock  is  not  liable  to  the  paj-  Car.)  295,  it  is  said,  hy  Kuffin,  J.,  that 

ment  of  debts  during  the  lifetime  of  upon  a  judgment  against  a  woman,  and 

the  proprietor  in  any  way  except  under  a  return  of  nulla  bona,  equity  would,  of 

a  commission  of  bankruptcy.  necessity,  apply  debts  due  to  her  in 

As  said  by  Senator  Root,  in  Durant  satisfaction  of  the  judgment,  since  the 
V,  Albany  County,  26  Wend.  (K.  Y.)  statute  forbidding  the  arrest  of  females, 
89,  the  rule  was  so  variant  in  England,  upon  the  clear  ground  that  there  is  no 
the  decisions  of  the  courts  were  so  con-  other  remedy,  and  that  her  property 
tradictory,  and  the  acknowledged  juris-  must  be  made  amenable  in  some  way. 
diction  of  the  court  of  chancery  at  dif-  This,  however,  is  mere  obiter* 
ferent  periods  was  so  different,  that  the  In  Maryland,  it  was  held  that 
cases  of  Spader  v.  Davis,  5  Johns.  Ch.  ''  where  a  party  cannot  obtain  relief  at 
(N.  Y.)  280,  30  Johns.  (N.  Y.)  554,  and  all,  either  by  an  ordinary  execution  or 
Donovan  v.  Finn,  Hopk.  (N.  Y.)  59,  by  the  extraordinary  process  of  out- 
were  decided  as  cases  of  first  impres-  lawry  or  attachment,  by  reason  of  the 
sion.  peculiar  situation  of  the  proper^,  or 

Reference  is  made  to  the  following  the  equitable  nature  of  the  title  to  it, 

cases  for  able  and  exhaustive  reviews  he  may  obtain  relief  by  bill  in  equity." 

of  the  English  cases,  such  as  the  limits  Watkins  v.   Dorsett,   i    Bland   (Md.) 

of  this  article  will  not  permit.   Bayard  530.    But  in  that  case,  as  the  statute 

V,  Hoffman,  4  Johns.  Ch.  (N.  Y.)  450;  had    armed    the    court    of    chancery 

Hadden  v.  Spader,  20  Johns.  (N.  Y.)  with    all    such     new    and    additional 

554;  Donovan  v,  Finn,  Hopk.  (N.  Y.)  process  as  was  deemed  necessary  to  an 

59;  Greene  V.  Keene,  14  R.  I.  388,  51  effectual  exercise  of  its  powers,  and  had 

Am.  Rep.  400.  omitted  to  confer  jurisdiction  to  issue 

Aeta  of  ParlUmant. — By  i  &  2  Vict,  an  attachment,  it  was  determined  that 

no,  and  27  &  28  Vict.  112,  a  judgment  equity    was    without    jurisdiction    to 

debtor's    interests    in    land,  and   also  award  an  attachment, 

stocks,  funds  and  annuities  held  by  him  But  see,  contra,  Creswell  v.  Smith,  2 

in  his  own  name,  or  in  the  name  of  Tenn.  Ch.  ^16,  wherein  Cooper,  Ch., 

another  in  trust  for   him,   are  made  says  that  "  tne  remedy  was  plain,  ade- 

available  for  the  pavment  of  his  debts,  quate  and  unembarrassed  at  law— by 

Hatton  V,  Haywood,  L.  R.  9  Ch.  229.  seizure  of  the  person   of   the  debtor, 

1.  Edgell  V,  Haywood,  3  Atk.  356;  or  proceedings  in  outlawry— and  the 

Bland,  Ch.,  in   Watkins  v.  Dorsett,  i  abolishment  of  these    legal  remedies 

Bland  (Md.)  534;  Brown  v.  Long,  2  could  not  confer  upon  equity  a  juris- 

J>er.  &  B,  Eq.  (N.  Car.)  138;  Hook  diction  it  did  not  have  before.'* 
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IntlM  Vaited  BtotM,  however,  according  to  the  preponderance  x>f 
authority,  such  bills  are  sustained,  especially  where  the  debtor  has 
been  guilty  of  fraudulent  practices  in  withholding  or  concealing 
this  character  of  property ;  the  decisions  in  favor  of  the  jurisdic- 
tion being  based,  no  doubt,  upon  the  early  English  cases  in  favor 

of  the  creditor,  and  the  fact  that  the  capias  ad  satisfaciendum  has 
been  abolished.^     But,  in  at  least  three  or  four  of  the  United 

1.  AlatMiina  — Lucas  v,  Atwood,   2  541,  wherein  Warner,  J.,  says:  **The 

Stew.  (Ala.)  378,  wherein  it  is  said,  bj  fact  that  the  judgment  creditor  has  ez- 

Lipacomb,  C.   J. :  '*  The  principle  is  hausted  all  his  legal  remedies  without 

believed  to  be  well  settled  that  a  court  obtaining  satisfaction  of  his  judgment 

of  chancery  will   lend  its  aid  to  the  gives  him  a  right  to  come  into  a  court 

creditor  of  a  firm  in    pursuit    of  an  of  equity  and  ask  its  assistance  to  reach 

equitable  fund  for  the  satisfaction  of  the  fund  *  *  *  held  in  trust  for   the 

t&is    debt.  «  *  *  The    principle    upon  judgment  debtor."     In  that  case,  how- 

^irhicfa  this  rule  has  been  established  is  ever,   the   complainants    were  denied 

that  all  the  funds  of  a  debtor,  whether  relief  because  the  fund  (a  distributive 

in   equity   or  at  law,  should   be  held  share)  was  not  held  in  the  right  of  the 

subject  to  the  payment  of  his  debts."  judgment  debtor,  but  belonged  to  his 

Citing  M*Dermutt  v.  Strong,  4  Johns,  wife. 

Ch.  (N.  Y.)  687;  Williams  t;.  Brown,  IllJiiols.— In  Durand  v.  Gray,  129 
4  Johns.  Ch.  (N.  Y.)  683;  Brinkerhoff  111.  9,  Schofield,  J.,  says  that  the  Illi- 
'o.  Brown,  4  Johns.  Ch.  (N.  Y.)  671.  nois  statute  authorizing  the  judgment 
See  also  Brown  v.  Bates,  10  Ala.  creditor  to  discover  and  reach  **any 
432,  wherein  Collier,  C.  J.,  in  com-  property  or  thing  in  action  belonging 
menting  upon  Act  Ala.  Jan.,  1844,  to  the  defendant,"  etc.,  *'  introduces  no 
expressly  authorizing  such  a  suit,  says :  new  principle  and  is  but  affirmative  of 
"  It  was  held  in  this  state,  long  previous  common  law;"  citing  Ballentine  v. 
to  the  Act  of  1844,  that  a  judgment  Beall,  4  111.  203,  and  Miller  v.  David- 
creditor  who  had  exhausted  his  legal  son,  8  111.  522.  The  first  of  these  cases 
remedies  might  |;o  into  equity  for  the  was  a  suit  to  reach  land  which  a 
purpose  of  subjecting  the  equitable  decedent  had  purchased  and  had  con- 
estate  of  the  debtor,  or  other  interests  veyed  to  a  third  person  in  trust  for 
that  could  not  be  made  available  at  himself ;  the  second  was  a  suit  to  reach 
law."  See  further  Roper  v,  McCook,  an  equitable  interest  in  land  of  a  living 
7  Ala.   318,  and   Lyon  v.  Boiling,  9  debtor. 

Ala.  463.  naryland. — See  Watkins  v.  Dorsett, 

CaUfinnla. — Tatum  v.  Rosenthal,  95  i   Bland   (Md.)  530,  wherein    Bland, 

Cal.  129,  contains  a  favorable  dictum  Ch.,  after  adverting  to  the  fact  that  or- 

as  to  the  jurisdiction  of  equity  to  sub-  dinarily  the  court  of  chancery  is  with- 

ject  property  which  is  not  reachable  out  jurisdiction  to  subject  choses  in 

''on  account  of  fraud  or  the  existence  action,  stocks,  debts,  etc.,  because  the 

of  a  trust; "  that  being  a  suit  by  judg-  court  takes  notice  that  the  creditor  has 

ment  creditors  of  an  insolvent  corpo-  a  method  by  the  ordinary  rules  of  law, 

ration  to  subject    unpaid    stock   sub-  either  to  compel  satisfaction  by  seizing 

scriptions.  the  person,  or  by  process  of  outlawry, 

Qeorgia.  —  McGough    v.    Insurance  savs :  '*  But  where  a  party  cannot  ob- 

Bank,  2  Ga.  151,  wherein  Lumpkin,  J.,  tarn  relief  at  all,  either  by  an  ordinary 

says  :  *'  It  is  certainly  true,  that  where  execution,    or   by    the    extraordinary 

a  creditor  has  exhausted  his  remedies  process  of  outlawry  or  attachment,  by 

at  law,  and  there  are  assets  belonging  reason  of  the  peculiar  situation  of  the 

to  his  debtor  which  he  cannot  get  hold  property,  or  the  equitable  nature  of 

of,  equity  will  assist  him  to  reach  and  the  title  to  it,  he  may  obtain  relief  by 

subject  those  assets  to  the  payment  of  bill  in  equity." 

his  judgment ; "   but  in   that  case  the  See   also    Rose    v.   Bevan,  10  Md. 

court  declined  to  entertain  the  bill,  be-  466,  wherein  it  is  determined  that  a 

cause  proceedings  to  collect  the  judg-  debtor's  equitable  estate   in   personal 

ment  by   garnishment  were  pending^  property    which    he    has    mortgaged. 

See  also   Sayre  v,  Flournoy,  3  Ga.  cannot  be  seized  and  sold  under  a  fi. 
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States,  the  jurisdiction  to  entertain  such  bills  has  been  either  al- 

fa.^  but  that  the  creditor  maj  file  a  bill  dependent  of  anj  fraudulent  practices 

and  obtain  a  decree  for  the  sale  of  the  bj  him,  the  court  sajing  :  **The  affir- 

propertj  absolutely,  and  after  paying  mation  of  the  proposition  that  a  judg- 

off  the  incumbrances  satisfy  his  own  ment    creditor,    who    has    exhausted 

claims  out  of  the  proceeds.    Following  every  ordinary   means  to  satisfy  his 

Harris     v,    Alcock,     lo    Gill     &    J.  judgment,  should  have  the  aid  of  the 

(Md.)  226.  court,  in  analogy  to  its  ancient  chan- 

Mlsslsalpiii. — In  Wright  v,  Petrie,  i  eery  jurisdiction,  to  reach  his  debtor's 
Smed.  &  M.  Ch.  (Miss.)  319,  it  was  de*  funds,  whether  fraudulently  withdrawn 
termtned  that  equity  has  jurisdiction  at  or  concealed,  or  not,  seems  to  be 
the  suit  of  a  judgment  creditor,  to  sub-  necessarily  inferred  from  the  main  ob- 
ject the  choses  in  action  of  a  debtor  in  ject  of  chancery  jurisdiction — ^to  furnish 
the  hands  of  a  voluntary  assignee,  to  a  remedy  when  the  strict  rules  of  legal 
the  payment  of  the  judgment.  Buck-  practice  fail.  Creditors  ordinarily  in- 
ner, Ch.,  referring  to  the  rule  estab-  voke  its  aid  to  pursue  the  effects  of 
lished  by  the  later  English  decisions,  their  debtors  that  are  fraudulently 
that,  in  order  to  render  a  conveyance  withdrawn  from  their  reach.  But  a. 
void,  it  is  necessary  that  it  should  em-  debtor  may  be  a  money  lender  and  be 
brace  property  liable  to  be  seized  by  accumulating  wealth,  without  having 
an  execution  at  law,  said :  **A  rule  so  expressly  withdrawn  property  from 
fraught  with  mischief,  and  so  sub-  the  reach  of  execution,  and  in  the  ab- 
versTve  of  the  plainest  dictates  of  sence  of  our  statutory  remedies  he 
reason,  has  no  other  support  than  that  might  defy  his  creditors  unless  chan- 
deriyed  from  the  rule  which  ex-  eery  could  subject  his  credits."  In  that 
empts  mere  choses  in  action  from  case,  wherein  the  object  of  the  suit  was 
execution.  From  that  rule  it  is  con-  to  reach  an  amount  due  and  payable  by 
eluded  that,  as  the  creditor  has  no  lien,  a  city  to  the  debtor,  the  bill  was  sus- 
he  has  no  right  to  follow  the  choses  in  tained,  because  the  city  was  not  liable 
action  of  his  debtor,  in  the  hands  of  a  to  garnishment. 

voluntary  assignee.    The  reasoning  by  See  further  McIIvaine  v.  Smith,  42 

which  this  rule  is    supported   is  too  Mo.  45,  wherein   it  is  said   that  the 

purely  artificial  and  technical  to  find  powers  of  the  court  are  ample  to  make 

any   sanction  in   a    court  of  equity;"  the  remedy    effectual ;   and    Tones   f. 

and  he  cited^  in  support  of  his  proposi-  Huntington,  9  Mo.  249,  wherein  Scott, 

tion,  Edgell  r.  Haywood,  3  Atk.  357,  J.,  says  :  "  A  debtor  of  the  defendant 

wherein  Lord    Hardwicke    said    &at  in  execution  has,  under  some  circum- 

*'  the  court  does  not  proceed  in  this  case  stances,  been  made  to  pay  his  debt  to 

on  the  ground  of  a  specific  lien,  but  the  plaintiff.'* 

only  considers  it  as  a  part  of  the  prop-  New  Hampahlre. — In  Ba^  State  Iron 

erty  of  the  debtor  which  the  creditor  Co.   v.  Goodall,  39   N.    H.    223,    the 

cannot  come  at  without  the  aid  of  this  court,  referring  to  Comp.  Stat.  N.  H. 

court,"  Bayard  v,  Hoffman,  4    }ohns.  4^6,  Laws   1845,  ^*  ^34   (Act  July  2, 

Ch.  (N.  Y.)  451,  and  Hadden  v.  Spader,  1845,   c.   234),    expressly    authorizing 

20  Johns.  (N.  Y.)  554.  such  a  bill,  said:  *' We  are  unable  to 

See  also  Vicksburg,  etc.,  R.  Co.  v,  perceive  that  this  statute  enlarges  in 
Phillips,  64  Miss.  108,  wherein  it  is  said  any  way  the  remedies  of  the  parties,  or 
that  '*  the  jurisdiction  «  *  «  antedates  the  powers  of  the  court  as  they  existed 
any  statutory  provision  on  the  sub-  before  upon  the  well-defined  principles 
ject ;"  the  effects  in  that  case  consist-  of  equity  jurisdiction ;  but  the  exist- 
ing of  promissory  notes.  ence  of  such    a    statute   removes  all 

See  further  obiter  dicta  of  Simrall,  doubt  upon  two  of  the  causes  of  de- 

C.  J.,  in  Fleming  v,  Grafton,  54  Miss,  murrer  to  the  relief  asked  by  the  bill : 

79,  and   of  Fisher,  J.,  in    Fowler   v,  namely,  because  no  equity  is  shown  in 

McCartney,  27  Miss.  509.  the  bill,  such  as  to  entitle  the  plaintiff 

lUflsoiirL — It  would  seem,  from  Pen-  to  relief,  and  because  the  subject  is  not 

dleton  V.   Perkins,   49  Mo.   565,  that  within    the  jurisdiction  of  a  court  of 

where  no  statutory  remedy  is  given  by  equity."  See  also  an  even  more  positive 

which  a  debtor's  choses  in  action  may  dictum  in  Alden  v,  Gibson,  63  N.  H. 

be  reached,  they  may  be  subjected  in  12,  rfVin^  the  foregoing  case, 

equity  to  the  payment  of  his  debts  in-  Horth  Carolina. — Hough  v.  Cress,  4 
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together  denied,  or  confined  strictly  to  cases  of  fraud  and  trust, 

Jones  Eq.  (N.  Car.)  295,  wherein  it  is  J.,   in   Boalt   v.  Williams  County,  18 

said  that  it  is  *'an  inseparable  incident  Ohio  13,  that  a  bill  to  reach  choses  in 

to  property,  legal  or  equitable,  that  it  action  and  equities,  although   author- 

shall  be  liable  to  the  debts  of  the  owner  ized    in     express     terms     by    statute, 

as  it  is  to  his  alienation."     Followed  in  *^  might  also  be  sustained  *  *  *  in  a 

Xabb   V.   Williams,  4  Jones   £q.  (N.  proper  case,   as  it  is   supposed,  even 

Car.)  352.  though     no     such     statute    were     in 

See  also  Gentry  v.  Harper,  2  Jones  existence.*' 

Eq.    (N.   Car.)    177;    M'Kay  v,   Wil-  Douglass    v.    Huston,  6  Ohio   163, 

liams,  I  Dev.  &  B.  Eq.  (N.  Car.)  398;  wherein  it    is    said  that  a  judgment 

McRary  r.  Fries,  4  Jones  Eq.  (N.  Car.)  creditor  might  in  a  proper  case  seek 

333,  wherein  it  was  determined  that  a  satisfaction  out  of  a  judgment  held  by 

judgment  creditor  might  apply  to  a  the  debtor.    **  It  would  be  the  ordinary 

court  of  equity  in  the  first  instance  for  case  of  a  creditor  pursuing  the  choses 

satisfaction  out  of  an  equity  of  redemp-  in  action  of  his  debtor,  in  equity,  when 

lion  in  realty,  or  a  resulting  trust  in  no  means  of  satisfaction  could  be  found 

the  nature  of  it;  and  MebaneT^Mebane,  at  law.    This   would  be  according  to 

4  Ired.  Eq.  (N.  Car.)  131.  the  common  practice  in  equity  *  ♦  * 

In    Rand    t;.   Rand,    78  N.  Car.  12,  and  to  our  own  statutory  proTisions." 

it  is  said,  that  'Mt  is  not  denied  that  CiViff^  M*Dermutt  t;.  Strong,  4  Johns. 

prior  to  the  code  the  judgment  creditor  Ch.  (N.  Y.)  687. 

could  resort  to  a  court  of  equity  only  Sonth  Carolina. — Perry  v,  Nixon,  i 
for  the  purpose  of  reaching  the  dis-  Hill  Eq.  (S.  Car.)  335.  See  also 
tribative  share."  Brenan  v.  Burke,  6  Rich.  Eq.  (S. 
In  Brown  v.  Long,  2  Dev.  &  B.  Eq.  Car.)  200,  wherein  it  was  determined 
(N.  Car.)  138,  Ruffin,  C.  J.,  remarked  that  creditors  were  entitled  to  sub- 
that  it  was  an  open  question  whether  ject  the  amount  of  an  execution  which 
or  not  choses  in  action  were  reachable  the  debtor  had  placed  in  the  hands 
by  a  creditors*  bill.  Citing  Harrison  of  the  sheriff  for  collection,  the  debtor 
V.  Battle,  I   Dev.  Eq.  (N.  Car.)  541,  being  absent. 

wherein  the  question  did  not  arise  and  Texas. — In  Taylor  v.  Gillean,  23  Tex. 
was  left  undetermined.  508,  the  court  left  open  the  question 
By  Act  N.  Car.  i773y  $  7,  the  person  whether  or  not  choses  in  action  were 
of  the  debtor  was  exonerated,  and  Act  reachable,  because  the  plaintiffs  had 
1793,  amendatory  of  the  former  statute,  not  exhausted  their  legal  remedies,  but 
enacted  that  execution  might  issue  the  court,  after  reviewing  the  cases, 
against  any  estate  afterwards  acquired  and  discussing  the  question,  used  the 
by  the  insolvent  debtor.  Under  these  following  language:  **  There  seem  to 
statutes,  it  was  determined  that  equity  be  strong  reasons,  as  well  as  much 
had  jurisdiction  to  subject  after-ac-  authority,  for  the  doctrine  that  equity 
quired  choses  in  action  of  the  debtor,  will  lend  its  assistance  to  the  judgment 
Ruffin,  C.  J.,  saying  :  "  We  think  it  creditor,  to  reach  and  subject  choses  in 
plain  that  the  legislature  meant  the  action  of  which  the  debtor  has  made  a 
Act  of  1793  to  be  substantially  bene-  fraudulent  assignment  while  the  cred- 
iiciai  to  creditors ;  and  that  while  it  itor  was  in  pursuit  of  his  demand ; 
gives  an  execution  on  which  tangible  otherwise,  as  has  been  said,  there  would 
property  afterwards  acquired  can  be  be  great  temptations  to  fraudulent 
taken  and  sold,  it  follows,  in  a  case  in  alienations ;  and  a  debtor  might  thus 
which  an  interest  of  the  debtor  equally  place  all  his  property  beyond  the 
valuable  with  tangible  property  exists,  reach  of  his  creditors,  to  the  utter  sub- 
but  which  cannot  be  reached  directly  version  of  justice.  It  must,  however, 
for  the  want  of  any  suitable  process  be  admitted  that  the  question  is  left  in 
against  it,  nor  indirectly  for  the  reason  uncertainty  by  the  conflict  of  judicial 
ofthe exemption  of  the  debtor's  person,  opinions;  and  it  is  not  necessary  that 
that  the  court  of  equity'  must  see  that  it  be  decided  in  the  present  case. ' 
the  statute  is  executed  in  those  points  But  in  the  foregoing  case  the  court 
in  which  the  courts  of  law  are  in-  intimated  that  the  remedy  by  garnish- 
efficient."  Brown  v.  Long,  2  Dev.  &  ment  is  adequate  without  resorting  to 
B.  Eq.  (N.  Car.)  138.  a  creditors'  bill. 
Olilo. — See  the  intimation  of  Avery,  See  further  Price  v,  Brady,  2X  Tex. 
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though  in  some  instances,  at  least,  the  jurisdiction  has  not  been 
denied  without  hesitation.^ 


614,  wherein  it  is  said  that  the  court  estate  consisted  of  such   property  as 

would  probably  hesitate  iong  to  give  cannot  be  reached  by  an  execution,  he 

assistance  other  than  that  a£>rded  by  should  be  able  to  hold  it  in  defiance  of 

garnishment  or  attachment.  his  creditors.    At   common    law,   a.n 

▼ermont. — Waterman  v.  Cochran,  13  equitable  estate    cannot   be    sold    on 

Vt.  699;  Woods  V,  Scott,  14  Vt.  518.  execution;  but  who  ever  doubted  that 

See  also  Bigelow  r.   Congregational  it  might  be  sold  by  a  decree  in  chan- 

Soc,  II  Vt.  283,  in  support  of  the  juris-  eery?"    Citing  Van  Ness  v.  Hyatt,  13 

diction  of  equity,  at  the  suit  of  a  judg-  Pet.  (U.  S.)  300. 

ment  creditor  of  a  chartered  religious        See  further  McMullen  v.  Ritchie,  64 

society,  to  subject  property  of  the  soci-  Fed.  (Rep.)  253,  and  Lewis  v.  Shain- 

ety  which  is  not  liable  to  execution,  wald,  7  Sawy.  (U.  S.)  403.    In  the  lat- 

United  States. — Ager  r.  Murray,  105  ter  case  the  bill  alleged  that  the  judg- 
U.  S.  126,  wherein  Gray,  J.,  says  that  ment  debtor  had  made  fraudulent 
it  is  within  the  general  jurisdiction  of  transfers  of  his  property ;  had  con- 
a  court  of  chancery  to  assist  a  judg-  verted  portions  of  it  into  money  and 
ment  creditor  to  reach,  and  apply  to  the  secreted  the  proceeds ;  that  other  prop- 
payment  of  his  debt,  any  property  erty  to  the  amount  of  thousands  of 
which,  by  reason  of  its  nature,  and  not  dollars  had  been  concealed  in  order  to 
by  reason  of  any  positive  rule  exempt-  prevent  the  complainant  from  reach- 
ing it,  cannot  be  taken  on  execution  at  ing  it  by  execution,  and  that  the  judg- 
law,  as  in  the  case  of  trust  property,  in  ment  debtor  was  about  to  carry  all  his 
which  the  judgment  debtor  has  the  money  and  other  property  beyond  the 
beneficial  interest,  shares  in  a  corpora-  jurisdiction  of  the  court ;  and  it  being 
tion,  or  choses  in  action.  objected   that  the  court  was  without 

See  also,  to  the  same  effect.  Smith  x\  jurisdiction  to  entertain  the  bill,  and 

Fort  Scott,  etc.,  R.  Co.,  99  U.  S.  398;  that  prior  to  the  adoption  of  the  Re- 

Freedman's   Sav.,   etc.,   Co.  v.  Earle,  vised  Statutes  in   the    state   of  New 

no  U.  S.  710,  wherein  Matthews,  J.,  York  no  such  thing  as  a  creditors*  bill 

declares  that  the  ground  of  jurisdic-  was  known,  and  that  a  creditors*  bill  of 

tion   to  subject  equitable  interests  of  the  character  set  forth  was  unknown  to 

the  debtor  is  '*  not  that  of  a  lien  aris-  the  court  of  chancery,  Sawyer,  J.,  said : 

ing  by  virtue  of  the  judgment  itself,  "  I  am  satisfied  that  creditors'  bills,  of 

but  of  an  equity  to  enforce  satisfaction  some  kinds,    whether  of   the  precise 

of  the  judgment  by  means  of  an  equi-  character  of  that  now  under  considera- 

table  execution  ; "  Marsh  v.  Burroughs,  tion  or  not,  were  entertained  both  by 

I  Woods  (U.  S.)  463,  in  which  case  the  the   English  chancery  courts  and  in 

object  of  the  bill  was  to  reach  unpaid  the  courts  of  chancery  in  the  several 

stock  subscriptions  due  to  a  corpora-  states,  particularly  in  the  courts  of  New 

tion,  Bradley,  J.,  declaring  that  a  judg-  York  prior  to  the  adoption  of  the  Re- 

ment  creditor,  who  has  exhausted  his  vised  Statutes  of  the  latter  state.    The 

legal  remedy,  may  alone,  or  with  other  creditors*  bills  which  were  recognized 

judgment  creditors,  file  a  bill  against  previous  to  that  time  were,  perhaps, 

persons  holding  property'  of  the  debtor  in    different    form     from    that    then 

which,  on  account  of  fraud  or  the  ex-  adopted ;   but  there  undoubtedly  were 

istence  of  a  trust,  cannot  be  reached  by  instances  of  bills  maintained  by  cred- 

execution ;  Lorman  v.  Clarke,  2  Mc-  itors  to  subject  the  assets  of  debtors  to 

Lean  (U.  S.)  568,  wherein  it  was  said  the  payment  of  their  debts.    The  dis- 

that  intangible  property  was  reachable  cussions    upon     the    subject    related 

by  a  creditors'  bill,  independently  of  a  mainly  to  the  character  of  the  assets 

state    statute   upon    which   the  com-  and  the  circumstances  of  the  particular 

plainant  relied,  the  courtsaying :  **  The  case." 

bill  is  sustainable  on  the  general  princi-  1.  Indlana.-~^Keightley  v.  Walls,  27 
pies  of  equity,  independently  of  the  Ind.  384,  wherein  the  court  says  a  de- 
statute.  It  would,  indeed,  be  a  re-  fendant  might  be  worth  millions,  and 
proach  to  the  administration  of  justice,  yet  if  his  wealth  consisted  of  choses  in 
if  a  debtor,  by  converting  his  estate  action  he  could  successfully  defy  hia 
into  choses  in  action  or  stocks,  or  if  his  creditors. 
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(b)  Statoftoi  CknteriBg  Jiiriidietioii« — In  nearly  all  of  the  United  States, 

statutes  have  been  enacted,  the  usual  purport  of  which  is,  that 
when  an  execution  has  been  returned  wholly  or  partly  unsatisfied. 

See  also  Shaw  v,  Avellne,    5  Ind.  cannot  in  equity  subject   property  in 

3S0 ;     Totten    v.   McManus,     5    Ind.  which  an  equitable  interest  has  been 

407 ;    Stewart  v,  Engh'sh,  6  Ind.  176 ;  secured  to  the  debtor  by  a  declaration 

Peoples  V.  Stanley,  6  Ind.  410;  Butler  of  trust,  where  there  has  been  no  fraud 

-v.  Jaffray,  12  Ind.  504;  Scott  v.  In-  and  no  property  of  the  debtor  covered 

dianapolis  Wi^^on  Works,  48  Ind.  75;  up  to  the  prejudice  of  creditors,   but 

W^iliiams    v.    Reynolds,    7    Ind.    M3,  the  jurisdiction  to  subject  equitable  in- 

inrherein  it  is  explained  that  equity  will  terests  in  land   was  maintained ;  and 

not  subject  choses  in  action  to  the  pay-  Vanderreer  v,  Stryker,   8   N.  J.  £q. 

ment  of  a  judgment,  because  equity  175,  wherein  it  is  said  that  the  jurisdic- 

only  comes  to  the  aid  of  an  execution  tion  of  equity  to  subject  equitable  in- 

at   law,  and    will    therefore    interfere  terests  of    the  debtor    in    real  estate 

only  as  to  such  property  as  is  liable  to  exists    independently  of   statute,    but 

•ale  on  execution  at  law.  that  a  bill  to  compel  the  discovery  of 

Kentucky. — Buford  v.  Buford,  i  Bibb  bonds,  notes,  debts,  and  other  things  in 

(Ky.)  305f  wherein  Bibb,  J.,  said :  ''As  action,   and    money    in    the    debtor's 

vrell    might   a    creditor  ask  that  his  pocket,  is  not  maintainable  independ- 

debtor,  who  was  destitute  of  property,  ently  of  statute. 

should  be  compelled  to  labor  and  suffer  See  further  Disborough  v.  Outcalt, 
the  creditor  to  receive  the  proceeds,  i  N.  J.  Eq.  298,  and  Hardenburgh  v. 
And  yet  it  is  believed  the  chancellor  Blair,  30  N.J.  Eq.  645,  wherein  the  de- 
could  exercise  no  such  power,  although  cisions  rendered  before  the  enactment 
the  law  had  given  the  creditor  an  exe-  of  the  statute  are  reviewed, 
cution  against  the  body  of  the  debtor."  New  York. — In  Bayard  v.  Hoffman,  4 
^oZ/ffwea  in  M'Ferran  v.  Jones,  3  Litt.  Johns.  Ch.  (N.  Y.)  450,  Kent,  Ch., 
(Ky.)  220.  elaborately  examined  the  jurisdiction 
See  also  Curd  v.  Letcher,  3  }.  J.  of  the  English  chancery  courts  to  sub- 
Marsh.  (Ky.)  443,  recognizing  the  doc-  ject  choses  in  action,  and  showed  that, 
trine  that,  in  the  absence  of  statutory  while  such  jurisdiction  had  been  as- 
authority,  choses  in  action  are  not  sumed  by  Lord  Hardwicke,  it  was  de- 
reachable  by  a  creditors'  bill.  nied  and  overthrown  by  Lords  Thur- 
tti  Hew  Jersey,  it  was  a  question,  be-  low  and  Eldon,  and  he  concluded  that 
lore  the  enactment  of  the  statute  "  the  better  reason  is  with  the  earlier 
expressly      authorizing     the     action,  authorities." 

whether  or  not  such  property  is  reach-  See  also  M'Derrautt  v.  Strong,  4 
able  by  a  creditors'  bill;  the  decided  Johns.  Ch.  (N.  Y.)  687;  and  Tar- 
weight  of  authority,  however,  denying  bell  v.  Griggs,  3  Paige  (N.  Y.)  207, 
the  existence  of  the  jurisdiction.  wherein,  referring  to  a  provision  of  the 
In  Lore  v,  Getsinger,7  N.  }.  Eq.  191,  Revised  Statutes  expressly  authorizing 
it  is  said  that  the  statute  set  at  rest  the  such  a  bill,  it  is  said:  "  It  has  been  re- 
doubt previously  existing  as  to  whether  peatedly  decided  that  this  section  of 
a  debtor  may  hold,  or  transfer  to  the  Revised  Statutes  is  not  introduc- 
others,  stocks,  choses  in  action,  or  tory  of  a  new  principle,  but  is  only  an 
other  property  not  subject  to  execu-  affirmance  of  what  was  considerecf  by 
tion,  in  defiance  of  his  creditors.  the  court  of  dernier  resort  to  be  the 
In  Whitnejr  v.  Robbins,  17  N.  J.  Eq.  legitimate  jurisdiction  of  the  court  of 
360,  the  subject  was  considered  by  clutncery,  previous  to  the  adoption  of 
Zabriskie,  sitting  as  master,  and  he  ar-  the  Revised  Statutes." 
rived  at  the  conclusion  that  the  jurisdic-  In  Child  v.  Brace,  4  Paige  (N.  Y.) 
tion  of  chancery  to  collect  the  choses  in  309,  it  is  said:  "It  must  be  recollected, 
action  of  a  judgment  debtor  and  apply  however,  that  this  statute  is  only  de* 
them  in  payment  of  his  debts,  had  claratory  of  a  principle  which  had  be- 
never  been  assumed,  until  it  was  con-  fore  been  adopted  in  this  court.''  But, 
ferred  by  statute.  as  is  remarked  by  Senator  Root,  in 
See  also  Halsted  v.  Davison,  10  N.  Durant  v,  Albany  County,  26  Wend. 
J.  Eq.  290,  wherein  the  principle  is  laid  (N.  Y.)  97,  the  chancellor  did  not  see 
down  broadly,  that  a  judgment  creditor  fit,  in  either  of  these  cases,  to  refer  to 
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the  judgment  creditor  may  maintain  an  action  against  the  judg- 
ment debtor  and  any  other  person,  to  compel  the  discovery  of  any 
thing  in  action,  or  other  property  belonging  to  the  judgment 

the  caaes  in  which  it  had  heen  so  re-  led  to  the  subsequent  enactment  of  the 

peatedlj  decided,  and  only  two  years  statute  conferring  jurisdiction, 

had  elapsed  when  Tarbell  v.  Griggs,  3  See  also  Weed  v.  Pierce,  9  Cow.  (N. 

Paige  (N.  Y.)  307,  was  decided  after  Y.)   722,   wherein   the  rule  was  laid 

the  statute  went  into  effect  down  that  in  an   ordinary  case,  free 

Although    the  early  decisions  and  from  all  fraud  and  injustice,  and  wilful 

dicta  in  New  York  supported  the  juris-  neglect  on  the  part  of  the  judgment 

diction,   afterwards  g^eat    doubt  was  debtor  to  collect  his  debts  and  apply 

thrown  upon  the  power  of  equity  to  en-  the  same  to  the  satisfaction  of  creditors, 

tertain  such  bills,  not  to  say  that  the  equity  has  no  jurisdiction  to  reach  and 

jurisdiction    was    not    altogether    de-  apply  the  same;  though  in  that  case  a. 

nied.  note  given  to  the  judgment  debtor  was 

In  Donovan  t;.  Finn,  Hopk.  (N.  Y.)  subjected  to  the  payment  of  the  com- 

59,  the  conclusion  was  arrived  at  that  a  plainant,  upon  the    ground    that    the 

legacy  is  not  reachable,  and  Chancel-  debtor  had  loaned  the  money  for  which 

lor  riopkins  summarized  his  views  and  the  note  was  given  while  he  was  in- 

the   result  of  his  examination  of  the  solvent,  and  undercircumstances  which 

cases    as    follows:    ^'i.  The    cases    of  disclosed  an  intention  to  put  his  funds 

authority   in    which    relief  has    been  beyond  the  reach  of  his  creditors ;  and 

given    to    judgment    creditors    were,  it  was  suggested   that    the    equitable 

in    themselves,  cases  of  equitable  ju-  jurisdiction    assumed  in   Donovan   v. 

risdiction,  involving  fraud  or  trust,  or  Finn,  Hopk.  (N.  Y.)  59,  to  collect  a 

seeking  to  subject  to  the  satisfaction  legacy,    although    it   did    not   appear 

of  a  judgment,  property  in  itself  lia-  that  there  was  any  fraud  or  collusion 

ble  to  execution,  by  removing  a  con-  between  the  legatee  or  executors,  de- 

veyance    which  operated  as  a  fraud-  pended  upon  the  fact  that  the  exec- 

ulent    impediment  to    the    execution,  utors  were  trustees  over  whom  equity 

2.  This  court  has  no  power  to  com-  has  general  jurisdiction,  and  upon  the 

pel  the  debtor  of  a  judgment  debtor  to  further  circumstance  that  the  legatee 

make  payment  to  the  judgment  cred-  was  not  able  to  procure  the  requisite 

itor  in  satisfaction  of  the  judgment."  security  to    indemnify  the  executors. 

In  Spader  v.  Davis,  5  Johns.  Ch.  (N.  Finally,  in  Durant  v.  Albany  County, 
Y.)  280,  the  creditor  was  permitted  to  26  Wend.  (N.  Y.)  66,  a  case  arose 
subject  a  stock  in  trade,  and  debts  due  which  was  not  deemed  to  be  within  2 
him  which  had  been  fraudulently  trans-  Rev.  Stat.  N.  Y.  173,  §§  38,  39,  viz.,  a 
ferred,  and  the  decree  was  affirmed  by  bill  in  equity  at  the  suit  of  a  coun^, 
the  Court  of  Errors  in  Hadden  v,  after  a  tax  warrant  had  been  returned 
Spader,  20  Johns.  (N.  Y.)  554,  after  an  unsatisfied  to  the  county  treasurer,  to 
exhaustive  review  of  the  English  and  enforce  the  payment  of  taxes  out  of  the 
New  York  cases,  Piatt,  J.,  saying  equitable  effects  of  the  taxpayer.  The 
that  there  was  such  a  contrariety  original  jurisdiction  of  equity  to  enforce 
of  decisions  and  dicta  in  the  English  satisfaction  of  debts  out  of  the  property 
courts,  that  he  felt  at  liberty  to  decide  of  the  debtor  not  reachable  by  an  ex- 
the  question  upon  sound  principles  of  ecution  was  ably  discussed  by  several 
justice  and  public  policy  as  a  case  of  members  of  the  court  at  length,  and 
first  impression,  that  he  was  "  not  pre-  the  conclusion  was  arrived  at  that  such 
pared  to  extend  this  doctrine  to  any  jurisdiction  does  not  exist, 
other  cases  than  those  wherein  the  See  further  Storm  v,  Waddell,  2 
trustee  received  goods  liable  in  them-  Sandf  Ch.  (N.  Y.)  494,  wherein  it  ia 
selves  to  execution  under  circum-  said  that  the  practice  of  filing  bills  in 
stances  which  implied  fraud,  either  in  chancery  by  unsatisfied  judgment  and 
fact  or  in  law,  as  against  creditors,"  execution  creditors  to  reach  the  things 
and  that  the  power  to  subject  choses  in  in  action  of  the  debtor,  is  usually  re- 
action of  the  debtor  had  not  been  con-  ferred  to  the  foregoing  statute, 
ferred  upon  the  courts;  and  he  sug-  Rhode  Island.— Greene  v,  Keene,  14 
gested  the  necessity  for  legislative  pro-  R.  1. 388,  51  Am.  Rep.  400,  a  case  which 
visions.     This   expression,   doubtless,  arose  on  demurrer  to  a  bill  seeking  to 
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debtor,  and  of  any  money,  thing  in  action,  or  other  property  due 
to  him,  or  held  in  trust  for  him,  and  to  procure  satisfaction  of  the 
judgment  out  of  such  property.^ 

reach  the  profits  of  a  business  enter-  down  that  the  Jurisdiction  of  equity  la 

prise  under  a  contract,  whereby  such  confined  to  such  bonds,  choses  in  ac- 

profits    were    made    payable    to    the  tion,  etc.,  as  have  been  fraudulent! j 

debtor's  wife,  the  bill  averring  'Hhat  the  disposed  of. 

provision  in  the  contract  for  the  pay-  Mercer  v.  Beale,  4  Leigh  (Va.)  203, 

ment  •  ♦  *  to  the  wife  *  *  ♦  was  en-  wherein  Tucker,  P.,  says :  **I  incline  to 

tirely  without   consideration   moving  think  that  where  a  creditor  is  in  pur- 

froni  her,  *  *  *  for  the  purpose  of  hin-  suit  of    his  demand,  and  the  debtor 

derine,  obstructing,  and  defeating  the  transfers  his  choses  in  action,  money, 

complainant  in  the  collection   of  his  stock,  or  other  funds,  which  cannot  be 

debt."    A  demurrer  was  sustained,  it  reached  by  execution,  to  trustees  for 

bring  held  that  making  the  profits  pay-  his  own  benefit,  leaving  no  property 

able  to  her  did  not  amount  to  an  as-  out  of  which  the  debt  can  be  made,  the 

signment,  nor  create  a  trust  by  which  creditor  is  entitled  to  demand  the  as- 

the  profits  were  bound  to  be  paid  to  sistance  of   equity  in  getting   at   the 

her,  but  was  merely  a  direction  by  the  property." 

debtor  for  the  payment  of  the  profits  1.  Alabama.  —  Code    Ala.,    $    354^ 

to  her,  revocable  by  him  before  pay-  which  is  a  reenactment  of   Act  Aia. 

ment  at  his  pleasure,  and  that  the  ar-  Jan.,  1844 ;  Sweetzer  v.  Buchanan,  94 

rangement  did   not  hinder,  delay,  or  Ala.  574 ;  Evans  v,  Welch,  63  Ala.  250 ; 

obstruct  the  complainant  In  the  coUec-  Carter  v,  Coleman,  82  Ala.  177;  Lang 

tion  of  his  claim.  v.  Brown,  21  Ala.  179, 14  Ala.  719. 

~              I. — Creswell    v.    Smith,    2  In  Brown  v.  Bates,  10  Ala.  433,  it  is 


Tenn.  Ch.  4x6,  wherein  Cooper,  Ch.,  said    that   Act.    Ala.   Jan.,  1844,  was 

declares  that  chancery  has  "no  power  *'  doubtless  borrowed  from  a  statute  of 

to  reach  stocks,  or  choses  in  action.  New  York  upon  the  same  subject." 

even  in  the  hands  of  third  persons  un-  Code    Ala.,    §   3547}  authorizes  the 

affected  with  fraud  or  trust,  without  the  court    to    subject    property,    money, 

aid  of  a  statute,"  because  ^the  remedy  effects  or  choses  in  action,  whether  the 

was  plain,  adequate  and  unembarrassed  same  be  within  or  without  the  state, 

at  law — by  seizure  of  the  person  of  the  Sweetzer  v,  Buchanan,  94  Ala.  574. 

debtor,  or  proceedings  in  outlawry — and  Oeorgla. — Code  Ga.  1082,  pt.  2,  tit. 

that  the  abolishment  of  these  legal  rem-  9,  c.  6;  Collins  v»  Myers,  68  Ga.  530; 

edies  could  not  confer  upon  equity  a  Shannon  v.  Fechheimer,76Ga.  86.  See 

jurisdiction  it  did  not  have  l^fore.'*  also  Cruger  v.  Coleman,  75  Ga.  695, 

Citing-    Erwin   v,  Oldham,  6    Yerg.  wherein  a  bill  to  subject  equitable  in- 

(Tenn.)  185 ;  Ewing  v.  Cantrell,  Meigs  terests  in  real  estate  was  entertained. 

(Tenn.)  3^4;   Graham  v.    Merrill,    5  Illlnoia.— The  111.  Ch.  Act,  $§  36, 37, 

Coldw.  (Tenn.)  633 ;  and  Lockhart  v,  subsequently  embodied  in  Rev.  Stat 

Brody,     Supreme   Ct    Dec.   (Tenn.)  111.   1074,  P*  ^3  '^  <'^m  &nd  Starr  & 

1874.  C.  Ann.  Stat.  111.,  c.  22,  r  49,  expressly 

See  farther  Cresswell  v.  Smith,  8  authorized  the  bill.   Durand  v.  Gnvt 

Lea   (Tenn.)  688,  wherein  it  is  said:  129  111.  9;  Dormueil  v.  Ward,  108  111. 

''This  court.  In  the  case  of  Erwin  v.  216 ;  McNab  v,  Heald,  41  111.  326. 

Oldham,  6  Yerg.   (Tenn.)    185,  took  Iowa. — Code  Iowa,  §  3x50,  provides 

sides  with  those  courts  that  denied  the  as  follows :   *'  At  any  time  after  the 

jurisdiction,  and  this  decision  has  never  rendition  of  a  judgment,  an  action  by 

been  overruled  ;'*  and  Webb  v,  Jones,  equitable  proceedings  may  be  brought 

13  Lea  (Tenn.)  200.  to  subject  any  property,  money,  rights. 

But  see  Wessel  v.  Brown,  78  Tenn.  credits,  or  interest  therein  belonging  to 

685,  wherein  it  was  said  that  an  equity  the  defendant,  to    the  satisfaction  of 

of  redemption  in  lands  mortgaged  is  such  judgment.*'    Falker  v,  Linehan, 

reachable  by  a  creditors'  bill,  under,  88  Iowa    641 ;    Dunton    v,   McCook 

not  only  Code  Tenn.,  $  4383  etseq,,  but  (Iowa,  1895),  61  N.  W.  Rep.  977. 

also  the  "inherent  powers'*  of  a  court  Xentuol^. — By  Act  Ky.  Feb.  12, 1828, 

of  equity.  §  37,  it  was  enacted  that  whenever  an 

Di  IFlrglBla,  the  rule  has  been  laid  execution  of^./a.  should  be  issued  and 
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BotroMtiTo  EfliMt  of  BUtutot. — A  statute  authorizing  creditors  to  go 
into  a  court  of  equity  for  the  purpose  of  subjecting  choses  in  ac- 

retumed  unsadofied,  courts  of  chan-  biUs  in  the  sense  in  which  these  words 

eery  should  have  jurisdiction  to  subject  are  used  in  the  practice  of  courts  of 

to  the  satisfaction  of  the  judgment  any.  chancery ;  citing  Chapman  v.  Banker 

choses   in    action    belonging    to    the  Pub.  Co.,  128  Mass.  478. 

debtor,  etc.     Dana  v.  Banks,  6  }.  J.  MicMgan  —How.  Stat  Mich^  f  6614; 

Marsh.  (Ky.)  219;  M*Ferran  v.  Jones,  Earle  v.  Grove,  92  Mich.  285;  Vander- 

a  Litt.  (Ky.)  220.  pool  v.  Notley,  71  Mich.  422;  TumbuU 

In   Davis  v.  Sharron,  15   B.  Mon.  v.  Prentiss  Lumber  Co.,  55  Mich.  387 ; 

(Ky.)  64,  it  is  determined  that  such  Smith  v.  Thompson,  Walk.  (Mich.)  i. 

statute  is  one  regulating  proceedings  Hew  Hampshire. — Gen.  Liaws  N.  H., 

in  civil  cases,  and,  as  such,  is  expressly  c.  209,  §  3  (Act  July  2,  1845,  c.  2J4)  ; 

excepted  from  the  operation  of  the  re-  Alden  v,  Gibson,  63  N.  H.  12;  Chase 


pealing  clause  in  the  Revised  Statutes,    v.  Searies,  45  N.  H.  511;  Bay   State 

-        -       --  -        -         ^        LU,39N.r 

ct  N.    T.  ] 
creditors  to  reach,  and  apply  in  pay-     1845,  and  Act  April  12,  1874  (Revision, 


,  dearies,  45  im.  n.  511;  Day   di 
lUssaohiueUa. — Gen.  Stat.  Mass.,  c.    Iron  Co.  v.  Goodall,  39  N.  H.  223. 
1 131  $2,  cl.  II,  authorized  **  bills  by        New  Jersey. — Act  N.  J.  March  20, 


ment  of  a  debt,  any  property,  right,  p.  120),  authorize  a  bill  to  discover  and 

title  or  interest,  legal  or  equitable,  of  a  subject  any  property  or  thing  in  action 

debtor  within  this  state,  which  cannot  belonging  to  the  defendant,  etc.,  or 

be  come  at  to  be  attached  or  taken  on  held  in  trust  for  him,  except  when  such 

execution  in  a  suit  at  law  against  such  trust  has  been  created  by,  or  fund  so 

debtor."   Under  this  statute  only  prop-  held  in  trust  has  proceeded  from,  some 

erty  within   the  state  was  reachable,  person  other  than  the  defendant  him- 

regardless  of  the  court's  jurisdiction  self.     Hardenburgh  v.  Blair,  30  N.  T. 

over  the  person  of  the  debtor.    Carver  £q.  645 ;  Lore  v,  Getsinger,  7  N.  J. 

V.  Peck,  131  Mass.  291.  £q.  191. 

Upon  the  rendition  of  this  decision.  Hew  Toxk. — 2  Rev.  Stat.  N.  Y.  174 
Stat.  Mass.  1884,  c.  285,  was  enacted,  §(  38,  39,  embodied  in  Code  New  York, 
and  the  first- mentioned  statute  as  §1871  fi  seg.,  which  statute  doubtless 
amended  was  incorporated  in  Pub.  has  been  copied  into  the  statute  books 
Stat.,  c.  151,  §  2,  cl.  XI,  providing  that  a  of  many  of  Uie  other  states  which  have 
bill  in  equity  for  the  purpose  described  legislated  upon  the  subject  Craig  v, 
in  that  clause  might  be  maintained.  Hone,  2  Edw.  Ch.  (N.  Y.)  554;  Stew- 
notwithstanding  the  fact  that  '*the  art  v.  McMartin,  5  Barb.  (N.  V.)  438; 
property  sought  to  be  reached  and  ap-  Storm  v.  Waddell,  2  Sandf.  Ch.  (N. 
plied  is  in  the  hands,  possession,  or  Y.)4Q4;  Durant  v.  Albany  County,  26 
control  of  the  debtor,  independently  of  Wena.  (N.  Y.)  66;  Child  v.  Brace,  4 
any  other  person,  or  that  it  is  not  Paige  (N.  Y.)  309;  Tarbeli  v.  Griggs^ 
within  the  state.**  3  Paige  (N.  Y.)  207. 

In  Wilson  v,  Martin- Wilson  Auto-  North  Oarollna.— In  North  Carolina, 

matic  F.  Alarm  Co.,  149  Mass.  24,  it  is  by  the  blending  of  law  and  equity  and 

said  that  this  provision  is  intended  *'to  the  commission  of  legal  and  equitable 

extend  the  jurisdiction  in  case  of  all  powers  to  a  single  tribunal,  creditors 

debts,  at  least  as  far  as  courts  of  equity  at  large  may,  in  an  action  to  recover 

of  general  jurisdiction  have  carried  it,  their  debts,  subject  equitable  or  other 

when  the  debt  is  a  judgment  obtained  interests  of  the  debtor,  and  property 

at  law."  which  has  been  fraudulently  conveyed. 

Subsequent  Gramt  0/ General  Equity  LeDuc  v.  Brandt,   no   N.   Car.   289. 

Powers.  —  The   remedy  of    creditors  See  also  Powell  v.  Howell,  63  N.  Car. 

under  Gen.  Stat  Mass.,  c.  1x3,  i  2,  cl.  283,  wherein  jurisdiction  was  assumed 

XI  (copied  from  Stat.  185 1,  c.  206,  and  to  subject  bonds  and  other  choses  in 

Stat.  1858,  c.  34),  was  not  taken  away  or  action. 

limited  by  the  grant  of  general  equity  Ohio. — Civ.  Code  Ohio,  f  5464  (Act 

powers.  6arry  v.  Abbot,  100  Mass.  396.  March  14,  1831,  entitled   "An  act  di- 

See  also  Pettibone  v.  Toledo,  etc.,  recting    the    mode    of  proceeding  in 

R.  Co.,  148  Mass.  41 1,  wherein  it  is  said  chancery").    Cincinnati  v,  Hafer,  49 

that  Pub.  Sut.  Mass.  1884,  c.  285,  do  Ohio  St.  60;  Boalt  v.  WilUams  County, 

not   give    jurisdiction  over  creditors'  18  Ohio  13;  Butler  v.  Birkey,  13  Ohio 
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tion,  does  not  confer  jurisdiction  to  entertain  a  suit  instituted 
before  its  enactment.^ 

fltatatM  Avthoriiliig  tho  tele  of  Equitable  Intereiti  under  execution,  un- 
less they  contain  a  prohibitory  or  restrictive  clause,  afford  a  cumu- 
lative remedy  merely,  and  do  not  deprive  the  creditor  of  his  right 
given  by  a  prior  statute  to  go  into  equity  to  reach  such  interests.^ 

4.  Suits  by  Crediton  of  Deeedents — a.  Administration  of 
Assets  Generally. — Suits  for  the  discovery  of  the  assets  of 
decedents,  and  for  an  account  of  their  debts,  have  long  been 
within  the  jurisdiction  of  chancery,  which  jurisdiction  rests  upon 
the  general  authority  of  chancery  over  trustees,  and  in  England 
upon  the  limited  and  inadequate  powers  of  the  ecclesiastical 
courts.' 

« 

St  514;  Piatt  V.  St.  Clair,  6  Ohio  227;  568,  wherein  the  bill  was  filed  pursuant 

Cadwallader  v.  Granville  Alexandrian  to  a  statute  of  Michigan. 

SoCf  II  Ohio  392;  Douglass  v,  Hus-  1.  M'Ferran  v.  Jones,  2  Litt.  (Kjr.) 

ton,  6  Ohio  163 ;  Gilmore  v.  Miama  220;  Erwin  v.  Oldham,  6  Yerg.  (Tenn.) 

Bank,  3  Ohio  503.  185. 

TonnaMee. — Code  Tenn.,  $  5026  et  2.  McNab  v,  Heald,  41  III.  326. 
seq,  (Act  Tenn.  1832,  c.  11),  made  8.  Thompson  v.  Brown,  4  Johns.  Ch. 
ample  provision  lor  reaching  stocks,  (N.  Y.)  619,  wherein  Chancellor  Kent 
credits,  choses  in  action,  etc.  Long  v.  sa^s  that  it  "  is  now  settled  that  courts 
Page,  10  Humph.  (Tenn.)  541 ;  Mont-  of  equitj  have  concurrent  jurisdiction 
gomery  V.  McGree,  7  Humph.  (Tenn.)  withcourtsof  law  in  suits  against  execu- 
334 ;  Erwin  v. Oldham,  6  Yerg.  (Tenn.)  tors."  Citing  Joseph  v,  Mott,  Prec.  Ch. 
1S5;  McCraer^  West  Tennessee  Bank,  79;  Darston  v.  Orford,  Prec.  Ch.  188, 
6  Coldw.  (Tenn.)  474,  wherein  it  was  cited  in  3  P.  Wms.  401,  note  F\  War- 
determined  that  a  nonresident  debtor  ing  v,  Dan  vers,  i  P.  Wms.  295 ;  Cox's 
of  a  resident  debtor  might  be  required  Creditors,  3  P.  Wms.  341 ;  Robinson  v, 
to  paj  the  judgment.  Tonge,    3    P.  Wms.    398;    and    other 

See  also  Wilson  v.  Beadle,  2  Head  cases. 

(Tenn.)  510,  wherein  it  was  determined  Waples  v.  Marsh,  19  Iowa  381,  where- 

that  under  Act  Tenn.  1852,  c.  365,  §  10,  in  Wright,  J.,  says :.  "  That  a  creditor 

authorizing  a  creditor  to  file  a  bill  in  has  a  right,  under  the  English  practice, 

chancery  in  all  cases  where  a  convey  to  come  into  chancery  for  a  discovery 

ance  is  made  by  a  debtor  of  "  property,  and  distribution  of  assets,  against  an 

either  real  or  personal,  or  mixed,  of  any  administrator,  is  not  denied,  and  could 

description,'' for  the  purpose  of  defraud-  not  well   be."     Citing   Thompson   v. 

ing  creditors,  the  creditor  was  author-  Brown,  4  Johns.  Ch.  (N.  Y.)  619. 

ized  to  file  a  bill  upon  the  fraudulent  Johnson  v,  Cain,  15  Kan.  532,  where- 

assignment  of  choses  in  action.  in   Valentine,    J.,  says :    *'  Generally, 

Wlicaniln. — Sanb.    &  B.  Ann.  Stat,  courts  of  equity  will  exercise  jurisdic- 

Wis.,  4  30^  embodying  Laws  Wis.  i860,  tion  over  estates,  and  over  heirs,  execu- 

C.303,  44  ii3>  "3  (Taylor's  Stat.  1568).  tors,  administrators,  devisees,  legatees, 

Bragg  V,  Gaynor,  85  Wis.  468 ;  Ahl-  and  creditors  of  such  estates,  whenever 

hauser  v.  Doud,  74  Wis.  400;  Clark  v.  it  is  equitable  and  right  that  they  should 

Bergenthal,  52    Wis.   103 ;    Pierce  v,  do  so. '     Citing  Thompson  v.  Brown, 

Milwaukee  Constr.  Co.,  38  Wis.  25^  ;  4  Johns.  Ch.  (N.  Y.)  619. 

Winsiow   V,   Dousman,  18  Wis.  456;  Rogers    v.    Kennard,     5^   Tex.    40^ 

Gates  V.  Boomer,  17  Wis.  455.  wherein  it  is  said:   **The  jurisdiction 

TOdtadSlatai    Effect  of  State  Statute,  of  the  court  of  chancery  of  England 

— A  state  statute  making  equitable  in-  over  the  administration  of  the  assets  of 

terests  and  choses  in  action  reachable  a  deceased  person,  is  founded  upon  the 

by  a  creditors'  bill,  confers  rights  upon  power  of  that  court  to  enforce  the  exe- 

a  creditor  which  will  be  enforced  by  a  cution  of  trusts,  and,  as  a  means  to  ac- 

United  States  court  sitting  in  such  state,  complish  this,  the  power  to  investigate 

Lorman  v.  Clarke,  2  McLean  (U.S.)  and  arrest  fraud  and  fraudulent  com- 
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In  tlM  United  8utM,  or  at  least  in  many  of  them,^  such  jurisdiction 
is  still  preserved,  and  is  most  frequently  exercised  by  compelling 

binations  to  which  the  administrator  is  estate  was  solvent  and  the  complain- 

a  party."  anf  s  claim  had  been  duly  presented  to 

See  further  Board  of  Public  Works  the  executor,  who  had  admitted  that  it 

V.  Columbia  College,  17  Wall.  (U.  S.)  was  just,  and  promised  payment;  and 

521 ;  and  Pratt  v.  Northam,  5  Mason  after  the  resignation  of  the  executor 

(U.  S.)  95,  wherein  Story,  }.,  says  that  presentment  had  been  made  to  the  ad- 

'*the  original   ground  seems  to  have  ministrator  de    bonis  nom.    Equitable 

been  that  a  creditor,  or  other  party  in  relief  was  denied,  because  the  creditor 

interest,  had  a  right  to  come  into  chan-  had  a  remedy   by   an    action   at  la^r 

eery  for  a  discovery  of  assets ;  and,  be-  against  the  adfministrator,  and  it  was 

ing  once  rightfully  there,  he  should  not  considered  no  answer  to  show  that  the 

be  turned  over  to  a  suit  at  law  for  final  administration  had  been  settled  and  the 

redress.     And, for  the  purposes  of  com-  assets  distributed, 

plete  justice,  it  became   necessary   to  '  Arkanaas. — In  Chambers  v,  Sallie,  39 

conduct  the  whole  administration  and  Ark.  407,  the  jurisdiction  of  equity  ta 

distribution  of  assets  under  the  super-  maintained  to  subject  to  the  payment 

intendence  of  the  court  of  chancery  of  a  creditor  land  to  which  the  de- 

when  it  once  interfered  to  grant  relief  cedent's  widow   sets  up  a  pretended 

in  such  cases.'*  claim  of  homestead,  the  estate  being 

1.  Alabama. — In  Pharis  v.  Leachman,  insolvent    and    the    decedent    having 

30  Ala.  662,  Goldthwaite,  }.,  says  that  left  no  personal  assets, 

the  jurisdiction  of  courts  of  equity  to  See  also  Wilson  v,  Harris,  13  Ark. 

enforce  the  claims  of  creditors  and  dis-  559,    wherein    it   is   determined    that 

tribute  the  assets  of  a  decedent  is  sus-  equity  has  jurisdiction  to  enforce  the 

tained  upon  considerations  essentially  pajrment  of   a    claim    that  has   been 

distinct  from    those  which    influence  allowed  by  the  Probate  Court,  out  of 

such  courts  in  affording  assistance  to  assets  which  have  eone  into  the  hands 

creditors  of    living    debtors.    In  one  of  the  heirs,  the  administrator  having 

case,  the  jurisdiction  is  original  and  paid  some  of  the  decedent's  debts  and 

primary,    resting    upon    its    general  distributed  the  residue  of  his  estate, 

powers  in  relation  to  the  settlement  of  without     paying     the     complainant's 

decedents'  estates,  while  in  the  other  claim. 

it  is  ancillary  and  in  aid  of  legal  tribu-  See  further  Hall  v.  Brewer,  40  Ark. 
nals  whose  powers  are  found  inadequate  433,  wherein  it  was  determined  that 
to  the  emergency.  Code  Civ.  Pro.  Ark.  (Gantt's  Dig., 
In  Cameron  v,  Cameron,  82  Ala.  392,  i  153),  providing  that  legatees  and  dia- 
a  bill  was  sustained  upon  allegations  that  tributees  shall  be  liable  to  a  direct  ac- 
there  was  no  administration  of  the  de-  tion  by  a  creditor  to  the  extent  of  the 
cedent's  estate,  and  that  his  widow  and  estate  received  by  each  of  them,  not- 
children  took  possession  of  and  held  it,  withstanding  the  failure  of  the  creditor 
the  same  exceeding  the  statutory  ex-  to  appear,  and  the  discharge  of  the 
emptions,  both  in  value  and  extent.  personal  representative,  is  simply  de- 
See  also  Scott  V.  Ware,  64  Ala.  174,  claratory  of  the  law  as  it  previously 
wherein  it  is  determined  that  where  the  existed ;  and  that  any  creditor  whose 
debts  of  the  decedent  are  charged  upon  claim  has  been  duly  proved  but  never 
his  entire  estate,  real  and  personal,  satisfied,  or  whose  claim  has  come  into 
equity  will  entertain  a  bill  to  subject  existence  too  late  to  be  proved,  or  after 
his  lands  to  the  payment  of  debts ;  but  the  administration  has  been  closed, 
when  the  sureties  of  an  administrator  may,  in  equity,  subject  the  assets 
are  solvent,  equity  will  not  entertain  a  descended  to  the  heirs.  Citing-  Wil- 
bill  against  the  heirs  to  subject  lands  of  son  v,  Harris,  13  Ark.  559,  and  Wil- 
the  decedent,  upon  the  theory  that  liams  v,  Ewing,  31  Ark.  229. 
the  administrator  has  been  guilty  of  a  Diatrlet  of  G<dii]nbla. — Offutt  v.  King, 
devastavit.  Pyke  v.  Searcjr,  4  Port,  i  Mac  Arthur  (D.  C.)  31a,  wherein  it 
(Ala.)  52,  following  Darrington  v.  is  said :  *'  The  administration  of  the 
Borland,  3  Port.  (Ala.)  9.  assets  of  a  deceased  person  is  a  well 
See  further  Ledyard  v.  Johnston,  16  established  rule  in  equity ; "  the  bill  in 
Ala.    548,    wherein    the     decedent's  that  case  being  filed  against  the  ad- 
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unfaithful  executors  and  administrators  to  render  accounts,  and 
properly  pursue  and  administer  the  assets  of  their  decedents,  and 

minlstrator  and  heirs  of  a  decedent.  But  in  Lawson  v.  Grubbs,  44  Ga.  466, 

alleging  that  the  personal  assets  were  a  bill  seeking  to  subject  lands  of  the 

Insufficient  to  pay  the  decedent's  debts,  decedent  to  the  payment  of  a  judgment 

ftnd  praying  that  the  real  estate  be  sold,  recovered    against   his    representative 

and  that  the  claims  of  creditors  be  paid  was  considered  without  equity,  because 

out  of  the  proceeds.  the  creditor  had  a  remedy  by  levying  a 

To  the  same  effect  are  Creswell  v.  fi^fa,;  the  only  alleged  ground  n>r  the 

Kennedy,  3  Mac  Arthur  (D.   C.)  78 ;  interposition  of  the  court  being  that 

Keefe  v,  Malone,    3  MacArthur   (D.  the  representative  was  in  failing  and 

C.)  236.  insolvent  circumstances,  and  had  ad- 

But  see  Board  of  Public  Works  v.  vertised  the  lands  for  sale. 

Columbia  College,   17   Wall.   (U.  S.)  And  in  Pease  v.  Scran  ton,  11  Ga.  33, 

C2I,  as  to  the  necessity  of  explaining  it  was  considered  that  the  creditor  had 

taUure  to  take  steps  in  the  Orphans'  an  ample  remedy  at  law,  it  being  al- 

Court  to  have  the  claim  allowed  and  leged  that  the  administrators  had  made 

paid.  an  imperfect  inventory,  and  that  they 

In  noorlda,  a  bill  will  not  be  enter-  had  failed  to  include  in  their  appraise- 
tained  to  subject  the  land  of  a  deceased  ment  valuable  real  and  personal  estate, 
debtor  to  the  pajrment  of  a  judgment  It  was  said  that  the  title  to  the  prop- 
recovered  against  the  debtor  in  his  life-  erty  could  be  tried  on  the  issue  of 
time,  because  the  creditor  has  an  ade-  piene  administravit^  and  that  if  the 
qnate  remt&j  at  law  by  reviving  his  complainants  should  obtain  judgment 
judgment  and  selling  the  land  under  against  the  administrators  quando  acei- 
ezecution.  derint^  a   levy    might    be  made  upon 

Coogler  V,    Mayo,    21    Fla.   126,   a  such  property  as  had  not  come  into  the 

case  wherein    relief  was   denied,  al-  hands  of  the  administrators  to  be  ad- 

though  the  deed  to  the  decedent  had  ministered. 

been  lost  and  records  had  been  con-  DUnolB. — The  following  early  cases 

snmed  by  fire,  and  the  heir  of  the  de-  support  the  jurisdiction  of  equity  to 

cedent's  grantor,  who  was  then  dead,  administer  the  assets  of  a  decedent. 

had  conveyed  the  land,  the  purchaser  Vansyckle  v,  Richardson,  13  111.  171 ; 

haying  full  notice  that  the  land  be-  Harris  v,  Douglas,  64  111.  466,  wherein 

longed  to  the  estate  of  the  deceased  the  decedent  had  charged  his  debts  on 

judgment  debtor.  his  real  estate  by  his  will ;  Garvin  v, 

Georgia. — In  support  of  the  original  Stewart,  59  111.  229,  a  case  involving 
jurisdiction  of  bills  for  the  administra-  complicated  equities;  Thomas  t^.  Ad - 
tion  of  the  assets  of  decedents,  see  ams,'  30  111.  37,  wherein  it  was  held 
Caldwell  v,  Montgomery,  8  Ga.  106 ;  that  after  the  refusal  of  the  personal 
Hardwick  v.  Thomas,  10  Ga.  266;  representative  to  pay  a  judgment  re- 
Jones  V.  Dougherty,  10  Ga.  273.  In  covered  against  the  deceased  debtor, 
the  last  case  Lumpkin, J.,  says:  ''Thir-  resort  might  be  had  to  equity  against 
ty  years'  experience  at  the  bar  enable  the  personal  representatives  and  heirs 
noe  to  bear  testimony,  not  only  to  the  for  the  payment  of  the  judgment  out 
convenience  and  absolute  necessity  of  of  assets  in  the  hands  of  the  personal 
such  proceedings,  but  also  to  their  en-  representatives,  if  sufficient,  and  if  not, 
tire  practicability.  Bills  of  this  char-  out  of  the  real  estate  descended  to  the 
acter  are  brought  daily  in  every  circuit  heirs. 

in  the  state,  by  creditors  against  exec-  Indiana. — ^The  following  cases  sup- 
utors  and  administrators,  or  vice  versa ^  port  the  original  jurisdiction  of  chan- 
lor  the  proper  administration  of  the  eery  to  administer  the  assets  of  a 
assets  of  the  estate,  in  which  the  rights  decedent  and  subject  his  lands  to  the 
of  all  parties  are  finally  settled  by  the  payment  of  debts.  Martin  v.  Dens- 
decree."  See  also  Long  v.  Mitchell,  ford,  3  Blackf.  (Ind.)  295,  followed  in 
63  Ga.  769,  and  Redd  v,  Davis,  59  Ga.  Bryer  v.  Chase,  8  Blackf.  (Ind.)  508; 
823,  in  support  of  the  jurisdiction  of  Unknown  Heirs  v.  Kimball,  4  Ind.  546, 
equity  to  entertain  a  bill  to  subject  wherein  it  is  said  that  the  question  of 
property  that  has  been  distributed  the  decedent's  solvency  or  insolvency 
among  the  beirs.  is  immaterial,  and  that  if  in  a  given 
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by  selling,  for  the  payment  of  debts,  lands  which  are,  either  by 
statutes  or  wills,  charged  with  the  payment  of  debts. 

case  a  remedj  exists  at  law,  the  two  We  are    therefore  inclined    to    think 

jurisdictions  are  concurrent.  that  in  all -cases  where  the  administrator 

Iowa. — In  Waples  v.  Marsh,  19  Iowa  has  made  distribution    of   the  estate 

381,  the  question  arose  whether  or  not  among    the    heirs,    a  creditor  whose 

a  creditor,    alleging    the    failure  and  debt  has  not  been  paid  may  proceed  in 

refusal  of  the  administratrix  to  account  chancery,  jointly  against  him  and  the 

lor  and  apply  the  personal  assets,  and  heirs,  for  a  recovery  of  his  debt."    Ap- 

that  the  decedent  left  real  estate  which  proved  in  Pilktngton  v.  Gaunt,  5  Dana 

she  refused  to  sell  for  the  payment  of  (Ky.)  410. 

debts,  could  maintain  a  bill  praying  for  Vi  Karyland,  bills  by  one  creditor  in 
an  account  of  the  personal  property  behalf  of  himself  and  others,  against 
and  a  sale  of  the  real  estate,  etc. ;  and  it  executors,  to  obtain  payment  and  to 
was  determined  that  the  District  Court  have  the  assets  brought  in  and  admin- 
had  jurisdiction,  notwithstanding  the  istered  under  the  direction  of  the  court 
grant  of  general  jurisdiction  over  the  of  chancery,  are  rare.  Per  Bland,  Ch^ 
administration  of  estates  to  the  County  in  Strike's  Case,  i  Bland  (Md.)  ^7. 
Court«  In    Griffith    v.    Frederick     County 

Kaiiiaa.— Johnson  v»  Cain,   15  Kan.  Bank,  6  Gill  &  J.  (Md.)   432,  it  was 

533,  wherein  the  court  say :  **  We  also  determined  that  under  Act  Md.  1785,  c. 

suppose  that  it  will  be  admitted  that  in  72,  providing  that  in  the  event  of  Uie 

many  cases  where  an  estate  has  already  insufficiency    of   the    personalty,    the 

been  settled,  and  the  administrator  dis-  chancellor  should   have  power,  upon 

charged,  courts  of  equity  (such  as  the  the  application  of  any  creditor,  to  order 

District  Courts  are)  will  exercise  juris-  the  whole  or  part  of  the  real  estate  to 

diction  over  the  heirs,  and  over  any  be  sold,  such  relief  could  be  afforded 

matter  pertaining  to  such  estate,  so  as  only  when  there  was  an  insufficiency  of 

to  do  justice  to  any  person  holding  a  personal    assets.     See    also    Wyse    v. 

claim    against    such    estate.'*     Citing  Smith,  4  Gill  &].  (Md.)  295;  Robertson 

Shoemaker  v.  Brown,  10  Kan.  383.  v.  Parks,  3  Md.  Ch.  65. 

Kentucky. — Stroudv.Barnett,3  Dana  In  Guyton  v.  Flack,  7  Md.  398,  the 

(I^.)  392,  wherein   Ewing,  J.,  says:  court  says:  "We  have  been  furnished 

'*  When    administrators    or    executors  with  no  case  which  shows  that  a  court 

have  abused  their    trust,   by  making  of  equity  will  g^nt  relief  to  a  creditor 

distribution  of  the  assets  among  the  of  his  deceased  debtor,  against  a  party, 

heirs  or  legatees,  without  first  paying  for  improperly    interfering    with,    or 

the  debts,  we  see  no  principle  of  equity  retaining  and  using,  the  assets  of  the 

which  would  preclude  the  chancellor  debtor." 

from  taking  cognizance  of  the  case,  in  The  creditor's  remedy  against  such 
analogy  to  the  jurisdiction  ordinarily  party  is  to  sue  him  as  an  executor  de 
exercised  by  him  over  trustees  and  son  tort  in  a  court  of  law. 
trust  funds,  in  other  cases,  and  fol-  Maasachnaetts. — In  Fairfield  v.  Fair- 
lowing  the  trust  fund  into  the  field,  15  Gray  (Mass.)  596,  the  bill  was 
hands  of  the  legatees  or  heirs,  and  sustained  under  Rev.  Stat.  Mass.,  c 
directing  its  application  to  the  first  70,  $  16,  against  the  widow  and  children 
object  of  the  trust,  the  payment  of  of  a  decedent,  to  enforce  payment  of  a 
debts,  or  rendering  the  executor  or  right  of  action  which  had  accrued  after 
administrator  liable  for  a  breach  of  the  time  of  limitation  of  actions  against 
his  trust.  By  such  a  proceeding,  the  the  executrix  (who  was  the  widow)  had 
administrators  and  heirs  all  being  expired;  the  bill  alleging  that  the  tes- 
brought  before  the  court,  and  compelled  tator  died  seized  and  possessed  of  real 
to  make  discovery  of  assets,  more  full  and  personal  estate  more  than  sufficient 
and  complete  justice  can  be  done,  and  to  pay  the  plaintiff's  claim,  and  that  by 
the  great  delay,  vexation  and  circuity  his  will  he  directed  all  of  his  debts  to  be 
of  action,  of  first  suing  the  adminis-  paid  out  of  his  estate.  See  also  Wood 
trator  at  law,  and  then  suing  for  a  v,  Leland,  22  Pick.  (Mass.)  505. 
devastavit^  Bnd  driving  him  to  a  suit  UississippL — Under  Code  Miss.  187 1, 
against  the  heirs  for  a  return  of  the  (  976,  which  declares  that  the  chancery 
funds  paid  over  to  them,  be  avoided,  court,  in  addition  to  the  powers  and 
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StotM,  however,  notably  Illinois,  Indiana,  Michigan,  Mis- 


jmitdiction  belon^^g  to  the  probate  although  it  was  alleged  that  the  admin- 
court,  ihall  have  jurisdiction  to  hear  istrator  had  removed  into  another 
and  determine  all  questions  in  relation  countj,  it  not  t)eing  alleged  that  he  had 
to  the  execution  of  trusts  at  the  suit  of  left  the  state. 

cither  heirs  or  creditors,  and  bj  de-  But  where  the  executrix,   instead  of 

cree  and  process  to  enforce  the  liability  applying  the  personal  estate  to  the  paj- 

of  the  trustee  and  his  sureties,  a  judg-  ment  of  debts,  converts  it  to  her  own 

ment  creditor  may  bring  a  bill  against  use,  the  court  will  "have  no  hesitation 

an    executor    who    has    assets  in   his  in   subjecting  her  interest  in  the  real 

hands,  to  compel  him  to  render  an  ac-  estate,  under  the  will  of  which  she  was 

count.    Clopton  v,  Haughton,  57  Miss,  executrix,  to  the  payment  of  the  debts 

787.    See   also    Buie    v.   Pollock,    55  which  she  ought  to  have  paid  out  of 

Miss.  309.  the  personal  property."      Cooper    v. 

In  Partee  v.  Kortrecht,  54  Miss.  66,  Cooper,  5  N.  J.  Eq.  4^. 
the  decedent  was  a  nonresident  and  New  York. — See  M'Kay  v,  Greene,  3 
left  no  property  within  the  state  ex-  Johns.  Ch.  (N.  Y.)  56,  wherein  Chan- 
cept  a  tract  of  land.  A  bill  to  sub-  cellor  Kent,  without  expressing  any 
ject  such  land  to  the  pavment  of  the  opinion  upon  the  question,  cited  the 
debts  was  not  sustained,  it  being  deter-  dictum  of  Sir  James  Mansfield  in 
mined  that  Code  Miss.,  44  1091,  1093,.  Brady  v.  Shell,  i  Campb.  148,  in  sup- 
making  it  the  duty  of  the  chancellor  port  of  the  jurisdiction  of  equity  to 
to  appoint  a  county  administrator  to  make  an  equitable  distribution  of  the 
whom  should  be  committed  the  admin-  assets  of  a  deceased  insolvent.  See 
iatration  of  the  decedent's  estate,  further  Thompson  v.  Brown,  4  Johns. 
whether  he  died  within  or  without  the  Ch.  (N.  Y.)  633. 
state,  upon  the  failure  of  any  one  to  North  Carolina. — Wilson  v.  Leigh,  4 
apply  for  letters  within  six  months  after  Ired.  Eq.  (N.  Car.)  97,  wherein  Ruffin, 
the  death  of  such  person,  afforded  an  C.  J.,  says:  "There  is  no  doubt  that 
ample  remedy.  creditors   may  come   into    a  court  of 

See  also  Pleasants  v,  Glasscock,  i  equity  against  executors,  or   against 

Smed.  &   M.  Ch.  (Miss.)  17;  and  Beck  them  and  the  heirs  or  devisees,  for 

v»  Rainey,  28  Miss,  iii,  wherein  it  was  accounts,  and  for  payment  out  of  the 

determined  that  a  bill  seeking  to  hold  proper  fund." 

liable,  as  executors  de  son  tort^  parties  See  also  Martin  v.  Harding,  3  Ired. 
who  had  converted  the  property  of  the  Eq.  (N.  Car.)  603;  Simmons  v,  Whit' 
estate  to  their  own  use,  was  not  main-  aker,  2  Ired.  Eq.  (N.  Car.)  129;  Wash' 
tainable  unless  special  circumstances  irigton  v,  Sasser,  6  Ired.  Eq.  (N.  Car.) 
were  alleged  showing  that  the  remedy  336 ;  Barnawell  v.  Threadgill,  5  IrecL 
at  law  was  inadequate,  and  that  a  general  Eq.  (N.  Car.)  86,  which  was  a  suit  to 
charge  of  fraud  and  confederation  was  subject  assets  Into  the  hands  of  the 
insufficient  And  in  the  latter  case  a  legatees  and  fraudulent  alienees  of  an 
prayer  for  an  injunction  to  prevent  the  unfaithful  executor,  the  court  saying : 
removal  of  property  was  not  regarded  "  The  creditor  has  an  evident  equity  to 
as  giving  jurisdiction,  because  it  did  not  satisfaction  out  of  the  testator's  estate 
appear  but  that  the  defendants  were  in  preference  to  the  volunteers ;  and  if 
able  to  pay  the  amounts  that  might  be  he  cannot  obtain  his  debt  from  the  ex- 
recovered  against  them  respectively,  ecutor  he  is  clearly  entitled  to  pursue 
without  resort  to  the  proper^.  See  the  fund  until  it  has  changed  its  charac- 
further  Anderson  v,  Newman,  60  Miss,  ter  by  a  sale  to  some  person  on  an  hon* 
533,  wherein  it  was  determined  that  est  contract; "  and  in  that  case  it  was 
creditors  were  not  entitled  to  go  against  held  that  the  remedy  at  law  by  a  scire 
the  heirs  until  the  personalty  had  facias  and  trial  by  jury,  under  Rev* 
been  exhausted.  Stat.  N.  Car.,  c.  50,  was  *'  but  a  cumula- 

Vev  Jeney. — Decker  v.  Decker,  27  tive  legal  remedy,  not  so  effectual  in 

N.   J.  Eq.  239,  wherein  the  court  de-  many   cases  as  that  in  equity,  where 

dined  to  entertain  a  bill  praying  for  an  accounts  may  be  taken,  all  parties  in  in- 

accoont  of  the  personal  estate,  and  for  terest  brought  before  the  court,  and  the 

the  sale  of  the  real  estate  in  the  event  decree  enforced,  not  only  by  execution, 

that  the  personalty  should  prove  in-  but  by  process  for  contempt." 

•nffident  for  the  payment  of  the  debts,  See  further,  Wilson  v.  Bynum,  92  N. 
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souri,  New  Mexico,  New  York,  Texas,  and  Wisconsin,  the  original 

Car.  717,  wherein  it  is  said  that  juris-  tontli  OartflliUL — In  support  of  the 

diction    to    enforce    the    payment    of  jurisdiction  to  entertain  a  bill  against 

debts  out  of  lands  has  always  been  en-  heirs  for  the  sale  of  lands  when  there 

tertained.  is  a  deficiency  of  personal  assets,  see 

Smith  v.  Caswell,  a  Hayw.  (N.  Car.)  Gregory  v.  Forrester,  i  McCord  Eq. 
385,  wherein  payment  of  a  judgment  (S.  Car.)  318.  See  also  Moore  v,  Cald- 
recovered  against  an  executor  after  an  well,  8  Rich.  £q.  (S.  Car.)  22,  wherein 
execution  against  the  personal  assets  a  bill  was  entertained  against  an  exec- 
had  been  returned  unsatisfied,  was  en-  utor  and  legatees  to  whom  the  executor 
forced  out  of  land  which  the  testator  had  transferred  assets  upon  their  bind- 
had  charged  with  the  payment  of  his  ing  themselves  to  pay  the  outstanding 
debts ;  and  Wadsworth  v,  Davis,  63  N.  demands  against  the  estate. 
Car.  251,  wherein  Rodman,  J.,  said:  Collection  of  Assets  of  EstaU. — But, 
"  There  have  been  in  this  state  too  ordinarily,  the  debtors  of  a  decedent, 
many  instances  of  what  are  called  or  persons  who  have  possessed  them- 
creditors*  bills  to  permit  any  doubt  of  selves  of  his  property,  cannot  be  made 
the  jurisdiction  of  a  court  of  equity  parties  to  a  bill  against  the  executors  at 
to  entertain  them."  In  this  last  case  it  the  suit  of  a  creditor.  J^^r  Carroll,  Ch., 
washeldthat  Acts  N.  Car.  1866-67,  c.  79,  ^n  Ragsdale  v.  Holmes,  i  S.  Car. 
f  5,  authorizing  executors  to  make  pref -  91 . 

erences  among  debts  of  equal  dignity,  Tennesaeo. — Simpson  v.  Simpson,  7 

was  intended   to  discourage  a  multi-  Humph.  (Tenn.)  275,  wherein  the  court 

plicity   of   suits  merely,  and  did    not  said:    '*We   consider  it  a  well-settled 

abrogate  the  jurisdiction  of  equity  to  principle  of  law,  that  a  creditor  of  an 

entertain  creditors*  bills ;  that,  although  estate  may,  after  having  obtained  his 

Rev.  Code  N.  Car.,  c.  46, 4  4,  authorized  judgment  at  law,  file  a  bill  against  the 

the  personal  representatives  to  insti-  representative  of  the  estate,  and  any 

tute  proceedings  for  the  sale  of  lands  debtor  thereto,  or  any  person  who  may 

after   the  exhaustion  of   the  personal  have  assets  belonging  to  said  estate  In 

assets,  yet  a  suit  in  equity  might  be  his    hands,  which   &e    representative 

brought  bv  a  creditor  for  that  purpose  either  negligently  or  fraudulently  fails 

upon  the  failure  of  the  personal  repre-  to  collect  for  the  payment  of  the  debts 

sentative  to   perform   such  duty;  and  of   the  estate,  and    have   an    account 

that  Code  Civ.  Pro.  N.  Car.,  ^  418,  therefor." 

which  authorized  the  clerk  "to  audit  But   in   Bruce  v.   Bruce,  11   Heiak. 

the   accounts   of    executors,  adminis-  (Tenn.)  760,  it  was  determined,  under 

trators  and  guardians,"  did  not  oust  the  Code,  4  2209  et  seq,  (Act  Tenn.  184a), 

Superior  Court  of  jurisdiction  to  enter-  authorizing  the  next  of   kin,  or  any 

tain  creditors*  bills.  creditor,  to  file  a  bill  in  chancery  for 

Ohio. — In    support    of    the    original  the    appointment   of   a  receiver,  etc., 

jurisdiction  of  chancery  to  settle  the  upon  the  lapse  of  six  months  after  the 

estates  of  decedents  at  the  suit  of  cred-  death  of  the  decedent  without  any  one 

itors,  see  Stiver  v.  Stiver,  8  Ohio  217,  applying  for  letters  of  administration, 

ciVfu^Grosvenor  V.Austin,  6  Ohio  112;  that  the  court  of  chancery**  is  not  a 

Thompson  v.  Brown,  4  Johns.  Ch.  (N.  probate  court,  and  has  *  *  *  only  the 

Y.)  631;  and  Piatt  v,  St.  Clair,  6  Ohio  statutory  jurisdiction.**   See  also,  to  the 

327,  wherein  it  was  determined   that  same  enect,  Evans  v.  Evans,  3  Coldw. 

lands  aliened  by  the  heirs  might  be  (Tenn.)  143. 

reached,  and  that  the  payment  of  debts  See  further,  as  to  the  respective  ju- 

might  be  enforced  against  minor  heirs  risdictions  of  the  county  and  circuit 

as  well  as  adult  heirs.  courts,  Burgner  v.  Burgner,  11  Heiak. 

Pennsylvania. — Woddrop   v.  Weed,  (Tenn.)  729. 

154  Pa.  St.  307,  wherein  the  jurisdiction  United    Statei. — '*In    the     court   of 

of  equity  is  maintained  to  compel  an  chancery,  executors  and  administrators 

account  by  testamentary  trustees  and  are    considered    as    trustees,  and  that 

to  set  aside  judgments  confessed  by  the  court    exercises    original    jurisdiction 

trustee  and  conveyances  made  by  him,  over  them  in  favor  of  creditors,  lega- 

whereby  he  gave  other  creditors  prefer-  tees    and    heirs,  in    reference   to  the 

ences.       Citing   Brown's   Appeal,    12  proper  execution  of  their  trust.**    Per 

Pa.  St.  335.  Campbell,  J.,  in  Green  v,  Creighton,  23 
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jurisdiction  of  equity  to  entertain  such  suits  has  been  either  so  mod- 
How.  (U.  S.)  90,  citing  Attj.-Gen.  v.  In  the  latter  case  Lewis,  J.,  sajs  that 
Comthwaite,  a  Cox  45.  some  authorities  base  the  jurisdiction 

In  Hagan  v.  Walker,  14  How.  (U.  upon  the  necessity  for  taking  accounts 

S.)  39,  Curtis,  J.,  sajs :  "  That  a  single  or  compelling  a  discovery  of  assets, 

creditor  majr  maintain  a  bill  against  an  and  upon  the  ground  that  there  is  no 

administrator  of  a  deceased  debtor,  for  adequate  remedy  ut  law,  and  that  other 

a  discovery  of  assets  and  the  payment  authorities  say  &at  the  jurisdiction  de- 

of  his  debt,  there  can  be  no  doubt.**  pends  upon  the  trust  in  personal  repre- 

See  also,  as  to  the  original  jurisdic-  sentatives  which  it  is  the  duty  of  a 

tion  of  chancery  over  the  estates  of  court  of  equity  to  enforce;   but  that, 

decedents,    and    the   extent   to  which  whatever  may  be  the  correct  explana- 

such    jurisdiction    has    been    circum-  tion,  the  jurisdiction  is  not  onlv  well 

scribed  by  the  establishment  of  probate  established,  but   it  is  practical^  ez- 

courts  in  the  United  States,  Board  of  elusive. 

Public  Works  v.  Columbia  College,  17  To  the  same  effect  are  Carter  v. 

Wall.  (U.  S. )  531.  Hampton,  77  Va.  631;  Poindexter  v. 

In  Johnson  v.  Waters,  1 1 1  U.  S.  640,  Green,  6    Leigh  (Va.)    504,  wherein 

a  bill  was  sustained  wherein  a  creditor  the  decedent  had,  by  his  will,  charged 

Bought  to  set  aside  a  fraudulent  sale  of  his  entire  estate,  real   and    personal, 

the  decedent's  land  made  by  the  execu-  with    the    payment    of    his    debts; 

tor;  and  in  Tate  v.  Norton,  94  U.  S.  Carrington  v,    Didier,  8  Gratt.  (Va.) 

746,  it  was  determined  that  under  a  260,   wherein    the   object  of  the    bill 

statute  (Gantt's  Dig.  Ark.  1848,  c.  4,  $$  was  to  reach  proceeds  arising    from 

63,  96),  whereby  no  discrimination  was  the  sale  of  the  decedent's  land,  under  a 

made  for  the  real  and  personal  property  decree  rendered  in  a  friendly  suit  for 

as  assets,  equity  had  no  jurisdiction  to  the  sale  of  the  land  and  a  distribution 

entertain  a  suit  by  a  creditor  for  the  of  the  proceeds  among  the  heirs. 

saie  of  the  decedent's  lands.  See  further  See  further  the  dictum  of  Wingfield, 

Payne  v.  Hook,  7  Wall.  U.  S.)  425.  J.,  in  Finney  v,  Bennett,    37    Gratt. 

In  Yermost,  a  creditor  cannot  main-  ( Va.)  365,  to  the  effect  that  the  juris- 

tain  a  bill  in  equity  to  obtain  satisfac-  diction  of  the  settlement  of  decedents* 

tion  of  his  claim  out  of  a  debt  due  the  estates  was  originally  taken  "to prevent 

estate.  The  duty  of  collecting  such  debt  an  unseemly  struggle  between  creditors, 

devolves  upon  the  personal  representa-  each  trying  to  get  an  advantage  over 

tive,  and  the  remedy,  where  the  per-  the  other  so  as  to  appropriate  the  as- 

•onal  representative  tails  to  execute  his  sets  to  himself." 

trust,  is  an  action  on  his  bond.    Isaacs  In  Clarke  v.  Webb,  a  Hen.  &  M.  ( Va.) 

V,  Clark,  13  Vt.  657.  8,  it  is  held  that  a  creditor,  after  the  re- 

But  in  Morse  v,  Slason,  13  Vt.  296,  turn  of  an  execution  unsatisfied,  may 
the  fact  that  one  of  the  claimants  was  bring  his  bill  in  equity  to  have  a  dis- 
also  one  of  the  administrators,  was  covery  of  the  assets,  instead  of  proceed- 
considered  of  itself  a  sufficient  reason  ing  against  the  executors  for  a  devas- 
why  no  adequate  redress  could  be  af-  tavit.  Following  Braxton  v,  Winslow, 
forded  in  the  probate  court,  and  a  bill  i  Wash.  (Va.)  31. 
alleging  that  the  administrator  had  not  West  Ylrglnla. — See  White  v.  Ken- 
inventoried  nor  taken  any  account  of  nedy,  23  W.  Va.  221,  wherein  it  is  said 
certain  property,  real  and  personal,  that  one  instance  of  a  creditors'  bill  is 
and  praying  that  a  sale  by  one  of  the  a  suit  against  the  personal  representa- 
administrators  be  vacated,  etc.,  was  tives  and  heirs  to  settle  the  administra- 
sustained.  tion  accounts,  and  to  ascertain  whether 

Vlxglnla. — Rice  v,  Hartman,  84  Va.  any,  and,  if  any,  what  amount  of  per- 

251,  wherein  it  is  said  that  a  bill  for  an  sonal  assets  belonging  to  the  estate  will 

account  and  a  settlement  of  the  estate  remain  in  the  hands  of  the  representa - 

is  entertained  not  only  because  mat-  tives  applicable  to  the  payment  of  debts, 

ters    of    account    are    involved,    but  what  debts  remain  unpaid,  to  whom 

becanse  of  the  existence  of  a  construct-  they    are    owing,    and   the    priorities 

hre  trust  in   the  personal  representa-  thereof,  and  what  land  was  owned  by 

tive;  which  case  was  cited  with  ap-  the  decedent  at  his  death,  and  asking 

proval  in  Beverly  v,  Rhodes,  86  Va.  the  payment  of  debts  out  of  such  lands, 

415.  if  necessary. 
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ified  as  to  be  confined  to  peculiar  cases,  or  altogether  abrogated.^ 

See  further  Bioderick  v,  Broderick,  party  shall  do  80,  within  a  Umited  tifiie« 

a8  W.  Va.  378,  in  support  of  the  juris-  there  is  no  necessity  for  proceeding  in 

diction  to  entertain  bills  for  the  sale  of  equity  to  reach  real  or  personal  prop- 

the  lands  of  the  decedent ;  and  Arnold  erty,  which  the  heirs  without  adminis- 

V.  Casner,  33  W;  Va.  444,  wherein  it  tration  have  taken  possession  of. 

is  said  that  the  jurisdiction  of  equity  Wilson  v.  Davis,  37  Ind.  141;  Leonatd 

to  subject  lands    to  the  payment    of  v,  Blair,  59  Ind.  5x0,  wlierein  the  court 

debts  exists  independently  of  statute.  says,   with    reference    to   the    statute 

1.  minols.^In  Hales  v.  Holland,  93  (2  Rev.  SUt.  Ind.  1876,  493,  ^  7): 
111.  494,  it  is  said:  "The  sUtute  has  "The  creditor  of  a  deceased  intestate, 
prescribed  a  simple,  expeditious  and  under  this  section  of  the  statute,  can 
inexpensive  mode  of  presenting  and  readily  procure  the  appointment  of  an 
allowing  claims  against  estates  in  the  administrator  of  his  debtor's  estate,  if 
Probate  Court.  •  •  •  It  is  true  that  the  persons  entitled  to  administer 
there  mav  be  isolated  cases  where  a  should  neglect  or  refuse  to  take  out 
claim  against  an  estate  is  equitable,  or  is  letters;  and  this,  we  think,  is  the  only 
so  entangled  that  a  court  of  law  is  unable  safe  course  for  the  creditor  to  pursue." 
to  investigate  and  establish  it  for  allow-  See  also  Barton  v,  Bryant,  2  Ind.  189. 
ance  against  the  estate,  and  the  inter-  Hi  Ifflehlgan,  **  creditors  of  a  de- 
vention  of  chancexr  may  become  ceased  person  are  to  enforce  their 
necessary  for  the  adjustment  of  such  claims  against  his  estate  through  pro- 
claims. But  such  cases  are  rare  and  of  ceedings  in  the  Probate  Court,  and  the 
an  extraordinary  character.**  statute  makes  ample  provision  for  the 

See  further  Winslow  v,  Leland,  138  purpose.  If  other  parties  interested 
111.  345,  wherein  it  was  determined  that  fail  to  take  out  letters  of  administra- 
neither  the  failure  of  an  administrator  tion  the  creditor  himself  may  do  so, 
to  dischaxge  his  duty,  either  through  and  such  proceedings  will  then  be  taken 
negligence  or  fraud,  nor  the  fact  that  as  will  adjust  all  equities  on  the  prin- 
the  creditor  has  exhausted  his  legal  ciple  of  relative  equality."  Aldricb  v. 
remedies  against  the  judgment  debtor  Annin,  54  Mich.  330. 
while  living,  will  authorize  a  creditors*  See  also  Winegar  v.  Newland,  44 
bill  to  rea<3k  personal  estate  while  the  Mich.  3^,  wherein  a  bill  was  filed  on 
administration  is  in  progress,  because  behalf  of  all  creditors  of  the  estate, 
the  power  of  the  County  Court  to  collect  alleging  the  neglect  and  refusal  of  the 
and  distribute  the  assets  of  the  estate  executrix  to  pay  the  complainant's  de- 
is  ample.  mand  which  had  been  allowed  by  com- 

See  also  Harris  v.  Douglas,  64  111.  missioners  appointed  by  the  Probate 

466,  wherein  it  is  said :  "  Ordinarily,  the  Court,  that  she  had  conveyed  away 

claimant  has  a    complete   and   ample  property  out  of  which  the  complain- 

remedy  at  law,  and  such  party  will  be  ants  should  have  satisfaction,  and  that 

required  to  pursue  it.    A  party  may  she  had  done  nothing  towards  closing 

not,  in  the  first  instance,  file  a  bill  to  up  the  aflfairs  of  the  decedent's  estate, 

enforce    the    payment    of    his    claim  and  had  failed  to  make  and  realize  the 

against  the  estate.    A  court  of  equity  money  wherewith  to  pay  the  complain- 

will  not  assume  jurisdiction,  except  in  ant.    Said  the  court :  "It  is  not  per- 

extraordinary  cases,  where  the  remedy  ceived  that  any  ground  is  set  forth 

afforded  by  the  statute  is  inadequate,  here  for  equitable  cognizance.    Com- 

It  is  for  the  very  plain  reason  that  the  plainanf  s  remedy,  if  not  lost  by  neg- 

statute  has    pointed    out    a    different  lect  to  take  steps  in  season,  is  in  the 

mode,  and  the  party  must  pursue  the  court  of  probate.  And  if  it  has  become 

remedy  provided  bv  law."  ^uofed  with  impracticable  to   prosecute  redress  in 

approval  in  Blanchard  v.  Williamson,  that  forum  by  reason  of  having  failed 

70  111.  647.  to  move  seasonably,  it  neither  widens 

in  Indiana,  the  object  and  policy  of  the  scope  of  equity  nor  gives  him  any 

the  statutes  with  reference  to  the  settle-  title  to  proceed  in  chancery." 

ment  of  decedents*  estates  is  to  reduce  mssonri. — In  Titterington  v.  Hooker, 

the  estate  to  money  in  the  hands  of  a  58  Mo.  593,  it  was  determined  that, 

responsible  executor  or  administrator,  under  the  statutes  of  Missouri,  which 

and  as  they  secure  to  the  creditor  the  allow  an  execution  to  be  issued  against 

rtght  to  taike  out  letters,  if  no  preferred  the  administrator  in  favor  of  a  creditor 
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In  all»  or  at  least  many,  of  these  enumerated  states,  and  proba- 
bly in  other  states,  there  are  special  courts  having  jurisdiction 

wboie  demand  has  been  allowed,  and  granting  of  the  letter  testamentary  or 

which,  upon  such  execution   proving  of  administration ;   and  that  personal 

Indtleas,  permit  the  creditors  to  sue  property  of  which  the  widow  and  chil- 

out  a  scire  facias  against  his  sureties,  dren  of  the  decedent  had  wrongfuUy 

and,  if  all  these  means  fail,  to  obtain  possessed  themselves  could  be  reached 

an  order  to  sell  the  real  estate;    after  under  2  Rev.  Stat.  N.  Y.  449,  (  i7)  bj 

the  administration  has  been  closed,  and  a  suit  against  such  persons  as  executors 

the  personal  assets  of  the  estate  have  of  their  own  wrong. 
proven  insufllcient  for  the  pajment  of       In  Jackson  v.  Forrest,  3  Barb.  Ch. 

debts,  a  creditor  is  not  authorized  to  (N.  Y.)  576,  it  was  determined  that  a 

file  a  bill  in  equitj  against  the  heirs  to  creditor  cannot  pursue  personal  estate 

•object   the  decedent's    lands.     DiS'  of  a  decedent  into  the  hands  of  persons 

tinguisked  in  Zoll  v,  Soper,  75  Mo.  to  whom  it  had  been  delivered  by  the 

460,  wherein  the  object  of  the  bill  was  personal  representative,  but  that  the 

to  reach  land  which  the  decedent  had  remedj  is  by  a  suit  against  the  personal 

iraudalently  conveyed.  representative  and  his  sureties. 

Va  Sew  Mazioo,  the  statutes  relative  In  Raynor  v,  Gordon,  16  Hun  (N. 
to  the  administration  of  the  estates  of  Y.)  126,  the  only  asset  of  the  estate 
decedents  contain  ample  provisions  was  a  debt  due  n*om  the  executor,  se- 
for  the  application  of  the  lands  whereof  cured  by  a  mortgage  which  the  execu- 
the  decedent  dies  seized,  to  the  pay-  tor  refused  to  pay,  and  a  bill  by  a  judg- 
ment of  his  debts,  and  a  bill  in  equity  ment  creditor  in  his  own  name,  for  the 
will  not  be  entertained  for  that  pur-  sale  of  the  mortgaged  premises,  was 
pose,  unless   special    reasons  are  set  sustained. 

forth  in  the  bill,  until  after  the  cred-  North  OaroUna.— By  Code  N.  Car., 
iters  have  first  complied  with  all  the  (  1448,  "  a  special  proceeding "  is  au- 
requirements  of  the  statutes  for  the  thorized  to  be  prosecuted  by  any  cred-> 
collections  of  their  claims  and  ex-  itor,  to  compel  the  personal  represent- 
hansted  their  remedy  at  law.  Huneke  ative  of  the  decedent  to  an  account  of 
V,  Dold  (N.  Mex.  1893),  3^  ^^c,  his  administration,  and  to  pay  the  cred- 
Rep.  45.  itors  what  may  be  payable  to  them  re- 
Sew  Toik. — In  Wilber  v.  Collier,  3  spectively.  Hester  v.  Lawrence,  i03 
Barb.  Ch.  (N.    Y.)  427,  it  was  de-  N.  Car.  319. 

termined  that  an  ordinary  creditors'        "  Its  purpose  is  to  ascertain  what  the 

bill  is  not  the  proper  remedr  to  reach  assets  of  the  testator  are,  and  distribute 

real  estate  of  a  deceased  debtor,  but  the  same  among  all  the  creditors  en- 

that  the  remedy  is  to  revive  the  judg-  titled  to  share  therein, according  to  their 

ment  against  the  heirs  or  devisees,  and  respective  rights.*'    Dobson  v,  Simon- 

to  sell  the  property  under  an  execu-  ton,  93  N.  Car.  368. 
tion;  and  that  where  payment  is  sought        Such     proceeding,    though    not   in 

out  of  the   equitable   interest  of   the  form,  is,  in  substance  and  effect,  in  the 

debtor  in  land  under  a    contract  of  nature  of  a  creditors'  bill.    Sinclair  v. 

purchase  or   otherwise,    the   creditor  McBryde,  88  N.  Car.  438. 
should,  under  2  Rev.  Stat.  N.  Y.,  p.        Proceedings  for  Sale  of  Lands, — 

108,  4  48,  and  p.  Ill,  4  66,  after  ex-  By  Code  N.  Car.,  (  1474,  it  is  further 

hausting  his  remedy  against  the  per-  provided  that,  if  it  shall  appear  that 

sonal  representatives  or  ascertaining  the  personal  assets  are  insufficient  to 

tiiat  tliey  have  no  assets  with  which  to  pay  the  debts  of  the  decedent,  and  that 

pay  tlie  debts,  apply  to  the  surrogate  to  he  died  seized  of  real  property,  it  shall 

compel  them  to  sell  such  equitable  in-  be  the  duty  of  the  judge  or  clerk  to 

terest.    It  was  also  determined  in  this  issue  a  summons  to  the  heirs,  devisees, 

case  that  the  creditor,  in  addition  to  ex-  and  others  in  possession  of  the  lands  of 

hausting  his  remedy  against  the  per-  the  deceased,  to  appear  and  show  cause 

sonal  representatives  or  showing  that  why  said  lands  should  not  be  sold  for 

there  are   no  personal  assets  where-  assets.    Brooks  v.  Brooks,  97  N.  Car. 

with  to  pay  the  debts,  should,  under  2  136. 

Rev.  Stat.  N.  Y.  109,  (  53,  wait  until        In  Texas,  it  is  questionable  whether 

the  expiration  of  three  years  from  the  the  remedy  by  a  creditors'  bill  after  the 
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over  the  estates  of  deceased  persons,  called  probate  courts,  or- 
phans' courts,  or  surrogate  courts,  possessing,  with  respect  to  per- 
sonal assets,  nearly  all  the  powers  formerly  exercised  by  the 
court  of  chancery  and  the  ecclesiastical  courts  in  England.^ 

b.  Fraudulent  Conveyances  by  Decedents. — ^The  right 
of  a  creditor  to  attack  fraudulent  conveyances  is  not  lost  by  the 
death  of  the  debtor,  and  it  is  held  that  equity  has  jurisdiction  of 

death  of  the  debtor  has  not  been  super-  real  estate,  and  that  to  a  Umited  extent, 

seded  bj  the  statute  relative  to  the  set-  passes  into  the  possession  of  the  execu- 

tlement  of  the  estates  of  deceased  per-  tor'or  administrator,  when  one  is  ap- 

sons.    Gant  v.  Reed,  34  Tex.  46.  pointed}  and  under  the  control  of  the 

See  further   Patterson  v.  Allen,  50  CountyCourtof  the  proper  count j,  and 

Tex.  33,  wherein  Gould,  J.,  says:  **  Un-  all  persons  having  claims  against  such 

der  the  probate  sjstem  of  this  state  a  deceased   person,  which  ought  to  be 

creditor  of  an  estate  must  ordinarily  paid  out  of  his  estate,  must  proceed  to 

collect  his  debt  through  the  medium  have  their  claims  allowed    and   paid 

of  an  administration."  Citing  Green  v.  through  the  instrumentality  of  the  Uws 

Rugely,  33  Tex.  539;  Ansley  v.  Baker,  regulating  the  procedure  in  that  court. 

14  Tex.  607;  Cunningham   v.  Taylor,  The  fact  that  the  claim  is  one  which 

30  Tex.  139;  McMiller  v.  Butler,   30  can  be  enforced  in  a  court  of  equity 

Tex.  403.  alone,  is  no  reason  for  proceeding  in 

In  Rogers  v,  Kennard,  54  Tex.  30,  the  Circuit  Court.  The  County  Court 
the  court,  after  an  exhaustive  review  has  ample  power  to  determine  equita- 
of  the  earlier  decisions,  including  Dob-  ble  as  well  as  legal  claims.  The  only 
bin  V.  Bryan,  5  Tex.  376;  Smith  v.  exceptions  are  those  expressly  men- 
Smith,  II  Tex.  I03 ;  Purvis  v.  Sherrod,  tioned  in  the  statutes,  and  possibly  ac- 
13  Tex.  140;  Crain  v,  Crain,  17  Tex.  tions  to  ascertain  an  equitable  claim, 
80;  Beeton  v.  Alexander,  37  Tex.  659,  and  then  enforce  it  as  a  lien  upon 
arrived  at  the  following  conclusion :  specific  personal  property  or  real  es- 
"  In  none  of  the  above  cases,  nor  in  any  tate  which  may  have  come  to  the  hands 
other  to  which  our  attention  has  been  and  possession  of  the  executor  or  md- 
called,  has  it  been  decreed  that  the  Dis-  ministrator  as  a  part  of  the  estate  of 
trict  Court,  in  the  exercise  of  its  chan-  the  decedent.'* 

eery  powers,  had  jurisdiction  to  order  1.  Per  Field,  J.,  in  Board  of  Public 
the  sale  of  land  for  the  payment  of  Works  v.  Columbia  College,  17  Wall, 
debts  of  an  estate,  upon  which  admin-  (U.  S.)  531,  wherein  it  is  said  that  these 
istration  had  been  commenced  in  the  probate  courts  **  are  authorized  to  col- 
Probate  Court.'*  lect  the  assets  of  the  deceased,  to  allow 

In  Patterson  v.  Allen,  50  Tex.  23,  it  claims,  to  direct  their  payment  and 
was  held  that  where  there  is  no  the  distribution  of  the  property  to  leg- 
administration  on  the  estate  of  a  atees  or  other  parties  entitled  to  it,  and 
deceased  person,  and  but  one  debt  generally  to  do  everything  essential  to 
against  the  estate,  and  the  heirs  of  the  final  settlement  of  the  affairs  of  the 
such  deceased  person,  by  an  agreement  deceased  and  the  claims  of  creditors 
among  themselves,  partition  and  dis-  against  his  estate.*' 
tribute  the  estate  of  such  deceased  Waples  v.  Marsh,  19  Iowa  381, 
person  without  satisfying  the  debt,  the  wherein  Wright,  J.,  says:  "  Whenever, 
party  to  whom  such  debt  is  due,  and  in  this  country,  the  jurisdictional  pow- 
which  is  a  lien  upon  the  land,  may  sue  ers  of  the  Probate  Court,  and  the  mode 
for  the  debt  and  foreclose  his  lien,  of  procedure  therein,  are  amply  suffi- 
without  administration  on  the  estate  of  cient  to  accomplish  the  object  contem- 
the  decedent ;  the  plaintiff  in  that  case  plated,  and  designed  to  be  attained  by 
having  a  vendor's  lien  upon  the  prem-  proceeding  before  the  chancellor,  a 
ises.  court  of  equity  ought  not  and  will  not, 

WlBOonain. — In   Lannon  v,  Hackett,  ordinarily,  interfere.**   Citing  Seymour 

^9  Wis.  361,  Taylor,  J.,  arrived  at  the  v,  Seymour,  4  Johns.  Ch.  (N.  Y.)  409, 

tollowing  conclusion  as  to  the  effect  of  wherein  cognizance  of  the  case  had 

the  statutory  provisions:  *'The  prop-  duly   attached    before  the  Circuit  or 

erty  of  a  deceased  person,  except  his  County  Court 
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bills  filed  by  creditors  for  this  purpose  where  resort  to  property 
fraudulently  conveyed  is  rendered  necessary  by  the  insufficiency 
of  the  other  assets  of  the  estate.^ 

1.  AlalwmHi. — Feam  v.  Ward,  80  Ala.  his  widow  was  appointed  administra- 

555;    Sharp    V.  Sharp,   76    Ala.  312;  trix.     A  bill  to  subject  property  paid 

Battle  V.  Reid,  68  Ala.  149;  Halfman  for  by  the  debtor  and  conveyed  to  her, 

9.  Ellison,  51   Ala.  543;  Saltmarsh  v.  and  property  fraudulently  conveyed  to 

Smith,  32  Ala.  404 ;  Pharis  v.  Leach-  her  by  the  debtor  through  a  third  per- 

man,  20  Ala.  662.  son,  was  entertained ;   Boardman,  J., . 

GallfiBnila^— Hills    v,    Sherwood,  48  saying :  *'  There  are  all  of  the  elements 

Cal.  386.  in  this  case  that  give  jurisdiction  to 

l^dlaiia. — O'Brien    v.    Coulter,     2  equity:  inability  to  get  any  relief  at 

Blackf.  ( Ind. )  421 ;  Sweny  v,  Ferguson,  law,  n'aud,  collusion  between  the  debtor 

3  Blackf.  (Ind.)  129.  now  dead  and  the  defendant  who  holds 

Iowa. — Jordan    v,    Stephenson,     17  title  to  the  property  fraudulently  and 

Iowa  514.  at  the  same  time  is  administratrix  of 

In  Mlolilgan,  a  creditor  cannot  instl-  the  deceased." 
tate  a  suit  to  set  aside  a  fraudulent  North  OarOlliia. — Grier  v,  Cagle,  87 
conveyance  made  by  a  decedent  in  his  N.  Car.  377 ;  Wall  v,  Fairley,  73  N. 
lifetime,  unless  he  is  given  leave  of  the  Car.  464;  Rem  t;.  Tull,  13  Ired.  (N. 
court  to  do  so,  after  the  refusal  of  the  Car.)  57,  wherein  the  object  of  the  suit 
administrator  to  bring  such  suit.  Mar-  was  to  reach  land  for  which  the  de- 
shall  V,  Blass,  82  Mich.  518.  cedent  had  paid  the   purchase  price, 

mwrtiialppL — Snodgrass  v.  Andrews,  but  which,  for  the  purpose  of  deft'aud- 

30  Miss.  472,  wherein  it  was  held  that  a  ing  his  creditors,  he  had  caused  to  be 

statute  prohibiting  the  commencement  conveyed  to  third  persons.    See  fur- 

of  any  suit  against  an  administrator,  ther  Bridges  v.  Moye,  Busb.  Eq.  (N. 

after  the  estate  had  been  represented  Car.)  170. 

insolvent,  was  inapplicable.  In  Grier  v.  Cagle,  87  N.  Car.  377,  it 

MtsMUZl. — George  v,  Williamson,  26  was  determined  £at,  notwithstanding 

Mo.  190;   ZoU  V,  Soper,  75  Mo.  460,  a  statute  (Act  N.  Car.  1846)  authoriz- 

whereixi  it  is  said  that  such  relief  can-  ing   the    personal    representative    to 

not  be  obtained  in  the  Probate  Court,  maintain  such  an  action,   a  creditor 

becanse  of  the  administrator's  estoppel  was  entitled  to  bring  the  suit,  because 

to   impeach    the    conveyance,  distin^  the  grantee  and  the  personal  represent- 

guishing  Titterington   v.  Hooker,  58  ative  were  one  and  the  same  person. 

^o.  593,   wherein   the   bill  was  filed  FennsylYaiiia. — Fowler's  Appeal,  87 

against  the  heirs  to  subject  lands  that  Pa.  St.  449,  wherein  Paxson,  J.,  says : 

had  descended  to  them.    See  further  '*  Equity    furnishes     the    appropriate 

Jackman  v.  Robinson,  64  Mo.  289,  fol-  remedy  for  this  case." 

lowing  Greorge  v,  Williamson,  26  Mo.  South  Carolina. — In  Brown  f;.M'Don- 

190.  aid,  I   Hill  Eq.  (S.  Car.)  297,  it  was 

V«w  Toik. — Where  the  personal  rep-  held  that  personal  property  which  the 

resentatives  refuse  to  attack   fraudu-  decedent  had  paid  for  and  had  con- 

lent  conveyances    made    by    the    de-  veyed  to  another,  might  be  subjected  to 

cedent,  as  they  are  permitted  to  do  by  the  payment  of  the  decedent^s  debts, 

Laws  N.  Y.  1858,  c.  314,  §  i,  any  cred-  since  **  a  trust  resulted  to  him  in  favor 

Itor  who  has  had  his  claim  allowed  of  his  creditors,  and  the  propertv  as 

may  pursue  property  fraudulently  con-  against  them  was  as  much  his  as  if  he 

veyed.     Harvey  v.  McDonnell,  113  N.  had  taken  the  bill  of  sale  in  his  own 

Y.  526 ;  National  Tradesmen's  Bank  v.  name." 

Wetxnore,  124  N.  Y.  241 ;  West  Troy  Tenneme. — Battle  v.  Street,  85  Tenn. 

Nat.  Bank  v,  Vevy,  127  N.  Y.  549,  40  282 ;  Spencer  v,  Armstrong,  12  Heisk. 

N.  Y.  St.    Rep.  331.    See  also  Chil-  (Tenn.)  707;   Armstrong  v.  Croft,  3 

lingworth  v.   Freeman,  67  Barb.   (N.  Lea  (Tenn.)  191. 

Y.)  379;  Loomis  v.Tifft,  16  Barb.  (N.  Texas. — Heard  v.  McKinney,  i  Tex. 

Y.)  541.     See  further  Lichtenberg  v.  Unrep.  Cas.  83;  Cobb  v.  Norwood,  1 1 

Hcrdtfeider,  103  N.  Y.302;  and  Spicer  Tex.  556.    See  also  Hart  v.  Rust,  46 

T.Ayers,  2  Thorap.  &  C.  (N.  Y.;  626,  Tex.  574;    Connell   v.  Chandler,   13 

wherein  a  debtor  died  insolvent  and  Tex.  5. 
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The  creditor  is  permitted  to  maintain  such  a  suit  because  the 
personal  representative  is  estopped  to  attack  fraudulent  convey- 
ances made  by  his  decedent.*  But  the  court  will  intervene  only 
because  of  the  inadequacy  of  legal  remedies  against  the  personal 
representatives,  and  such  inadequacy  does  not  exist  unless  the 
legal  assets  of  the  estate  are  insufficient  to  pay  the  complainant's 
demand.* 

6.  Outer  of  Juriidietion  by  Special  Statutory  ProceediBgi — a.  At- 
tachment AND  Garnishment. — There  is  a  conflict  of  author- 
ity as  to  whether  the  jurisdiction  of  equity  to  entertain  creditors' 
bills  is  ousted  by  the  statutory  remedies  of  attachment  and  gar- 
nishment, the  conflict,  no  doubt,  arising  from  the  difiFerence  in  the 
provisions  of  the  various  statutes  ;  but  it  may  be  laid  down  as  a 
rule  that  such  creditors'  bills  as  are  allowed  specially  by  statute 
exist  notwithstanding  the  right  of  the  creditor  to  resort  to  such 
other  remedies.^ 

Vermont. — In  Therasson  v,  Hickok,  and  he  cannot  be  charged  bjr  reason 
37  Vt.  454,  it  was  determined  that  a  thereof  with  the  value  as  assets.  Hence, 
statute  authorizing  the  Probate  Court,  ex  necessitate^  the  creditor  has  a  right 
on  an  application  for  that  purpose,  to  to  treat  the  donee  as  executor,  and  to 
grant  a  license  to  the  administrator  of  charge  him  with  the  value  as  assets, 
a  deceased  person  to  sell  and  convey  upon  the  ground  that  he  intermeddled 
real  estate  previously  conveyed  by  the  with  property,  which,  as  to  creditors, 
deceased  by  a  conveyance  which  was  continued  to  be  the  property  of  the  de- 
void as  to  creditors,  did  not  prescribe  ceased  debtor.  If  the  plaintiff  had 
an  exclusive  mode  for  subjecting  prop-  brought  his  action  at  law,  there  would 
erty  to  administration,  and  did  not  have  been  no  occasion  for  his  coming 
affect  the  general  jurisdiction  of  the  into  this  court."  See  further  Pharis 
court  of  chancery  over  the  subject*  v.  Leachman,  20  Ala.  662,  and  Zoll  v. 
matter ;  and  this  was  held  to  be  the  Soper,  75  Mo.  460. 
case  especially  where  the  fraudulent  2.  Fearn  v.  Ward,  80  Ala.  555;  Bmt- 
conveyance  complained  of  was  an  tie  v,  Reid,  68  Ala.  149;  Halmian  v. 
assignment  for  the  benefit  of  creditors,  Ellison,  51  Ala.  543;  Pharis  v,  Leach- 
and  there  were  equities  arising  under  man,  20  Ala.  662 ;  Jordan  v.  Stephen- 
the  conveyance  to  be  adjusted.  son,  17  Iowa  514 ;  Heard  v,  McKinnej, 

Wiscoiisin. — By    Rev.    Stat.  Wis.,  f  i  Tex.  Unrcp.  Cas.  85. 

3835  et  seq,^  a  creditor  is  authorized  to  3.  Mal)aina. — The     jurisdiction     to 

maintain  an  action  to  vacate  a  fraudu-  compel  satisfaction  of   the  judgment 

lent  conveyance  by  a  decedent,  upon  out  of  a  judgment  owned  by  the  debtor 

its  being  ascertained  that  the  assets  in  which  he  ^s  fraudulently  transferred 

the  hands  of  the  personal  representa-  exists,  notwithstanding  the  statutory 

tive  will  be  insufficient  for  the  payment  remedy  of  garnishment.    Sheppard  v. 

of  the  debts.    German  Bank  v,  lleyser,  Iverson,  12  Ala.  97. 

50  Wis.  258.  But  see  the  intimation  in  Allen  v. 

United  States. — Hagan  v.  Walker,  14  Montgomery    R.    Co.,    11    Ala.   437, 

How.  (U.  S.)  29,  wherein  it  is  said  that  debtors  of  a  judgment  debtor  are 

that  such  a  suit  is  not  to  be  treated  as  not  proper  parties  to  a  creditors'  bill» 

an  application-  by  the  judgment  cred-  unless    on  account  of  some  peculiar 

itor  for  the  exercise  of  the  ancillary  equity,  for  the  reason  that  the  remedv 

jurisdiction  of  the  court  to  aid  him  in  by  garnishment  under  the  statute  U 

executing    legal    process,    but   comes  adequate. 

under  the  head  of  original  jurisdiction  In  Martin  v.  Carter,  90  Ala.  96,  it 

in  equity.  was  determined  that  where  the  judg- 

1.  Bridges  v.  Moye,  Busb.  £q.  (N.  ment  debtor  has  an  interest  in  a  note 

Car.)   170,   wherein    the    court   says:  payable  to  himself  and  other  payees, 

"Although  there  be  a  rightful  adminis-  the  appropriate  remedy  is  a  creditors' 

trator,  yet  as  to  him  the  gift  is  valid,  bill,  because  such  interest  cannot  be 
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xlMtio&  of  itemodiM. — ^Whethcr  or  not  the  remedy  by  garnishment 

is  only  cumulative  and  does  not  deprive  chancery  of  its  jurisdic- 

tion,  a  creditor  b  not  entitled  to  both  remedies  at  once>  and 

subjected  bj  garnishment  without  split-  leged  that  the  debtor  left  real  and  per- 

ting  up  the  cause  of  action.  sonal  estate. 

In  Ooorsla,  the  plaintiff  cannot  go  But  the  remedy  bjr  foreign  attach- 
into  equity  to  subject  debts  due  to  the  ment  against  nonresident  heirs  or  dev- 
defendant  until  he  has  tried  his  remedy  isees  under  statute,  does  not  oust 
by  garnishment  and  found  that  inade-  equity  of  jurisdiction  to  sell  the  de- 
quate.  Field  v,  Jones,  lo  Ga.  339.  cedent's  lands  for  the  purpose  of  pay- 
See  also  McGough  v.  Insurance  Bank,  ing  creditors.  Martin  v.  Densford,  3 
a  Ga«  151,  wherein  it  is  held  that  while  Blackf.  (Ind.)  295. 
the  remedy  by  garnishment  may  not  Maiaaolinsotto. — Pub.  Stat.  Mass.,  c. 
be  exclusive,  still,  before  resort  can  be  151,  relatiye  to  the  equity  jurisdiction 
had  to  equity,  it  should  be  made  to  ap-  or  the  Supreme  Judicial  Court,  which 
pear  that  there  is  something  peculiar  provides  (section  3)  that  that  court 
in  the  case,  and  that  the  remedy  by  shall  have  jurisdiction  in  equity  to 
garnishment  is  not  adequate.  reach  and  apply  in  payment  of  a  debt 
In  Haralson  v.  Newton,  63  Ga.  163,  any  property,  etc.,  of  a  debtor  liable  to 
it  was  held  that  a  pretended  sale  by  a  be  attached  or  taken  on  execution  in  a 
debtor,  for  the  purpose  of  avoiding  his  suit  at  law  against  him,  and  fraudu- 
creditors,  did  not  render  the  interposi-  lently  conveyed  by  him  with  intent  to 
tion  of  equity  necessary,  especially  in  defraud,  delay  or  defeat  his  creditors, 
the  absence  of  a  prayer  for  discovery,  etc.,  gives  a  concurrent  remedy  in 
because  creditors  had  a  remedy  under  equity  which  may  be  invoked,  notwith- 
Code  Ga.,  (  3297,  by  attachment.  standing  the  remedy  by  attachment. 
See  also,  to  the  same  effect,  Stephens  Stratton  v.  Hernon,  154  Mass.  310. 
V,  Whitehead,  75  Ga.  294,  from  which  But  in  Schlesinger  v.  Sherman,  127 
it  would  seem  that  the  statutory  rem-  Mass.  206,  and  in  Taylor  v.  Robinson, 
edy  of  creditors  by  attachment,  where  7  Allen  (Mass.)  253,  it  was  determined 
the  debtor  sells  or  conceals  personal  that  a  bill  could  not  be  brought  under 
property,  renders  improper  a  resort  to  Gen.  Stat.  Mass.,  c.  113,  (  2,  cl.  xi,  where 
equity  against  the  fraudulent  donees.  the  plaintiff  had  a  remedy  by  attach- 
But  see  PhiUips  v.  Wesson,  16  Ga.  ment,  because  that  statute  authorized 
137,  wherein  it  was  determined  that  the  a  bill  to  be  filed  to  reach  only  such 
remedy  by  garnishment  against  the  property  as  could  not  be  come  at  to  be 
fraudulent  donee  of  personal  property,  attached  or  taken  on  execution;  and 
is  not  sufficiently  full  and  complete,  in  Mill  River  Loan  Fund  Assoc,  v, 
and  thatequity  is  the  appropriate  forum  Clafiin,  9  Allen  (Mass.)  loi,  it  was 
for  distributing  the  fund  among  claim-  determined  that  the  bill  would  not  lie 
ants.  In  this  case,  it  is  suggested,  as  a  to  reach  land  which  the  debtor  had 
reason  why  equity  should  assume  juris-  fraudulently  conveyed  in  trust  for  him- 
diction,  that  the  fraudulent  donee  could,  self,  and  which  he  afterwards  procured 
perhaps,  safely  swear  that  he  owes  the  to  be  conveyed  to  his  wife,  because  the 
debtor  nothing,  and  has  nothing  of  the  creditor  had  a  plain,  adequate  remedy 
debtor's  in  his  hands.  at  law,  an  attachment  and  levy  upon 
IIli]iola.~In  Fifield  v.  Gorton,  15  111.  the  land,  under  the  provisions  of  Gen. 
App.  458,  the  judgment  debtor  owned  Stat  Mass.,  c  103,  $  i,  and  c.  133,  4  55, 
an  equity  of  redemption  in  certain  citing'  Taylor  v,  Robinson,  7  Allen 
premises  which  had  been  previously  (Mass.)  353. 

•old  on  foreclosure  of  a  mortgage,  and  MlasiaaU^pi. — Equity  will  not  enter- 
it  was  held  that  rents  due  to  the  judg-  tain  a  bill  agptinst  persons  who  are  in- 
ment  debtor  could  not  be  reached  by  a  debted  to  a  judgment  debtor  and  have 
creditors' bill,  as  the  remedy  by  garnish-  effects  of  his  in  their  hands,  or  who 
ment  proceedings  was  ample.  know  of  persons  thus  indebted  or  hav- 
Ift  Indiana,  when  the  property  of  an  ing  effects  of  his  in  their  hands,  where 
absconding  debtor  is  liable  to  seizure  such  parties  do  not  claim  either  the 
by  foreign  attachment,  the  remedy  is  money  or  effects  averred  to  be  in  their 
at  hm  only.  Latham  v.  Barlow,  6  hands  under  any  fraudulent  agreement 
Bhckf,  find.)  97»  wherein  the  bill  al-  or  assignment ;  because  the  relief  can» 
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where  he  has  proceeded  by  garnishment  to  reach  money  which 

with  much  less  delay  and  expense,  be  debtor,  or  has  in  his  possession  prop* 

obtained  by  garnishment.    Folkes  v,  ertjr  or  effects  of  the  debtor,  the  law 

Harden,  2^  Miss.  123.  affords  an  adequate  remedy  by  gambh- 

But  the  jurisdiction  of  equity  to  sub-  ment    Per  Bonner,  }.,  in  Galveston, 

ject  promissory  notes  that  the  debtor  etc.,    R.  Co.  v.  McDonald,    53  Tex. 

has  fraudulently  transferred  is  not  af-  510. 

fected  by  the  statutory  provisions  for  In  Price  v.  Brady,  3i  Tex.  614,  the 

garnishment.    Vicksburg,  etc.,  R.  Co.  court  discussed  the  question  whether 

V.  Phillips,  64  Miss.  108.  or  not  choses  in  action  could  be  reached 

In  Uiasaiirl,  a  suit  in  equity  to  set  by  a  creditors'  bill,  without  expressing 

aside  a  fraudulent  conveyance  of  chat-  any  opinion  upon  the  question,  but 

tels  is   not  maintainable,  because  the  said,  that  were  the  question  raised,  th^ 

creditor  has  a  complete  and  adequate  court  would  probably  hesitate  long  to 

remedy  at  law  by  attachment,  under  give  assistance  beyond  the  statute  to  a 

Rev.  Stat.  Mo.  1889,  f^  521, 522.    Spitz  creditor  In  garnishment  or  attachment 

V.  Kerfoot,  42  Mo.  A  pp.  05,  citing  State  See  also  White  Sewing  Mach.  Co.  v, 

V.  Mason,  96  Mo.  127,  and  Parker  v.  Atkeson,  75    Tex.    330,    wherein    the 

Rodes,  79  Mo.  88.  court  refused  to  entertain  a  bill  seeking 

In    Furlong   v.  Thomssen,    19  Mo.  payment  of  the  plaintifi's  demand  out 

App.  364,  a  judgment  creditor,  whose  of  notes  held  by  the  debtor,  which  were 

execution   had  been  returned  unsatis-  due  and  collectible,  and  praying  for  an 

fied,  brought  a  suit  to  obtain  satisfac-  injunction  and  the  appointment  of  a 

tion  of  his  judgment  out  of  an  amount  receiver,  because  the  plaintiff  had  an 

due  to  the  debtor  from  a  city  on  a  con-  adequate    remedy   at    law  by  writ  of 

tract.    Said  the  court:  "The  plaintiff  garnishment.    Distinguishing GtXre^- 

has  resorted  to  a  well-recognized  pro-  ton,  etc.,  R.  Co.  v,  McDonald,  53  Tex. 

ceeding,  the    essential  ground   of  his  510,  which  was  a  case  in  which  the 

right  to  resort  to  equity  being  that  the  creditor  of   a  corporation  which  had 

city  is  not  liable  in  the  statutory  pro-  been  dissolved,  and  the  assets  of  which 

ceeding  by  garnishment."    Citing  Pen-  were  in  the  hands  of  trustees,  sought, 

dleton  V,  Perkins,  49  Mo.  565 ;  Luthy  v.  by  a  direct  suit,  to  subject  a  debt  due 

Woods,  I  Mo.  App.  167;  Beal  v.  Mc-  to  the  trustees,  to  the  payment  of  her 

Viker,  cited  in  3  Mo.  App.  592.  judgment.    The  court  held,  in  effect, 

TennaiMO. — In  Tennessee,  it  is  held  that  because  of  the  trust  the  remedy 

that  since  the  creditor  is  authorized  by  by  garnishment  was  inappropriate,  and 

Code  Tenn.,  (  4283,  to  go  into  equity  to  therefore  equity  had  jurisdiction, 

reach   choses  in    action,  etc.,  of  the  See    further  Taylor  v.  Gillean,   23 

judgment    debtor,     it    is    immaterial  Tex.  508;  Inglehart  v.  Moore,  21  Tex« 

whether  the  remedy  at  law  by  garnish-  501 ;  Meier  v.  Waco  State  Bank  (Tex. 

ment  be  adequate  or  inadequate.    Mc-  Civ.  App.  1894),  27  S.  W.  Rep.  881, 

Crae    v.    West    Tennessee    Bank,    6  wherein  a  count  in  the  petition  which 

Coldw.  (Tenn.)  474.  sought  to  hold  an  attaching  creditor 

See  also  Long  v.  Page,   10  Humph,  who    was    made    a   part^   defendant, 

(Tenn.)   541,  wherein    it    was  deter-  liable  for  collaterals  m  his  possession, 

mined    that   the     judgment  creditor,  was    demurrable,   because  it  did   not 

instead  of  resorting  to  the  process  of  show  that  the  plfldntiffs  were  without  a 

garnishment  to  reach  a  note  payable  remedy  by  garnishment;  and  Cronin  v. 

to  the    judgment    debtor    which    the  Gay,  20  Tex.  460,  wherein  a  suit  to 

latter    had    pledged,    might    go    into  discover   and  reach  a  trust  fund  and 

equity  to  reach  the  surplus  of  the  fund  choses  in  action  was  characterized  aa 

arising  after  the  payment  of  the  debts  an  anomalous  proceeding,  the   court 

secured.    In  this  case  the  surrender  of  holding  that  the  creditor  should  hare 

the  note  by  the  pledgee  after  the  filing  adopted   and   pursued    the  remedy  of 

of  the  bill,  but  before  the  service  of  the  garnishment  under  the  statute  (Hart, 

injunction,  was  considered  immaterial,  Dig.,  art.  735),  and  sought  discovery  as 

since  the  state  of  facts  existing  at  the  auxiliary  to  such  remedy, 

time  the  bill  was  filed  was  sufficient  to  Wisconsin — Debt     Avideuced      by 

confer  jurisdiction.  Note. — Since  Sanb.  &  B.  Ann.  Stat. 

IB  Texaa,  as  a  general  rule,  where  a  Wis.,  (  ^7^  provides  that  no  garnishee 

third  party  is  indebted  to  the  judgment  can  be  charged  "  by  reason  of  his  hay- 
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the  debtor  is  collecting  on  judgments,  chancery  will  not  entertain 
jurisdiction.^ 

*.  Supplementary  Proceedings.— According  to  the  great 
weight  of  authority,  statutory  proceedings  supplementary  to  exe- 
cution do  not  oust  equity  of  jurisdiction  to  entertain  bUls  to  set 
aside  fraudulent  conveyances;  though  it  is  otherwise  as  to  bills  to 

discover  and  subject  choses  in  action,  etc.    The  decisions  are 
conflicting,  however.* 

ing  drawn,  made,  enforced,  or  guaran-  which  was    formerljr  reachable  bj  a 

teed,  anj  negotiable  bill,^'  etc.,  a  debt,  creditors'  biU  may  be  subjected  in  such 

evidenced    br    a   note    held     by    the  supplementary    proceedings.      Pacific 

judgment  debtor,  cannot  be  collected  Bank  v,  Robmson,  57  Cal.  520. 

bj  garnishment,  and  majr  be  reached  In  Swift  v.  Arents,  4  CaL  390,  how 

by  a  creditors'  bill.    Bragg  v,  Gaynor,  ever,  it  was  held  that  a  bill  to  set  aside 

^  Wis.  468.  a  fraudulent  conveyance  of  land  stated 

United  States. — Mann  v,   Appel,  31  a  substantial  ground  of  equity  jurisdic- 

Fed.  Rep.  378,  which  was  a  bill  filed  tion,  notwithstanding  the  statutory  pro- 

in  behalfof  all  of  the  debtor's  creditors,  ceedings  supplementary  to  execution. 

to  set  aside  a  fraudulent  assignment  of  In  G<dO!ra4o,  supplementary  proceed- 

a  stock  of  goods,  and  to  remove  other  ings  are  regarded  as  taking  6ie  place 

fraudulent    obstructions.     Jurisdiction  of  the  former  bill  of  discovery,  Allen 

was  entertained,  notwithstanding  the  v,  Tritch,  5  Colo.  232;  and    surplus 

remedy    by   garnishment    under    the  moneys  arising  from  a  trust  created  by 

Georgia    statute,  on  the  ground  that  the  debtor  are  reachable  in  such  pro« 

such  remedy  by  garnishment  is  not  so  ceedings  only  and  not  by  a  creditors' 

foil  and  complete,  and  because  a  court  bill.    Hexter  v,  Clifford,  5  Colo.  168, 

of    equity    is    the    more    appropriate  which  decision   was   based  upon   the 

forum  for  distributing  the  funds  among  fact  that  the  code  expressly  repealed 

creditors.  CfV/n^Phillips  v.  Wesson,  16  the  creditors*  bill  previously  given  by 

Ga.  137,  and  distinguishing  Lamb  v,  statute,  citing  Adams  v,    Hackett,  7 

Stone,  zi  Pick.  (Muiss.)  527,  wherein  Cai.  187;    ^lcCullough  v,  Clark,  41 

the  suit  was  brought  by  a  single  cred-  Cal.  398,  and  Graham  v,   LaCrosse, 

itor    and    there    was   but   one   party  etc.,  R.  Co.,  10  Wis.  459. 

defendant.  But,  notwithstanding  the  remedy  by 

1.  McGough  V,  Insurance  Bank,  3  proceedings  supplementary  to  execu- 

Ga.  151.  tion,  a  creditors'  bill  is  maintainable 

See    also    Crosby  v.  Lumberman's  to  set  aside  a  fraudulent  conveyance 

Bank,  Clarke  Ch.  (N.  Y.)  234.     In  of  land,    as  supplementary    proceed- 

this  case  an  attachment  against  a  for-  ings  are  not  a  like  or  equivalent  rem- 

eign  corporation  was  levied  on  notes  edy.    Allen  v.  Tritch,  5  Colo.  222. 

and  other  evidences  of  debt,  and  there-  Dakota. — In  Feldenheimer  v.  Tressel, 

after  a  judgment  was  obtained  and  an  6  Dakota  265,  which  was  a  suit  to  set 

execution    was    issued    and    returned  aside  a  fraudulent  conveyance,  it  was 

unsatisfied.    The  creditor  was  denied  determined    that    while    proceedings 

the  right  to  maintain  a  bill  in  equity,  supplementary  to  execution  accomplish 

because  he  did  not  aver  that  the  prop-  some    of   the    purposes   of  creditors' 

erty  attached  was  insufficient  to  satisfy  suits— discovery  of  assets,  what  is  owing 

his  judgment,  and  did  not  show  what  by  other  persons,  and  the  like — and  for 

disposition  had    been    made  of  such  these  purposes  may  be  considered  a 

property.  substitute,   yet,    for    the   purpose    of 

%.  OallftmUL  — -  Proceedings     under  reaching  equitable  assets  of  the  ludg- 

Code  Civ.  Pro.  Cal.,  ((  714-721,  and  (  ment  debtor  or  setting  aside  fraudulent 

564   (Prac.   Act,  (  238  et  seg,),  were  transfers  of  property,  such  proceedings 

intended  as  a  substitute  for  what  is  provide  an  inadequate  remedy  and  do 

called  a  creditors'  bill,  and  to  afford  a  not  abrogate  the  riffht  of  creditors  to 

cheaper  and  easier   remedy.     Pacific  bring  a  creditors'  bill. 

Bank  v,  Robinson,  57  Cal.  520;  McCul-  New  York. — A  bill  for  discoyerjr  it 

lough  V.  Clark,  41  Cal.  298;  Adams  v»  the  proper  remedy  where  the  dentor 

Hackett,  7  CaL  187.    But  any  property  conceals,  withholcu  and  tranalen.  In 
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Jvrlidiotion  of  iTnited  statoi  Gourti. — A  state  statute  giving  a  remedy 
for  reaching  the  property  and  effects  of  a  judgment  debtor  by 
examination  of  the  debtor  in  supplementary  proceedings  does  not, 
in  any  way,  affect  the  equity  jurisdiction  of  United  States  courts.* 

fraud  of  creditors,  his  book  accounts,  faction  of  a  judgment  out  of  the  prop- 
notwithstanding  the  statutory  remedy  ertj  of  the  judgment  debtor  when  an 
by  supplementary  proceedings.  Hairt  execution  could  not  reach  it,  and  the 
V.  Albright  (Super.  Ct),  i8  N.  Y.  only  purpose  of  supplemental  proceed- 
Supp.  710,  28  Abb.  N.  Cas.  (N.  Y.)  74,  ings  is  to  attain  the  same  end  by  the 
overruling  Taylor  v.  Persse,  15  How.  same  means.  The  bill  in  equity  has 
Pr.  (N.  Y.  Supreme  Ct)  417.  Such  been  aboUsheTd,  and  nothing  is  substi- 
proceedings  do  not  supersede  the  tuted  in  its  place,  but  the  proceedings 
remedy  previously  existing,  by  an  ac-  supplemental  to  the  execution  and  in 
tion  to  set  aside  fraudulent  convey-  aid  of  it  The  office  of  the  former  is 
ances.  Taylor  v,  Persse,  15  How.  Pr.  now  performed  by  the  latter,  and  it 
(N.  Y.  Supreme  Ct.)  417.  See  fur-  would  be  inadequate,  and  parties  would 
ther  Catlin  v.  Doughty,  12  How.  Pr.  be  in  many  cases  without  remedy,  un- 
(N.  Y.  Supreme  Ct.)  458.  But  see,  less  it  could  be  applied  in  the  same 
contra^  the  intimation  in  Lynch  v,  cases,  and  to  the  same  extent,  by  tak- 
Johnson,  48  N.  Y.  27,  that  proceedings  Ing  hold  on  all  the  property  and  rights 
supplementary  to  execution  furnish  a  of  the  debtor  out  of  the  reach  of  an  ex- 
simple  substitute  for  a  creditors'  bill  as  ecution  at  law,  and  applying  them  in 
formerly  used  in  chancery.  discharge  of  the  debt" 

In  Hexter  v,  Clifford,  5  Colo.  168,  it        In  Utab,  equity  stiU  entertains  bills 

is  said  that  the  remedy  by  a  creditors'  to  set  aside  fraudulent    conveyances, 

bill  is  sustained  in  New  York  on  the  The  statute  (Code  Civ.  Proc.  1884,  tit. 

ground  that  it  was  given  by  a  statute  2,  c.  9)  *'does  not  purport  to  be  a  di- 

which  has  not  been  expressly  repealed,  rection  as  to  how  an  independent  equita- 

Nortb  Oarollna. — In  Bronson  v,  Wil-  ble  jurisdiction  shall  be  exercised,  but 

mington  L.  Ins.  Co.,  85  N.  Car.  411,  it  only  to  provide  a  speedy  and  summarj 

was  determined  that  Code  N.  Car.,  proceeding  to  which  the  creditor  majr 

§4  264-274,  relative  to  proceedings  sup-  resort  if  he  sees  fit  to  do  so.'*    Enright 

plementary  to  execution,  is  intended  to  v.  Grant,  5  Utah  ^4. 
perfect  the  creditor's   remedy  in  the        In  WlaconaliL,  the  statutory  remedy  is 

same  action,  and  that  a  judgment  cred-  exclusive  so  far  as  regards  the  remedy 

itor  may,  notwithstanding  such  pro-  of  the  creditor  against  choses  in  action 

visions,    prosecute    a  new   and   inde-  and    equitable    interests.     Graham  v. 

pendent  suit,  instituted  and  conducted  LaCrosse,  etc.,   R.  Co.,  10  Wis.  459. 

for  the  benefit    of    all    the  creditors  See  also  Barker  v.  Dayton,  28  Wis. 

against  additional   defendants    whose  367;  Almy  v.  Piatt,  16  Wis.  169;  Sey- 

indebtedness  he  proposes  to  call  in  and  mour  v.  Briggs,  i  x  Wis.  204. 
subject  to  the  payment  of  creditors.  But  a  suit  to  reach  property  fraudu- 

But  see,  contra^  Rand  v.  Rand,  78  N.  lently  conveyed  may  be  brought,  not- 

Car.   12,  wherein    the    question  was,  withstanding    such    proceedings,  and 

whether  a  judgment  creditor  whose  ex-  even  when  such  proceedings  are  pend- 

ecution  had  been  returned  unsatisfied,  ing,  at  any  time  before  a  receiver  has 

could  main  tain  an  action  against  an  ad-  been   appointed.    Faber  v.  Matz,  86 

ministrator  to  subject  the  distributive  Wis.  370. 

share  of  the  judgment  debtor  in  the  es-        ConstitntionaUty    of   St&tntei.  —  In 

tate  of  a  decedent  to  the  satisfaction  of  Graham  v.  LaCrosse,  etc.,  R.  Co^  10 

the  judgment.     Said  the  court :  '*  We  Wis.  459,  it  is  determined  that  the  fact 

think  it  clear  that  proceedings  supple-  that    supplementary    proceedings  are 

mentary  to  execution  under  the  Code  intended  as  a  substitute  for  creditors' 

of  Procedure  are  a  substitute  for  the  bills  does  not  render  unconstitutional 

former  creditors' bill,  and  are  governed  the  statute  authorizing  such  proceed - 

by  the  principle  established  under  the  ings,  because  all  the  relief  is  thereby 

former  practice  in  administering  this  given  that  was  formerly  afforded  by 

species  of  relief  in  behalf  of  judgment  the  old  procedure, 
creditors.    *  ♦  *    The  only  purpose  of        1.  Frazer  v.  Colorado  Dressing,  etc., 

the  creditors'  bill  was  to  enforce  satis-  Co.,  5  Fed.  Rep.  163. 
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IV.  JubudictiovofPabticulabQoubts— 1.  InOeiieraL — Acred- 
itors'  bill  should  be  filed  in  a  court  having  original  equity  juris- 
diction, usually  the  District  or  Circuit  Court,  as  they  are  variously 
termed.^ 

Jnstiooo  of  the  Peaoe  do  not  have  jurisdiction  of  creditors*  bills.* 
8.  ITnited  States  Courts. — Where  a  judgment  is  obtained  in  a 
United  States  court,  such  court  will  entertain  a  creditor's  bill 
brought  by  the  judgment  creditor,' 

1.  KoBtiidky-    statute. —  Under    Civ.  Statute    Conferring    Bqnlty   Powen 

Code  Kj.,  $  474,  providing  that  a  judg-  upon  Justloes. — Code    Tenn.,  (   4124, 

ment  creditor  whose  execution  has  been  provides  that  any  justice  of  the  peace 

returned  unsatisfied  may  institute  an  before  whom  any  cause  may  be  pend- 

action  by  equitable  proceedings  **in  the  ing,   by   appeal  or    otherwise,  where 

court  from  which  the  execution  issued,  the    subject-matter    does    not    exceed 

or  any  court  of  any  county  in  which  fifty  dollars,  shall  hear  and  determine 

the  defendant  resides  or  is  summoned,''  such  cause  upon  the  principles  of  equity, 

where  an  execution  issued  on  a  judg-  and  render  such  judgment  or  decree  as 

ment  recovered  in  the  County  Quar-  the  merits  of  the  case  may  require,  as 

terly  Court  is  returned  unsatisfied,  and  fully  and  in  the  same  manner  as  courts 

thereupon  a  transcript  of  the  record  is  of  chancery.    This  statute  enlarges  the 

filed  with  the    clerk  of    the    Circuit  powers  of  justices  in  rendering  judg- 

Court,  and  an  execution  is  issued  and  ment,  and  does  not  authorize  a  justice, 

returned  unsatisfied,  the  suit  may  be  where  the  debtor's  property  is  of  such 

tirought  in  the  Circuit  Court  rather  a  character,  or  is  so  held,  that  an  exe- 

than  in  the  County  Quarterly  Court,  cution  at  law  cannot  reach  it,  to  retry 

Jones  V.  Jeffress,  11    Bush  (Ky.)  636,  the  case  and  issue  an  order  or  decree 

distinguishing  Burnes  v.  Cade,  10  Bush  to  sell  the  debtor's  equitable  interests. 

(Ky.)  251,  in  which  case  it  did  not  ap-  Putnam  v.  Bentley,  8  Baxt.  (Tenn.)  84. 

pear  that  an  execution  had  ever  issued  S.  Burt  %k  Keyes,  i  Flipp.  (U.  S.)  61, 

from  the  Circuit  Court.  which  was  a  suit  to  set  aside  a  fraudu- 

Bolt  InvolYlng  Title  to  Seal  Estate. —  lent  conveyance. 

In  Ewing  v,  Patterson,  35  Ind.  326,  it  FOUowlng  State  Fractloe. — In    Lan- 

was  determined  that  the  Common  Pleas  mon  v,  Clark,  4  McLean  (U.  S.)  18,  it 

C^urt  has  no  jurisdiction  of  an  original  is  said  that  where  a  judgment  is  ob- 

action  brought  to  set  aside  a  convey-  tained    in    the  Circuit  Court  of    the 

ance  as  fraudulent,  for  the  reason  that  United  States,  and  the  execution  issued 

the    title  to  real    estate  is    involved,  thereoti    is   returned    unsatisfied,     the 

Citing  Bray  v.  Hussey,  24  Ind.   228;  court  has  jurisdiction  independently  of 

Mason  v.  Weston,  29  Ind.  561.  any  statute  to  entertain  a  bill  to  reach 

But  see,  contra^  Umbarger  v.  Watts,  equitable  interests,  choses  in  action  and 
J5  Gratt.  (Va.)  167,  wherein  a  suit  to  other  property  which  cannotbe  reached 
subject  land  to  the  satisfaction  of  a  by  execution,  since  the  jurisdiction  is 
judgment  was  not  considered  a  contro-  appropriate  to  chancery,  but,  where 
versy  ''concerning  the  title  or  bound-  by  a  state  statute  a  new  mode  of  pro- 
aries  of  land,"  within  the  meaning  of  cedure  is  authorized  which  is  appro- 
Const.  Va.,  art.  6,  (  2,  conferring  juris-  priate  to  chancery  powers,  and  such 
diction  on  the  Supreme  Court  of  Ap-  statute  adopts  regulations  which  facili- 
peals.    See  also  infra.  Venue,  p.  00.  tate  the  progress  of  the  cause  and  the 

S.  Devon  v,  Simpson,  x  Handy  attainment  of  equitable  relief,  the 
(Ohio)  557,  wherein  the  court  says :  court  will  avail  itself  of  such  provisions 
**It  has  never  been  the  practice  to  bring  so  far  as  they  conduce  to  the  adminis- 
an  action  before  a  justice  of  the  peace  tration  of  justice. 
to  subject  a  chose  in  action  be-  State  Statutes  AboUslilng  Dlstinotlon 
longing  to  a  judgment  debtor  to  the  between  Law  and  Equity. — A  United 
payment  of  the  judgment,  and  we  do  States  court  has  jurisdiction  to  enter- 
not  think  there  is  any  provision,  either  tain  a  creditors'  bill,  although  in  the 
in  the  code  or  the  recent  act  regulating  state  in  which  the  court  sits  the  dis- 
proceedings  before  justices  of  the  peace,  tinction  between  legal  and  equitable 
which  would  warrant  such  a  practice."  remedies  has  been  abolished,  and  no 
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Mt  hj  Cnditor  of  Doeodont. — ^A  foreign  creditor  may  establish  his 
debt  in  the  courts  of  the  United  States  against  the  representatives 
of  a  decedent,  notwithstanding  the  local  laws  relative  to  the  ad- 
ministration and  settlement  of  insolvent  estates,  and  the  court  will 
interpose  to  arrest  the  distribution  of  any  surplus  among  the 
heirs.^ 

3.  Juriidictional  Amount — The  amount  of  the  complainant's 
demand  must  be  sufficient  to  confer  jurisdiction  on  the  court,^ 

such  remedy  is  known.    Smith  v.  Fort  Tlio  Judgmont,  which  must  be  the 

Scott,  etc.,  R.  Co.,  99  U.  S.  398;  Lor-  basis    of  a    suit    in  a  United   States 

man  v.  Clarke,  2  McLean  (U.  S.)  568.  court,  will  be  the  subject  of  discussion 

See  also  Pratt  v,  Northam,  c  Mason  hereinafter.     See  infra ^  p.  — , 

(U.  S.)  95,  to  the  effect  that  the  equi-  1.  Green  v,  Creighton,  23  How.  (U. 

table  jurisdiction  of  a  United  States  S.)90. 

court  is  not  limited  or  restrained  hy  2.  Rjan  v.  Lee,  10  Fed.  Rep.  917 ; 

the  legal  remedies  in  different  states.  Putney  v,   Whitmire,  66    Fed.    Rep. 

Suits  Arising  under  Patent  or  Copy-  385;    Umbarger  v.  Watts,  25  Gratt. 

rlflit   Laws. — Where    the    amount  in  ( Va.)  167 ;  Newell  v,  Burbank,  4  Edw. 

controversy  is  too  small  to  bring  the  Ch.   (N.   Y.)   536.      See    also  article 

case  within  the  jurisdiction  of  a  United  Amount     in     Controversy,    vol. 

States  Circuit  Court,   the  mere  fact  i,  p.  702. 

that  the  object  of  the  bill  is  to  subject  The  Amount  In  IMsinito  is  the  amount 

an  interest  of  the  debtor  in  a  patent,  due  on  the  complainant^s  judgment, 

does  not  make  it  one  *' arising  under  and   the    amount   of   the   defendant's 

the  patent  or  copyright  laws  of  the  property.    If  either  one  is  insufficient 

United  States,"  within  the  meaning  of  m  amount,  the  court  will  not  entertain 

Rev.  Stat.  U.  S.  629,  subd.  9.     Ryan  v.  jurisdiction.      Shepard  v.  Walker,   7 

Lee,  10  Fed.  Rep.  917.  How.  Pr.   (N.  Y.  Supreme  Ct.)  46; 

DlTorso     Gltlsonslilp  —  Subsequent  Smeto  v,  Williams,  4  Paige  (N.  Y.) 

Change  of  Residence, — In   Hatch   v,  364.     See  also  Spear  v.  Given,  9  Paige 

Dorr,  4  McLean  (U.   S.)  112,  a  cred-  (N.  Y.)  363. 

itors'  bill  was  filed  in  the  Circuit  Court  See  further  Devon  v»  Simpson,  i 
of  the  United  States  by  a  complainant.  Handy  (Ohio)  557,  which  was  a  suit 
who,  at  the  time  the  suit  at  law  was  to  subject  a  chose  in  action.  The  ques- 
commenced,  was  a  nonresident  of  the  tion  was  whether  or  not  the  sum  or 
state  in  which  the  court  was  sitting,  matter  in  dispute  exceeded  the  juris- 
but  who  removed  into  that  state  before  diction  of  a  justice  of  the  peace.  The 
the  return  of  the  execution  by  the  mar-  court  said  that  excess  of  jurisdiction 
shal ;  and  it  was  held  that  as  a  cred-  may  arise  either  from  the  amount  in 
itors'  bill  is  not  an  original  suit,  but  controversy  or  the  nature  of  the  mat- 
merely  a  continuation  of  the  former  ter  in  dispute,  and  that  in  the  case  be- 
controversy,  the  court  had  jurisdiction,  fore  it  the  matter  in  dispute  involved 
notwithstanding  such  change  of  resi-  the  question  whether  or  not  the  de- 
dence.  fendant  who  was  joined  with  the  judg- 

Subsequent  Admission    of  Fellow^  ment  debtor  was  indebted  to  the  judg- 

Citizens    of  the  Defendant   as    Co-  ment  debtor  as  alleged,  and  whether 

plaintiffs, — Where  a  creditors'  bill  is  payment  of  the  judgment  claimed  by 

properly  removed  from  a  state  court  the  plaintiffs  could  be  satisfied  and  dis- 

to  a  Circuit  Court  of  the  United  States,  charged  by  the  defendant  so  indebted 

on  the  ground  that  the  controversy  is  to  the  judgment  debtor, 

wholly  between  citizens  of   different  Inclusion  of  Costs. — 2  Rev.  Stat.  N. 

states,  the  jurisdiction    of    the  latter  Y.  173   permitted  the  court  to  dismiss 

court  is  not  ousted  by  admitting  in  the  every  suit  concerning  property  where 

Circuit    Court    as    coplain tiffs    other  the  matter  in  dispute,  exc/«^if  «'<?/' c<7jr/j, 

creditors  who  are  citizens  of  the  same  did  not  exceed  the  value  of  one  hun- 

state  as  the    defendant.     Stewart    v.  dred   dollars.    In  Spear    v.   Given,  9 

Dunham,   iic   U.   S.  t\^  folio-wed  in  Paige  (N.  Y.)  362,  it  ¥ras  held  that  a 

Belmont  Nail  Co.  v,  Columbia  Iron,  judgment  creditor  who  had  recovered 

etc.,  Co.,  46  Fed.  Rep.  336.  a  judgment  in  a  court  of  law,  and  upon 
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though  in  some  states  the  courts  have  jurisdiction  regardless  of 
the  amount  of  the  complainant's  demand.^  But  the  court  will  not 
entertain  iurisdiction  where  the  amount  of  the  complainant's  claim 
is  trifling  •  or  where  the  value  of  the  property  sought  to  be  reached 
is  very  smalL' 

Aggregate  of  AnunrntB  OUinied  by  Several  Greditore. — ^There  is  a  conflict 

of  authority  as  to  whether,  when  there  are  several  creditors  joined 
in  the  suit,  the  amount  claimed  by  each  must  be  sufficient  to 
confer  jurisdiction.^ 

which  judgment  there  was  due  for  the  and   Code   Civ.  Pro.  abolished   every 

debt  and  costs  more  than  one  hundred  limitation  in  respect  to  the  amount  in 

dollars,  was  authorized  to  file  a  cred-  controversy    theretofore    required    to 

Itors'  bill,  although   the  amount  due  give  jurisdiction  in  actions  of  an  equi- 

npon  the  judgment,  exclusive  of  costs,  table  nature,  formerly  entertained  only 

was  less  than  one  hundred  dollars ;  the  in  a  court  of  chancery,  a  creditor's  bill 

words  ''exclusive  of  costs"  being  re-  may  be  maintained  by  one  the  amount 

gmrded  as  referring  to  the  costs  of  the  of  whose  claim  is  less  than  fifty  dollars, 

ftuit  in  the   court  of   chancery.      See  Sarsfield  v.  Van   Vaughner,  15  Abb. 

idM>  Van  Tyne  v,  Bunce,  i  Edw.   Ch.  Pr.  (N.  Y.  Supreme  Ct.)  65,  38  Barb. 

(N.  Y.)  583,  to  the  same  effect.  (N.  Y.)  444,  reversing  14  Abb.  Pr.  (N. 

Flctltioiis  Aaalgiuneiit  finr  the  Purpose  Y.)  397. 
of  Augmenting  Amount  of  Complainant's  Ohio. — In  Devon  v.  Simpson,  i  Handy 
Mmaad. — In  Pierce  v.  Bowers,  8  Baxt.  (Ohio)  557,  it  was  determined  that  the 
(Tenn.)   353,  it  was  determined   that  Circuit  Court  has  jurisdiction  of  a  suit 
where  the  amount  of  the  complainant's  to  subject  a  chose  in  action,  although 
judgpient  is  not  within  the  jurisdiction  the  plaintiff's  claim  is  less  than  one 
of  the  court,  he  cannot  set  up  in  addi-  hundred  dollars  in  amount. 
tion  to  his  judgment  another  judgment  In  Tennessee,  the  jurisdiction  to  en- 
assigned  to  him  without  consideration,  tertain  a  creditors'  bill  does  not  depend 
and  not  for  the  purpose  of  vesting  him  upon  the  amount  of  the  judgment  upon 
with  ownership  of  it,  but  merely  to  which  it  is  based.     Putnam  v.  Bentley, 
enable  him  to  bring  his  case  within  the  8  Baxt.  (Tenn.)  84. 
Jurisdiction  of  the  court,  there  being  no  2.  In  Hamburger  v.  Grant,  8  Oregon 
pretense  that  the  suit  is  prosecuted  for  181,  wherein  an  execution  was  returned 
the  use  and  benefit  of  the  assignor.  unsatisfied  except  as   to  four  dollars^ 

1.  Kentucky*— Civ.  Code  Ky.,  $  439,  the  court,  in  assigning  reasons  why  a 

provides  that  after  the  return  of  an  complaint  asking    the    vacation  of   a 

execution  unsatisfied,  the  plaintiff  may  fraudulent  conveyance  should  be  dis- 

institute  an  equitable  action  for  the  missed, said:  "Moreover,  the  interposi- 

discovery  of  any  money,  chose  in  ac-  tion  of  a    court   of  equity  ought  not 

tion,  equitable  or  legal  interest,  and  all  to  be  asked  to  set  aside  a  deed  on  the 

other  property  to  which  the  defendant  ground  of  fraud  for  such  a  small  sum 

is  entitled,  and  for  subjecting  the  same  of  money.*' 

to  the  satisfaction  of  the  judgment.  In  8.  In  Barnwell  v,  Wofford,  67  Ga. 

Bryant  v.  Bryant  (Ky.   1892),  20  S.  W.  50,  the  court  declined  to  entertain  the 

Rep.  270,  it  was  held  that  the  Court  of  bill    because    there  were    prior  valid 

Common  Pleas  had  jurisdiction  regard-  liens  upon  the  property  sought  to  be 

less  of  the  amount  of  the  plaintiff^s  reached,  and  the  bill  did  not  show  that 

judgment  the  property  was  more  than  sufficient 

But   in    Burnes  v.  Cade,    10  Bush  to  pa^  such  liens.    Said  the  court :  ''If 

(Kj.)25i,it  was  determined  that, under  an  injunction  had  been  granted  and  a 

Code,  {^  29  and  474,  where  a  judgment  receiver  appointed,   the  result  would 

for  a  less  amount  than  fifty  dollars  is  have  been  to  impair  the  efficiency  of 

recovered  in  the  Quarterly  Court,  equi-  the  lien,  *  ♦  *  and  to  waste  the  estate 

table  proceedings  should  be  instituted  in  a  fruitless  effort  to  benefit  creditors 

In  that  court  and  not  in  the  Common  who  are  beyond  the  reach  of  all  equi- 

P/«s.  table  relief." 

, — Since  Const  N.  Y.  1846  4.  In  New  Tork9ind  in  New  Jersey^ 
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IMninutiott  of  Amount  after  Filing  Bill. — It  has  been  determined  that 
where,  after  the  complainant  files  his  bill,  the  costs  are  retaxed, 
and  the  amount  of  the  judgment  and  costs  is  diminished  to  a  sum 
insufficient  to  confer  jurisdiction,  the  bill  should  be  dismissed.' 

y.  Yehus — ^In  General. — In  the  absence  of  any  statute  describing 
the  county  in  which  creditors'  bills  shall  be  filed,  resort  should  be 
had  to  the  statutes  relative  to  the  venue  of  suits  in  equity  generally, 
and  if  there  be  no  such  statutes,  recourse  should  be  had  to  the 
statutes  designating  the  county  in  which  actions  at  law  shall  be 
instituted.* 

Suit  AfBMting  Title  to  Beal  Setate. — According  to  the  weight  of  au- 
thority, constitutional  and  statutory  provisions  requiring  suits 
affecting  interests  in  real  estate  to  be  brought  in  the  county  where 
the  land  lies,  do  not  apply  to  suits  to  set  aside  fraudulent  convey- 
ances of  land.^ 

it  has  been  determined  that  it  is  suffi-  8.  Beach  v,  Hodgdon,  66  Cal.  187, 

cient  that  the  aggregate  amount  of  all  wherein  it  was  determined  that  a  con- 

the    judgments   of    the    complainants  stitutional  provision  requiring  actions 

make  up  the  necessary  sum  without  re-  for  the  enforcement  of  liens  upon  real 

gard  to  the  amount  of  each  individual  estate,  to  be  commenced  in  the  county 

complainant's  claim.    Sizer  v.  Miller,  in  which  such  real  property  is  situated, 

9  Paige  (N.  Y.)  60$,  followed  in  Bryan  does  not  apply  to  a  bill  in  aid  of  an 

V.  Knickerbacker,  i  Barb.  Ch.  (N.  Y.)  execution    to    set    aside    conveyances 

409;  Lore  t;.  Getsinger,  7  N.  T.  Eq.  191.  made  by  the  execution  debtor. 

But  see,  contra.  Putney  v.  Whitmire,  Coleman  v,  Franklin,   a6   Ga.  368, 

66  Fed.  Rep.  385,  which  was  a  suit  to  wherein  it  is  determined  that  a  suit  to 

set  aside  a  mortgage  made  with  intent  reach  land  fraudulently  conveyed  by  a 

to  defraud   creditors.     The  court  de-  decedent  is  not  one  respecting  the  title 

clined    to  consider  the   value   of   the  to  land,  within  the  constitutional  inhi- 

property  as  determining   the   amount  bition  against  the  trial  of  such  suits 

in    controversy,  and    held   that   each  elsewhere  than  in  the  county  where 

creditor   joining    in    the    bill    should  the  land  lies. 

have  a  claim  sufficient  in  amount    to  In  Texas,  a  suit  to  set  aside  a  fraudu- 

confer  jurisdiction,  regardless  of  the  lent  conveyance  should  be  brought  in 

sum  total  claimed  by  all  the  creditors,  the  county  of  the  defendant's  residence. 

See  also  Seaver  v,  Bigelows,  5  Wall,  and  need  not  be  brought  in  the  county 

(U.   S.)  208,  followed  in   Schwed  v,  where  the  land  conveyed  is  situated. 

Smith,  106  U.  S.  188,  and  Umbarger  v.  Lehmberg  v,  Biberstein,  51  Tex.  457; 

Watts,  25  Gratt.  (Va.)   167,  in  which  Vandever  v.  Freeman,   20  Tex.   336. 

case  it  was  determined  that  where  the  See  als(  Morris  v.  Runnells,  13  Tex.  177. 

demands  of  several  creditors,  joining  Illinois. — In   Richards  v.   Hyde,  21 

in  the  bill,  exceed  the  amount  neces-  111.  641,  it  was  held,  on  a  motion  to 

sary  to  confer  jurisdiction  on  the  Su-  dismiss  the  bill  for  want  of  jurisdiction, 

preme  Court,  but  no  individual  cred-  that  the  suit  can  be  entertained  only  in 

itor  has  a  claim  sufficient  in  amount  the  county  where  the  land   lies;    but 

for  that  purpose,  none  of  the  creditors  in  Johnson  v.  Gibson,  1 16  111.  294,  it 

can  appeal  from  a  decree  dismissing  was  determined  that  a  decree  for  the 

the  bill.  sale  of  the  premises  cannot  be  collat- 

1.  Newell  V.  Burbank,  4  Edw.  Ch.  erally  attacked  in  a  subsequent  action 
(N.  Y.)  536.  involving  the  title  to  the  premises,  on 

2.  Bay  State  Iron  Co.  v.  Goodall,  39  the  ground  that  the  suit  to  set  aside  the 
N.  H.  233.  conveyance  was  brought  in  the  wrong 

mehlgan  Statute. — Under  How.  Stat  county,  and  the  court,  although  it  cited 

Mich.,  (  6612,  the  assignee  of  a  judg-  the  foregoing  case,  used  the  following 

ment   may   file   a   bill   in  the  Circuit  language,    which    clearly    indicates  a 

Court  of  the  county  in  which  he  resides,  disinclination  to  follow  that  case:   ''If 

Rankin  v,  Rothschild,  78  Mich.  10.  a     failing    debtor    makes    fraudulent 
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YL  What  Fbofebtt  Bxachabls— 1.  In  General.— As  a  rule, 
every  species  of  property  belonging  to  a  debtor,  which  cannot  be 
reached  by  the  ordinary  process  of  execution,  can  be  subjected  in 
equity  to  the  satisfaction  of  his  debts.^ 

conveyances  of  his  real  estate  for  the  one  and  inrolving  a  rule  of  property. 
pm-poses  of  hindering  and  delaying  his  Nichols  v.  Levy,  5  Wall.  (U.  S.)  433. 
creators,  the  latter  may  maintain  a  An  UiBiiraBoe  Airenoy  and  its  good 
bill  in  equity  in  any  jurisdiction  where  will,  where  the  agency  is  transferable 
the  debtor  and  fraudulent  vendee  may  at  the  pleasure  of  the  insurance  com- 
be found,  for  the  purpose  of  having  pany,  do  not  constitute  equitable  assets 
them  declared  void  as  to  the  complain-  which  may  be  reached  by  a  creditors' 
ing  creditor.  In  such  cases  the  court  bill.  Tierney  v.  Klein,  67  Miss.  173. 
does  not  act  upon  the  land,  or  make  Liquor  Lioense. — Where  under  stat- 
any  order  in  reference  to  it.  It  simply  ute  a  liquor  license  is  not  assignable 
declares  a  certain  transaction  relating  without  the  written  permission  of 
to  the  land  fraudulent  as  between  the  the  board  of  excise,  such  license  is  a 
complainant  and  the  offending  parties,  mere  personal  privilege,  and  is  not 
and  thus  removes  it  as  an  obstruction  property  which  can  be  reached  by  a 
to  the  creditor's  legal  remedy."  creditor's  action.    Koehler  v.  Olsen, 

In  i«i*Mg^ii,  it  has  been  determined  68  Hun  (N.  Y.)  63. 

that  a  suit  to  set  aside  a  fraudulent  The  Separate  Property  of  a  Wife  is  not 

incumbrance  on   land  is  within  How.  reachable  at  the  suit  of  creditors  of  her 

Stat.  Mich.,   §   6613,   which    provides  husband,  Stewart  v.  Potts,  9  IlL  App. 

that  bills  in  equity  which  affect  interest  86;   nor  is  personal   property  of  the 

in  real  estate  must  be  brought  in  the  wife,  although    it  does  not  constitute 

county  where  the  lands,  or  some  por-  her  separate  estate,  where  the  same  is 

Hon  Uiereof,  are  situated.     Krolik  v.  not  more  than  a  sufficient  allowance 

Bulkley,  58  Mich.  407.    See  also  su^ra^  for  her  equity.     Athey  v.  Knotts,  6  B. 

jurisdiction    of    Particular    Courts,  Mon.  (Ky.)  24. 

p.  435.  See  also  Smith  v,   Kane,  2  Paige 

1.  Congden  V.  Lce,3Edw.Ch.(N.Y.)  (N.  Y.)  303.    In  this  case  the  cred- 

304 ;  Watson  v.  LeRow,  6  Barb.  (N.  Y.)  itor  was  denied  the  right,  after  the  judg- 

481,  wherein  it  is  said  that  the  proper  ment  debtor  had  been  convicted  of  a 

office  of  a  creditors*  bill  is  to  reach  the  felony,  to  subject  choses  in  action  of 

property  of  a  debtor  which  is  not  the  the  debtor's  wife  which  the  debtor  had 

subject  of  a  levy  and  sale  on  execution,  never    reduced    into    possession,  and 

Hallett  v.  Thompson,  5  Paige  (N.Y.)  which,  in  pursuance  of  a  verbal  ante- 
586,  wherein  it  is  declared  that,  as  a  nuptial  contract,  she  had  been  per- 
general  rule,  it  is  contrary  to  policy  to  mitted  to  preserve  as  her  separate  prop- 
permit  a  person  to  have  the  ownership  erty,  the  same  being  wholly  insufficient 
of  property  for  his  own  purposes  and  for  the  support  of  herself  and  her 
to  be  able  at  the  same  time  to  keep  it  children. 
from  his  creditors.  A  Wife's  Distributive  Share  in  the 

Hough   V.  Cress,  4   Jones  Eq.   (N.  estate  of  a  decedent  does  not  belong  to 

Car.)  295,  wherein  it  is  declared :  **It  is  the  husband  until  he  has  reduced  it  to 

an   inseparable  incident   of  property,  possession,  and  is  a  mere  naked  right 

legal  or  equitable,  that  it  should  be  subservient  to  the  wife's  equity,  and 

liable  to  the  debts  of  the  owner  as  it  is  consequently  cannot  be  reached  by  a 

to   his  alienation."     See  also  Koehler  creditors'  bill.  Sayre  xk  Flournoy,  3  Ga. 

V.    OUen,   68   Hun   (N.Y.)  63,    and  541.    The  court  saying :  *<The  husband 

Barnes  v.  Morgan,   3   Hun   (N.  Y.)  has  no    absolute    or  certain    interest 

703.  vested  in  him  to  his  wife's  choses  in 

Vnttad  States  Courts  adopt  the  con-  action,  until  he  reduces  them  into  his 

struction  put  by  the  Supreme  Court  of  possession,  and  as  a  general  rule,  a 

a  state  upon  a  state  statute  declaring  court  of  equity  will   not  compel  him 

what    property    shall   be    subject    to  to  reduce  them  to  possession,  so  as  to 

a    creditors'  bill,    without    regard  to  defeat  the  wife's  right  of  survivorship 

wliether  or    not  such  construction   is  thereto.    The  complainants,  being  the 

conformable  to  the  opinion  of  the  court  creditors  of  the  husband,  have  no  other 

fioUowing  it,  the  statute  being  a  local  rights  as  against  the  wife's  property 

439  Volume  V. 


rropcrtj BMMdukble.          CREDITORS'  BILLS.  XntaMnL 

i0atB  in  Btottk  BiduuigM. — According  to  the  weight  of  authority  the 
seat  of  a  member  of  a  stock  boaid  or  merchants'  exchange  is  a 
species  of  property  not  subject  to  ordinary  execution,  reachable 

than  the  husband,  who  is  their  debtor^  were    subjected    bj    a  creditors'  bill, 

and  to  whose  rights  thej  claim  to  be  there  being  no  showing  that  the  monej 

subrogated."  was  held  bj  the  clerk  hy  Tirtue  of  his 

Improvements    Made    by    Wife  on  office,  or  that  the  fund  was  subject  to 

Husband's  Land, — Where,  bj  statute,  the  orders  of  the  court;  distinguish- 

the  separate  property  of  the  wife  is  not  ing  Drane  v.  McGavock,  7   Humph, 

liable   for  the   husband's  debts,  lands  (Tenn.)    133,  wherein  a  derk  of  the 

purchased  and  improvements  erected  court  had  received  money  hj  virtue  of 

thereon  with   money  of  the  wife  are  his  office,  and  held  it  subject  to  the 

not    reachable     by    creditors  of    the  order  of  the  court,  and  citing  Hickman 

husband.    Omaha  First  Nat.  Bank  v.  v.  Matlock,  i  Overt.  (Tenn.)  252,  and , 

Bartlett,  8  Neb.  329.  Tucker  v.  Atkinson,  i  Humph.  (Tenn.) 

Mioiiay  In  Cnatodia  Legls. —  In  Com.  300,  as  establishing  the  doctrine  that, 
V.  Hide,  etc.,  Ins.  Co.,  119  Mass.  155,  although  the  sheriff  is  not  liable  to 
the  creditor  sought  to  reach  his  debtor's  garnishment  proceedings  for  money 
proportion  ot  a  lund  in  the  hands  of  a  held  by  him  by  virtue  of  his  office,  yet 
receiver  of  an  insolvent  corporation,  surplus  funds  which  come  to  his  hands 
coming  to  him  as  a  creditor  of  such  under  executions,  and  which  he  is  re- 
corporation.  Said  the  court :  ''The  quired  by  law  to  pay  the  defendants  in 
clause  of  the  Gen.  Stat.,  c.  113,  %  2,  execution,  may  be  attached, 
which  gives  this  court  jurisdiction  in  The  Proceeds  of  an  Execution  Sale 
equity  of  a  bill  by  a  creditor  to  reach  made  by  the  sheriff,  pursuant  to  a  rule 
and  apply,  in  payment  of  his  debt,  after  the  interposition  of  a  claim  to  the 
property  or  rights  of  his  debtor,  which  property  upon  which  the  levy  was 
cannot  be  come  at  to  be  attached  or  made,  cannot  be  made  the  subject  of  a 
taken  on  execution  in  a  suit  at  law  creditors'  bill  by  other  judgment  cred- 
against  the  debtor,  does  not  extend  to  itors,  since  they  have  an  adequate  and 
property  which  is  not  in  the  control  of  ample  remedy  at  law  by  a  rule  against 
the  debtor  nor  put  by  him  into  the  cus-  the  sheriff.  Taylor  v,  Buchan,  16  Ga. 
tody  of  a  third  person,  but  which  is  in  541. 

the  hands  of  officers  of  the  law  for  dis-  Sitns  of  Property. — It  has  been  de- 

tribution  under  proceedings  provided  termined  that,  although  a  statute  pro- 

by  statute  for  that  purpose."  vides  that  **  any  property  "  which  has 

See  also  Tuck  v.  Manning,  150  Mass.  been  fraudulently  conveyed  may  be 
211,  wherein  the  judgment  debtor  had,  reached  by  a  creditor  at  large,  the 
in  a  prior  suit,  been  compelled  to  de-  court  is  not  authorized,  through  its 
liver  up  drafts  on  which  he  had  a  lien,  power  over  parties  within  its  jurisdic- 
and  the  moneys  due  on  such  drafts  had  tion,  to  subject  property  situated  in 
been  paid  into  court  by  the  plaintiffs  in  another  state.  Lide  v.  Parker,  60  Ala. 
that  suit  in  order  that  the  amount  of  165,  wherein  Manning,  J., says;  "Every 
his  lien,  when  determined  by  the  court,  state  is  entitled  to  have  such  a  policy 
might  be  paid  to  him  out  of  such  of  partial  or  total  exemptions,  in  mat- 
moneys.  It  was  held  that  the  judg-  ters  of  this  sort,  as  it  may  choose  to 
ment  debtor's  interest  in  the  fund  was  establish ;  and  that  policy,  whatever  it 
not  reachable  by  a  creditors'  bill,  citing  may  be,  *  ♦  ♦  can  no  more  be  inter- 
com. V,  Hide,  etc.,  Ins.  Co.,  119  Mass.  fered  with,  or  administered  through 
155.  decrees,  agere  in  personam^  of  alien 

But    see    Weaver    v.  Cressman,  21  courts,  than  it  can  be  prescribed  by  an 

Neb.  675,  from  which  it  would  seem  alien  legislature." 

that  money  paid  to   the  clerk  of  the  Real  Estate  of  Decedent  Outside  of 

court  upon   the  foreclosure  of  a  me-  Territorial  yurisdiction. — In  Plumb 

chanics'  lien,  is  reachable  by  a  cred-  v,  Bateman,  2  App.  Cas.  (D.  C.)  156, 

itors*  bill;  and  Mays  v.  Frazer,  3 Tenn.  the  court  says:  "  We  are  not  advised 

Ch.  413,  wherein  fees  collected  by  the  that  it  has  ever  yet  been  held  in  any 

clerk  of   the   Supreme  Court,  which  case  by  any  court  that,  in  the  adminis- 

were  earned  by,  and  were  due  and  pay-  tration  of  the  assets  of  a  deceased  per- 

able  to,  a  formmr incumbent  of  the  office,  son,  it  could  decree  the  sale  of  real 
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by  equitable  processes  in  such  a  way  as  to  respect  the  rules  of  the 

ofganization  and  the  rights  of  all  parties  interested,  the  court 
having  power  to  compel  the  insolvent  member  to  transfer  his 

estate  sitnated  outside  of  its  territorial  is  exempt  from  execution  to  the  head 

jurisdiction;   *   *    *    we  deem  it  un-  of  the  family,  is  not  reachable  by  a 

necessary  to  cite  authorities  in  support  creditors'  bill,  Rjan  v,    Lee,  cited  in 

of  a  position  so  elementary."  14  Mo.  App.  599 ;  Frazier  v,  Barnum, 

Massachusetts  Statute, — Under  Gen.  19  N.  J.  Eq.  316;  and  that  a  right  of 

Stat.  Mass.,  c.   113,  §  2,  cl.  11  (Stat,  action  for  a  trespass  committed  on  ex- 

Masa.   1851,     c.     206),    notes    in    the  empt  property  of  the  judgment  debtor 

hands  of  persons  outside  of  the  com-  cannot  be  reached  by  a  creditors'  bill, 

monwealth,  made  by  a  person  within  Hudson  v.  Plets,  11  raige  (N.  Y.)  180. 
the   commonwealth,  were  not   reach-         Effect  of  Fraudulent  Conveyances. — 

able.     Sanger  v.   Bancroft,    12    Gray  In  some  states  it  has  been  held  that 

(Mass.)  365.     Nor  were  patent  rights  the  creditor  is  not  entitled  to  a  claim  of 

owned  by  a  debtor  within  the  jurisdic-  homestead  in  land  which  he  has  fraud- 

tion  of  the  court  reachable,  the  situs  of  ulently  conveyed,   and    this   doctrine 

such  patent  rights  not  being  within  the  finds  support  in  the  following  cases: 

commonwealth.    Carver  v.  Peck,  131  Shipe  v.  Repass,  28  Gratt    (Va.)  716; 

Mass.  291.     But  in  Silloway  v.  Colum-  Barker  v,  Dayton,  28  Wis.  367.  See  also 

bia  Ins.  Co.,  8  Gray  (Mass.)  199,  it  was  Brackett  v,  Watkins,  21  Wend.  (N.Y.) 

held    that    promissory    notes    in    the  68;    McCarthy's    Appeal,  68    Pa.  St. 

hands  of  an   agent    of  a  nonresident  217;    Strouse    v,    Becker,  38    Pa.  St. 

debtor,  payable  to  such  debtor,  were  190;   Emerson    v.   Smith,    51    Pa.  St. 

reachable;    and  in  Wilson  v.  Martin-  90;  and   Fairbairn   v.  Middlemiss,  47 

Wilson  Automatic  F.  Alarm  Co.,  149  Mich.  372,  wherein  the  court,  without 

Mass.  24,  it  was  held,  under  Pub.  Stat,  expressly  deciding  the  question,  inti- 

Mass.,   c.  151,  (  2,   cl.  II,  reenacting  mated  that  the  debtor  could  not  make 

and  amending  the  prior  statute,  that  a  claim   to  a  homestead  in   premises 

patent  rights  were  reachable.  which   he  had  purchased  and  fraudu- 

Note  Held  by  Nonresident  Debtor. —  lently  taken  in  the  name  of  a  volunteer. 
Under  Sanb.  &  B.  Ann.  Stat.  Wis.,  §        See  further  Rogers  v,  McCauley,  22 

3029,   which  provides  that  the  judg-  Minn.  384,  in  which  case  it  was  argued 

ment  creditor  may  commence  an  action  that  the  debtor  could  have  taken  the 

to  compel  the  discovery  of  '*  any  prop-  title  in  his  own  name  and  held  it  as  a 

erty  or  thing  in  action  **  belonging  to  homestead  exempt  from  claims  of  his 

the    judgment    debtor,   the   judgment  creditors,  and  that,  this  being  so,  his 

creditor  may  bring  a  suit  to  subject  to  causing  the   title  to  vest  in  his  wife, 

the  payment  of  his  judgment  a  note  instead    of    himself,    could    not    have 

held  by  a  nonresident  debtor,  made  by  operated  as  a  fraud  upon  his  creditors, 

a    resident    of  Wisconsin.     Bragg  v.  Said    the    court:    **  This    proposition 

Gay  nor,  85  Wis.  468.  would    open   a  very   wide    door ;  for. 

Annuity  Derivable  from  Property  notwithstanding     the    conveyance    of 

Outside  of  Jurisdiction. — An  annuity,  land  purchased  by  him  to  his  wife,  his 

If  reachable  at  all,  is  none  the  less  so  right  to  acquire  and  hold  a  homestead 

because  it  is  due  from  parties,  and  de-  would  be  the  same  after  as  before  the 

rivable  from  property  out  of  the  juris-  conveyance ;  and  if   the  fact  that  he 

diction  of  the  court,  since  an  assign-  might  have  taken  title  to  the  land  and 

ment  made  by  a  person  to  whom  a  held  it  as  a  homestead  would  protect 

chose  in  action  belongs  is  good  every-  the  conveyance  to  his  wife,  it  would  as 

where.     Frazier  v.  Samum,  19  N.  J.  well  protect  successive  similar  convey- 

Eq.  316.  ances  to  her  or  to  any  other  person. 

Homaatead  and  BzempOoiii. — As  to  He  could  claim  no  rights  in  this  lot 

the  right  of  the  debtor  to  hold    his  as  a   homestead,  for  he  did  not  own 

homestead  and  certain  personal  prop-  it.     She,  having   acquired   it   by    gift 

erty  exempt  from  the  claims  of  cred-  from    her   husband,    made    in    fraud 

itors,  see    the    articles    Exemptions  of   his   creditors,    took    it  subject  to 

and  HoMRSTRAD,  Am.  &  Eng.  Encyc.  their  rights,  and  no  homestead  right 

Law.      It  may  not  be  inappropriate,  in     her     would     protect     it     against 

however,  to  state  that  property  which  those   rights."    But  see,  contra^  San- 
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seat  under  the  rules  of  the  board,  and  to  apply  the  proceeds 
toward  the  satisfaction  of  his  debts.' 

noner  v.  King,  49  Ark.  299;  Dietz  v.  1.  Eliot  v.  Merchants'  Exch.,  14  Mo. 

Atwood,  19  lU.  App.  96;  AmmondBon  App.  234,  wherein  a  certificate  of  mem- 

V,  Rjan,  III  111.  C06;  Redden  v.  Pot-  bership  in  the  Merchants'   Exchange 

ter,  16  111.  App.  265;  Burdge  9.  Bolin,  of  St.  Louis  was  subjected  to  the  paj- 

106  Ind.  175;  Wallace  v.  Lawyer,  54  ment  of  a  judgment. 

Ind.  501,  23  Am.  Rep.  661 ;  Abell  v.  Hyde    v.    Woods,    94    U.     S.    523, 

Riddle,  75  Ind.  345;  Lowrjr  v.  McAl-  wherein  it  was  held  that  a  certificate 

later,  86  Ind.  543;  Delashnut  v.  Trau,  of  membership  in  the    San  Francisco 

44  Iowa  613;  Stubendorf  v.  Hoffman,  Stock  Exchange  Board  passed,  subject 

33  Neb.  360,  wherein  it  was  held  that  to  the  rules  of  the  stock  board,  to  the 

the  debtor   was    entitled   to  assert   a  debtor's  assignee  in  bankniptcj. 

homestead  right  in  land  which  he  had  Ritterband  v.   Baggett,  4   Abb.  N. 

fraudulently  procured  to  be  conveyed  Cas.  (N.  Y.  Super.   Ct)  67,  wherein 

to  a  volunteer;  Derby   v,  Weyrich,  8  it  was    held    that  membership    in   a 

Neb.  174,30  Am.  Rep.  827,  wherein  a  board  of  exchange  which  has  a  money 

husband  purchased  land  with  exempt  value,  and  is  transferable,  subject  to 

property,  and  procured  it  to  be  con-  the   purchaser's  procuring  himself  to 

veyed  to  his  wife;  Martel  v.  Somers,  be  elected  a  member,  is  property  the 

a6  Tex.  551,  wherein  it  was  held  that  beneficial  interest  in  which  passes  to  a 

so  much  of  the  property  fraudulently  receiver,   and   that   the   receiver  may 

conveyed    as    constituted    the    home-  maintain  an  action  to  compel  the  debtor 

stead    of    the    debtor,   could   not    be  to  convey   to    a    member  elect   with 

reached  in  a  creditor's  suit.  whom  the  receiver  may  contract  for 

In  Bridgers  v.  Howell,  27  S.  Car.  its  sale;  the  decision  being  based  on 

425,  it  was  held  that  where  a  husband  Hyde  v.  Woods,  04  U.  S.  523. 

purchases  land,  and  fraudulently  pro-  Gallagher  v.  Lane,   19    Nat.  Bank 

cures  the  title  to  be  taken  in  the  name  Reg.  224,  wherein  it  was  held  that  a 

of  his  wife,  without  any  intention  of  license  to  occupy  certain  stalls  in  a 

creating  a  resulting  trust  in  his  own  New  York  market,  though  revocable 

favor,  he  has  no  equitable  title  to  the  at  the  will  of  the  city,  and  though  the 

property  and  is  not  entitled  to  a  home-  city  refused  to  recognize  the  rights  of 

stead  exemption  therein ;  but  that  he  the  assignee  in  bankruptcy  under  the 

is  entitled  to  an  allowance  out  of  the  general  assignment,  passes  to  the  as- 

land  to  the  extent  that  it  has  been  paid  signee  under  the  bankrupt  law. 

for  with    his  exempt  personal  prop-  But  see,  controj  In  re  Sutherland,  6 

erty.  Biss.  (U.  S.)  526,  wherein  it  was  deter- 

liecessity  to  Plead  Exemption. — ^The  mined   that  a  bankrupt's  membership 

judgment  debtor  cannot  claim  a  fund  in  the  Chicago  Board  of  Trade  was 

sought  to  be  reached  by  a  creditors'  bill  not  to  be  treated  as  a  part  of  his  assets, 

as  an  exemption,  unless  he  pleads  it  by  and  a  motion  for  a  rule  on  the  bank- 

way  of  answer.  rupt,  that  he  assign  and  transfer  to  the 

Furlong  V,  Thomssen,  19  Mo.  App.  assignee  his  certificate  of  membership 

364,   wherein    the  court    says:  *'The  in  the  board,  was  denied;  and  Barclay 

mere  fact  that  the  plaintiff's  executions  v.  Smith,  16  Cent.  L.  J.  437,  wherein 

have  t)een  returned  nulla  bona  does  the   Supreme    Coiul  of    Illinois,   re- 

not  carry  with  it  an  implication  that  versing  21   Am.  Law.  Reg.  408,  held 

the  debtor  will  be  entitled  to  an  ex-  that  a  certificate  of  membership  in  the 

emption  out  of  a  fund  which  the  cred-  Board   of  Trade  of    Chicago  is  not 

itor  can  reach  only  by  a  proceeding  in  property,  '*  but  it  is  a  mere  privilege 

equity.      The  very    reason    why    the  conferred  upon    the    member,  which 

creditor's    executions    have    been    re-  cannot  be  reached  and   sold   bj   the 

turned   nulla  bona  may  be  that    the  process  of  courts." 

debtor  had  only,  within  the  view  of  Thompson  v.  Adams,  93  Pa.  St.  55, 

the  officer,  such  specific  property  as  is  and  Pancoast  v,  Gowen,  93  Pa.  St.  66, 

by  the  statute  exempt  from  execution,  went  to  the  extent  of  determining  that  a 

in  which  case  there  is  authority  for  the  seat  in  the  Philadelphia  Stock  Exchange 

position  that  the  officer  is  bound  to  is  not  such  property  as  is  subject  to 

take  notice  of  the  exemption."  levy  or  sale,  under  an  ordinary  7/. /«• 
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fitMfti  fat  lAT«&tloiii. — It  is  settled  by  abundant  authority  that  the 
right  acquired  by  a  patentee,  by  the  issuance  to  him  of  a  valid 

patent  for  a  useful  invention,  is  property  which  is  subject  to  the 
claims  of  creditors,  and  which  may  be  reached  by  a  suit  in  equity, 
and  applied  to  the  payment  of  his  debts.' 

Carponte  Btoek  is  another  sort  of  property  which  is  reachable  by  a 
creditors'  bill.* 

1.  Ager  V.  Miirraj,  105  U.  S.  126 ;  157,  $  ^6,  and  that  the  assignee  might 
Stephens  v,  C»dy,  14  How.  (U.  S.)  maintain  a  bill  in  equity  to  compel  the 
531;  Sawin  v.  Guild,  i  Gall.  (U.S.)  insolvent  to  assign  such  letters  patent; 
485;  Gillett  V.  Bate,  86  N.  Y.  87;  ct'ting^  Ager  v.  Murray,  105  U.  S.  ia6. 
Hadden  v.  Spader,  20  Johns.  (N.  Y.)  Tlie  Defenae  of  Want  of  UtlUty  and 
554.  See  also  Pacific  Bank  v,  Robin-  novelty  of  a  patent  cannot  be  made  by 
•on,  57  Cal.  520,  and  Barnes  r/.  Mor-  the  patentee  or  his  fraudulent  assignee, 
gan,  3  Hun  (N.  Y.)  703,  wherein  it  in  a  suit  to  subject  patent  rights  to  the 
was  determined  that  the  debtor's  inter-  payment  of  creditors.  Gillett  v.  Bate, 
est  in  a  patent  might  be  reached  by  86  N.  Y.  87,  a  case  in  which  lack  of 
proceedings  supplementary  to  execu-  utility  or  novelty  had  not  been  ascer- 
tion.  See  further  Vail  v.  Hammond,  tained  by  any  judicial  proceeding  or 
60  Conn.  374t  per  Andrews,  C.  T. ;  Sat-  otherwise,  and  was  not  known  to  any 
terthwait  f.  Marshall,  4  Del.  Ch.  337 ;  of  the  parties  to  the  transfer  at  the  time. 
Searle  v.  Hill,  73  Iowa  367 ;  Keach,  Unpafeented  UiTeiLtloiii  are  not  prop- 
Petitioner,  14  R.  I.  571;  Fuller,  etc.,  Mfg.  erty  in  such  a  sense  that  they 
Co.  V.  Bartlett,  68  Wis.  73.  See,  contra^  can  be  reached  by  creditors.  Gil- 
Bakewell  v.  Keller,  11  W.  N.  C.  (Pa.)  lett  v.  Bate,  86  N.  Y.  87,  wherein 
300;  Rutter's  Appeal  (Pa.  1887),  8  the  court,  without  passing  definitely 
Atl.  Rep.  170.  upon  the  question,  said:    "It   is  the 

In  Massachusetts t  it  was  determined  patent  only  which  gives  an  exclusive 
that  a  patent  right  owned  by  a  debtor  property ;  and  while  the  right  is  in- 
residing  within  the  state  was  not  prop-  choate,  it  is,  we  think,  at  least  doubt- 
erty  within  the  state,  and  could  not  be  ful  whether  it  has  the  characteristics 
reached  under  the  special  jurisdiction  of  property,  so  as  to  justify  a  compul- 
conferred  by  Gen.  Stat.  Mass.,  c.  113,  (  sory  transfer  by  the  inventor.*'  Citing 
a,  cl.  zi,  authorizing  *' bills  by  cred-  Hesse  v,  Stevenson,  3  B.  &  P.  565. 
itors  to  reach  and  apply  *  *  *  any  A  Ltcense  to  use  a  patented  invention 
property,  right,  title,  or  interest,  legal  may  be  subjected  to  the  payment  of  a 
or  equitable,  of  a  debtor  within  this  judgment  recovered  against  the  licensee 
state,  which  cannot  be  come  at  to  be  for  the  nonpayment  of  royalties.  Mat- 
attached  or  taken  on  execution.''  thews  v.  Green,  19  Fed.  Kep.  649. 
Carver  v.  Peck,  131  Mass.  291.  Said  Oopsnights. — In  Stephens  v.  Cady,  14 
the  court:  **It  is  not  enough  to  sus-  How.  (U.  S.)  528,  it  is  said  by  Nelson, 
tain  such  a  bill,  that  the  debtor  is  J.,  that  a  copyright,  i.e.,  the  incorporeal 
within  the  jurisdiction  of  the  court,  right  secured  by  the  statute  to  an  au- 
•  •  •  The  fact  that  it  is  owned,  and  thor,  to  multiply  copies  of  a  map,  may 
therefore  assignable,  by  a  debtor  resid-  be  reached  by  a  creditors'  bill, 
ing  here,  is  not  sufficient."  But  in  and  t>e  applied  to  the  payment  of  the 
Wilson  V,  Martin  Wilson  Automatic  debts  of  the  author,  the  same  as  the 
F.  Alarm  Co.,  149  Mass.  24,  it  was  held,  stock  of  a  debtor  is  reached  and  ap- 
under  Pub.  Stat.  Mass.,  c.  151,  (  2,  cl.  plied,  the  court  compelling  a  transfer 
II,  reenacting  and  amending  the  prior  and  sale  of  the  stock  for  the  benefit  of 
statute,    so    that    property   might    be  the  creditors. 

reached     regardless    of    its    situation  2.  Brightwell  v,  Mallory,  10  Yerg* 

within  or  without  the  state,  that  patent  (Tenn.)  196. 

rights   were   reachable;   citing    Ager  But  in  Cfrozler  v.  Young,  3  T.  B.  Mon. 

9.  Murray,  105  U.  S.  126.    See  also  (Ky.)  157,  corporate  stock  purchased 

Barton    v.    White,     144    Mass.     281,  by  an  insolvent  in  the  name  of  another 

wherein  it  was  determined  that  letters  was  not  reachable  by  subsequent  cred- 

patent  passed  to  an   assignee   in   in-  itors  as  to  whom  the  transaction  was 

solvency,  nnder  Pub.  Stat.  Mass.,  c.  not  fraudulent;  and  in  Vail  v.  Craig 
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PoIidM  of  iBfiinuMt. — A  policy  of  insurance  which  a  deceased  debtor 
took  out  in  fraud  of  his  creditors  may  be  reached  by  a  creditors* 
biU.> 

(Supreme  Ct.)i  13  N.  Y.  St.  Rep.  448,  moderate  portion  of  hb  earnings  to  in* 

corporate  stock  which  had  been  as-  surance   upon    his    life,   provided    no 

signed  under  circumstances  free  from  fraudulent  intent  is  shown  or  neces- 

fraud,  was  not  subjected  to  the  paj-  sarily  inferred  from  surrounding  cir- 

ment  of  debts,  although  the  stock  had  cumstances. 

not  been  formally  transferred  on  the        Asaignable  PoUeles  of  Insoraaee. — A 

books  of  the  corporation.  policy  of  insurance  which  bj  its  terms 

See    further    Scott    v,  Indianapolis  is  assignable,  the  onlj  condition  being 

Wagon  Works,  48  Ind.  75,  wherein  a  that  written  notice  of  the  assignment 

creditor  was  permitted  to  reach  corpo-  shall  be  given  to  the  company,  and  due 

rate  stock  which  had  been  fraudulently  proof  of  interest  produced,  with  proof 

transferred,  notwithstanding  that  juris-  of  death,  is  reachable  under  Gen.  Stat, 

diction  to  subject  choses  in  action  had  Mass.,  c.  113,  §  3,  cl.  xi,  providing  that 

been  denied  in  Indiana,  because  such  creditors  mav  reach  and  apply,  in  pay- 

stock  was  by  statute  subject  to  sale  and  ment  of  a  debt,  any  property,  right, 

levy  upon  execution,  and  not  a  mere  title  or  interest,  legal  or  equitable,  of  a 

chose  in  action.  debt,  or  within  this  state,  which  cannot 

Retainer  of  StoOk  for  Debt  Ihie  Ckir-  be  come  at  to  be  attached  or  taken  on 

poratioii. — Stock    in    a  corporation  is  execution.  Anthracite  Ins.  Co.  v.  Sears, 

none  the  less  reachable  by  a  creditors'  109  Mass.  383,  citing  Davis  v.  Werden, 

bill  because  the  stockholder  is  indebted  13  Gray  (Mass.)  305;  Moody  v.  Gay, 

to  the  corporation.    Brightwell  v.  Mai-  15   Gray   (Mass.)    457;    Crompton  v. 

lory,  10  Yerg.  (Tenn.)  196.  Anthony,    13   Allen   (Mass.)   33;    and 

IT&pald  Btook  Subscrlptiona  due  a  cor-  Barry  v.  Abbot,  100  Mass.  396,  showing 

poration   are  reachable  under  statutes  that  promissory  notes  are   within  the 

authorizing    bills   in    equity  to   reach  statute. 

choses  in  action.  Henry  v,  Vermillion,        Frandnleiit  Amttgnment  of  POlieles  of 

etc.,  R.  Co.,  17  Ohio  187;   McCrae  v,  Insiiranoe. — Where  a    husband,  under 

West    Tennessee     Bank,    6     Coldw.  Laws  N.  Y.  i860,  c.  90,  assigned  to  his 

(Tenn.)  474;  Persch  v.  Simmons  (Su-  wife  policies  of  insurance  payable  to 

{>remeCt.),  3  N.  Y.  Su  pp.  783;  Bart-  his  personal   representatives,   she  be- 

ett  V.  Drew,  57  N.  Y.  580.  came  vested  with  such  policies  for  her 

See  further  Gilmore  v.  Cincinnati  own   sole  and    separate  use,  and    an 

Bank,  8  Ohio  62 ;  Adler  v.  Milwaukee  assignment  thereof  by  her  to  her  chil- 

Patent    Brick    Mfg.  Co.,  13  Wis.  57;  dren,  for    the  purpose  of  defrauding 

Marsh  v.  Burroughs,  i  Woods  (U.  S.)  creditors,  might  be  set  aside,  the  chil- 

463;   Hawkins  t;.  Glenn,  131  U.  S.  319;  dren  being  liable  for  the  surrendered 

Patterson  v,  Lynde,  112  111.  196.  value  of  the  policies  at  the  time  of  the 

The  discussion  of  this  question  is  not  fraudulent    assignment.     Leonard    v. 

within  the  scope  of  this  article,  and  the  Clinton,  26  Hun  (N.  Y.)  289. 
right  to  subject  unpaid  stock  subscrip-        Statntes  Aathorliing  InsuraBce  to  a 

tions  under  statutes  authorizing  bills  to  certain  amount  upon  the  life  of  a  hus- 

reach  choses  in  action,  and  also  inde-  band,  which    shall    be    exempt   from 

pendently  of  statute,  upon  the  theory  claims  of  creditors,  are  not  retroactive, 
that  unpaid  stock  subscriptions  consti-        Feam  v.  Ward,  65  Ala.  33,  80  Ala. 

tute  a  fund  which,  in  equity,  is  liable  555,   wherein  it  was  determined  that 

for  the  corporation's  debts,  will  receive  contracts  written  before  the  enactment 

treatment  in  an  article  entitled  Stock  of  the  statute  were  void  as  to  creditors, 

AND  Stockholders.  notwithstanding  the  statute. 

1.  Fearn  v.   Ward,  80  Ala.  555,65        In  this  case  it  was  held  that  Code  Ala., 

Ala.  33 ;  Merchants*,  etc.,  Transp.  Co.  ^^   2733,  '2734,   authorizing    insurance 

V,  Borland  (N.  J.  1895),  31  Atl.  Rep.  to  a  certain  extent  for  the  benefit  of  the 

vji.  wife  and  children,  did  not  exempt  from 

But  see  Baron  v,  Brummer,  100  N.  the   claims  of    creditors   a   policy  of 

Y.  372 ;  Central  Nat.  Bank  v.  Hume,  insurance  in  favor  of  one  child,  the 

128  U.  S.  195.     In  the  latter  case  it  was  debtor  having  a  wife  and  other  chil- 

held  that  a  married  man  may  devote  a  dren. 
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8.  Ghoiet  in  Aetitm. — In  some  states  by  statute,  and  in  others 
without  any  statute  so  providing,  choses  in  action  are  subjected 
to  the  payment  of  judgments.* 

Laws  N.  Y.  1840,  c.  80,  as  amended  his  debt   is  destroyed   or  diminished 

b J  Laws  1870,  c.  270,  exempted  policies  in  value,  is  such  a  thing  in  action  as 

of  insurance  on  the  life  of  a  husband,  maj  be  reached  bj  a  creditors'    bilL 

for  the  benefit  of  his  wife,  from  the  Hudson  v,  Plets,  11  Paige  (N.  Y.)  180. 

claims  of  the  husband's  creditors,  ex-  See  also  Cincinnati  v.  Hafer,  49  Ohio 

cept  where  the  amount  of  the  premium  St  60,   wherein    it    was    determined 

paid  exceeded  a  certain  sum  per  an-  that  an  unlitigated  demand  for  damages 

num.     Leonard    v.  Clinton,   aSS    Hun  for  a  tort  committed  on  the  property 

(N.  Y.)   389;    Barry   v.  Equitable   L.  of  the  iudgment  debtor,  is  a  ^  chose  in 

Assnr.  Soc.,  59  N.  Y.  587;  Smillie  v,  action"   within  the  meaning  of  Rey. 

Quinn,  25  Hun  (N.  Y.)  332 ;  Baron  v,  Stat.  Ohio,  §  1564;  and  Hudson  v.  Plets, 

Bnimmer,  100  N.  Y.  372;    Stokes  v,  11  Paige  (N.  Y.)  180. 

Amerman,  121  N.  Y.  337,  31  N.  Y.  St.  Indebtedness  of  Decedent's  Estate  to 

Rep.  391.  Administrator. — In  Helm  v,  Philbrick, 

In  Leonard  v.  Clinton,  26  Hun  (N.  28  Miss.  210,  the  creditor  sought  satis- 
Y.)  289,  it  was  held  that  policies  of  faction  of  a  judgment  i^ainst  an  ad- 
insurance  taken  out  by  a  wife  on  the  ministrator  personally,  out  of  moneys 
life  of  her  husband,  tinder  authority  of  in  the  hands  of  the  administrator  for 
the  foregoing  statute,  are  not  subject  which  the  estate  was  indebted  to  him. 
to  the  claims  of  the  wife's  creditors.  It  was  held    that  such  fund   was  not 

In   Baron   v,  Brummer,   100  N.  Y.  reachable,  **  for  the  plain  reason  that 

372,  it  was  held  that  a  creditor  had  no  his  accounts,  upon  final  settlement,  may 

right  to  subject  sums  in  excess  of  the  be  disallowed  and  he  adjudged  to  have 

statutory  amount  paid  before  the  debt  no  valid  claim  against  the  estate." 

was  contracted.  Usnrloos  Interest. — ^The  avails  of  a 

Premiums  Paid  by  Others  than  the  suit  brought  by  a  judgment  debtor  to 

Husbandy  in    excess  of  the  statutory  avoid  usurious  contracts,  are  reachable 

amounts,  are  not  reachable  by  the  hus-  by  a  creditors'  bill ;  but,  since  the  insti- 

band*6  creditors  under  the  New  York  tution  of  such  suits  is  a  personal  privi- 

Btatute.    Baron    v.  Brummer,  100  N.  lege  of  the  debtor,  he  may  dismiss  or 

Y.  372.  compromise  them  at  his  pleasure,  re- 

Aggregate    Premiums  on    Several  gardless  of  the  rights  of  his  creditors. 

Policies. — It  is  not  important  whether  Boughton  v.  Smith,  26  Barb.  (N.  Y.) 

more  than  one  policy,  or  how  many  635.     See  also  Palen  v.  Bushnell,  46 

policies,  may  be  obtained;  if  the  aggre-  Barb.   (N.   Y.)  24,    reversed   on   an- 

gate  premiums  paid  on  the  whole  ex-  other  point,  18  Abb.  Pr.  (N.  Y.)  301. 

ceed    the    statutory    limit,    rights    of  Royalties. — In  Lord   v,   Harte,    118 

creditors     arise.    Stone    v,    Knicker-  Mass.  271,  it  was  held  that  royalties  to 

bocker  L.  Ins.  Co.,  52  Ala.  589.  become  due  to  an  author  at  the  first 

1.  BU^ts  of  Action  for  Torts. — A  accounting  between  him  and  his  pub- 
mere  right  of  action  of  the  judgment  Usher,  were  reachable  under  Gen. 
debtor  for  a  personal  tort,  as  for  as-  Stat.  Mass.,  c.  113,  ^2,  cl.  11.  Citing 
sauU  and  battery,  slander  or  malicious  Anthracite  Ins.  Co.  v.  Sears,  109 
prosecution,  cannot  be  reached  by  the  Mass.  383. 

complainant  in  a  judgment  creditor's  Deposits  In  Bank  In  Tmst. — Where 

suit,  nor  will  it  pass  to  the  receiver  un-  a  wife  gives  her  husband  money  with- 

der  the  usual  assignment  by  the  de-  out  giving   him  any   instructions  01 

fendant  in  such  suit.    Per  Walworth,  imposing  on  him  any  restrictions  01 

Ch.,  in  Hudson  v,  Plets,  11  Paige  (N.  limit  as  to  the  uses  to  which  it  should 

Y.)  180,  citing  Benson  v.  Flower,  W.  be    applied    by    him,    and   the   rela- 

Jones  215, 1  Deac.  Ban*.  Law  386.  tion  existing  between    him  and  her 

Injury  to  Property, — The  right  to  is  merely  that  of  debtor  and  creditor, 
an  action  for  an  injury  to  the  property  and  he  deposits  such  money  in  bank, 
oi  a  judgment  debtor,  before  the  filing  **  in  trust,"  such  money  so  deposited 
of  the  complainant's  bill,  whereby  the  may  be  reached  by  judgment  creditors 
property  to  which  the  creditor  was  of  the  husband  and  applied  to  the  pay- 
entitled  to  resort  for  the  payment  of  ment  of  his  debts.    Green  v.  Gris- 
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laluy  which  has  been  wholly  and  completely  earned  by  the  per- 
fonnance,  before  the  filing  of  the  bill,  of  sdl  the  services  required  to 
entitle  the  judgment  debtor  to  the  same,  is  reachable.^ 

wold  (Super.  Ct.)i  17  N.  Y.  St.  Rep.  an  investigation.    Jones  -v.  Hunting- 

757.  ton,  9  Mo.  349,  wherein    Scott,  J., 

Money  deposited  by  a  husband  in  says:  '<  A  debtor  of  the  defendant  In 

his  wife's  name  for  the  purpose  of  the  execution  has,   under  some  cir- 

concealing  his  ownership  thereof,  is  cumstances,    been    made  to  par  his 

reachable  under  Rev.   Stat.   Wis.,   §  debt  to  the  plaintiff,  but  by  this  bill 

3029,  declaring  that  the  creditor  may  the  plaintiff  in  an  execution  seeks  to 

discover  and  subject  to  the  payment  of  recover  his  debt  from  one  who  is  in- 

his  judgment  any  property  or  tiling  in  debted  to  the  debtor  of  the  defendant, 

action    belonging    to    the    judgment  Into  what  an  embarrassine^  and  com- 

debtor,  and  any  property,  money,  or  plicated  investigation  would  this  lead 

thing  in  action  due  to,  or  held  in  trust  the  courts  ?  It  would  necessarily  re- 

for,  him.   Gullickson  v,  Madsen,  87  quire    the    adjustment   of   two    con- 

Wis.  19.  troversies  in  one  suit,  and  lead  to  an 

A  deposit  made   by   the  judgment  improper  joinder  of  actions,  or,  as  it  is 

debtor  in  his  own  name  but  in  behalf  called  in  courts  of  equity,  to  multl- 

of  another,  and  of  money  for  another,  fariousness.  *  *  *  It  seems  clear  that 

pursuant  to  an  arrangement  whereby  no  court  should  go  the  length  desired 

the  judgment  debtor  was  merely  con-  by  the  complainant  without  express 

cealing  the  participation  of  such  other  legislative  enactment,  seeing  the  diffi- 

in  a  contract  requiring  the  deposit,  is  culties  and  embarrassments  with  which 

not   reachable  by    creditors  of  such  the    proceeding    would     be    incum- 

debtor.  Cummings  v,  Ruckert,  14  Mo.  bered."    But  see  Woodward  v.  Solo- 

App.  557.  mon,  7  Ga.  246,  wherein  a  judgment 

Debt  Due  firom  united  States. — In  creditor  was  permitted  to  subject  prop- 
Austin  v.  Tompkins,  3  Sandf.  (N.  Y.)  erty  fraudulently  conveyed  by  a 
22,  the  United  States  was  indebted  to  debtor  of  the  judgment  debtor, 
a  deceased  debtor,  and  directed  the  1.  Speed  v.  Brown,  10  B.  Mon. 
amount  due  to  be  paid,  not  to  his  ad-  (Ky.)  108;  Singer,  etc..  Stone  Co.  v, 
ministrator,  but  to  his  children  and  Wheeler,  6  111.  App.  225 ;  Newark  v. 
heirs ;  and  it  was  held  that  the  fund  Funk,  15  Ohio  St.  462,  wherein  it  was 
could  be  subjected  to  the  payment  of  determined  that  salary  is  within  Code 
a  judgment  recovered  against  his  Ohio,  §  458,  providing  that  *'any 
administrators ;  Mason,  J.,  saying,  claims  or  choses  in  action,"  and  that 
** These  moneys  •  ♦  ♦  belong  in  "all  money"  in  the  hands  of  "any 
equity  to  his  [the  decedent's]  cred-  person,  body  politic  or  corporate," 
itors.  The  government  can  no  more  may  be  subjected;  Kingman  v.  Frank, 
divert  them  from  their  legitimate  and  33  Hun  (N.  Y.)  471,  reversing  64 
honest  application,  than  a  private  in-  How.  Pr.  (N.  Y.)  520;  Carr  v.  Kirby, 
dividual  could  in  similar  circum-  decided  hj  the  N.  Y.  Ct.  of  Ch.  March 
stances;  and  if  it  pay  an  acknowledged  7,  1837,  cited  in  Browning  v.  Bettis,  8 
debt,  not  to  the  party  to  whom  it  is  Paige  (N.  Y.)  568;  Woodworth  v. 
due,  but  to  other  persons,  with  a  view  Gillespie,  decided  by  the  N.  Y.  Ct.  of 
to  screen  it  from  that  party's  cred-  Ch.  May  7,  1839,  and  cited  in  Brown- 
itors,  equity  will  lay  hold  of  the  ing  v.  Bettis,  8  Paige  (N.  Y.)  568; 
money  in  the  hands  of  the  payees  McCoun  v.  Dorsheimer,  Clarke  Ch. 
wherever  it  can  be  traced,  with  a  view  (N.  Y.)  144;  Thompson  v.  Nixon,  3 
to  compel  its  distribution  among  those  Edw.  Ch.  (N.  Y.)  457;  Kingman  v, 
who  are  entitled  to  receive  it."     See  Frank,  33  Hun  (N.  Y.)  471 ;  Smith  t?. 

this    case    also    upon    the    question    ,  4  Edw.  Ch.  (N.  Y.)653, /i?/- 

whether  a  mere   gratuity  from   the  lowing  Browniffg   v.  Bettis,  8  Paige 

United   States    is   reachable,   though  (N.  Y.)  568. 

that  point  was  not  determined.  Unearned    Salary,    however,  is  not 

Debts  Due  to  the  Judgment  Debtor's  reachable,  as  "neither  the  creditor 
Dsbtor  will  not  be  subjected  to  the  nor  the  chancellor  can  compel  the 
payment  of  the  judgment,  because  to  debtor  to  work  out  his  part  of  the  con- 
do  so  would  require  too  complicated  tract,  so  as  to  earn  the  promised  re- 
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S.  Equitable  Assets — a.  In  General. — In  those  states  where 
equity  is  considered  as  having  original  jurisdiction  to  subject  equita- 
ble interests  of  the  debtor  to  the  payment  of  his  debts,  and  in  others 

ward  for  the  exclusive  use  of  the  cred-  reached  like  anj  other  debt  by  a  cred- 
itor," as  was  said  in  Speed  v.  Brown,  itors'  bill.  McCoun  v.  Dorsheimer, 
lo  B.  Mon.  (Ky.)  io8.  Clarke  Ch.  (N.  Y.)  144. 

See  also,  to  the  same  effect,  Newark  Aeirigiiinant  of  Salary. — Salary  which 

T.  Funk,  15  Ohio  St.  462 ;  Wood  worth  the  defendant  has  assigned  before  the 

V.  Gillespie,  decided  by  the  N.  Y.  Ct.  filing  of  the  bill,  cannot  be  reached. 

of   Ch.   May  7,    1839,    and    cited    in  Ireland  v.  Smith,  i  Barb.  (N.  Y.)  419, 

Browning  v.  Bettis,  8  Paige  (N.  Y.)  3  How.  Pr.  (N.  Y.)  244. 

568.  Salary  of  Public  OAo«n. — A  creditor 

Salary  Earned,  but  Hot  Due  and  Pay-  is  entitled  to  discovery  and  relief  by 

tfde.— Compensation  which  has  been  a  creditors'  bill  in  respect  to  the  salary 

earned  at  the  time  of  the  filing  of  the  bill,  of  his  debtor  as  a  public  officer.     The 

for  services  previously  performed,  may  only  limitation  of  the  right  is  that  the 

be  reached,  although  it  was  not  payable  salary  must  have  been  wholly  earned 

at  the  time  the  bill  was  filed.   Thomp-  before  the  filing  of  the  bill. 

son  V.  Nixon,  3  Edw.  Ch.  (N.  Y.)457.  Singer,  etc..  Stone  Co.  v,  Wheeler, 

See  also  Browning  v.  Bettis,  8  Paige  6  111.  App.  225,  a  case  in  which  the 

(N.  Y.)  568,  citing  Carr  v.  Kirby  (N.  judgment  creditor  was  a  county  com- 

Y.  Ch.  March  7»  1837).  missioner,   the  court  saying:    **The 

Salary  Ordered  to  be  Paid,  but  Not  claim  that  his  office  of  commissioner. 
Actually  Due. — In  Speed  v.  Brown,  10  or  the  circumstance  that  the  indebted- 
B.  Mon.  (Ky.)  108,  the  bill  was  filed  ness  from  the  county  to  him  for  his 
to  reach  the  salary  of  a  municipal  offi-  salary  as  such  officer,  exempts  him 
cer  before  it  had  been  wholly  earned  from  liability  to  disclose,  is  sanctioned 
and  was  actually  due,  but  the  bill  was  by  neither  reason  nor  authority.  For 
sustained,  because  the  city  council,  pur-  all  the  purposes  of  a  discovery  it  is 
snant  to  its  practice,  had  actually  set  quite  immaterial  from  whom  ue  in- 
apart  the  officer's  pay,  and  ordered  it  debtedness  is  due,  or  how  it  is  evi- 
to  be  paid  to  him  before  the  bill  was  denced.  In  whatever  form  it  may  ex- 
filed,  ist,  or  however  situated,  a  judgment 

Salazy  Due  flrom  Wife  to  Husband. —  creditor  has  the  right  to  be  informed 

Where,  under  a  statute,  a  wife  is  em-  as  to  its  actual  condition.    Whether  it 

powered  to  carry  on  business    as    a  shall  turn   out,   upon    the  disclosure 

feme  sole  and  employs  her  husband  to  sought,  that  the  indebtedness  is  una- 

work  for- her,  a  creditor  of  the  bus-  vailable  in  die  hands  of  a  receiver,  or 

band  mar  subject  salary  due  to  him  otherwise,   is  foreign  to  the  present 

for    services  so  performed,   notwith-  proceeding.      If    the    defendant    has 

standing  his  inability  to  collect  the  already  received  a  county  order,  the 

debt  by  means  of  legal  proceedings,  court  may  require  him  to  surrender  it 

Kingman  v.  Frank,  33  Hun  (N.   Y.)  to  the  receiver;  if  he  has  drawn  the 

471,  reversing  64  How.  Pr.  (N.   Y.)  money,  and  has  it  in  his  possession, 

5^0,    the    court    saying :   M  The    case  or  in  the  possession  of  a  third  person, 

would  resemble  that  of  a  foreign  ex-  it  can  be  reached.     But  it  would  be 

ecutor  or  administrator  who,  while  he  absurd  to  say  that  a  debtor,  with  the 

could  not  maintain  an  action  in  this  money  in  his  pocket,  should  be  excused 

state  to  recover  a  demand  due  to  the  from  paying  his  creditor,  because  his 

testator,  or  intestate,  might  still  assign  money  happened  to  have  been  earned 

it  to  another  person  who  could,  upon  by  him  as  a  public  officer."     Citing 

the  title  so  acquired,  successfully  prose-  Browning  v.  Bettis,  8  Paige  (N.  Yj 

cute  such  an  action."  568,  wherein  the  judgment  debtor  was 

Pergulsltes  of  CMBoe. — Where  a  post-  an  assistant   United   States  marshal ; 

master  is  entitled  to  the  rent  of  post-  McCoun    v,  Dorsheimer,  Clarke  Ch. 

office  boxes  as  a  perquisite  of  his  office,  (N.  Y.)  144,  wherein  he  was  a  post- 

although  he  does  not  own  the  boxes,  master ;  Thompson  v,  Nixon,  3  Edw. 

such  rents  as  have  become  due  and  are  Ch.  (N.  Y.)  457,  wherein  he  was  a 

payable  at  the  time  of  the  filing  of  the  customhouse  measurer;  Smiths.—-*, 

Wi  are  a  debt  due  to  him  and  may  be  4  Edw.  Ch.  (N.  Y.)  653,  wherein  the 
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where  the  power  is  expressly  conferred  by  statute,  unless  there 
are  statutory  exceptions,  any  beneficial  interest  of  the  debtor  in 
property,  real,  personal,  or  mixed,  is,  in  general,  reachable  by 
creditors.* 

salaiy  of  a  ludge  was  reached  hj  a  was  a  suit  directlj  against  the  coattty, 

creditors'  bill ;  and  Tarbell  v,  Griggs,  the  plaintiff's    judgment    debtor    not 

3  Paige  (N.  Y.)  208,  wherein  it  was  being  a  party  to  it 

said  by  WalworUi,Ch.,  speaking  of  the  Inability    to      Garnish    Municifal 

New  Tork  statute  from    which    the  Corporations, — In  Knight  v,  Nash,  aa 

Illinois  statute  was  copied :  '*It  has  Minn.  453,  a  debtor  was  compelled  to 

been  repeatedly  decided  that  the  stat-  assign  a  demand  against  a  county  to  a 

ute  is  not  introductory  of  a  new  prin-  receiver  to  be  collected  and  applied  to 

ciple,  but  is  only  in  affirmance  of  what  the  satisfaction  of  his  debt,   notwith- 

was  considered  by  the  court  of  dernier  standing  the  exemption  of  the  county 

r«5J0r/,  the  legitimate  jurisdiction  of  from  the  process  of  garnishment.  Cited 

a  court  of  chancery,  previous  to  the  with  approval  in  lUggin  v,  Hillard,  56 

adoption  of  the  statute.''  Ark.  476,  which  latter  case  was  fol- 

See  also,  to  the  same  effect,  Newark  lowed  in  McFadden  v.  Hilliard  (Ark. 

V,  Funk,  15  Ohio  St.  462,  and  Speed  1892),  20  S.  W.  Rep.  404.  And  in  Mis- 

V,    Brown,    10    B.  Mon.    (Ky.)    108,  souri,  although  the  use  of  the  writ  of 

wherein  it  was  determined  that  salary  garnishment    against    municipal  cor- 

due  and  payable  from  a  city  to  an  of&-  porations  was  expressly  proliibited  bj 

cer  might  be  reached  by  a  creditor's  statute,  a  creditor  was  permitted,  in 

bill ;  distinguishing'  Divine  v.  Harvie,  Pendleton  v.  Perkins,  49  Mo.  569,  to 

7T.  B.Mon.(Ky.)  439,  wherein  the  cred-  subject  by  a  suit  in  equity  a  debt  due 

itor  sought  to  reach  money  due  for  from  a  municipal  corporation, 

services  and  material  furnished  to  the  State  Officials, — In  Tennessee  Bank 

commonwealth,     and    in    which    the  v.   DibrelC  3  Sneed   (Tenn.)    379,    a 

denial  of  relief  was  based   upon  the  creditor  was  denied  the  right  to  sub* 

grounds  that  no  method  had  been  pro-  ject  the  salary  of  a  state  official,  for  the 

vided    by  which    the  commonwealth  reason  that  '*  the  functions  of  the  gov- 

could  be  sued,  and  that  it  would  be  ernment  might  be  suspended"  by  the 

improper  to  permit  governmental  op-  loss  of  efficient  services,  if  the  state 

erations  to  be  clogged,  or  its  business  were     not    permitted    to    pay    salary 

interrupted,  by  crippling  the  means  of  directly  to  her  officers, 

its  agents  or  officers,  thus  preventing  See  also  Divine  v.  Harvie,  7  T.  B. 

them  from  a  proper  discharge  of  their  Mon.  (Ky.)  439,  wherein  the  court  for 

duties.      See  further   Hinsdale-Doyle  the  same  reason     efused    to    subject 

Granite  Co.  v.  Tilley,  10  Biss.  (U.  S.)  money  due  for  materials  and  services 

572 ;  Smith   v.  Bourbon  County,   127  furnished  the  commonwealth. 

U.  S.  105;  and  Dotterer  v,  Bowe,  84  1.  Cruger  v,  Coleman,  75  Ga.  695, 

Ga.  769.  wherein  the  court,  in  subjecting  the  in* 

Compensation  of  County  Con-  come  of  property  held  under  an  en- 
tractor. — In  Riggin  v.  Hillard,  56  Ark.  ecutory  trusty  said:  **And  this  seems 
476,  and  McFadden  v.  Hilliard  (Ark.  plain  right  and  justice;  that  wherever 
1892),  20  S.  W.  Rep.  404,  the  fund  the  debtor  alone  is  interested  in  prop- 
sought  to  be  reached  had  been  earned  erty,  and  the  property  cannot  be 
and  was  due  and  payable  for  the  repair-  reached  by  process  of  com  mon  law 
ing  and  reconstructing  of  a  county  courts,  a  court  of  equity  will  appro- 
courthouse,  and  the  fund  was  in  the  priate  the  income  of  the  property  to 
hands  of  the  county  judge  with  whom  the  payment  of  the  debts  of  such 
the  contract  had  been  made  on  behalf  debtor.'' 

of  the  county,  awaiting  payment  to  the  An  Estate  inBamalnd«r  which  is  sub- 
contractor. It  was  determined  that  ject  to  a  life  estate,  and  whicli,  by  stat- 
there  wi^  no  public  interest  to  be  sub-  ute  (Rev.  Stat.  Wis.,  ^  2059),  is  made 
served  by  withholding  payment  from  '*  descendable,  devisable  and  alienable 
the  contractor,  and  no  reason  for  with-  in  the  same  manner  as  estates  in  posset- 
holding  the  debt  from  the  reach  of  sion,"  is  reachable  by  a  creditors'  bllL 
creditors ;  distinguishing  Boone  Arzbacher  v.  Mayer,  53  Wis. 33a 
County  v.  Keck,  31  Ark.  3^7,  which  Gen.  Stat.  Mass.,  c.  113,  $  2,  cL  Stt 
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As  TnifaMMWii  of  the  equitable  interests  in  property  which  may  be 

reached  by  a  creditor  s  bill,  may  be  mentioned,  a  mechanic's  lien 

providing  for  the  subjection  of  any  in-  An  Intereit  in  the  ProAts  which  maj 

terest  of  the  debtor  which  cannot  be  be  realized  from  the  sale  of  land  by  an- 

come  at  to  be  attached  or  taken  on  ex-  other,  is  not  reachable  by  a  creditors' 

ecution  at  law,  did  not  authorize  a  bill  bill. 

to  reach  an  interest  of  the  debtor  as  Gray  v.  Board  man,  60  Iowa  205,  a 
devisee  of  an  equitable  remainder  in  a  case  where  certain  land  was  purchased 
trust  fund  after  the  death  of  the  testa-  at  the  request  of  the  judgment  debtor 
tor's  widow,  the  relief  prayed  for  being  under  an  agreement  between  the  latter 
that  the  trustee  should  be  ordered  to  and  the  purchaser,  whereby  the  pur- 
transfer  and  pay  to  the  plaintiff,  upon  chaser  was  to  be  reimbursed  for  his  ad- 
the  death  of  the  widow,  so  much  of  the  vances  and  interest,  when  the  land  was 
debtor's  share  in  the  trust  fund  as  sold,  and  the  profits,  if  any,  were  to 
might  be  necessary  to  satisfy  the  plain-  be  equally  divided  between  the  two. 
tifPs  debt  Bartholomew  v.  Weld,  127  All  the  land  was  sold  except  a  certain 
Mass.  210.  parcel  which  represented  profits,  and 

Interefta    of  Oontln^nt  Remainder-  it  was  held  that  he  had  no  such  Interest 

BiaiL— Where,  during  the  life  of  a  life  as  entitled  him  to  partition,  or  which 

tenant,  a  riffht  of  way  for  a  railroad  is  could  be  reached  by  creditors, 

condemned  through  the  land,  creditors  Frand  of  Debtor  in  Acquirtng  Title. — 

of  a  contingent  remainderman  are  not  Where  land,  which  has  been  preempted, 

entitled  to  reach   any  portion  of  the  is  conveyed  to  a  trustee  for  the  benefit 

money   awarded  for  the  land.    Their  of  the  creditors  of  one  who  has  the  claim 

equity,  if  any,  is  to  have  the  money  so  title  to  the  land,  and  the  trustee,  the 

secured  that  the  life  tenant  may  use  the  preemptor,  and  the  owner  of  the  claim 

money  so  awarded,  without  impairing  title,  enter  into  an  agreement  to  defraud 

the    rights  which    the  contingent    re-  the  United  States  and  obtain  preemp- 

mainderman   may  have  upon  the  hap-  tion  to  the  land,  pursuant  to  which  the 

pen  in  g   of  the  contingency.     Kansas  trustee  releases  the  premises  to  the  pre- 

City,  etc.,  R.  Co.  r.  Weaver,  86  Mo.  Smptor  upon  condition  that,  after  the 

473,  28  Am.  &  Eng.  R.  Cas.  247.  land  has  been  preempted,  it  shall  after- 

OontiBffent  Tmat. — In  Wells  v,  Ely,  wards  be  reconveyed  to  such  trustee, 

1 1  N.J.  Eq.  172,  money  was  left  in  trust  thereby    enabling    the    preemptor    to 

for  the  use  of  the  debtor,  and  it  was  ^  prove  up  a  preemption  apparently  for 

provided  that  in  case  of  the  death  of  ^  his  own  benefit,  a  creditor  of  the  claim 

the  debtor  before  his  two  brothers  ar-  title  may  go  into  equity  to  enforce  the 

riTed  at  the  age  of  twenty-one,  the  trust.    The  principle  that  equity  will 

money    should    be    divided     between  not    lend  its    aid   to    one  wrongdoer 

named  persons.    It  was  held  that  until  against  another,  is  not  applicable  in 

sach   brothers  arrived   at  the   age  of  such  case,  since  the  creditors  were  not 

(wenty-one  the  judgment  debtor  had  parties  to  the  fraud.     Miller  v.  David- 

odI  V  a  contingent  interest  in  the  fund,  son,  8  111.  518. 

and  the  question  was  lefl  undecided  Oontraets  Void  under  the  Statnto  of 

whether  such  interest  could  be  sub-  Frands. — In    Waggoner    v.    Speck,  3 

jected  bv  a  creditors'  bill.  Ohio  293,  it  was  determined  that  an 

Ifaro  Bight  of  Oooopaney. — See  Wag-  interest  in  land  is  none  the  less 
goner  v.  Speck,  ^  Ohio  293,  upon  the  reachable  in  equity  because  it  has  been 
question  whether  leave  given  the  debtor  obtained  by  contract  resting  in  parol, 
to  occupy  land  during  his  life,  confers  where  the  contract  has  been  fully  per- 
upon  him  such  an  interest  as  may  be  formed,  the  court  saying :  *'Ithas  be- 
reaehed  by  creditors.  It  is  not  clear  come  the  settled  construction  of  our 
whether  the  conrt  considered  such  an  statute  for  the  prevention  of  frauds 
interest  reachable  or  not,  as  it  bases  Its  and  perjuries,  that  the  delivery  of  pos- 
denial  of  relief  upon  the  fact  that  the  session  is  such  a  species  of  part  per- 
bill  alleged  that  the  debtor  had  pur-  formance  as  may  take  a  case  out  of  the 
cktised  the  land ;  the  court  saying :  **  The  statute,  when  the  effect  of  it  is  not  con- 
discrepancy  is  so  great  as  to  render  it  trolled  bv  other  facts  connected  with 
impossible  to  give  relief  in  any  form  the  case.'' 
under  the  present  bill."  But  see  Crouse  v,  Frothlngham,  97 
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and  the  debt  secured  thereby;^  a  vendor's  lien;*  legracies,  and 
the  distributive  share  of  the  debtor  in  the  estate  of  a  decedent ; ' 

N.  Y.  105,  wherein  a  part  of  the  con-  S.  Brown  t>.  Lang,  14  Ala.  719,  21 

sideration  for  the  conveyance  of  land  Ala.   17^;   Sajre  v.   Flournoy,  3  Ga. 

by  a  judgment  debtor  was  a  parol  res-  541 ;   Lawson  v.  Virgin,  21   Ga.  356; 

ervation  of  the  right  to  use  and  occupy  Ricketson  v.  Merrill,  148  Mass.  76, 

the  premises  for  three  years  without  wherein   a   testator  had   directed  his 

payment  of  rent.     It  was  held  that  the  lands  to  be  sold  by  his  executors,  and 

agreement  was  considered  void,  and  the  proceeds  to  be  distributed  among 

that  it  conferred   no   interest   in  the  certain  legatees ;   Earle  v.  Grove,  92 

premises  upon  the  judgment  debtor  Mich.  285;  Fisher  t'.  Hubbell,  7  Lans. 

which  could  be  reached  by  creditors.  (N.    Y.)   481,   65   Barb.    (N.   Y.)  74^ 

li  ever  sing  2*1  Hun  (N.  Y.)  123.  wherein  legatees  in  the  character  of 

It  is  questionable,  however,  whether  creditors  were   permitted  to  bring  a 

the  decision  of  this  point  was  neces-  suit  to  enforce  the  payment  of  their 

sary,  because  the  court  found  that  the  legacies  out  of  moneys  due  to  their 

testimony  as  to  the  parol  agreement  testator  from   the  estate  of    another 

was  so  vague  and  uncertain  that  the  decedent ;   Bennick  v.  Bennick,  Phil, 

court  would  not  have  been  authorized  Eq.   (N.  Car.)   45,  citing  Hough   v. 

to    compel   the  performance    of    the  Cress,  4  Jones  Eq.  (N.  Car.)  295,  and 

agreement.  Tabb  v.  Williams,  4  Jones  Eq.   (N. 

Inelfectiial    AU«mpi   to    Ball    under  Car.)  352;  Farrar  t^.  Haselden,  9Rich. 

Bxecutlott. — Where  the  equitable  inter-  Eq.  (S.  Car.)  331 ;  Moores  v.  White,  3 

est  of  a  judgment  debtor  for  life  in  Gratt.   (Va.)   133,  in  which   case  the 

land  conveyed  in  trust  is  not  subject  to  debtor  had  removed  from  the  state, 

an  execution,  equity  will  not  entertain  See  also  Ginn  r.  Brown,   14  R.   I. 

a  bill  by  the   creditor    who    has  at-  524,   wherein   the  court  attached   no 

tempted  to  sell  such  interest  under  an  importance  to  the  contention  that  the 

execution,  to  subrogate   the  creditor  court    was    without  jurisdiction,   be- 

for  and  during  the  remainder  of  the  cause,  at  law,  property  in  the  hands  of 

life  of  the  beneficiary  to  all  the  rights  an   administrator,  to  which    a  debtor 

and  interests  of  the  beneficiary ;  but  will  be  entitled  as  a  distributee  after 

the  creditor  should  apply  in  the  first  the  settlement  of  the  administrator's 

instance  to  equity  for  satisfaction  of  account  and  an  order  for  distribution, 

his   judgment  out  of   such  equitable  cannot  be  reached  by  attachment  un- 

interest.      Mcllvaine     v.    Smith,    42  til   such   settlement    and   order  have 

Mo.  45.  been   made.     To  the   same  effect  is 

1.  Edwards    v.   Edwards,  24  Ohio  Earle  v.  Grove,  92  Mich.  285. 

St.  402.  See  further  Sparks  v.  DeLaGuerra, 

8.  Edwards  v,  Edwards,  24  Ohio  St.  14  Cal.  108,  18  Cal.  676,  wherein  the 
402,  wherein  the  court  says:  **The  testator  had,  by  his  will,  directed  pay- 
equitable  right  of  the  judgment  cred-  men t  according  to  instructions  which 
itor  is  to  have  the  claim  due  from  the  he  had  given  his  executors.  The  cred- 
purchaser  to  his  debtor  subjected  to  itor  was  denied  relief  because  he  did 
the  payment  of  his  judgment.  An  not  distinctly  allege  that  there  was  a 
essential  element  in  the  value  of  such  legal  trust,  or  that  the  judgment 
claim  is  the  security  held  for  its  pay-  debtor  was  entitled  to  the  fund  with- 
ment.  Todeny  the  judgment  creditor  out  first  tendering  a  refunding 
such  security  would  be  inequitable  to  bond. 

him    and    to    the    vendor,   while  the  Decree. — Ricketson   v.   Merrill,  148 

granting  of  it  would  do  injustice  to  no  Mass.  76,  wherein  the  object  of  the 

one.     In  such  action,  the  vendor  and  bill  was  to  reach  moneys  due,  or  to 

vendee    both    being    parties,    it    ap-  become  due,   to  a   legatee  upon  the 

pears  to  us  that  the  lien  of  the  vendor  distribution  of  a  testator's  estate.    A 

should  be  enforced  for  the  benefit  of  decree  providing  that  the  executors 

the  judgment  creditor  to  the  same  ex-  should    account    to  the   plaintiff  for 

tent  that  it  would  be  enforced  if  the  such  sums  of  money  as  **  may  now,  or 

action  had  been  brought  by  the  vendor  hereafter,  be  held  by  them  »  ♦  •  and 

himself  against  the  vendee  for  the  en-  for  which  they  would  be  liable  to  ac- 

forcement  of  the  lien."  count"  to  the  legatee,  was  upheld. 
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a   widow's  unassigned  dower ;  ^  equities  of  redemption  ;  ^  and 
property  held  upon  resulting  and  constructive  trusts.^ 

1.  Tompkins  v,  Fonda,  4  Paige  (N.  the  chanceUor  was  of  opinion  that  the 
Y.)  448;  Stewart  v,  McMartin,  5  right  conferred  upon  a  debtor  by  Code 
B^rb.  (N.  YO438;  Boltz  v.  Stolz,  41  Tenn.,  ^  2124,  to  redeem  within  two 
Ohio  St.  540.  See  further  Davison  years  land  sold  under  an  execution,  is 
V.  Whittlesey,  i  MacArthur  (D.  C.)  an  equitable  interest  in  the  land  itself, 
163,  and  Payne  v,  Becker,  87  N.  Y.  which  passes  by  a  conveyance  of  the 
153,  which  were  cited  in  Boltz  v,  land  by  the  debtor,  either  before  or 
Stols,  41  Ohio  St.  540.  after  the  execution  sale,  and  that  such 

iUumity  in  Lieu  of  Dower. — Where  interest  is  reachable  by  a  creditors' bill. 

tlie  real  and  personal  estate  of  a  testa-  But  the  Supreme  Court,  in  Weakley 

tor  is  devised  absolutely  in  fee,  sub-  v.  Cockrill,  6  Lea  (Tenn.)  270,  reversed 

ject,  however,  to  the  payment  of  an  the  decree  for  the  complainant  upon 

annuity  to  his  widow  in  lieu  of  dower,  the    ground   that  the  chancellor   was 

the  right  and  interest  of  the  widow  in  without  jurisdiction  to  subject  such  in- 

such    annuity   may  be   reached   by  a  terest,  because  the   statutes   had   pre- 

creditors'  bill,  and  should  be  included  scribed  a  simple  mode  of  procedure  by 

in    the    assi^ment    to    the   receiver,  authorizing  the  purchasing  creditor  to 

I>egraw  v.  Clason,  11  Paige  (N.  Y.)  "advance  his  bid  and  hold  the  land  sub- 

136.  ject  to    redemption   at   his    advanced 

Widow*!  Biglit  to  Bents  and  Profits,  bid,  or  another  creditor  may  redeem 

— Rev.  Stat.  Me.,  c.  103,  ^4,  providing  from  him  and  in  turn  hold  the  land 

that  the  widow  shall  be  entitled  to  re-  subject  to  redemption  by    anv   other 

ceive  one  undivided  net  third  part  of  judgment  creditor,  including  the  pur- 

the  rents  and  profits  of  the  estate  of  chasing    creditor,    or    by  the    debtor, 

-virhich  her  husband  died  seized  until  upon  their  complying  with  the   con- 

the  assignment  of  her  dower  does  not  ditions  imposed  by  the  statutes." 

entitle  her  to  any  portion  of  the  rents  In  Farnham  v,  Campbell,  10  Paige 

and   profits    of  the    land   whereof  he  (N.Y.)  598,  it  was  held  that  the  statutory 

was    not    seized    at    the   time  of  his  right  of  an  execution  debtor  to  use  and 

death,  and  which  he  had  previously  occupy  land  sold  on  execution  during 

conveyed  in  fraud  of  creditors.  Wyman  the  time  within  which  he  was  allowed 

X7.  Richardson,  62  Me.  293.  to  redeem  the  same,  might  be  reached 

2.  McRary  v.  Fries, 4  Jones  Eq.  (N.  by  a  creditors'  bill;  the  court  saying: 
Car.)    233;     Stark    v.    Cheathem,    2  '*Theobjectof  the  legislature  in  giving 

•Tenn.  Ch.  300;  Wessel  v.  Brown,  10  to  the  owner  of  real  estate  sold  on  execu- 
Lea  (Tenn.)  685,  wherein  it  was  de-  tion  the  right  to  redeem  the  same  within 
ternnined  that  an  equity  of  redemp-  a  limited  time,  was  not  to  give  to  an 
tion  in  lands  mortgaged  was  reach-  insolvent  debtor  the  rents  and  profits 
able  under  both  Code  Tenn.,  §4283  of  his  property,  »  »  »  to  the  prejudice 
et  seq.t  and  under  the  inherent  powers  of  the  just  rights  of  his  creditors,  but  it 
of  a  court  of  equity.  Myers  v.  Amey,  was  to  secure  a  sale  of  the  property  for 
21  Md.  302,  wherein  it  was  determined  something  like  its  real  value.'* 
that  an  equity  of  redemption  in  mort-  8.  Cowing  v,  Greene,  45  Barb.  (N. 
gaged  goods  and  chattels  might  be  Y.)  585,  wherein  property  of  a  client, 
reached  by  a  creditors'  bill.  Citing  withheld  by  an  attorney  in  violation  of 
Harris  v.  Alcock,  10  Gill  &  J.  (Md.)  the  client's  rights,  was  considered  in 
251,  and  Rose  v.  Bevan,  10  Md.  466;  equity  as  being  held  in  trust  for  the 
Mattocks  V,  Humphrey,  17  Ohio  336,  client,  and  was  subjected  to  the  pay- 
wherein  it  was  determined  that  an  ment  of  a  judgment  against  the  client, 
equity  of  redemption  was  reachable  Waterman  v,  Cochran,  12  Vt.  699, 
under  a  statute  (Swann's  Stat.  Ohio  wherein  property  had  been  conveyed 
704),  authorizing  the  subjection  of  upon  a  trust  to  pav  certain  debts  of  the 
any  equitable  Interest  in  real  estate  grantor,  and  satisfaction  of  a  judgment 
which  the  debtor  might  have  *^as  against  the  grantor  was  decreed  out  of 
mortgagor,  or  mortgagee,  or  other-  the  surplus  remaining  in  the  hands  of 
wise."  the  grantee. 

Ssdemiitioii  from  Bxoontlon  Bale. — In  To  the  same  effect  as  the  latter  case 

Weakley  v*  Cockriili  2  Tenn.  Ch.  316,  is  Judge  v,  Herbert,  124  Mass.  330. 
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Thus»  where  a  debtor  purchases  land  and  procures  it  to  be  con* 
veyed  to  another,^  of  pays  part  of  the  consideration  for  land  pur- 
chased in  another's  name,^  or  makes  improvements  upon  land 
belonging  to  another,  in  each  instance  he  has  an  equitable  inter- 
est in  the  premises,  which  is  reachable  by  a  creditors'  bill;'  and, 

See  further    Bresnihan  v.  Sheehan,  order  that  a  trust  should  result  in  favor 

125  Mass.  II,  wherein  a  creditor  was  of  creditors,  such  a  construction  would 

permitted,  under  Gen.  Stat.  Mass.,  c.  be   inequitable,   and   that,   under  the 

113,  §  2,cl.  II,  to  maintain  a  bill  to  reach  statute,  where  the  debtor  pajs  part  of 

the  interest  of  the  debtor  in  land  which  the  consideration,  a   trust  results   in 

the  debtor's  wife  had  purchased  with-  respect  of  so  much  of  the  land  as  is 

out  the  debtor's  knowledge,  with  monej  represented  by  the  debtor's  contribu- 

beloneing  to  the  debtor  which  he  had  tion  to  the  purchase-monej. 

deposited    with    her,    together    with  But  in  Niver  t'.  Crane,  q8  N.  Y.  40, 

money  of  her  own.  it  was  determined  that  under  the  New 

Property  Frandvlently  CouTeyed  by  York  statute,  where  property  is  pur- 
Debtor  of  Judgment  Debtor. — In  Wood-  chased  by  a  wife  on  her  own  credit^  no 
ward  V,  Solomon,  7  Ga.  246,  the  plain-  trust  results  in  favor  of  the  creditors 
tiffs  were  judgment  creditors  of  a  of  her  husband  upon  his  thereafter 
corporation.  A  debtor  of  the  corpora-  paying  part  of  the  consideration  for 
tion,  for  the  purpose  of  defrauding  the  land.  Citing  Rogers  'v.  Murray, 
the  corporation,  and  without  any  3  Paige  (N.  Y.)  390,  wherein  it  is  said 
consideration,  conveyed  away  a  portion  to  be '^impossible  to  raise  a  resulting 
of  his  property  in  trust  for  himself  trust  so  as  to  divest  the  legal  estate  of 
and  his  family;  and  a  short  time  there-  tlie  grantee  by  subsequent  application 
after,  being  pressed  by  the  corporation  of  funds  of  a  third  person  to  the  im- 
for  settlement,  entered  into  an  agree-  provement  of  the  property,  or  to  satisfy 
ment  to  surrender  and  turn  over  to  the  the  unpaid  purchase-money." 
corporation  all  his  property,  real  and  See  further,  in  line  with  Rogers  v» 
personal,  and  all  his  rights  of  property.  Murray,  j  Paige  (N.  Y.)  390,  and 
In  pretended  compliance  with  this  NiTer  v.  Crane,  98  N.  Y.  40,  the  fol- 
agreement,  he  delivered  to  the  corpo-  lowing  cases:  Alexander  v.  Tama,  13 
ration  a  part  of  his  property,  with-  111.  221 ;  Jackson  v,  Moore,  6  Cow. 
holding  the  portion  which  he  had  (N.  Y.)  706;  Steere  v.  Steere,  sjohns. 
previously  conveyed  in  fraud  of  the  Ch.  (N.  Y.)  i;  Jackson  v,  Morse,  16 
corporation,  and  the  latter,  believing  Johns.  (N.  Y.)  197;  Russell  v.  Allen, 
that  it  had  received  all  of  his  property,  lo  Paige  (N.  Y.)  249,  and  White  f .  • 
released  him  from  his  indebtedness.  Carpenter,  2  Paige  (N.  Y.)  217. 
It  was  held  that  such  fraudulent  con-  8.  Improrementa  Blade  by  a  Dalitor 
veyance  was  void  as  to  the  corporation,  on  land  belonging  to  another,  with  the 
and  that  the  property  embraced  in  it  fraudulent  intention  of  hindering  and 
belonged  in  equity  to  the  corporation,  delaying  his  creditors,  are  reachable 
and  might  be  reached  by  a  creditors'  by  a  creditors'  bill ;  and  the  court  will 
bill  and  be  subjected  to  the  payment  of  charge  the  value  of  such  improvement! 
the  judgment  against  the  corporation,  upon  the  realty.  Dietz  v.  Atwood,  19 
But  see  Jones  v,  Huntington,  9  Mo.  111.  App.  96;  Rose  v.  Brown,  11  W. 
249,  wherein  the  court  refused  to  sub-  Va.  123,  citing  Sexton  v,  Wheaton,  8 
ject  debts  due  to  a  debtor  of  the  Wheat  (U.  S.)  229;  Lockhardt'.  Beck- 
judgment  debtor,  ley,  10  W.  Va.  87. 

1.  See  jf//ra,  p.  407.  See  also  Athey  v.  Knotts,  6  B.  Moiu 

2.  Merrill  v.  Jose,  81  Me.  22;  Bots-  (Ky.)  24,  wherein  it  was  held  that  Im- 
ford  V,  Burr,  2  Johns.  Ch.  (N.  Y.)  provements  made  by  an  insolvent 
405;  Doty  V.  Baker,  11  Hun  (N.  Y.)  debtor  upon  another's  land  which  was 
222;  Chillingworth  v.  Freeman,  67  under  his  control,  were  reachable  un- 
Barb.  (N.  Y.)  379;  Kline  v,  McDon-  der  the  Kentucky  statute giying  cban- 
nell,  62  Hun  (N.  Y.)  177,  wherein  it  eery  jurisdiction  to  subject  cfaoses  in 
was  determined  that,  although  a  literal  action,  and  any  equitable  or  legal  in- 
reading  of  Rev.  Stat.  N.  Y.  728,  §§  51,  terest  in  any  estate,  real  or  personal  or 
52,  would  require  that  the  debtor  mixed,  to  which  the  debtor  might  be 
8)iould  pa^  the  whole  consideration  in  entitled. 

^  Vplum^  V. 


Prtiperty  KeMlutble.           CREDITORS"  BILLS.  Equitable  Amets. 

In  like  manner,  where  the  debtor  enters  into  a  contract  to  pur- 
chase land  and  pays  part  of  the  purchase  price,  but  the  contract 
is  not  fulfilled  by  the  debtor,  he  has  an  equitable  interest  in  the 
premises  which  a  court  of  equity  will  subject  to  his  debts.^ 

See  further  Lathrop  v.  Gilbert)  lo  i  Dev.  &  B.  Eq.  (N.  Car.)  398;  Brown 
N.  J.  Eq.  344,  wherein  the  doctrine  is  v.  Long,  i  Ired.  Eq.  (N.  Car.)  190. 
recognized.  In   Gentry  v.  Harper,  2  Jones  Eq. 
But    in   Ewing  v,  Cantrell,  Meigs  (N.  Car.)  177,  the  debtor  made  a  con- 
(Tenn.)  364,  where  a  son  in  embar-  tract  to  buy  land,  and  upon  the  pay- 
rassed  circumstances  mingled  his  own  ment  of   nearly  all  of   the   purchase 
money  with  his  mother's  to  improve  price   took   a  bond   for  title    in    his 
land  belonging  to  the  latter,  and  there  daughter's  name,  and  thereafter  pro- 
'vras  no  pretense  that  there  was  any  cured  such  bond  to  be  delivered  up  to 
trust,  secret  or  otherwise,  between  the  the  vendor.     It  was  determined  that 
mother  and  son,  or  any  intent  to  hin-  he  had  such  an  interest  In  the  land  as 
der  and  delay  creditors,  the  court  re-  a  court  of  equity  would  subject  to  the 
fused  to  subject  the  money  of  the  son  claims  of  creditors. 
so  invested.    The  argument  being  ad-  Instances    in  Wlilcb  there  Were  no 
▼anced   '*that    an  embarrassed   man,  Betulting  Trusts. — In  Halsted  t;.  Davi. 
^rith    large    money   resources,   might  son,  10  N.  J.  Eq.  290,  a  debtor  entered 
build  a  valuable  factory  upon  a  piece  into  possession  of  land  under  an  agree- 
of  land,  the  property  of  a  friend,  of  ment  with  the  owner  by  which  he  was 
inconsiderable    value,   and    bid    defi-  to  become  a  tenant,  and  was   to  make 
ance  to  his  creditors ;  or  that  a  fraudu-  certain   improvements  upon  the  land, 
lent  father  might  incorporate  a  jewel,  after  which  the  owner  was  to  convey 
-worth   many  thousand  dollars,   with  the  same  to  him  upon  a  certain  sum 
the  watch  of  his  daughter,  and  elude  being    paid    or    secured    to    be    paid. 
the  payment  of  his  debts,"  Reese,  J.,  After  the  debtor  had  made  expenditures 
remarked:  *'The  cases  put  are  of  a  in  Improving  the  land,  he  requested  the 
character    to    make    the    friend    and  owner  to  convey  it  to  a  third  person, 
daughter  participators  in  actual  fraud,  and  it  was  agreed  between  the  debtor 
The  very  circumstan<;es  would  incon-  and  the  purchaser  that,  if  the  debtor 
testably  prove  the  existence  of  a  trust,  should  pay  off  a  mortgage  and  bonds 
and  we  imagine  they  would  be  treated  given    by    the    purchaser,    the    latter 
accordingly.     But  what  would  be  the  would  hold  the  premises  upon  certain 
practical  operation   of  the  principle  trusts  for  the  debtor.     SuDsequently, 
contended  for  in  a  variety  of  cases.?  the  declaration  of  trust  was  destroyed 
What   Its  operation   in   a  case    very  by  the  mutual  consent  of  the  parties,  in 
common  in  this  country?    A  father,  consequence  of  the  hopeless  insolvency 
possessed  of  a  large  real  estate,  settles  of  the  debtor,  and  the  impossibility  of 
upon  it  several  of  his  sons,  intending,  his  fulfilling  the  conditions  which  en- 
perhaps,    If    they    properly    conduct  titled  him  to  the  benefits  of  the  trust. 
themselves,   that   it  shall    be    theirs.  It  was  held  that  the  debtor    had   no 
They  build  handsome  houses  and  make  equitable    interest    which     could     be 
valuable  improvements,  and   become  reached  hy  a  creditors'  bill, 
insolvent, — what  shall    the   creditors  In  Alexander  v.   Tarns,  13  111.  221, 
sell  to  satisfy  their  debts?  The  houses  Alexander  purchased  land  m  his  own 
only,  or  land  also?    And  if  land,  how  name  but  for  the  benefit  of  the  judg- 
much,  and  how  shall  it  be  laid  off?  ment    debtor,   and   gave  the  latter  a 
And  for  what  shall   the   father,   the  bond  for  title.    The   judgment  debtor 
owner  of  the  land,  be  held  liable  in  paid  part  of  the  purchase-money  pur- 
the  account  between  him  and  the  cred-  suant  to  the  terms  of  the  bond,  but  be- 
ttors of  the  sons?    For  ameliorations  ing  unable  to  pay  the  remainder  the 
only,  or  for  the  actual  amount  of  in-  bond  was  delivered  up  and   canceled, 
vestments     and     the     costs     of     the  and  Alexander  completed  the  purchase 
improvements?"  and   paid  for  the  land.     It  was   held 
1.  McNab    V,  Heald,  41    111.    326;  that  there  was  no   resulting  trust   in 
FroBt    V.  Reynolds,  4  Ired.  Eq.   (N.  favor  of  the  judgment  debtor  which 
Car.)4^»  citing  M'Kay  v.  Williams,  could  be  reached  by  a  creditors' bill, 
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b.  Express    Trusts — (i)  In    General. — Property    which    is 

placed  in  trust  for  the  benefit  of  the  debtor  is  reachable  by  a 
creditors'  bill.* 

(2)  Trusts  Created  by  Third  Persons  under  Statutes. — Statutes 
authorizing  bills  in  equity  to  reach  choses  in  action,  equitable  in- 
terests, property  held  in  trust,  etc.,  frequently  except  from  the 
operation  of  such  statutes  property  held  in  trust,  where  the  trust 
has  been  created  by,  or  the  fund  held  in  trust  has  proceeded 
from,  some  person  other  than  the  debtor.^ 

for  two  reasons:    *'  First,  the  fact  of  a  sale  uncertain."    Rosenfield  v.  Chada, 

subsequent  sale,   as  evidenced  by  the  12  Neb.  25. 

bond,    rebuts    such    an     idea;     and,  An  OptlOA  to   purchase  real    estate 

secondly,   a   trust  can  only  arise    in  confers  no  interest  in  the  land  such  as 

favor  of  a  party  who  pays  the  whole  or  may  be  reached   by  a   creditors*  bill, 

some  definite  part  of  the   purchase-  Sweezy  v.  Jones,  65  Iowa  272. 

money    at    the  time  the  purchase  is  1.  Cruger  v.  Coleman,   75  Ga.  695, 

made.     After  the  legal  title  has  once  follco/ing  Kupferman  v.  McGehce,  ^ 

passed  without  fraud  to  the  grantee  Ga.  250. 

by    the  deed,  it  is  impossible  to  raise  In  Virginia,  by  statute,  estty  estate 

a  resulting  trust,  so  as  to  divest  that  held  in  trust  is  subject  to  the  demands 

legal  estate,  by  the  subsequent  appli-  of  creditors  of    the  cestui  que  trust. 

cation  of  the  funds  of  a  third  person  Mercer  v.  Beale,  4   Leigh    (Va.)  203; 

in  satisfaction  of  the  unpaid  purchase-  Leake  v,  Benson,  29  Gratt.  (Va.)   153, 

money.      The    resulting    trust    must  wherein  a  husband  had  conveyed  land 

arise,  if  at  all,  at  the  time  of  the  exe-  in  trust  for  his  wife  for  life,  thereby 

cution   of  the    conveyance."      Citing  conferring  upon  his  wife  a  separate  use 

Rogers  t*.  Murray,  3  Paige    (N.    Y.)  in  the  life  estate  which  was  held  liable 

398;    Perry     v,     McHenry,     13     111.  for  her  debts;   Coles  v.  Hurt,  75  Va. 

227.  380,  wherein  by  an    antenuptial   con- 

Bale  under  Bxecntion. — In  Illinois^  it  tract  the  wife*s  property  was  dedi- 
has  been  held,  under  a  statute  authoriz-  cated  to  the  payment  of  her  debts.  It 
ing  the  creditor  to  file  a  bill  to  reach  was  hbld  that  the  husband  should  be 
any  property  or  thing  in  action  due  to,  regarded  as  a  trustee,  and  that  equity 
or  held  in  trust  for,  the  debtor,  that  should,  at  tlie  instance  of  creditors, 
the  bill  may  be  filed  to  reach  the  in-  compel  him  to  execute  the  trust, 
terest  of  the  debtor  in  land  under  an  Trusts  Created  by  Debtor. — In  Jack- 
unfulfilled  contract  for  the  purchase  son  v.  Von  Zedlitz,  136  Mass.  342,  it 
thereof,  notwithstanding  a  statute  was  determined  that  a  woman  in  con- 
providing  that  such  interest  may  be  templation  of  marriage  could  not 
sold  as  real  estate  on  an  execution,  make  a  marriage  settlement  reserving 
McNab  V.  Heald,  41  111.  326,  in  to  herself  during  coverture  the  income 
which  case  the  court  laid  stress  upon  of  her  property,  with  a  provision 
the  fact  that  the  bill  alleged  that  the  against  its  alienation  by  anticipation, 
defendants  claimed  that  there  had  so  as  to  prevent  creditors  from  reaching 
been  a  forfeiture  of  the  agreement,  such  income.  See  also,  to  the  same 
and  that  the  plaintiff  was  entitled  to  effect.  Pacific  Nat.  Bank  v.  Windram, 
discovery.  133  Mass.  175,  and  Tabb  v,  Williams, 

In  Nebraska^  an  interest  in  land  de-  4  Jones  Eq.  (N.    Car.)  352.     In    the 

rived  through  an  agreement  for  sale,  al-  latter  case  the  trust  was  created  by  a 

though  of  an  equitable  nature,  may  be  marriage  settlement  made  by  a  man 

sold  under  an  ordinary  execution,  and  and  woman  in  contemplation  of  mar- 

the  creditor  will  not  be  permitted  to  riage. 

resort  to  equity  to  reach  it,  unless  the  8.  Miclilgan.  —  How.     Ann.     Stat, 

interest  is  shown  "to  be  indefinite  in  Mich.,  §  6614,  contains  an  exception 

its '  character  or  extent,  or  so  clouded  in  the  language  of  the  text.  See  Cum- 

by  apparent,  but  really  fraudulent  or  mings  v.  Corey,  58  Mich.  494,  wherein 

unreal,  adverse  claims,'as  would  render  the  court  refused  to  subject  property 

the  title  of  a  purchaser  at  execution  placed  in  trust  by  a  will. 
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(3)  Spendthrift  Trusts. — The  discussion  of  the  question  whether 
or  not  property  may  be  placed  in  trust  for  the  support  and  main- 
tenance of  the  beneficiaty,  so  as  to  exempt  it  from  liability  for  his 

V«w   J«rM7.  —  Rev.    N.  J.,  p.    lao  586;     Gilford    v.    Rising,     51     Hun 

<  Act  N.  I.,  March  20,  1845,  and  Act  N.  (N.  Y.)  i. 

J.,  April  13,  1874).  Amount   Necessary   for     Debtor* s 

Fnuier  v.  Barnam,  19  N.J.  Eq.  316,  Support, — See  the  following  cases  for 

^■rherein  it  is  said :  "  The  exception  was  the  rules  as  to  the  ascertainment  of  what 

intended  to  permit  any  other  person  to  is  a  reasonable  sum  for  the  support  of 

provide  a  fund  for  the  support  or  bene-  the  debtor,  the  underljine  principle 

fit  of  the  debtor,  and  place  it  beyond  the  being  that  just  regard  should  be  given 

reach  of  creditors  by  placing  it  m  trust."  to  his  situation  in  life,  his  habits  and 

See  also  Hard^nburgh  v.  Blair,  30  N.  his  necessities.     Genet  v.  Beekman,  45 

i.  Eq.  645 ;  Lippincott  v.  Evens,  35  N.  Barb.  (N.  Y. )  382, 31  How.  Pr.  (N.  Y. ) 
•  Eq.  553.  286;  Sillick  v.  Mason,  2  Barb.  Ch.  (N. 
Hew  Y«*.— 2  Rev.  Stat.  N.  Y.  174,  Y.)  79;  Clute  v.  Bool,  8  Paige  (N.  Y.) 
4§  3^t  39*  contains  an  exception  in  the  86;   Kilroj  v.  Wood  (Supreme  Ct.),  4 
lan^age  of  the  text,  and  it  is  believed  N.  Y.  St.  Rep.  443,  42  Hun   (N.  Y.) 
that  this  statute  has  been  the  model  of  636;  Stow  v.  Chapin  (Supreme  Ct.), 
statutes  in  other  states.    This  provision  21  N.  Y.  St.  Rep.  38 ;  Card  v.  Meincke, 
was  considered  in  the  following  cases:  72  Hun  (N.  Y.)  299;  ToUes  v.  Wood, 
Campbell  r.  Foster,  35  N.  Y.  361,  af-  16  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  i. 
firmiufr  16  How.  Pr.  (N.  Y.  Supreme  Anticipated  Surplus. — In  Williams 
Ct.)   275;   McCloskey   v.   Stewart,   10  v.  Thorn,  70  N.  Y.  270,  which  yiii'&fol' 
Dal  J  (N.  Y.)  496;  Stewart  v.  McMar-  lowed  in  McEvoy  v.  Appleby,  27  Hun 
tin,  5  Barb.  (N.  Y.)  438;  Bramhall  v.  (N.  Y.)  44,  it  was  held  that  the  cred- 
Ferxis,  14  N.  Y.  41,  67  Am.  Dec.  113;  itor  might  maintain  an  action  to  have 
Hallett  V.  Thompson,  5  Paige  (N.  Y.)  the  amount  fixed   which  would  be  a 
583;  Craig  V,  Hone,  2  Edw.  Ch.  (N.  Y.)  reasonable  allowance  for  the  support 
554;  Wetmore  r.  Truslow,  51  N.  Y.  339.  and  maintenance  of   the  debtor    and 
By  I  Rev.  Stat.  N.  Y.  729,  ^  57,  it  was  those  depending  upon  him,  and  to  sub- 
provided  that  where  a  trust  should  be  ject  the  surplus  which  had  accrued,  or 
created  to  receive  the  rents  and  profits  which  might  afterwards  accrue,  to  the 
of  land,  and  no  valid  direction  for  ac-  payment  of  the  plaintiff's  judgment, 
cumulation  should  be  given,  the  sur-  and  that  the  creditor  was  not  under  the 
plus  of  such  rents  and  profits,  beyond  necessity   of  waiting  before  bringing 
the  sum  necessary  for  the  education  his  action,  until  a  surplus  had  accu- 
and  support  of  the  beneficiary,  should  mulated    in    the   hands    of    trustees ; 
be  liable  in  equity  to  the  claims  of  cred-  overruling  Hann   xk  VanVoorhis,   15 
iters.     Stllick  v.  Mason,  2  Barb.  Ch.  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
(N.   Y.)  79;  Clute  V.  Bool,  8  Paige  79,  and  the  dictum  of  the  chancellor 
(N.   Y.)   83;   Degraw  r.   Clason,    11  in  Clute  f.  Bool,  8  Paige  (N.  Y.)  83,  to 
Paige  (N.  Y.)  136;  Craig  v.  Hone,  2  the  effect  that  the  intent  of  the  statute 
Edw.  Ch.  (N.  Y.)  376, 554;  McEvoy  v.  was  that  such  surplus  as  might  accrue 
Appleby,  27  Hun  (N.  Y.)  44;    Hann  from  time  to  time  should  be  liable  to 
i».  VanVoorhis,  15  Abb.  Pr.  N.  S.  (N.  the  claims  of  creditors,  after  it  was  as- 
Y.  Supreme  Ct.)  79;  Miller  v.  Miller,  certained  that  it  was  not  wanted  and 
I  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  had  not  been  applied  to  his  support  as 
30;  Graff  V.  Bonnett,  31  N.  Y.  9;  Kil-  it  came    due;    and   citing   Sillick  v. 
royr.  Woods  (Supreme Ct.),  4  N.  Y.  Mason,    2    Barb.    Ch.    (N.    Y.)     79, 
St.    Rep.  443,  42  Hun   (N.  Y.)  63<S.  wherein  the  chancellor  fixed  the  sum 
See  further  Tolles  v.  Wood,  99   N.  necessary  for  the  debtor's  support  and 
Y.   616,    decided  under    Code    Civ.  directed  the  retention  of  the   surplus 
Pro.  N.  Y.,  44  1871,  1879.  of  future  instalments  of  the   income. 
Personal  Property  Placed  in  Trust  and  Genet  v,  Foster,  18  How.  Pr.  (N. 
hasbeenheld  to  be  within  the  meaning  Y.  Super.   Ct.)   50,   and   Moulton  v, 
of  this  statute,  although  it,  in  terms,  ap-  De  maCarty,  6  Robt.  (N.  Y.)  470,  533, 
plies  only  to  rents  and  profits  of  lands,  wherein  Sandford.  V.  Ch.,  and  Wood- 
Williams   r.    Thorn,   70  N.    Y.   270;  ruff,  J.,  respectively,  recognize  this  as 
Hallett  V.  Thompson,  5  Paige  (N.  Y.)  the  proper  course ;  and  distinguishing 
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debts,  Is  not  within  the  scope  of  this  article ;  but  the  practitioner 
will  be  reminded  that  according  to  the  weight  of  authority,  prop- 
erty so  situated  is  reachable  by  creditors,  notwithstanding  inhibi- 
tions against  its  being  used  for  the  payment  of  debts,^  and  that, 
even   under  the  aforementioned  statutes,  In   order  to  exempt 

other  cases  wherein  it  was  required  trust  and  that  the  interest  in  the  land 

that  the  income  should  have  been  re-  could  not  be  reached, 

leased  by  pointing  out  that  they  were  "Tbe  Btatnte  must  be  Bagarded  as 

cases  of  supplementary  proceedings.  Defining  the  Jurisdiction  of  the  court 

Thedispositionof  the  surplus  income  over  trust  funds  In  their  application  to 

cannot  be  anticipated  by  the  cestui  que  the  payment  of  debts,  exclusive  of  any 

trusty  or  incumbered  by  any  contract  other  authority  in  the  court ;  otherwise, 

entered  into  by  him  providing  for  its  the  language  excepting  funds  held  on 

transfer,  pledge,  or  alienation  previous  a  trust  created  by  another  will  be  abro- 

to  its  accumulation.     ToUes  v.  Wood,  gated."     Hardenburgh  v.  Blair,  30  N. 

16  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  i;  J.  Ecj.  645,  wherein  the  court  held  that 

Graff  V.  Bonnett,  31  N.  Y.  9;  Scott  v,  any  jurisdiction  which  the  court  might 

Nevius,  6  Duer  (>f.  Y.)  672.  have  had  to  subject  to  the  paj'ment  of 

Tennessee.  —  Code     Tenn.,   §    4283  judgments  property  held  in  trust,  prior 

(Act  Tenn.  1832,  4  i),  contains  a  like  totheenactmentof  Act  N.J.  March  20, 

exception.     Staub  v.  Williams,  5  Lea  1845,  and  Act  N.J.  April  12,  1874, was 

(Tenn.)  458,  wherein  the  court  refused  curtailed  by  those  statutes, 

to  subject  property  which  a  testatrix  Suit  by  Wife  in  Behalf  of  Herself  and 

devised     to     trustees     with     liberty  CUldren. — In  Miller  v.  Miller,  1  Abb. 

to  convey  the  same  to  her  sons,  the  N.  Cas.  (N.  Y.  Supreme  Ct.)  30,  there 

trustees  **  to  exercise  a  sound  discre-  is  a  strong  intimation  that  2  Rev.  Stat, 

tion  in  controlling  the  use  and  enjoy-  N.  Y.,  ^  38,  excepting  property  held 

ment  of  said   property,   and   also   m  in  trust,    **  where  such  trust  has  been 

regard  to  the  conveyance  of  the  same,  created  by,   or  the  fund   so  held   in 

in  such   manner    as    to    prevent    the  trust  has  proceeded  from,  some  per- 

same  from  being  sold  by  execution  or  son  other  than  the  defendant  himself," 

squandered."  See  also  Turley  zk  Mas-  does  not  apply  to  a  suit  by  a  wife  in 

sengill,  7  Lea  (Tenn.)  353;  Hooberry  behalf  of  herself  and  her  children  to 

V.  Harding,  10  Lea  (Tenn.)  392.  compel  the  payment  of  a  judgment  for 

Wisconsin. — Rev.  Stat.  Wis.,  4  3029;  alimony. 

Arzbacher  v.  Mayer,  53  Wis.  380.  Annnity  in  Lien  of  Dower. — Where  a 

Bxtingnislunent    of     Original    Tmit  testator  devises  his  real  and  personal 

and  Creation  of  Kew  One  by  Beneficiary,  estate  absolutely  in  fee,  subject  how- 

— In  Lippincott  v.  Evens,  35  N.  J.  Eq.  ever  to  the  charge  of  an  annuity  to  be 

553,  the  instrument  of  trust  provided  paid  to  his  widow  in  lieu  of  dower, 

that  a  sum  of  money  should  be  invested  such  annuity  is  not  property,  money, 

in  trust  to  collect,  and  pay  the  income  or  a  thing  in  action,  held  in  trust,  with- 

to  the  beneficiary,  and  upon  her  request  in  the  exception  of  1  Rev.  Stat.  N.  Y. 

to  pay  to  her  a  part  or  all  of  the  prin-  729,  §  38,  and   may  be   reached   by  a 

cipal  sum,  and  in  trust  upon  her  death  creditors'  bill.     Degraw  r.  Clason,  11 

to  pay  the  same,  if  still  unpaid,  to  such  Paige  (N.  Y.)  136. 

persons  as  she  by  will  should  designate.  1.  Taylor  v.   Harwell,   65    Ala.    i; 

At  the  request  of  the  beneficiary  the  Smith  v.  Moore,  37  Ala.  327 ;  Ricket- 

trustee  invested  the  money  in  land,  tak-  son  v.  Merrill,  148  Mass.  76;  Potter  v, 

ing  a  deed  to  himself  in  trust,  and  al-  Merrill,    143    Mass.    189;    Hough    xk 

lowed  the  beneficiary  to  occupy  the  Cress,    4    Jones    Eq.    (N.   Car.)  295, 

premises  and  receive  the  rents,     ft  was  wherein  it  is  said  to  be  "  an  Insepa- 

contended  that  the  original  trust  had  rable  incident  to  property,   legal  or 

been  extinguished,  and  that  a  new  one  equitable,  that  it  should  be  liaole  to 

had   been  created  by  the   beneficiary  the  debts  of  the  owner,  as  it  is  to  his 

herself,  so  as  to  render  the  t)eneficiary*s  alienation.*'  Harrison  r.  Battle,  i  Dev. 

equitable  interests  reachable  under  the  Eq.  (N.  Car.)  541;   See  also  Am.  & 

statute,  but  the  court  held  that  there  Eng.  Encyc.  Law,  tit.  Spendthrift 

was  no  extinguishment  of  the  original  Trusts. 
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property  placed  in  trust  from  liability  for  the  beneficiary*s  debts, 
there  must  be  a  valid  trust  giving  the  trustee  power  and  control  over 
the  property,  and  that  where  the  instrument  gives  the  beneficiary 
control  over  the  property,  or  the  absolute  power  of  transferring, 
conveying  or  assigning  his  interest  therein,  and  places  the  fund 
at  the  disposal  of  the  beneficiary,  and  the  only  duty  of  the  trustee 
is  to  receive  the  money  and  pay  it  over  to  the  beneficiary,  the 
property  or  fund  is  not  exempt  from  the  claims  of  creditors.^ 

4.  Property  Fraudulently  Conveyed  and  Its  Avails. — Property  which 
the  debtor  has  conveyed  in  fraud  of  creditors  is  reachable  by  a 
creditohs*  bill,*  and  also  its  avails  ;•  such  as  property  substituted 

1.  Wells  V,  Ely,  ii  N.  J.  Eq.  172,  duties  to  perform  or  investing  him 
wherein  the  only  duty  of  the  trustee  with  any  control  over  the  property ; 
was  to  receive  the  money  and  pay  it  Hooberry  t».  Harding,  10  Lea  (Tenn.) 
over  to  the  beneficiary ;  Arnwine  v,  392 ;  Arzbacher  v.  Mayer,  53  Wis,  380, 
Carroll,  6  N.  J.  Eq.  620,  wherein  the  wherein  Taylor,  J.,  says  that  decisions 
rule  is  laid  down  that  where  there  is  a  holding  that  the  statute  has  no  appli- 
trust  which  gives  the  beneficiary  a  cation  to  the  property  which  is  held 
claim  Or  right  of  action  which  he  can  by  a  trustee,  when,  notwithstanding 
enforce  against  the  trustees,  his  cred-  such  trust,  the  judgment  debtor  has 
itors  can  reach  the  funds  arising  from  the  absolute  power  of  transferring, 
it;  Craig  v.  Hone,  2  Edw.  Ch.  (N.  conveying  or  assigning  his  interest  m 
Y.)  554,  wherein  creditors  were  per-  the  property,  are  based  upon  the 
mitted  to  reach  property  placed  in  ground  that  it  is  against  public  policy 
trust  for  the  debtor,  because  the  trust  that  property  should  be  held  by  a  title 
was  invalid  bv  reason  of  its  postponing  which  gives  the  owner  the  absolute 
the  vesting  ot  the  estate  beyond  lives  right  of  disposal,  and  yet  allows  him 
in  being  and  twenty-one  years  there-  to  hold  it  exempt  from  the  payment  of 
after;  Hallett  v,  Thompson,  5  Paige  his  debts,  and  that  it  therefore  cannot 
(N.  Y.)  586,  wherein  a  legacy  was  held  be  presumed  that  the  legislature  in- 
to be  under  the  control  of  the  debtor  tended  the  exception  to  apply  to  such 
so  that  he  might  obtain  payment  thereof  cases. 

whenever  he  pleased,  by  reason  of  a  In  Wetmore  v.  Truslow,  51  N.  Y. 
provision  that  the  debtor  might,  *'  by  339,  a  bequest  of  personal  property  in 
an  instrument  in  writing  under  his  trust  to  four  trustees,  the  income  to  be 
hand  and  seal,  require  the  payment  of  applied  to  the  use  of  one  of  the  trus- 
such  legacy  to  himself;*'  Degraw  v.  tees,  was  held  to  be  within  the  excep- 
Clason,  II  Paige  (N.  Y.)  136,  wherein  tion  of  the  statute,  because  the  appli- 
Walworth,  Ch.,  in  commenting  on  an  cation  of  the  income  was  discretion- 
instrument  which  permitted  the  bene-  ary  with  the  majority  of  the  trustees. 
ficiary  to  sell  his  interest  in  the  trust  8.  See  supra^  p.  397. 
fund  in  anticipation,  and  to  use  the  Mon^jr  Advanced  for  Repurchaoa  of 
proceeds  of  such  sale  as  he  pleased,  Land  Fraudulently  (Jonveyed. — Where  a 
says  that  "neither  law  nor  sound  pol-  judgment  debtor,  having  conveyed  land 
icy  will  allow  an  absolute  and  uncon-  in  fraud  of  his  creditors,  advances 
ditional  right  to  property  to  be  vested  money  to  his  son  to  purchase  the  land 
in  a  person,  whicn  he  may  use  and  dis-  from  the  fraudulent  donee,  the  latter 
pose  of  as  he  pleases,  by  anticipation  and  the  son  being  both  parties  to  the 
or  otherwise,  but  in  relation  to  which  fraud,  the  fraudulent  donee  is  ac- 
property  he  may  set  his  creditors  at  countable  for  such  money  at  the  suit  of 
defiance  by  means  of  a  mere  nominal  creditors.  Odenheimer  v.  Hanson,  4 
trust;"  Lynch  v.  Utica  Ins.  Co,  18  McLean  (U.  S.)  437. 
Wend.  (N.  Y.)  245;  Turlev  v.  Massen-  3.  Notes  Given  for  the  Purchase-Money 
gill,  7  Lea  (Tenn.)  353,  wnerein  prop-  of  property  fraudulently  conveyed  are 
erty  was  devised  in  trust  for  the  benefit  choses  in  action  belonging  to  the  vend- 
ot  the  judgment  debtor  by  a  will  ors,  and,  until  they  are  passed  to  an 
which  vested  a  naked,  dry,  legal  title  innocent  holder  for  a  new  considera- 
in  the  trustee,  without  giving  him  any  tion  advanced  by  him,  may  be  reached 
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or  exchanged  for  the  original  property,  funds  arising  from  its 
sale  by  the  fraudulent  grantee,  etc. 

by  a  creditors' bill.     Burtus  t^.  Tisdall,  held  that  thej  were  wrongdoers  in 

4  Barb.  (N.  Y.)  571.  taking  the  property,  and  that  having 

BsobaBg«  of  Property  Ttmndnlently  Con-  converted  it  into  money  they  held  the 
▼eyed  Cor  Ottier  Property. — Where  the  money  in  trust  for  the  judgment  cred- 
property  fraudulently  conveyed  is  ex-  itors  of  the  debtor,  and  a  personal  de- 
changed  by  the  grantee  for  other  prop-  cree  was  rendered  against  them  for 
erty,  such  other  property  may  be  the  entire  proceeds  of  the  property 
reached  by  a  creditors'  bill.  "  Other-  without  excepting  the  amount  of  the 
wise,  all  that  a  fraudulent  grantee  debts  due  to  them, 
would  have  to  do  in  order  to  avoid  the  Under  Code  Tenn.,  §  428^,  which 
claims  of  the  creditors  of  the  grantor,  provides  that  "any  creditor,  without 
would  be  to  exchange  the  property  for  first  having  obtained  a  judgment  at 
other  effects.  ♦  ♦  ♦  The  property  law,"  may  file  a  bill  to  set  aside  a 
substituted,  or  for  which  the  land  was  fraudulent  conveyance,  a  creditor  at 
exchanged,  if  of  such  a  nature  that  it  large  may  bring  a  bill  to  reach  notes 
can  be  pursued  and  identified,  is  sub-  which  are  the  proceeds  of  the  sale  of 
ject  to  the  same  equities  which  at-  the  property,  instead  of  bringing  a 
tached  to  the  land  itself."  Bryant  v.  bill  to  reach  the  specific  property  con- 
Young,  21  Ala.  264.  veyed.  McCrasly  v.  Hasslock,  4  Baxt. 

Proirar^  Substltated  tyecaiue  of  Wear  (Tenn.)  i. 
and  Tear. — Where  the  subject  of  a  In  Chalf ant  v.  Grant,  71  Tenn.  118, 
fraudulent  transfer  is  tools  and  ma-  insolvent  partners  sold  their  stock  of 
chinery,  other  tools  and  machinery  goods,  receiving  in  part  payment  a 
purchased  for  the  purpose  of  supply-  house  and  lot,  which  were  subsequently 
ing  the  waste  of  ordinary  wear  and  conveyed  by  a  deed  in  which  the  wife 
tear  may  be  reached  by  creditors,  of  one  of  the  partners  joined,  under 
McCloskey  v.  Stewart,  63  How.  Pr.  the  express  agreement  that  the  pro- 
(N.  Y.  C.  PI.)  137,  10  Daly  (N.  Y.)  ceeds  of  the  sale  should  be  used  in 
496,  wherein  Van  Brunt,  T.,  says:  purchasing  a  homestead  which  was 
**  The  parties  in  possession  have  liad  thereafter  bought.  It  was  determined 
the  benefit  of  the  machinery  and  tools,  that  since  no  right  of  homestead  can 
have  worn  them  out  to  a  certain  ex-  be  acquired  in  partnership  property, 
tent  in  their  business,  they  have  had  the  homestead  so  purchased  might  be 
the  benefit  of  such  waste,  and  there  is  reached  by  creditors  of  the  firm  in  a 
no  reason  in  law  or  in  equity  why  the  suit  brought  under  Code  Tenn.,  § 
repairs  which  may  have  been  made  to  4283,  providing  that  stocks,  choses  in 
supply  such  waste  should  not  follow  action,  or  money  due  to  the  defendant, 
the  property  itself."  Citing  Hooley  or  held  in  trust  for  him,  may  be 
7'.  Gieve,  82  N.  Y.  625,  a  case  where  a  reached  by  a  creditors'  bill.  Over- 
fraudulent  transferee  mingled  his  own  ruling  Tubb  v,  Williams,  7  Humph, 
property  with  that  which  he  had  (Tenn.)  367,  so  far  as  that  case  sup- 
fraudulently  received.  ported  a  contrary  doctrine. 

Proceeds  of  Bale  of  Property. — Where       ConltiBloii    with    Other     Property. — 

property  fraudulently  assigned  is  sold  Where    chattels     fraudulently    mort- 

by  the  assignees,  the  proceeds  in  the  gaged    have    been    so    mingled  with 

hands  of  the  assignees  will  be  treated  property  belonging  to  the  mortgagees 

as  a  trust  fund,  and  may  be  reached  by  as   to   be  incapable  of  identification, 

a  creditors'  bill.     Lawrence  i'.  Bank  the  mortgagees  are  liable  to  the  ex- 

of  the  Republic,  31  How.  Pr.  (N.  Y.  tent  of  the  value  of  the  property  re- 

Ct.  App.)5o2.  ceived  by  them.     Campbell  Printing 

In     Hazard     v.    McFarland,    Seld.  Press,    etc.,   Co.   r.   Damon,  48  Hun 

Notes    (N.  Y.)   248,   creditors    of    a  (N.    Y.)   509,    following    Murtha    r. 

debtor  during  his  absence  persuaded  Curley,  90  N.  Y.  372. 
his  wife  to  put  into  their  hands  prop-        Ihcreafle  of  Property   In   Value. — In 

erty  of  the  debtor,  they  agreeing  to  Warner  v.   Blakeman,    4  Keyes   (N. 

dispose  of  the  goods  and  to  pay  over  Y.)  487,   the   land   had  been  fraudu- 

to  the  wife  any  surplus  over  and  above  lently  sold  under  proceedings  to  fore- 

the    amount    of  their  debts.    It  was  close  a  mortgage,  and  thereafter  the 
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6.  Property  Subjeet  to  Execution. — Creditors  are  not  entitled  to 
go  into  equity  to  obtain  payment  out  of  property  reachable  by 
an  execution,  where  there  are  no  fraudulent  or  other  impediments, 

grantee  conveyed  portions  of  the  land  Cutter,  9  Dana(Kr.)  93,  wherein  Mar- 
to  hona  fide  purchasers.  It  was  held  shall,  J.,  said  :  '*  Although  it  were  ad- 
that  he  was  accountable  for  the  prop-  mitted  that,  if  the  attached  effects  had 
erty  at  its  increased  value  since  the  at-  remained  in  the  possession  of  the  court, 
tempted  foreclosure,  and  not  merely  though  wrongfully  seized  at  first,  the 
at  its  value  at  that  time.  court  might,  in  consequence  of  subse- 

CropB. — One  to  whom  land  was  quent  facts,  have  acquired  rightful 
fraudulently  conveyed  by  a  debtor  is  jurisdiction  over  them,  *  •  *  or  if  it 
accountable  for  the  crops  raised  upon  should  be  conceded  that  the  taking  of 
the  premises  after  the  death  of  the  a  forthcoming  bond,  or  bond  for  hold- 
debtor.  Brown  v.  M'Donald,  i  Hill  ing  the  goods  subject  to  the  order  of 
Eq.  (S.  Car.)  297.  the  court,  might,  by  a  fiction,  have 

Ore  of  Property.  —  In  Brown  v.  been  considered  as  equivalent  to  the 
McDonald,  i  Hill  Eq.  (S.  Car.)  297,  it  retention  of  the  goods  themselves  in 
was  held  that  one  to  whom  the  dece-  the  hands  of  the  marshal,  and  as  keep- 
dent  in  his  lifetime  had  conveyed  per-  ing  them  potentially  within  the  power 
sonal  property,  for  which  the  decedent  of  the  court,  and  as  thus  furnishing, 
paid  the  purchase  price,  was  account-  in  connection  with  the  facts  stated  in 
able  for  the  hire  of  such  property  the  amended  bill,  a  basis  for  its  de- 
from  the  date  of  the  decedent's  death,  creeing  that  the  property  should  be 


and  Profits. — In  Brown  v.  produced  and  sold ;  yet,  as  the  goods 
M'Donald,  i  Hill  Eq.  (S.  Car.)  297,  it  were  restored  without  retaining  any 
was  held  that  the  fraudulent  grantee  lien  upon  them  in  fact  or  in  contem- 
was  accountable  for  the  rents  and  plation  of  law,  and  as,  upon  the  allega- 
profits  of  the  lands  that  had  been  tions  of  the  bills  and  the  facts  appear- 
fraudulently  conveyed  to  him  by  the  ing  in  the  record,  there  were  no  effects 
decedent.  of  the  defendant  within  the  control  or 

But  see  Warner  v,  Blakeman,  4  reach  of  the  court,  there  was  no  basis 
Keyes  (N.  Y.)  487,  wherein  Collumb  for  any  decree  in  rem.*' 
t\  Read,  24  N.  Y.  515,  is  ciied  as  con-  In  Hudson  v.  Crutchfield,  12  Ala. 
demning  a  decree  against  the  fraudu-  433,  the  beneficiary  under  a  fraudu- 
lent grantee  to  pay  over  the  rents  and  lent  deed  of  trust  purchased  the  prop- 
profits  of  the  premises,  or  the  value  of  erty  at  a  sale  under  the  trust,  and 
their  use  while  in  his  possession,  thereafter  recovered  the  property  in 
since,  notwithstanding  the  judgment  an  action  at  law,  and  damages  for  its 
creditor's  lien,  the  judgment  debtor  detention.  A  writ  of  error  was  sued 
might  have  the  use  of  such  rents  until  out  and  the  judgment  was  affirmed.  It 
a  sale  or  bill  filed  to  reach  them.  was  held  that  a  creditor  of  the  fraudu- 

jRents  A  rising- from  Improvements,  lent  grantor  was  not  entitled  to  enjoin 

— In  taking  an  account  of  the  rents  the  collection  of  the  judgment  from 

and    profits,   the    fraudulent    grantee  the  sureties  on  the  writ  of  error,  and 

should  not  be  charged  with  the  in-  to  have  the  amount  of  such  judgment 

creased  rents  and  profits  which  have  subjected  to  the  payment  of  his  own 

arisen  exclusively  from  improvements  judgment,   although    he  might  have 

made    upon    the    premises    by    him.  been  entitled  to  an  injunction,  in  so 

King  t'.  Wilcox,  11  Paige  (N.  Y.)  589.  far  as  the  execution  was  issued  against 

Fortheomlng  and  Other  Bonds. — Where  the  property  recovered, 
goods  are  wrongfully  seized  under  an  Dower  In  Land  Frandnlently  Con- 
attachment  in  equity,  and  a  bond,  not  vejed.  —  The  widow  of  a  deceased 
for  the  forthcoming  of  the  property  but  debtor  is  entitled  to  have  dower 
for  any  decree  which  might  be  rendered  assigned  to  her  out  of  land  fraudu- 
upon  the  attachment  bill,  is  given,  such  lently  conveyed  by  the  debtor  in  his 
bond  does  not,  either  in  idea  or  in  real-  lifetime.  Wyman  v,  Richardson,  62 
ity,  constitute  or  even  represent  effects  Me.  293;  sub  nom.  Wyman  v.  Fox, 
of  the  debtor,  so  as  to  be  of  itself  either  59  Me.  100. 

the  subject  of  action  or  basis  of  juris-  Improvements  by  Frandnlent  Grantee, 

diction  against  the  debtor.  Monroe  v.  — Where  the  fraudulent  grantee  has 
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since  their  remedy  at  law  is  adequate,  and  no  resort  to  equity  b 
necessary.^ 

6.  After-aoquired  Property. — The  complaint  cannot  reach  prop- 
erty acquired  by  the  debtor  after  the  filing  of  the  bill.  For  this 
purpose  a  supplemental  bill  is  necessary.^ 

YH  XzHAVBTiov  07  Obdihabt  LEGAL  Bexebisb^I.  In  General — A 
court  of  law  is  the  proper  forum  for  the  enforcement  of  legal  de- 
mands, and  a  court  of  equity  will  not  interpose  its  extraordinary 
aid  until  legal  remedies  have  proved  ineffectual.'  As  has  been 
frequently  said,  courts  of  equity  are  not  tribunals  for  the  estab- 
lishment or  collection  of  ordinary  demands,^  and  it  has  been  uni- 
formly declared  that  the  jurisdiction  of  equity  cannot  be  invoked 

made  permanent  improvements  which  Distinguishing  Utica  Bank  v.  Utica, 

will   enhance  the  value  of  the  prop-  4Pa]ee  (N.  Y.)  399»  27  Am.  Dec.  72, 

ertj,  aad  enable  the  complainants  to  and  Gumming  v.  Brookljn,   11  Paige 

obtain  a  greater  price  upon  the  sale  (N.    Y.)    596,   and   other   like  cases, 

to  wards  satisfying  their  judgment  than  wherein  the  parties  either  agreed  to 

the/  could  have  obtained  if  such  im-  submit  the  case  to  the  jurisdiction  of 

provements  had  not  been   made,  the  chancery,  or  omitted  to  raise  the  ob- 

grantee  should  be  allowed  such  im-  jection  that  the  plaintiff  had  an  ade- 

provements.  King  v.  Wilcox,  11  Paige  quate  remedy  at  law. 

(N.  Y.)  589.  See  also,  to  the  same  effect  as  Cur- 

1.  Mendenhall  v.  Randon,  3  Stew,  tis  v.  Fox,  47  N.  Y.   299,    Smith  v, 

&  P.  (Ala.)  251,  wherein  the  court  re-  Kearney,     2     Barb.     Ch.     (N.    Y.) 

fused  to  subject  property  subject  to  533. 

execution  which  had  not  been  fraudu-  8.  Dick,  J.,  in  Powell  v.  Howell,  63 
lently  conveyed  but  merely  leased  for  N.  Car.  283;  Dunlevy  v.  Tallmadge, 
an  unexpired  term.  Koehferv.  Olsen,  32  N.  Y.  457;  Voorhees  v.  Howard,  4 
68  Hun  (N.  Y.)  63,  wherein,  notwith-  Abb.  App.  Dec.  (N.  Y.)  503;  North- 
standing  the  issuance  of  an  execution  western  Iron  Co.  v.  Central  Trust  Co., 
and  its  return  unsatisfied,  the  court  90  Wis.  570. 

denied  relief  as  to  property  upon  which  4.  Baxter  v.  Moses,  77  Me.  474, 
an  execution  might  have  been  levied,  wherein  Peters,  C.  J.,  says  that  "courts 
there  being  no  allegation  that  the  of  equity  are  not  tribunals  for  the  col- 
debtor  had  fraudulently  conveyed  the  lection  of  debts,"  quoting  the  language 
same,  or  that  there  was  any  cloud  of  Shepley,  T.,  in  Webster  v  Clark, 
upon  the  title.  25  Me.  313;  Griffin  v.  Nitchen  ^7  Me. 

9.  Gregorys.  Valentine,  4  Edw.  Ch.  270;   Howe   v.  Whitney,  66  Me.  17; 

(N.   Y.)   282;    Sampson  T^    Taylor,   i  Flemings.  Grafton,  54 Miss.  79,  where- 

Chan.  Sent.  (N.  Y.)  89.  in  Simrall,C,  J.,  says  that  some  special 

Proper^  Acquired  by  Inheiltaiiee. — In  reason  must  be  offered  by  the  creditor 
Curtis  V.  Fox,  47  N.  Y.  299,  the  ob-  before  equity  will  extend  aid  to  him; 
ject  of  the  suit  was  to  reach  land  Sloan  v.  Warine,  55  How.  Pr.  (N.  Y. 
which  a  husband  had  procured  to  be  Supreme  Ct.)  02;  Dawson  v.  Sims, 
conveyed  to  his  wife  by  a  conveyance  14  Oregon  561,  wherein  a  like  expres- 
which  the  court  determined  to  be  sion  is  used,  and  it  is  declared  thatbe- 
valid  because  the  debtor,  at  the  time  fore  the  jurisdiction  of  equity  can  be 
it  was  made,  owed  no  debts.  Pend-  invoked  to  aid  creditors  in  obtaining 
ing  the  action,  the  wife  died,  and  the  payment,  all  legal  remedies  must  have 
plaintiff  thereupon  insisted  that  the  been  exhausted  or  proved  to  have  been 
court,  instead  of  dismissing  the  com-  inadequate.  See  al.so  Taylor  v.  Bow- 
plaint,  should  give  a  judgment  pro-  ker,  iii  U.  S.  ito,  6  Am.  &  Eng.  Corp. 
viding  for  the  sale  of  the  husband's  Cas.  609,  y«<7/i»^  the  above  mentioned 
interest  in  the  land  as  heir  to  his  wife,  language  from  Webster  r.  Clark,  25 
but  the  court  refused  to  render  such  Me.  313;  and  North  Hudson  Mut. 
judgment,  holding  that  the  plaintiff's  Bldg.,  etc.,  Assoc,  v.  Childs,  86  Wis. 
remedy  by  an  execution  was  ample.  292. 
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by  a  creditor  until  he  has  first  exhausted  his  ordinary  legal 
remedies.^ 

1.  Conspicuous  among  the  cases  re-  MUhlcaB. — ^Tjler  v.  Featt,  30  Mich, 

quiring  the  exhaustion  of  legal  rem-  63,  wherein    it    is    said :    <*  It    is    a 

edies  as  a   prerequisite   to   resort  to  familiar  principle  of  our  law  that  no 

equity,  are  the  following :  creditor  is  at  liberty  to  seek  relief  out 


. — Marble  City  Land,  etc.,  of  equitable  interests,  if  he  can  get  it 

Co.   V.  Golden    (Ala.  1895),    17   So.  by  adequate  legal  process.''    See  also, 

R^P-  935>  wherein  Haralson,  J.,  says,  to  the  same  effect.  Steward  v.  Stevens, 

citing \  Am.  &  Eng.  Encyc.  Law  574:  Harr.  (Mich.)   169;  Smith  v.  Thomp- 

"The  general  rule  is  that  the  juris-  son.  Walk.  (Mich.)  i. 

diction  in  eauity  attaches  only  when  Wflriwlppl.-  Dick  v.  Truly,  i  Smed. 

the    creditor's    legal    remedies    have  &  M.  Ch.  (Miss.)  557. 

proved  inadequate.     For  this  reason,  masomi. — Spitz  v.  Kerfoot,  42  Mo. 

the  creditor  is  required  usually  to  al-  App.  77,  wherein  it  is  said:  "The  well 

lege  in  his  bill  seeking  the  assistance  established  principle  of  equity  is,  that 

of  an  equity  court  in  aid  of  his  legal  before  it  will  lend  its  aid,  the  party  in- 

rights,  that  he  has  obtained  judgment,  voking  it  must  have  gone  as  far  as  he 

and  issued  execution,  and   that  there  may  with  his  legal  remedy.''     See  also 

has    been    a    return  of  no    property  to  the  same  ef^ct,  Woolfolk  v.  Kem- 

found.     Until  then,  the  creditor  has  per,  31  Mo.  App.  421. 

not  established  the  justness  of  his  de-  Nabruka. — Weaver  t).  Cressman,  31 

mand — that  he   is  really  a  creditor,  Neb.  675. 

having  a  right  to  intermeddle  with  New  Jersey. — Randolph  v.  Daly,  16 

the  alleged  debtor's  affairs."   See  also  N.  T.  Eq.  313,  wherein  the  principle  is 

Lehman  v,  Meyer,  67  Ala.  401 ;  Evans  declared  to  be  a  familiar  one.    Robert 

v.  Welch,  63  Ala.  350;  Dickinson  v.  v,  Hodges,  16  N,  J.  Eq.  399;  Dunham 

National  Bank  of  the  Republic,  98  Ala.  v.  Cox,  10  N.  J.  Eq.  437. 

546;  Sweetuer  f.  Buchanan,  94  Ala.  New    York. — Cramer  v.   Blood,    57 

§74;    Scott    V,   Ware,    64    Ala.    174;  Barb.   (N.   Y.)  155,  flr^r«e<f  48  N,  Y. 

Watts  TK  Gayle,  30  Ala.  817;  Roper  684;  Winslow  v,   Pitkin,   i  Barb.  Ch. 

r.  McCook,  7    Ala.  319;   Rugely  v,  (N.  Y.)  402. 

Robinson,  10  Ala.  702 ;  and  Toulmin  North   GaroUna. — Bridges  v,  Moye, 

r.  Hamilton,  7  Ala.  363.  Busb.  Eq.  (N.  Car.)  170,  wherein  Pear- 

lUtnola. — Scheubert    v.   Honel,    152  son,  J.,  says :  **  Before  a  creditor  can 

m*   S^Ji    affirming  50  111.   App.  597 ;  come  into  a  court  of  equity  on   the 

Russell  r.  Chicago  Trust,  etc.,  Bank,  mere  relation  of  creditor  and  debtor, 

139  ni.  538;  Durand  v.  Gray,  139  111.  he  must  establish  his  debt  by  a  judg- 

9,  wherein  the  court  says,  a  court  of  ment  at  law;  for  debt  or  no  debt  is  a 

equity  will  never  lend  its  aid   where  pure  question  of  law." 

there  is  an  adequate  remedy  at  law ;  Ohio. — Bustard   t>.   Dabney,  4  Ohio 

Newman  v.  Willetts,  53  III.  98;  Bige-  68,  wherein  Hitchcock,   J.,  says:  **  In 

low  V,  Andress,  31  III.  333,  wherein  it  all  cases  where  application  is  made 

is  declared  that  a  court  of  chancery  for  the  extraordinary  interposition  of 

does  not  assume  jurisdiction  to  settle  a  court  of  chancery,  in  granting  relief, 

and    establish    purely    legal    rights;  the  first  inquiry  which  presents  itself 

Beach  v.  Bestor,  45  111.  341 ;  Steere  v,  is,  whether  the  complainant  has  plain, 

Hoagland,  30  111.  364 ;    Patterson  f .  complete,  and  adequate  remedy  at  law. 

Lynde,  113  111.  196.  If  he  has  such  remedy,  he  must  seek  it 

TmHana. — A  court  of  chancery  has  no  through  the  courts  at  law.     It  is  not 

jurisdiction  in  case  of  a  contract  for  sufficient  for  him  to  show  that  he  is 

the  mere  payment  of  money.     Bryan  entitled    to  redress;    he    must   show 

V,  Blythe,  4  Blackf.  (Ind.)  349.  that  he  is  entitled  to  it  in  the  manner 

Kaniaa.—"  Courts  of  equity  •  *  *  in  and  in  the  court  in  which  he  seeks  to 

many  cases  do  not  exercise  jurisdic-  obtaki  it." 

tion  where  the  plaintiff  has  another  Oragon.  —  Dawson     v.     Sims,      14 

plain  and  adequate  remedy  by  an  ordi-  Oregon  561. 

nary  leg^l  proceeding."    Per  Valen-  PannsjlTanU. — The     general     rule 

tine,  J.,  in  Johnson  v.  Cain,  15  Kan.  that  equity  will  not  interfere  between 

ffff*  debtor  and  creditor,  but   will    leave 
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United  Stotat  Ckrarte. — The  general  rule  that  relief  in  equity  will  not 
be  granted  except  in  cases  wherein  the  party  seeking  it  has  no 
plain,  adequate  remedy  at  law,  so  far  as  the  practice  in  the  United 
States  courts  extends,  has  been  emphasized  by  a  positive  statute 
which  operates  as  a  limitation  upon  the  jurisdiction  of  those 
courts.^ 

each  to  his  rights  and  remedies  at  law,  oath  is  discharged  with  an  exemption 

is  settled  beyond   all  question.     Per  from  seizure  of  all  property  that  he 

Mitchell,  J.,  in   Artman  v,  Giles,   155  may  have  dishonestly  concealed,  the 

Pa.  St.  409.  remedy  by  capias  ad  satisfaciendum 

BonAli  Oarollna. — It  is  certainly  true  is  very  inadequate.     Hough  v.  Cress, 

that  equity  has  no  jurisdiction  where  4  Jones  Eq.  (N.  Car.)  295. 

there  is  plain  and  adequate  remedy  at  Bflbot  of  HaTing  Body  of  Debtor  InBze- 

law,  and  it  is  generally  required  that  ontloiL. — While  the  complainants  have 

the  want  of  such  plain  and  adequate  the  body  of  the  debtor  in  execution 

remedy  should   be   shown   by  a  judg-  they  cannot  resort  to  equity  to  sub- 

ment  and  a  return  of  nulla  bona.     Per  ject  his  equitable  assets.     Stilwell  v. 

Magowan,  J.,  in  Austin  v.  Morris,  23  VanEpps,  i  Paige  (N.  Y.)  615. 

S.  Car.  393;    Eno  v.  Calder,  14  Rich.  But  see  Pettus  v.  Smith,  4  Rich.  Eq. 

Eq.  (S.  Car.)  154,  per  Duncan,  C.  J.;  (S.  Car.)  197,  wherein  Johnston,  Ch., 

Brooks  V.  Brooks,  12  S.  Car.  461.  expressed  the  opinion  that  a  bill  might 


Duberry    v.      Clifton,     be  filed  to  reach  property  conveyed  by 
Cooke  (Tenn.)  328.  the  debtor  in  fraud  of  creditors  while 


. — A  creditor  cannot  resort  to  the  debtor  was  incarcerated  by  virtue 

a  creditors'  bill  unless  he  makes  it  ap-  of  capias  ad  satisfaciendum, 

pear  that  he  has  no  legal  remedy,  or  IMaoliarge  under  Honest  Debtor's  Act. 

that  the  legal  remedy  does  not,  under  — In  Phillips  v.  Wesson,  16  Ga.  137,  it 

the  peculiar  facts  of  the  case,  furnish  was  determined  that  the  discharge  of 

a  complete  or  adequate  remedy.  Meier  a  debtor  whose  body  had  been  mken 

V.  Waco  State  Bank  (Tex.  Civ.  App.  on     a    ca.     sa.,    under    the     Honest 

1894),  27  S.  W.  Rep.  881.  Debtor's  Act,  had  no  other  effect  than 

viih. — Enright  v.  Grant,  5  Utah  334,  to  exempt  the  person  of  the  debtor 

wherein  the  court  says :  **In  all  kinds  from  future  arrest,  and  did  not  ex- 

*  *  *  of  creditors*  suits,  equity  will  empt  his  property  from  liability  for 

not  take  cognizance  where  there  is  a  his  debt,    and    that  a  creditors'  bill 

remedy  at  law."       •  might  be   maintained,   notwithstand- 

Vermont. — '*It  is  certainly  uncommon  ing  such  discharge, 
for  a  court  of  equity  to  interfere  in  1.  Per  Hanford,  J.,  in  Buckeye  En- 
behalf  of  a  creditor  until  he  has  per-  gine  Co.  v.  Donau  Brewing  Co.,  47 
fected  his  right,  as  far  as  it  can  be  Fed.  Rep.  6,  referring  to  Rev.  Stat, 
done,  at  law."  Per  Redfield,  J.,  in  U.  S.,  ^  723,  which  provides  as  fol- 
Rice  V.  Barnard,  20  Vt.  479.  lows :  '*  Suits  in  equity  shall  not  be 

WlBConaln.  —  **A    court    of    equity  sustained,  in  either  of  the  courts  of  the 

takes  jurisdiction  of  a  creditor's  suit  United  States,  in  any  case  where  plain, 

only  when  the  usual  legal  processes  to  adequate,  and  complete  remedy  may 

collect  the  judgment  have  been   re-  be  had  at  law." 

sorted  to  and  have  proved  unavailing."  See  also  Board  of  Public  Works  v. 

German  Bank  v.  Leyser,  50  Wis.  258.  Columbia  College,   17  Wall.  (U.  S.) 

Duty  to  Take  Body  of  Debtor. — With  521,  wherein  Field,  J.,  declares  that 
respect  to  property  purely  equitable,  unless  the  suit  relate  to  the  estate  of 
relief  ought  to  be  had  in  equity  when-  the  deceased  person,  the  debt  must  be 
ever  an  execution  has  been  returned  established  by  some  judicial  proceed- 
nulla  bona,  without  first  taking  the  ing,  and  it  must  be  generally  shown 
debtor  in  execution,  although  the  that  the  legal  means  for  its  collection 
debtor  if  so  taken  would  be  obliged  to  have  been  exhausted ;  Case  v.  Beau- 
put  such  property  into  his  schedule,  regard,  loi  U.  S.  688,  99  U.  S.  119; 
especially  in  view  of  the  fact  that  Hawkins  v.  Glenn,  131  U.  S.  319; 
since  the  debtor  is  not  imprisoned  at  Kittel  v.  Augusta,  etc.,  R.  Co., 
law  ii  he  can  give  bail,  and  upon  his  65     Fed.    Rep.    859 ;    Terry    v.    An- 
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Joiiit  ]>dMon. — ^Where  there  are  two  or  more  joint  debtors,  it  is  not 
sufficient  to  exhaust  the  legal  remedies  against  one  of  them  only, 
but  they  must  be  exhausted  against  all  of  them.^ 

SututM  requiring  the  exhaustion  of  legal  remedies  before  resort- 
ing to  equity  must  be  strictly  complied  with,  smd  every  fact  must 
exist  as  required  thereby,  before  the  aid  intended  to  be  afforded 
can  be  invoked.^ 

S.  Demands  Primarily  Snfbroeable  in  Equity. — Where  the  claim  of 
the  complainant  is  purely  equitable,  and  such  as  the  chancellor 
will  take  cognizance  of  in  the  first  instance,  he  will  go  the  entire 
extent  and  inquire  into  obstructions  in  the  road  of  enforcing  the 
demand  ;  and  the  complainant,  therefore,  when  he  goes  into  equity 
to  assert  and  liquidate  his  claim,  may,  in  addition  to  the  assertion 
of  his  claim,  ask  relief  against  the  fraudulent  acts  of  the  debtor 
in  attempting  to  place  his  estate  beyond  the  reach  of  creditors.* 

derson,  95   U.   S.   628;    VanWeel  v,  against  the  joint  property  of  all,  or 

Winston,   115    U.    S.   245;  Gates    v,  against  the  separate  property  of  those 

Allen^  Z49  U.  S.  451 ;  National  Tube  who  have  been  served,  an  action  in 

Works  Co.  V.  Ballou,  146  U.  S.  517;  the  nature  of  a  creditors'  bill  cannot 

Taylor  v.  Bowker,  11 1  U.  S.  no;  and  be  maintained  to  interfere  with  any 

Merchants'   Nat.   Bank    v.  Sabin,  34  disposition  of  the  separate  property  of 

Fed.  Rep.  492,  wherein  Nelson,   J.,  those    who    have   not  been   served." 

says:  '•  A  court  of  equity  will  give  re-  Per  Gierke,  J.,  in  Billhofer  t».  Heu- 

lief  in  favor  of  the  judgment  creditor  bach,   15   Abb.  Pr.   (N.  Y.    Supreme 

only  when  the  remedy  at  law  is  in-  Gt. )  143.     See  also  Field  v.  Ghapman, 

adequate  and   not  effectual  to  reach  15  Abb.  Pr.  (N.  Y.  Supreme  Gt.  )434, 

property  by  execution,  or  when  there  24  How.  Pr.  (N.  Y.)  463,  affirming  22 

is  some  obstruction   to   the   enforce-  How.    Pr.    (N.  Y.)  329,  13  Abb.  Pr. 

ment  of  the  legal  remedy."  (N.  Y.)  320. 

1.  Lupton  V.  Lupton,  3  Gal.  120,  yoini  Property  of  joint  defendants, 
wherein  it  was  determined  that  a  bill  however,  may  be  reached,  notwith- 
was  not  maintainable  to  subject  the  standing  the  fact  that  some  of  the  de- 
assets  of  an  absent  debtor,  because  the  fendants  were  not  served  with  process. 
bill  disclosed  that  the  creditor  had  a  Billhofer  v.  Heubach,  15  Abb.  Pr.  (N. 
perfect  remedy  at  common  law  against  Y.  Supreme  Gt.)  143;  Patoh  v. 
the  joint  debtor  of  such  absent  debtor.  Wright,  15   How.  Pr.  (N.  Y.  Super. 

Blatter    v.   Garroll,   2    Sandf.    Gh.  Gt.)48i;  Austin  v.  Figueira,  7  Paige 

(N.  Y.)  573,  wherein    it   was  deter-  (N.   Y.)    56;    Gommercial    Bank    v. 

mined  that  a  creditor  of  a  partnership  Meach,  7  Paige  (N.  Y.)  448. 

could  not  proceed  in  equity  against  8.  Proctor  t>.  Bell   (Ky.  1895),  30  S. 

the  representatives  of  a  deceased  part-  W.  Rep.  15. 

ner,  without  first  exhausting  the  legal  8.  Halbert  v.  Grant,  4  T.  B.  Mon. 

remedy  against  his  surviving  partners,  (Ky. )  580.     See  also  Kirkman  v.  Van- 

or  showing  that  a  resort  to  such  rem-  Her,  7  Ala.  217,  wherein  it  is  strongly 

edy  would  be  fruitless.     Voorhees  v.  intimated  that  where  equity  assumes 

Howard,  4  Keyes  (N.  Y.)37i;  Field  jurisdiction  of  a  suit  for  an  account- 

V.  Ghapman,  13  Abb.  Pr.  (N.  Y.  Su-  ing,  and  the  demand  is  primarily  en- 

preme  Gt.)32o,  22  How.  Pr.  (N.  Y.)  forceable  in  equity,  the  complainant 

329,  affirmed  in  15  Abb.  Pr.  (N.  Y.)  may,  in   addition  to  asking  a  decree 

434,  24  How.  Pr.  (N.  Y.)  463.  against    his   debtor,   seek   to   subject 

IMtadaali  Vot  Serred  wtfh  Procau  In  debts  due  to  him,  and  that  such  a  case 

tait   agatiift   Jotait    Deliton — Separate  is  not  within  the  class  of  cases  denying 

Property, — "Where    a    judgment    is  to  a   creditor  the  aid  of  a  court  of 

recovered  against  joint  debtors  upon  equity  to  enable  him  to  enforce  the 

serrice  of  process  on  any  fewer  than  collection   of  a   legal   demand,  or  to 

the  whole,  and  where,  consequently,  give  him  the  benefit  of  the  estate  of 

im    execution     can    be    issued    only  the  debtor  in  the  hands  of  a  third  per- 
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SninrMflMnt  of  Trasu. — ^And  SO,  where  the  complainant  does  not 
claim  the  interposition  of  the  court  to  have  satisfaction  out  of  the 
equitable  estate  of  the  debtor,  merely  as  such,  but  seeks  to  reach 
a  fund  specifically  appropriated  by  the  debtor  for  the  purpose  of 
paying  tne  complainant,  he  is  invoking  an  original  ground  of  equity 

jurisdiction,  the  enforcement  of  a  trust,  and  the  exhaustion  of 
legal  remedies  is  not  a  prerequisite.^ 

son,  until  he  has  exhausted  his  legal  111.    518,   citingr  Russell  v.  Clark,    7 

remedj.     But  the  court,  without  de-  Crancb  (U.  S.)  87,  wherein  Marshall, 

ciding  the    question,   held    that    the  C.  J.,  sajs:    "  If  a  claim  is  to  be  satis- 

remedy  sought  bj   the    complainant  fied  out  of  a  fund,  which  is  accessible 

was  analogous  to  that  authorised  hy  only  bj  the  aid  of  a  court  of  chancery, 

attachment,  and  assumed  jurisdiction  application  mai'  be  made  in  the  first 

on  that  ground.  instance  to  that  court,  which  will  not 

gnlli  by  taraty  aolast  Pxlndpal. —  require  that  the  claim  should  be  first 
Since  a  surety  may  sue  in  chancery  for  established  In  a  court  of  law; "  Green- 
money  whicn  he  has  paid  for  his  prin-  way  r.  Thomas,  14  111.  371;  Fosse  v. 
cipal,  when  he  so  sues,  and  adds  a  Stem,  17  111.  App.  429;  Shufeldt  v. 
prayer  for  an  auxiliary  decree  for  re-  Boehm,  96  111.  561 ;  Steere  v.  Hoasland, 
moving  obstructions  fraudulently  inter-  39  (11. 264;  Goncelier  r.  Foret,  4  Minn, 
posed  to  defeat  or  embarrass  the  reme-  13 ;  Pendleton  v,  Perkins,  49  Mo,  565 ; 
dial  action  of  the  court,  it  cannot  be  Conro  v.  Port  Henry  Iron  Co.,  12 
objected  that  he  has  not  first  sued  at  Barb.  (N,  Y.)  47;  and  Spelmao  v. 
law  and  recovered  a  judgment.  Waller  Friedman  (Ct.  App.),  42  N.  Y.  St. 
V,  Todd,  3  Dana  (Ky.)  503.  But  see  Rep.  531,  citing  Weir  r.  Tannehill, 
McKeldin  r.  Gouldy,  91  Tenn.  677.  a  ^^flf'  C^^n"*)  57* 

B^nttable  Lien  against  Wlfe'a  Bepante  In  Taylor  v.  Jones,  2  Atk.  600,  a  bill 

Estate. — ^The  separate  estate  of  ^feme  was  filed  by  simple  contract  creditors  to 

covert  will  be  held  liable  for  all  debts  subject  stock  vested  in  trustees  for  the 

which  she  either  expressly,  or  by  im-  benefit  of  the  defendant  for  life,  of  his 

plication,  charges  thereon,  and  a  cred-  wife  for  life,  and  then  for  his  children. 

itor  whose  debt  is  so  charged,  although  The  court  held  the  conveyance  in  trust 

be  has  no  judgment,  may  maintain  a  void,  and  decreed  that  the  stock  should 

bill  in  equity  to  enforce  such  equitable  be  sold  and  the  debts  paid  out  of  the 

lien  against  the  separate  estate  of  the  proceeds.     Fraud  and  a  trust  gave  the 

wife,  and  is  entitled  to  an  injunction  to  court  jurisdiction  which  was  thus  ap* 

restrain  the  wife  from  incumbering  or  propriately  exercised  in  favor  of  cred- 

conveying  the  property.      Oakley  v,  itors  at  large. 

Pound,  14  N.  J.  £q.  178,  citinr  Stuart  In  Dormueil  v.  Ward,  108  111.  ai6,  it 

V,  Kirkwall,  3  Madd.  387,  wherein,  a  is  said  that  the  so-called  exceptions  to 

wife   having  rendered  her  separate  es-  the  rule  that  a  bill  will  not  lie  to  set 

tate  liable  by  accepting  the  bill  of  ex-  aside   fraudulent  conveyances  at   the 

change,  an  injunction  was  granted  to  suit  of  a   creditor  at  large  are  more 

restrain  the  trustees  of  the  wife  from  nominal   than   real,  and  in  all  cases 

paying  over  the  money  that  might  be-  where  such  a  bill  has  been  maintained 

come  due  to  her,  till  the  complainant's  the  claim  of  the  complainant  has  bad 

claim  was  satisfied.  some  equitable  element  In  it,  such  as 

1.  Toulmin  v,  Hamilton,  7  Ala.  362,  a  trust,  or  the  like, 
wherein  the  court  says :  *'  We  have  Uboran'  Uena.— In  Orton  v.  Mad- 
been  referred  to  no  decision  where  it  den,  75  Ga.  83,  it  was  held  that  the 
is  maintained  that  a  creditor,  having  a  fact  that  the  complainants  were  la- 
trust  created  for  his  benefit,  either  ex-  borers,  and  had  liens  upon  the  prop- 
pressly  or  by  implication  can  be  re-  erty  which  they  sought  to  reach, 
fused  the  aid  of  a  court  of  equity  to  together  with  the  additional  circum- 
en force  it,  on  the  ground  that  he  has  stances  that  their  debtors  were  non- 
omitted  to  proceed  at  law  against  the  residents,  and  insolvent,  and  about  to 
legal  estate  of  his  debtor."  leave  the  state,  entitled  the  complain - 

See  also,  to  the  same  effect,  Baker  v.  ants  to  sue  in  equity,  without  first  re- 

Bartol,   6  Cal.  483;  Beach   v,  Bestor,  covering  judgment. 

45    111.   341;    Miller   v,    Davidson,  8  See   alto  articles    Accounts  and 

464  Volume  V. 


ofBinwdiM.     CREDITORS'  BILLS.  JvdgmMt  ftt  Uw. 

3.  Mending  of  Law  and  Equity  in  One  Juriidiotioa. — There  is  a 
conflict  of  authority  as  to  whether  the  union  of  legal  and  equi- 
table jurisdiction  abrogated  the  rule  previously  existing  as  to  the 
exhaustion  of  legal  remedies  before  resorting  to  equity.^ 

4.  Heceiuty  to  Becover  Judgment  at  Law — a.  In  General. — 
£xcept  where  the  rule  has  been  changed  by  statute,  and  with  other 

Accounting  ;  Assignmbkt  for  the  was  an  action  to  avoid  a  fraudulent 

Bknefit     of     Creditors  ;    Fore-  assignment  for  the  benefit  of  creditors. 

CI.OSURBS ;  Prikcipal  AND  SURETY;  In  the   last  case  the  court,   in   com- 

Trusts.  menting  upon  Dawson  Bank  v,  Harris, 

1.  OaJifimila.  —  Macondraj   v.  Sim-  84  N.  Car.  206,  said:  **This  decision 

mons,  I  Cai.  393,  which,  as  is  said  in  by    no   means    ignores    the    distinct 

Xhompson  v.  Caton,  3  Wash.  Ter.  31,  character  of  a  judgment  creditor's  bill. 

is  ao  authorit/  for  asking  the  vacation  On  the  contrary,  it  expressly  recog- 

ol  a  fraudulent  conveyance  in  a  suit  by  niaes   it  as  it  formerly  existed,   dis- 

a  creditor  at  large;  though  the  court  pensing  only  with   the    necessity  of 

did  not  give  the  question  very  serious  obtaining  a  judgment  in  an  independ- 

consideration,  and  may  have  been  in-  ent  action ;"   Smith  v.  Summerfield, 

fluenced  by  the  failure  of  the  defendant  108  N.   Car.   384,   which  was  a  suit 

to  make  the  objection  by  demurrer  or  brought  by  several  creditors  for  the 

answer.     But  see  Castle  v.  Bader,  23  purpose    of    obtaining    judgment   of 

Cal.  76;  Bickerstaff  t/.  Doub,  19  Cal.  their   respective    claims,  and    to    set 

109.  aside  certain  alleged  fraudulent  assign- 

■•w  York. — The  union  of  legal  and  ments;  LeDuc  v.  Brandt,  no  N.  Car. 

equitable  jurisdiction  in  the  Supreme  389,  wherein  it  was  held  that  a  cred- 

Court  by  the  New  York  Code  did  not  itor  at  large  might  in  the  same  action 

furnish  any  reason  for  departing  from  subject  to  the  payment  of  his  indebt- 

the  well-established  rule  that,  before  edness  the  equitable  or  other  interests 

a  creditor's  bill  can  be  brought  to  sub-  of  the  debtor,  and  also  any  property 

ject  property  of  the  debtor  not  subject  which  had  been  fraudulently  conveyed. 

to  execution,  the  creditor  must  first  Teizaa. — Under  the  system  of  blended 

exhaust  his  legal  remedy  by  issuing  law  and  equity  in  Texas,  a  creditor 

execution   and  having  the  same  re-  may  sue  upon  the  indebtedness  due  to 

turned  unsatisfied.     Crippen  v.  Hud-  him,  and  also  in  the  same  suit  seek  to 

son,  13  N.  Y.  161.  set  aside  a  fraudulent  conveyance  of 

In  Noirth  Caxtdtna,  it  was  determined  land  made  by  the  debtor  in  fraud  of 

that  the  blending  of  law  and  equity,  creditors;   Cassaday  v.  Anderson,  53 

and    the    commission    of    legal    and  Tex.  527,  wherein  it  is  said  that  such 

equitable  powers  to  a  single  tribunal,  proceeding  is  sustainable  '*upon  the 

abrogated  the  rule  which  had  previ-  grounds  that   the   remedy  in   equity 

ously  existed,  requiring  a  creditor  to  would  be  more  adequate,  and  that  the 

exhaust  his  remedies  at  law  before  pro-  conveyance,  unless  removed,  would  be 

ceeding  in  equity,  and  that  under  the  a  cloud  upon  the  title  which  would 

new  practice  the  recovery  of  a  judg-  prevent  the  sale  of  the  property  at  a 

ment  as  a  prerequisite  to  proceeding  fair  valuation."     Followed  and  quoted 

in  equity  was  unnecessary.     Dawson  in  Shirley  v,  Waco  Tap  R.  Co.,  78 

Bank    v.    Harris,    84    N.    Car.    306,  Tex.  131. 

wherein  the  object  of  the  suit  was  to  Washington. — In  Thompson  t^.Caton, 
set  aside  a  fraudulent  conveyance,  3  Wash.  Ter.  31,  it  was  determined 
ciiimg  Glenn  v.  Farmers'  Bank,  73  N.  that  the  respective  jurisdictions  in 
Car.  626,  wherein  it  was  held  to  be  law  and  in  equity  had  not,  in  any  man- 
competent  to  proceed  against  an  in-  ner,  been  changed  by  the  statute  allow- 
fiolvent  bank,  and  against  the  stock-  ing  equitable  and  legal  causes  of  action 
holders  of  the  bank  upon  their  individ-  to  be  joined  in  the  same  action,  and 
ual  liabilities  under  the  charter,  in  the  that,  notwithstanding  such  statute,  a 
same  action;  Roberts  v,  Lewald,  107  creditor  at  large  was  not  entitled  to 
N.  Car.  305,  which  was  an  action  to  attack  a  fraudulent  conveyance.  Di*- 
aroid  a  fraudulent  conveyance;  Han-  approving  Macondray  v,  Simmons,  i 
cock  V,  Wooten,  107  N.  Car.  9,  which  Cal.  393. 
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exceptions  which  will  be  hereinafter  noted,  it  is  a  general  rule 
that  before  a  creditor  will  be  permitted  to  resort  to  equity  he 
must  have  established  his  demand  in  an  action  at  law.^ 

Bight  to  Trial  by  Jury. — The  constitutional  right  to  a  trial  by 
jury  in  the  United  States  courts  requires  that  a  judgment  at  law 
should  be  recovered  before  resort  is  had  to  equity  to  set  aside  a 
fraudulent  conveyance;  and  such  right  is  not  compensated  by 
sending  issues  out  of  chancery  to  be  tried  by  jury.* 

1.  Alabama. — Turney  v.  Morrow,  26  Fed.   Rep.   10,   citing  Smith  v.    Fort 

Ala.  339;  Scott  V,  Ware,  64  Ala.  174.  Scott,  etc.,  R.  Co.,  99  U.  S.  398;  Day 

GalUbnila. — Horn  v.  Volcano  Water  v.  Washburn,  24   How.   (U.   S.)    352; 

Co.,  13  Cal.  62.     In  this  case  creditors  Jones  v.  Green,  i  Wall.  (U.  S.)  330. 

at  large  were  not  permitted  to  inter-  The  Raaaon  fivr  tha  Sole  will  be  ex- 

vene  in  a  suit  to  foreclose  a  mortgage,  plained    hereinafter  in  discussing  its 

while  judgment  creditors  having  liens  application    to    the    various    sorts    of 

bj  their  several  judgments  were  given  creditors'   bills ;   but,  in    general,    the 

leave  to  do  so.  necessity  for  a  judgment  rests  upon 

Georgia. — Stephens  v.  Whitehead,  75  the  grounds  that  until  the  complainant's 

Ga.  294.  claim  has  been  reduced  to  judgment  it 

Illinois. — Ishmael  v.  Parker,  13  111.  does   not  appear   but  that  he  has  an 

324;  Scheubert  V.  Honel,  152  111.  313,  ample  remedy  at  law,  as  was  said   in 

affirming  50  111.  App.  597;  Russell  v,  Ishmael  v.  Parker,  13  111.  324;  and  that 

Cliicago  Trust,   etc.,   Bank,    139  111.  unless  a  judgment  has  been  recovered, 

538;    Durand    v.    Gray,    129    111.    9;  "  the  investigation  may  prove  fruitless, 

Beidler  t'.  Douglas,  35  111.  App.  124.  as  it  may  turn  out  that  no  debt  is  due 

Indiana. — Bryan  v.  Blythe,  4  Blackf.  to  the  plaintiff,"  as  was  said  by  Green, 

(Ind.)  249.  Ch.,   in   Oakley  v.  Pound,  14  N.J.  Eq. 

Mazyland.  —  Griffith    v.    Frederick  178. 

County  Bank,  6  Gill  &  J.  (Md.)  434.  In   Hahn  v.  Salmon,  20  Fed.  Rep. 

Meliraaka. — Crowell  7;.  Horacek,  12  801,  one  reason  for  the  rule  requiring 

Neb.  622.  the  claim  of  the  creditor  to  be  estab- 

Mew  Jersey. — Oakley  v.  Pound,  14  N.  lished  by  judgment  is  said  to  be  that  a 

J.  Eq.  178.  court  of  equity  has  no  jurisdiction  to 

New  Toik. — Wiggins  v.  Armstrong,  adjudicate   upon   the  existence  of  the 

2  Johns.  Ch.  (N.  Y.)  144.  debt. 

North  Carolina. — Powell  v,   Howell,  Uanrlona  biterest  which  has  been  paid 

63  N.  Car.  283;  Brown  v.  Long,  i  Ired.  by  the  debtor  cannot,  under  Code  Tenn., 

Eq.  (N.  Car.)  190;   Rambaut  v,  V/siy-  §  1955,  be  reached    by  a  creditor  at 

field,  I  Hawks  (N.  Car.)  85.  large,  but  by  a  judgment  creditor  only. 

Pennaylvanla. — Artman  v,  Giles,  155  Buckner  t^.  Abrahams,  3  Tenn.  Ch. 346. 
Pa.  St.  409,  citing  Wiggins  v.  Ann-  2.  Scottv.  Neely,  140U.  S.  io6;Cates 
strong,  2  Johns.  Ch.  (N.  Y.)  144,  and  de-  v.  Allen,  149  U.  S. 451 ;  Hess  v.  Horton, 
daring  that  the  view  therein  expressed  2  App.  Cas.  (D.  C.)  81 ;  Putney  v.  Whit- 
by Chancellor  Kent "  has  been  followed  mire,  66  Fed.  Rep.  385.  But  see 
with  great  uniformity  in  nearly  all  Talley  v.  Curtain,  54  Fed.  Rep.  43, 
the  states  where  the  question  has  wherein  a  judgment  was  not  required 
arisen."  in  a  suit  to  set  aside  a  fraudulent  as- 

Tennenee.  —  Duberry     v.      Clifton,  signment  for  the  benefit  of  creditors, 

Cooke  (Tenn.)  328.  because   the  assignment  conveyed  to 

Wlacomdn. — Goss  v.   Lester,   i    Wis.  the  trustee   all   the  property   of  the 

52;  Montague  v.  Horton,  12  Wis.  600.  debtor  and  rendered  vain  the  exhaus- 

Utalteil  Btatos.— Case  v.  Beauregard,  tion  of  legal  remedies.    The  court  sus- 

lox  U.  S.  688,  99  U.  S.  119;  Board  of  tained    the    bill,  notwithstanding  the 

Public  Works  v.  Columbia  College,  17  debtor's  insistence  upon  his  right  to  a 

Wall.  (U.  S.)  521,  wherein  Field,  J.,  jury,  because  the  aid  of  the  court  was 

declares  that  in  general '* the  debt  must  sought   to  construe  a  trust,   and  the 

be  established  by  some  judicial  pro-  court   having  jurisdiction  to  do  this 

ceeding;'*    Pullman    v,    Stebbins,   51  could  go  on  and  give  such  relief  as 
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State  BtotntM,  however,  authorizing  creditors'  bills  to  be  filed  by 
creditors  at  large  for  discovery,  have  been  upheld  in  the  states 
enacting  them.^ 

Salvogation  of  Party  Paying  Judgment. — The  weight  of  authority  is  that 
where  a  judgment  is  recovered  against  a  principal  and  his  surety, 
and  the  surety  pays  the  judgment,  or  where  a  judgment  is  recov- 
ered on  a  note  against  the  maker  and  indorsers,  and  an  indorser 
pays  the  note,  the  surety  and  indorser  respectively  are  not  in  the 
situation  of  mere  creditors  at  large,  but  become  subrogated  to  the 
rights  of  the  owners  of  the  judgments,  and  are  entitled  to  go  into 
equity  without  any  other  judgments ;  but  the  authorities  are  not 
unanimous  upon  this  question.^ 

might  appear  proper  upon  the  whole  the   time  when  the  constitution  was 

case;  and  an  attempt  was  made  to  dis-  put  in  operation. 

tinguish  Scott  xj,  Neely,  140  U.  S.  xo6,  3.  Ljon  7'.  Boiling,  9  Ala.  463, 
by  pointing  out  that  in  that  case  there  wherein  it  was  determined  tliat  the 
^ras  no  trust,  and  that  the  claim  of  the  indorser  of  a  note,  after  paying  a 
complainants  "was  strictly  on  a  judgment  recovered  against  himself 
money  demand,  the  larger  portion  not  and  the  maker,  was  entitled  to  go  into 
liquidated  consisting  of  an  account  of  equity  and  ask  relief  against  a  fraudu- 
advances, interest, credits  and  charges;'*  lent  conveyance  made  by  the  maker, 
and  Peters  v.  Bain,  133  U.S. 670, which  an  execution  against  the  latter  having 
was  entertained  with  no  suspicion  '*  on  been  returned  unsatisfied. 
the  part  of  the  *  ♦  »  Chief  Justice  who  Crawford  zk  Logan,  97  111.  396, 
heard  the  case  on  circuit,  or  of  the  wherein  it  was  determined  that  the 
Supreme  Court,  who  affirmed  him,  that  indorser  of  a  note,  after  judgment 
the  court  had  no  jurisdiction/*  was  had  been  obtained  thereupon,  was  en- 
cited  as  being  a  case  just  like  Talley  v,  titled  to  pay  the  judgment  and  take 
Curtain,  54  Fed.  Rep.  43.  an  assignment  of  the  note  to  himself, 

1.  Mon^omery,  etc.,  R.  Co.  v,  Mc-  and  that  after  doing  so  he  became 
Kenzie,  96  Ala.  465,  85  Ala.  546;  and  subrogated  to  all  the  rights  his  as- 
Norman  r.  Goetter,  96  Ala.  468,  where-  signor  had  for  the  collection  of  the 
in  it  was  determined  that  Code  Ala.  note  and  judgment,  and  might  file  a 
1886^  ^  3545y  authorizing  a  creditor  at  bill  to  set  aside  a  fraudulent  convey- 
large  without  a  lien  or  judgment  to  ance  made  by  the  makers  of  the  note. 
maintain  a  bill  *'for  discovery  of  assets  In  Dozier  v.  Lewis,  27  Miss.  679,  a 
of  the  debtor,  subject  to  the  payment  surety  who  had  paid  a  judgment 
of  debts,**  was  not  violative  of  the  con-  against  his  principal  and  himself, 
stitutional  injunction  *'  that  the  right  sought  to  reach  personal  property  of 
of  trial  by  jury  shall  remain  invio-  the  principal  which  was  alleged  to 
late."  have  been  conveyed  in  fraud  of  cred- 

In  McBride  t^  State  Revenue  Agent,  itors.     The  court  conceded  that  the 

70  Mi88.  716,  Code  Miss.  1880,  ^  1843,  surety,  by  paying  the  debt  of  his  prin- 

declaring  that  creditors'  bills  might  cipal,  became  subrogated  to  the  rights 

be  exhibited  by  creditors  who  had  not  of  the  creditor,  but  denied  the  relief 

obtained  judgments  at  law,  etc.,  was  because  the  judgment  constituted  no 

not  considered  as  repugnant  to  Const,  lien   upon  the   property  fraudulently 

Miss.   1890,  4  31,  declaring  that   the  conveyed,  as  it  had  not  been  taken  in 

right  of  trial  by  jury  shall  remain  in-  execution. 

violate,  because    the    statute   was   in  See  also  Conway  r.  Strong,  24  Miss. 

force  when  the   constitution   became  665,  wherein  a  judgment  was  recovered 

operative,  and  because  another  section  against   the   makers  of  a  bill  single, 

of  the  same  constitution  (section  159),  upon  which  an  execution  was  issued 

declared     that     the    chancery    court  and  returned  unsatisfied.     Thereafter 

should   have   full  jurisdiction  of    all  judgment  was   recovered  against   the 

cases  of  which  the  said  court  had  ju-  indorser  which  he  was  compelled  to 

risdiction  under  the  laws  in  force  at  pay ;  and  the  indorser  filed  a  bill  in 
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b.  Suits  to  Si:t  Aside  Fraudulent  Conveyances--(i)  In 

General, — No  question  arising  in  suits  brought  by  creditors  is 
better  settled,  than  that,  before  a  creditor  will  be  permitted  to  go 

chancery,  praying  to  be  substituted  to  hU  principal,  he  must  reduce  his  claim 

the  complainant    in    the    judgment,  to  judgments  and  exhaust  his    legal 

Yerger,  J.,  in  delivering  the  opinion  remedies,  before  resort  can  be  had  to 

of  the  court,  said  :  '*Upon  examining  equity  to  reach  the  equitable  assets  of 

the  elementary  writers,  and  the  de-  the  principal. 

cided     cases      touching      the     point  See  also   Mugge  v.  Ewing,  54  111. 

presented  by  this   case,   we  find    the  236,    wherein   the    same    ruling    was 

rule    satisfactorily    established,    that  made,  the  only  difference  being  that 

in  all  cases  where  a  party  only  sec-  the  surety  was  attempting  to  mak£  an 

ondarily   liable   is  compelled   to  dis-  attack  upon  a  fraudulent  conveyance 

charge  an  obligation,  he  has  a  right,  made  by  his  principal, 

in  a  court  of  equity,  to  stand  in  the  In  Sanders  v.  Watson,  14  Ala.  198, 

place  of  the  creditor*  and  to  be  sub-  it  was  determined,  without  any  refer- 

rogated  to  all  his  rights  against  the  ence  to  Lyon  v.  Boiling,  9  Ala.  463, 

party  primarily  liable,  as  to  any  fund,  supra,  that  a  surety,  upon  paying  a 

lien,  or  equity,  that  the  creditor  may  judgment  recovered  against   himself 

have  against  any  other  person  or  pro-  and   his  principal   on   a  bond,  was  a 

perty  on  account  of  the  obligation."  mere    simple   contract  creditor,  and 

In  Bostwick  v.  Scott,  40  Hun  (N.  was  not  entitled  to  have  set  aside  a 

Y.)  ai3,  a  judgment  had  been  recov-  fraudulent  conveyance  made  by  his 

ered  against  the  makers  and  the  first  principal ;  and  the  fact  that  the  pno- 

and  second  indorsers  of  a. promissory  cipitl   was  a  nonresident  of  the  state 

note,  whose  liability  was  several  and  was  not  regarded  as  strengtliening  the 

not  joint,  and  it  was  determined  that  surety's  position, 

the  second  indorser,  upon  paying  the  SnIirogatfoA  Qf  FlatUtUf  %o  Q^n  Jvdir- 

judgment  and  taking  an  assignment  of  mwt  Gr9<Ut0l«. — In  Frost  v,  Reynolds, 

the  judgmenti  was  not  a  simple  con-  4  Ired.  £q.  (N.  Car.)  494,  the  plaintiff 

tract  creditor  of  the  first  indorser,  but  procured  the  sale  of  certain  land  on 

was  permitted  to  take,  as  against  the  execution,   and  purchased  the  prem- 

makers  and  the  other  indorsers,  the  ises,  and  the  sum  paid  by  him  was  ap- 

place  of  judgment  creditor,  and  that  plied  by  the  sheriff  to  the  satisfaction 

for  that  purpose  the  judgment  might  of  judgments  owned  by  other  cred- 

be    treated    ais    remaining  operative,  itors,  and  also  in  part  to  the  payment 

Citing  Covey  v.  White,  3  Barb.  (N.  of  his  own  judgment.    Thereafter,  he 

Y.)  13;  Kelsey  v.  Bradbury,  21  Barb,  discovered  that  the  defendant  had  no 

(N.  Y.)  531 ;  Marsh  v.  Benedict,   14  interest  in  the  lapd  that  could  be  sold 

Hun  (N.  Y.)  317;  and  Eno  v.  Crooke,  under  execution,  but  an  equitable  in- 

lo  N.  Y.  60.  terest  only,  the  defendant  having  en- 

Bamedy  of  Snraly  agaJUuit  Coonrety. —  tered  into  a  contract  to  purchase  the 

In  Cuyler  v.  Ensworth,  6  Paige  (N.  premises  and  having  paid  part  of  the 

Y.)  33,  after  the  death  of  the  principal  purchase-money;  and  he  filed  a  bill  in 

insolvent,    judgment    was    recovered  equity  asking  to  be  subrogated  to  the 

against  the  sureties  jointly,  and  one  of  judgment  creditors  whose  judgments 

the  sureties  having  neglected  to  pay  he  had  satisfied,  and  praying  that  such 

any   part  of  the  judgment,  the  other  judgments  be  paid  out  of  the  defend- 

surety  paid  the  whole  of  it  and  had  an  ant's  interest  in  the  land.     The  court 

execution  issued  upon  the  judgment  denied   the  relief,    holding  tliat    the 

for  his  benefit,  which   was   returned  judgments    were    extinguished,    aiid 

unsatisfied.    It  was  held  that  the  surety  that  they  could  not  be  made  to  inure 

who  had  paid  the  judgment  was  en-  to  the  plaintiff's  benefit,  and  that  his 

titled   to  all   the  rights  of  the  com-  claim  for  the  iponey  paid  for  tlie  use 

plainants    in    an  ordinary   creditors'  of  the  defendant  was  but  a  mere  legal 

pill,  after  the  return  of  an  e^cecution  demand  which  would  not  support  the 

at  law  unsatisfied.  bill. 

Coutra. — In  Horst  v.  Dague,  34  Ohio  Remedy  of  9Ttra^  ba^ro  Paylnc  Jluflg- 

St.  371,  it  is  said  that  where  a  surety  mant. — In  Bowen  v.  Hoskins,  45  Misa. 

pays  a  judgment  against  himself  and  183,  it  was  held  that  after  the  recovery 
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into  equity  to  set  aside  a  fraudulent  conveyance,  he  must  first 
have  recovered  judgment  at  law.^ 

of  a  Judgment  against  the  principal  Colorado. — Barnes  i;.  Beighly,  9  Colo. 

and  bis  suretiet,  one  of  the  sureties,  475,  wherein  it  is  said :  **The  doctrine 

before  pajiog  the  debt,  might  go  into  established  by  the  authorities  is,  that 

equity  to  restrain   his  cosurety  from  the  judgment  must  be  a  lien  on  the  real 

dispoeing  of  his  real  estate  so  as  to  estate  sought  to  be  subjected  to  sale 

cfarow  tne  whole  burden  of  the  debt  on  execution   through   Uie  aid  of    a 

upon  the  complainant,  it  being  alleged  creditors'    bill."      Neuman    v.   Drei- 

tbat  the  principal  was  insolvent.  furst,  9  Colo.  228;  Burdsall  v.  Wag- 

1.  Among   the    mass    of    cases    in  gpner,  4  Colo.  256;  Allen  i*.  THtch,  5 

which  this  proposition  has  beeji  an-  Colo.  222. 

Qounced  are  the  following :  IMftrtct   of    GolTUoDta. — Morrison   v. 

Angell    t'.    Draper,    i    Vern.   399;  Shuster,  i  Mac  key  (D.  C.)  190;   Hess 

Shirley  v.  Watts,  3  Atk.  200,  which  r.  Hortpn,  2  App.  Cas.  (D.  C.)  81. 

bave  been  frequently  cited  and  relied  Florida. — Barrow  v.  Bailey,  5  Fla.  9, 

upon  by  American  courts.     See  also  wherein  the  court  says :  *' If  a  creditor 

Balcb  r.  Wastall,  i  F   Wms.  445;  and  seeks  the  aid  of  the  court  against  the 

Colman  v,  Croker,  i  Ves.  Jr.  160,  in  real  estate    of   his    debtor,   he  must 

which  last  case  Lord  Thurlow  said:  show  a  judgment  at  law  creating  a 

**A9  to  fraud  [in  making  a  voluntary  lien  upon  such  estate." 

settlement],  there  must  be  some  cred-  Georgia. — Cubbedge  v.    Adams,    42 


Iter  to  complain  of  that;  and  he  must    Ga.    124;    Peyton  v.   Lamar,  42  Ga. 

131 ;     McDermott    r.    Blois,    K. 
plain,  by  getting  judgment  for  his    cTharlt.  (Ga.)  281. 


put   himself  into  a  situation  to  com-     131 ;     McDermott    r.    Blois,    R.    M. 


debt,  and  stating  that  by  the  settle-  lUlaols.'^Weis  v,  Tiernan,  91  111. 
ment  he  is  defrauded.*'  27;  Weightman  v.  Hatch,  17  111.  281 ; 
Alahanm. — Watts  v.  Gayle,  20  Ala.  Goembel  z\  Amett,  100  111.  42;  Stone 
817;  Reese  v.  Bradford,  13  Ala.  837,  v.  Manning,  3  111.  530;  McConnel  v. 
wherein  it  wa.s  determined  that  simple  Dickson,  43  111.  99;  Gore  v.  Kramer, 
contract  creditors  are  not  entitled  to  117  111.  176;  Mugge  v.  Ewing,  54  111. 
go  into  equity  to  impeach  as  fraudu-  236;  Dormueil  v.  Ward,  108  Ilf.  216; 
lent  assignments  for  the  benefit  of  Scripps  t^.  King,  103  111.  470;  Bigelow 
creditors;  Dargan  T'.  Waring,  11  v.  Andress,  31  111.  322;  Ishmael  v. 
Ala.  988;  Planters',  etc.,  Bank  zk  Parker,  13  111.  324;  Heacock  v. 
Walker,  7  Ala.  926;  Pharis  v.  Leach-  Durand,  42  111.  230;  Stone  7/.  Man- 
man,  20  Ala  662;  Sanders  v.  Watson,  ning,  3  111.  530;  Towns  v.  Smith,  115 
14  Ala.  198.  Ind.  480;  Dewey  v.  Eckert,  62  111. 
I. — Meuz    V,    Anthony,    11  218,  wherein  it  is  said:   **  Unless  the 


Ark.  420,  wherein  the  court  says :  creditor  has  a  certain  claim  upon  the 
*'The  reason  and  propriety  of  this  rule  property  of  the  debtor,  he  has  no  con- 
is  obvious.  It  is  altogether  premature  cem  with  his  frauds."  See  also  Miller 
on  his  part  to  ask  of  the  chancellor  to  7/.  Davidson,  8  111.  518,  wherein  the 
set  aside  a  contract  for  the  purpose  of  doctrine  was  recognised, 
enabling  him  to  procure  satisfaction  Indlaaa.  —  Shirley  v.  Shields,  8 
of  a  debt,  until  he  has  first  had  his  Blackf.  (Ind.)  273;  Unknown  Heirs  v. 
claim  adjudicated  by  a  competent  Kimball,  4  Ind.  546;  West  r.  M'Carty, 
tribunal.  So  that,  should  the  prayer  4  Blackf.  (Ind.)  244,  wherein  the 
of  bis  bill  be  granted,  he  would  have  fraudulent  conveyance  covered  per- 
a  right  at  once  to  avail  himself  of  the  sonal  property. 

benefits  conferred  by  the  decree.     Un-  IOwa.-~Clark  v.  Raymond,  84  Iowa 

til  his  claim  is  so  adjudicated,  how-  251. 

ever»  even  admitting  the  transfer  of  Kians. — Tennent  v.  Battey,  18  Kan. 

the  propertr  to  have  been  fraudulent,  324. 

be  baa  no  right  to  complain  of  wrong  XantnOky. — Scott    v.     M'Millen,     i 

done  him."  Litt.    (Ky.)   302,    wherein    the  court 

This  rule,  however,  has  been  abro-  says:  **  Generally  speaking,  creditors 

gated  by  statute.    See  infra ^  p.  -^.  must  show  themselves  to  be  such,  by 

Oa]linsla.--*CaBtle  v.  Bader,  23  Cal.  obtaining    judgment   at    law,   before 

76;  Bickerstaff  V.  Doub,  i9Cal.  109.  they  will  be  allowed   to  apply  to  a 
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Why  Jndgmtiit  Ii  Meoanary. — The  necessity  of  first  obtaining  a  judg- 
ment at  law,  before  resorting  to  equity  to  avoid  fraudulent  con- 
veyances, does  not  arise  from  the  want  of  jurisdiction  to  investigate 

court  of  chancery  to  investigate  any  State   Bank  v.  Brown,  31  Miss.  454, 

fraud  alleged  to  have  been  committed  and  Farned  v.  Harris^  11  Smed.  &  M. 

by  their  debtor  in  alienating  his  prop-  (Miss.)  366. 

erty."     Citing  Smither    v.  Lewis,    i  HlflMnixl. — Lackland  zk  Smith,  5  Mo. 

Vern.  398;  Shirley  v.  Watts,   3  Atk.  App.  153,  wherein  Bake  well,  J.,  says: 

200.  **  The  general  rule  is,  that  where  the 

See  also  the  following  cases,  estab-  demand  is  merely  leg^l,  and  the  resort 

lishing    this    proposition :   Anderson  is  to  equity  to  set  aside  a  fraudulent 

t'.  Bradford,  5   J.  J.  Marsh.  (Ky.)    73;  conveyance,  the  complainant  mustob- 

Wickliffes  v.   Lyon,   5   J.    J.   Marsh,  tain  a  judgment  at  law  before  filing 

(Ky.)  84;  Scott  v.M'Millen,   i  Litt.  his  bill." 

(Ky.)  302;  Monroe  v.  Cutter,  9  Dana  See  also  the  following  cases,  which 

(Ky.)  93;  Halbert  v.  Grant,  4  T.   B.  sustain  the  proposition :  Spitz  v.  Ker- 

Mon.  (Ky.)  580;  M'Kinley  i'.  Combs,  foot,  42  Mo.  App.  77;  Dodd  v.  Levy, 

I  T.  B.  Mon.  (Ky.)  105,  wherein  it  is  10  Mo.  App.  121;  Carr  v,  Parker,    10 

said    that    "the    doctrine    is    incon-  Mo.  App.   364;  Crim   v.  Walker,   79 

trovertibly  established."     See  further  Mo.  335;  Martin  v,  Michael,  23  Mo. 

Waller  v.  Todd,  3  Dana   (Ky.)  503,  50;   Merry  z\  Fremon,   44  Mo.   518; 

wherein  the  doctrine  was  recognized.  Alnutt  v.  Leper,  ^  Mo.  319. 

Maine. — Skeele  v.  Stanwood,  33  Me.  Montana. — Botcner     v.      Berry,    6 

307.     See  also    Dana  v,   Haskell,  41  Mont.  448. 

Me.  25.  Nebraska. — Weinland  v.  Cochran,  9 

Maryland. — Rich  v.  Levy,  16  Md.  74,  Neb.  480. 

follotving  Uhl  v,  Dillon,  10  Md.  500.  New  Jersey. — Francis  v,  Lawrence, 

See  also   Balls  xk  Balls,  69  Md.  388,  48  N.  J.  Eq.  508,  wherein  the  court 

wherein     the    court    says :    "  Except  says :     "  The   reason   that  a  court  of 

where  changed  by  statute,  it  is  an  in-  chancery  will  not  take  cognizance  of 

variable  rule  that  the  holder  of  a  debt  the  claim  of  a  general  creditor  is,  that 

cognizable  at  law  cannot  obtain  relief  until  such  claim   has  ripened  into  a 

in  equity,  until  he  has  shown  that  his  judgment  the  creditor  has  no  lien  to  be 

legal  remedies  are  inadequate."  enforced  against  the  property.      The 

Massadmsetts.— Geer  xk  Horton,  159  court    of  chancery,    in    these    cases, 

Mass.  259,  citing  Carver  v.  Peck,  131  comes  in  to  aid  the  law  in  enforcing 

Mass.  291 ;  Pettibone  v,  Toledo,  etc.,  the   lien,   and   to   this  end   to  sweep 

R.  Co.,  148  M«ss.  417.  away  any  impediment  which  may  have 

Mlcliigan. — Blish  v.  Collins,  68  Mich,  been  interposed,  which  would  prevent 

5^2;  Nugent  v.  Nugent,  70  Mich.  52;  the  creditor  from  enjoying  the  fruits 

Millar    V,   Babcock,    29    Mich.    526;  of    his    proceedings   at  law;  and  the 

Tyler  v,  Peatt,  30  Mich.  63 ;  Maynard  rule,  elsewhere  stated  generally,   un- 

V.  Hoskins,  9  Mich.  485.  doubtedly  is,  that  none  but  a  judg- 

Minnesota. — Massey  v,   Gorton,    12  ment  creditor  can  maintain  a  cred- 

Minn.  145.  itors'  bill." 

MIsslsrippl. — Bern^man  v,  Sullivan,  To  the  same  effect  are  Edgar  v, 
13  Smed.  &  M.  (Miss.)  75;  Vasser  v.  Clevenger,  3  N.  J.  Eq.  258;  Fleisch- 
Henderson,  40  Miss.  519;  Ferguson  man  v.  Young,  9  N.  J.  Eq.  620;  Mel- 
V,  Bobo,  54  Miss.  121;  Hilzheim  t>.  ville  xk  Brown,  16  N.  J.  L.  363; 
Drane,  10  Smed.  &  M.  (Miss.)  556,  Swayze  v,  Swayze,  9  N.  J.  Eq.  273; 
wherein  the  creditor  sought  to  assail  a  Williams  v.  Winans,  22  N.  J.  Eq.  573; 
transfer  of  personal  property  as  fraud-  Davis  x\  Dean,  26  N.  J.  Eq.  436; 
ulent;  Snodgrasst/.  Andrews, 30  Miss.  Robert  t;.  Hodges,  16  N.  J.  Eq.  299. 
472 ;  Comstock  v.  Rayford,  i  Smed.  &  See  also  the  K>nowing  cases,  whcre- 
M.  (Miss.)  423,  wherein  the  doctrine  in  the  doctrine  is  recognized:  Has> 
is  recognized.  See  also  Hamilton  v,  ton  v,  Castner,  31  N.  J.  Eq.  697; 
Mississippi  College,  52  Miss.  65,  Green  x\  Tantum,  19  N.  J.  Eq.  105. 
wherein  the  court  says :  *♦  He  [the  New  Toilc. — Cramer  v.  Blood,  57 
creditor]  must  have  a  judgment  and  Barb.  (N.Y.)  155;  Clarkson  v.  De- 
lien  when  he  files  his  bill."     Citing  Peyster,  3  Paige  (N.  Y.)  320;  Brinker* 
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fraud,  but  it  results,  as  is  sometimes  stated,  from  the  fact  that 
ordinarily  a  court  of  law  is  the  proper  forum  in  which  to  establish 
debts ;  and  another  reason  assigned  why  a  judgment  at  law  should 

hoff  V.  Brown,  4  Johns.  Ch.  (N.  Y.)  lently  conveyed  under  a  statute,  and 

671 ;  Thurber  v,  BLanck,  50  N.  Y.  80;  that  the  recovery  of  a  judgment  was 

Field  V,  Chapman,  13  Abb.  Pr.  (N.  Y.  not  a  prerequisite.     Paxson,  J.,  in  de- 

Supreme  Ct.)  320, 22  How.  Pr.(N.Y.)  livering    the    opinion    of    the    court, 

329,  ajfirmed in  15  Abb.  Pr.  (N.  Y.)  434,  refrained  from  discussing  the  question 

24   Mow.  Pr.    (N.   Y.)  463;  Briggs  v.  as  to  whether  a  judgment  would  have 

Austin,  129  N.  Y.  2xA^  following  Sul-  been    necessary    had     the    suit    been 

livan  V,  Miller,  106  N.  Y.  635 ;  Dun-  brought  in  the  lifetime  of  the  debtor, 

levy  V.  Tallmadge,  29  How.  Pr.  (N.  but  he  said:  *' It  may  be  that  in  such 

Y.  Ct.  App.)  397;  Storm  v,  Waddell,  case  the  creditors  would   have   been 

3  Sandf.  Ch.  (N.  Y.)  494;  Cropsey  v,  compelled  to  commence  proceedings 

McKinney,    30    Barb.    (N.    Y.)    47;  at  law  to  establish  their  claims  before 

Bownes  v.  Weld,  3  Daly  (N.  Y.)  253;  filing  their  bill,  though  the  statute  of 

Bishop  V.  Halsey,  13  How.  Pr.  (N.  Y.  13  Elizabeth  extends  the  benefit  of  its 

Super.  Ct.)  154,   3  Abb.  Pr.  (N.  Y.)  provisions  to  all  creditors  alike,  with- 

400;     Willetts    V,    Vandenburgh,    34  out  regard  to  the  character  of  their 

Barb.    (N.    Y.)    424;     Wiltshire     v.  claims." 

Idarfleet,    i    Edw.  Ch.    (N.  Y.)  654,  Bontti  CarOUna. — Suber  v.  Chandler, 

iprherein    the    creditor  was    not    per-  18  S.  Car.  526,  wherein  the  court,  in 

mitted    to    set    aside     a    fraudulent  determining  when  the  statute  of  limi- 

conveyance  of  personal  property,  al-  tations  begins  to  run,  says:  "It  has 

though  the  debtor  was  insolvent  and  been  often  held  that  a  creditor,  before 

the  transfer  was  made  with  the  inten-  attempting  to  assail  the  conveyance  of 

tion  of   absconding  with   the  avails ;  his  debtor,  must  not  simply  be  appar- 

Lawton    v.    Levy,  2  Edw.    Ch.    (N.  ently  unable  to  secure  payment  other- 

Y.)    197,  wherein  it  was  determined  wise,  but  must  absolutely  fail  to  do  so 

that  simple  contract  creditors  could  after  exhausting  all  legal  effort  to  that 

not  assail  as  fraudulent  an  assignment  end    by    judicially    establishing    his 

for  the  benefit  of  creditors.  debt." 

See  also  Kamp  v.  Kamp,  46  How.  See  also  State  v.  Foot,  27  S.  Car. 

Pr.  (N.  Y.  Supreme  Ct.)  143,  where-  340;  Hall  xk  Joiner,  i  S.  Car.  186;  Eno 

in  the  doctrine  was  recognized.  v.  Calder,  14  Rich.  Eq.  (S.  Car.)  154; 

See    further    the    following    cases,  Austin  v.  Morris,   23   S.    Car.    393; 

which  denied  the  right  of  a  creditor  Miller  v.  Newell,  20  S.  Car.  138. 

at  large  to  attack  an  unfiled  mortgage  In  this  state  it  is  not  necessary  that 

as  void  under  Act  N.  Y.  1833:  Niag-  all,  or  any,  of  the  creditors  in  whose 

an&  County  Nat.   Bank  v.  Lord,   33  behalf  an  action  to  avoid  a  fraudulent 

Hun     (N.    Y.)    557;    Thompson    v.  conveyance  is  brought,  shall  be  judg- 

Van  Vechten,  27  N.  Y.  568,  and  Jones  ment  creditors,  except  the  one  named 

V.  Graham,  77  N.  Y.  628.  as  plaintiff.     State  v.  Foot,  27  S.  Car. 

Hortli  OaroUna. — Rambaut  v.   May-  340,  the  court  saying :  "The  reason  of 

field,  I  Hawks.  (N.  Car.)  85;  Wheeler  this   is  obvious.     If  any  one  of    the 

V.  Taylor,  6  Ired.  Eq.  (N.  Car.)  225;  creditors  is  in  a  position  to  institute 

Clark  V.  Banner,  i  Dev.  &  B.  Eq.  (N.  the  action,  he  may  do  so;  and  if  the 

Car.)   608;   Smitherman  v.   Allen,  6  action    results    in    making    equitable 

Jones  Eq.  (N.  Car.)  17.  assets,  then  all  the  others,  even  simple 

See  also  obiter  in  Carr  v.  Fearing-  contract    creditors,    are    entitled    to 

ton,  63  N.  Car.  560,  wherein  the  bill  share  therein,  and  hence  the  action 

was  filed  under  a  statute  by  a  creditor  may  be  brought  for  their  benefit,  even 

at  large.  though  they  might  not  be  in  a  position 

OngOB. — ^DawBon  v,  CoSej,  12  Ore-  to  enable  them  to  institute  the  action 

gon  519.  on   their  own  behalf.    If  the  person 

PemuiylTaiila. — In  Fowler's  Appeal,  named  as  the  plaintiff  is  a  judgment 

87  Pa.  St.  449,  it  was  determined  that  creditor,  and  has  exhausted  his  legal 

after  the  decease  of  the  debtor,  cred-  remedies,  then  he  may  maintain  an 

iters  of  all  classes  had  liens  upon  the  action  to  set  aside  a  fraudulent  deed 

land  which  the  decedent  had  fraudu-  whereby   property   has    been   placed 
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be  first  recovered  is,  that  the  aid  of  the  court  is  given  for  the  en* 
forcement  of  a  lien  and  the  removal  of  an  obstruction  in  the 
way  of  an  execution  at  law,  and  the  creditor  must  show  that  he 
has  such  a  lien,  and  either  has  issued,  or  is  entitled  to  issue,  an 
execution.^ 

beyond  the  reach  of   his  execution,  Although  the  creditor   seeks  to  re- 

and  when  such  deed  is  set  aside  the  cover  the  purchase  price  of  goods  sold, 

other  creditors,  as  a  matter  of  equity,  and  which  after  the  sale  were  fraudu- 

are  entitled  to  share  in  the  proceeds  lently  conveyed  by  the  debtor,  a  Judg- 

of  the  property  thus  subjected  to  the  ment  at  law,  together  with  a  return  of 

payment  of  debts,  and  hence  the  ac-  nuita  bcna  upon  an  execution,  are  pre- 

tioa  may  t>e  instituted  by  the  ]udg-  requisites.     Wiltshire  zk  Marfieet,   i 

ment  creditor  on  his  own  behalf  as  Edw.  Ch.  (N.  Y.)  654. 

wall  as  on  behalf  of  the  other  cred-  mqHaeaaoe— depoa  la  Petlor'a  Vnm- 

itors,    who,    though    not   entitled  to  laea  to  Pay. — The  creditor  will  not  be 

bring  such  an  action,  are,  neverthe-  excused  from  showing  a  judgment  be- 

less,  equitably  entitled  to  share  in  its  cause  of  the  fact  that  he  was  induced 

fruits."  to  delay  the  institution  of  an  action 


--  Duberry   v.    Clifton,    until  his  debt  was  barred  by  profes- 
Cooke  (Tenn.)  328.  sions    of   honest    intentions    by    the 


«->  Under    the     system     of  debtor  and  a  solicitude  to  discharge 

blended  law  and  equity  in  Texas,  a  the  debt.     Wickliffes  v.  Lyon,  5  J.  j. 

creditor  may  sue  to  recover  the  in-  Marsh.  (Ky.)  84. 
debtedness  due  to  him,  and  also,  in        1.  Young  v.  Frier,  9  N.  }.  Eq.  469^ 

the  same  suit,  seek  to  set   aside   a  See  also  Scott  v.  M'Millen,  i  Litt. 

fraudulent  conveyance  of  land  made  (Ky.)  302,  wherein  it  is  said  that  after 

by  the  debtor.    Cassaday  v.  Ander-  the  creditor's  demand  is  established 

son,  53  Tex.  527;   Shirley  v,   Waco  by  the    determination  of  a  court  of 

Tip  R.  Co.,  78  Tex.  131.  law,   "the  court  of  chancery,  acting 

Ttavlala.  ^^  Chamber layne   v.  Tem-  within  the  acknowledged  limits  of  its 

pie,  2  Rand.   (Va.)   384;   Rhodes  v.  jurisdiction,  will  search  out  the  fraud 

Cousins,  6  Rand.  (Va.)  188;  Kelso  v.  and  clear  away  all  obstructions  to  the 

Blackburn,  3  Leigh  (Va.)  399;  Tate  effectual  execution  of  the  judgment;*' 

V,  Liggat,  2  Leigh  (Va.)  99.    In  this  Haston    v.   Castner,    31    N.    J.    Eq. 

state,    however,    the    rule    has    been  697,  wherein  the  court  says  that  there 

abrogated  by  statute.   See  tir/>'a,  VIL,  is  quite  an  array  of  decisions  to  the 

4,  b,  (4).  effect  that  a  judgment  Is  necessary, 

WadttB9lOB.*-Thompson    v.    Caton,  and  that    ''upon  an  examination  of 

3  Wash.  Ter.  31.  these  cases  it  will  be  found  that  the 

WtaMMMla.  —  North    Hudson    Mut.  reason  given  in  them,  while  the  gen- 

BIdg.,  etc.,  Assoc.  ».  Childs,  86  Wis.  eral  creditor  is  excluded  from  such  a 

292;   Gilbert  v.  Stockman,   81   Wis.  course  of  relief,  is  that  his  debt,  until 

602;  Cornell  v.  Radway,  22  Wis.  260.  entered  of  record,  is  no  charge  or  lien 

OlBltaA    BMea.  —  Smith     v.    Fort  upon  the  property  alleged  to  have  been 

Scott,  etc.,   R.  Co.,  99  U.    S.    398;  illegally     transferred;"     Oakley    v, 

Stewart  v.  Pagan,  2  Woods  (U.  S.)  Pouiid,   14  N.    J.    Eq.    178,    wherein 

2tK;  Claflin  v,  McDermott,  20  Blatchf.  Green,  Ch.,  says:  "The  real  ground 

(U.  S.)  522;  Putney  v.  Whitmire,  66  for  not  sustaining  the  bill  of  a  gen- 

Ped.  Rep.  ^85 ;  Dahlman  v,  Jacobs,  15  eral    creditor  for    relief   against  the 

Ped.  Rep.  863.  fraudulent  disposition  of  his  debtor's 

Day  V.  Washburn,  24  How.  (U.  S.)  property,  is  that  the  debt  is  no  charge 

353,  wherein  the  object  of  the  bill  was  or    lien    upon    the    property    of   the 

to  set  aside  as  fraudulent  an  assign-  debtor." 
ment  for  the  benefit  of  creditors.  To  the  same  eflfect,  and  In  support 

See  also  Talley  v.  Curtain,  54  Fed.  of  the  reasons  given  in  the  text,  are 

Rep.  43,  wherein  the  necessity  for  a  the     following     cases :     Swayse     tr. 

judgment  is  recognized  as  a  general  Swayze,  9  N.  J.  Eq.   273;  Moore  v. 

proposition.  Ragland,  74  N.  Car.  343;   Storm  v. 

Aettoa  by  Mler  Ibr  Pnrehase  Mee  of  Waddell,  2  Sandf.  Ch.  (N.  Y.)  494.  In 

VtanftnlNitlyConTefSd  by  Debtor. —  the  last  case  Sandf ord,  V.  Ch.,  statea 
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As  said  by  Chancellor  Kent  :^  "The  reason  of  the  rule  seems  to 
be»  that  until  the  creditor  has  established  his  title  he  has  no  right 
to  interfere,  and  it  would  lead  to  an  unnecessary,  and  perhaps  a 
fruitless  and  oppressive,  interruption  of  the  exercise  of  the  debtor's 
rights.  Unless  he  has  a  certain  claim  upon  the  debtor,  he  has  no 
concern  with  his  frauds.*'  ^ 

(2)  As  Prerequisite  to  Obtaining  Injunction.  —  Another  well- 
settled  rule  is,  that  a  creditor  at  large  has  no  right  to  interfere 
with  the  debtor  in  the  disposition  of  his  property,  and  equity,  in 
general,  will  not  grant  an  injunction  against  contemplated  fraudu- 
lent conveyances,  unless  the  creditor  has  first  recovered  a  judg- 
ineDt.3 

with  great  p^rspicultj  the  dlttlnctioQ  17  Iowa  494;  BaUs  v,  BaU8,69  Md.398; 

between    the    grounds    upon    which  Hubbard  v.  Hubbard,  14  Md.  556;  uhl 

chancery  entertains  bills,  on  the  one  v,  Dillon,  10  Md.500;  Rich  t^.Xevj.iG 

hand  to  set  aside  fraudulent  convej-  Md.  74,  fifliavfinf  Uhl  t^.  Dillon,  10 

ances  of  land,  and  on  the  other  to  sub-  Md.5oo;Spita  v,  Kerfoot,43  Mo.  App. 

ject  equitable  interests  and  choses  in  77 ;  Oaklej  v.  Pound,  14  N .  J.  Eq.  178, 

action.  wherein  it  is  said  that  **the  complain- 

1,  Wigffins  V,  Armstrong,  a  Johns,  ant  must  have  a  lien  by  judgment  and 

Ch.  (N.  Y.)  144.    See  also  Mciubben  execution  or  by  attachment  to  author- 

V.  Barton,  i  Mich.  J13,  and  Young  v.  ize  him  to  ask  for  the  aid  of  a  court  of 

Frier,  9  N.  J.  Eq.  465,  wherein  Chan-  equity;"   Young  v.  Frier,  9  N.  }.  Eq. 

cellor  Kent  is  quoted.    See  further  465,  wherein  it  was  determined  that  a 

Doaier  v,  Dozier,   i  Dev.   &  B.  Eq.  creditor  at  large  was  not  entitled  to 

CN.  Car.)  107.  interfere   with  a   judgment    creditor 

a.  SMngnoir  of  tlia  Bala. — ^The  rule  even  if  the  debtor  and  such  judgment 

requiring  a  judgment  as  a  prerequisite  creditor  were  practicing  the  grossest 

to  a  suit  to  set  aaide  a  fraudulent  con-  fraud ;  Edgar  v.  Clevenger,  3  N.  }.  Eq, 

veyance  has   been   characterized    by  256,464,  9N.  }.  Eq.  258;  Hunt  v,  Fieldt 

Deady,  ).,in  Hahn  v.  Salmon,  20  Fed.  9  N.  }.  Eq.  30;  Melville  v.  Brown,  16 

Rep.  801,  as  a  technical  and  arbitrary  N.  J.  L.  363;  Brooks  v.  Stone,  11  Abb. 

one  which  is  not  to  be  regarded  as  in-  Pr.  (N.  Y.  Supreme  Ct.)  220;  Moran 

flexible, and  whose  maintenonce  is  not  v.  Dawes,  Hopk.(N.  Y.)  365 ;  Reubens 

of  more  importance  than  the  ends  of  v,  }oel,  13  N.  Y.  ^^^  affirmed  sub  nom, 

justice.  Neustadtv.  Joel,  2Duer(N.  Y.)  530; 

See  also  National  Tradesmen's  Bank  Bowry  v,  Odell,  4  Ohio  St.  623, wherein 

V.  Wetmore,  124  N.  Y.  249,  wherein  it  is  said  that  a  bill  to  enjoin  the  dis- 

Bradley,  ].,  says :  "  This  rule  is  not  so  position  by  the  debtor  of  his  property 

unrelenting  as  to  deny  to  a  party  the  before  a  judgment  has  been  obtained 

interposition  of  the  equity  powers  of  is  the  creature  of  statute ;  Artman  v, 

thecourt,  when  the  situation  is  such  as  Giles,    155   Pa.  St.   409;  Stewart   v, 

to  render  impossible  the  aid  of  a  court  Fagan,  2  Woods  (U.  S.)  215 ;  Rhodes 

oi  law  to  there  take  the  preliminary  v.  Cousins,  6  Rand.  (Va.)  188;  North 

steps  and    produce   what   ordinarily  Hudson   Mut.  Bldg.,  etc.,  Assoc,    v. 

mar  be  treated  as  the  condition  pre-  Childs,  86  Wis.  292  citing  Reubens, 

ceoent  to  the  application  for  equitable  v  Joel,  13  N.  Y.  488 ;  Montague  v.  Hor- 

relief."  ton,  12  Wis.  606. 

See  further,  infrti^  9,  Insolvency  of  Tlia  Argvnaevl  agalaal  lUowiag  aa  Ib- 

DMorasBncnseforNotBmkttustinf  luettOB  at   the  suit  of  a  creditor  at 

Legal  Remedies  \    and   10,    Nonrest-  large  is  that  the   practice  would  be 

demce  of  Debtor  as  Bncmso  for  Not  susceptible  of  enormous  abuse  if  every 

Bxhausting  Legal  Remedies.  suspicious  or  unscrupulous  self-assert- 

a  Cubbedge  v.  Adams,  42  Ga.  124;  ed  creditor  might,  without  any  proof 

Peyton  v.  Lamar,  42  Ga.  131 ;  Bigelow  of  his  own  claim,  arrest  the  regular 

V.  Andress,  31  111.  322 ;  Clark  v,  Rav-  process  of  law,  and  tie  the  hands  of 

moody  84  Iowa  251  ;Buchanan  t^. Marsh,  the  debtor  and  his  bona  fide  creditors, 
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(3)  Suits  to  Reach  Property  Fraudulently  Purchased  in  Name 

of  Volunteer. — The  recovery  of  a  judgment  at  law  is  necessary 
before  resorting  to  equity  to  reach  property  which  the  debtor  has 

by  vague  and  geheral  charges  of  fraud  to  hold  his  lands  until  a  judgment  maj 

and  collusion.  P^r  Mitchell,  J.,  in  Art-  be  recovered  against  him." 

man  v.  Giles,  155  Pa.  St.  409.  New  Toik  Statata.— Code  N.  Y.,  ^ 

See  also,  to  the  same  effect,  Young  v.  219,  which  provides  that  '*  where,  dur- 
Frier,  9  N.  J.  Eq.  465;  Batchelder  v,  ing  the  pendency  of  an  action,  it  shall 
Altheimer,  10  Mo.  App.  181,  wherein  appear  by  affidavit  that  the  defendant 
Bakewell,  J.,  said: '*The  courts  cannot,  threatens  or  is  about  to  remove  or 
at  the  instance  of  a  creditor  at  large,  dispose  of  his  property  with  intent  to 
restrain  a  debtor  in  the  enjoyment  and  defraud  his  creditors,  a  temporary  in- 
disposition of  his  property.  To  do  so  junction  may  be  granted  to  restrain 
would  open  a  wide  door  for  much  mis-  such  removal  or  disposition,"  author- 
chief,  making  the  rights  of  the  citizen  izes  such  relief  in  '*  the  single  case 
dependent  on  the  uncertain  discretion  where,  pending  a  suit  in  which  judg- 
of  judges  instead  of  the  well-defined  ment  is  about  to  be  recovered,  the  de- 
rules  of  law."  fendant    threatens    or    in    some  way 

The  Inatttatlcm  of  an  Action  at   Law  manifests    an    intent    to    place    his 

against  the  debtor  does  not  entitle  the  property  beyond  the  reach  of  an  exe- 

creditor  to  an  injunction.    Brooks  v.  cution,"   and  if    the  fraud  has  been 

Stone,  II  Abb.  Pr.  (N.  Y.  Supreme  already  perpetrated    the    creditor    is 

Ct.)  220;  Phelps  V.  Foster,  18  111.  309.  left  to  the  remedies  previously  exist- 

Secoveiy  ofYerdlot. — Even  after  the  ing.  Reubens  v.  Joel,  13  N.  V.  ^88, 
recovery  of  a  verdict,  but  before  judg-  affirmed  sub  nam.  Neustadt  v.  Joel,  2 
ment  has  been  perfected,  the  creditor  Duer  (N.  Y.)  530,  wherein  the  com- 
is  not  entitled  to  an  injunction  PLi^unst  plaint  alleged  that  before  the  com- 
the  disposition,  by  the  debtor,  of  his  mencement  of  the  action  the  plaintiff . 
property.  Moran  v.  Dawes,  Hopk.  had  made  a  fraudulent  assignment, 
(N.  Y.)  365.  In  this  case  the  de-  and  a  prayer  for  an  injunction  to  re- 
fendant,  after  the  recovery  of  a  strain  an  auctioneer  from  selling  a 
verdict,  advertised  the  sale  of  the  portion  of  the  property  so  conveyed 
whole  of  his  real  property  at  pub-  was  denied.  Ovffrrir/ijf^Mottv.  Dunn, 
iic  auction,  and  the  court  said :  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  225. 
-*The  case  •  »  »  does  not  rest  upon  Followed  in  Brooks  v.  Stone,  ii 
the  doctrines  concerning  fraudulent  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  220, 
conveyances.  The  defendant  is  about  wherein,  before  the  commencement  of 
to  sell  his  lands  by  public  auction;  the  plaintifTs  action,  the  defendant 
in  order,  as  the  bill  alleges,  to  elude  had,  as  alleged,  confessed  a  judgment 
the  judgment  which  the  complainant  in  fraud  of  the  rights  of  creditors, 
may  recover.  The  meditated  fraud  Although  the  plaintiff  had  attached 
consists  in  an  intention  not  to  pay  real  property  which  was  about  to  be 
the  judgment  which  may  be  re-  sold  under  such  judgment,  the  court  re- 
covered; and  the  conversion  of  the  fused  to  enjoin  the  sale.  Cited  and 
defendant's  lands  into  money  may  approved  in  New  York  Ice  Co.  t». 
prevent  or  impede  the  effect  of  an  North  Western  Ins.  Co.,  12  Abb.  Pr. 
execution  against  his  property.  But  (N.  Y.  Ct.  App.)  414. 
such  an  intention  does  not  deprive  a  OUo  StHfeate. — Act  Ohio  Feb.  25, 
debtorof  his  power  of  alienating  to  any  1848,  amendatory  of  Ch.  Prac.  Actof 
person  who  may  purchase  in  good  1831  (46  Ohio  Laws  96),  authorized 
faith.  •  •  ♦  Here  is  no  collusion  or  the  filing  of  a  bill  to  enjoin  the  debtor 
fraudulent  concert  with  any  person  as  a  from  disposing  of  his  property  pend- 
purchaser  or  trustee.  The  sales  which  ing  an  action  at  law  and  before  judg- 
the  defendant  is  about  to  make  may  be  ment.  The  pendency  of  the  action  at 
wholly  free  from  any  fraud  between  law  was  indispensable  to  authorize  the 
him  and  the  purchasers.  No  decree  filing  of  such  a  bill,  and  the  action 
for  relief  can  be  made  upon  this  bill,  could  not  be  considered  as  pending 
The  sole  object  of  this  bill  is  the  in-  until  process  had  been  issued.  Bowry 
junction;  and  the  sole  object  of  the  v.  Odell,  4  Ohio  St.  623. 
injunction  is  to  compel  the  defendant  WlaconilB  BUtnte. — Rev.  Stat.  Wis., 
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purchased  and  fraudulently  procured  to  be  conveyed  to  a  third 
person.^ 

(4)  Statutes  Authorizing  Suits  by  Creditors  at  Large. — In  Ala- 
bama, Arkansas,  Indiana,  Maryland,  Mississippi,  North  Carolina, 
Tennessee,  Virginia,  and  West  Virginia,  statutes  have  been  enacted 
dispensing  with  the  recovery  of  a  judgment  before  resorting  to 
equity  to  set  aside  fraudulent  conveyances  ;  and  in  South  Caro- 
lina a  creditor  at  large  is  permitted  to  attack,  as  fraudulent, 
assignments  for  the  benefit  of  creditors.^ 

h  2774*  authorized  the  court  to  grant  to  set  aside  a  fraudulent  conveyance, 

an  injunction  pending  the  suit  when  and  is  not  in  aid  of  a  judgment,  but  is 

the  defendant  Uireatens  or  is  about  to  treated  as  one  to  reach  equitable  assets 

make  a  fraudulent  conveyance.    ''The  of  the  debtor.     Famed  t'.  Harris,  11 

injunction  contemplated  by  this  sec-  Smed.  &  M.  (Miss.)  366;   Scoville  v, 

tion  is   only  by  way  of    provisional  Halladav,  16  Abb.  N.  Cas.  (N.  Y.  Su- 

remedy,    and  •   •  •   one    cannot    be  preme  Ct.)  43. 

made  a  party  against  whom  no  cause  2.  Alabama. —  Code  1886,  ^  3544 
of  action  is  shown  to  exist,  simply  for  (Code  1876,  ^  3886),  provides  as  fol- 
the  purpose  of  restraining  his  conduct  lows :  **  A  creditor  without  a  lien  may 
by  injunction;  and  as  to  property  file  a  bill  in  chancery  to  discover,  or  to 
already  fraudulently  conveyed  •  ♦  ♦  subject  to  the  payment  of  his  debt,  any 
no  injunction  can  go  against  the  property  which  has  been  fraudulently 
grantee  where  the  plaintiff  is  merely  transferred  or  conveyed,  or  attempted 
a  creditor  at  large  of  the  grantor.''  to  be  fraudulently  transferred  or  con- 
North  Hudson  Mut.Bldg.,  etc.,  Assoc,  veyed,  by  his  debtor."  Reynolds  v, 
V.  Childs,  86  Wis.  292.  Welch,  47  Ala.  300;  Todd  v,  Neal,  49 

Blgliti  of  Attifllilng  Gredtton. — As  to  Ala.  275 ;  Crawford  v.  Kirksey,  50  Ala. 

whether  a  creditor  who  has  levied  an  590;  Lide  v.  Parker,  60  Ala.  165 ;  Evans 

attachment  is  entitled  to  an  injunc-  v.   Welch,  63  Ala.   250;   Lehman  v, 

tion,  see  infra,  VH.,  11.  Meyer,    67    Ala.    396;    Bromberg   v, 

1.  Griffin  V,  Nitcher,  57  Me.  270;  Heyer,  69  Ala.  22;  Weis  v.  Goetter,  72 
Webster  v.  Clark,  25  Me.  313;  Over-  Ala.  259;  Zelnicker  v,  Brigham,  74 
mire  v,  Haworth,  ^  Minn.  372,  and  Ala.  59B;  Jones  v.  Massey,  79  Ala.  370; 
Massey  v,  Gorton,  12  Minn.  145;  in  Carter  v.  Coleman,  82  Ala.  177;  Ruse 
which  two  latter  cases  it  was  deter-  v,  Bromberg,  88  Ala.  619;  Jones  v, 
mined  that  the  trust  resulting  in  favor  of  Smith,  92  Ala.  455;  Freider  t'.  Lien- 
creditors,  under  Gen.  Stat.  Minn.  1878,  kauff,  92  Ala.  469;  McGhee  v.  Import- 
c.  43,  4^  7,  8,  where  a  debtor  purchases  ers',  etc.,  Nat.  Bank,  93  Ala.  192 ;  Gib- 
land  in  the  name  of  another,  is  not  en*  son  v.  Trowbridge  Furniture  Co.,  93 
forceable  at  the  suit  of  simple  contract  Ala.  579. 

creditors.  See  also,  in  support  of  the  Arkaaaaa. — Act  March  31, 1887  (Acts 
necessity  for  a  judgment  in  such  cases,  1887,  p.  193),  provides  that,  ''in  suits 
Famed  v.  Harris,  11  Smed.  &  M.  to  set  aside  fraudulent  conveyances 
(Miss.)  366;  Haggerty  v,  Nixon,  26  N.  and  to  obtain  equitable  garnishments, 
J.  Eq.  42 ;  Scoville  v,  Halladay,  16  it  shall  not  be  necessary  for  the  plain- 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  43;  tiff  to  obtain  judgment  at  law  in  order 
Clark  V.  Strong,  16  Ohio  318.  to  prove  insolvency,  but  in  such  cases 

Sec  further  Gray  v.  Chase,  57  Me.  insolvency  may  be  proved  by  any  com- 

558,  wherein  a  creclitor,  having  recov-  petent  testimony,  so  that  only  one  suit 

ered  a  judgment,  made  a  levy  under  shall  be  necessary  in  order  to  obtain 

Rev.  Stat.  Me.,  c.  61,  ^   i,  upon  land  the  proper  relief.''  Riggin  v,  Hillard, 

which  the  debtor  had  procured  to  be  56  Ark.   476;  McFadden   v,  Hilllard 

conveyed  to  his  wife,  and  filed  a  bill  (Ark.  1892),  20  S.  W.  Rep.  404. 

against  the  debtor  and  his  wife  to  com-  In  Indiana,  a  creditor  at  large  is  per- 

pel  them  to  make  title.  mitted,  in  an  action  to  recover  his 

CBiaraotcr  of  AetUm. — An   action  to  debt,  to  assail  fraudulent  conveyances 

reach  property  paid  for  by  a  debtor  and  made  by  the  debtor,  under  Rev.  Stat, 

conveyed  to  a  volunteer  is  not  an  action  1881,  §  280,  providing  that,  when  the 
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OoastrQ«tioAofSutiittt. — Such  statutes  authorizing  creditors  at  large 

to  file  bills  to  attack  fraudulent  conveyances  abrogate  wholly  the 
preexisting  rule  requiring  the  creditor  to  have  a  judgment,^  and 
should  be  liberally  construed  so  as  to  effect  the  objects  designed 

action    arises    out    of    contract,    the  abrogated  the  rule  that  had  previously 

plaintiff  may  join  such  other  matters  existed  requiring  a  creditor  to  exhaust 

in  his  complaint  as  may  be  necessary  his  remedies  at  law  before  prcx^eeding 

for  a  complete  remedy  and  a  speedy  in  equity. 

satisfaction  of  his  judgment.     Love  v.  8«atlk  GandbUL-^en.  Stat.,  (  3016, 

Mikals,  II  Ind.  227 ;  Wood  v,  Ostram,  provides  as  follows :     **  Whenever  any 

29  Ind.  177 ;  Frank  v,  Kessler,  30  Ind.  debtor  shall  assien  his  or  her  property 

8;   Lindley  v.    Cross,  31    Ind.    106;  for  the  benefit  of  his  or  her  creditors, 

Field  t/.  Holzman,93  Ind.  20^;  PRelps  it  shall  and  may  be  lawful  for  any 

V,   Smith,   116   Ind.    400;    Borwen  v.  creditor  or  creditors,  •  •  •  to  insti- 

State,  121  Ind.  337;  Hamilton  t^.  Bar-  tute   proceedings    against    the    said 

ricklow,  q6  Ind.  401 ;  Barnes  v.  Sam-  debtor  or  assignee,  *  *  «  either  to 

mons,  129  Ind.  596.  attack  and  set  aside  the  said  deed  of 

Maryland. — Act  1835,  c.  380,  4  2,  pro-  assignment^  or  to  enforce  the  pro- 
vides *'that  in  no  case  of  a  proceed-  visions  thereof,  or  for  any  purpose 
ing  in  equity  to  vacate  any  convey-  whatever,  without  first  obtaining  and 
ance,  or  contract,  or  other  act  as  entering  up  judgment  against  the  said 
fraudulent  against  creditors,  shall  it  debtor,"  etc.  Pelaer  v.  Hughes,  27 
be  necessary  for  any  creditor  or  cred-  S.  Car.  408. 

itors,  plaintiff    or    plaintiffs,    in   the  Tmmenee.-— Mill.  &  V.  Code,  f  5031 

cause,  to  have  obtained  a  judgment  on  (Act  1852,  c.  365).    Harrison  x\  Hal- 

his    demand    in  order  to    the    relief  lum,  5  Coldw.  (Tenn.)  525 ;  Armstrong 

sought."  Balls  V,  Balls,  69  Md.  388;  v.  Croft,  3  Lea  (Tenn.)  191;  Brooks 

Hubbard    v,    Hubbard,   14  Md.  356;  z'.  Gibson,  7  Lea  (Tenn.)  274;  McBee 

Sanderson  v,  Stockdale,  11  Md.  568-;  rn  Bearden,  7  Lea(Tenn.)  733;  Allum 

Uhl  V.  Dillon,  10  Md.  500.  v,    Stockbridge,    8     Baxt.     (Tenn.) 

Mlailiilnpi. — Code,  ^  1&1.3,  provides  356. 
that  chancery  courts  *'shall  have  juris-  Virginia. — Code  1887,  ^  2460  (Code 
diction  of  bills  exhibited  by  creditors,  1873,  c.  175,  4  2),  provides  as  follows: 
who  have  not  obtained  judgments  at  '*  A  creditor,  before  obtaining  a  judg- 
law,  or,  having  judgments,  have  not  ment  or  decree  for  his  claim,  may 
had  executions  returned  unsatisfied,  to  institute  any  suit  which  he  might  in* 
set  aside  fraudulent  conveyances  of  stitute  after  obtaining  such  judgment 
property,  or  other  devices  resorted  to  or  decree,  to  avoid  a  rift,  conveyance, 
for  the  purpose  of  hindering,  delaying  assignment,  or  trans^r  of,  or  charge 
or  defrauding  creditors ;  and  may  sub-  upon,  the  estate  of  his  debtor,  de- 
ject the  property  to  the  satisfaction  of  clared  void  by  either  of  the  two  pre- 
the  demands  of  such  creditors,  as  if  ceding  sections  [relative  to  fraudulent 
complainant  had  a  judgment  and  eze-  conveyances] ;  and  he  may  in  such  suit 
cution  thereon  returned  'no  property  have  all  the  relief,  in  respect  to  said 
found.' "  Citizens'  Mut.  Ins.  Co.  ^^  estate,  which  he  would  be  entitled  to 
Ligon,  59  Miss.  316;  McBride  v.  State  after  obtaining  a  judgment  or  decree 
Revenue  Agent,  70  Miss.  716.  for  the  claim  which  he  may  be  entitled 

Nortti  CaxoIiBa.--Ord.  June  23,  1866,  to  recover,"  etc,  Ewing  v.  Fergu- 
4  18,  authorized  any  creditor,  without  son,  33  Gratt.  (Va.)  548;  Wallace  v. 
obtaining  a  judgment  at  law,  to  file  a  Treakle,  97  Gratt.  (Va.)  479;  John- 
bill  in  equity  to  set  aside  fraudulent  ston  v,  Straus,  26  Fed.  Rep.  ^ 
conveyances.  Carr  v,  Fearington,  63  Weat  VligLala.— Code,  c.  133,  f  2%  con- 
N.  Car.  560.  See  also  Roberts  v.  tains  substantially  the  same  provi- 
Lewald,  107  N.  Car.  305;  Hancock  v.  sions  as  Code  Va.,f  2460,  ^ftr/ra.  Tuft 
Wooten,  107  N.  Car.  9;  Dawson  Bank  v.  Pickering,  28  W.  Va.  350;  Wat- 
V.  Harris,  i^  N.  Car.  206;  and  LeDuc  kins  v.  Wortman,  19  W.  Va.  8a. 
V.  Brandt,  no  N.  Car.  289,  holding  See  also  supra.  Blending  of  Law 
that  the  blending  of  law  and  equity,  and Bqnity  inOueynrisdictiony^,^* 
and  the  commission  of  legal  and  1.  Lehman  f .  Meyer,  67  Ala.  396; 
equitable  powers  to  a  single  tribunal,  Riggin  v.  Hillard,  56  Ark.  476. 
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by  tbem.^  They  are  not  so  confined  in  their  meaning  as  to 
render  their  benefits  available  only  to  the  persona  who  originally 
extended  the  credit  and  authorize  the  bills  to  be  filed  by 
assignees.  ^ 

Unless  the  statute  expressly  requires  it,  it  is  immaterial  that 
the  bill  does  not  ask  a  discovery,^  But  they  do  not  authorize 
the  filing  of  a  bill  before  the  maturity  of  the  debt,*  nor  do  they, 
unless  it  is  expressly  so  provided;  authorize  a  bill  to  enjoin  a 
contemplated  disposition  by  the  debtor  of  his  property,* 

U]iit0d  fluiw  Ovvti  require  creditors  to  have  judgments,  notwith- 
standing statutes  of  the  states  in  which  such  courts  are  sitting, 
dispensing  with  judgments.^ 

r.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 
tion—{j)  In  General, — Another  class  of  cases  in  which  the  recov- 
ery of  a  judgment  is  necessary  before  filing  the  bill,  is  where  the 
creditor  seeks  satisfaction  of  his  demand  out  of  equitable  assets 
and  choses  in  action  of  the  debtor,  which  are  not  reachable  by  an 
execution,^ 

In  this  latter  case  it  is  said  that  the  States  courts  wiU  enforce  new  equita- 

effect  of  the  statute  is  **to  dispense  hie  rights  created  by  the  states ;  but 

with  the  useless  delay  and  e]q>en8e  in-  lay  down  the  rule  that  the  enforce- 

cident  to  obtaining  a  judgment  which  ment   thereof  must   not  impair  any 

it  is  known  in  advance  will  prove  fruit-  right  conferred  by  the  constitution  or 

less."    See  also    Citieens'  Mut.  Ins.  laws  of  the  United  States;  and  bills 

Co.  V,  Ligon,  59  Miss.  3x6.  by  creditors  at  large,  notwithstanding 

1.  Jones  V,  Smith,  9a  Ala.  455 ;  Rig-  such  state  statutes,  are  not  entertained, 

gin  V,  HiUard,  56  Ark.  476.  because  the  constitution  entitles  the 

5.  Jones  V,  Smith,  99  Ala.  455 ;  defendant  to  a  trial  by  jury,  and  the 
Ruse  V.  Bromberg,  88  Ala.  619.  Judiciary  Act  (Rev.  Stat.U.  S.,  k  723), 

3.  Zelnicker  v,  Brigham,  74  Ala.  provides  that  suits  in  equity  shall  not 
598,  wherein  it  was  determined  that  a  be  sustained  in  any  case  where  plain, 
bill  filed  under  Code  Ala.  1876,  ^  3886>  adequate  and  complete  remedy  is  ob- 
need  not  ask  discovery,  although  the  tainable  at  law. 

three  sections  immediately  preceding  7.  AMama, — Watts  f .  Gayle,  20  Ala. 

that    section    relate    to    bills  of  dis-  817;  Smith  i;.  Moore,  35  Ala.  76;  Van- 

covery.  degraaif  v,  Medlock,  3  Fort.  (Ala.) 

4.  McGhee  v.  Importers',  etc.,  Nat.  389;  Roper  v.  McCook,  7  Ala.  319; 
Bank,  93  Ala.  192 ;  Freider  v.  Lien-  Rugely  v,  Robinsonj  xo  Ala.  702. 
kauff,  92  Ala.  469;  Gibson  ti.  Trow-  Oolorailo.  —  Hood    v,  Saunders,   11 
bridge  Furniture  Co.,  93  Ala.  579;  Colo.  106;  BurdsaU  v.  Waggoner,  4 
Jones  V.  Massey,  79  Ala.  370.  Colo,  256;   Allen  v,  Trltch,  5  Colo. 

6.  Balls  r.  Balls,  69  Md.  388;  Hub-  222. 

bard  v,  Hubbard,  14  Md.  356;  Uhl  v.  VlovMa.  -^  Robinson  v,  Springfield 

Dillon,  10  Md.  500.  Co.,  21  Fla.  203. 

f.  Scott  V.  Neely,  140  U.  St  106;  HUhoIb. — Durand  7^  Gray,  229  111,  9; 
Atlanta,  etc.,  R.  Co.  v.  Western  R.  Winslow  xk  Leland,  128  111.304,338; 
Co.,  2  U.  S.  App.  227.  See  also  Anderson  v.  Hawhe,  115  III.  33;  Mo- 
Cates  IK  Allen,  149  U.  S.  451;  in  shier  v.  Meek,  80  111,79;  Bigelow  t>. 
which  case  it  was  determined  that  a  Andress,  31  III.  222 ;  Ishmael  v,  Par- 
Circuit  Court  of  the  United  States  ker*  13  111.  324;  Fus^e  v^  Stern,  17 
could  not  entertain  jurisdiction,  al-  111.  App.  429.  See  also  Miller  v,  Da- 
though  the  bill  had  been  originally  vidson,  8  111.  518,  wherein  the  doctrine 
filed  in  a  state  court,  and  under  the  is  recognised. 

state  statute  the  filing  of  the  bill  ere-  iMttana. — Mitchell  v.  Jones,  a  Ind. 

ated  a  lien.  These  decisions  recognise  39,  wherein  the  right  of  a  creditor  at 

the   general  proposition  that  United  large   to  maintain  a  bill  to  subject 
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BflMoni  te  Beqniriag  Judgment. — ^A  judgment  in  such  cases  is  nec- 
essary, where  the  remedy  exists  independently  of  statute,  not 
only  for  the  purpose  of  showing  that  the  complainant's  claim  has 
been  adjudicated,  but  for  the  further  reason  that  the  creditor 
must  show  by  the  issuance  of  an  execution,  and  its  return  unsat- 
isfied, that  he  is  remediless  at  law ;  and  statutes  expressly  confer- 
ring jurisdiction  to  entertain  such  bills,  with  few  exceptions, 
reauire  the  recovery  of  a  judgment.^ 

(2)  Under  Statutes. — In  a  few  states  the  right  to  file  such  bilk 
without  first  recovering  a  judgment  is  conferred  by  statute.^ 

equitable  interests  of  the  debtor  in  i  Paige  (N.  Y.)  308;  Child  v.  Brace, 

land  was  denied.  4  Paige  (N.  Y.)  309. 

Kentaoky. — Scott  v,  Wallace,  4  J.  J.  North  OaroUiut.— Bethell  v,  Wilson, 

Marsh.  (Kj.)  654.    See  also  Robinson  i  Dev.  &  B.  Eq.  (N.  Car.)  610;  Frost  v. 

T'.  West,  14  B.  Mon.  (Ky.)  3,  wherein  Reynolds,  4  Ired.  Eq.  (N.  Car.)  494; 

it  is  determined  that  '*a  creditor  can-  Donaldson  v.  State  Bank,  i  Dev.  £q. 

not  come  into  a  court  of  equity  to  have  (N.   Car.)    103,    wherein  Henderson, 

a  mortgage,  executed  by  his  debtor  to  C.  J.,  says:  **Nothing  is  clearer  than 

another  person,  foreclosed,  unless  he  that  a  mere  creditor  cannot  pursue  his 

has  obtained  a  judgment  for  his  debt."  debtor's  property  in  the  hands  of  a 

Maine. — Baxter  i;.  Moses,  77  Me.  465 ;  third    person."     See    also    Hook    v. 

Griffin  v,  Nitcher,  57  Me.  270;  Howe  Fentress,  Phil.  Eq.  (N.  Car.)  229. 

V,  Whitney,  66  Me.  17.  OWo. — Horst   v.  Dague,34  Ohio  St. 

Maiflachnaetti. — Weil    v,   Raymond,  371;  Clark  v.   Strong,   16  Ohio  318; 

143  Mass.  206;   Carver  v.  Peck,  131  Hays  r.  New  Baltimore,  etc., Turnpike, 

Mass.  291.   See  also  Thornton  v.  Mar-  etc.,  Co.,  i  Handy  (Ohio)  281. 

ginal  Freight  R.  Co.,   123  Mass.  32,  Khode  UlaiiA. — Ginn  v.  Brown,  14  R. 

wherein  it  was  said :     "  A  court    of  I.  524,  wherein  the  object  of  the  bill 

equity  has  no  general  jurisdiction  of  a  was  to  reach  an  interest  of  the  debtor 

bill  by  a  single  creditor  who  has  not  in  the  estate  of  his  deceased  father, 

recovered   a  valid   judgment  against  TemnoMoe. —  McKeldin    v,   Gouldy, 

his  debtor,  •  •  •  to  apply  to  the  pay-  91  Tenn.  677. 

ment  of  his  debt  property  of  the  debtor  Ylzslnla.  — Armstrong  v.   Pitts,    13 

in  the  hands  of  a  third  party."  Gratt.    (Va.)    235.     See    also    Mark- 

IQcldgaii.  —  Smith     v.     Thompson,  ham  v,  Guerrant,  4  Leigh  (Va.)  279. 

Walk.  (Mich.)  i;  Trask  v.  Green,  9  Wlscongin. — Goss  v,  Lester,   i  Wis. 

Mich.  358.  52,  wherein  the  doctrine  is  recognized. 

Mlflslflsliipi. — Fleming  v,  Grafton,  54  U&tted  States. — Smith  v.  Fort  Scott, 

Miss.  79;  Pulliam  v,  Taylor,  50  Miss,  etc.,  R.  Co.,  99  U.  S.  398,  wherein  tlie 

551,    citing    Famed    v.    Harris,     11  object  of  the  bill  was  to  subject  a  chose 

Smed.  &  M.  (Miss.)  366,    and  Brown  in    action  of  the  debtor.     It  was  de- 

T'.  State  Bank,  31  Miss.  458.     See  also  termined  that  the  recovery  of  a  judg- 

Mizell   T'.    Herbert,   12  Smed.   &   M.  ment  at  law  by  the  complainant  was  a 

(Miss.)     547,    wherein    the    creditor  prerequisite,  although  it  was  alleged 

sought  payment  out  of  his  debtor's  in  the  bill  that  the  debtor  was  insol- 

distributive    share  in  the  estate  of  a  vent, 

decedent.  StatUi  to  BeaCh  Property  Frandnlently 

New  Toilc. — Briggs  v,  Oliver,  68  N.  PnrOluui^  In  Name  of  Yolimteer. — As  to 

Y.  336;  Thurber  v,  Blanck,  50  N.  Y.  the  necessity    of    first    recovering   a 

80;  Field  v.  Chapman,  13  Abb.   Pr.  judgmentatlaw  where  the  object  of  the 

(N.  Y.  Supreme  Ct.)  320,  22  How.  Pr.  bill   is   to   reach  property  which  the 

(N.    Y.)  329,   affirmed    15  Abb.    Pr.  debtor  has  paid  for  and  procured  to  be 

(N.  Y.)  434,  24  How.  Pr.  (N.  Y.)463;  conveyed  to  another,  seej«/r<7,p.  474. 

Genesee   River  Nat.  Bank   v.  Mead,  1.  Seesufraf  What  Pro^eriy  Read- 

18    Hun    (N.    Y.)  303.     See  also  the  able^  p.  439;  and   infra^  6,    Issuance 

following  early  New  York  decisions  of  Execution  and   Return  of  Nulla 

recognizing  the  necessity  for  a  judg-  bona, 

ment  in  such  cases :    Beck  v.  Burdett,  2.  Alalmma. — Code,  §  3544  et  seg,, 
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Statutes  authorizing  creditors  who  have  not  obtained  judg- 
ment to  file  bills  to  set  aside  fraudulent  conveyances y  do  not  author- 
ize them  to  file  bills  to  reach  equitable  assets  in  cases  where  there 
are  no  allegations  of  fraud.^ 

d.  Suits  by  Creditors  of  Decedents — (i)  Administration 
Suits  Generally. — In  nearly  all,  if  not  all,  of  the  United  States, 
proceedings  for  the  distribution  of  the  assets  of  decedents  are 
regulated  by  statutes  which  dififer  widely  in  their  provisions ;  and 
it  is  impossible  to  lay  down  any  rule  as  to  the  steps  which  are 
prerequisite  to  a  suit  in  equity  to  reach  such  assets.  It  may  be 
said,  however,  that  in  general,  before  filing  a  bill  for  an  account- 
ing and  for  a  sale  of  the  decedent's  land  in  the  event  that  the 
personal  assets  shall  prove  insufficient,  it  is  not  necessary  to 
recover  a  judgment.* 

as  amended   by  Act   1888-89,   P*  9^»  ^'^^   ^'   Anthony,    13    Allen    (Mass.) 

anthorizes    a    simple    contract    cred-  33.        , 

iter  to  file  a  bill  in  chancery  to  dis-  By  Stat.  1884,  c.  285,  the  foregoing 

cover  and  reach  property  of  the  debtor  statute  was  so  amended  that  property 

which    has    been    fraudulently    con-  may  be  reached  without  regard  to  its 

▼eyed,  and  other  assets  of  the  debtor,  situation  within  or  without  the  state. 

Sweetzer  v.  Buchanan,  94  Ala.  574.  Wilson  v,  Martin-Wilson  Automatic 

In  Aikusaa,  it  is  provided  by  stat-  F.  Alarm  Co.,  149  Mass.  24. 

ute  (Act  March  31,  1887),  that  in  suits  1.  McKeldin  v.  Gouldy,  91   Tenn. 

to  set  aside  fraudulent  conveyances,  767. 

**and    to    obtain    equitable    garnish-  2.  Kipper    v,    Glancey,    2    Blackf. 

ments,'Mt  shall  not  be  necessary  for  the  (Ind.)    356;    O'Brien    v.    Coulter,   2 

plaintiff  to  obtain  a  judgment  at  law,  Blackf.   (Ind.)  421;   Martin  v.  Dens- 

etc.  In  Riggin  v.  Hillard,  56  Ark.  476,  ford,  3  Blackf.  (Ind.)  295,  wherein  the 

followed    in    McFadden    v,  Hilliard  court  says :  '*  It  is  true  that  it  is  a  well 

(Ark.  1892),  20  S.  W.  Rep.  404,  it  was  settled  general  principle  that  a  party 

determined  that  a  suit  seeking  satis-  cannot  apply  to  a  court  of  equity,  if 

faction  of  a  debt  out  of  a  fund  due  to  he  have  a  full  and  complete  remedy  at 

the  debtor  upon  a  contract,  was  within  common   law.      To   this  general  and 

the  statute,  and  that  recovery  of    a  salutary  principle  there  are,  however, 

judgment  by  the  plaintiff  was  not  a  a  few    exceptions,  one    of  which  is, 

prerequisite,  the  court  saying:  "Every  where   the    debtor   is    dead,  and   the 

equitable  proceeding  wherein  a  rem-  creditor  has   to  proceed    against  his 

edy  is  devised  to  apQly  the  debt  of  a  heirs,    executors,    or    administrators. 

third    person  to  the  extinguishment  In  such  cases,  courts  of  equity  have 

of  the  plaintiff's  demand  against  his  concurrent  jurisdiction  with  courts  of 

debtor,  is  a  suit  for  an  equitable  gar-  law ;  and  the  creditor  may  elect  into 

nishment."  which  court  he  will  go." 

In  MaiBftelmietti,  a  bill  may  be  filed  To  the  same  effect  are  the  following 

under  Gen.  Stat.,  c.  113,  ^  2,  cl.  iz,  by  a  cases : 

creditor  who  has  not  first  exhausted  Unknown  Heirs  v,  Kimball,  4  Iiid. 

his  remedies  at  law,  or  reduced  his  546,  wherein  the  foregoing  language 

claim  to  a  judgment,  to  subject  prop-  was  quoted  with  approval ;   Bryer   v. 

erty,  within  the  state,  of  a  nonresi-  Chase,    8    Blackf.  (Ind.)    508;   Gros- 

dent  debtor,  which  cannot  be  come  at  venor  v,  Austin,  6  Ohio  112,  wherein 

to  be  taken  by  attachment  or  on  ex-  it    is     said    that    **  a    bill    in    chan- 

ecution.     Bresnihan  v.  Sheehan,   125  eery  may  be  sustained  at  the  instance 

Mass.   II ;  Tucker  v,  McDonald,  105  of  a    creditor,  before   judgment,    to 

Mass.  423 ;  Barry  v.  Abbot,  100  Mass.  compel  the  distribution  of  the  estate 

396;  Moody  V,  Gay,  15  Gray  (Mass.)  of  a  decedent,  because  it  is  a  trust;" 

457 ;    Sanger    f .    Bancroft,   12    Gray  Stiver  v.  Stiver,  8  Ohio  217,  wherein 

(Mass.)   365;    Silloway   v.   Columbia  the    case    last    cited    was   folio-wed; 

Ins.  Co.|  8  Gray  (Mass.)  199;  Cromp-  Merchants'  Nat.    Bank  v.    Paine,  13 
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(2)  Fraudulent  Conveyances  by  Decedents. — ^The  steps  which  the 
creditor  of  a  decedent  must  take  before  he  can  go  into  equity  to 
reach  property  which  the  decedent,  in  his  lifetime,  conveyed  in 
fraud  of  creditors,  are  likewise,  to  a  great  extent,  governed  by  the 
statutes  relative  to  the  administration  of  the  estates  of  decedents. 

R.  1. 592,  wherein  it  is  said  hy  Durfee,  In  Parsons  v.  Bowne,  7  Paige  (N.Y.) 
C.  J.,  that  "a  creditor  may  proceed  in  354,  it  was  determined  that,  since  un- 
equity  without  first  getting  judg-  der  Rev.  Stat.  N.  Y.  ^54,  §  42,  heirs  of 
ment  at  law,  if  his  debtor  be  dead ;"  a  decedent  are  not  liable  to  any  suit  in 
Harmon  v,  Wagener,  33  S.  Car.  487,  a  court  of  law  where  the  decedent  left 
wherein  it  is  said  that' 4t  is  quite  clear  no  personal  assets,  a  bill  in  equity 
that  a  creditor  may  file  what  is  known  might  be  filed  against  the  heirs  to  sub- 
as  a  'creditors'  bill'  against  the  execu-  ject  land  that  had  descended  to  them 
tor  of  his  dead  debtor  to  make  him  to  the  payment  of  the  complainant's 
account  for  the  estate  in  his  hands,  demand,  without  first  recovering  )udg- 
without  having  first  obtained  a  judg-  ment. 

ment  upon  the  law  side  of  the  court,  In  tlifl  Ualrlct  of  Ccdninlila,  the  Gr- 
and procured  upon  it  a  return  of  »if//a  phans'  Court  is  competent  to  allow 
^Oiva/*  Tate  t^.Liggat,  2  Leigh  0^a.)ioi,  the  claims  of  creditors,  and  to  direct 
wherein  it  is  said  that  a  creditor  may  the  application  of  the  assets  of  the 
resort  originally  to  a  court  of  equity  estate;  and  a  bill  in  eauity  to  sell 
against  hts  debtor's  property  in  the  lands,  and  reach  property  fraudulently 
hands  of  his  heirs  or  personal  repre-  conveyed  by  the  decedent,  will  not  be 
sentatives;  and  Beverly  v*  Rhodes,  sustained  where  no  explanation  is 
86  Va.  415,  wherein  it  is  said  that  it  is  made  or  attempted  on  the  complain- 
well  settled,  both  on  principle  and  au-  ant's  neglect  to  resort  to  that  court, 
thority,  that  a  creditor  at  lar^e  may  Board  of  Public  Works  v.  Columbia 
sue  the  personal  representative  in  College,  17  Wall.  (U.  S.)  521. 
equity  for  an  account  of  the  assets  and  UtnoU. — Blanchard  v,  Williamson, 
the  payment  of  his  debt.  Citing  70  111.  647,  wherein  it  is  said  that  it 
Stephenson  v,  Taverners,  9  Gratt.  may  be  regarded  as  settled  that  a 
(Va.)  398;  Piedmont,  etc.,  L.  Ins.  Co.  court  of  equity  *'wiU  not  assume  ju- 
V.  Maury,  75  Va.  508,  and  Robinson  risdiction  until  the  claimant  shall  have 
V.  Allen,  85  Va.  721.  exhibited  his  claim  and  had  it  allowed 

In  Board  of  Fublic  Works  v,  Co-  in  the  County  Court."  Citing  Arm- 
lumbia  College,  17  Wall.  (U.  S.)  521,  strong  v.  Cooper,  11  111.  561;  Free- 
Field,  J.,  speaking  of  the  ancient  juris-  land  v,  Dasey,  25  111.  39A.  See  further 
diction  of  equity,  says:  "Unless  the.  Hales  v.  Holland,  92  111.  494;  and 
suit  relate  to  the  estate  of  a  deceased  Winslow  v,  Leland,  128  111.  304. 
person,  the  debt  must  be  edtablished  Mldilfan.  —  Shannon  v.  Shannon, 
by  some  judicial  proceeding."  48  Mich.  182,  \^herein  the  court  says: 

See  also  ihe  obiter  dicta  ofMagowan,  **There  is  no  authority  to  decree  pay- 

i.,  and   Willard,   P.  J.,  in  Austin   v.  ment  from  distributees  by  a  creditor 

f  orris,  23  S.  Car.  393,  and  Conro  ?'.  at  large.     Debts  which  are  not  secured 

Port   Henry  Iron  Co.,  12  Barb.  (N.  on  property  must  be  enforced  under 

Y.)  27,  respectively;  Barb. Ch.Pr,, vol.  the  probate  laws." 

2,  p.  149,  being  cited  in  the  last  case  ^n  ICUuoiirl. — Where  there  is  no  dispute 

support  of  the  proposition.  as   to  tlie  claim,   and  the  decedent's 

See  further  Ferguson  v.   Crowson,  estate  is  insolvent,  tlie  creditor  need 

25  Miss.  430.     It  is  there  determined  not  first  recover  a  judgment,  nor  even 

that  a  judgment  recovered  against  the  cause  letters  of  administration  to  be 

decedent  m  his  lifetime  need  not  be  taken  out.    Nieters  v.  Brockman,   11 

revived  by  scire  facias  before  filing  a  Mo.  App.  600. 

bill  against  the  heirs,  to  subject  an  In   Nortli  OaroUna,    where    the   bill 

equitable  interest  in  land  which  had  seeks  payment  out  of  assets  of  the 

descended  to  the  heirs,  as  such  revival  decedent  in  course  of  administration, 

is  necessary  only  where  the  creditor  the  court  may  require  the  parties  to 

intends  to  resort  to  an  execution  at  establish  their  claims  in  an  action  at 

law.  law,  and  will  sometimes  retain    the 
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As  a  general  rule,  equity,  by  reason  of  the  fact  that  the  fraudulent 
conveyance  is  valid  as  between  the  parties  thereto,  will  not  allow 
the  fraudulent  grantee  to  be  disturbed  in  his  possession  by  any 

one  who  has  not  established  the  fact  that  he  is  a  creditor  by  such 
means  as  lie  m  his  power,  as,  by  the  recovery  of  a  judgment,  or 
the  allowance  of  his  claim  by  the  personal  representative.^ 

bill,  with  liberty  to  bring  an  action,  or  maintained  for  that  purpose  by  any 
submit  the  cause  to  a  jury.  Words-  creditor  or  creditors  having  an  inter- 
worth  V,  Davis,  75  N.  Car.  159.  est  in  the  assets  and  entitled  to  have 

But  a  judgment  quando  acciderint  them  applied  to  the  payment  of  debts 
is  sufficient  to  authorize  a  creditors'  owing  by  the  intestate.  This  princi- 
blll  against  the  personal  representative  pie  is  a  common  one,  of  extensive  ap- 
and  the  heirs  or  devisees,  for  the  sale  plication,  »  »  ♦  necessary  for  the  pro- 
of the  decedent's  land,  upon  the  re-  tection  and  preservation  of  the  legal 
fusal  of  the  personal  representative  to  rights  of  parties  ultimately  interested 
take  the  necessary  steps,  under  Act  N.  in  the  property  or  fund  endangered  or 
Car.  1846,  to  sell  such  land  for  the  misappropriated."  Citing  Robinson 
payment  of  debts.  Wilson  v.  Bynum,  v.  Stewart,  10  N,  Y.  189. 
92  N.  Car.  717.  In  Ca/j/brifia,  a  creditor  whose  claim 

Wbere  there  It  a  Itovastayit  or  threat-  has  not  been  allowed,  and  who  has  not 

ened  waste  and  insolvency  of  the  es-  recovered  a  judgment,  cannot  bring  a 

tate,  a  bill  may,  in  South  Carolina^  be  suit  in  equity  to  reach   property  be- 

brought  by  creditors  who  have  not  re-  longing  to  the  estate  of  the  decedent 

duced  their  demands  to  judgments,  al-  which  the  administrator  has  fraudu- 

though  in  that  state  the  estate  of  a  de-  lently  caused  to  be  conveyed  to  him- 

ceased  debtor,  or  so  much  thereof  as  self  and  others.     Mesmer  v.  Jenkins, 

may  be  requisite  to  the  payment  of  his  61  Cal.  151. 

debts,  becomes  assets  upon  his  de-  1.  In  Alahama,  the  theory  on  which 
cease,  and  the  primary  mode  of  mak-  the  bill  proceeds  is,  that  the  fraudu- 
ing  them  available  is  by  an  action  at  lent  donee  is  to  be  taken  and  deemed 
law.  Ragsdale  v.  Holmes,  i  S.  Car.  as  an  executor  de  son  torty  Half  man 
91,  citing  Middleton  v,  Dodswell,  13  7;.  Ellison,  51  Ala.  543;  and  the  courts 
Ves.  Jr.  266.  But  see  Eno  v,  Calder,  of  that  state  entertain  bills  filed  by 
14  Rich.  Eq.  (S.  Car.)  154.  In  that  simple  contract  creditors  to  reach 
case  a  simple  contract  creditor,  al-  property  fraudulently  conveyed,  where 
leging  that  the  personal  property  left  it  is  alleged  and  proved  that  there  is  a 
by  the  decedent  was  insufficient  deficiency  of  legal  assets.  Per  Brick- 
in  value,  and  that  he  left  valuable  ell,  J.,  in  Half  man  v,  Ellison,  51  Ala. 
real  estate  which  the  personal  rep-  543,  citing  Pharis  v,  Leachman,  20 
resentative  had  refused  to  subject  Ala.  662;  Watts  v,  Gayle,  20  Ala.  817; 
to  the  payment  of  debts,  was  not  per-  State  Bank  v,  Ellis,  30  Ala.  478 ; 
mitted  to  resort  to  equity  for  the  dis-  Quarles  v.  Grigsby,  31  Ala.  172. 
covery  and  sale  of  real  estate,  since  But  the  creditor,  if  he  has  not  re- 
he  had  an  ample  remedy  by  an  action  covered  a  judgment  against  either  the 
of  assumpsit  against  the  personal  rep-  decedent  or  the  personal  representa- 
resentative  and  a  levy  of  an  execu-  tive,  should  present  his  claim  to  the 
tion  upon  the  real  estate.  latter  for  allowance.     Lide  v,  Parker, 

In  Everingham  v,  Vanderbilt,  12  60  Ala.  165. 
Hun  (N.  Y.)  75,  suit  was  brought  to  In  Arkanaas,  a  creditor  who  has  re- 
set aside  a  fraudulent  assignment  of  covered  a  judgment  against  the  dece- 
leases  made  by  an  administrator  in  dent  in  his  lifetime,  upon  which  an 
fraud  of  the  creditors  of  the  intestate,  execution  has  been  returned  unsatis- 
whereby  the  assets  were  diminished,  fied,  need  only  present  his  claim  to 
Although  the  plaintiff  had  recovered  the  personal  representative  and  have 
a  judgment,  it  is  strongly  intimated  it  classified.  Chambers  v.  Sallie,  29 
that  a  creditor  at  large  may  maintain  Ark.  407. 

such  an  action,  the  court  saying :  "As  IlUnoiB. — A  mere  simple  contract 
the  action  was  prosecuted  to  redress  a  creditor  cannot  attack  fraudulent  con- 
wrong  committed  by  the  administra-  veyances  made  by  the  decedent, 
tor    himself,  »  »  *  it  could    be  well  Mugge  f ,  Ewing,  54  111.  236. 
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e.  Suits  by  Creditors  of  Partnerships. — Creditors  at  large 
of  a  partnership  have  no  lien  upon  the  assets  of  the  firm,  and 
stand  in  no  better  position  because  their  debtor  is  a  partnership. 

In  Scripps  v,  Kine,  103  111.  470,  it  Miss.  473.  In  the  last  case  it  was  de- 
was  held,  under  the  Illinois  Chancery  termined  that  a  judgment  against  the 
Act,  authorizing  a  creditor  having  an  administratrix  was  sufficient,  although 
execution  returned  **no  property  it  did  not  constitute  a  lien  upon  the 
found,"  or  unsatisfied  in  part,  to  file  a  land  fraudulently  conveyed, 
bill  for  discovery,  etc.,  that  a  creditor,  A  judgment  recovered  against  the 
before  bringing  a  suit  to  set  aside  a  decedent  in  his  lifetime  need  not  be 
fraudulent  conveyance  made  by  a  de-  revived  by  scire  facias.  Fowler  v. 
ceased  debtor,  should  first  have  his  McCartney,  27  Miss.  509;  Taylor  v. 
claim  properly  allowed  against  the  de-  Webb,  54  Miss.  ^6. 
cedent's  estate.  In  ICLgBoiiii,  before  a  creditor  can  go 

Indlaiia. — The  recovery  of  a  judg-  into  equity  to  reach  land  fraudulently 

ment  is  not  necessary.     Love  v.  Mi-  conveyed   by  a  decedent,  it  must  be 

kals,  II  Ind.  227;  O'Brien  v.  Coulter,  shown   that  he  has   taken   the  usual 

3  Blackf.  (Ind.)  421 ;  Sweney  v,  Fer-  steps  to  recover  his   debt  of   the  ad- 

guson,  2  Blackf.  (Ind.)  129.     But  be-  ministrator,  and  that  he   has  estab- 

fore  Uie  creditor  can  maintain  a  bill  to  lished  it  against  the   estate;  but  he 

set    aside    a     fraudulent    conveyance  need  not  have  a  specific  judgment  lien 

made  to   the    decedent's  widow  and  to  entitle    him   to  bring    such   suit, 

children,  the  creditor  should  have  his  Alnutt  x\  Leper,  48  Mo.  319,  following 

claim  allowed  by  the  executor  or  ad-  Merry  v.  Fremon,  44  Mo.  518. 

ministrator,  since  he  cannot  maintain  New  Jersey. — It  would  seem  that  in 

a  suit  against  the  widow  and  children  New  Jersey  the  recovery  of  a  judg- 

for  the  sole   purpose  of  obtaining  a  ment  is  a  prerequisite  to  a  suit  to  set 

judgment  against  them«  upon  the  prom-  aside  a  fraudulent  conveyance  made 

ise  of  the  deceased.     Carr  v,  Huette,  by  a  decedent.     Swayze  v.  Swayze,  9 

73  Ind.  378,  citing  Wilson  v.  Davis,  N.  J.  Eq.  273,  wherein  the  relief  was 

37  Ind.  141,  and  Leonard  v,  Blair,  59  denied,  because  the  complainant  relied 

Ind.  510.  upon   a  judgment   recovered   against 

la  Kentaoky,  creditors  at  large  may  the  decedent  before  a  justice  of  the 

maintain  such  a  suit.    Tharp  v.  Feltz,  peace,  which  by  statute  did  not  con- 

6  B.  Mon.  (Ky.).6.  stitute  a  lien  upon  the  land. 

In  Maine,  a  judgment  of  a  court  of  fii  New  York,  the  recovery  of  a  judg- 

common  law  is  not  required  to  lay  the  ment    is    a    prerequisite.      Allyn    t». 

foundation  for  a  suit  to  avoid  a  fraudu-  Thurston,  53  N.   Y ,  622 ,  followed  in 

lent  conveyance  made  by  a  decedent.  Estes  v.    Wilcox,  67   N.    Y.   264,  in 

The  commission  of  insolvency,  the  re-  which  cases  actions  were  brought  after 

port  thereon  allowing  certain  claims  the  death  of  the  debtors,  to  reach  land 

and  the  acceptance  thereof,  are  judi-  which  they  had  purchased  and  fraudu- 

cial  proceedings   in  the  nature   of  a  lently  conveyed  to  other  persons.     In 

judgment,  and  it  will  be  a  sufficient  the  latter  case  Andrews,  J.,  says:  "The 

foundation  for  the  suit.     Caswell  v.  reason  of  the  rule  that  the  creditor's 

Caswell,  28  Me.  232.  debt  must  be  ascertained  by  judgment 

Kazyland. — In    Birely    v.   Staley,   5  before  proceeding  in  equity  does  not 

Gill  &  J.  (Md.)  432,  it  is  intimated  fail  by  the  death  of  the  debtor  before 

that  the  complainants    need    not  be  judgment  recovered  for  the  debt.  The 

judgment  creditors,  although  it  is  not  creditor  may  prosecute  the  claim  to 

so  decided,  because  the  objection  that  judgment  ag^ainst  the  personal  repre- 

the  complainants  were    creditors    at  sentatives  of  the  debtor,  and  although 

large  had  not  been  taken  at  the  proper  it  would  not  be  conclusive  against  his 

time.  heirs  or  his  grantees,  by  title  acquired 

In.  Mliiiligippi,  it  is  sufficient  to  estab-  before  his  death,  or  in  this  case  aeainst 

lish  the  claim  by  proof  and  registra-  the  defendants,  it  would  conclude  the 

tion  in  the  chancery  court.     Hamil-  creditor  as  to  the  amount  of  his  debt." 

ton  V.  Mississippi  College,  52  Miss.  But  see  Spicer  v,  Ayers,  2  Thomp. 

65,  citing  Winn  v.  Barnett,  31   Miss.  &  C.  (N.  Y.)  626,  wherein  a  debtor 

653,   and  Snodgrass  v.  Andrews,   30  died  insolvent  and  his  widow  was  ap- 
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and  must,  in  general,  recover  a  judgment  before  they  can  resort 

to  equity,  either  to  marshal  the  partnership  assets  and  compel 

pointed  administratrix,  and  it  waa  de-  or  might,  without  having  a  judgment, 

termined  that  a  suit  against  her,  to  go  into  equity  to  set  aside  a  fraudu- 

subject  property  paid  for  by  the  debtor  lent  conveyance  made   by  the  dece- 

and  conveyed  to  her,  and    property  dent. 

fraudulently  conveyed  to  her  through  In  Ekmth  OaroUna,  a  creditor  of  a  de- 
a  third  person,  might  be  brought  by  a  cedent  is  not  entitled  to  pursue  prop- 
creditor  at  large ;  and  Harvey  V.  Mc-  erty  fraudulently  conveyed  until  he  has 
Donnell,  113  N.  Y.  526,  23  N.  Y.  St.  established  his  claim  by  a  suit  against 
Rep.  501,  which  was  an  action  brought  the  legal  representatives,  and  where 
by  a  creditor  upon  the  refusal  of  the  there  are  no  legal  representatives  the 
personal  representative  to  bring  such  creditor  should  have  one  appointed. 
action,  pursuant  to  Laws  N.  Y.  1858,  Screven  v.  Bostick,  2  McCord  Eq.  (S. 
c.  314.   Danforth,  J., said:  "The  cred-  Car.)  410. 

itor  stands  in  the  place  of  the  trustee,  Tenneesee. — Code,    ^    4288    et    seq. 

and  it  is  immaterial  that  he  is  not  a  (Act   1852,  c.  365),  authorizes  a  cred- 

judgment    creditor;"    but    intimated  itor,  without  first  obtaining  judgment, 

that  if  the  administrator  doubted  the  to  iile  a  bill  in  chancery  to  set  aside  a 

justice    of    the    claim,   the    creditor  fraudulent  conveyance.  Armstrong  v. 

"  might  not  unreasonably  be  required  Croft,  3  Lea  (Tenn.)   191 ;  Spencer  v. 

to  substantiate  his  demands,  in  one  of  Armstrong,    12   Heisk.    (Tenn.)   707; 

the  modes  provided  by  law."  Battle  v.  Street,  85  Tenn.  282. 

See  further  Loomis  v,  Tifft,  16  Barb.  VIxginla. — In  Chamberlayne  v.  Tem- 

(N.  Y.)  541,  wherein  a  simple  con-  pie,  2  Rand.  (Va.)  384,  a  case  where 

tract  creditor  of  an  insolvent  decedent  the  complainant's  demand  sounded  in 

was  permitted  to  bring  a  suit  to  set  damages,    it    was    determined  that  a 

aside  a  fraudulent  conveyance  made  judgment  against  the  decedent's  ad- 

by  the  decedent.     Said  W.  F.  Allen,  ministrator     was     necessary     before 

J. :    "An  action  against  the  adminis-  bringing  an  action  to  reach  property 

trator  would  have  been  a  vain  thing,  fraudulently    conveyed    by     the    de- 

Lex  neminem  cogit  ad  vaua  seu  inu-  cedent. 

iiiia.    The    law  will    not    enforce    a  Wisconsin. — Rev.  Stat.  Wis.,  $   3835, 

man  to  do  a  thing  which  will  be  vain  authorizes  an  action  to  vacate  a  fraud- 

and   fruitless.  *  *  •  (i)  A  judgment  ulent  conveyance  made  by  a  decedent, 

against  the   administrator  could   not  to  be  brought  by  a  creditor  on  just  ap- 

have  been  collected,  as  there  were  no  prehension  of  a  deficiency  of  assets  to 

aasets  in  his  hands,   and    no  goods,  pay  the  debts  of  the  decedent,  and 

chattels  or  credits  of  which  he  could  section  3836  provides  that  such  action 

avail  himself  for  the  payment  of  debts,  shall  not  be  brought  to  trial  until  the 

(a)  A  judgment  recovered  against  the  sufficiency  or  insufficiency  of  the  es- 

administrator  would  not  be  evidence  tate  in  the  hands  of  the  executor  or 

for  any  purpose  against  the  defend-  administrator,  to  pay  the  debts  of  the 

ants  in  Uiis  action.     It  would  not  be  deceased,    shall    be    ascertained.     In 

prima  facie  evidence  of  the  plaintiflF's  German  Bank  v,  Leyser,   50  Wis.  258, 

debt,  and  after  judgment  against  the  it  was  determined  that  the  insufficien- 

administrators,  as  well  as  before,  the  cy  of  the  estate  in  the  hand  of   the 

action  of  the  plaintiff  would  necessa-  personal  representative  must    be   ju- 

rily   be   upon   the  original  debt  and  dicially  ascertained  by  an  adjudication 

cottld   not  be   based   upon  the  judg-  of  the  County  Court,   before  the  bill 

ment;  neither  could  the  costs  of  the  can    be    maintained.    Distinguishing 

judgment  be  recovered."  Flood  v.  Pilgrim,  33  Wis.  376;  Filbey 

See  also  the  obiter  dictum  of  Wil-  v.   Carrier,    45    Wis.  469;    in   which 

lard,  P.  J.,  in  Conro  v.  Port  Henry  cases  no  such  question  arose. 

Iron  Co.,  12  Barb.  (N.  Y.)  27.  SevlTal  of  Judgment  Seoorered  dining 

PODiylYaiila. — In  Fowler's  Appeal,  Lifetime  of  Debtor. — Where  the  suit  is 

87  Pa.  St.  449,  it  was  held  that  as  all  brought  by  a  judgment  creditor  of  a 

creditors,    under  statute,  acquired  a  decedent    against    an    administrator, 

Jien  upon  the  decedent's  real  estate  and  one  to  whom  the  decedent  in  his 

U>x  five  yearSy  after  his  death  a  credit-  lifetime   made  a    fraudulent  convey- 
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their  application  to  the  payment  of  partnership  debts,  or  to  reach 

property  of  the  partnership  which  has  been  fraudulently  conveyed.* 

ance,  it  is  immaterial  that  the  cred-  Beftuuil  to  Perfonn  Agreement  to  Hake 
itor  cannot  proceed  at  law  until  after  AMlgmnent. — In  Fink  v.  Patterson,  21 
the  revival  of  his  judgment  by  a  scire  Fed.  Rep.  602,  Hughes,  J.,  likened  a 
facias,  since  the  jurisdiction  of  the  bill  brought  for  the  ratable  distribu- 
court  is  not  ancillary  and  for  the  pur-  tion  of  assets  of  an  insolvent  partner- 
pose  of  aiding  the  creditor  in  exe-  ship  which  had  refused  to  make  an 
cuting  the  legal  process,  but  comes  assignment  of  its  effects  for  the  pay- 
under  a  head  of  original  jurisdiction  ment  of  its  creditors  after  having 
in  equity.  Hagan  i\  Walker,  14  How.  offered  to  do  so,  and  which  was  con- 
(U.  S.)  29,  citing  Burroughs  v.  El-  ducting  a  ruinous  and  wasteful  busi- 
ton,  II  Ves.  Jr.  30,  which  was  a  bill  to  ness,  to  a  bill  brought  for  the  admin- 
reach  real  assets  in  the  hands  of  a  sur-  istration  of  assets  of  a  decedent,  and 
viving  partner.  It  was  held  by  Lord  held  that  it  was  maintainable  by 
Eldon  that  it  was  immaterial  that  the  creditors  at  large, 
complainants'  judgment  was  upwards  After  DiBSOlatton  of  Partaerdilp. — In 
of  seventeen  years  old,  and  that  no  Lawton  r>.  Levy,  2  Edw.  Ch.  (N.  Y.) 
step  had  been  taken  to  revive  it  197,  which  was  a  bill  filed  by  creditors 
against  the  administrator  or  the  heir,  at  large  to  set  aside  a  fraudulent  as- 
See  also,  to  the  same  effect.  Fowler  signment  for  the  benefit  of  creditors 
T'.  McCartney,  27  Miss.  509;  Taylor  made  by  a  partnership,  the  court  said 
V.  Webb,  54  Miss.  36.  that  "if  parties  concerned  in  a  partner- 

1.  Reese  t*.  Bradford,   13  Ala.  837,  ship  have  dissolved  and  made  a  dis- 

wherein  a  creditor  at  large  was  denied  position   of  the  property  which    was 

the   right    to   maintain  a   bill   to  set  illegal  and  fraudulent  as  to  creditors 

aside  fraudulent  conveyances.     Gore  of  the  partnership,   the  court  would 

7'.  Kramer,  117  111.  176,  is  to  the  same  sustain  a  bill  filed  by  the  latter,  even 

effect,  citing  Crippen  v.  Hud.son,  13  though   they   might  be    only    simple 

N.  Y.    161,  and  Goembel   v.  Arnett,  contract  creditors,  and  cause  the  part- 

100  111.  42.  nership    property    to    be    applied    to 

See  also  Dunlevy  v.  Tallmadge,  partnership  purposes,  according  to 
29  How.  Pr.  (N.  Y.  Ct.  App.)  397,  law  and  equity."  But  the  court  dis- 
wherein  creditors  at  large  were  not  missed  the  bill,  because,  although  it 
permitted  to  bring  a  bill  to  subject  alleged  a  partnership,  and  that  an  as- 
property  fraudulently  conveyed,  al-  signment  had  been  made  of  the  part- 
though  they  filed  the  bill  in  behalf  of  nership  effects,  there  was  no  distinct 
themselves  and  all  other  creditors,  allegation  of  a  dissolution  of  the 
In  Young  v.  Frier,  9  N.  J.  Eq.  465,  it  partnership,  nor  of  direct  misapplica- 
was  held  that  a  creditor  at  large  was  tion  or  diversion  of  the  partnership 
not  entitled  to  an   injunction  to  pre-  property. 

vent  the  fraudulent  disposition  of  the  Limited  Partnenldp  under  Hew  York 
partnership  assets ;  overruling  Black-  StaAate. — Creditors  of  a  limited  part- 
well  7;.  Rankin,  7  N.  J.  Eq.  153.  nership  under  the  New  York  statute, 

In  the  following  cases,  it  was  held  after  such  partnership  becomes  insol- 

that  creditors  at  large  of  an  insolvent  vent,   may,  without    first    recovering 

general    partnership  could  not  main-  judgments,  file    a    bill    in    equity  to 

tain  an  action  in  behalf  of  themselves  reach  property  fraudulently  conveyed 

and  all  other  creditors  of  the  firm  for  and  to  restrain  the  insolvent  partners 

a  ratable  distribution   of  the  assets  of  from  disposing  of  the  firm's  assets,  and 

the  partnership,  but  that  they  should  for  the  appointment    of    a    receiver, 

first  proceed   at   law  to   enforce    the  I nnes  v.  Lansing,  7  Paige  (N.  Y.)  583; 

collection   of    their  debts;    Field   v.  VanAlstyne  v.   Cook,  25  N.  Y.  489; 

Chapman,    13   Abb.    Pr.    (N.    Y.  Su-  Whitcomb  v.  Fowle,  7  Abb.  N.  Cas. 

preme  Ct.)  320,  22  How.  Pr.   (N.  Y.)  (N.  Y.)  C.  PI.  295;  Greene  v.  Breck, 

329,  affirmed  15  Abb.  Pr.  (N.  Y.)  434,  32  Barb.   (N.  Y.)  73;  Whitewright  v, 

24  How.  Pr.  (N.  Y.)  463,  and   Hardt  Stimpson,  2  Barb.  (N.  Y.)  379. 

V,  Levy,  72    Hun  (N.  Y.)    225,  fol-  Transfer  of  diosee  in  Action  to  One 

lowing  Innes  7'.  Lansing,  7  Paige  (N.  Partner  by  Othem. — But  it  has  been  held 

Y.)    583,   and    VanAlstyne   v.   Cook,  that  a  creditor  of  a  limited  partnership 

25  N.  Y.  489.  cannot  maintain  an  action    against  a 

484  Volume  V. 


SzhAnstioii  of  Hemediea.     CREDITORS  *  BILLS,  Sufficiency  of  Judgment. 

Where  the  object  of  the  bill  is  to  reach  the  individual  property 
of  the  partner,  the  creditor  must  have  a  judgment  which  binds 
not  only  the  partnership,  but  the  members  of  the  firm  individ- 
ually.* 

5.  Bequisiteg  and  Sufficiency  of  Judgment — a.  In  General. — The 
judgment  is  sufficient  if  it  has  been  recovered  in  a  court  of  general 
jurisdiction.^    The  judgment  must  have  been  duly  entered  and 

special  partner  to  compel  him  to  ac-  who  had  not  been  served  with  pro- 
count    for  assets   of  the    partnership  cess. 

transferred  to  him  in  violation  of  the  See  also,  to  the  effect  that  a  judg- 

statute,  such  assets  consisting  of  money,  ment  against  such  of  the  partners  as 

and  choses  in  action  which  cannot  be  were  served  with  process  binds   the 

reached  by  an  execution,  without  first  property  of    the    firm,   and    may  be 

obtaining  a  judgment  against  the  firm,  made  the  basis  of  a  creditors'  bill  to 

and  having  an  execution  issued  and  re-  reach  the    joint  property,    Paton    v. 

turned  unsatisfied.     Bell  t».  Merrifield,  Wright,  15  How.  Pr.    (N.    Y.   Super. 

28  Hun  (N.  Y.)  219.  Ct.)   481;    Billhofer   v.    Heubach,    15 

In  this  case  the  court  referred  to  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  143; 
some  of  the  foregoing  cases,  holding  Austin  v.  Figueira,  7  Paige  (N.  Y.) 
that,  where  a  limited  copartnership  56;  Commercial  Bank  v.  Meach,  7 
becomes  insolvent,  any  creditor  may  Paige  (N.  Y.)  448. 
file  a  bill  in  equity  in  behalf  of  himself  Bodal  AssetB  may  Become  Individiial 
and  the  other  creditors  of  the  firm,  to  AssetB  by  a  valid  transfer  from  one 
restrain  the  insolvent  partner  from  dis-  partner  to  another.  Field  v.  Chap- 
posing  of  the  property  and  effects  of  man,  15  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
the  concern  contrary  to  the  provisions  434^  24  How.  Pr.  (N.  Y.)  463,  affirm- 
of  the  statute,  and  explained  that  such  ing  22  How.  Pr.  (N.  Y.)  329,  13  Abb. 
actions  were  supported  w^ith  a  view  to  Pr.  (N.  Y.)  320.  In  this  case  judg- 
distributing  the  assets  of  the  firm  rata-  ment  was  recovered  against  a  firm 
bly  among  all  its  creditors,  and  were  composed  of  two  members,  after  ser\'- 
based  upon  the  legal  proposition  that  ice  of  process  upon  one  of  them  only, 
theassetsareaspecialtrust  fund  for  the  The  partner  served  with  process  had 
payment  of  all  the  copartnership  debts,  previously  conveyed  to  the  other  all 
and  distingHisked  those  cases  from  the  his  interest  in  the  partnership  assets. 
one  in  hand  in  the  following  language  :  There  was  no  allegation  tliat  this  trans- 
**This  case  is  plainly  distinguishable  fer  was  fraudulent,  and  no  creditor 
from  those  cited,  for  the  reason  that  had  any  lien  to  prevent  it.  It  was 
by  the  act  of  the  general  partners,  held  that  by  this  transfer  the  partner 
which  was  lawful  so  far  as  they  were  to  whom  it  was  made  became  indivld- 
concerned,  and  of  which  they  cannot  ually  vested  with  the  other  partner's 
complain,  the  title  to  the  funds  and  as-  interest  in  the  assets,  and  that  as  such 
sets  which  the  plaintiff  seeks  to  reach  individual  property  could  be  reached 
became  vested  in  the  defendant,  and  only  by  an  execution  directing  a  levy 
as  his  title  is  perfect  against  all  per-  upon  separate  property,  the  judgment 
sons  except  the  creditors,  he  may  in-  against  the  partnership  could  not  be 
sist  upon  the  requirement  that  there  made  the  basis  of  a  suit  to  avoid  a 
be  an  execution  issued  against  the  subsequent  conveyance,  made  by  the 
property  of  the  general  partners,  and  partner  who  had  not  been  served  with 
returned  unsatisfied,  before  he  is  called  process,  by  which  all  of  the  property 
upon  to  account  for  the  moneys  which  was  conveyed,  as  alleged,  in  fraud  of 
he  has  received."  creditors  of  the  partnership. 

1.  Field  V.  Chapman,  15  Abb.  Pr.  2.  Faber  v.  Matz,  86  Wis.  370, 
(N.  Y.  Supreme  Ct.)  434,  24  How.  Pr.  wherein  a  judgment  at  law  recovered 
(N.  Y.)  463,  affirming  22  How.  Pr.  in  the  Superior  Court  of  Milwaukee 
(N.  Y.)  329,  13  Abb.  Pr.  (N.  Y.)  320,  county  was  considered  sufficient  to  con- 
wherein  it  was  determined  that  a  fer  jurisdiction  on  the  Circuit  Court. 
judgment  recovered  against  a  partner-  Judgment  upon  WldoU  Second  Judgment 
ship  did  not  authorize  a  bill  to  reach  has  been  Recovered. — A  creditor's  suit 
the  individual  property  of  a  partner  may  be  based  upon  a  judgment  upon 
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perfected,  and  the  bare  recovery  of  a  verdict  is  not  sufficient.* 

A  Judgmont  Bonderod  by  a  Jnitioo  of  the  Potoe  may  be  the  basis  of  a 
creditors'  bill  when  it  is  for  an  amount  sufficient  to  confer  jurisdic- 
tion on  the  court  in  which  the  bill  is  filed,  provided  the  bill  does 
not  proceed  on  the  theory  that  the  plaintiff  has  a  judgment  creat- 
ing a  lien  upon  the  debtor's  land.* 

Timo  of  BaooToiy. — The  judgment  must  have  been  recovered  before 
the  filing  of  the  bill,  and  one  subsequently  obtained  is  of  no 
avail.* 

Payment. — A  judgment  that  has  been  satisfied  will  not  support  a 
creditors'  bill.* 

Judgment  upon  One  of  Several  Claime. — Where  the  creditor  has  several 
claims,  the  reduction  of  some  of  them  to  judgment  will  not  entitle 
him  to  go  into  equity  to  enforce  the  payment  of  the  claims  so 
reduced  to  judgment  and  other  claims  for  which  he  has  obtained 
no  judgment.* 

Dooketing  Judgment. — Where  the  object  of  the  bill  is  to  reach  land 

which  an  execution  has  been  issued  will  support  a  creditors'  bill  to  set 
and  returned  unsatisfied,  notwith-  aside  a  fraudulent  conveyance.  Pier- 
standing  the  fact  that  since  such  re-  stoff  v.  Jorges,  86  Wis.  128. 
turn  the  complainant  has  recovered  a  Award  of  Axliltraton. — In  Williams  t;. 
new  judgment  upon  the  original  judg-  Winans,  22  N.  J.  Eq.  580,  the  court 
ment.  Bates  v,  Lyons,  7  Paige  (N.  says:  '* Though  the  plaintiff  holds  the 
Y.)  85,  overruling  the  intimation  in  award  of  the  arbitrators  in  his  favor, 
Mitchell  V.  Bunch,  2  Paige  (N.  Y.)  and  that  may  be  considered  as  the 
606,  that  a  subsequent  recovery  of  a  judgment  of  a  tribunal  of  the  parties' 
new  judgment  in  a  foreign  court  own  choice,  yet  the  plaintiff,  not  hav- 
would  have  the  effect  to  merge  the  ing  exhausted  his  remedy  at  law,  can- 
original  judgment  in  the  last  recovery,  not  stand  upon  his  award  alone  and 
and  citing  Jackson  v.  Shaffer,  11  ask  a  court  of  equity  to  enforce  it." 
Johns.  (N.  Y.)  513;  Mumford  v.  1.  Moran  v.  Dawes,  Hopk,  (N.  Y.) 
Stocker,    i    Cow.  (N.  Y.)  178;    Lan-  365. 

singburgh  Bank  v.  Russell,  5  Wend.  2.  Ballentine    v,    Beall,  4  111.   203; 

(N.  Y.)  129;  and  Andrews  v.  Smith,  9  Steerer.  Hoagland,  39 111.  264.;  Swayze 

Wend.  (N.  Y.)  53,  in   support  of  the  v.  Swayze,  9  N.  J.  Eq.  273;  Lore  t». 

proposition  that  an  execution  may  be  Getsinger,  7  N.  J.  Eq.  191,  in  which 

issued  upon  the  original  judgment  for  case  it  was  determined  that  although  a 

the  purpose  of  obtaining  satisfaction  judgment  rendered  by  a  justice  of  the 

thereof,  notwithstanding    the    subse-  peace  is  not  a  lien  on  real  estate,  yet  a 

quent  recovery  after  judgment.  judgment  creditor,  after  the  return  of 

Judgment     against     Named     Person  the  execution  unsatisfied,  may  go  into 

"Trustee.*' — The  addition  of  the  word  equity  to  set  aside  a  fraudulent  trans- 

**  trustee,"    after    the    name    of    the  fer  of  personal  property, 

party  against  whom  the  judgment  is  As   to  the   sufficiency  of  the  judg- 

rendered,  merely  describes  the  person  ment  rendered  by  the  justice  of  the 

and  does  not  render  the  judgment  any  peace  as  a  basis  of  suits  to  set  aside 

the  less  a  personal  judgment,  and  not-  fraudulent  conveyances  of    land,  see 

withstanding    the    addition    of    such  supra,  p.  435. 

word  the  judgment  may  be  made  the  S.  Edgar  v.  Clevenger,  3  N.  J.  Eq. 

basis  of  a  creditors'  bill  against  him,  258. 

and  will  entitle  the  holder  thereof  to  4.  Frost  r.  Reynolds,   4  Ired.   Eq. 

inquire   into   the  validity  of  his  con-  (N.  Car.)  494. 

veyances.     Robinson     v.    Springfield  5.  McKinley    v.    Combs,    i   T.   B. 

Co.,  21  Fla.  203.  Mon.  (Ky.)  105,  wherein  the  object  of 

Bastardy  Proceedings. — A    judgment  the  bill  was  to  set  aside  a  fraudulent 

recovered    in  a  bastardy  proceeding  conveyance. 
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of  the  debtor,  and  by  statute  it  is  necessary  to  docket  the  judg- 
ment in  order  that  it  shall  constitute  a  lien  upon  the  debtor's  land, 
it  must  be  so  docketed.^ 

Bognlaxity  of  Jvdgmont — A  court  of  equity  will  not  regard  an  objec- 
tion that  the  judgment  relied  upon  was  irregularly  and  coUusively 
obtained,  since  the  court  rendering  the  judgment  is  best  able  to 
determine  how  far  its  process  has  been  abused,  and  a  defendant 
should  make  application  for  relief  to  that  court;  nor  will  the 
court  permit  the  debtor  to  make  defenses  to  the  complainant's 
claim  which  could  have  been  made  in  the  court  of  law.^ 

Unim  «f  ProoMs. — The  defendant,  however,  may  make  defense 
that  the  judgment  was  rendered  in  an  action  in  which  he  was  not 
served  with  process,  and  in  which  he  did  not  appear.* 

1.  Amett  V.  CofPey,  i  Colo.  App.  (Tenn.)  196;  McMullen  v,  Ritchie,  6^ 
34;  Barnes  v.  Beighly,  9  Colo.  ^75;  Fed.  Rep.  253;  Faber  v.  Matz,  85 
Gilbert  v.  Stockman,  81  Wis.  002 ;  Wis.  370,  citing  Carpenter  v.  Osbom, 
Clark  V.  Dakin,  2  Barb.  Ch.  (N.  Y.)  102  N.  Y.  «2;  Decker  v.  Decker, 
36.  But  in  this  last  case,  the  court  108  N.  Y.  128;  Barnard  t'.  Darling,  i 
disregarded  an  objection  that  the  Barb.  Ch.  (N.  Y.)  218;  Grazebrook  t;. 
judgment  had  not  been  docketed  in  M'Creedie,  9  Wend.  (N.  Y.)  439, 
the  county  where  the  defendant  re-  wherein  it  was  objected  that  an  at- 
sided,  because  the  judgment  had  been  torney,  without  authority  from  one 
recovered  in  the  Supreme  Court  before  partner,  had  appeared  and  confessed 
the  enactment  of  the  statute  requiring  judgment  in  a  suit  against  a  partner- 
judgments  recovered  in  that  court  to  ship,  under  authority  collusive  and 
be  docketed  in  the  several  cases  where-  fraudulent  given  by  other  part- 
in  the  debtor's  land  lay.  ners. 

In  What  Goonty. — In  Barnes  v.  Hone  v.  Woolsey,  2  Edw.  Ch.  (N. 
Beighly,  9  Colo.  475,  it  was  deter-  Y.)  289,  wherein  a  judgment  was  ob- 
tained that,  since  the  aid  of  the  court  tained  against  three  joint  defendants 
can  only  be  invoked  in  aid  of  a  judg-  upon  a  confession  signed  by  one  of 
ment  which  is  a  lien  upon  the  land  the  defendants  alone, 
sought  to  be  reached,  where  the  ob-  Wooster  Bank  v.  Spencer,  Clarke 
jcct  of  the  bill  is  to  reach  land  situate  Ch.  (N.  Y.)  386,  wherein  it  was  ob- 
in  a  different  county  from  that  in  jected  that  the  judgment  had  been 
which  the  judgment  is  entered  it  is  irregularly  entered  in  vacation, 
necessary  to  file  a  transcript  of  the  See  also  Loder  v.  New  York,  etc., 
judgment  with  the  recorder  of  such  R.  Co.,  4Hun(N.  Y.)  22.  In  this  case 
county,  pursuant  to  Gen.  Stat.  Colo.,  ^  a  judgment  creditor,  after  the  return 
1839.  of  an  execution  unsatisfied,  was  entitled 

BzUBgiiUlimeiit  of  Ilan. — In  Blish  v,  to  the  appointment  of  a  receiver  for  a 

Collins,  68  Mich.   542,   the    plaintiff  corporation,   notwithstanding    an  an- 

was  denied  relief  for  the  reason  that  swer  charging  that  the  judgment  was 

nearly  a  year  before  he  filed  his  bill  collusively  recovered  for  goods   sold 

his  lien    •*  had  been  removed  by  the  for  the  defendant's  president,  and  not 

direction  of  the  plaintiff."  to  or  for  the  company,  the  defendant 

2.  Loring  f.  Dunning,  16  Fla.  136;  having  failed  to  avail  itself  of  an  op- 
Sawyer  V.  Moyer,  109  111.  461 ;  Con-  portunity  given  by  the  court  to  make 
over  V.  Jeffrey,  26  N.  J.  Eq.  36;  an  application  to  the  court  which 
Swihart  v.  Shiaum,  24  Ohio  St.  432,  rendered  the  judgment,  for  leave  to 
following'  Candee  v.  Lord,  2  Coms.  set  aside  the  judgment  and  be  per- 
(N.  Y.)  269,  and  Starr  v.  Starr,  i  Ohio  mitted  to  defend  the  action. 

321;   Fahs   r.  Taylor,    10   Ohio    105;  8.  Millar  t;.  Babe ock,  29  Mich.  526, 

Mather  v.  Cincinnati  R.  Tunnel  Co.,  wherein  it  was  held  that  a  judgment 

3  Ohio  Cir.  Ct.  Rep.  284;    Wooster  in  attachment  was  insufficient,  because 

Bank    v,   Stevens,    i    Ohio   St.   233;  !he   court    had    lost    jurisdiction    by 

Brightwell     v.    Mallory,     10    Yerg.  failure    of    the    plaintiff    to    publish 

487  Volume  V. 


Izkawtioii  of  SoaMdiet.      CREDITORS  *   RILLS.  SnAoiMicy  of  Jvdgiiie&t. 

Jndgmont  from  Whidh  Appeal  baa  been  Takon. — ^The  bill  cannot  be  based 
upon  a  judgment  from  which  the  debtor  has  taken  an  appeal; 
but  it  is  otherwise  where  he  has  been  guilty  of  laches  in  prosecut- 
ing his  appeal.^ 

TMMtioii  of  Jndgmont  Ponding  Croditon*  VOX, — It  is  a  defense  to  a  cred- 
itor's suit,  that,  since  its  institution,  the  judgment  upon  which  it  is 
based  has  been  set  aside  by  the  court  which  rendered  it.^ 

Dormaaey  of  Jndgmont — ^Where  the  bill  is  iiled  within  the  statutory 

notice  of  the  proceedings  as  required  of  error  is  given  in  such  form  as  to 

by  statute.  make  the  sureties  liable  for  the  debt 

Anderson   v.    Hawhe,    115    III.  33,  and  costs  in  the  court  below,  as  well 

citing  Higgins  v,  Curtiss,  83  111.  28,  as  for  the  costs  upon  the  writ  of  error, 

where  a  creditors'  bill  was  filed  to  en-  Bradt    v.    Kirkpatrick,   7    Paige  (N. 

force  payment  of  a  judgment  of  the  Y.)  62. 

County  Court  allowing  a  claim  against  2.  Butchers',  etc.,  Bank  z\  Willis, 

the  estate,  and  it  was  determined  that  i  Edw.  Ch.  (N.  Y.)  645. 

the  administratrix,  who  was  sole  dev-  Bflbot  of   Oponliig   Jndgmont   Pending 

isee,  might  show  that  the   judgment  Gredltora'    BUI.  —  The    regular    course 

was  fraudulent  and  inequitable.  where  a  creditors'  bill   has  been  im- 

See  also  Griggs  v.  Gear,  8  111.  2,  properly  filed  upon  an  execution  re- 
wherein  it  was  held  that  chancery  turned  unsatisfied,  and  where  the  de- 
would  afford  relief  against  the  judg-  fendant  is  afterwards  let  in  to  make  a 
ment  where  the  party's  appearance  had  defense  in  the  action  at  law,  leaving 
been  entered  without  authority;  and  the  judgment  to  stand  as  a  security 
Tyler  v,  Peatt,  30  Mich.  63,  in  which  to  the  adverse  party,  is  to  stay  the 
case  it  was  determined  that  a  judgment  proceedings  in  the  court  of  chancery 

? granted  in  a  cause  in  which  the  de-  until  the  final  decision  of  the  court  of 

endant  was  not  served  with  process,  law.     Per  Walworth,  Ch.,  in  Drew  v. 

and  had   not   appeared,  was  a  mere  Dwyer,  i  Barb.  Ch.  (N.  Y.)  loi. 

nullity,  and  that  one  to  whom  he  had  Judgmont  Sot  Aaide  aa  to  Qno  DofiBiid- 

made  a  fraudulent  conveyance  might  aat  Only. — In    I  liter    v.    Hetterick,  5 

make  the  objection  against  its  valid-  Daly  (N.  Y.)  33,  it  was   held  that  a 

ity.  creditors'   bill   might    be   maintained 

Stay  Pontfliic  AppMoation  to  Sot  Aaide  against  one  of  two  defendants  against 
Judgmont. — In  Wooster  Bank  v.  Spen-  whom  judgment  had  been  recovered, 
cer,  Clarke  Ch.  (N.  Y.)  386,  the  pro-  upon  the  return  of  an  execution  un- 
ceedings  in  chancery  were  stayed  satisfied  against  such  defendant,  not- 
pending  an  application  to  the  court  in  withstanding  tlie  fact  that,  for  cause 
which  the  judgment  relied  upon  had  shown,  the  court  had  set  aside  the 
been  recovered  to  set  aside  such  judg-  judgment  as  against  the  other  defend- 
ment,  on  the  ground  that  it  had  been  ant  and  allowed  it  to  stand  as  a  several 
irregularly  entered  in  vacation.  judgment. 

In  a  proper  case  the  proceedings  Where  an  action  is  brought  against 
upon  a  creditor's  bill  will  be  stayed  a  joint  debtors,  and  judgment  is  re- 
sufficient  length  of  time  to  enable  the  covered  without  process  being  served 
defendant  to  apply  to  a  court  of  law  upon  one  of  them,  and  he  subse- 
for  an  order  to  set  aside  the  judgment  quently  obtains  an  order  opening  the 
or  execution  for  irregularity.  Per  judgment,  and  letting  him  in  to  de- 
McAllister,  J.,  in  Newman  V.  Willitts,  fend  the  action,  and  providing  that 
60  111.  ^i^citingr  Sandford  V.Sinclair,  such  order  should  in  no  manner  slop 
8  Paige  (N.  Y.)  373.  the  plaintiffs  from  taking  any  proceed- 

1.  Smith  V,  Crocheron,  2  Edw.  Ch.  ings  against  the  other  defendants  for 

(N.   Y.)  501;    Warder  v.   Rivers,  64  the   purpose   of   collecting  the  judg- 

lowa  412.  ment,  the  plaintiffs   may   maintain  a 

A  Wttt  of  Error  brought  after  the  fil-  creditors'   bill   against  the  other  de- 

Ing  of  a  creditors'  bill  does  not  neces-  fendants,  notwithstanding  such  order, 

sarily  stay  the  proceedings  in  equity,  Commercial  Bank  v,  Meach,  7  Paige 

even  where  the  security  upon  the  writ  (N.  Y.)  448. 
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period  during  which  a  judgment  continues  to  be  a  lien,  and  within 
the  time  allowed  by  statute  upon  which  an  action  may  be  brought 
thereon,  it  is  immaterial  that  the  complainant  would  not  be  en- 
titled to  issue  an  execution  thereon  until  he  revived  the  judg- 
ment by  scire  facias.^ 

b.  Decrees  in  Equity. — Generally,  by  statute,  decrees  in 
equity  for  specific  sums  of  money  are  enforceable  by  execution 
in  the  same  manner  as  judgments  at  law,  and  constitute  liens 
upon  the  property  of  the  debtor  to  the  same  extent  as  ordinary 
judgments ;  and  it  has  been  uniformly  determined  that  such  de- 
crees may  be  made  the  basis  of  creditors'  bills.^ 

Deeree  fur  Alioumy. — In  like  manner  a  wife  who  has  recovered  a 
judgment  for  alimony  in  a  divorce  suit  may  file  a  creditors'  bill 
against  her  husband  based  upon  such  decree.* 

1.  Postlewait  v,  Howes,  3  Iowa  365,  in  chancerj  was  considered  sufficient 
citing  Hagan  v.  Walker,  14  How.  (U.  under  a  statute  authorizing  an  execu- 
S.)^  39,  and  Burroughs  v,  Elton,  zi  tion  to  be  issued  thereon.  See  also 
Ves.  Jr.  39.  Peterson  v.  Illinois  Land,  etc.,  Co., 

Bevtval  of  Jadgment. — In  Kirkpatrick  6  111.  App.  257. 

V.  Means,  5  Ired.  Eq.  (N.  Car.)  220,  it  Montana.— T well  t;.  Twell,6Mont.  19. 

was  held   that  a   judgment    creditor  New  York. — Geery  v.  Geery,  63  N. 

who  had  had  an  execution  issued  and  Y.   252;   Gleason    v.   Gage,   7   Paige 

returned  nulla  bona^  could  not,  after  (N.  Y.)  121, /^r  Walworth,  Ch.;  Spei- 

his  judgment  had   become  dormant,  glemyer  v.  Crawford,  6  Paige  (N.  Y.) 

maintain  a  bill  in  equity  to  subject  to  254;  Clarkson  v,  De  Peyster,  3  Paige 

the  payment  of  his  debt  the  distrib-  (N.  Y.)  320;  the  earlier  decisions  be- 

utive  share  of  his  debtor  in  the  estate  ing  based  on  i  Rev.  Laws  N.  Y.  1813, 

of    a    decedent;   but   that    the    cred-  p.  487,  which  authorized  the  issuing  of 

itor  should  have  revived  his  judgment  an   execution   against   the   lands   and 

and  sued  out  an  execution,  and  if  pos-  goods  of   the  defendant  in  chancery 

sible   obtained  satisfaction  out  of  the  upon  a  decree  being  rendered  against 

share  of  the  real  estate  that  had  de-  him  for  a  specific  sum  of  money. 

scended  to  the  debtor.  Failure  to  Consnnmiate  Pnrohase  under 

In  Brown  v.  Long,  i  Ired.  Eq.  (N.  Foredosure  Sale. — An  order  requiring 
Car.)  190,  wherein  the  object  of  the  the  purchaser  of  property  under  a  fore- 
bill  was  to  subject  equitable  rights  of  closure  sale  to  pay  the  expenses  and 
the  debtor  in  notes  that  he  had  as-  deficiencies  occasioned  by  her  omission 
signed,  it  was  held  immaterial  that  to  complete  her  purchase  is  sufficient 
one  of  the  judgments  upon  which  the  upon  which  to  base  a  creditors'  bill, 
plaintiffs  relied  had  become  dormant,  Lydecker  t\  Smith, 44 Hun  (N.Y.)  454. 
because  the  debtor  had  previously  S.  Blenkinsopp  x\  Blenkinsopp,  i  De 
been  taken  in  execution  and  had  ob-  G.  M.  &  G.  495,  12  Beav.  568;  Taylor 
tained  his  discharge  as  an  insolvent,  v.  Wyld,  8  Beav.  159,  wherein  such 
and  admitted  in  his  answer  that  he  decrees  were  made  the  basis  of  suits  to 
had  no  tangible  property  subject  to  set  aside  fraudulent  conveyances;  Ruf- 
execution.  fing  v.  Tilton,  12  Ind.  259,  wherein  it 

2.  Flortda. — Robinson  v.  Springfield  is  said  that  **  the  wife  became  a  cred- 
Co.,  31  Fla.  203,  wherein  the  bill  was  itor  when  she  obtained  her  decree  for 
based  upon  a  decree  for  a  balance  of  alimony;"  Frakes  r*.  Brown,  2  Blackf. 
purchase-money  secured  by  a  mort-  (Ind.)  295;  Feigley  v.  Feigley,  7  Md. 
gage.  560,  wherein  Mason,  J.,  says  that  the 

DUnota. — Winslow    v,    Leiand,    128  statute  of  i3Eliz.,  c.  5,  "seems  to  de- 

111.  338;  Weightraan  v.  Hatch,  17  111.  sign  to  embrace  others  than  those  who 

281,  wherein  a  decree  in  chancery  was  are  strictly  and  technically  creditors; 

made  the  basis  of  a  suit  to  set  aside  a  and  if,  under  such  a  comprehensive 

fraudulent  conveyance ;  Farnsworth  xu  clause  as  'creditors  and  others,'  a  wife 

Strasler,  12  III.  482,  wherein  a  decree  who  has  been  made  the  victim  of  her 
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c.  Foreign  Judgments  and  Judgments  of  United  States 

Courts— (i)  Foreign  Judgments. — The  weight  of  authority  is, 
that  a  creditors*  bill,  especially  one  seeking  to  reach  land  fraudu. 

lently  conveyed,  in  which  case  the  judgment  is,  in  some  states, 
relied  upon  as  creating  a  lien,  cannot  be  based  upon  a  foreign  judg- 
ment, and  a  judgment  rendered  in  another  state  than  that 
in  which    the  bill   is   filed    is   considered   a  foreign  judgment  } 

husband's  fraud  is  not  to  be  included,  we  the  doctrine  that  a  wife  wlio  has  re- 
are  at  a  loss  to  ascertain  to  whom  else  covered  alimony  may  attack  a  con- 
it  was  designed  to  relate;"  Janvrin  veyance  made  in  fraud  of  herriehts: 
XK  Curtis,  63  N.  H.  312;  Morrison  v.  Dugan  v,  Trisler,  69  Ind.  553;  Chase 
Morrison,  49  N.  H.  69.  v.  Chase,  105  Mass.  385;  Livermore  v. 
InKampi'.Kamp,46How.Pr. (N.Y.  Boutelle,  11  Gray  (Mass.)  217;  Bous- 
Supreme  Ct.)  143,  the  defendant  in  a  lough  v.  Bouslough,  68  Pa.  St.  495; 
divorce  suit  was  adjudged  to  pay  ali-  Clagett  v.  Gibson,  3  Cranch  (C.  C.) 
mony  and  make  a  mortgage  to  secure  359. 

the  payment  thereof,  and  such  order  Injimetlon. — In  Turner  v.  Turner,  44 
for  the  payment  of  alimony  was  held  Ala.  437,  an  injunction  pendente  lite 
sufficient  to  authorize  a  suit  to  set  was  granted  to  restrain  a  husband 
aside  a  conveyance  made  for  the  pur-  from  removing  or  selling  any  of  his 
pose  of  enabling  the  husband  to  dis-  property  until  a  further  order  of  the 
obey  the  order.  Said  the  court:  **A  court.  See  also  article  Divorce. 
court  of  law  could  not,  by  any  judg-  1.  Dick  v.  Truly,  i  Smed.  &  M.  Ch, 
ment  or  process  known  to  those  courts,  (Miss.)  557,  wherein  a  judgment  re- 
create any  lien  against  the  said  prem-  covered  in  another  state,  and  an  exe- 
ises,  charging  them  with  the  mort-  cution  issued  thereupon  and  returned 
gage  directed  to  be  executed  to  secure  unsatisfied,  were  held  insufficient  to 
the  alimony.  Perhaps  an  action  at  lay  the  foundation  of  a  suit  to  subject 
law  could  be  maintained  to  recover  a  the  debtor's  choses  in  action, 
common-law  judgment  for  a  quarter's  Farned  v.  Harris,  11  Smed.  &  M. 
alimony  due  under  the  order,  and  an  (Miss.)  366,  which  was  based  upon  the 
execution  issued  thereon  and  returned  foregoing  case,  and  which  decided 
unsatisfied,  so  that  the  plaintiff  might  that  a  judgment  recovered  in  another 
maintain  a  creditors'  bill,  under  the  state  did  not  entitle  the  creditor  to 
statute,  to  set  aside  the  alleged  fraudu-  maintain  a  suit  to  obtain  satisfaction 
lent  conveyance.  But  such  relief  would  out  of  land  which  the  debtor  had  pur- 
be  very  circuitous,  and  would  not  at-  chased  and  fraudulently  procured  to  be 
tain  the  remedy  adjudged  by  the  order  conveyed  to  a  volunteer, 
for  a  mortgage  to  secure  the  alimony.  Crim  v.  Walker,  79  Mo.  335,  wherein 
I  think  it  safe  to  hold  that  the  plaintiff  it  was  said  that  **the  claimant  is  noth- 
was  remediless  at  law,  and  this  fact  is  ing  more  nor  less  than  a  general  cred- 
thefirststep  towards  maintaining  juris-  itor."  CtVin^  Claflin  r.  McDermott, 
diction  in  equity."  Citing  McCart-  12  Fed.  Rep.  375,  and  Wintringham 
ney  v,  Bostwick,  32  N.  Y.  53;  Chau-  r.  Wintringham,  20  Johns.  (N.  Y.)  296. 
tauqua  County  Bank  xk  White,  6  N.  Patterson  v.  Lynde,  112  111.  196, 
Y.  252;  and  Loomis  v.  Tifft,  16  Barb,  wherein  it  was  determined  that  a  suit 
(N.  Y.)  541 :  wherein  fraudulent  con-  to  subject  unpaid  stock  subscriptions 
veyances  were  set  aside  at  the  suit  of  could  not  be  based  upon  a  judgment 
simple  contract  creditors  without  any  against  a  foreign  corporation  recov- 
lien,  because  they  would  otherwise  be  ered  in  the  state  of  its  domicile,  but 
remediless.  See  also  Miller  r.  Miller,  that  a  judgment  should  be  recovered 
I  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  in  the  state  in  which  the  suit  was 
30;    Nix  V,   Nix,    10    Heisk.  (Tenn,)  brought. 

546;  Boils  V,  Boils,  i  Coldw.  (Tenn.)  In  the  following  cases  it  was  deter- 

284;    Brooks  T'.   Caughran,   3    Head  mined  that  such  a  judgment  could  not 

(Tenn.)  4.64;  Twell  v,  Twell,  6  Mont,  be  made  the  basis  of  a  suit  to  set  aside  a 

19  :  whicn  cases  are  to  the  same  effect,  fraudulent  conveyance  of   land  :  Davis 

See  further  the  following  cases,  which,  v.  Dean,  26  N.  T.  Eq.  436,  c///WSwayze 

although  not  creditors'  bills,  recognize  v,  Swayze,  9  N.  }.  Eq.  273,  Young  v. 
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but  cases  are  not  wanting  in  which  judgments  recovered  in  sister 
states  have  been  held  sufficient,  though  these  cases  generally 
contain  elements  which  it  is  believed  would  render  unnecessary 
any  judgment  at  all.^ 

Frier,  9  N.  J.  Eq.  465,  and  Green  v.  against    parties    uix>n  whom   service 

Tantum,  19  N.  J.  Eq.  105;  and  Berry-  was   had   by  publication  only,  a  suit 

man    v.   Sullivan,    13    Smed.    &    M.  could   not  be   maintained  in  the  Su- 

(MisB,)  'j^,  ciii'm/^  ZechAiie  V.  Bowers,  preme   Court  of   the  District  of  Co- 

5  Smed.  &  M.  (Miss.)  641,  and  Tarbell  lumbia  by  a  judgment  creditor  who 

V.  Griggs,  3  Paige  (N.  Y.)  207.  recovered  judgment  in  a  state  court 

None  of  the  cases  cited  in  either  after  service  by  publication  only. 
Davis  V.  Dean,  26  N.  J.  Eq.  436,  or  1.  McCartney  i'.  Bostwick,  32  N.  Y. 
Berrjman  v.  Sullivan,  13  Smed.  &  M.  53.  In  this  case  the  debtor  was  a  non- 
(Mtss.)  75,  were  directly  in  point,  but  resident,  and  a  judgment  recovered 
they  recognized  the  necessity  in  gen-  against  him  in  the  state  of  his  resi- 
erai  of  recovering  a  judgment  before  dence  was  considered  sufficient  as  the 
filing  a  creditors'  bill.  basis  of  a  suit  in  another  state  to  sub- 
In  Davis  V,  Dean,  26  N.  J.  Eq.  436,  ject  his  equitable  interests  in  property 
it  is  said  that  McCartney  v.  Bostwick,  paid  for  by  him  but  conveyed  to  an- 
32  N.  Y.  53,  which  was  relied  upon  by  other,  because  no  action  could  be 
the  complainant,  is  not  in  contrariety  brought  upon  the  original  debt  or 
to  the  three  foregoing  cases  therein  judgment  in  the  state  where  the  land 
cited.  was  situated. 

See  also   Weinland  v,   Cochran,  9  In  Merchants',  etc.,  Transp.  Co.  v 

Neb.   480,   wherein  an  action  in  the  Borland   (N.   J.    1895),  3^   ^^^-    Rep. 

nature  of  a  creditors'  bill  was  brought  272,  a  judgment  recovered  in  another 

to  set  aside  a  fraudulent  conveyance,  state  was  considered  sufficient  as  the 

after  the  recovery  of  a  judgment  in  a  basis  of    a  suit   against    a    deceased 

foreign   state,  and  the  court  ignored  debtor's  personal  representatives. 

such    judgment    and    held    that    the  In  Earle  v.  Grove,  92  Mich.  285,  a 

plaintiff,  not  having  recovered  a  judg-  foreign  judgment  regularly  obtained 

inent,  could  not  maintain  the  bill.  See  upon  personal  service,  upon  which  an 

further  the  obiter  dictum  of  Cassoday,  execution    had    been    issued  and   re- 

].,  in  Gilbert  v.  Stockman,  81  Wis.  602.  turned  unsatisfied,  was  considered  suf- 

Aetton  Bnniglit  l»7Gredttor  of  Decedent,  ficient,  it  being  alleged  that  the  debtor 

— In     Gilman-  v.    Tisdale,    i    Yerg.  was  a  nonresident  of   the  state,  and 

(Tenn.)  285,  it  was  determined  that,  that  he  was  insolvent. 

in   the   absence  of  statute,  a  foreign  See  also  Shickle  v.  Watts,  94  Mo. 

creditor  has  no  remedy  against  lands  419,  wherein  it  was  determined  that 

descended   to  the  heir  by  force  of  a  judgments  recovered  in  another  state 

foreign  judgment,  but  must  first  pro-  were  entitled  to  full  faith  and  credit, 

ceed  through  a  domestic  administra-  and  had  the  same  force  and  dignity  as 

tor;   and   Act  Tenn.  1801,  c.  6,   §  2,  domestic  judgments  under  Rev.  Stat. 

giving  a  remedy  to  foreign  judgment  Mo.  1879,  §  2735,  the  suit  being  by  the 

creditors  where  the    debts    are    con-  creditors  of  an  insolvent  corporation 

tracted,     judgments     rendered,     and  to  reach  unpaid  stock  subscriptions. 

parties  reside  in  sister  states,  and  the  See  further  Tittman  v.  Thornton, 

defendants    own    lands    or    goods   in  107  Mo.  500,  wherein  a  suit  was  brought 

Tennessee,  was  considered  as  afford-  on  a  foreign  judgment  to  reach  equi- 

ing  a   remedy  against  the  judgment  table  assets  of  the  debtor,  without  any 

debtor  only,  and  not  as  authorizing  a  question  as  to  the  sufficiency  of  the 

suit  on  a  foreign  judgment  after  the  judgment  being  raised  or  passed  upon. 

death  of  the  debtor  to  subject  lands  Foreign  Judgment  aa  lUudB  of  Relief  In 

descended  to  his  heirs.  United  Statee  Court. — In  National  Tube 

Senrloe  bjr  PuMleation. — In  Board  of  Works  Co.  v.  Ballou,  146  U.  S.  517,  a 

Public  Works  V.Columbia  College,  17  bill  was  brought  in  the  Circuit  Court 

Wall.   (U.  S.)  521,  it  was   held    that  of  the  United  States  for  the  southern 

since  a  personal  judgment  rendered  in  district  of  New  York,  against  a  citizen 

one  state  against  several  parties  jointly,  of  New  York,  to  subject  unpaid  stock 

is  not  evidence  outside  of  the  state  as  subscriptions  due    to    a   Connecticut 
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United  statat  Conrts  will  entertain  creditors'  bills  upon  judgments 
rendered  in  the  state  in  which  the  court  is  sitting.^ 

(2)  Judgments  Rendered  by  United  States  Courts. — Where  the 
bill  is  iiled  in  a  state  court,  a  judgment  recovered  in  a  United 
States  court  sitting  in  such  state  is  sufficient,  according  to  the 
weight  of  authority.* 

corporation.     It  was  held  insufficient  an  application  was  made  for  the  ap- 

to    allege  the    recovery    of    a    judg-  pointment  of  a  receiver   for  an  in- 

ment  against  the  corporation  in  Con-  solvent  corporation.  Hanford,  J.,  said : 

necticut,  and  the  issuing  and  return  **I  hold  that  this  court  has  jurisdiction 

there  of  an  execution  unsatisfied,  and  of  suits  in  equity  by  creditors  when- 

that  the  corporation  had  no  funds  or  ever  the  facts  justify  the  bringing  of 

assets  wherewith  to  pay  the  claim  of  such  suits  under  the  general  principles 

the    plaintiff,    without    alleging    any  of    equity    practice,   notwithstanding 

judgment  in  New  York,  or  any  effort  the  fact  that  the  demands  rest  upon 

to  obtain  one,  or  the  impossibility  of  judgments     rendered     by    the    state 

obtaining  one.  courts." 

See  also  Claflin  v.  McDermott,  20  2.  Chicago  First  Nat.  Bank  v.  Slo- 

Blatchf.  (U.S.)  522,  wherein  it  was  held  man,  42  Neb.  350;  Bullitt  v,  Taylor, 

that  a  creditors'  bill  founded  upon  a  34  Miss.  743. 

judgment  recovered  against  a  debtor  in  In  this  latter  case,  which  was  a  suit  to 
a  state  court  in  California,  would  not  lie  set  aside  a  fraudulent  conveyance,  the 
in  a  Circuit  Court  of  the  United  States  court  said :  "While  a  judgment  of  the 
m  New  York,  to  set  aside  a  fraudulent  United  States  court  may,  in  some  re- 
transfer  of  property  made  by  the  debtor  spects^  be  regarded  as  a  foreign  judg- 
in  California,  no  judgment  having  ment,  it  is  not  so,  in  the  full  sense  of 
been  obtained  or  execution  issued  in  the  term.  Such  judgments  may  be  en- 
such  Circuit  Court,  or  any  in  the  state  forced  by  execution  against  the  prop- 
court  of  New  York;  and  Walser  v.  erty  of  the  debtor,  Tike  state  judg- 
Seligman,  21  Blatchf.  (U.  S.)  130,  ments,  and  indeed  they  are  in  the 
whtrein  creditors  of  a  corporation,  main  regulated  by  state  laws.  It  is 
organized  under  the  laws  of  Missouri  only  necessary  to  maintain  the  bill,  to 
and  Kansas,  brought  suit  in  the  Circuit  make  the  same  allegations  in  regard 
Court  of  the  United  States  in  New  to  these  judgments  which  would  be 
York,  basing  their  right  to  relief  upon  made  in  regard  to  judgments  of  the 
the  recovery  of  judgments  in  Missouri,  state  courts,  that,  in  consequence  of 

tnaolvency  and  NonreaUlffiice. — As  to  the  fraud,  the  remedy  had  become  in- 

the  necessity  for  a  judgment  when  the  effectual  by  execution  at  law." 

debtor  is  a  nonresident  or  when  he  is  In  Vanaerveer  v,  Stryker,  8  N.  J. 

insolvent,  see  infra,  VII.,  9,  10.  Eq.  185,  the  object  of  the  bill  was  to 

But  see  Merchants'  Nat.  Bank  ?*.  Chat-  reach  equitable  interests  and  things  in 

tanooga  Constr.   Co.,  53    Fed.    Rep.  action  of  the  debtor.    Said  the  court : 

314,  citing  Stutz  v.  Handley,  41  Fed.  "  A  judgment  in  the  District  Court  of 

Rep*  537»  which  latter  case  was  de-  the  United  States  for  New  Jersey  is  as 

cided  on  the  authority  of  Hatch  i\  satisfactory  evidence  of  the  existence 

Dana,  loi  U.  S.  205,  and  was  affirmed  of  a  debt  as  the  judgment  of  our  Su- 

(139  U.  S.  429,  sub  nom.  Handley  v,  preme  Court;  and  an  execution  issued 

Stutz)  on  the  merits,  without  any  ob-  from  the  District  Court  has  the  same 

jection  to  the  sufficiency  of  the  judg-  power    and  territorial  extent    as  an 

ment  to  support  the  bill.    It  may  be  execution  from  our  Supreme  Court; 

worthy  of  remark,  however,  that   in  and  if  an  execution  from  that  court 

Merchants'  Nat.  Bank  v,  Chattanooga  fails  to  yield  to  the  plaintiff  his  judg- 

Constr.  Co.,  53  Fed.  Rep.  314,  it  was  ment  debt,  it  is  as  entire  a  failure  as  if 

determined  that  certain  of  the  com-  his    execution  had   issued    from  our 

plainants  who  had  no  judgments  were  Supreme  Court.  The  ground  of  relief 

entitled  to  maintain  the  bill  without  in  this  court  is,  that  the  complainant 

any  judgment  at  all.  has  obtained  an  execution  at  law,  upon 

1.  Buckeye  Engine   Co.   v.   Donau  which  any  property  in  this  state,  tangi- 

Brewing  Co.,  47  Fed.  Rep.  6,  wherem  ble  or  that  can  be  reached  by  execution 
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6.  lisiuuioe  of  Sxeention  and  Betom  of  Hnlla  Bona — a.  Gener- 
ally.— In  certain  classes  of  creditors'  bills,  which  will  be  herein- 
after particularly  enumerated,  it  is  necessary  to  issue  an  execu- 
tion upon  the  judgment  before  filing  the  bill,  and  in  others  to 
issue  an  execution  and  have  a  return  of  nulla  bona^ 

at  law,  might  be  reached  and  made  been  issued  thereon  and  returned  un- 
available; that  the  defendant  has  no  satisfied.  Walworth,  Ch.,  said :  **This 
property  which  can  be  reached  bj  court,  upon  the  principle  of  comity, 
execution  at  law,  but  that  he  has  prop-  has  eone  so  far  as  to  compel  a  discov- 
erty  which  a  court  of  equity  will  sub-  ery  from  persons  residing  within  its 
ject  to  the  payment  of  the  judgment  jurisdiction,  in  aid  of  the  prosecution 
and  execution."  or  defense  of  a  suit  pending  in  the 

In  Brown  v.  Bates,  lo  Ala.  433,  court  of  a  sister  state.  And  I  am  not 
wherein  a  judgment  rendered  by  a  prepared  to  say  it  might  not,  upon  the 
United  States  court  was  considered  same  principle  of  comity,  interfere  to 
sufficient.  Collier,  J.,  said :  "But  what  aid  the  parties  in  the  collection  of  a 
objection  can  there  be  to  the  interposi-  judgment  of  a  court  of  the  United 
tion  of  a  state  court  in  such  a  case.  States,  or  of  a  sister  state,  upon  any 
where  it  has  jurisdiction  over  the  de-  sufficient  grounds  of  equity  appearing 
fendant  and  the  subject-matter?  It  upon  the  face  of  the  bill,  to  show  that 
cannot  possibly  lead  to  a  conflict  be-  the  exercise  of  such  a  jurisdiction  was 
tween  the  tribunals.  The  proceedings  necessary  to  prevent  a  failure  of  jus- 
in  equity  are  consequential  and  auxil-  tice.  Without  intending  to  express  a 
iary.  lliey  by  no  means  affect  the  definite  opinion,  however,  on  that 
Judgment.  After  the  filing  of  a  credit-  subject,  I  am  satisfied  there  is  not  a 
or's  bill,  the  complainant  may  take  out  sufficient  foundation  laid  in  this  case 
a  new  execution  and  levy  upon  the  de-  for  the  exercise  of  the  jurisdiction  of 
fendant's  property;  and  if  it  is  insuf-  this  court."  See  also,  to  the  same  ef- 
ficient to  satisfy  the  judgment,  he  will  feet,  Winslow  v.  Leland,  128  111.  338, 
not  be  compelled  to  elect  either  to  following  Steere  v.  Hoagland,  39  111. 
dismiss  his  bill,  or  abandon  his  execu-  264,  and  Dilworth  v.  Curts,  139  111. 
tion.  •  •  •  The  bill  then,  in  the  present  508,  the  last  case  being  founded  upon 
case,  does  not  in  any  manner  interfere  the  two  next  preceding. 
with  the  control  of  the  federal  court  Il«n  by  Statute  upon  Land.— Under 
over  its  judgments,  or  the  process  that  Civ.  Code  Kan.,  §  419,  providing  that 
may  be  issued  thereon;  but  is  in-  judgments  of  courts  of  the  United 
tended  rather  to  aid  in  obtaining  satis-  States  rendered  within  the  state  of 
faction  of  them.  We  can  discover  no  Kansas  are  liens  upon  the  real  estate 
want  of  equity  having  reference  to  the  of  the  debtor  within  the  county  within 
tribunal  in  which  the  judgments  were  which  the  judgment  is  rendered,  a 
obtained.*'  judgment  0/  the  United  States  Circuit 

See  also  Ballin  v.  Loeb,78  Wis.  404,  Court  is  sufficient  as  a  basis  for  a  c»ed- 

which  was   a  suit    under  Rev.  Stat,  itors'  bill  in  the  state  court.    Chici&go, 

Wis.,  §  3216  et  seq.j  for  the  distribu-  etc.,  Bridge  Co.  v.  Fowler,  55  Kan.  17. 

tion  of  the  assets  of  an  insolvent  cor-  1.  OlronnurtanceB  Bxcnfltng  Inmance  of 

poration  among  its  creditors.     It  was  Bzaeatton — Military  Orders. — In  Mix- 

held  that  a  judgment  in  the  Circuit  onf.  Dunklin,  48  Ala.  455,  it  was  drter- 

Court  of  the  United  States  was  suffi-  mined  that  military  orders  issued  uwder 

dent  to  entitle  the  plaintiff  to  maintain  the  acts  of  Congress  commonly  known 

an  action  under  section  32i6,providing  as   Reconstruction   Acts,   which   pre- 

that  such  action  may  be  brought  by  a  vented   the  issuance  of  executions  at 

Indgment  creditor  after  an  execution  law,  did  not  authorize  resort  to  chan- 

has  been  returned  unsatisfied,  in  whole  eery  without  first  issuing  an  execution 

or  in  part.  and  having  it  returned  unsatisfied. 

Ooatn. — In Tarbell V.Griggs, 3 Paige  Escape  of  Debtor  from    Jail, — In 

(N.  Y. )  207,  it  was  determined  that  the  Poague  v.  Boyce,  6  J.  J.  Marsh.  (Ky .) 

bill  could  not  be  founded  upon  a  judg-  83,  which  was  a  suit  to  reach  personal 

ment  obtained  in  a  United  States  court  property    fraudulently     conveyed,    it 

fittlnj^  in  the  state  in  which  the  bill  was   recognized    that    ordinariiy    the 

ffled,  although  an  execution  had  creditor  should  have  issued  an  execu- 

403  Volume  V. 


EzbftiiiUon  of  BttnodlM.     CREDITORS '  BILLS.     iMiiAiiM  of  Ezoontioa. 

]>eoroeo  in  ChanMry. — Where  the  case  is  one  in  which,  ordinarily, 
an  execution  should  be  issued  and  returned  nulla  bana^  the  cir- 
cumstance that  the  creditor  relies  upon  a  decree  in  chancery  for 
the  payment  of  money  is  immaterial,  and  an  execution  must  be 
issued  and  returned  unsatisfied  in  like  manner  as  if  he  relied  upon 
a  judgment  at  law.^ 

By  Airignao  of  Judgment. — Where,  before  the  assignment  of  a  judg- 
ment, an  execution  has  been  issued  and  returned  unsatisfied,  the 
assignee  need  not,  after  the  assignment,  issue  another  execution.* 

tion  and  procured  its  return,  but  it  creditor  claiming   under  a  decree  in 

was  determined   that  a  creditor  was  chancery    sought    payment    out    of 

excused    from   doing  so  by   the  fact  choses  in  action  and  equitable  rights 

that  he  had   taken  the  body  of  the  of  the  debtor. 

debtor  on  a  ca.  5a.,  and  that  the  debtor  In  Geery  v.  Geery,  63  N.  Y.  253,  which 

had  broken  jail  and  made  his  escape  was  a  suit  to  set  aside  a  fraudulent 

without  paying  the  debt.  conveyance,  the  court  being  referred 

Bnffloiency  of  Oa.  Sa.  In  Lton  of  Ezecu-  to  White  v.  Geraerdt,  i  £dw.  Ch.  (N. 
tUm. — In  Pettus  v.  Smith,  4  Rich.  Eq.  Y.)  336,  as  authority  for  maintaining 
(S.  Car.)  197,  it  was  held  that  a  capias  the  suit  without  issuing  an  execution, 
ad  satisfaciendum  was  as  well  adapted  said  :  **That  case  is  in  conflict  with 
to  test  whether  the  judgment  debtor  other  authorities,  and  is  unsupported 
was  possessed  of  any  property  beyond  by  any  principle  now  recognized  as 
that  which  he  had  conveyed  in  fraud  controlling  in  such  cases." 
of  creditors,  as  an  execution;  Johns-  See  also  Miller  v.  Miller,  7  Hun  (N. 
ton,  Ch.,  remarking:  **The  true  doc-  Y.)  208,  which  was  a  suit  to  reach 
trine,  it  appears  to  me,  is  that  the  equitable  assets,  and  which  also  de- 
party  asking  the  aid  of  equity,  in  such  clared  that  White  v,  Geraerdt,  i  £dw. 
cases  as  this,  is  bound  to  show  that,  Ch.  (N.  Y.)  336,  had  been  over' 
without  fault  on  his  part,   and   after  ruled, 

the  exercise  by  him  of  reasonable  2.  Gleason  t\  Gage,  7  Paige  (N. 
diligence,  he  has  no  means  of  obtain-  Y.)  121,  wherein  Walworth,  Ch.,8ays: 
ing  satisfaction  of  his  claims  without  ''In  courts  of  common  law  the  real 
the  aid  of  this  court;  and,  as  to  the  party  is  sometimes  permitted  to  pros- 
insolvency  of  his  debtor,  he  is  bound  ecute  his  suit  in  the  name  of  a  third 
to  make  such  proof  only  as,  under  the  person  who  has  no  subsisting  interest 
circumstances,  is  reasonable  and  satis-  therein.  And  he  is  frequently  com- 
factory — ^such  proof  of  insolvency  as,  pelled  to  use  the  name  of  the  original 
in  all  other  cases,  is  competent  and  creditor  where  a  chose  in  action  has 
satisfactory,  and  no  more."  been  assigned.  But  in  this  court  the 

But  see,  c^j»/ra,Tappan  V.  Evans,  II  assignee  of    a   right  of  action    must 

N.  H.  311,  wherein  it  is  determined  prosecute  the  suit  in  his  own  name; 

that  a  judgment  creditor  seeking  to  and  it  is  a  good  defense,  in  most  cases, 

subject  the  equitable  assets  of  a  debtor,  that  the  nominal  complainant  has  no 

or  choses  in  action,  must  show  that  an  interest  in  the  subject  of  the  litigation, 

execution  has  been  returned  unsatisfied,  The    complainants,    therefore,    after 

and  that  it  is  not  sufficient  to  cause  they    had   purchased   this   judgment, 

the  body  of  the  debtor  to  be  arrested,  were  compelled  to  file  the  bill  in  their 

Tappan  v.  Evans,  11  N.  H.  311.  own  names.    And   there  is  no  good 

1.  Weightman  v.  Hatch,  17  111.  281,  reason  for  requiring  them  to  go 
and  Farnsworth  v.  Strasler,  12  111.  through  the  mere  formality  of  taking 
482,  holding  that,  as  regards  the  neces-  out  a  new  execution,  and  having  it  re- 
sity  for  issuing  an  execution  and  hav-  turned  unsatisfied,  when  the  ink  was 
ing  it  returned  unsatisfied,  a  decree  in  scarcely  dry  upon  a  similar  return 
equity  stands  upon  the  same  footing  made  by  the  sheriff  on  the  execution 
as  a  judgment  at  law ;  Speiglemyer  which  had  been  issued  at  the  instance 
v.Crawford.6Paige(N.Y.)  254;  Clark-  of  the  party  from  whom  they  pur- 
son  i;.  DePeyster,  3  Paige  (N.  Y.)  320,  chased  the  judgment."  Overruling 
which  last  case  was  a  suit  wherein  a  Wakeman  v,  Russel,  i  Edw.  Ch.  (N. 
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AllM  Szaeutloiii. — The  authorities  are  in  conflict  as  to  what  length 
of  time  may  be  permitted  to  elapse  after  the  return  of  an  execu- 
tion before  filing  the  bill,  without  issuing  a  new  execution.^ 

After  tlw  FUiag  of  the  Bm  it  is  not  necessary  to  issue  executions 
for  the  purpose  of  preventing  the  judgment  from  becoming 
dormant.'  ^ 

Wlwro  tliora  Ii  More  than  One  Debtor,  and  they  are  jointly  liable,  it 
is  not  sufficient  to  show  the  issuance  of  an  execution  and  a  return 
of  nulla  bona  as  to  one  of  them  only,  but  the  legal  remedies  must 
be  exhausted  against  all  of  them.^ 

Y.)  509.  See  also  the  following  cases,  ant's  want  of  property  has  continued 

based  upon  Gleason  r.  Gage,  7  Paige  during  that  length  of  time. 

<N.  Y.)  121:  Strange  v.  Loneley,  3  After    RevlTal    by   Bdre  Faoiaa. — In 

Barb.  Ch.  (N.  Y.)  650;  McArthur  v,  Crawford  v.  Cook,  55  111.  App.  351,  a 

Hojeradt,  11  Paige  (N.  Y.)  495;  Hast-  judgment  was  revived  by  scire  facias 

ings  9.  Palmer,  Clarke  Ch.  (N.  Y.)  more  than  ten  years  after  its  rendition, 

5a;  Raokinr.  Rothschild,  78  Mich.  10.  and  it  was  determined  that  after  such 

But   see,   contra.   Fitch    v.  Baldwin,  revival,  a  new  execution  should  have 

Clarke  Ch.  (N.  Y.)  106.  been  issued.     Said  the  court:   **That 

1.  flix  Tean. — In  Corning  v»  Steb-  revival  should  have  been  followed  by 
bins,  I  Barb.  Ch.  (N.  Y.)  589,  thecred-  an  execution.  Non  constat  that  it 
itor  was  permitted  to  file  his  bill  with-  would  not  have  produced  satisfaction." 
out  issuing  a  new  execution,  although  Citing"  Winslow  v.  Leland,  128  111.  304. 
more  than  six  years  had  elapsed  since  But  in  Colt  v,  Fulton,  Chan.  Sent. 
the  return  of  the  original  execution;  (N.  Y.)  45,  the  chancellor  decides  that 
Walworth,  Ch.,  saying:  "Storms  f.  where  the  judgment  is  revived  by  scire 
Ruggles, Clarke  Ch.(N.Y.)  148,  *  *  *  facias  in  favor  of  personal  representa- 
was  not  well  considered,  and  has  fre-  tives,  it  is  not  necessary  to  sue  out  a 
quently  been  overruled  by  this  court,  new  execution  thereon,  to  entitle  them 
After  the  complainant  has  once  ex-  to  file  a  creditors'  bill. 
hausted  his  remedy  at  law,  by  the  re-  2.  Cincinnati  i^.Hafer,  49  Ohio  St.  60. 
turn  unsatisfied  of  an  execution  which  8.  Voorhees  v,  Howard,  4  Abb.  App. 
haa  been  issued  to  the  proper  county,  Dec.  (N.  Y.)  503;  Child  v.  Brace,  4 
the  statute  gives  him  the  right  to  Paige  (N.  Y.)  309;  Reed  v.  Wheaton, 
come  here  for  the  purpose  of  reaching  7  Paige  (N.  Y.)  663 ;  Strange  v.  Long- 
the  equitable  interests  and  things  in  ley,  3  Barb.  Ch.  (N.  Y.)  650. 
action  of  the  defendant.  And  I  know  PaitaenUp.— In  Child  v.  Brace,  4 
of  no  limitation  of  that  right  short  of  Paige  (N.  Y.)  309,  judgment  having 
the  ten  years  which  the  statute  has  been  recovered  against  five  partners, 
fixed  as  the  time  within  which  suits  suit  was  brought  to  subject  the  equi- 
purely  of  equitable  cognizance  must  be  table  assets  of  one  of  the  partners 
brought  in  this  court.  The  remedy  after  an  execution  had  been  issued  to 
of  the  defendant,  to  prevent  unneces-  the  county  in  which  the  venue  was 
sary  costs,  if  he  has  the  means  of  pay-  laid.  No  execution  was  issued  to  the 
ing  the  Judgment,  is  to  apply  his  county  in  which  the  defendant  re- 
property  for  that  purpose.  And  if  he  sided,  or  to  the  county  in  which  three 
has  not  suificient  property,  the  com-  other  of  the  partners  resided,  and  as 
plainant  should  not  be  subjected  to  the  to  three  of  the  partners  to  whose 
useless  delay  and  expense  of  issuing  counties  no  executions  had  issued, 
a  second  execution,  and  having  it  re-  there  were  no  allegations  of  insolvency, 
turned  unsatisfied,  before  he  files  his  It  was  held  that  there  was  no  sufficient 
bill."  exhaustion    of    legal    remedies,    and 

nno   Tean. — In    Gould    v,    Tryon,  that  it  was  necessary  to  issue  an  exe- 

Walk.  (Mich.)  353,  it  was  determined  cution  to  the  county  in  which  each  of 

that  after  the  lapse  of    nine    years,  the  partners  resided,  or  to  allege  the 

another  execution  should  have  been  insolvency    of    the    partners   against 

issued  before  filing  the  bill,  as  it  is  whom  no  executions  were  issued, 

not  to  be  presumed  that  the  defend-  But  an  execution  issued  against  the 
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b.  Suits  to  Set  Aside  Fraudulent  Conveyances— (i)  In 
General. — The  authorities  are  not  in  accord  upon  the  question 
whether  or  not  the  creditor,  having  recovered  a  judgment,  must, 
in  addition  thereto,  issue  an  execution  and  have  it  returned  un- 
satisfied before  he  can  attack  fraudulent  conveyances  of  land 
made  by  his  debtor,  and  are  arrayed  against  each  other  in  ver>' 
nearly  equal  numbers ;  but  much  of  the  conflict  arises  from  the 
effect  that  is  given  to  judgments  and  executions  by  different 
statutes  in  various  jurisdictions.^ 

In  Ono  Lino  of  Dooiiioni  it  is  held  that  an  execution  must  have 
been  issued  and  returned  unsatisfied,  either  in  whole  or  in  part, 
and  the  reasons  given  for  such  requirement  are,  that  the  inter- 
joint  property  of  partners  is  effectual  plainant  had  no  right  to  issue  an  exe- 
in  a  suit  by  creditors  to  subject  such  cution  against  the  second  indorser  un- 
property,  although  the  judgment  was  less  it  was  made  to  appear  by  an  affi- 
entered  and  docketed  against  only  davit  that  the  principal  and  iirst 
such  of  the  partners  as  were  served  indorser  had  no  property  in  the  stale 
with  process.  Produce  Bank  r.  Mor-  out  of  which  the  complainant's  judg- 
ton,  67  N.  Y.  199.  ment  and  costs  could  be  made. 

Kontacky  Statnto. — Under  Civil  Code  Docreo  agalnsi  Principal  and  Snroty. — 
Ky.,  tit.  10,  c.  4,  which  provides  that  Where  a  decree  in  chancery  is  ren- 
after  an  execution  *'  directed  to  the  dered  against  a  principal  debtor  and 
county  in  which  the  judgment  was  ren-  his  surety,  the  creditor  may  maintain 
dered,  or  to  the  county  of  the  defend-  a  bill  against  the  principal  debtor 
ant's  residence,"  is  returned  unsatisfied,  without  first  exhausting  his  remedy 
the  plaintiff  may  institute  an  equitable  against  the  surety.  Speiglemyer  r. 
action  to  subject  choses  in  action  and  Crawford,  6  Paige  (N.  Y.)  254. 
equitable  interests  of  the  debtor  to  the  Death  of  Ono  of  Joint  Debtors. — Where 
satisfaction  of  the  judgment;  where  a  one  of  the  joint  debtors  is  dead,  it  is 
judgment  is  rendered  against  several  none  the  less  necessary  to  exhaust  the 
defendants  it  is  not  sufficient  to  issue  legal  remedies  against  his  estate.  Voor- 
an  execution  to  a  county  in  which  hees  v,  Howard,  4  Abb.  App.  Dec. 
some  of    the   defendants   reside,  and     (N.  Y.)  503. 

the  other  defendant  has  a  right  to  in-  A  General  Averment  that  the  defend- 
sist  that  an  execution  should  be  issued  ant  is  primarily  liable  for  the  payment 
to  either  the  county  in  which  the  of  the  obligations  upon  which  the 
judgment  was  rendered,  or  that  in  judgment  was  recovered  is  too  indefi- 
which  he  resides.  Proctor  t*.  Bell  nite  to  excuse  the  complainant  from 
(Ky.  1895),  30  S.  W.  Rep.  15.  issuing  an   execution    to   the  county 

See  also  Crabb  i».  Hill  (Ky.  1895),     where  the  other  judgment  debtors  re- 
30  S.  W.  Rep.  415,  wherein  it  is  de-     sided.     Strange  v,   Longley,  3  Barb, 
clared  that  the  statute  is  mandatory    Ch.  (N.  Y.)  650. 
and  must  be  complied  with.  Where  Two  Judgment  Credlton  unite 

Execution  against  Second  Indorser  on  in  the  bill,  and  one  of  them  has  issued 
Note. — In  Coleman  v.  Rives,  34  Miss,  an  execution  which  has  been  returned 
634,  the  judgment  was  recovered  unsatisfied,  and  it  is  alleged  that  the 
against  the  maker  and  first  and  sec-  plaintiffs  know  of  no  property  upon 
ond  indorsers  of  a  note,  and  a  bill  which  an  execution  can  be  levied,  and 
seeking  satisfaction  of  the  judgment  that  their  judgments  will  remain  wholly 
out  of  equitable  property  of  the  sec-  unsatisfied  unless  they  can  resort  to 
ond  indorser  alleged  that  an  execu-  equity,  the  failure  of  the  other  judg- 
tion  had  been  issued  against  him  and  ment  creditor  to  issue  an  execution 
returned  unsatisfied.  A  demurrer  to  and  have  it  returned  unsatisfied,  is  ex- 
the  bill  was  sustained,  because  it  did  cused.  Enright  v.  Grant,  5  Utah  334. 
not  show  that  the  complainant  had  a  1.  Henderson,  J.,  in  Enright  r.  Grant, 
right  to  the  execution,  since,  under  5  Utah  334;  Cassoday,  J.,  in  Gilbert  v. 
Hutch.  Code  Miss.  853,  ^  6,  the  com-    Stockman,  81  Wis.  602. 
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position  of  equity  should  not  be  asked  until  the  creditor  has 
in  this  manner  shown  that  he  is  remediless  at  law,  and  also  that 
the  conveyance  is  fraudulent  as  to  creditors  only  and  is  valid  as 
between  the  parties  thereto,  and  that,  consequently,  the  grantee 

should  not  be  disturbed  in  his  possession  until  the  creditor  has 
shown  that  the  debtor  has  no  other  property  to  which  resort  may 
behad.1 

1.  The  rule  referred  to  in  the  text  way  in  which  it  can  usually  be  ascer- 

prevails  in  the  following  states :  tained  whether  such  redress  can  be 

Kflalntiky. — H albert  r.  Grant,  4  T.  B.  had,  is  by  resort  to  legal  remedies. 
Mon.(Ky.)58o,  wherein  Mills,  J.,  said:  Until  they  have  obtained  judgment 
'^The  rule  is  so  well  settled  that  a  and  issued  execution  and  failed  to 
creditor  must  not  only  obtain  a  judg-  reach  property  on  it,  and  had  it  duly 
ment,  but  issue  out  execution  and  pro-  returned  nulla  hona^  they  are  not  in  a 
cure  its  return  in  a  case  where  his  de-  position  to  resort  to  equity."  Tyler 
mand  is  purely  legal,  before  he  can  v,  Peatt,  30  Mich.  63.  See  also,  as  to 
apply  to  a  court  of  equity  for  redress  the  necessity  of  issuing  an  execution 
af]^ainst  fraudulent  incumbrances  on  and  having  it  returned  unsatisfied, 
the  estate  of  the  debtor,  that  we  Thayer  v.  Swift,  Harr.  (Mich.)  430. 
need  not  now  discuss  the  subject  or  In  Vanderpool  v,  Notley,  71  Mich, 
review  the  cases  where  the  principle  422,'  and  McKibben  v.  Barton,  i  Mich. 
has  been  adjudicated."  See  also,  to  213,  it  is  determined  that  it  is  neces- 
the  same  effect,  Martz  v.  Pfeifer,  80  sary  to  levy  the  execution  upon 
Ky.  600;  Wickliffes  v.  Lyon,  5  J.  J.  land.  In  the  first  of  these  cases  it  is 
Marsh.  (Ky. )  84;  Anderson  v.  Brad-  said  that  it  is  not  necessary  to  have 
ford,  5  ].  ].  Marsh.  (Ky.)  73;  M'Kin-  the  execution  returned,  and  in  the  sec- 
ley  r.  Combs,  i  T.  B.Mon.  (Ky.)  105;  ond  case  it  is  said  that  the  fact  that 
Allen  V,  Campbell,  i  T.  B.  Mon.  the  execution  has  been  returned  un- 
(Ky.)  231;  and  the  obiter  dicta  in  satisfied  will  not  relieve  the  creditor 
Tread  way  v.  Turner  (Ky.  1889),  10  from  the  necessity  of  making  a  levy 
S.  W.  Rep.  816.  upon  the  land. 

Other  creditors  who  have   not  ob-  In  Brock  v.  Rich,  76  Mich.  644,  and 

tained  judgments  and  issued  execu-  Pierce  v.  Rich,  76  Mich.  648,  it  is  de- 

tions,  cannot  file  a  cross  bill  and  place  termined    that    where    both    chattels 

themselves  in  a  position  to  impeach  and   land   are  fraudulently  conveyed, 

the  fraudulent  deed.  MoflFat  v.   Ing-  the  creditor  has  a  right  to  levy  on  the 

ham,  7  Dana  (Ky.)  495.  chattels,  and,  unless  it  appears  that  this 

Maine. — Howe  v.  Whitney,  66  Me.  remedy  is  una  vailing,  a  bill  to  set  aside 

17,  in  which  case  it  was  determined  a   fraudulent  conveyance  of  the  land 

that  after  the  decease  of  the  debtor  will  not  be  entertained. 

the  bill  could  not  be  maintained  with-  See  further  Messmore  v.  Huggard, 

out  showing  that  during  the  life  of  the  46  Mich.  558,  wherein  tlie  object  of  the 

debtor  an  execution  had  been  placed  bill  was  to  have  a  mortgage  on  land 

in  the  officer's  hands  for  enforcement  declared  fraudulent.     The  court  said : 

and  returned  unsatisfied,  and  that  the  **  The  steps  usually  taken  in  such  cases 

issuance  and  return  of  an  execution  are,  first,  to  levy  the   execution,  and 

after  the  debtor's  decease  were  insuf-  then  file  a  bill  in  aid." 

licient.    See  also,   in  support  of  the  NewToik. — Adsit  v.  Butler, 87  N.  Y. 

proposition,  Webster  v.  Clark,  25  Me.  585,  wherein  a  demurrer  was  sustained 

313;  Webster  v.  Withey,  25  Me.  326;  to  the  complaint,  because  it  did  not  al- 

Corey  v,    Greene,   51   Me.    114;  and  lege  that  an  execution  had  been  issued 

Griffin  v.  Nitcher,  57  Me.  270.  and  returned  unsatisfied,  altliough  the 

In  Hicliigan,  *'the  statute  gives  no  demurrer  admitted  the  alleged  insol- 
Hen  to  creditors,  separately  or  jointly,  vency  of  the  debtor.  Affirming 2'^  Hun 
on  property  conveyed  to  third  persons  (N.  Y.)  45.  The  court  of  appeals,  be- 
by  their  debtor  or  at  his  instance,  ing  referred  to  Brinkerhoff  v.  Brown, 
Tfhey  have,  therefore,  no  right  to  im-  4  Johns.  Ch.  (N.  Y.)  674,  and  Shaw  v. 
plead  third  persons,  if  they  can  get  D wight,  27  N.  Y.  244,  84  Am.  Dec. 
redress  from  their  debtor.   The  only  275,  in  support  of  the  proposition  that 
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Tlura  An  Otlmr  AuthorltiM  which  hold  that  the  issuance  of  an  exe- 
cution and  a  return  of  nulla  bona  are  not  prerequisites,  because 
of  statutes  whereby  judgments  are  made  specific  liens  upon  the 

when  the  creditor  seeks  aid  as  to  real  action  of  this  description  is,  that  an 
estate  he  need  onlj  show  a  judgment  execution  upon  the  judgment  must 
creatine  a  lien,  sajs :  "  We  do  not  have  been  issued,  and  either  be  out- 
think  that  it  was  intended  to  hold  in  standing  or  returned  unsatisfied." 
either  of  these  cases  that  an  execution  See,  contra,  in  addition  to  the  obiter 
could  be  dispensed  with,  nor  do  the  dicta  supra ,  Pajne  v.  Sheldon,  ^ 
remarks  referred  to  sustain  the  position  Barb.  (N.  Y.)  169,  disapproving- 
contended  for,  as  no  such  question  North  American  F.  Ins.  Co.  v.  Gra- 
was  presented  in  the  cases  cited."  ham,  5  Sandf.  (N.  Y.)  197,  and  Mc- 
See  also,  to  the  same  effect  as  Adsit  Cullough  v,  Colb/,  5  Bosw.  (N.  Y.) 
V.  Butler,  87  N.  Y.  585,  National  477;  Mohawk  Bank  v,  Atwater,  a 
Tradesmen's  Bank  v.  Wetmore,  124  Paige  (N.  Y.)  54;  Beck  v,  Burdett,  i 
N.  Y.  244;  Hendricks  v.  Robinson,  2  Paige  (N.  Y.)  308;  Clarkson  v,  De- 

Johns.   Ch.   (N.  Y.)  283;  Buswell   v,  Pejster,  3  Paige  (N.  Y.)  320;  Porter 

-incks,    8    Daly    (N.    Y.)    527;    and  v.   Clark,    12   How.    Pr.   (N.    Y.  Ct. 

North   American   F.  Ins.  Co.  v,  Gra-  App.)  107,  9  N.  Y.   142,  citing-  Mc- 

ham,  5   Sandf.  (N.  Y.)    197;  in  which  Elwain  v,  Willis,  9  Wend.  (N.   Y.) 

cases  it  was  determined   that  as  the  548,    and    Brinkerhoff    v.    Brown,    4 

creditor    must  exhaust  the    personal  Johns.   Ch.     (N.     Y.)    671;    Fox    v. 

property  of  the  debtor  before  having  Moyer,   54  N.  Y.   125,  wherein  it  is 

recourse  to  his  real  estate,  it  is  essen-  said    that    the    weight    of    authority 

tial  to  show  that  an  execution  has  been  seems  to  be  that  the  judgment  with 

issued  and  returned  unsatisfied.  Hyatt  an  execution  issued  and  not  returned 

V.  Dusenbury  (Brooklyn  City  Ct.),  5  is  sufficient  to  enable  the  plaintiff  in 

N.  Y.  St.  Rep.  846,  12  Civ.  Pro.  Rep.  most  cases  to  maintain  his  action ;  and 

(N.  Y.)    152;    Bostwick  v,  Scott,  40  the  obiter  dicta  oi  E.D.  Smith,  ].,  and 

Hun  (N.  Y.)  212.  Sandford,  V.  Ch.,  inParshallv.Tillou, 

In   the  last  case  it  is  said  that  the  13  How.  Pr.   (N.  Y.  Supreme  Ct.)  7, 

judgment  when  docketed  is  made  by  and  Storm  v.  Waddell,  2  Sandf.  Ch. 

statute  a  lien  upon  all  the  lands  of  the  (N.  Y.)  494,  respectively, 

debtor,  and  that  the  allegation  of  the  Invalid  Mortgage  of  Church  Prop- 

issuance  of  an  execution,  and  the  re-  erty. — In  Howell  t>.  Cooper,  37  Barb, 

turn  of  the  same  unsatisfied,  is  neces-  (N.  Y.)  582,  a  judgment  creditor  of  a 

sary  for  the  purpose  of  showing  that  church   sought   to    have  set  aside  a 

the  judgment  debtor  has  no  personal  mortgage  made  by  the  church  prior  to 

property  out  of  which  the  judgment  the  recovery  of  his  judgment,  insisting 

can  be  satisfied,  because  a  creditor  has  that  the  mortgage  had    been    made 

no  right  to  enforce  his  lien  against  the  without  authority  or  permission  from 

real  estate  until  the  personal  property  the  court  of  chancery    or    Supreme 

has  been  exhausted.  Court,  as  required  by  3  Rev.  Stat.  N. 

In   Easton  Nat.    Bank    v,    Buffalo  Y.  298,  §§  4,  11.     It  was  held  that  the 

Chemical    Works,   48  Hun  (N.   Y.)  plaintiff  had  a  complete  and  effectual 

557,  the  object  of  the  action  was  to  remedy  at  law  by  the  sale  of  the  mort- 

set  aside  a  prior  fraudulent  judgment,  gaged  property,  or  other  property  of 

and  ultimately  to  reach  real  estate  of  the  church,  on  execution,  and  that  a 

the  debtor.  The  court,  being  referred  bill  in  chancery  could  not  be  brought 

to  a  remark  made  in  the  course  of  the  until  an  execution  had  been  returned 

opinion  in  Crippen  v,  Hudson,  13  N.  unsatisfied. 

Y.  161,  which,  if  a  correct  exposition  Assignment  in  Fraud  of  Attaching 
of  the  law,  would  sustain  the  plaintiff's  Creditor. — The  return  of  an  execution 
right  to  maintain  the  action  without  unsatisfied  is  not  a  prerequisite  to  a 
first  issuing  an  execution,  said:  **But  suit  to  set  aside  a  fraudulent  assign- 
that  has  not  been  followed  by  the  ment  of  a  bond  and  mortgage  brought 
courts,  but  the  rule  has  been  rigidly  by  a  creditor  who  has  attached  such 
applied  that  the  least  which  will  an-  bond  and  mortgage;  such  suit  not 
swer  the  requirements  of  courts  of  being  technically  a  creditors'  bill, 
equity   for    maintaining  a  creditor's  Mechanics,  etc.,  Bank  v.  Dakin,  51  N. 
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land  of  the  debtor,  including  such  as  has  been  fraudulently  con- 
veyed ;  and  they  reason  that  a  suit  to  set  aside  a  fraudulent  con- 
veyance is  one  to  remove  an  obstruction  or  impediment  in  the 

Y-  5i9f  reversing  28   How.  Pr.   (N.  mined  that  the  return  of  an  execution 

Y.     Supreme    Ct.)     502,     50     Barb,  nulla  bona  need  not  be  alleged  in  the 

(N.    Y.)   587,   33    How.  Pr.    (N.  Y.)  complaint.     Both  cases  are  silent  upon 

316.  the  question  as  to  whether  a  return  of 

So>Bkli  ISaroUna. — Verner  v.  Downs,  nulla  bona  must  be  proved. 
13  S.  Car.  449,  wherein  the  court  says :  Wisconslii. — In  Cornell  t'.  Radway,  22 
"The  proper  remedy  for  a  judgment  Wis.  260,  it  is  said  that,  since  by  statute 
creditor,  for  the  enforcement  of  his  the  plaintiff's  judgment  constitutes  a 
judgment,  is  by  execution  in  the  court  specific  lien  upon  the  land,  '*  it  would 
of  law.  It  is  only  when  he  has  ex-  seem  *'  that  the  issuance  of  an  execu- 
bausted  that  remedy  without  satisfy-  tion  and  a  return  of  nulla  bona  are 
ing  his  debt,  that  he  can  demand  the  unnecessary.  Citing  Beck  v,  Burdett, 
aid  of  a  court  of  equity.  The  highest  i  Paige  (N.  Y.)  305,  which  has  been 
evidence  of  the  exhaustion  of  such  overruled ;  and  Gates  v.  Boomer,  17 
remedy  is  the  record  evidence  of-  Wis.  455,  which  was  a  case  wherein 
fered  by  the  returns  of  the  sheriff  upon  judgments  were  obtained  subsequently 
the  execution.  The  plaintiff,  in  pro-  to  the  execution  of  the  fraudulent  con- 
ducing such  return  of  nulla  bona^  is  veyance,  and  the  court,  in  overruling 
not  required  to  give  independent  proof  a  demurrer  to  the  complaint,  referred 
of  the  solvency  of  his  debtor.  Enjoy-  approvingly  to  an  allegation  that  an 
ing  the  advantages  arising  from  the  execution  had  been  issued  and  re- 
simplicity  and  inexpensiveness  of  this  turned  unsatisfied,  although  the  neces- 
means  of  exhibiting  the  condition  of  sity  of  an  execution  and  return  of  nulla 
his  debtor's  estate,  it  is  unreasonable  to  bona  were  not  passed  upon. 
permit  him  to  disregard  these  simple  In  Gilbert  v.  Stockman,  81  Wis. 
means  of  proof,  and  cast  upon  the  602,  it  was  determined  that  a  judg- 
court  and  the  party  the  onerous  issue  ment,  duly  docketed,  after  the  rec- 
of  the  insolvency  of  the  defendant,  ordation  of  the  fraudulent  convey- 
upon  general  evidence.  Hence  it  is,  ance,  constituted  no  lien  upon  the 
that  the  courts  of  equity  have  held,  as  premises  conveyed,  and  that  the  judg- 
a  rule  of  convenience,  founded  on  the  ment  creditor  was  not  entitled  to 
clearest  reason  and  equity,  that  the  maintain  the  bill  until  he  had  issued 
plaintiff  must  issue  his  execution  and  an  execution  and  levied  it  upon  the 
procure  its  return,  before  applying  to  premises,  or  had  it  returned  unsatis- 
the  court  of  equity  for  aid.  Having  fied.  Winslow  and  Pinney,  J.J.,  dis- 
failed  to  show,  in  the  present  case,  senting.  To  the  same  effect  is  Hyde 
that  this  step  has  been  taken,  the  evi-  v.  Chapman,  33  Wis.  391. 
dence  shows  no  equity  in  the  plain-  See  also  Daskam  t'.  Neff,  79  Wis. 
tiffs  to  demand  the  decree  that  has  161,  wherein  the  court  said:  ''It 
been  pronounced,  and  it  must  be  re-  must  clearly  appear,  in  every  case  of 
versed."  this  kind,   from   the   complaint,    that 

To  the  same  effect  are  the  following  the  plaintiff  has  exhausted   his  legal 

cases :    Suber  v.  Chandler,  18  S.  Car.  remedies,  and  has  been  unable  to  col- 

533 ;  McMahan  V.  Dawkins,  22  S.  Car.  lect    his    judgment,    before    he    can 

320;  Austin  V.  Morris,  23  S.  Car.  393;  maintain  a  creditors'   bill.*'      But    it 

Miller  v.  Newell,  20  S.  Car.  138.  should  be  noted  that  the  conveyance 

In  Newberry  Nat.  Bank  z\  Kinard,  in  this  case  included  both   personal 

28    S.    Car.    loi,    the    question    was  and    real   property,   and   that   it  was 

whether  the  suit  was  barred,  and  the  made  to   persons  whose   names  were 

court  determined    that    the   right   of  unknown,  and  that  there  was  a  prayer 

action  did  not  accrue  until  the  creditor  for  discovery. 

had  exhausted  all  his  legal  remedies  In  Galloway  v,  Hamilton,  68  Wis. 

and  an  execution  had  been  returned  651,  it  was  determined  that  the  juris- 

nuila  bona.  diction  of  equity  rests  upon  the  fact 

But  in  Burch  v.  Brantley,  20  S.  Car.  that  an  execution  has  been  issued  and 

503,  which  was  followed  in   State  v,  a  specific  lien   has   been   thereby  ac- 

Footy  27    S.  Car.  340,  it   was   deter-  quired,    and    that    consequently    the 
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way  of  the  complainant's  execution,  that  the  conveyance  being 
void  as  to  the  judgment  creditor,  he  has  the  right  to  place  him- 
self in  the  position  which  he  would  have  occupied  had  the 
conveyance  never  been  made,  and  that  the  grantee,  because  of 
the  fact  that  his  title  is  tainted  with  fraud,  has  no  right  to  say 

return  of  an  execution   unsatisfied   is  the  deed  of   a  debtor  for  fraud.  •  •  • 

not  a  prerequisite.  The  principle  of  tlie  rule  is  this:  Before 

See  further  Wanzer  v.  Howland,  lo  one  can  come  into  the  court  of  equity, 

Wis.  8,  wherein   the  court  said  that  it  must  appear  tliat  he  has  not  a  plain, 

there  were  the  usual  alle^tions  of  the  adequate  and  complete  remedy  at  law. 

recovery  of  a  judgment  at  law  against  If  he  have  a  legal  remedy,  he  must  ex- 

tlie  defendant,  issuing  and  return  of  haust  it.      The    requirement    of    the 

execution,  etc. ;  and  Mason  v,  Pierron,  judgment  at  law,  execution,  and  re- 

63  Wis.  239.  turn  thereon,  is  the  best  evidence  of 

In  Colorado,  the  rule  can  hardly  be  this."  Citing  "Dkj  v.  Washburn,  24 
said  to  be  settled.  In  Burdsall  v.  How.  (U.  S.)  352 ;  Jones  v.  Green,  i 
Waggoner,  4  Colo.  256,  the  court  Wall.  (U.  S.)  331 ;  and  Smith  v.  Fort 
said :  "The  bill  is  in  the  nature  of  a  Scott,  etc.,  R.  Co.,  99  U.  S.  401. 
creditors'  bill,  and,  to  entitle  the  com-  In  Jones  t^.  Green,  i  Wall.  (U.  S.)  330, 
plainant  to  maintain  a  bill  of  this  the  object  of  the  suit  was  to  reach  land 
character,  he  is  usually  required  to  which  the  debtor  had  purchased  and 
sliow,  not  only  a  judgment  obtained,  fraudulently  procured  to  be  conveyed 
but  an  execution  sued  out  with  a  re-  to  a  third  person,  and  it  was  deter- 
turn  of  nu//a  bona^  or  that  the  writ  is  mined  that  he  should  show  that  an  ex- 
unsatisfied  in  whole  or  in  part."  Cit-  ecution  had  been  returned  unsatisfied, 
ing^  Alexander  t*.  Tams,  13  111.  22J.;  which  is  the  rule,  it  is  believed,  in  all 
Heacock  v.  Durand,  42  111.  233;  Child  jurisdictions.  See,  infra,  p.  504. 
7'.  Brace,  4  Paige  (N.   Y.)  315.  In  Day  v.  Washburn,  24  How.  (U.S.) 

But  see,   contra,  Allen  i\  Tritch,  5  355,  the  only  support  for  the  forego- 

Colo.  222.   Citing-  Ward  v.  Enders,  29  ing  language  is  the  following  dictum 

111.  519;  Loomia  v.  TiflFt,  16  Barb.  (N.  of  Nelson,  J. :  "The  objection  that  the 

Y.)  541 ;  Wilson  v.  Forsyth,  24  Barb,  demands  *  *  *  had  not  been  reduced  to 

(N.   Y.)   105;  and  Payne  v.  Sheldon,  judgment  and  execution  before  filing 

63  Barb.  (N.  Y.)  169.  the  bill  would  have  been  fatal  to  the 

Montana. — See  the  following  obiter  relief  sought  if  taken  in  time  by  the 

dictum  ol  Wade,  C.  J.,  in  Botcher  v.  defendants." 

Berry,  6  Mont.  448,  referring  to  suits  Smith  v.  Fort  Scott,  etc.,  R.  Co., 

to  set   aside  fraudulent  conveyances :  99  U.  S.  398,  was  not  a  suit  to  reach 

"  In   such   a    case,  he    [the    creditor]  land  fraudulently  conveyed. 

must  show   that  he   has  a  judgment  Cates  v.  Allen,  149  U.S. 451, decides 

and   that  he  cannot  collect  the  same  nothing  more  than  that  a  judgment  is 

on  execution."  a  prerequisite,  although  Fuller,  C.  J., 

The  United  States  Conrts  cannot  be  says:  *' The  existence  of  judgment, or 

said  to  have  determined  this  question,  of  judgment  and  execution,  is  neces- 

In  Kittel  v,  Augusta,  etc.,  R.  Co.,  65  sary,first,  as  adjudicating  and  definitely 

Fed.    Rep.   859,   Townsend,  J.,   says:  establishing    the    legal    demand,  and 

**  When  real  property,  which  would  be  second,  as  exhausting  the  legal  rem- 

subject    to   levy   if    it    stood    in    the  edy." 

debtor's  name,  has  been  fraudulently  Case  v.  Beauregard,  loi  U.  S.  688, 

conveyed,  it  is  necessary,  in  order  to  99  U.  S.  119;  Hawkins  v.  Glenn,  131 

clear    the    title,    to   take   out    execu-  U.  S.  319;  Terry  v,  Anderson,  95  U. 

tion,  but  not  to  have  the  writ  returned  S.  628;  Van  Weel  v.  Winston,  115  U. 

unsatisfied."  S.  245;  National  Tube  Works  Co.  v. 

In  Talley  v.  Curtain,  54  Fed.  Rep.  Ballou,  146  U.  S.  517,  and  Taylor  z\ 

43,  Simonton,  J.,  says:  ''Stated    as  a  Bowker,    iii    U.   S.    no,   are   not  in 

general   proposition   there  can  be  no  point,  but  reference  is  made  to  them 

doubt  tliat  courts   of  equity  require  as   they  contain    obiter   dicta   which 

a  judgment  and  execution  and  return  as  may  be  of  assistance   to  the  investi- 

a  condition  precedent  to  setting  aside  gator. 

500  Volume  V. 


fezhftQiUon  of  SLunediM.      CREDITORS^  BILLS.     IsBoanlBe  of  Execution. 

that  all  other  means  to  satisfy  the  debt  shall  be  exhausted  before 
he  shall  be  disturbed  in  his  title.^ 

1.  The  doctrine  that  the  issuance  of  mael  v,  Parker,  13  111.  324;   Manches- 

an  execution  and  its  return  unsatisfied  ter  v.  McKee,  9  111.  511. 

are  not  prerequisites  to  a  suit  to  set  See   further   Miller  v.   Davidson,  8 

aside  fraudulent  conveyances,  prevails  111.   518,   wherein    the    doctrine    was 

in  the  following  states :  recognized ;  and  the  obiter  dictum  of 

AlfcbMiia. — Dargan  v.  Waring,  11  Ala.  Walker,  J.,  in  Beach  v,  Bestor,  45  111. 

988;    Planters',  etc.,  Bank  v.  Walker,  341. 

7  Ala.  926.    In  the  latter  case  it  is  said  But  see  Bowen  v.  Parkhurst,  24  111. 

that  where  the  object  of  the  bill  is  to  257,  which  seems  to  recognize  that  the 

reach  land  fraudulently  conveyed  it  is  issuance  of  an  execution  and  a  return 

a  misnomer  to  consider  and  call  the  of  nulla  bona    are   necessary  before 

thing  in  controversy  the  Equitable  es-  filing  a  bill  to  set  aside  a  fraudulent 

tate  of  the  debtor,  for,  being  in  fart  voluntary  assignment,   the  bill  being 

delicto  with  those  who  claim  under  the  filed   apparently  under  a  statute  au- 

fraudulent  conveyance, chancery  would  thorizing  a  creditor  whose  execution 

not  entertain  a  bill  in  his  favor,  but  has  been  returned  unsatisfied  to  file  a 

leave  him  to  adjust  such  rights  as  he  bill  in  chancery  to  compel  the  discov- 

has,  without  lending  its  aid.  ery  of  any  property  or  thing  in  action 

noxlda. — Barrow  v,  Bailey,  5  Fla.  14,  belonging  to  the  defendant ;  Lew^is  v, 
and  Robinson  t.  Springfield  Co.,  21  Lanphere,  79  111.  187,  which  recog- 
Fla.  234,  seem  to  recognize  the  right  nizes  the  doctrine  that  before  a  judg- 
of  the  creditor  to  bring  the  action  as  ment  creditor  can  levy  an  execution 
soon  as  he  has  recovered  a  judgment,  upon  land  fraudulently  conveyed,  and 
without  suing  out  an  execution.  But  maintain  a  bill  in  equity  in  aid  of  the 
sec  the  following  dictum  of  McWhor-  execution,  there  must  be  a  return  of 
ter,  C.  J.,  in  Logan  T.  Logan,  22  Fla.  nulla  bona;  and  Manchester  v.  Mc- 
561 :  **  When  the  creditor  seeks  the  aid  Kee,  9  111.  511,  wherein,  by  an  amended 
of  a  court  of  equity  for  the  satisfaction  bill,  the  plaintiff  set  up  a  judgment 
of  a  judgment  out  of  the  property  of  that  he  had  recovered  after  the  filing 
his  debtor,  the  title  to  which  property  of  his  original  bill.  It  was  held  that 
has  been  in  the  debtor  but  has  been  the  plaintiff  was  not  entitled  to  pay- 
fraudulently  transferred,  it  is  sufficient  ment  of  such  subsequent  judgment,  be- 
for  the  creditor  to  show  a  judgment  at  cause  he  had  not  issued  an  execution 
law  and  execution  to  entitle  him  to  re-  upon  it,  and  had  made  no  effort  to 
sort  to  equity  to  vacate  such  fraudu-  collect  it  at  law. 
lent  conveyance."  In  Weis   v,  Tiernan,  91    111.  27,  it 

Q«orila. — ^Thurmond  v,  Reese,  3  Ga.  was  held  that   the  bill  could  not  be 

449;   Lathrop  v,   McBumey,  71   Ga.  sustained,  because  the  plaintiff  had  no 

815.  lien  upon  the  land,  by  reason  of  his 

miiiola. — Weightman  v.  Hatch,  17  failure  to  issue  an  execution  within  a 
111.  281,  wherein  Caton,  J.,  uses  Ian-  year;  ^W(7/i»^ Newman  v.  Willetts,  52 
^age  of  which  the  writer  of  this  111.  98,  wherein  it  is  said  :  *'  If  a  party 
article  has  availed  himself  in  the  text ;  has  no  lien  on  the  land  alleged  to  be 
Redden  v.  Potter,  16  111.  App.  265,  fraudulently  conveyed,  such  convey- 
wherein  the  court  says:  "Of  what  use  ance  can  do  him  no  injury.  The  rec- 
would  it  be  to  issue  the  execution  ord  in  this  case  fails  to  show  that  the 
until  the  obstacle  is  removed  ?  Noth-  complainant  had  a  lien  on  this  land, 
ing  can  be  done  until  the  question  is  no  execution  having  issued  on  the 
determined  whether  the  incumbrance  judgment  within  one  year  from  its 
is  void  or  valid,  and  it  would  be  to  date.  The  presumption  of  law  is,  that 
require  a  useless  and  unnecessary  act  the  judgment  was  paid,  and  to  enable 
to  say  that  the  execution  must  first  the  complainant  to  issue  an  execution 
issue  and  be  levied  before  the  bill  can  the  judgment  would  necessarily  have 
be  entertained."  See  also,  to  the  to  be  revived  by  scire  facias." 
same  effect,  Binnie  v.  Walker,  25  111.  Ibdlaaa. — Armstrong  v,  Keifer,  39 
App.  83;  Fusze  V,  Stem,  17  111.  App.  Ind.  225,  citing  O'Brien  v.  Coulter,  2 
f29;  Shufeldt  v,  Boehm,  96  111.  561;  Blackf.  (Ind.)  421,  and  Shirley  v, 
Newman  v,  Willetts,  52  111.  loi ;  Ish-  Shields,  8  Blackf.  (Ind.)  273. 
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Vador  Btstatai  authorizing  suits  by  creditors  at  large  to  set  aside 
fraudulent  conveyances,  a  creditor,  although  he  has  recovered  a 

Iowa. — Loving  v.  Pairo,  lo  Iowa  389,  McCartnej,  37  Miss.  509,  i  Am.  Lead. 

wherein  it  is  said  that  the  object  of  Cas.  84;   Snodgrass  v.    Andrews,  30 

such  a  bill  is  not  to  reach  equitable  Miss.  472 ;  Parish  v,  Lewis,  i  Freem. 

assets,  but  to  remove  out  of  the  waj  Ch.  (Miss.)  306. 

of  an  execution  a  pretended  convey-  But  see,  contra^  the  obiter  dictum  of 

ance,  and  that  the  return  of  an  execu-  Handv,  J.,  in  Brown  v.  State  Bank,  31 

tion  nulla  bona  is  not  essential.     Fol-  Miss.  454. 

lowing  Beck  v.  Burdett,  i   Paige  (N.  Kew  ieney. — Dunham  v.  Cox,  10  N. 

Y.)305.  J.   Eq.  465,  wherein   the   court  sajs: 

Gwyer  v.  Figgins,  37  Iowa  517,  was  "When  a  creditor  has,  by  a  judgment, 

a  suit  to  discover  ar.d  reach  property  established  his  debt,  by  the  statute  he 

which  a  husband  had  purcha<?cd  in  his  rx'quircr  a  ii?n  wp^n  all  the  real  estate  of 

wife's  name.     Said  the  court:  '*The  his  debtor  to  satisfy  his  debt.     If  the 

current  of  authorities  hold  that  fa  re-  debtor  has  fraudulently  conveyed  away 

turn  of  nulla  bona]  is  necessary  to  ena-  or  incumbered  his  real  estate  so  as  to 

ble  the  plaintiff  to  come  into  a  court  interpose     an     obstacle    which    em- 

c)f  equity  and  ask  its  aid  to  set  aside  barras^e**   the  creditor  in  appropriat- 

an  alleged  fraudulent  conveyance."  ing   it   by   legal    process    in   satisfac- 

lEiiineBOto. — Wadsworth  v.  Schissel-  tion  of  his  debt,  then  the  creditor  may 

bauer,  32  Minn.  84,  wherein  Mitchell,  iile  his  bill  to  remove  out  of  the  way 

T.,  says :  **  The  fact  that  other  property  such  fraudulent  conveyance  or  incum- 

has  been  retained  by  the  debtor  may  brance.     It  is  not  necessary  for  him  to 

be  evidence  that  the  conveyance  is  not  take  out  execution  upon  his  judgment, 

fraudulent;  but  if  the  grantee's  title  The  judgment  constitutes  a  lien  upon 

be  tainted  with  fraud  he  has  no  right  the  land,  and  there  is  no  necessity  of 

to  say  that  all   other  means  to  satisfy  compelling   the   creditor,    as    a  mere 

the  clebt  shall   be  exhausted  before  he  matter  of  form,    to  incur  the  further 

shall  be  disturbed.  *  •  *  The  prevail-  expense  at   law  of  issuing  an  execu- 

ing,  and  as  we  think  on  principle  the  tion."      Although,    in    that  case,   an 

better,  rule  is  that  tlie  creditor  need  execution  had  been  issued  because  the 

only  proceed  at  law  far  enough  to  ac-  conveyance  complained   of   embraced 

quire  a  lien  upon  the  property  sought  both  real  and  personal  property, 

to  be  reached.  •  *  •  If  it  be  real  estate  To  the  same  effect  are    Robert  v. 

it  is  enough  to  obtain  judgment  and  Hodges,  16  N.  J.   Eq.  299,  and  Young 

docket  it  in  the  county  whfere  the  lands  v.  Frier,  9  N.  J.  Eq.  465. 

are  situated."    Following  Weightman  See  also  the  following    expression 

V,  Hatch,  17  111.  281 ;  Vasser  v.  Hen-  in  Swayze  v.  Swayze,  9  N.  J.  Eq.  280: 

derson,  40  Miss.  519;  Dodge  v.  Gris-  "The  only   reason  why  the  court  of 

wold,  8  N.  H.  425;  Tappan  v.  Evans,  chancery    interferes    on    behalf    of  a 

II  N.  H.  311;  Cornell  v.  Radway,  22  judgment  creditor  is   to  remove   the 

Wis.  260;    Clarkson   v,  DePeyster,  3  obstacle  which  has  been  fraudulently 

Paige  (N.  Y.)  320,   and   Dunham  v.  interposed  to  prevent  the  satisfaction  of 

Cox,  10  N.  J.  Eq.  466;  and  disapfrot*-  the  judgment  by  due  process  of  law." 

ing  Adsit  v.  Butler,  87  N.  Y.  585.  But,  in  Stockton  v,  Lippincott,  37 

lOflBlBSippi. — Lewis  V,  Cline  (Miss.  N.  J.  Eq.  443,  a  judgment  creditor 
1888),  5  So.  Rep.  112,  wherein  it  is  seeking  the  establishment  of  his  lien 
said :  **  There  is  no  room  to  doubt  upon  land  which  the  debtor  had  mort- 
that  a  judgment  creditor  in  this  state  g^ged,  and  thereafter  conveyed  sub- 
may  resort  to  equity  •  •  •  before  he  ject  to  the  mortgage  in  fraud  of  his 
has  exhausted  the  remedy  at  law,  in  creditors,  was  required  to  show  that 
order  to  remove  obstructions  to  a  fair  he  had  exhausted  his  remedy  at  law 
sale  of  property  liable  to  his  execution."  by  not  only  the  recovery  of  a  judg- 

To  the  same  effect  are  the  following  ment  and    issuance  of  an  execution, 

cases:  Fleming  v,  Grafton,  54  Miss,  but  also  the  return  of  (he  execution 

79;   Yasser  v.   Henderson,  40    Miss,  unsatisfied.   Following  Bigelow  Blue 

519;  Hilzheim  v.  Drane,  10  Smed.  &  Stone  Co.  v.  Magee,  27  N.  J.  Eq.  392. 

M.  (Miss.)  556;Berryman  r.  Sullivan,  In  each  of  these  cases  the  object  of 

13  Smed.  &  M.  (Miss.)   65;  Pulliam  the  suit  was  to  reach  real  estate  the 

V,   Taylor,  50  Miss.  551 ;    Fowler  v.  legal  title  whereto  was  not,  when  the 
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judgment,  need  not  issue  an  execution  thereupon  and  have  it 
returned  unsatisfied.^ 

(2)  Fraudulent  Conveyances  of  Personal  Property, — It  is  agreed 
by  all  the  authorities  that  before  a  creditor  can  bring  a  suit  to 
set  aside  fraudulent  conveyances  of  personal  property,  or  fraud- 
ulent conveyances  of  personal  and  real  property,  an  execution 
must  be  issued  ;^  and  the  only  question  is,  whether  or  not  there 

judgment     was     recovered,     in    the  execution  before  filing  a  bill  to  reach 

debtor.  land  which  the  debtor  has  fraudulently 

Orison. — Multnomah  St.  R.  Co.  v.  conveyed,  as  "  it  may  avoid  a  contest 
Harris,  13  Oregon  198,  wherein  the  with  the  subsequent  execution  cred- 
court  says:  *'When  the  debtor  has  itor;  for,  although  the  judgment  is  a 
clouded  die  title  to  real  property  by  lien  upon  the  laiul,  an  .ex^ution  upon 
an  incumbrance  or  fraudulent  transfer  a  subsequent  judgment  acquires,  upon 
of  it,  the  judgment  creditor  may  pro-  its  delivery  to  the  oflScer  by  virtue  of 
ceed  at  once  to  have  it  removed.  He  the  statute,  a  prior  lien-  upon  the  prop- 
obtains  a  lien  upon  the  land  when  he  eity-  As  between  the  debtor  and 
recovers  his  judgment,  and  he  has  the  creditor,  however,  the  issuing  of  an 
right  to  stop  there  and  proceed  to  execution  is  not  necessary  in  order 
have  the  title  freed  from  its  obscuri-  that  thfe  creditor  may  acquire  a  right 
ty.  The  suit  in  that  case  is  to  aid  his  to  exhibit  his  bill  for  relief.^' 
remedy  at  law,  and  he  is  not  required  1.  Jones  v.  Smith,  92  Ala.  455. 
even  to  issue  an  execution."  But    it     should     be    noted    that    in 

TennosMe. — ^See    Harrison    v,   Hal-  Alabama  the  rule  adbpted  prior  to  the 

lum,  5  Coldw.   (Tenn.)     535,   which  enactment  of  the  statute  was  that  a 

seems  to  recognize  that  where  the  ob-  judgment  was  sufficient. 

ject  of  the  bill  is  land  which  has  been  2.  Angell  v.  Draper,   i  Vern.  399; 

fraudulently  conveyed,  no  current  ex-  Sanders  v.  Watson,  14  Ala.  198;  Char- 

ecution  Is  necessary,  as  the  judgment  davoyne    v.   Galbraith,   81  Ala.   521 ; 

gives  a  lien.  Bickerstaff    v.    Doub,    19    Cal.    109; 

But  in  this  state,  by  statute,  even  Barrow  v,  Bailey,  5  Fla.  9;  Stephens 

the  recovery  of  a  judgment  is  at  pres-  v.  Beal,4Ga.3i9;  Heacockr.Durand, 

ent  dispensed  with.     See  supra,  p.  42   111.   230,   which  was  a  bill  to  set 

Tlxglala. — Before  the  enactment  of  aside  as  fraudulent  a  general  assign- 

the  statute  abrogating  the  rule  requir-  ment   for    the    benefit   of    creditors ; 

ing  a  judgment  in  this  class  of  cases  Manchester    v.    McKee,    9    111.    511, 

(see  supra,  p. — ),  it  was  held  that  a  wherein  the  debtor  had  made  convey- 

judgment  was  sufficient,  without  issu-  ances  of  both  real  and  personal  prop- 

ing  an  execution.    Chamberlayne  v.  erty;  Daskam  v,  Neff,  79  Wis.  161,  a 

Temple,  2  Rand.  (Va.)  384.  like  case;   Unknown    Heirs   v,  Kim- 

AAflsaliUlty  of  Uunlxig  Ezeoutloii  and  ball,  4  Ind.  546,  wherein  Perkins,  J., 
Proenliig  Eetom  of  Nulla  Bona. — Even  explains  that  until  the  issuance  of 
when  the  issuance  of  an  execution  and  an  execution  the  creditor  has  no  lien 
a  return  of  nuila  bona  are  not  neces-  upon  personal  property;  Poague  v. 
•ary  to  confer  jurisdiction,  it  is  some-  Boyce,  6  J.  J.  Marsh.  (Ky.)  83;  Hal- 
times  advisable  for  the  practitioner  to  bert  V,  Grant,  4  T.  B.  Mon.  (Ky.) 
thus  exhaust  the  legal  remedies.  580;  Balls  v.  Balls,  69  Md.  388;  Par- 
TV?  Shaw  Insolvency, — In  Indiana^  in  tee  v,  Mathews,  53  Miss.  140 ;  Ban- 
the  absence  of  a  specific  lien  upon  the  ning  v,  Armstrong,  7  Minn.  40, 
property  transferred,  or  of  a  return  of  wherein  there  was  a  fraudulent  assign- 
nulla  bona  upon  an  execution,  it  is  ment  of  both  real  and  personal  prop- 
necessary  to  prove  the  insolvency  of  erty;  Green  v,  Tantum,  19  N.  J.  Eq. 
the  debtor  at  the  time  the  suit  was  105 ;  Robert  v.  Hodges,  16  N.  J.  £q. 
commenceil.  Towns  v.  Smith,  115  299;  Kerr  v.  Dildine,  60  Hun  (N.  Y.) 
Ind.  480.  315;  Bishop  v.  Halsey,  13  How.  Pr. 

To  Acquire  Preference  over  Other  (N.  Y.  Super.  Ct.)  154;  3  Abb.  Pr. 

Creditors. — In  Dunham  v.  Cox,  10  N.  (N.  Y.)  400,  wherein  the  assignment 

J.  Eq.  466,  it  is  said  that  it  is  perhaps  complained  of  covered  both  real  and 

advisable  for  the  creditor  to  issue  an  personal  property ;  Williams  v.  Brown, 
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must  be  a  return  of  nulla  bona.  In  those  jurisdictions  requir- 
ing the  issuance  of  an  execution  and  its  return  unsatisfied  be- 
fore a  fraudulent  conveyance  of  land  can  be  attacked,  a  return 
of  nulla  bona  is  necessary  to  enable  a  creditor  to  avoid  a  fraudu- 
lent conveyance  of  personal  property  ;  in  those  requiring  neither 
the  issuance  of  an  execution  nor  a  return  of  nulla  bona  as  a  pre- 
requisite to  a  suit  to  set  aside  a  fraudulent  conveyance  of  land, 
it  is  necessary  I  before  bringing  a  suit  to  set  aside  a  fraudulent  con- 
veyance of  personal  property,  merely  to  issue  an  execution,  and 
a  return  of  nulla  bona  is  not  necessary.^ 

(3)  Suits  to  Reach  Land  Fraudulently  Purchased  in  Name 
of  Volunteer. — Where  the  object  of  the  bill  is,  not  to  set  aside  a 
fraudulent  conveyance  from  the  debtor  to  some  third  person,  but 
to  subject  to  the  payment  of  a  judgment  land  for  which  he  has 
paid  the  purchase  price,  and  which  he  has  fraudulently  procured 
to  be  conveyed  to  another,  there  is  no  such  conflict  of  authority 
as  to  the  necessity  for  first  issuing  an  execution  and  having  it 
returned  unsatisfied,  as  there  is  in  the  first  class  of  cases,  but  it 
has  been,  it  is  believed,  uniformly  held  that  a  creditor  must  show 
that  he  is  remediless  at  law,  by  first  issuing  an  execution  and  hav- 
ing it  returned  nulla  bona^ 

4  Johns.  Ch.  (N.  Y.)  683;  Brinkerhoff  Barrow  v.  Bailej,  5  Fla.  9,  wherein  it 

V,  Brown,  4  Johns.  Ch.  (N.  Y.)  671;  is  said  that  the  creditor  "must  show 

Cooper  I*.  Clason,  i  Code  Rep.  U.  S.  an  execution  sued  out  and  pursued  to 

(N.  Y.  Supreme  Ct.)  347f  wherein  the  every  available  extent."    Daskam  t?. 

plaintiff    complained     of    a    general  Neff,  79  Wis.  161,  is  to  the  same  effect* 

assignment;  Clark  v.  Banner,  i  Dev.  there  being,  in  that  case,  transfers  of 

&  B.  Eq.  (N.  Car.)  608,  wherein  it  is  both  real  and  personal  property, 

said  that  the  issuance  of  an  execution  In  the  following  cases  it  is  held  that 

is  necessary  "  because,  until  execution,  the  return  of  an  execution  unsatisfied 

the  plaintiff  has  no  lien  on  the  prop-  is    not    necessary :     Chardavoyne   v* 

erty  as  to  which  he  asks  aid  of  this  Galbraith,    81     Ala.     521 ;     Banning 

court    for    a  discovery  and   satisfac-  v,    Armstrong,     7    Minn.    40;    and 

tion.''    Rhodes  v.  Cousins,  6  Rand.  Stephens  v,  Beal,  4  Ga.  3T9,  in  which 

(Va.)  188;  Chamberlayne  v.  Temple,  case  the  court  says:  "This  bill  is  not 

2  Rand.  (Va.)  384.  filed    for    the    purpose    of    reaching 

In  Nebraika,  an  action  in  the  nature  equitable  assets,  which  are  not  subject 

of  a  creditors'  bill  and  for  an  account-  to  levy  and  sale,  but  is  filed  for  the 

ing  will   lie  where  personal  property  purpose   of  removing  an  obstruction 

fraudulently  conveyed  cannot  be  made  which    the    complainant    alleges  has 

subject  to  an  execution,  but  the  rule  is  been  fraudulently  interposed  to  pre- 

otherwise    as    to    personal    property  vent  a   levy  and   sale  of  property  of 

in  the  possession  of  a  fraudulent  gran-  the  defendant  in  the  judgment,  which 

tee,  which  consists  of  specific  property,  is  subject  to  be  seized  and  sold  under 

as  such  property  may  be  levied  upon  execution^  in  satisfaction  of  her  judg* 

and  all   the  questions  involved  in  its  ment  lien.     In  the  latter  class  of  cases, 

ownership    tried    by    ordinary    legal  courts  of  equity  will  entertain  juris- 

methods.   StoU  v,  Gregg,  23  Neb.  228.  diction  without  a  return  on  the  execu- 

1.  See  cases  cited  ^M/ra,  p.  493, 0/5^^.  tion  of  nulla  bona.'''*    The  italics  are 

The  following  cases  hold  that  there  the  court's, 

must  be  a  return  of  nulla  bona :  Meux  2.  noxlda.<— Richardson  v.  Gilbert, 

V,  Anthony,  n  Ark.  411;  Kerr  v.  Dil-  21    Fla.   544,  following  Robinson  v. 

dine,  60  Hun  (N.  Y.)  315;  Poague  v,  Springfield  Co.,  21  Fla.  203. 

Boyce,  6  J.  LMarsh.  (Ky.)  83;  Halbert  Dlinola. — M'Dowell  v,  Cochran,  11 

9.  Grant,  4  T.  B.  Mon.  (Ky.)  580;  and  111.  31,  wherein  the  doctrine  stated  in 
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TliMry  of  the  Bill. — Land  for  which  the  debtor  has  paid  the  purchase 
price,  but  which  he  has  procured  to  be  conveyed  to  another,  can- 
not be  sold  on  execution  at  law,  and  a  bill  to  reach  such  land  is 
not  a  bill  in  aid  of  an  execution,  but  a  bill  to  reach  an  equitable 
asset  of  the  debtor,  and  it  is  for  this  reason  that  the  issuance  of 

the    text   was   recognized.      But   that  Y.  622,  in  which  cases  creditors  sought 

csLse   was  considered  an  exception  to  the  enforcement  of  trusts  arisinc:  "n- 

the   rule,  because  the  debtor  was  de-  der  Rev.  Stat.  N.Y.747,  ^  52.    See  also 

ceased  and  the  complainant  was  rely-  Garfield  v,  Hatmaker,  15  N.  Y.  475, 

inp:  upon  a  judgment  against  an  ad-  and    McCartney  v.   Bostwlck,   32  N. 

mini stra tor,   upon   which,   under  the  Y.  53. 

statute,  an  execution  could  not  be  North  Carolina. — See  Page  v.  Good- 
issued,  man,  8  Ired.  Eq.  (N.  Car.)  16;  the 
loiwa. — Gwyer  v.  Figgins,  37  Iowa  precise  point  in  this  case  being  that 
517,  wherein  the  court  said:  "The  the  creditor  should  have  resorted  to 
current  of  authorities  hold  that  such  a  equity  instead  of  selling  the  premises 
return  is  necessary  to  enable  the  plain-  on  execution. 

tiff  to  come  into  a  court  of  equity  and  Oregon. — Page  v.  Grant,  9  Oregon 

ask   its  aid   to   set    aside    an  alleged  116,  wherein   it  is   said:    **Courts  of 

fraudulent  conveyance."  equity  entertain  jurisdiction  in  such 

Maine .^<Triffin  v.  Nitcher,  57  Me.  cases  for  the  reason  that  the  remedy 

270;   Corey  v.  Greene,   51  Me.  114;  at    law     has    failed    or    proved    in- 

Hartshorn  v.  Eames,  31  Me.  93;  Web-  effectual.*' 

ster  V,  Clark,  25  Me.  313.  South  Carolina. — Compton  v,  Patter- 
ifiAbiga^n — Maynard  v.  Hoskins,  9  son,  28  S.  Car.  \^2^  following  Verner 
Mich.  485,  wherein  the  suit  was  v.  Downs,  13  S.  Car.  449,  Suber  v, 
brought  to  enforce  the  trust  resulting  Chandler,  18  S.  Car.  526,  and  New- 
under  Comp.  Laws  Mich.,  §^  2637,  berry  Nat.  Bank  t;.  Kinard,  28  S.  Car. 
2638;  the  court  holding  that  the  trust  loi.  The  case  of  Burch  v.  Brantley, 
so  resulting  can  "only  be  reached  by  20  S.  Car.  503,  while  it  may  be  re- 
a  bill  filed  by  a  judgment  creditor  garded  as  holding  that  it  is  not  neces- 
after  an  execution  has  been  taken  out  sary  that  the  complaint  should  allege 
and  returned,  on  or  after  the  return  a  return  of  nulla  hona^  distinctly 
day,  unsatisfied  in  whole  or  in  part."  recognizes  the  necessity  of  proving 
See  also  Overmire  v,  Haworth,  48  that  fact  in  a  case  like  this. 
Minn.  372.  Wleconaln. — Gilbert  v.  Stockman,  81 
lOnneeota. — Moffatt  v.  Tuttle,  35  Wis.  602,  a  case  arising  under  Rev. 
Minn.  301,  wherein  a  creditor  asked  Stat.  Wis.,  §2077,  in  which  Cassoday,  J., 
the  enforcement  of  a  trust  arising  un-  says:  *' The  difference  between  an  in- 
der  Gen.  Stat.  Mich.  1878,  c.  43,  ^§  7,  solvent  debtor  thus  purchasing  land  in 
8.  Cited  approvingly  in  Overmire  v,  the  name  of  another  with  the  intent 
Haworth,  48  Minn.  372.  to  hinder,  delay  or  defraud  his  cred- 
IDMinippl. — Famed  v.  Harris,  11  itors,  or  the  making  of  a  conveyance 
Smed.  &  M.  (Miss.)  366.  And  see  from  himself  directly  to  such  third 
Carlisle  v.  Tindall,  49  Miss.  229;  the  person  with  the  same  intent,  is,  to  say 
precise  point  in  that  case  being  that  the  most,  very  slight,  since  the  pur- 
the  creditor  should  have  resorted  to  pose  and  effect  in  each  case  is  sub- 
equity  before  selling  the  premises  on  stantially  the  same;  and  yet  it  is  firmly 
execution.  established  by  the  authorities  cited 
Hew  Jeney. — Haggerty  v.  Nixon,  26  that  if  such  insolvent  debtor  pur- 
N.  J.  £q.  42,  wherein,  however,  no  chases  land  in  the  name  of  another 
more  is  decided  than  that  the  judg-  with  the  intent  to  hinder,  delay  or  de- 
ment creditor  should  resort  to  equity  fraud  his  creditors,  such  land  cannot 
instead  of  selling  the  premises  under  be  reached  by  execution  nor  in  equity, 
an  execution,  and  that  a  creditor  who  until  the  execution  has  been  issued 
has  not  established  his  deht  at  law  is  and  returned  unsatisfied  in  whole  or 
entitled  to  no  relief.  in  part." 

Mew  Tcnlc. — Ocean  Bank  v.   Olcott,  United    States. — Jones    v.    Green,    x 

46  N.  Y.  13;  AUyn  v.  Thurston,  53  N.  Wall.  (U.  S.)  330. 
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an  execution  and  a  return  of  nulla  bona  are  required,  even  in  those 
states  where  such  preliminaries  are  not  insisted  upon  in  suits  to 
set  aside  fraudulent  conveyances  properly  so  called.^ 

Lory  of  Exooution. — In  such  cases  the  issuance  of  an  execution  and 
its  return  unsatisfied  are  sufficient,  without  levying  an  execution 
upon  the  premises,  and,  in  fact,  the  debtor  has  no  interest  in  the 
land  upon  which  a  levy  can  be  made.^ 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 
tion.— The  recovery  of  a  judgment  will  not  alone  entitle  a  cred- 
itor to  go  into  equity  to  subject  property  of  the  debtor  which  is 
not  reachable  by  an  execution,  such  as  equitable  interests  and 
choses  in  action,  but  he  must  ordinarily  show  that  he  is  remediless 
at  law,  and  of  this  the  issuance  of  an  execution  and  its  return 
unsatisfied  are  the  most  acceptable  proof.^ 

1.  Robinson  v.  Springfield  Co.,  21  it  may  now  be  considered  a  settled 
Fla.  203,  followed  in  Richardson  v.  rule  of  law,  that  to  entitle  the  judg- 
Gilbert,  21  Fla.  544.  ment  creditor  to  go  into  chancerj  to 

SnitB  to  Reach  Equitable  Interests  Oen-  subject  the  equitable  estate  of  his 
erally. — See  further,  upon  this  question,  debtor  to  the  satisfaction  of  the  judg- 
p.  506,  et  seq^  wherein  will  be  found  an  ment  (if  he  has  no  lien),  he  must  ex- 
elucidation  of  the  rule  as  to  the  issu-  haust  his  legal  remedy,  viz.,  should 
ance  of  an  execution  and  procuring  its  cause  execution  to  be  issued  and  re- 
return  unsatisfied,  before  filing  a  bill  turned  '  no  property  found.'  And 
to  reach  choses  in  action  and  equitable  the  bill  should  specifically  allege  the 
interests.  fact." 

2.  Fairbairn  v.  Middlemiss,  47  To  the  same  effect  are  the  following 
Mich.  372.  cases:    Lehman    v.   Meyer,    67    Ala. 

In  Corey  v.  Greene,  51  Me.  114,  it  396;  Planters',  etc.,  Bank  t'.  Walker, 

was  determined  that,  although   Rev.  7   Ala.   926;    Mixon    v,   Dunklin,  48 

Stat.  Me.  1857,  c.  76,  §  13,  authorized  a  Ala.   455;    Henderson  v.  McVay,  33 

levy  on  land  fraudulently  con  s^eyed  by  Ala.   471;    Watts  v,   Gayle,   20  Ala. 

a  debtor,  such   levy  was  not  necessary  817;  Sanders  v,  Watson,  14  Ala.  198; 

before  bringing  a  bill  to  subject  land  Morgan  v.  Crabb,  3  Port.  (Ala.)  470; 

to  which   t£e  debtor  had    never  had  VandegraafT    v.    Medlock,     3     Port, 

title,  and   which   he   procured   to  be  (Ala.)  389;  and  Rugely   v.  Robinson, 

conveyed  to  a  third  person.    Follotved  10  Ala.  702. 

in  Des  Brisay  v.  Hogan,  53  Me.  554,  District  of  G61um1»l&. — Shea  v,  Dulin, 

and  Call  z\  Perkins,  65  Me.  439.  3  MacArthur  (D.C.)  339,  wherein  the 

See  also,  to  the  same  effect,  Harts-  object  of  the   bill  was   to  reach    an 

horn  v.  Eames,  31  Me.  93;  Griffin  v.  equity  of  redemption. 

Nitcher,  57  Me.  270;  and  Haggerty  v.  Florida. — Richardson  v.  Gilbert,  ai 

Nixon,  26  N.  J.  Eq.  42.  Fla.  545;  Robinson  v.  Springfield  Co., 

In  Ck>imecticut,  the  plaintiff  may  levy  21  Fla.  203. 

an   execution    upon    land  which    the  Georgia. — Stephens  v.   Beal,  4  (ra. 

debtor  has  procured  to  be  conveyed  to  319,  wherein  the  court  says:  "Where 

a  volunteer,   and   may   then  go   into  a  judgment  creditor  seeks  the  aid  of  a 

equity  to  obtain  the  legal  title.     And  court  of  equity  to  reach  the  equitable 

it  is  no  defense  that  there  are  other  interests  of  his   debtor,   there  is  no 

lands  which  might  have  been  taken,  doubt  but  he  must  show  that  he  has 

and  that  the  debtor  is  not  insolvent,  pursued  his  legal  remedies  to  every 

although  these  circumstances  maybe  available  extent."     See  also  the  o5i7<r 

evidence  to  show  that  the  conveyance  <f«V/«»f  of  Lumpkin,!.,  in  Thurmond  v. 

was  not  fraudulent.    Botsford  v.  Beers,  Reese,  3  Ga.  449,  wherein  the  bill  was 

II  Conn.  369.  filed  to  set  aside  a  fraudulent  convey- 

3.  Alabama. — Roper  xk   McCook,  7  ance. 

Ala.  318,  wherein  Collier,  C.  J.,  says:  Inthisstate,  by  statute  (Code,  §3149)1 
"  It  has  been  so  often  determined,  that    the  rule  is  abrogated  where  any  trader, 
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of  tlw  Ba]«. — The  requirement  of  an  execution  and  its 

return  unsatisfied  is  not  merely  technical,  but  goes  to  the  very 
foundation  of  the  suit,  and  is  based  not  only  upon  the  familiar 

or  firm  of  traders,  shall  fail  to  pay  at  ITIiwIiiilppl. — Yasser  t;.  Henderson,  40 

niaturit}r   any   one  or  more   matured  Miss.  519;  Famed  r.  Harris,  11  Smed. 

debts,    payment    of    which    has    been  &M.  (Miss.)  366;  Brown  v.  State  Bank, 

properly  demanded.  31     Miss.    458;    Coleman    v.    Rives, 

DUnoli. — Weightman   v.    Hatch,   17  24  Miss.  634;  Fleming  z\  Grafton,  54 

III.  281;    Farnsworth   v.   Strasler,    12  Miss.  79;  Balch  v.  Wastall,  i  P.  Wms. 

111.  482;    Newman  v.  Willetts,  52  111.  445. 

98;  Durand  v.  Gray,  129  111.  9;  Wins-  See  also  obiter  dictum  of  Simrall,  C. 

low  V.  Leland,  128  111.  338;  Moshicr't-.  J.,  in  Pulliam  v.  Taylor,  50  Miss.  551 ; 

Meek,  80  111.  79;   Beidlcr  v.  Douglas,  and  Partce  v.  Mathews,  53  Miss.  140, 

35  III.  App.  124;  Bigelow  T».  Andress,  wherein  the  doctrine  is  recognized.. 

31  111.  322 ;    Ishmael  v.  Parker,  13  111.  Netoraaka. — Weaver  v.  Cressman,  21 

324;    ^sze  V.  Stern,  17  111.  App.  429.  Neb.  675. 

Indiaiia — Wilson  v.  Dale,  5  Ind.  163,  Kew  Hampulilre. — Tappan  v,  Evans, 

which  was  decided  under  Rev.   Stat.  11  N.  H.  311,  wherein  it  was  consid- 

18431  P-  45^*  which  authorizes  the  sale  ered  insufficient  to  cause  the  body  of 

of  an  equitable  interest  in  real  estate  the  debtor  to  be  taken  instead  of  hav- 

on  a  decree  in  chancery,  after  an  un-  ing  the  execution  returned  unsatisfied, 

availing  execution  at  law.  Hew  Jersey. — Robert  z*.  Hodges,  16 

'. — Weatherford  v.  Myers,  2  N.  J.  Eq.  299;  Stockton  v.  Lippincott, 


Duv.  (Ky.)  91;     Crabb  v.   Hill  (Ky.  37  N.  J.  Eq.  443;  Bigelow  Blue  Stone 

1895),  3<>  S.  W.  Rep.  415.     The  latter  Co.  v.  Magee,  27  N.  T.  Eq.  392. 

case  was  decided  under  Civ.  Code  Ky.,  Hew  Tork. — 2  Rev.  Stat.  1828,  p.  174, 

tit.  10,  c.  4,  ^  439,  which  provides  that  §§  28,  29,  which  authorized  creditors 

after  an    execution    directed    to    the  to  file  a  bill  in  equity  to  subject  intan- 

county    in   which    the  judgment  w^as  gible  property  of  the  debtor,  and  which 

rendered,  or  to  the  county  of  the  de-  removed  any  doubt  which  might  have 

fendant's  residence,  is  returned  unsat-  theretofore  existed  as  to  the  jurisdic- 

isfied,  the  complainant  may   institute  tion  of  equity  to  subject  such  property, 

an    equitable  action    to    the    subject  expressly  provided  that  the  right  to 

choses  in  action,  etc.  file  the  bill  should  be  confined  to  judg- 

■azylaad. — Myers  v»  Amey,  21  Md.  ment  creditors,  whose  executions  had 

302.  been    returned    unsatisfied,   either  in 

■lelilgaB. — Eldred  v.   Camp,    Harr.  whole  or  in  part.   The  following  cases, 

(Mich.)    162,   wherein  it  is  said:  "A  based   upon   the  statute  and  reenact- 

creditors*     bill    proceeds    upon     the  ments  thereof,  support  the  proposition 

f  round  that  the  complainant  has  ex-  that  a  creditor  has  no  right  to  go  into 
austed  his  remedy  at  law,  and  the  equity  to  reach  such  property  without 
rej?ular  return  of  the  execution  unsat-  so  exhausting  his  legal  remedies :  Kerr 
isned  by  the  proper  officer  is  evidence  v.  Dildine,  60  Hun  (N.  Y.)  315,  6  N. 
of  that  fact.'*  See  also,  in  support  of  Y.  St.  Rep.  163;  Genesee  River  Nat. 
the  proposition,  Williams  V.  Hubbard,  Bank  v.  Mead,  18  Hun  (N.  Y.)  303; 
Walk.  (Mich.)  28;  Smith  v.  Thomp-  Miller  v.  Miller,  7  Hun  (N.  Y.)  2<^; 
son,  Walk.  (Mich.)  i ;  Beach  v.  White,  Henderson  v.  Brooks,  3  Thomp.  &  C. 
Walk.  (Mich.)  495;  Gould  v,  Tryon,  (N.  Y.)445;  McCaffrey  v.  Hickey,66 
Walk.  (Mich.)  353;  Williams  v.  Hub-  Barb.  (N.  Y.)  489;  Voorhees  v.  How- 
bard,  Walk.  (Mich.)  28;  Tarbell  v.  ard,  4  Abb.  App.  Dec.  (N.  Y.)  503; 
Millard,  63  Mich.  250;  Vanderpool  v,  Beardsley  Scythe  Co.  v.  Foster,  36  N. 
Notley,  71  Mich.422,and  McCuIlough  Y.  561;  Dunlevy  xk  Tallmadge,  29 
V.  Day,  45  Mich.  556,  wherein  it  was  How.  Pr.  (N.  Y.Ct.  App.)  397;  Bishop 
determined  that  the  complainant  was  v,  Halsey,  13  How.  Pr.  (N.  Y.  Super. 
not  entitled  to  discover  and  subject  Ct.)  154,  3  Abb.  Pr.  (N.  Y.)  400;  Par- 
nonleviable  interests,  while  his  execu-  shall  v.  Tillou,  13  How.  Pr.  (N.  Y. 
tion  was  still  out  and  active.  Supreme  Ct.)  7;  Crippen  v.  Hudson, 
Mtameaota. — Wadsworth  v.  Schissel-  13  N.  Y.  161;  Cooper  r\  Clason,  i 
bauer,32  Minn.  84;  Moffatt  v.  Tuttle,  (jode  Rep.  N.  S.  (N.  Y.  Supreme  Ct.) 
35  Minn.  301.  347;  Millard  v,  Shaw,  4  How.  Pr.  (N. 
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principle  of  equity  that  its  aid  will  not  be  given  until  after  the 
applicant  has  exhausted  his  legal  remedies,  but  also,  in  many 
states,  upon  positive  statutes  which  confine  the  right  to  reach 

Y.  Supreme  Ct.)  137;  Storm  v.  Wad-  (Tenn.)   234;    Embree    v.    Reeve,    6 

dell,  2  Sandf.  Ch.  (N.  Y.)  494;   Reed  Humph.  (Tenn.)  37,  wherein  the  court, 

T'.    Wheaton,  7   Paige   (N.    Y.)  663;  in  commenting  upon  M'Nairj  i'.  East- 

Cuyler  v.  Moreland,  6  Paige  (N.  Y.)  land,  10  Yerg.  (Tenn.)  310,  says  that 

273;  Child  V.  Brace,  4  Paige  (N.  Y.)  **the  point  decided  was,  not  that  a 

309 ;    Cassidy   v.   Meacham,   3    Paige  party  could  not  come  into  a  court  of 

(N.  Y.)  311 ;  Clarkson  v.  De  Peyster,  chancery  upon  the  ground  that  he  had 

3  Paige  (N.  Y.)  320;  McElwain  v.  exhausted  his  lee^al  remedies,  as  proved 
Willis,  3  Paige  (N.  Y.)  505,  affirmed  by  the  return  ol  nulla  bona,  but  that, 
9  Wend.  (N.  Y.)  5^.  See  9\&o  obiter  short  of  such  exhaustion  of  his  legal 
dicta  in  Buswell  v.  Lincks,  8  X^alv  (N.  remedies,  and  without  the  return  of 
Y.)  518;  Payne  t;.  Sheldon,  63  Barb.  fftf//<7  ^0»a,  he  could  come  into  a  court 
(N.  Y.)  169;  Forbes  v.  Waller,  25  N.  of  chancery  for  satisfaction  of  his 
Y.  430;  Cooke  V,  Smith,  3  Sandf.  judgment  out  of  equitable  real  estate, 
Ch.  (N.  Y.)  333.  upon  the  foot  of  the  lien  created  upon 

But  this  was  Uie  rule  of  the  chancery  such  equitable  real  estate  by  his  judg- 

court  before  the  enactment  of  the  fore-  ment  at  law." 

going  statute,  and  in  those  early  cases.        See    also     Esselman     v.    Wells,    8 

in  which  it  was  determined  or  intimat-  Humph.    (Tenn.)    482,    wherein    the 

ed  that  a  creditor  might  go  into  equity  court  declined  to  inquire  whether  an 

to  reach  intangible  property,  the  issu-  execution  had    been  prematurely  or 

ance  of  an  execution  and  its  return  improperly  returned, 
unsatisfied  were  insisted  upon  as  pre-        In   Harrison  v.    Hallum,  5  Coldw. 

requisites.    Emeston  v.  Lyde,  i  Paige  (Tenn.)  525,   it  was  determined  that 

(N.  Y.)  637;  Beck  v.  Burdett,  i  Paige  equitable  personalty  could  not  be  sub- 

(N.  Y.)  305,  19  Am.  Dec.  436;  Spader  jected  unless  an  execution  had  been 

V.  Davis,  5  Johns.  Ch.  (N.  Y.)  280,  20  returned  unsatisfied,  or  unless  the  bill 

Johns.  (N.  Y .)  554,  sub  nom.  Haden  v.  were  filed  under  Code  Tenn.,  §  4218, 

Spader  ;M'DermuttT'.  Strong,  4  Johns,  upon  an    allegation    that    there    was 

Ch.  (N.Y.)687;  Brinkerhoff  v.  Brown,  some  conveyance  or  device  to  hinder 

4  Johns.  Ch.  (N.Y.)  671 ;  Hendricks  v.  and  defraud  creditors;  and  a  legacy  in 
Robinson,  2  Johns.  Ch.  (N.  Y.)  283;  the  hands  of  executors  was  considered 
Wiggins  V.  Armstrong,  2  Johns.  Ch.  equitable  personalty. 

(N.  Y.)  144.  In    Embree    v.    Reeve,  6   Humph. 
North  Carolina. — Frost  v.  Reynolds,  (Tenn.)   37,    it  was  determined   that 
4   Ired.  Eq.  (N.  Car.)  494;   Brown  v.  where  the  object  of  the  bill  is  to  reach 
Long,  I  Ired.  Eq.  (N.  Car.)  190.     See  equitable,  personal  assets,  the  return 
also  Hook  V,  Fentress,  Phil.  Eq.  (N.  unsatisfied  of  an  execution  issued  to 
Car.)  229.  the  sheriflF  of  the  county  in  which  the 
Oliio. — Hubble  v.  Perrin,  3  Ohio  287.  judgment  was  rendered,    shows  that 
PennBylyania. — Suydam     v.     North  the  judgment  creditor  has  exhausted 
Western  Ins.  Co.,  51  Pa.  St.  394.  his  legal  remedies,  and  entitles  him  to 
Bliode  Island. — (jinn  v.  Brown,  14  R.  proceed  in   equity  without  issuing  an 
I.  524,  wherein  the  object  of   the  bill  execution  to  the  county  wherein  such 
was  to  reach  an  interest  of  the  debtor  assets    are    situated ;    and    the    court 
in  the  estate  of  his  deceased  father.  explained  that   the  obiter  dictum^  in 
South  Carolina. — Perry  v,  Nixon,  i  M'Nairy     v,     Eastland,     10     Yerg. 
Hill  Eq.  (S.  Car.)  335.  (Tenn.)  316,  to  the  effect  that  the  ear- 
In  TennesBoe,  an  equitable  interest  in  lier  cases  seem  to  have  established  the 
land  may  be  reached  in  chancery  with-  principle    "that,    if  satisfaction    was 
out  issuing  an  execution  and  having  sought  to  be  obtained  out  of  equitable 
the  same  returned  unsatisfied,  because  title   in    personal    assets,   not  only  a 
in  that  state  the  judgment  constitutes  judgment,  but  an  execution  issued  and 
a  lien  upon  such  property.     Stark  v.  put  into  the  hands  of  the  sheriff  of  the 
Cheathem,  2  Tenn.  Ch.  300;  M'Nairy  county    where    the    equitable    assets 
V.   Eastland,    10   Yerg.  (Tenn.)   316;  were  situated,  were  held  to  be  neces- 
Montgomery    v,   McGee,  7  Humph,  sary,"  did  not  mean  to  import  that  a 

608  Volume  V.        ^ 


SzhAvttion  of  BemediM.      CREDITORS '  BILLS,     Inraaaoe  of  Ezecation. 

intangible  property  of  the  debtor  to  creditors  whose  executions 
have  been  returned  unsatisfied,  either  in  whole  or  in  part<^ 

d.  Suits  by  Creditors  of  Decedents— (i)  Administration 
Suits  Generally, — Ordinarily,  after  the  death  of  the  debtor,  it  is 
sufficient  to  have  the  claim  allowed  by  the  administrator  or  the 
Probate  Court,  or  to  recover  a  judgment  against  the  personal  rep- 
resentative, in  compliance  with  the  particular  statute  of  the  state 
in  which  the  suit  is  brought,  and  the  issuance  of  an  execution  and 
its  return  unsatisfied  are  not  necessary.* 

judgement  creditor  might  not  subject  mere  technical  objection,  and  goes  to 

such     equitable    personal     assets     in  the  very  foundation  of  the  suit." 

equity  to  the  satisfaction   of  his  de-  The    following    cases    support    the 

mand  after  a  return  of  nulla  bona^  but  proposition  stated  in  the  text  as  to  the 

that  all  that  was  meant  was  that,  **ac-  indisposition  of  equity  to  aid  a  cred- 

cording  to  the  earlier  cases,"  he  is  en-  itor  until  he  has  exhausted  his  legal 

titled  to  proceed  in  equity,   short  of  remedies  in  the  manner  stated.     Leh- 

this  exhaustion  of   legal  remedies,  if  man  v.  Myer,  67  Ala.  396;  Watts  t*. 

he   will    place    an    execution   in  the  Gayle,   20  Ala.    817;    Wadsworth   x\ 

hands  of  the  sheriff  where  the  equita-  Schisselbauer,  32  Minn.  84;   Hadden 

ble  personal  assets  are  situated,  there-  v.    Spader,    20  Johns.    (N.    Y.)  554; 

by  creating  thereon  a  lien.  Beck  v.  Burdett,  i  Paige  (N.  Y.)  305; 

I. — Taylor  v,  Gillean,  23  Tex.  Waterman    v.   Cochran,    12    Vt.   699. 


508,  wherein  the  court  refused  to  sub-  See  also  supra,  VI,  What  Property 

ject  choses   in    action,    or  to  decide  Reachable. 

whether  they  were  reachable,  because  2.  Lyons  v,  Murray,  95  Mo.  23,  citing- 
all  legal  remedies  were  not  shown  to  Merry  v.  Fremon,  44  Mo.  518,  and  Pen- 
have  been  exhausted.  dleton  v.  Perkins,  49  Mo.  565 ;  White 

Vemiont. — Waterman  v,  Cochran,  12  v,  Russell,  79  111.  155,  wherein  it  was 

Vt.  699.  held  that,  since  the  creditors  of  a  de- 

Wlaconstn. — German  Bank  v,  Leyser,  cedent  are  not  permitted,  on  recover- 

50  Wis.   258.      See  also  Meissner  v,  ing  a  judgment  against  the  adminis- 

Meissner,    68    Wis.     336;     Gates    v.  trator  or  having  their  claims  allowed, 

Boomer,  17  Wis.  455 ;  Cornell  v.  Rad-  to  issue  executions,  proof  of  the  allow- 

way,  22  Wis.  260.  ance  of  claims  and  the  insolvency  of 

Ihitted  States. — ^Terry   t'.    Anderson,  the  estate  are  regarded  as  an  exhaus- 

95  U.  S.  628,  wherein  the  court  says :  tion  of  legal  remedies,  and  will  author- 

*•  Ordinarily,  a  creditor  must  put  his  ize  a  court  of  chancery  to  afford  relief; 

demand   into    judgment    against   his  Merchants',  etc.,  Transp.  Co.  v.  Bor- 

debtor  and  exhaust  his  remedies  at  law  land  (N.  J.  1895),  3'    ^^^'  ^^V-   272, 

before   he  can   proceed  in   equity   to  wherein  it  is  held  that  it  is  not  neces- 

subject  choses   in  action   to   its  pay-  sary  to  have  an   execution    returned 

ment."     See,  to  the  same  effect,  Van  nulla  bona  where  the  debt  is  admitted 

Weel  V.  Winston,  115  U.  S.  245.  by  the  personal  representative  and  it 

L0T7  of   EzeoutLon  on  Land   wherein  appears  that  the  assets   in  his  hands 

Delitor  Has  Equitable  Interest. — Where  are  deficient,  citing'  Haston  v.  Cast- 

the  object  of   the  bill  is  to  reach  an  ner,  31  N.  J.  Eq.  697. 

equitable   interest  in   land,   it  is   not  In  Schmitz  v.  Langhaar,  88  N.Y. 

necessary  to  show  the  levy  of  an  exe-  503,  the  court  said:  "The  creditor  had 

cution   on    the   land.     Bigelow    Blue  done  his  part  when  he  procured  the 

Stone  Co.  v.  Magee,  27  N.  J.  Eq.  392,  adjustment  of  his  demand  and  lodged 

following  Robert  v,  Hodges,  16  N.  J.  it  with    the    executor    for    payment. 

Eq.    299,    Dunham  v.  Cox,    10  N.  J.  These  measures  are  the  ordinary  reme- 

Eq.  437,  and  Cuyler  v.  Moreland,  6  dies  prescribed  by  statute ;  are  equiva- 

Paige  (N.  Y.)  273.  lent  to  the  judgment  and   execution 

1.  Parish  v.  Lewis,   i   Freem.   Ch.  permitted  by  common  law,  and  equally 

(Miss.)    306,   wherein   it  is  said  that  with  the  latter  satisfy  the  legal  duty 

the  fact   that  an    execution   has   not  of  the  creditor  to  take  affirmative  ac- 

been   returned   unsatisfied   *'  is  not  a  tion  for  the  collection  of  the  debt.     In 
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(2)  Suits  to  Set  Aside  Fraudulent  Conveyances, — Since  creditors 
have  no  right  to  resort  to  property  which  the  decedent  has  fraud- 
ulently conveyed,  unless  his  other  property  is  insufficient  to  pay 
his  debts,  it  is  in  general  necessary,  where  the  creditor  has  it  in 

his  power  to  do  so,  to  issue  an  execution  and  have  it  returned 
unsatisfied  before  going  into  equity  to  reach  property  so  situated.^ 

neither  case  need  he  go  beyond  the  or-  there  were  no  assets  on  which  execu> 

dinary  legal  remedies  provided  by  law  tions  could  be  levied. 

for  that  purpose."  See  further  Everingham  v.  Vander- 

To  the  same  effect  is  Postlewait  v,  bilt,  12  Hun  (N.  Y.)  75.  In  this  case, 
Howes,  3  Iowa  365,  wherein  the  bill  a  judgment  creditor  was  permitted  to 
was  filed  to  subject  real  estate,  maintain  an  action  to  set  aside  an 
Wright,  C.  }.,  using  the  following  assignment  of  leases  made  by  an  ad- 
language :  "The  personal  property  ministrator  in  fraud  of  creditors,  with- 
of  tne  decedent  is  primarily  liable  to  out  first  issuing  an  execution  and 
the  payment  of  his  debts.  As  to  this  having  it  returned  unsatisfied,  the 
portion  of  the  estate,  a  judgment  cred-  court  saying:  "As  the  action  was 
itor  has  no  priority  or  preference  over  prosecuted  to  redress  a  wrong  corn- 
others.  If  this  shall  be  insufficient  to  mittcd  by  the  administrator  himself, 
pay  the  debts  and  charges,  the  admin-  by  which  he  had  deprived  the  estate 
istrator  may,  upon  proper  showing,  of  the  intestate  of  a  valuable  portion 
obtain  an  order  to  sell  the  real  estate,  of  its  assets,  the  issuing  and  return  of 
And  as  to  this  portion  of  the  estate,  an  execution  unsatisfied  upon  the  judg- 
the  judgment  creditor  has  no  prefer-  ment  was  not  necessary  to  enable  the 
ence  over  other  claims,  except  such  plaintiff  to  succeed  in  the  action.  It 
liens  as  are  allowed  by  law  in  his  could  well  be  maintained  for  that  pur- 
favor.  The  personal  estate  is  to  be  pose  by  any  creditor  or  creditors  hav- 
administered  and  distributed  by  the  ing  an  interest  in  the  assets,  and 
administrator.  It  cannot  be  sold  under  entitled  to  have  them  applied  to  the 
execution  issued,  or  any  judgment  re-  payment  of  the  debts  owing  by  the 
covered,  in  the  lifetime  of  the  dece-  intestate.  •  •  *  The  plaintiff  had  a 
dent,  nor  can  the  real  estate  be  made  clear  right  to  maintain  the  action,  as 
subject  to  such  execution,  until  the  a  creditor  of  the  estate,  whose  debts 
administrators,  heirs,  and  devisees  are  could  only  be  paid  by  the  restoration 
made  parties  to  such  judgments,  and  of  these  assets."  Followed  in  Malloy 
an  order  of  court  obtained  awarding  v.  Vanderbilt,  4  Abb.  N.  Cas.  (N.  Y. 
execution  against  the  same.  Then,  as  Supreme  Ct.)  127. 
he  cannot  take  personal  property,  and  1.  Adsit  v.  Butler,  87  N.  Y.  585; 
cannot  reach  the  legal  estate  in  lands,  Lichtenberg  t'.  Herdtfelder,  67  How. 
until  he  obtains  an  order  of  court  Pr.  (N.  Y.  Supreme  Ct.)  196,  ox^er- 
awarding  execution,  why  shall  an  rnlinff  Loomis  xk  TifTt,  16  Barb.  ( N. 
estate  be  compelled  to  pay  the  expense  Y.)  541.  See  also,  in  support  of  the 
of  such  a  proceeding,  that  can  avail  proposition,  Glacius  z\  Fogel,  88  N. 
nothing,  if  the  equitable  property  is  Y.  434;  Estes  v,  Wilcox,  67  N.  Y. 
all  there  is  from  which  the  judgment  264;  and  Allyn  v.  Thurston,  53  N.  Y. 
can  be  made?    And  this  suggestion  is  622. 

of  conclusive  force  when  it  is  Iwrne  in  See  further  Snodgrass  r.  Andrews, 

mind  that,  in  order  to  have  such  exe-  30  Miss.  472,  wherein  the  court  said: 

cution,  he  must  aver  that  there  is  real  "In  this  case  the  creditor  has  done  all 

estate,  describing  it,  against  which  the  that  he  could  do  at  law,  by  obtaining  his 

execution    should   be  awarded.     The  judgment  against  tlie  administratrix  of 

law    does    not    require    vain   things;  his  debtor,  and  having  an  execution 

*  *  *  neither  does  it  require  impos-  issued    which    was    returned    *  nulla 

sible  things."  bonaJ* " 

See  also  Duval  v.  Trent,  6  Munf.  Wlien  No  Administrator  lias  been  Ap- 

(Va.)  29,  wherein  the  issuance  of  an  pointed. — In  Tread  way  v.  Turner  (Ky. 

execution  was  considered  unnecessary  1889),  10  S.  W.  Rep.  816,  the  action 

before  filing  a  bill  to  subject  lands  of  was  brought  after  the  death  of  the 

the  decedent,   the  bill  alleging  that  debtor,  to  reach  land   which  he  had 
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7.  Sequiflites  and  Snffioienoy  of  Bzecntion. — The  execution  must 

be  a  valid  one,  and  must  have  been  issued  in  compliance  with 
statutory  requirements.* 

fttnimptioB  M  to  Bo^ularity  «f  Szacntion. — It  is  well  settled,  as  a  gen- 
eral proposition,  that  the  execution  should  be  presumed  to  be 
regular,  and  that  any  attacks  upon  its  regularity  should  be  made  to 
the  court  out  of  which  it  issued.^ 

fraudulently  conveyed,  by  a  creditor  thirty  days  after  recovering  judgment 
who  had  recovered  a  judgment  in  the  does  not  impair  its  validity  as  to  a 
lifetime  of  the  debtor,  but  no  admin-  fraudulent  donee.  Green  v.  Burnham, 
istrator  having  been  appointed,  and  3  Sandf.  Ch.  (N.  Y.)  no. 
more  than  a  year  having  elapsed  after  Bzecatlon  against  County. — A  fi.  fa, 
the  debtor's  death,  it  was  immaterial  may  be  issued  against  a  county  before 
that  an  execution  had  not  been  issued  bringing  a  creditors' bill.  The  rem- 
and returned  nulla  bona.  edy,  by  compelling  the  supervisors  to 

Admitted    Insolvenoy    of   Estate. — In  levy  a  tax  on  the  county,  is  cumulative 

Foster  v.    Knowles,  42  N.  J.  Eq.  226,  and  does  not  necessarily  prohibit  the 

which  was  a  suit  to  reach  land  which  a  ordinary  course  of  issuing  execution, 

decedent  had  fraudulently  conveyed,  it  Lyell  v.  St.  Clair  County,  3  McLean 

was  considered  a  sufficient  answer  to  (U.S.) 580. 

an  objection  that  the  complainant  had  Direction  as  to  Levy  iipon  Land. — It 

not  exhausted   his   remedies  at   law,  is  not  a  valid  objection  to  the  execution, 

»hat  the  whole  value  of  the  estate  in  that  it  directed  the  sheriff  to  levy  upon 

the  hands  of  the   administratrix  was  tlie  defendant's  lands  whereof  he  was 

less  than  the  amount  of  the  complain-  seized  on  the  ist  of   February,  when 

ant*s  judgment.  direction  might  have  been  given  from 

In  Alabama,  a  creditor  who  has  recov-  the   26th   day  of  January.     Green   v. 

ered  a  judgment  and  issued  an  execu-  Burnham,  3  Sandf.  Ch.  (N.  Y.)  no. 

tion  may  sue  the  fraudulent  grantee  as  In  Manning  v.  Merritt,  Clarke  Ch. 

an  executor  de  son  tori  without  show-  (N.  Y.)  98,  it  was  held   that  under  2 

ing  a  return  of  *'no  property."    Watts  Rev.  Stat.  N.  Y.  (ist  ed.)  367,  §  24,  pro- 

V.  Gayle,  20  Ala.  817.  viding  that  executions  to  authorize  the 

In  Olinola,  an  execution  cannot  issue  sale  of   real   estate   should   direct  tlie 

against  an  administrator  so  as  to  reach  amount  of  the  judgment  to  be  made 

personal  assets,  and   it  is  held  that  a  out  of   the   real  estate   of  the  person 

suit  may  be  brought  to  reach  property  against  whom  the  judgment  was  ren- 

fraudulentlr  conveyed  by  a   deceased  dered,  which  such  person  should  have 

debtor,  w^ithout  the  issuance  of  anexe-  at  the  time  of  docketing  the  judgment 

cution.     Steere   v,  Hoagland,  39  111.  specifying  such  time,  or  at  any  time 

264;  McDowell  r.  Cochran,  11  III.  31;  thereafter,    where    a    judgment    was 

Bay  r.  Cook,  31  111.  336.  docketed    January  12th,  an   execution 

In  Virginia,  the  recovery  of  a  judg-  directing   levy  to  be   made  upon  the 

ment  against  a  decedent's  administra-  real  estate  of  which  the  defendant  was 

tor  is  sufficient  to  authorize  an  action  .seized  January   13th,  or  at  any  time 

to  reach  personal  property  fraudulent-  thereafter,  was  insufficient.  Said  Whit- 

\y  conveyed  by  the  decedent,  without  tle.sey,  V.  C. :   **  If  before  he  files  a  bill 

issuinganexecution^since  an  execution,  it  is  necessary  for  the  plaintiff  to  issue 

ifi88ued,wouldbeag'ainstthegoodsand  an  execution  against   the  defendant\s 

chattels  of  the  decedent  in  the  hands  real  estate,  he  must  issue  it  in  conform- 

of  the   administrator,  and   would   be  ity  with  the  statute." 

without  any  effect  as  to  the  chattels  3.  Rider  v.  Mason,  4  Sandf.  Ch.  (N. 

which  the  decedent  had  fraudulently  Y.)  351,  wherein  the  court  refused  to 

conveyed.     Chamberlayne  r.  Temple,  hear  an  objection  that  the  execution 

2  Rand.  (Va.)  384.  was  made  returnable  in  less  than  sixty 

See  also,  upon  the  question  whether  days;  Sandford  v.  Sinclair,  8  Paige 

judgment   is  necessary,  sufra^  p.  465,  (N.  Y.)  373;  How  v.  Kane,  2  Chand. 

tt seq.  (Wis.)  222,  wherein  it  was  held  that 

1.  Time  of  iMuance. — An  irregularity  executions    returnable    out   of    term, 

1q  issuing  the  writ  within   less  than  without    authority   having  been    first 
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To  What  Gonnty  Execution  should  be  Issued. — No  fixed  rule  is  deducible 

from  the  authorities  as  to  the  county  to  which  the  execution 
should  be  issued,  and  each  case  depends,  to  a  large  extent,  upon 
statute  and  peculiar  circumstances  such  as  the  residence  of  the 
debtor  and  the  situation  of  his  property.^ 

obtained  from  the  judge  as  required  bj  issued  to  the  county  where  the  de- 
statute,  were  not  void,  but  at  the  most  fendant  resides  is  sumcient. 
voidable,  and  that  the  proper  course  In  Merchants*,  ftc,  Bank  r.  Griffith, 
for  the  defendant,  if  he  wished  to  be  lo  Paige  (N.  Y.)  519;  Reed  r.Wheaton, 
relieved  from  them,  was  to  apply  to  7  Paige  (N.  Y.)663;  Smith  t*.  Fitch, 
the  court  from  which  they  issued,  to  Clarke  Ch.  (N.  Y.)  265;  and  Hope  v. 
set  them  aside.  BrinckerhofI,  3  Edw.  Ch.  (N.  Y.)  445, 

Seealso,  to  the  same  effect,  Williams  it    was    determined    tliat    where    the 

V.  Hogeboom,  SPaige  (N.  Y.)  469.  plaintiff  relies  upon  a  judgment  of  the 

Presiimi>tion  as  to  BaTiTal  of  Judg-  Supreme  Court,  the  execution  must  be 

ment. — In   Cary  v.  Clark,  3  Edw.  Ch.  issued  to  the  county  w^here  the  defend- 

(N.  Y.)  274,  it  was  objected  that  the  ant  resides. 

execution    had  been    issued    without  County  in  WMeh  Debtor  RosideB  and 

reviving  the  judgment  by  scire  facias.  Baa  Property. — In  Durand  v.  Gray,  129 

Said  McCoun,  V.  C. :  **I  must  adhere  111.  9,  it  was  determined  that  an  exe- 

to  the  opinion  I  have  before  expressed  cution  should  be  issued  to  any  county 

that  this  court  will  intend  the  execu-  in  which  the  plaintifT  knows  that  the 

tion  was   regularly   issued,   although  defendant  has  property, 

more   than    two  years    have    elapsed  In  Shaw  v,  Dwight,  27  N.  Y.  244, 

from  the  time  of  rendering  the  judg-  the  complainant  sought  to  have  can- 

ment.     If  the  issuing  of  the  execution  celed  a  prior  judgment  which  had  been 

were  not  authorized  or  regular,  the  paid,  and  it  was  considered  sufficient 

defendant  should  apply  to  the  court  of  to  issue  an  execution  to  the  county  in 

law  to  set  it  aside.    Until  the  contrary  which  the  debtor  resided  and  to  have 

is  shown,  and  while  the  execution  is  the  same  returned  nulla  bona,  without 

suffered  to  remain  as  one  duly  issued  issuing  an  execution  to  the  county  in 

and  returned,  this  court  will  presume  which  the  premises  were  situated, 

it  was  preceded  by  a  scire   facias   to  Where  the  judgment  debtor  has  a 

warrant  it."  fixed  and  known  residence  within  the 

Stay  Pending  Application  to  Court  of  state,  and  has  a  sufficiency  of  visible 

Law  fbr  R^ef  against  Bxecntion.  —  In  property  in  the  county  in  which  he 

Sandford  v.  Sinclair,  8  Paige  (N.  Y.)  lives,  the  execution  must  be  issued  to 

373,  wherein  it  was  objected  that  the  such  county,  and   the  neglect  of  the 

execution  had  been  improperly  issued  plaintiff  to  issue  it  to  that  county  is  a 

after  the  service  of  an  order  to  stay  defense    to    the    bill.      But    to    make 

proceedings   until  the    hearing    of  a  the  defense  available,  the  defendant 

motion   for  a   new  trial,  it  was   held  should  show  that  he  not  only  resided, 

that  the  suit    in  chancery  should  be  or  had  a  place  of  business,  in  some 

stayed  until  the  defendant  had  had  an  other  county  than  thai  to  which  the 

opportunity  to  apply  to  the  court  of  law  execution  issued,  but  also  that  he  had 

for  relief  against  the  supposed  irregu-  visible  property  there   out  of  which 

larity.  the  execution  might  have  been  satis- 

1.  Connty  of  Defendant's  Residenoe. —  fied.     Brown  v.  Bates,  10  Ala.  432. 

In  Strange  r.   Longley,  3  Barb.    Ch.  Offer  to  Tom  Out  Property. — In  Free- 

(N.  Y.)  650,  it  was  determined  that  man  v.  State  Bank,  Walk.  (Mich.)  62, 

before  the  appointment  of  a  receiver  it  is  declared  that  usually  the  issuance 

it  was  neces.sary  to  issue  an  execution  of  an  execution  to  the  county  where 

to   the   county   where  the    defendant  the  debtor  resides    is    sufficient,   be- 

resided.  cause  a  man  is  supposed  to  have  his 

In  Bay  State  Iron  Co.  v.  Goodall,  property  about  him,  and  the  means  in 

39    N.    H.    223,    it    was    determined  his  possession    wherewith    to    pay  a 

that,  in  the  absence  of  a  statute   de-  judgment  against  him;  but  that  where 

daring  into  what  county  the  execu-  the   debtor  notifies  the  creditor  that 

tion    must  be   issued,    an    execution  he  owns  real  estate  in  another  county 
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JvdgnmU  Se&dend  bj  Juitioei  of  the  Peace. — It  is  uniformly  held, 
where  the  creditor  relies  upon  a  judgment  recovered  in  a  justice's 
court,  and  provision  is  made  by  statute  for  docketing  the  judg- 
ment in  the  county  clerk's  office,  or  in  the  office  of  the  clerk  of 
the  Circuit  or  District  Court,  as  the  case  may  be,  and  for  the  issu- 
ance of  executions  after  the  judgment  has  been  so  docketed,  that 
the  judgment  creditor  must  avail  himself  of  this  privilege,  and 
that  it  is  insufficient  to  show  an  execution  issued  by  the  justice.^ 

sufficient  to  pay  the  judgment,  and  the  county  of  the  debtor's  residence. 
offers  to  turn  it  out  to  be  levied  upon  Riddle  v.  Motley,  i  Lea  (Tenn.)  468, 
and  sold,  the  complainant  should  send  citing-  Embree  v.  Reeve,  6  Humph. 
an  alias  execution  into  such  other  (Tenn.)  37,  wherein  M'Nairy  v.  East- 
county,  land,  10  Yerg.   (Tenn.)  310,  was  ex- 

PareelB  of  Land  in  Many  Connttos. —  plained. 

Where  the   defendant  has   land  in  a  Kentucky  Statute. — Under  Civ.  Code 

peat    many    different    counties,    the  Ky.,    tit.  10,  c.  4,  §  439,  which  pro- 

'whole  of  which  would  not  be  more  vides  that  after  an  execution/ ^directed 

than   sufficient  to  pay  the  debt,  the  to  the  county  in  which  the  judgment 

court  will  not  reauire  the    plaintiff,  was  rendered,  or  to  the  county  of  the 

before  filing  his  bill,  to  take  out  numer-  defendant's  residence,''  is  returned  un- 

ous  successive  executions  which  would  satisfied,  the  plaintiff  may  institute  an 

necessitate  great  delay  in  collecting  equitable  action  to  subject  choses  in 

the   judgment,   allowing    a  term   for  action,  etc.,  it  is  insufficient  to  allege 

each  execution.  Per  Manning,  Ch.,  in  theissuanceof  an  execution  to  a  named 

Albany    City   Bank    v.   Dorr,    Walk,  county  other  than  that  in  which  the 

(Mich.)  318.  judgment  was  rendered,  without  aver- 

Hew  York  Statute. — In   Wheeler  v,  ring    that    the    defendant  resided   in 

Heermans,  %  Sandf.  Ch.  (N.  Y.)  507,  such    county.     Crabb  v.    Hill    (Ky. 

it  was  held  that  since  Act  N.  Y.  1840  1895),  30  S.  W.  Rep.  415. 

provided  that  the  plaintiff,  on  recover-  1.   Weatherford  v.    Myers,  2    Duv. 

Ing  a  judgment  in  the  Common  Pleas,  (Ky.)  91 ;  Clements  v.  Waters,  90  Ky. 

might     issue     an     execution    in    any  96;  Henderson  r/.  Brooks,  3  Thomp.  & 

county  in  the  state   on   docketing  a  C.  (N.  Y.)  445;  Crippen  v,  Hudson, 

transcript    of    his    judgment    in    the  13  N.  Y.  161 ;  Dix  t\  Briggs,  9  Paige 

clerk's  office  of  such  county,    it  was  (N.    Y.)   595;    Coe   v,  Whitbeck,   n 

necessary,  upon  filing  a  creditors'  bill,  Paige  (N.  Y.)  43. 

to  docket  a  judgment  in  the  county  of  In  Wilson  v.  Dale,  5   Ind.    163,    it 

the  defendant's  residence  and  issue  an  was  determined   that  the  issuance  of 

execution  to  such  county.  an    execution     by    a    justice    of    the 

GoimtF  in  Which  Judgment  was  Ra-  peace  was  insufficient,  because  a  return 
oovered. — Where  it  is  alleged  that  the  of  nulla  bona  upon  such  an  execution 
judgment  debtor  '*  has  no  property  was  not  evidence  that  the  defendant  did 
whatever  subject  to  sale  on  execu-  not  have  real  estate  subject  to  execu- 
tion," the  issuance  of  an  execution  di-  tion,  and  that  Rev.  Stat.  Ind.  1843,  p. 
rected  to  the  sheriff  of  the  county  in  456,  authorizing  the  sale  of  an  equita- 
which  the  judgment  was  recovered  ble  interest  in  real  estate  on  a  decree 
and  its  return  unsatisfied,  is  sufficient,  in  chancery  after  an  unavailing  exe- 
without  issuing  an  execution  to  a  cution  at  law,  related  to  an  execution 
county  to  which  the  debtor  removed  from  the  Circuit  Court. 
after  the  recovery  of  the  judgment.  Kentucky  Qnarterly  Court. — InMans- 
Sayre  V.  Thompson,  18  Neb.  33.  field  v.    Wilkinson  (Ky.   1894)   27   S. 

In    Tennessety  it  is  sufficient  if  the  W.  Rep.  808,  it  was  determined  that 

creditor  show  an  exhaustion   of  his  where  the  judgment  creditor  seeks  to 

legal  remedy  by  the  return  unsatisfied  resort  to  equity  for  the  sale  of  the  real 

of  an  execution  issued  in  the  county  estate  of  his  debtor,  and  merely  issues 

in  which  the  judgment  was  recovered,  an  execution  from  the  quarterly  court, 

without  also  issuing  an  execution  to  failure  to   lodge  a  transcript  of  the 

the  county  in  which  the  assets  sought  judgment  with  the  clerk  of  the  Circuit 

to  be  reached  are  situated,  or,  it  seems.  Court,   and   to  sue  out  an   execution 
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Sflbot  of  AUm  Szeentioii. — After  an  execution  has  been  issued  and 
returned  unsatisfied,  the  issuance  of  an  alias  execution  does  not 
operate  against  the  right  of  the  complainant  to  file  his  bilL^ 

8.  Aeqniiites  and  SiiiBoienoy  of  Ketnm. — The  return  must  be  a 
valid  one,  showing,  as  a  reason  why  the  execution  is  unsatisfied, 
that  the  officer  could  find  no  property,  and  should  be  such  a  re- 
turn as  would  subject  the  officer  to  an  action,  at  the  suit  of  the 
debtor,  for  a  false  return.* 

from  such  court,  will  not  be  excused,  on  the  execution,  that  "he  could  find 

although  it  is  alleged  that  the  debtor  no  money,  nor  anj  goods  or  chattels 

has    no    other   real    estate  than   that  *  *  *  to  satisfy  the  same,"  and  that, 

sought  to  be  sold.   Citing  Weatherford  therefore,  he  "returned  the  said  execu- 

V.  Myers,  2  Duv.  (Ky.)  91.  tion  in  no  part  satisfied,"  amounts  to  a 

1.  Suydam  v.  Beats,  4  McLean  (U.  return  of  nuiia  bona,  and  is  sufficient 
S.)  12;  Clark  v.  Davis,  Harr.  (Mich.)  to  authorize  resort  to  equity.  Hamlen 
227;  Cuyler    v.    Moreland,    6    Paige  v.  McGi  Hi  cuddy,  62  Me.  268. 

(N.  Y.)  274.  SuxidiiMige. — Since  an  equity  is  not 
BleetlOB  to  DlimlM  BUI  or  Abandon  subject  to  execution  at  law,  a  return 
Ezecntlon. — In    Storm    v.    Badger,    8  of  no  personal  property  of  the  defend- 
Paige  (N.  Y.)  130,  the  court  refused  ant,   and   a   levy  upon    an    equitable 
to   Compel  the  complainant  to  elect  interest  in  land,  or  upon  land  in  which 
either  to  dismiss  his  bill  or  to  abandon  the  defendant  has  only  an  equity,  is 
his  subsequent  execution  upon  a  show-  a  return  of  the  execution  unsatisfied, 
ing  that    there    was   property  which  The  levy  upon  the  equity  is  a  nullity, 
might  be  taken  on  execution,    it   not  Houser.  Swanson,7  Heisk.  (Tenn.)  32. 
being  shown  that  such  property  was  Statute  Requiring  Levy  on  Otlier  Prop- 
sufficient  to  satisfy  the  whole  judg-  erty  than    Chatteiis. — Where  the  mar- 
ment;  the  chancellor  saying:  **Com-  shal  is  commanded  to  levy  upon  the 
pcUing    the    plaintiff  to  elect  would  **goods,  chattels,  equities  of  redemp- 
•  *  •   deprive  him  of  the  power  of  tion,  lands  and  tenements,"  pursuant 
reaching    that    part    of    the  debtor*s  to  Rev.  Stat.  Fla.  1892,  §  1 190,  a  return 
property    by    his  execution,   without  that  there  are  **no  goods  and  chattels 
any  certainty  of  obtaining  satisfaction  subject  to  levy,"  is  insufficient,  as  it 
of  his  whole  debt  by  his  suit  in  this  does    not    show   that   other  property 
court,  even  if  he  succeeds  in  reaching  could  not  have  been  found  to  satisfy 
other  property  here.  To  authorize  the  the  execution.  Kittel  t'.  Augusta,  etc., 
defendants  to  come  here  for  such  re-  R.  Co.,  65  Fed.  Rep.  859. 
lief  as  is  asked   for  by   this   motion,  RetomtqrDeimty. — In  Dana  t;.  Banks, 
they  should  show  that  the  complain-  6  J.  J.  Marsh.  (Ky.)  219,  it  was  insisted 
ant,  by  his  subsequent  execution,  had  that  a  return  of  nui/a  bona  by  a  deputy 
levied  upon,  or  at  least  that  he  was  sheriff  was  insufficient,  as  it  was  evi- 
able  to  levy  upon,  property  sufficient  dence  only  that  the  debtor  had  no  prop- 
to  satisfy  his  whole  debt  and  costs,  on  erty  in  his  bailiwick,  which  is  less  than 
a  sale  of  such  property  by  the  sheriff."  the  county,  but  the  court  considered 
Special  Execution  against  Real  Estate,  the  objection  untenable,  saying:  "It 
— After  an  execution  has  been  issued  does  not  appear  from  the  bill  or  the  rc- 
and  returned  unsatisfied,  the  right  to  turn  of  the  officer  that  the  authority  of 
file  a  creditors*  bill  is  not  impaired  by  the  officer  who  made  the  return  was 
the   issuance  of   a   special    execution  circumscribed  by  boundaries  less  than 
against  real  estate  which  had  been  at-  the  limits  of  the  county." 
tached  in  the  suit  in  which  the  plain-  Return  to  Wrong  Oleift's   Offlee. — In 
tifPs  judgment  was  rendered.  Fusze  r.  Clark  v.  Dakin,  2  Barb.  Ch.  (N.  Y.) 
Stern,  17  111.  App.  429.  36,  it  was  held  that  the  remedy  at  law 

2.  P^rManning,Ch.,  in  Williams  T'.  was  exhausted  by  the  sheriff's  return 
Hubbard,  Walk.  (Mich.)  28;  Buckeye  upon  the  execution,  and  that  the  re- 
Engine  Co.  V,  Donau  Brewing  Co.,  47  turn  of  the  execution  to  the  wrong 
Fed.  Rep.  6.  clerk  was  immaterial,  being  an  irregu- 

pinstratlon.— A  return  of  the  sheriff  larity  which  might  be  cured  upon  an 

614  Volume  V. 


EzfaaQflUon  of  XemediM.       CREDITORS '  BILLS.       BequiiitM  of  Betiirn- 

Pmnmptioii  as  to  Bo^ularity  of  Betarn. — The  return,  as  regards  its 
conclusiveness,  is  governed  by  the  same  rule  as  the  execution,  and 
is  presumed  to  be  regular.  Objections  thereto  should  be  made  to 
the  court  in  which  the  judgment  was  recovered.* 

GollviiTo  Botfuns. — It  is  permissible,  however,  to  show  that  the  re- 
turn was  fraudulently  or  coUusively  obtained  ;  as,  e.  g,y  where  the 
execution  is  returned  nulla  bona  in  obedience  to  the  complain- 
ant's instructions,  without  any  effort  to  find  property.* 

application  to  set  aside  the  return  for  itor  had  procured  a  false  return.     See 

irregularity.     But  see,  contra.  Wins-  further  Albany  City  Bank  v.    Dorr, 

low  V,  Pitkin,  i  Barb.  Ch.  (N.  Y.)  402.  Walk.  (Mich.)  318,  wherein  it  is  sug- 

Ketnm  Kade  after  PayaiAiit  of  Jiulg-  gested  that  the  defendant  should  have 

mant. — In  Bostwick  v,  Scott,  40  Hun  applied  to  the  court  from  which  the 

(N.  if.)  213,  the  action  was  founded  execution  issued,  to  have  the  return  set 

upon  a  judgment  recovered   against  aside. 

the  makers  and  first  and  second  in-  Remedy  against  Sheriff, — An  order 

dorsers  of  a  note,  which  judgment  the  appointing  a  receiver  will  not  be  set 

second  indorser  had  paid  and  had  as-  aside  on  the  ground  that  the  defendant 

signed  to  him.    It  was  determined  that  had    sufficient    property    to    pay    the 

a  return  of  nulla  bona  after  the  judg-  judgment  against  him,  and  that  the 

ment  had  been  paid  was  insufficient,  sheriff  returned  the  execution   nulla 

Said   the  court :  "  When  it  was  paid  bona  without  attempting  to  levy  on 

•  •  •  the  sheriff  had  no  right  to  take  such  property,  where  there  is  no  pre- 

any  proceedings  upon  that  execution  tense  of  collusion  between  the  sheriff 

other  than  to  return  it.     His  right  to  and  the  plaintiff ;  the  remedy  in  such 

enforce  it  against  the  property  of  any  case  being  to  pay  the  judgment,  and 

of  the  judgment  debtors  then  ceased,  sue  the  sheriff  for  the  extra  cost  and 

The  return  made  by  the  sheriff  cannot  expense  to  which   the  defendant  has 

be  treated  as  that  of  an  execution  un-  been    put.       Rawdon  v.    Benedict,  i 

satisfied  as  against  any  of  the  judg-  Chan.  Sent.  (N.  Y.)48. 

ment  debtors  for  the  purposes  of  this  2.  Scheubert  v,  Honel,  152  111.  313, 

action."  affirming  50  111.  App.  597 ;  Russell  t'. 

1.  Merchants'  Nat.  Bank  v,  Sabin,  Chicago  Trust,   etc.,   Bank,    139  111. 

34  Fed.  Rep.  492 ;  Stoors  v,  Kelsey,  538,  wherein  it  is  said  that  a  bill  lies 

3   Paige    (N.   Y.)  /118;    Bradford  v.  only  after  exhausting   the  creditor's 

Read,    2    Sandf.    Ch.    (N.   Y.)    163;  remedy,  or  **having  the  sheriff  make 

Congden  v.  Lee,  3  Edw.  Ch.  (N.  Y.)  proper  efforts  to  collect  the  judgment 

304.  by  that  means;"  Durand  v.  Gray,  129 

Kdsteiioe  of  Property  ButielMt  to  Levy.  111.  9,  wherein  it  is  said  that  it  must 

— In  Meyer  v.  Mohr,  i  Robt.  (N.  Y.)  appear  that  the  execution  has  been  re- 

333*  it  was  determined  that  it  would  turned  by  the  sheriff  unsatisfied,  "by 

not  affect  the  plaintiff's  right  to  insti-  reason  of  his  inability  to  find  property 

tute  the  action,  to  show  that  there  was  whereon  to  levy;"  Sioux  City  First 

some   personal    property  that  might  Nat.  Bank  v.  Gage,  79  111.  207 ;  Bowen 

have  been  seized,  unless  it  was  also  v.  Parkhurst,  24  111.  257 ;  Williams  z\ 

shown  that  he  knew  of  its  existence  Hubbard,  Walk.  (Mich.)  28,  wherein 

and  omitted  to  act  upon  such  knowl-  the  execution  was  returned  unsatisfied 

edge.  by  the  direction  of  the  plaintiff,  as  ap- 

To  the  same  effect  is  Clements  v.  peared  from  the  return ;  Wharton  v. 
Waters,  90  Ky.  96,  wherein  it  was  de-  Fitch,  Walk.  (Mich. )  143,  wherein  the 
termined  that  after  an  execution  had  plaintiff's  attorney  instructed  the 
been  returned  nulla  bona,  the  creditor  sheriff  not  to  levy  on  the  defendant's 
was  entitled  to  maintain  an  action  to  land,  and  the  officer  returned  the  ex- 
snbject  an  interest  of  the  debtor  in  ecution  unsatisfied,  although  the  de- 
land,  notwithstanding  the  fact  that  fendant  offered  to  turn  out  land  to  be 
such  land  was,  at  the  time  of  the  issu-  levied  on ;  Merchants'  Nat.  Bank  v. 
ance  of  the  execution,  subject  to  be  Sabin,  34  Fed.  Rep.  ^92,  wherein  it 
taken,  it  not  appearing  that  the  cred-  appeared  from  the  bill  that  the  cred- 
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TiBM  of  XaJdng  Btton. — The  execution  should  be  returned  before 
the  commencement  of  the  suit.^  A  return  made  on  the  return 
day  is  sufficient,^  and  there  is  a  great  preponderance  of  authority 
in  support  of  the  right  of  the  creditor  to  base  his  suit  upon  a  re- 
turn made  before  the  return  day,  or  before  the  lapse  of  the  entire 
time  within  which,  by  statute,  the  sheriff  may  hold  the  execution 
in  his  hands,  where  the  sheriff  takes  upon  himself  the  responsi- 
bility of  returning  the  execution  within  such  time.' 

itor  knew,  at  the  time  the  return  was  the  prejudice  of  the  debtor.    It  is  the 

made,   that  the  debtor  had  property  fraudulent  act  of  the  plaintiff  which 

subject  to  levj.  vitiates  the  return  of  the  execution  and 

See  also  Buckeye    Engine   Co.   v.  deprives  him  of  his  equitable  action 

Donau  Brewing  Co.,  47  Fed.  Rep.  6,  in  the  nature  of  a  creditors'  bill, 

wherein   a  return  that  the  execution  See  also,  to  the  same  effect,  Illinois 

had  been  levied  upon  certain  property,  Malleable  Iron  Co.  v»  Graham,  55  111. 

and   that  *'the  same  was  released  by  App.  266. 

instruction  of    the    attorney    for  the  1.  Pardee  v.  DeCala,  7  Paige  (N. 

plaintiff,   and    the  same  is    returned  Y.)  132. 

unsatisfied,''   was    considered  insuffi-  Initltirtlim  of  tntt  and  Batom  of  Bse- 

cient.  ention  on  Samo  Day. — In  Iselin  v.  Hen- 

Circumstantial  Proof  of  Collusion,  lein,  7  Civ.  Pro.  Rep.  (N.  Y.  Supreme 

—In  a  case  where  there  is  no  direct  Ct.)  431,  objection  was  made  that  the 

proof  of  collusion  between  the  com-  execution     had     not    been    returned 

plainants  and  the  sheriff,  but  there  is  when    the    action   was  brought,   and 

enough  to  show  that  the  legal  remedy  it    appeared     that    on    the    day    on 

had  not  been  fairly  exhausted  when  which    the    suit    was    brought,     the 

the  bill  was  filed,  and  that,  although  deputy  sheriff  wrote  a  return  of  nulla 

the    sheriff    made  a   return   of  nulla  bona  and  signed  his  name  thereto,  and 

bona^  the  complainants  knew  all  about  that  the  sheriff  the  next  day  filed  the 

the    defendant's     real    property,    the  execution    with    the    return    thereon 

same  having  been  offered  to  them  in  indorsed  by  the  deputy.     It  was  held 

satisfaction  of    their  debt  before  the  that,  as  the  sixty  days  within  which 

judgment  was  obtained,  a  bill  for  the  the     execution    was    returnable    had 

discovery  of  the  defendant's  real  prop-  expired    when    the    sheriff  made  his 

erty  cannot  be  sustained.     Congden  v.  return,    it     was     sufficient.       Citing' 

Lee,  3  Edw.  Ch.  (N.  Y.)  304,  distin-  Ocean  Bank  v,  Olcott,  46  N.  Y.  la, 

^«iMiJi«^Stoors  v.  Kelsey, 2  Paige  (N.  wherein    Church,    C.    J.,   says:  **A1- 

Y.)  418,  wherein,  although  the  sheriff  though  the  indorsement  of  the  execu- 

made  a  false  return,  it  did  not  appear  tion  *  nulla  bona '  was  not  filed,  it  was 

that    the    plaintiff    had    any    knowl-  actually  made,  which,  with  the  other 

edge  or  information  of  the  fact,  and  facts    alleged,    may    be    regarded   a 

there  was  nothing  from  which  to  infer  substantial  compliance  with  toe  equity 

collusion  between  the  plaintiff  and  the  rule  referred  to." 

sheriff.  See  also  Murtha  v.  Curler,  90  N. 

Instructions  to  Sheriff  after  Fruit-  Y.  372,  3  Civ.  Pro.   Rep.    (^f.  Y.)   1, 

less  Search  for  Property. — It  would  wherein  the  court  refused  to  disturb  a 

seem,  from  Forbes  v.  WaUer,  25  N.  Y.  finding    that    the    execution    was  re- 

430,  that  it  is  immaterial  that  the  return  turned   before   the  institution  of  the 

of  nulla  bona  was  made  at  the  request  of  suit,  although  it  was  returned  on  the 

the  plaintiff's  attorney,  where  such  re-  same  day. 

quest  was  made  "  at  the  suggestion  of  2.  Williams  v.   Hubbard,    i   Mich, 

the  sheriff,   and   after   he    had  made  446,  wherein  Miles,  }.,  says:  **I  have 

an  investigation  and  learned  there  was  been  unable  to  find  any  case  holding 

nothing    subject     to    levy."       It    is  the  doctrine  that,  for  the  purpose  of  a 

declared   that  the  court  will  not  set  creditors'  bill,  the  execution  was  not 

aside  or  interfere  with  the  return  of  well  returned  upon  the  return  day." 

an  execution  unless  there  be  collusion  8.  Sioux*  City   First  Nat.   Bank  v. 

between  the  plaintiff  and  the  sheriff  to  Gage,  79  111.  207,  wherein  it  was  de- 
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Bttoni  of  AUm  Bxoention. — Where,  after  an  execution*  has  been 

issued  and  returned  unsatisfied,  an  alias  execution  is  issued,  it  is 

termlned  that,  although  the  sheriff  it  pectation  that  hy  some  chance  he  maj 
required  bj  statute  to  make  his  return  thereafter  acquire  legal  assets." 
^irithin  ninety  da^s,  he  maj  take  the  See  also,  to  the'  same  effect,  Piatt  v, 
responsibility  of  making  the  return  Cadwell,  9  Paige  (N.  Y.)  386;  Renaud 
before  the  expiration  of  that'period,  v.  O'Brien,  35  N.  Y.  99,  rex>ersing  2% 
a.nd  that,  if  he  does  so,  the  creditor  How.  Pr.  (N.  Y.)  67;  Forbes  v.  Wal- 
maj  exhibit  his  bill  as  soon  as  the  re-  ler,  2e  N.  Y.  430,  wherein  it  is  deter- 
tiim  of  nulla  bona  is  made.  Russell  mined  that  the  return,  when  actually 
TF.  Chicago  Trust,  etc.,  Bank,  139  made  by  the  sheriff,  is  a  consummated 
IlL  538;  Illinois  Malleable  Iron  Co.  official  act,  and  that  any  further  pro- 
xy. Graham,  «$  111.  App.  266,  wherein  ceedings  may  be  based  thereupon ; 
a  return  made  forty-two  days  after  the  Knauth  v,  Bassett,  34  Barb.  (N.  Y.) 
issuance  of  the  writ  was  sufficient,  the  31,  wherein  it  is  said  that  **  it  can 
debtor  having  refused  to  point  out  hardly  be  said  that  under  the  code  the 
property  subject  to  levy  upon  being  execution  has  a  return  day,"  and  that 
requested  to  do  so.  Cassidy  v,  Meacham,  3  Paige  (N.  Y.) 

Young  v.  Clapp,  40  111.  App.   313,  311,  and   Williams    v.   Hogeboom,  8 

'vrherein  a  return  made  on  the  day  the  Paige  (N.    Y.)  469,   "at  most  show 

execution  was  issued  was  considered  probably  only  a  rule  of  practice  of  the 

sufficient.     Bowen   v.    Parkhurst,    34  former  court  of  chancery  not  applica- 

111.  257.  ble  to  the  present  system.*' 

In  Dana  v.   Banks,  6  Jr  }.  Marsh.  In  Field  v.  Chapman,  15  Abb.  Pr. 

(Ky.)  dX9i  it  is  said:  "It  may  be  in-  (N.  Y.  Supreme  Ct.)  434,  it  is  de* 

sisted  that  the  return  of  the  officer  was  clared  that  "  there  is  no  force  in  the 

insufficient  because  it  was  made  before  objection  that  the  execution  was  re- 

the  day  named  in  the  writ  for  its  re-  turned  before  sixty  days  had  expired." 

turn.  •  •  »  The  object  of  the  law,  in  In  Esselman  v.   Wells,  8   Humph. 

requiring  that  there  should  be  at  least  (Tenn.)  483,  a  case  in  which  the  bill 

thirty,  and  not  more  than  ninety,  days,  was  "filed  before  the  return  day  of  the 

between  the  teste  and  return  day  of  an  writ,  to  reach  equitable  personal  as- 

execution,  was  to  secure  the  interest  sets,   the  court    declined    to    inquire 

of  the  creditor,  br  allowing  full  time  whether  or  not  the  return  was  made 

to  the  officer  to  levy  it;  and  yet  pre-  prematurely. 

▼enting  a  long  and  unnecessary  delay.  In  Suydam  r.  Beals,  4  McLean  (U. 

But  this  provision  does  not  prevent  S.)  la,  it  was  considered  immaterial 

the  officer  from  acting  under  the  exe-  that  the  execution  was  returned  before 

cution   immediately.     He   may  make  the  return  day,  because  the  bill  was 

the  money  before  the  expiration  of  not  filed  until  after  that  day. 

the  thirty  days,  and  return  it  *  ready  Oontra. — Smith  v.  Thompson,  Walk. 

to  satisfy.'  If  he  returns  it  sooner  than,  (Mich.)  i,  wherein   the   bill   was   not 

bj  the  command  of  the  vi^rit,  it  is  his  sustained  because  the  execution  had 

dut^  to  return  it,  he  might  thereby  been  returned  before  the  day  named 

subject  himself  for  such  damages  as  in  the  writ,  although  the  bill  was  not 

may    be    sustained    by    the    plaintiff  filed  until  after  the  return  day.   Recon- 

therein.     But  a  person  not  injured  has  sideringBjid.  affirming  Thayer  r.  Swift, 

no  right  to  complain  of  it;  and  we  Harr.    (Mich.)   430,   and    Stafford   x\ 

cannot  regard  the  return   in   such  a  llulbert,  Harr.  (Mich.)  435. 

case  as  a  nullity."  In  Thayer  v.  Swift,  Harr.  (Mich.)  430, 

In  Ward  t».  Whitfield,  64  Miss.  754,  Farnsworth,  Ch.,  reasons  as  follows: 

the  court  uses  the  following  language :  *'  Will  it  answer  that  the  execution  may 

"  If  there  was  no  property  subject  to  be  issued,  delivered  to  an  officer,  and 

execution   while   it    remained   in  his  immediately  returned,  and  slumber  in 

hands,   there  exists    no  presumption  the  files  of  the  court  until  after  the 

that  the  condition  of  the  debtor  would  return  day  has  passed,  and  then  be- 

be  chmiged  before  the^  return  day.     A  come  good  by  relation,  notwithstand- 

creditor  is  not  bound  to  <|esist  from  ing  the  debtor  may  have  been  in  pos- 

an    effort    to    subject    the    equitable  session  of  property  on  which  to  levjr 

assets  of  his  debtor,  in  the  hope  or  ex-  the  execution  ?   There  is  no  other  sa^ 
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immaterifl  that  such  alias  execution  is  levied  upon  property 
insufficient  in  value  to  satisfy  the  judgment.^ 

Two  or  Xoro  Joint  Dobton. — A  return,  stating  in  general  terms 
that  joint  debtors,  naming  them,  have  no  goods  or  chattels, 
lands  or  tenements,  etc.,  without  in  terms  negativing  the  fact 
that  either  of  them  has  any  separate  property,  is  sufficient  to 
show  that  there  is  no  separate  property  out  of  which  the  debt 
may  be  made.* 

9.  Imolvenoy  of  Debtor  as  Bzcuie  for  Hot  Exhanfting  Legal  Berne- 
dies—^.  Recovery  of  Judgment.— It  is  a  much  vexed  question 
whether  or  not  a  creditor  at  large  may  go  into  equity  when  the 
debtor  is  insolvent ;  the  preponderance  of  authority,  it  is  believed, 
being  against  his  right  to  do  so.  The  authorities  requiring  a 
judgment,  notwithstanding  the  insolvency  of  the  debtor,  reason 
that  a  judgment  at  law  would  not  be  altogether  useless,  as  it 
would  be  an  adjudication  of  the  creditor's  claim,  with  the  ascer- 

course  to  adopt,  in  administering  this  two  returns  is,  that  while  the  last  ex- 
severe  remedy,  but  to  adhere  to  the  ecution  was  in  hand  th^re  was  no 
well-established  principles  which  gov-  property  but  that  which  was  levied 
em  this  class  of  cases."  on  and  which  was  wholly  insufiicient 

See  also,  to  the  same  effect,  Beach  f.  to  satisfy  ,the  judgment;  so  that  the 
White,  Walk.  (Mich.)  495;  Steward  returns  still  furnished  sufficient  evi- 
t».  Stevens,  Harr.  (Mich.)  169,  a  case  dence  of  the  necessity  of  resorting  to 
wherein  the  bill  was  filed  before  the  the  aid  of  the  chancellor  for  coercing 
return  day;  and  Mauch  Chunk  First  a  portion  of  the  judgment." 
Nat.  Bank  r.  Dwight,  83  Mich.  189,  in  EzeentloiiB  lamed  to  Two  or  MOre  Goim- 
which  case  it  was  determined,  under  a  ttos. — Where  a  f.  fa.  is  levied  on 
statute  making  the  execution  retuma-  property  of  the  debtor,  and  thereafter 
ble  at  any  time  not  less  than  twenty,  successive  venditioni  exponas  with 
nor  more  than  ninety,  days  from  its  fi'fa-  clauses  are  issued  and  returned 
issuance,  that  at  least  t«'enty  days  **  stayed  by  the  complainant,"  the  re- 
should  have  elapsed  after  the  issuance  turn  unsatisfied  of  an  execution  issued 
of  the  execution  before  its  return,  and  to  another  county  is  not  sufficient  to 
that  an  execution  will  not  be  consid-  confer  jurisdiction.  Canaday  v,  Nut- 
ered  as  having  been  issued  until  it  is  tall,  2  Ired.  Eq.  (N.  Car.)  265. 
placed  in  the  hands  of  the  officer.  See   also  Willis   v.  Moore,   Clarke 

1.  Thomas   v.    M'Ewen,    11    Paige  Ch.  (N.  Y.)  150.     In  this  case  an  ex- 

(N.  Y.)  131,  wherein  it  is  said  that  the  ecution  had  been  issued  to  the  county 

creditor  need  not  wait  until  the  return  of  the  defendant's   residence  and  re- 

of  the  new  execution  unsatisfied  be-  turned   unsatisfied,   and   it    was  held 

fore  filing  his  bill,  and  that  to  prevent  that  the  fact  that  there  was  another 

the  creditor  from  proceeding  upon  the  execution  outstanding  in  the  hands  of 

return  of   the  first   exection,  it  must  the   sheriff  of  another  county   made 

distinctly  appear  that  the  sheriff  has  it  necessary  for  the  complainant  to  al- 

levied,  or,  at  least,  that  he  can  levy,  lege  that  there  was  some  fraudulent 

upon  sufficient  property  wherewith  to  obstruction  to   the  collection  of  the 

satisfy  the  whole  of  the  complainant's  debt  under  such  other  execution,  or 

debt.     Following  Cuyler  v,  Moreland,  that  the  property  of    the   debtor  in 

6  Paige   (N.   Y.)  273,  and  Storm   v,  such   other  county    would    be  insuf- 

Badger,  8  Paige  (N.  Y.)  130.  ficient  to  pay  the  judgment. 

To    the    same    effect    is    Helm   v,        2.  Austin  v,  Figueira,  7  Paige  (N. 

Hardin,  2  B.  Mon.  (Ky.)  231,  in  w^hich  Y.)  56;  Williams  v.  Hubbard,  i  Mich, 

case  a  subsequent  execution  was  levied  446;  Winchester  v.  Crandall,  Clarke 

on  property  of    value    greatly  below  Ch.    (N.    Y.)   371.     See   also,   to  the 

the  amount   of   the  judgment.     Said  same  effect,  Conant  v.  Sparks,  3  Edw. 

the  court:  "The  joint  effect  of   the  Ch.  (N.  Y.)  104. 
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tainment  of  which  equity  has  nothing  to  do,  and  that  the  debtor 
should  not  be  deprived  of  his  right  to  a  trial  by  jury ;  and  in 
some  instances  stress  is  laid  upon  the  fact  that  by  statute  the 

exhaustion  of  legal* remedies  is  a  prerequisite.^ 

1.  Alalwana. — Smith    v.    Moore,    35  den,  ].,  declined  to  assent  to  the  fore- 
Ala.  76;  Reese  v.  Bradford,  13  Ala.  837,  going  opinion. 

in  which  cases  the  debtors,  in  addi-  See  also  Kent  v.  Curtis,  4  Mo.  App. 

tion  to  being  insolvent,  had  removed  121,  wherein  it  was  determined  that 

into  another  state.     See  also  Sanders  the    simple    fact    insolvency    would 

r%  Watson,  14  Ala.  198.  not  excuse  failure  to  prosecute  the 

Iowa. — Clark  v,  Raymond,  84  Iowa  claim  to  judgment  at  law;  two  of  the 

25 1 9    wherein    a  creditor   seeking  to  judges  disclaiming  any  Intention  to 

avoid  a    fraudulent   conveyance   was  overrule  Luthy  v.  Woods,  i  Mo.  App. 

required  to  show  a  judgment,  although  167,  and  asserting  that  that  case  w^as 

It  was  alleged  that  the  debtor  had  no  distinguishable  because  of  the  circum- 

other  property  than  such  as  had  been  stance  that  the  fund  was  not  subject  to 

fraudulently  conveyed.  garnishment,  and  H  ay  den,  }.,  saying: 

Kantneky. — In   Halbert  v.  Grant,  4  **It  is  no  answer  to  say  that  the  debtor 

T.  B.  Mon.  (Ky.)  580,  the  recovery  of  is  insolvent.  •  •  *  Insolvency  may  be 

a  judgment  was  considered  necessary  a  good  excuse  for  not  issuing  execu- 

to  entitle  the  plaintiff  to  maintain  a  tion,  for  that  might  be  a  useless  act. 

bill  to  set  aside  a  fraudulent  convey-  But  to  obtain  a  judgment  at  law  would 

ance,   notwithstanding    an  allegation  not  be  useless.     It  would  settle  the 

that  the  creditor  had  not  obtained  a  legal  right;  would  ascertain  the  fact, 

judgment  at  law,  '^because  it  was  use-  with  the  ascertainment  of  which  equity 

less,"  and  because  the  debtor  "pro-  has  nothing  to  do.     It  would  secure 

tected     himself    by    the     fraudulent  the  right  of  trial  by  jury  in  cases  not 

conveyances  complained  of,  and   had  of  equity  jurisdiction.     It  would  pre- 

no   other  estate  on  which  execution  vent  courts  of  equity  from  becoming 

could  operate."  the  forum  for  the  trial  of  suits  for  un- 

IDflKRizl. — In  Luthy  v.  Woods,  i  Mo.  liquidated  damages  and  of  actions  for 

App.  167,  the  object  of  the  bill  was  to  tort." 

reach  a  fund  in  the  hands  of  a  munic-  See  also  Kankakee  Woolen  Mill  Co. 

fpal  corporation  which  was  not  subject  v,  Kampe,  38  Mo.  App.  229,  wherein 

to  garnishment,  the  debtor  being  in-  Biggs,  J.,  says :  **I  desire  to  say  that 

solvent.     Said  the  court:  ^^I^ex  nemi-  I  do  not  assent  to  the  decision  in  Luthy 

Mem  cogit  ad  vana  seu  inutilia — the  v.  Woods,  6  Mo.   App.   67,   even  as 

law  compelleth  no  man  to  do  a  vain  or  subsequently  interpreted.    In  my  view, 

useless  thing.  *  *  *  It  all  comes  back  as   there  was  no  original  ground  of 

to  the  inquiry:  *Has  the  plaintiff  any  equity  jurisdiction,  the  plaintiff  should 

remedy  at  law  ?'   There  may  be  a  pos-  have  obtained  a  judgment  at  law." 

sibility  of    such    remedy.    If    it  has  Hew  Toxk. — Adee  v.  Bigler,  81  N.  Y. 

any   existence  he  must  resort  to  it.  349;    Estes  v,  Wilcox,  67  N.  Y.  264; 

He  may  defer  his  application  to  the  AUyn  v,   Thurston,   53   N.    Y.    622 ; 

court  of  equity  until  he  has  proved  Wiltshire   v.   Marfleet,    i    Edw.   Ch. 

rigorously  that  at  law  he  is  remediless.  (N.  Y.)  654. 

Ordinarinr,  this  is  demonstrated  by  Oblo. — In  Hays  v.  New  Baltimore, 
the  practical  exhaustion  of  all  legal  etc..  Turnpike,  etc.,  Co.,  i  Handy 
remedies,  without  results,  by  obtain-  (Ohio)  281,  it  was  determined  that 
ing  judgment,  issuing  execution,  and  under  Code  Ohio,  ^  458,  providing 
a  return  of  nulla  bona.  These  things,  that  where  a  judgment  debtor  has  no 
however,  are  only  evidence  of  the  personal  or  real  property  subject  to 
fruitlessness  of  a  resort  to  legal  process,  levy  on  execution,  etc.,  the  creditor 
If  the  futility  of  such  a  resort  can  be  may  file  a  bill  to  reach  equitable  as- 
otherwise  shown,  we  do  not  perceive  sets,  etc.,  the  insolvency  of  the  debtor 
how  *  *  *  the  plaintiff  shall  be  con-  would  not  dispense  with  the  necessity 
fined  to  the  more  formal,  expensive,  for  first  obtaining  a  judgment. 
and  tedious  demonstration.''  But  see  Bliode  l8laiid.-~Ginn  v.  Brown,  14 
Lnthr  v.  Woods,  6  Mo.  App.  67,  in  R.  I.  524,  wherein  it  is  declared  that 
which,  on  a  subsequent  appeal,  Hay-  the  reason  of  the  rule  requiring  judg- 
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But  there  are  other  authorities  of  equal  respectability,  if  not  as 

numerous,  denying  the  necessity  for  a  judgment  when  the  debtor 
is  insolvent,  on  the  ground  that  the  creditor  should  not  be  re- 
quired to  prosecute  an  action  at  law,  knowing  beforehand  that  he 
will  not  be  able  to  collect  his  judgment  by  the  ordinary  processes, 
and  it  is  believed  that  the  Supreme  Court  of  the  United  States 
has  leaned  towards  this  view.^ 

ment  to  be  obtained  at  law  is,  that  the  Mich.   285,  wherein  a  judgment  ob- 

legal  claims  are  properly  cognizable  tained  in  another  state  was  held  suffi- 

in    the    first    instance    in    courts    of  cient  because  of   the   debtor's   insol- 

law  only,  and,  therefore,  mere  insol-  vencj. 

vencj  does  not  dispense  with  the  ne-  Hortb  Carolina. — In  Brown  x;.  Long, 
cessity  of  obtaining  a  judgment.  Dis-  1  Ired.  Eq.  (N.  Car.)  190,  wherein  the 
tin^ishing  Merchants*  Nat.  Bank  v.  object  of  the  bill  was  to  subject  equi- 
Pame,  13  R.  I.  592,  wherein  a  debtor  table  rights  of  the  debtor  in  notes  mat 
had  absconded  without  leaving  legal  he  had  assigned,  it  was  held  im ma- 
assets  which  could  be  attached.  terial  that  one  of  the  judgments  upon 

Tenneisee. — McKeldin  v.  Gouldy,  91  which  the  plaintiffs  relied  had  become 

Tenn.  677,  wherein  the  object  of  the  dormant,    because    the    debtor    had 

bill  was  to  obtain  satisfaction  out  of  previously    been   taken    in  execution 

an  equitable  interest  not  leviable  at  and  had  obtained  his  discharge  as  an 

law.     The  court  said :  '*  The  fact  that  insolvent,  and  admitted  in  his  answer 

the  debtor  is  insolvent,  and  that  noth-  that  he  had  no  tangible  property  sub- 

ing  can  be  made  out  of  him  at  law,  is  ject  to  execution, 

no  reason  for  resort  to  equity.    The  South  Carolina. — Austin  v,   Morris, 

mere  poverty  of  a  debtor  is  no  ground  23   S.    Car.     393,   was  a   suit    to  set 

for  taking  jurisdiction   in  favor  of  a  aside  a  chattel  mortgage  and  a  fraudu- 

creditor  at  large."  lent    sale    thereunder,  pursuant   to   a 

1.  Georgia. — ^Lawson  v.  Virgin,  21  scheme  to  prefer  certain  creditors. 
Ga.  356,  wherein  a  creditor  at  large  Said  the  court :  **  There  is  no  law  re- 
was  permitted  to  file  a  bill  to  reach  a  quiring  such  preliminary  proceedings 
distributive  share  of  the  debtor,  and  as  an  indispensable  prerequisite  to 
for  an  injunction,  it  being  alleged  in  seeking  equitable  relief,  but  it  has 
the  bill  that  he  was  wholly  and  utterly  been  adopted  by  the  courts  as  the 
insolvent,  and  had  no  visible,  tangible  most  satisfactory  manner  of  proving 
estate,  real  or  personal.  Said  the  that  which  is  indispensable  to  such 
court:  "The  rule  is  not,  that  equity  relief,  viz.,  the  fact  that  the  party  has 
will  not  interpose  to  assist  a  judgment  no  adequate  remedy  at  law,  that  the 
at  law  until  an  execution  has  been  debtor  is  insolvent,  and,  outside  of  the 
issued  and  a  return  of  nulla  bona  had  property  in  controversy,  has  not  the 
thereon.  It  is  broader  than  this.  The  means  from  which  payment  may  be 
legal  remedies  must  be  exhausted  or  made.  This  is  the  very  purpose  of 
pursued  to  every  available  extent,  and  requiring  judgment  and  a  return  of 
this  is  just  the  case  made  by  the  bill,  nulla  bona.  If  that  is  shown  by  other 
Our  statute  authorizes  a  resort  to  proof  or  the  admissions  of  the  party,  I 
equity  whenever  there  is  no  adequate  never  could  see  why  judgment  should 
remedy  at  law.  None  has  been  sug-  be  insisted  on  as  an  indispensable  pre- 
gested  in  this  case.  None  has  occurred  requisite.  Why  insist  upon  that  evi- 
to  this  court."  dence  if  there  is  other  perfectly  satis- 

See  also  Albany,  etc..  Iron,  etc.,  Co.  factory  evidence  of  the  fact  in  ques- 

T.  Southern  Agricultural  Works,  76  tion?   Especially  if  the  circumstances 

Ga.  169,  to  the  effect  that  where  the  are  such  that    the  delay  in    getting 

debtor  is  insolvent  a  creditor  at  large  judgment  may  be  fatal  to  the  relief 

may    attack    his    fraudulent    convey-  sought."    But  it  should  be  noted  that 

ances.  Citing  Cohen  v,  Morris,  70  Ga.  a  determination  of  this  question  can 

313,  and  Orton  v.  Madden,  75  Ga.  83.  hardly  be  considered  as  having  been 

nUnols. — Towns     v.     Smith,     115  necessary  to  a  decision  of  the  case, 

Ind.  480.  because    the    court    considered    the 

Iflrtilgan.— >See  Earle  v.  Grove,  92  chattel  mortgage  as  being  in  effect  a 
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b.  Issuance  of  Execution  anb  Return  of  Nulla  Bona. 

— Where  the  debtor  is  insolvent,  according  to  the  overwhelming 
weight  of  authority,  the  issuance  of  an  execution  and  a  return  of 

nuUa  bona  are  not  necessary.^  But  authorities  are  not  wanting 

general  assignment,  within  Gen.  Stat.  1.  Cambnla. — Obiter  dictum  of  ShtLl- 

S.  Car.,  4  aor6,  which  expressly  pro-  ter,  J.,  in  Hager  v.  Shindler,  29  Gal.  48, 

vides  that  any  suit  brought  by  a  cred-  wherein  the  bill  -was  filed   to   reach 

iter,  after  the  making  of  an  assignment  equitable  assets. 

for  the  benefit  of  creditors,  against  the  Ctoorgia. — ^Thurmond  v.  Reese,  3  Ga. 

assignor  and  assignee,  may  be  insti-  4^9,  which  was  a  bill  to  set  aside  fraud- 

tuted,  without  first  exhausting  legal  ulent  conveyances,  and  which,  it  would 

remedies.  seem,  supports  the  proposition.    See 

UBttad   States. — Consolidated    Tank  also  Lawson  v.  Virgin,  21  Ga.  356. 

Line  Co.  v.  Kansas  City  Varnish  Co.,  Iowa. — Gwyer  v.  Figgins,  37  Iowa 

45  Fed.  Rep.  7,  wherein,  the  object  of  51*7]  Gordon  v.  Worthley,48Iowa429; 

the  bill  was  to  set  aside  as  fraudulent  Postlewait   v.    Howes,   3    Iowa    365 ; 

a  deed  of  trust  made  by  an  insolvent  Miller  r.  Dayton,  47  Iowa  312,  wherein 

corporation.    Philips,  J.,  said :  **  Look-  it  was  held  sufficient  to  show  that  the 

ing  to  the  foundation  upon  which  the  debtor's  other  property  was  of  incon- 

rule  contended  for  rests,  it  ought  not  siderable  value,   and    not  held  by  a 

to  apply  where  judgment  and  execu-  clear  and  unclouded  title, 

tion  would    be  fruitless.  •  •  «  Rules  See  also,  to  the  same  effect,  Gordon 

of  equity,   or  rather  the  application  v.  Worth  ley,  48  Iowa  429. 

of  equitable  principles,  must,  in  the  lUniioaota. —  Moffatt  v.    Tuttle,    35 

progress  of  civilization,  constantly  ex-  Minn.   301,   wherein   it    is    intimated 

pand  to  meet  the  intricacies  of  com-  that  the  insolvency  of  the  debtor  will 

mercial  transactions,  and  to  circum-  render  unnecessary  the  issuance  and 

vent  the  machinations  and  inventions  return  of  an  execution, 

of  men  to  defraud  justice  of  her  rights."  mssowl. — ^Turner  v.  Adams,  46  Mo. 

Cittn^ CsLse  z\  Beaure^rd,  loi  U.  S.  99,  wherein  Wagner,  J.,  says:  **The 

688,  whicti  case  is  not  directly  in  point,  cases  hold  that  where  it  is  shown  that 

but  contains  favorable  dt'cta,  the  judgment  debtor  was   insolvent. 

In  Talley  v.  Curtain,  54  Fed.  Rep.  and   that   the  issue  of    an   execution 

43,  the  court  did  not  insist  upon  the  would   necessarily  be  of  no  practical 

recovery  of  a  judgment  as  a  prerequi-  utility,  its  issue  might  be  dispensed 

site  to  setting  aside  a  fraudulent  deed  with."     Citing  Merry  v.  Fremon,  44 

of  assignment,  because  the  recovery  of  Mo.  518,  wherein  it  was  determined 

a  judgment  and  a  fruitless  execution  that  in  an  action  to  set  aside  a  fraudu- 

would  have  been  vain,  as  the  deed  in  lent  conveyance  made  by  a  deceased 

question  not  only  professed  to,  but  did  debtor,  the  issuance  of  an  execution 

in  express  words,  convey  and  assign  all  and   its   return  nuila  bona  were  not 

the  debtor's  property  and   rights   of  necessary  when  his  estate  was  insol- 

property  to  a  trustee,  and  stripped  him  vent, 

irrevocably  of  all  his  assets.  Nortb  Candlna. — Tabb  v.  Williams, 

But  see  Dahlman  V.  lacobs,  15  Fed.  4  Jones  Eq.  (N.  Car.)  352,  wherein  it 

Rep.  863,  wherein  the  bill  alleged  that  is  held  that  the  creditor,  instead  of  al- 

tbe    instrument    complained     of    as  leging  that  he  has  issued  an  execution 

fraudulent  purported  to  be  a  mortgage  which  has  been  returned  nui/a  bona^ 

on  all  the  estate  and  property  of  the  may  allege  that  the  defendant  is  abso- 

debtor,  and  that  the  debtor  was  insol-  lutely    insolvent,  and  that  executions 

vent,   and    a   judgment  was    insisted  issued  by  the  others  have  been  returned 

upon;  and  Smith  v.  Fort  Scott,  etc.,  nulla  bona.    Followed  in  Rountree  v. 

R.  Co.,  99  U-  S.  398,  wherein  the  ob-  McKay,   6    Jones   Eq.   (N.   Car.)  87. 

ject  of  the  bill  was  to  subject  a  chose  See  also  the  obiter  dictum  of  Fierson, 

in  action  of  the  debtor,  and  a  judg-  C.  J.,  in  Hook  v,  Fentress,  Phil.  Eq. 

ment  at  law  was  insisted  upon;  the  (N.  Car.)  229. 

court  apparently  ignoring  the  circum-  OMo. — Code  Ohio,  ^  458  (Swann  Stat, 

stance  that  there  was  no  remedy  left  to  1841,  704,  ^  16),  makes  the  fact  of  no 

the  complainant  but  to  procure  the  property  in  the  judgment  debtor,  and 

property  which  he  sought.  not  the  return  upon  an  execution,  the 
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in  support  of  the  contrary  proposition.^ 

AdyiiaUlity  of  Imiiig    Szeentioii    uid  Proeuiag  Botorn  of  VnlU  Boaa. — 

But  whether  or  not  the  issuance  of  an  execution  and  a  return  of 
nulla  bona  are  essential  to  confer  jurisdiction,  they  are  the  most 

basis    of    an    action    to    subject    the  sub  nom.  Adsit  v.  Sanford.    The  Su- 

debtor's    equitable    interest    in    real  preme  Court,  through  Landon,  J.,  in 

estate,   etc.     The  averment  of    such  the  latter  case,  said :  "  It  will  not  an- 

want  of  property  is  all  that  is  neces-  swer   to  substitute-  for  execution    an 

sarj,  and    is  even   more  satisfactory  excuse  for  not  issuing  it,  unless  that 

than  the  averment  that  an  execution  excuse  asserts  the  impossibilitj,  not 

has  been  returned  unsatisfied.     Bom-  the  impracticability,  not    the  incon- 

berger  v.  Turner,  13  Ohio  St.  263,  ciV-  venience,  not  the  uselessness,  of  issu- 

iftj^  Gilmore  v,  Miami  Exporting  Co.,  ing  it.     It  must  be  legally  shown  that 

2  Ohio  294,  and  Piatt  v,  St.  Clair,  6  the  debt  cannot  be  collected  at  law, 

Ohio  227.  and  the  best  evidence  of  that  is  the 

Utah, — Enright  v.  Grant,   5    Utah  effort  and   its  failure.      If  execution 

354.  cannot  be  issued  in  this  state,  it  vrill 

Waalilngton. —  Whitehouse    r.    Port  suffice  if    issued   in  the  state  of  the 

Defiance,  etc.,  R.  Co.,  9  Wash.  558.  debtor's  residence."     See  also,  to  the 

WlsoouiB. — In  Cornell  v.  Radway,  same  effect,  McElwain    v.   Willis,  9 

22  Wis.  260,  it  was  determined,  in  a  Wend.  (N.  Y.)548;  Beardsley  Scythe 

suit  to  set  aside  a  fraudulent  convey-  Co.  v.  Foster,  36  N.  Y.  561 ;  Crippen 

ance,  that  the  insolvency  of  the  debtor  v.    Hudson,    13   N.    Y.    161;    North 

rendered  unnecessary  an  execution  and  American  F.  Ins.  Co.  v,  Graham,  5 

return  of  nuiia  bona;   although    the  Sandf.   (N.  Y.)  197.     But  see,  r^n/ra, 

authoritativeness    of    this  decision  is  Voorhees  v.  Howard,  4  Keyes  (N.  Y.) 

somewhat  weakened  by  a  statement  of  371,  from  which   it  would  seem  that 

the  court  that  the  judgment  is  a  lien,  where  there  are  joint  defendants,  an 

and   that  **it  would  seem*'  that  be-  averment  of  insolvency  of  one  of  them 

cause  of  such   lien  no  execution  and  is  an  excuse  for  failure  to  issue  an  exe- 

return  of,  nulla  bona    are    necessary,  cution  against  him  and  have  the  same 

See  also  Mason  v.   Pierron,  63  Wis,  returned    unsatisfied;    and    Mott    v. 

239,  which  seems  to  recognize  that  in-  Dunn,  10  How.  Pr.  (N.  Y.   Supreme 

solvency  excuses  the  failure  to  issue  Ct.)  225,  wherein    Roosevelt,  J.,   ar- 

an  execution  and  procure  a  return  of  gues  that  the  issuance  of  an  execution 

nu//a  bona.  and  a   return  of   nuila  bona   are   idle 

United  States. — Case  v.  Beauregard,  when  the  debtor  is  insolvent, 
loi  U.  S.  688.  See  also  Sage  v.  In  Albright  v.  Herzog,  12  111.  App. 
Memphis,  etc.,  R.  Co.,  125  U.  S.  557,  it  was  determined  that  an  alle- 
376,  wherein  an  objection,  that  an  gation  that  the  defendants  had  no 
execution  had  not  been  issued,  and  re-  property  subject  to  execution  was  in- 
turned  nulia  bona,  was  disregarded,  sufficient;  but  in  M'Dowell  v.  Coch- 
because  '*suing  out  an  execution  ran,  11  111.  31,  it  was  held  that 
would,  according  to  the  facts  and  the  since  under  Uie  Illinois  statute  an 
admission  of  the  parties,  have  been  execution  could  not  issue  on  a  judg- 
an  idle  ceremony,  causing  useless  ex-  ment  against  an  administrator,  but 
pense,  and  bringing  no  real  benefit  to  the  judgment  is  to  be  paid  in  due 
the  plaintiflf."  But  see  Jones  v.  Green,  course  of  administration  in  the  same 
I  Wall.  (U.  S.)  330.  manner  as  other  claims  against  the 

1.  Shea    V.    Dulin,    3    Mac  Arthur  estate,   when   the  estate   is   insolvent 

(D.   C.)  339,   wherein  the  complain-  the  only  remedy  of   a  creditor  is   to 

ant    sought    the    sale    of    an    equity  proceed  in  equity  against  land  fraudu- 

of     redemption,     and    it    was     held  lently  conveyed,  and  this  he  may  do 

necessanr    to     show     that     an    exe-  without  first  issuing  a  fruitless  execu- 

cution    had    been    returned    unsatis-  tion. 

fied,  although  it  was  averred  that  the  In  Parish  v,  Lewis,   i  Freem.  Ch. 

debtor  had  no  property  subject  to  exe-  (Miss.)    307,    it    is    determined    that 

cution  at  law.    Citing"  Jones  v.  Green,  where  there  are  several  joint  debtors, 

I  Wall.  (U.S.)  330;  Adsit r.  Butler, 87  it  is  insufficient  to  show  that  two  of 

N.  Y.S85,  affirming2'^  Hun  (N.  Y.)  45,  them  are  insolvent,  and  it  is  intimated 
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satisfactory  evidence  of  insolvency,  and  such  proof  should  be 
produced  when  convenient.* 

10.  Homefidexioe  of  Debtor  as  Szotue  for  Hot  Exhaiuting  Legal 
Xemedies. — Where  the  debtor  is  a  nonresident,  or  has  absconded, 
the  creditor,  according  to  the  weight  of  authority,  may  go  into 
equity  without  first  having  recovered  a  judgment  at  law,  or  other- 
wise exhausted  his  legal  remedies,  even  in  a  case  where,  under 
other  circumstances,  such  exhaustion  of  legal  remedies  would  be 
essential  to  confer  jurisdiction  on  the  court.^ 

that  it  would  not  be  sufficient  to  show  judgment  creditor  to  obtain  payment 
that  all  of  them  are.  of  the  debt,  unless  the  bill  show,  by  a 
In  Suydam  v.  North  Western  Ins.  return  of  nulla  bona  to  an  execution 
Co.,  51  Pa.  St.  394,  wherein  the  ob-  issued  on  the  judgment,  that  all 
ject  of  the  bill  was  to  obtain  satisfac-  remedy  at  law  has  been  exhausted. 
tion  of  certain  judgments  against  a  And  if  such  is  the  rule,  the  bill  of  the 
corporation,  although  it  was  alleged  present  complainants  is  fatally  defect- 
that    the    corporation    was  insolvent,  ive*." 

failure  to  aver  that  executions  had  1.  Postlewait  v.  Howes,  3  Iowa  365. 
been  issued  and  that  they  had  proved  S.  Scott  v.  M'Millen,  i  Litt.  (Ky.) 
fruitless  was  held  to  be  a  substantial  de-  302,  wherein  the  court  says:  "When 
feet,  the  court  saying:  **It  is  neces-  the  debtor,  by  absenting  himself  from 
sary  to  show  that  the  complainants  are  the  country,  renders  all  proceedings 
remediless  at  law.  It  is  quite  possible  at  law  against  him  ineffectual,  the 
that  a  judgment  debtor  be  insolvent  chancellor,  regardless  of  his  practice 
and  yet  an  execution  against  him  may  in  ordinary  cases,  will  lay  hold  of  the 
result  in  enforcing  the  payment  of  the  property  alleged  to  be  fraudulently 
single  debt  in  judgment.  The  ordi-  conveyed,  exaniine  the  fraud,  inquire 
nary  meaning  of  the  term  insolvency  into  the  justice  of  the  creditor's  de- 
is  the  state  of  a  person  who  has  not  mand,  and  finally,  by  acting  on  the 
property  sufficient  for  the  full  pay-  things  grant  the  appropriate  relief." 
ment  of  his  debts.  *  •  *  A  general  To  the  same  effect  are  Anderson  v. 
averment  of  insolvency  may  therefore  Bradford,  5  J.  J.  Marsh.  (Ky.)  73 ;  Quarl 
be  made  truthfully  against  a  corpora-  v,  Abbett,  102  Ind.  242,  citing-  Kipper 
tion  defendant,  while  a  judgment  v.  Glancey,2Blackf.  (Ind.)356;Farrar 
creditor  complainant  has  a  speedy  and  v,  Haselden,  9  Rich.  Eq.  (S.  Car.)  331 ; 
adequate  remedy  at  law  for  the  col-  Peay  v.  Morrison,  10  Gratt.  (Va.)  149. 
lection  of  the  debt.  Hence  it  has  be-  See  also  the  obiter  dictum  of  Morse, 
come  an  established  rule  that  when  a  C.  J.,  inEarle  t».  Grove,  92  Mich.  285; 
judgment  creditor  seeks  the  aid  of  a  Orton  t^.  Madden,  75  Ga.  83 ;  and  Lup- 
court  of  equity  to  enforce  the  pay-  ton  zk  Lupton,  3  Cal.  120,  which  seems 
ment  of  his  judgment,  he  must  aver  to  recognize  the  rule ;  it  being  there 
that  tifi.fa.  has  been  issued,  and  that  assigned  as  a  reason  for  not  entertain- 
it  has  been  returned  unproductive,  ing  the  bill,  that  the  creditor  had  a 
And  the  rule  is  not  confined  in  its  remedy  at  law  against  the  joint  debtor 
operation  to  bills  of  discovery,  as  is  of  the  nonresident, 
apparent  from  its  reason.  That  it  is  a  See  further  Overmire  v.  Haworth, 
settled  rule,  all  the  authorities  agree."  48  Minn.  372,  wherein  it  was  deter- 
CV///r^  Angell  v.  Draper,  i  Vern.  399;  mined  that  the  nonresidence  of  the 
Hendricks  v.  Robinson,  2  Johns.  Ch.  debtor  excused  the  creditor  from  first 
(N.  Y.)  283;  Brinkerhoff  r.  Brown,  4  obtaining  a  judgment  before  seeking 
Johns.  Ch.  (N.  Y.)  671 ;  McElwain  v.  the  enforcement  of  the  trust  arising  in 
Willis,  9  Wend.  (N.  Y.)  548,  and  Beck  his  favor  under  Gen.  Stat.  Minn.  1878, 
V,  Burdett,  i  Paige  (N.  Y.)  308.  c.  43,  ^^  7,  8,  in  land  which  the  debtor 
Continuing,  the  court  said:  <* These  had  purchased  and  fraudulently  pro- 
cases,  and  a  multitude  of  others  that  cured  to  be  conveyed  to  a  third  per- 
are  at  hand  and  that  might  be  cited,  son.  But  the  court  expressly  reserved 
establish  the  rule  that  a  court  of  equi-  its  opinion  as  to  whether  the  non- 
tj  will  not  entertain  a  bill  to  enable  a  residence  of  the  debtor  would  author- 
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In  some  states,  however,  this  right  has  been  denied,  and  in 

others  it  has  been  confined  to  cases  where  the  debtor  has  ab- 
sconded without  leaving  property  which  is  reachable  by  garnish- 
ment or  attachment.^ 

ize  a  creditor  at  large  to  resort  to  Merchants'    Nat.    Bank   v,    Paine, 

equity  in  cases  where  he  was  not  seek-  13  R.  I.  592,  wherein  the  recoverj  of 

ing  the  enforcement  of  a  specific  trust  a  Judgment  before  filing  a  bill  to  reach 

resulting  under  a  statute.  equitable  assets  was  not  insisted  upoa. 

In  Hess  v.  Horton,  2  App.  Cas.  (D.  because    the    debtor   had    abscondea 

C.)  81,  a  suit  was  brought  in  theDis-  without  leaving  assets  subject  to  at- 

trict  of  Columbia  against  a  nonresi-  tachment. 

dent  to  set  aside  a  fraudulent  convejk  To  the  same  effect  is  Pope  t^.  Solo- 

ance.  It  was  held  insufficient  to  allege  mons,  36  Ga.  541,  wherein  a  bill  bj  a 

as  an  excuse  for  failure  to  recover  creditor  at  large  was  sustained  against 

judgment,  that  the  defendant  had  no  an   absconding   debtor,  because   the 

property  in  the  District  of  Columbia  court  did  not  consider  that  the  remedjr 

which  could  be  reached  bj  any  known  by  garnishment  would  be  as  complete 

legal  process,  and  that  it  should  have  and  effectual  as  that  which  a  court  of 

been  averred,  at  least,  that  the  defend-  equity  could  afford, 

ant  had  no  property  that  could  be  In  UUaola,  it  has  been  determined 

reached  by  legal  process  In  the  state  of  that  a  creditor  at  large  is  not  entitled 

his  residence.  to  go  into  equity  to  vacate,  as  fraudu- 

Biitiini     of    D«Mor     into    Oovntry  lent,  an  assignment  for  the  benefit  of 

Pending  BlU.  —  Where     a    bill    by   a  creditors    made    by   an    absconding 

creditor  at  large  to  set  aside  fraud-  debtor,  because   the    creditor,  under 

ulent  conveyances,  is  entertained  be-  the  statute,  may  prosecute  an  action  at 

cause  of  the  removal  of  the  debtor  law  by  an  attachment,  and  reduce  his 

out  of  the  country,  his  return  to  the  demand  to  judgment.    Said  Caton,  ]. : 

country  pending    the    bill    does   not  *' Although  the  judgment  in  attach- 

affect  the   jurisdiction  of    the  court,  ment  is  only  in  rem,  I  will  not  say 

Scott  V.  M'Millen,  i  Litt.  (Kr.)  303.  that  it  is  not  a  sufficient  determination, 

1.  Smith    V.   Moore,    35    Ala.    76;  by  a  court  of  law,  of  the  amount  of 

Sanders    v.   Watson,    14    Ala.    198;  the  debt  due,   to   justify  a  court  of 

Davenport    v.   Bartlett,  9   Ala.   179;  equity  to  apply  the  debtor's  equitable 

Kirkmant;.Vanlier,7  Ala.217;  Bethell  estate  in  satisfaction  of  the  demand 

V.  Wilson,  I  Dev.  &  B.  Eq.  (N.  Car.)  thus  established.    Whether  this  be  so 

610,  in  which  last  case  Gaston,  C.  J.,  or  not,  certain  it  is  that  the  party  had 

says:  *' In  some  states  we  understand  it  in  his  power  to  bring  an  action  at  law, 

the  attachment    laws    have    been    so  in  which  he  might  have  established 

modified  as  to  authorise  their  courts  the  amount  of  his  claim ;  and  we  are 

of  chancery  to  help  creditors,  before  not  disposed  to  relax  the  ancient  and 

execution    or     judgment,     to    reach  well-established  rule,  when  it  is  in  the 

moneys  due  to,  or  property  held  for,  power  of  the  party  to  comply  with  it." 

nonresident   debtors.    Our   state  has  Greenway  r.  Thomas,  14  III.  271. 

not    thought    proper,    and    probably  lOisonil. — In  Pendleton  v.  Perkins, 

never  will  think  proper,  to  confer  this  49  Mo.   565,  a  suit  by  a  creditor  at 

large  and  dangerous  jurisdiction."  large    was    sustained,     because    the 

See   also  Smitherman  v.  Allen,  6  debtor  was    a  nonresident,  and    the 

Jones  Eq.  (N.  Car.)  17,  wherein  the  fund  sought  to  be  reached  was  in  the 

court  declined  to  entertain  a  bill  to  treasury   of   a    city,    which    was   by 

subject    land    fraudulently    conveyed  statute    exempt    from    garnishment 

at  the  suit  of  a  creditor  at  large,  al-  This  case  goes  no  further  than  to  hold 

though  the  debtor  had  left  the  state,  that  **when  the  debtor  has  absconded 

because   the    property   could   be  at-  and  there  is  no  statutory  proceeding 

tached  at  law.    Distinguishing  Gen-  by  which  his  property  can  be  reached, 

try  V.  Harper,  2  Jones  Eq.  <N.  Car.)  a  creditors'   bill  will  lie  in  the  first 

177,  where  the  interest  of  the  debtor  instance,  and  from  the  necessity  of  the 

was  such  that  it  could  not  be  reached  case." 

at  law  by  the  creditor  who  had  ob*  In  Dodd    v.    Levy,   10    Mo.  App. 

uined  a  judgment.  131,    the    bill     was    not    susUlned, 
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11.  Suits  by  Attaohiiig  Orediton. — Whether  or  not  the  mere  suing 
out  of  an  attachment,  and  causing  it  to  be  levied  on  property 
fraudulently  conveyed,  without  the  recovery  of  a  judgment,  will 
entitle  the  creditor  to  go  into  equity  to  set  aside  a  fraudulent  con- 
veyance, is  a  question  upon  which  the  authorities  are  in  conflict.^ 

because  the  creditor  had  a  remedy  hy  the  levy  of  an  attachment  as  hy  execu- 

attachment  upon  the  property  of  the  tion/'  See  further  Bickerstaff  v.  Doub, 

nonresident.      See  also    Lackland  v.  19  Cal.  109,  and  Chicago,  etc.,  Bridge 

Smith,  5  Mo.  App.  153,  wherein  Bake-  Co.  v,  Anglo-American  Packing,  etc., 

well,  J.,  says  that  the  rule  requiring  a  Co.,  46  Fed.  Rep.  584. 

judgment  tiefore  resorting  to  equity  to  mminoii,  after  the  creditor  has  levied 

set    aside   a    fraudulent    conveyance,  an  attachment  and  obtained  a  judg- 

does  not  apply  where  the  debtor  has  ment  he  may  go  into  equity  to  remove 

removed    from  the  state  so  that   no  fraudulent    conveyances.     Dewey    v. 

judgment  can   be  had    against    him.  Eckert,  63III.  218;  Getzler  t;.  Saroni, 

C>7tWKentTy.  Curtis,  4M0.  App.  121.  18   111.   511.    See    also    Greenway    v. 

1.  Per  Lord,  C.  ].,  in  Dawson  v,  Thomas,  14  111.  271. 

Sims,  14  Oregon  561.    See  also  Tennent  But  a  judgment  in  an  attachment 

tr.Battey,  18  Kan.  324, wherein  the  court  suit  in  which   the  defendant  has  not 

says ;  **  On  the  mere  matter  of  author-  been  brought  into  court  so  as  to  make 

ities,  a  decision  well  fortified  could  be  it  a  personal  judgment  is  not  evidence 

rendered  either  way ;"  and  Almy  t;.  of  the  debt,  and  is  not  sufficient  upon 

Piatt,  16  Wis.  169,  per  Cole,  J.  which  to  found  a  creditors*  bill.  See 

L.— Phiflf                -----         -     -  ----- 


[lips  V.  Ash,  63  Ala.  also  Shufeldt  v.  Boehm,  96  111.  560, 
414,  throws  considerable  doubt  upon  wherein  it  was  held  that  an  attaching 
the  right  of  an  attaching  creditor  to  creditor  could  not  maintain  a  suit  to 
pro  into  equity  for  the  removal  of  enjoin  a  sale  under  execution  issued 
fraudulent  impediments,  the  court  on  a  fraudulent  judgment,  until  he  re- 
saying  that  an  attachment  is  a  special  duced  his  demand  to  a  judgment, 
statutory  remedy  in  derogation  of  Manchester  v.  McKee,  9  111.  511. 
common  law,  and  that  **  if,  from  any  In  Bigelow  v.  Andress,  31  111.  322,  it 
cause,  the  remedy  it  affords  is  not  full  was  determined  that  the  mere  com- 
and  complete,  a  court  of  equity  cannot  mencement  of  an  attachment  suit  and 
cure  the  deficiency;"  though,  in  that  the  service  of  garnishee  process  did 
case,  the  debtor  had  died  pending  the  not  give  the  attachment  creditor  such 
attachment  suit,  and  the  object  of  the  a  lien  upon  property  in  the  hands  of 
bill  was  to  restore  and  enforce  the  the  garnishee  as  to  authorize  equity  to 
lien  against  the  personal  representa-  restrain  the  garnishee  from  disposing 
tive,  widow  and  heirs  of  the  debtor.  of  it    before  the    recovery    of   judg- 

OaUftvnia. — ^The  lien  of  an  attachment  ment. 

is  sufficient  to  entitle  the  attaching  Indiana. — Quarl  v,  Abbett,  102  Ind. 

creditor  to  go  into  equity  to  set  aside  244,  wherein  an  attachment  had  issued 

fraudulent  conveyances  and  other  ob-  against  a  nonresident,  and  a  personal 

strnctions.    Scales  v.  Scott,  13  Cal.  76,  judgment  as  a  prerequisite  to  the  va- 

foUorwing  Heyneman  v,  Dannenberg,  cation  of  a  fraudulent  conveyance  of 

5  Cal.  376.     See  also  Sperer  v.  Ihmels,  the  property  attached  was  not  insisted 

21  Cal.  280;  Conroy  t^.  Woods,  13  Cal.  upon,  the  court  saying  that  the  case 

636,  in   which   last  case  the  plaintiff  was  an  exception  to  the  rule  requiring 

had,  before  filing  his  bill,  a  lien  by  at-  a  judgment,  '*for  it  is  a  proceeding  in 

tachment  and  a  judgment,  and  it  was  aid  of  a  legal  writ   and   essential  to 

held  that  there  was  no  necessity  for  secure  a  complete  adjustment  of  the 

the  levy  of  an  execution,  Baldw^in,  J.,  rights  of  the  parties." 

saying :  '*  The  authorities  do  not  placo  Iowa. — ^The  attachment  of  real  estate 

the    right    to    go    into    equity    upon  fraudulently  conveyed  will  not  entitle 

the  ground   that  the  plaintiiis   must  the  creditor  to  go  into  equity  to  at- 

show  themselves  to  be  creditors   by  tack  a  fraudulent  conveyance,  because 

judgment,  but  they  go  on  the  ground  the  debtor  has  no  interest  whatever  in 

that  they  must  snow  a  lien  on  the  the  property  fraudulently  conveyed, 

property ;  and  this  lien  exists  as  well  by  and  as  against  him    the  attachment 
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There  is  little  doubt,  however,  that  after  the  recovery  of  a  judg- 
ment in  an  attachment  suit,  the  attaching  creditor  is  entitled  to 

creates    no    lien;    but  in  Loving  v.  as  fraudulent.    See  further  Scott  v. 

Pairo,   lo   Iowa   282,    an  attachment  M'Millen,  i  Litt.  (Kj.)  302. 

against  nonresident  debtors  and  the  MlcWgan. — In  Nugent  v.  Nugent,  70 

recovery  of   judgment  against  them  Mich.52,  it  was  determined  that  where 

were  considered  sufficient  as  the  foun-  a  suit  by  attachment  was  commenced 

dation  for  resort  to  equity.  without  personal  service  of  the  writ, 

Kasflaa. — In  Tennent  v,  Battey,  18  and  the  defendant  did  not  appear,  a 

Kan.  324,  the  right  of  a  creditor  who  strict  compliance  with  the  statutory 

had    sued    out     an     attachment    and  requirements  as  to  service  by  publica> 

caused  it  to  be  levied  upon  property  tion  was  essential  to  the  validity  of  the 

conveyed  by  an  assignment,  to  main-  judgment,  and,  because  the  declaration 

tain  an  action  before  the  recovery  of  a  was  prematurely  filed,  the  judgment 

judgment  to  litigate  the  validity  of  the  was  considered  insufficient  to  support 

assignment,  was  denied ;    the  court,  a  creditors'  bill. 

after  referring  to  the  uncertain  tenure  See  also  Trask  v.  Green,  9  Mich, 

of  an  attachment  lien,  and  its  liability  358,  wherein  the  debtor  was  not  served 

to  be  defeated  by  the  dissolution  of  with  process  and  did  not  appear,  and 

the  attachment  on  motion,  said :  **  It  had  only  an  equitable  interest  in  the 

would  seem  that  no  advantage  would  land  attached.    The  judgment  in  at- 

inure  to   the  creditor,  except  in  the  tachment  was  considered  insufficient 

mere  matter  of  time,  by  sustaining  to  authorize  a  suit  to  reach  such  equi- 

such  an  action  before  the  attachment  table  interest. 

and  the  claim  are  established  by  final  In  lUatiMliipl,  a  creditor  who  has  lev- 
judgment.  So  far  as  the  creditor's  ied  an  attachment  on  chattels  obtains 
security  is  concerned,  the  seizure  by  a  lien  thereon  which  entitles  him,  with- 
the  officer  preserves  the  lien  as  against  out  having  any  judgment,  to  go  into 
all  changes  and  transfers,  and  every-  equity  to  contest  as  fraudulent  an  at- 
thing  that  the  debtor  or  his  assignee  tachment  for  rent  which  had  been  first 
could  do  subsequent  thereto.  Except  levied,  and  under  which  the  goods  are 
as  to  perishable  property,  and  prop-  about  to  be  sold.  Cogburn  v.  Pollock, 
erty  whose  keeping  is  expensive,  no  54  Miss.  639. 

sale  can  be  ordered  until  after  the  KlBSonil. — Rev.  Stat.  Mo.,  ^  448,  ex- 
judgment  ;  and  for  such  property  it  pressly  authorizes  any  attaching  cred- 
would  be  of  no  advantage  to  sustain  itor  to  maintain  an  action  for  the 
an  action  like  this.  Perishable  prop-  purpose  of  setting  aside  any  fraudu- 
erty  and  property  whose  keeping  is  lent  conveyance  of  property  attached, 
expensive,  demands  an  immediate  Brumley  v.  Golden,  27  Mo.  App.  160. 
sale ;  and  no  action  can  be  immediately  See  also  Lackland  v.  Smith,  5  Mo. 
forced  to  trial  and  judgment."  App.  153,  wherein  it  was  determined 

In  Kentady,  an  attachment  of  prop-  that  the  attachment  created  a  specific 

erty  which  the  debtor  has  fraudulently  lien  upon  the  property,  which  would 

conveyed  creates  a  lien,  but  its  efficacy  entitle  the  creditor  to  maintain  a  suit 

"  depends  upon  the  creditor  recovering  to  set  aside  a  fraudulent  convejrance 

a  judgment  and  sustaining  the  grounds  thereof.     But  see  Martin  v.  Michael, 

for  the  attachment;"  and  where  the  23  Mo.  50,  wherein  it  was  determined 

creditor  is  entitled  to  a  judgment  the  that  a  creditor  who  had  brought  suit 

court  has  ample  jurisdiction  to  vacate  by  attachment,  but  had  not  recovered 

the  fraudulent  conveyance.     Martz  v.  judgment,  was  not  entitled  to  go  into 

Pfeifer,  80  Ky.  600.     See  also,  to  the  equity  to  set  aside  judgments  fraudu- 

same  effect.  Little  v,  Ragan,  83  Kj.  lently  confessed,  and  to  enjoin  sales 

321.  under  executions  issued  on  such  judg- 

But  in  the  latter  case  it  is  said  that  ments. 
an  attachment  levied  under  Civ.  Code  Nebnuka. — ''Where  sufficient  cause 
^y*»  4  '94*  ^^  ^^^  property  of  the  de-  is  shown  for  an  attachment,  and  one  is 
fendant,  upon  the  ground  that  he  is  a  issued  and  levied  upon  real  estate  be- 
nonresident  of  the  state,  is  not  alone  longing  to  the  debtor,  whether  held  in 
sufficient  to  authorize  a  judgment  set-  his  own  name  or  not,  the  creditor  ac- 
ting aside  a  conveyance  of  his  estate  quires  a  lien  upon  the  interest  of  the 
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go  into  equity  to  set  aside  fraudulent  conveyances  of  the  property 
attached. 

debtor  in  the  land,  which  he  may  en-  be  sustained  to  set  aside  fraudulent 
force  after  the  recovery  of  judg-  conveyances  at  the  suit  of  creditors 
ment.  Where  in  such  case  it  is  neces-  who  have  simply  attached  the  prem- 
sary  to  set  aside  a  conveyance  alleged  ises  conveyed,  Sheaf e  v.  Sheaf e,  40  N. 
to  be  fraudulent  as  to  creditors,  an  H.  516;  Stone  z\  Anderson,  26  N.  H. 
action  may  be  commenced  for  that  506,  citings  in  support  of  the  proposi- 
purpose  against  the  alleged  fraudulent  tion  that  a  judgment  creates  a  lien  up- 
grantee  and  other  proper  parties,  and  on  the  property,  Kittredge  v.  War- 
it  is  the  duty  of  the  court  to  render  ren,  14  N.  H.  509,  which  was  retx- 
such  decree  in  the  premises  as  the  tes-  amined  and  affirmed  in  Kittredge  v, 
timony  will  justify."  Keene  f.  Sal-  Emerson,  15  N.  H.  227;  and  pointing 
lenbach,  15  Neb.  203,  quoted  and  fol-  out  that  the  decisions  in  England  and 
lowed  in  Kimbro  v.  Clark,  17  Neb.  New  York,  that  a  bill  cannot  be  filed 
403.  to  set  aside  a  fraudulent  conveyance 

In  Weil  V,  Lankins,  3  Neb.  384,  and  until  the  creditor  has  obtained  a  judg- 

Weinland  V.  Cochran,  9  Neb.  480,  it  ment,  are  founded  upon  the  fact  that  in 

was  held   that  the  institution  of  an  those  jurisdictions  no  attachment  is 

action   at  law  and  the  attachment  of  made  upon  mesne  process,  and  that  no 

land    fraudulently    conveyed    by    the  lien  is  obtained  upon  the  property  till 

debtor  -would  not  entitle  the  creditor  judgment. 

to  resort  to  equity  to  set  aside  a  fraud-  See  further  Moore  t\  Kidder,  55  N. 

ulent  conveyance ;  but  in  Kennard  v,  H.  488,  wherein  an  attaching  creditor 

Hollenbeck,  17  Neb.  362,  Cobb,  C.  T.,  was  allowed  an  injunction  against  the 

said   that  he  did  not  think   that  the  fraudulent  disposition  of  the  land  at- 

doctrine  of  those  cases  could  be  held  tached ;  and  Dodge  v.  Griswold,  8  N. 

strictly  to  apply  to  cases  of  nonresf-  H.  425.     In  the  latter  case  the  debtor 

dent  defendants  who  had  made  fraud-  attached  land  fraudulently  conveyed, 

ulent  conveyances  of  property  situated  and  the  defendant  was  defaulted,  and 

in  the  state.    ''Otherwise,"  he  adds,  such  default  was  considered  an  admis- 

"their  general    creditors    would    be  sion  of  record  that  the  plaintiff  had  a 

without  legal  remedy.   But  I  think  that  just  claim.    But  see   Ferson  v.  Mon- 

in  such  cases  the  plaintiff,  having  ob-  roe,  21  N.  H.  469,  wherein  it  is  said : 

tained  his  attachment  and  a  special  "Even  after  attachment,  the  creditor 

judgpnent  thereon,  can  enforce  his  Hen  has  no  such  interest,  by  virtue  of  his 

by  action  in  the  nature  of  a  creditors'  lien,  as  is  sufficient  to  warrant  the  in- 

bill.**  terference  of  equity,  until  his  debt  is 

Hew  Samptfitre.  —  In  Tappan  v.  ascertained  by  a  judgment,  or  admitted 
Evans,  11  N.  H.  327,  the  rulededuci-  by  confession  or  default." 
ble  from  the  authorities  was  stated  as  New  Jersey. — ^The  following  cases 
follows:  •*  Where  property  is  subject  support  the  right  of  an  attaching  cred- 
to  execution,  and  a  creditor  seeks  to  itor  to  go  into  equity  to  set  aside  fraud- 
have  a  fraudulent  conveyance  or  ob-  ulent  conveyances:  Francis  v.  Law- 
struction  to  a  levy  or  sale  removed,  he  rence,  48  N.  J.  Eq.  508;  Cocks  v. 
may  file  a  bill  as  soon  as  he  has  ob-  Varney,  45  N.  J.  Eq.  72;  Smith  v. 
tained  a  specific  lien  upon  the  proper-  Muirheid,  34  N.  J.  Eq.  4 ;  Robert  v, 
ty,  whether  the  lien  be  obtained  by  Hodges,  16  N.  J.  Eq.  2^,  reviewing 
attachment,  judgment,  or  the  issuing  and  following  Hunt  v.  Field,  9  N.  f. 
of  an  execution.  But  if  the  property  Eq.  36;  Williams  v.  Michenor,  11  N. 
is  not  subject  to  levy  or  sale,  or  if  the  J.  Eq.  520;  Quackenbush  v.  Van  Blar- 
creditor  has  obtained  no  lien,  he  must  com,  cited  in  9  N.  J.  Eq.  42 ;  Melville 
show  his  remedy  at  law  exhausted,  by  v.  Brown,  16  N.  J.  L.  363;  Curry  v. 
an  actual  return  upon  his  execution  Glass,  25  N.  J.  Eq.  108. 
that  no  goods  or  estate  can  be  found  A  creditor  who  is  admitted  under 
(which  is  pursuing  his  remedy  at  law  the  attachment  by  rule  has  a  lien  upon 
to  every  available  extent),  before  he  the  property  attached,  which  will  en- 
can  file  a  bill  to  reach  the  equitable  title  him  to  maintain  an  action  to  set 
property  of  the  debtor."  aside  a  fraudulent  conveyance  thereof. 

See  also,  to  the  effect  that  a  bill  will  Curry  v.  Glass,  25  N.  }.  Eq.  108. 
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DMib  «r  D«Mr  PradMito  Utt.— Where»  by  the  death  of  the  defend- 
ant pending  the  attachment  suit,  the  lien  of  the  attachment  is 

In  Vtv  Tock,  the  decisions  In  late  the  InTaliditr  of  the  vendee's  title  as 

jears  have  denied  the  right  of  an  at-  against  creditors  might  be  set  up  as  a 

taching  creditor  before  the  recoverj  defense. 

of  judgment  to  maintain  a  creditors'  In  Skinner  v.  Stuart,  39  Barb.  (N.Y.) 

bill.  206,  24  How.  Pr.  (N.  Y.)  489,  15  Abb. 

In    Galle   v,  Tode,    ai    Civ.    Pro.  Pr.  (N.  Y.)  391,  it  was  held  that  Code 

Rep.     (N.     Y.     Supreme    Ct.)    153,  N.  Y.,  ^  333,  did  not  authorize  an  at- 

wherein  the  bill  was  filed  to  set  aside  taching  creditor  to  commence  an  ac- 

confessions    of    judgment    upon    the  tion  to  take  possession  of  the  tangible 

ground   of   fraud,   and  to  reach    the  property  levied  upon,  or  take  legal 

property  which  had  been  levied  upon  proceedings  to  collect  or  receive  into 

under  executions  issued    upon    such  his  possession  debts,  credits  and  effects 

confessions,    the    court    said :  '*  That  of  the  debtor,  and  that  he  could  onlj 

such  an  action  cannot  be  maintained  look  to  the  sheriff,  who  was  responsible 

has  been  the  law  in  this  state  certainly  to  him  for  its  application  to  any  judg- 

ever  since  the  case  of  McElwain  v,  ment  which  he  might  recover,  and  that 

Willis,  9  Wend.  (N.  Y.)  549."     Fol-  section  238  only  authoriaed  the  cred- 

/(im/iif^ Thurber  v.  Blanck,  50  N.  Y.  80.  itor  to  institute  actions  therein  specl- 

To  the  same  effect    is    Brooks  v,  fied  upon  the  delivery  by  him  to  the 

Stone,   II  Abb.  Pr.   (N.  Y.  Supreme  sheriff  of  an  undertaking,  etc. ;  revere- 

Ct.)  220,  19  How.  Pr.  (N.  Y.)  395,  the  inf   Skinner    v.   Stuart,  13  Abb.  Pr. 

court   saying:  "The  complaint   does  (N.  Y.  Supreme  Ct.)  442. 

not  show  that  the  plaintiff  is  entitled  Contra, — In  Greenleaf  v.  Mumford, 

to  the  relief  demanded,  as  it  does  not  30  How.  Pr.  (N.  Y.  Supreme  Ct.)  30, 

show  that  he  is  a  judgment  creditor,  19  Abb.  Pr.  (N.  Y.)  469,  it  was  deter- 

and  until  he  shows  himself  a  judgment  mined,  on  the  authority  of  Rinchey  v. 

creditor  he  has  no   right  to   call  in  Stryker,  26  How.  Pr.  (N.  Y.Ct.  App.) 

question    the  judgment.''    Following-  75,  that  the  plaintiff  in  an  attachment 

Reubens  v.  Joel«  13  N.  Y.  488.  '*  obtains  such  a  lien  on  the  property 

See  also  Bowe  v.  Arnold,  31   Hun  attached  as  will  entitle  him  to  the  in- 

(N.  Y.)  256,  affirmed  loi  N.  Y.  652,  terventionof  the  equitable  jurisdiction 

wherein  it  was  held  that  Code   Civ.  of  the  court  to  remove  or  set  aside  all 

Pro.  N.  Y.,  ^^  655,  667,  does  not  au-  fraudulent  claims  and  transfers,  or  any 

thorize  the  prosecution  of  an  action  to  other  fraudulent  obstacles  in  the  way 

set  aside  as  fraudulent  a  conveyance  of  the  realization  of  the  lien.  In  case 

of  the  property  seized,  **  either  by  the  the  plaintiff   should  recover  a  judg- 

sheriff  or  the  attaching  creditors,  or  ment;"    but  this  judgment  was  re- 

both  together,"  and  that  these  sections  versed  in  Greenleaf  v,   Mumford,  4 

merely  empower  the  sheriff  to  insti-  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

tute  actions  to  collect  and  receive  the  130,  35  How.  Pr.  (N.  Y.)  148,  50  Barb, 

debts,  effects  and  things  in  action  at-  <N.  Y.)  543,  on  the  ground  that  the 

tached,  in  which  action  the  creditors  fund  attached,  which   was  a  sum  of 

are  at  liberty  to  join  with  the  sheriff,  money  deposited  in  a  bank,  was  not 

CtVtif^ThurberT;.  Blanck,  CO  N.  Y.  86,  capable  of  being  attached  as  a  debt 

and   Lynch  v,  Crary,  52  N.  Y.  183;  due  or  owing  from  or  by  the  bank, 

and  distinguishing  Bates  v.  Plonsky,  In  Mechanics',  etc.,  Bamc,  v.  Dakin, 

28  Hun  (N.  Y.)  112,  which  was  **an  51  N.  Y.  51^,  it  was  determined  that 

action  brought  to  prevent  the  distri-  equity  had  jurisdiction  to  entertain  a 

bution  of  the  proceeds  of  the  property,  bill  to  set  aside  a  fraudulent  assign- 

until    the  conflicting    rights    of    dif-  ment  of  a  bond  and  mortgage  at  the 

ferent  claimants  to  Uiem  could  be  set-  suit  of  a  creditor  who  had  attached 

tied  by  the  court,  and  a  lawful  distri-  such    bond  and  mortgage,  recovered 

bution  be  made  under  its  authority,"  judgment,  and    Issued  an  execution, 

and  Rinchey  v,  Stryker,  28  N.  Y.  ^5,  Reversing  Mechanics',  etc..  Bank  v. 

wherein  it  was  determined  that  if  tne  Dakin,  28  How.  Pr.  (N.  Y.  Supreme 

seizure  made  by  the  sheriff  under  the  Ct.)  502,   50  Barb.   (N.   Y.)  587,  33 

attachment  should  be  questioned  in  an  How.  Pr.  (N.  Y.)  316. 

action  in  favor  of  the  debtor's  vendee,  In  Falconer  v.  Freeman,  4  Sandf« 
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lost,  equity  will  not  entertain  a  bill  by  the  attaching  creditor 

Oh.  (N.  Y.)  565,  it  was  held  that  an  of  a  court  of  equity  as  much  in  that 

a.ttachment  against  a  nonresident  ere-  case  as  any  other  to  enforce  his  legal 

a.ted  such  a  lien  as  to  entitle  the  at*  right." 

taching  creditor  to  go  into  equity  for  PennsylTaiila.— Creditors   who  have 

the    removal    of    fraudulent    impedi-  issuedattachmentsunder  Act  Pa.  1869, 

ments,  and  to  enjoin  fraudulent  gran-  are  not  entitled  to  an  injunction  to 

tees  from  selling  the  property  attached,  prevent  the  sale  of  the  property  at- 

'*In  my  view  of  the  subject,"  said  the  tached  under  executions  issued  upon 

vice    chancellor,   *'the   complainants,  the  judgments  confessed  in  fraud  of 

although  creditors  at  large,  have  ac-  creditors.    But  the  attaching  creditors 

quired  a  lien  *   *  *  by  their  attach-  may  rule  the  sheriff  to  pay  the  pro- 

ment.  It  is  as  valid  and  effectual  a  lien  ceeds  of  the  execution  sale  mto  court, 

in  favor  of  all  creditors  as  is  made  in  and  may  there  question  the  validity  of 

favor  of  a  plaintiff  at  law  by  the  issu-  the  judgments.     Artman  v.  Giles,  155 

xng  of  an  execution  which  he  is  pre-  Pa.    St.    409,    wherein    Mitchell,    J., 

vented  by  some  fraud  of  his  debtor  without  citing  any  cases  wherein  relief 

from  levying  on  movable  property."  was  denied  to  attaching  creditors,  says 

See  also  Tannenbaum  v,  Rosswog,  that  the  cases  show  that  an  attaching 
32  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  creditor  has  not  such  a  lien  as  to  en- 
346,  wherein  attachment  creditors  title  him  to  go  into  equity, 
were  granted  an  injunction  restrain-  T«zas. — '*  The  levy  of  the  attach- 
ing the  sheriff  from  paying  over  the  ment  confers  jurisdiction  upon  the 
proceeds  of  the  property  attached,  court,  and  operates  as  a  lien  until 
which  had  been  sold  on  executions  judgment  can  be  had  upon  the  justice 
issued  upon  judgments  which,  as  al-  of  the  demand;  and  if  any  obstruc- 
leged,  were  fraudulent;  and  Frost  v,  tions  lie  in  the  way  of  the  execution 
Mott,  34  N.  Y.  253,  wherein  Porter,  and  sale  of  the  property  in  satisfaction 
J.,  says:  ''A  creditor,  by  attaching  of  the  judgment,  the  court,  as  a  court 
property  in  the  possession  of  his  of  equitable  as  well  as  of  common-law 
debtor,  acquires  a  specific  lien  upon  cognizance,  in  the  same  suit,  can  re- 
hts  interest,  and  is  entitled,  like  a  move  all  such  obstructions  without 
judgment  creditor,  to  impeach  the  compelling  parties  to  circuity  of  ac- 
colorable  title  of  a  fraudulent  mort-  tion  for  the  final  adjustment  of  their 
gagee;"  that  case,  however,  not  being  rights."  Ward  v.  McKenzie,  33  Tex. 
a  creditors'  bill.  310,   wherein   land  fraudulently  con- 

Ortfoa.  —  In  Dawson  v,  Sims,  14  veyed  by  a  nonresident  was  attached ; 
Oregon  561,  the  lien  created  by  an  citing  Meuley  v,  Zeigler,  23  Tex.  88, 
attachment  was  sufficient  to  authorize  in  support  of  the  doctrine  that  an  at- 
the  attaching  creditor  to  bring  a  suit  tachment  creates  a  lien  upon  the 
to  set  aside  a  general  assignment  for  specific  property  attached, 
the  benefit  of  creditors.  Lord,  C.  J.,  United  States. — Hahn  v,  Salmon,  ao 
said: '*The  rule  [requiring  a  judgment]  Fed.  Rep.  8ox,  wherein  Deady,  ]., 
ought  to  be  relaxed,  if  it  will  be  promo-  says :  **  The  argument  against  the  right 
tive  of  justice.  The  matter  of  practice  of  an  attaching  creditor  to  be  consid- 
is  not  of  as  much  consequence  as  the  ered  on  the  same  footing  in  this  re- 
proper  administration  of  justice.  The  spect  as  a  judgment  creditor,  is  in  a 
difficulty  in  all  such  cases  is  about  the  measure  applicable  to  the  latter  as  well 
same,  and  lies  in  the  fact  that  the  as  the  former.  It  is,  that  the  attach- 
debtor  is  about  to  dispose  o^  his  prop-  ment  being  only  provisional,  the  fact 
erty  before  a  judgment  at  law  can  be  established  in  the  process  of  obtaining 
obtained.  *  *  *  In  view  of  these  cir-  it,  and  the  lien  acquired  by  it,  may 
cumstances,  if  the  ends  of  justice  re-  be  annulled  and  lost  by  its  discharge. 
quire  it,  there  should  be  no  hesitation  But  whenever  a  judgment  is  subject  to 
in  making  the  departure — if  departure  review  on  error  or  appeal,  as  are  most 
it  can  be  considered — ^by  granting  the  judgments  for  which  this  aid  is  likely 
aid  of  equity  in  such  cases.  The  courts  to  be  invoked,  there  is  a  possibility, 
of  other  states  have  done  it,  and  done  and  even  more,  that  it  may  be  re- 
it  on  the  principle  that  the  attach-  versed  and  annulled.  But  this  circum- 
ing  creditor,  having  a  lien  by  authority  stance  or  contingency  does  not  affect 
of  the  statute,  was  entitled  to  the  aid  the  right  of  the  judgment  creditor  to 
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against   the   personal   representative,  widow,  and  heirs  of   the 

decedent,  to  restore  and  enforce  the  lien.^ 

YODL  Duty  op  Cbsditob  to  Tan  Sssobt  to  Ooliatkeal  Sbcubi- 

TIES. — ^According  to  the  weight  of  authority,  a  creditor  may  go 
into  equity  to  attack  fraudulent  conveyances,  and  to  discover 
property  which  the  debtor  has  placed  beyond  the  reach  of  execu- 
tions, without  first  pursuing  his  remedies  under  a  mortgage  by 

maintain  a  suit  in  the  meantime  to  aid  and  rendered  resort  to  equity  unneces- 

in  its  enforcement.     In  either  case,  sary. 

and  in  one  as  much  as  the  other,  the  Property  Mot  Actoally  AttadLod. — 
fact  that  the  plaintiff  is  a  creditor  of  A  creditors'  bill  cannot  be  maintained 
the  defendant  being  established  in  due  on  a  judgment  in  attachment  pro- 
course  of  law,  it  is  taken  for  true,  un-  ceedings  against  a  foreign  corporation 
til  the  evidence  thereof  is  annulled  bj  to  subject  property  not  actually 
the  discharge  of  the  attachment  or  the  attached,  since  the  attachment  is  a 
reversal  of  the  judgment."  See  also  proceeding  in  rem  against  the  prop- 
Chicago,  etc.,  Bridge  Co.  v.  Anglo-  erty  attached.  Thomas  v.  Merchants' 
American  Packing,  etc.,  Co.,  46  Fed.  Bank,  9  Paige  (N.  Y.)  216. 
Rep.  584.  The  laniaiiM  of  an  Ezsonticm  and  a 

Virginia. — In  Peay  v.  Morrison,  10  BtttnmorNnUa  Bona  are  not  prerequi- 

Gratt.  (Va.)  149,  it  was  held  that  the  sites,  where  the  creditor  has  acquired 

court  had  jurisdiction  of  an  equitable  a  lien  by  levying  an  attachment,  or  has 

attachment  to  subject  certain  real  and  levied  an  attachment  and  prosecuted 

personal  estate  to  the  payment  of  the  his  suit  to  judgment.    Chicago,  etc., 

plaintiff's   debts,  although    no   judg-  Bridge  Co.  v.  Anglo-American   Pack- 

ment  had  been  recovered   against   the  ing.,  etc.,  Co.,  46  Fed.  Rep.  588 ;  Little 

defendant,     the     court      entertaining  v.    Ragan,   83    Ky.   321;    Conroy    v. 

jurisdiction,   for  the  reason  that  the  Woods,    13  Cal.   626,  wherein   it  was 

defendant  was  a  nonresident.  held  unnecessary  to  levy  an  execution. 

^naoonatn.— Under  Rev.  Stat.   Wis.,        After  Bacovsry  of  Jndgmant  and  hnj 

4  3186,  which  gives   to  * 'every  owner  of  Bzacntlon. — In  Iliinoisj  it  has  been 

and    holder     of      any    lien    or    in-  held  that  attaching  creditors  who  have 

cumbrance    on    land  *  *  *  the    same  recovered  judgments  and  sued  out  and 

right  of  action  as  the  owner  in  fee  in  levied  executions  are  not  entitled  to 

possession,   to    test  the   legality  and  go  into  equity  to  vacate   fraudulent 

validity  of  any  other  claim,  lien  or  in-  judgments,  and  to  prevent  the  applica- 

cumbrance  on  such  land,"  one  who,  tion  of  the  property  attached   to  the 

by     an  attachment,    has   acquired    a  payment  of  such  judgments,  since  they 

specific  lien  upon  land,  may  maintain  have  an  adequate  remedy  at  law  by 

a  bill  in  equity  to  test  the  validity  of  a  motion  to  the  court  for  an  order  of 

deed   made    with    intent    to    defraud  distribution.     Chittenden  v,  Rogers, 

creditors.      Evans    v,    Laughton,    69  42  111.  95. 
Wis.  138.  1.  Phillips    V,    Ash,    63    Ala.  414, 

But  see  Almy  v.  Piatt,  16  Wis.  169,  wherein  Brickell,  C.  J.,  says:  "We  do 

wherein  the  court,  without  determin-  not  understand  that  a  court  of  equity 

ing  whether  or    not,    in    general,    a  intervenes    to    remove     impediments 

creditor  who  has  sued  out  attachments  which  result  from  statutes  to  the  en- 

and  instituted  garnishee  proceedings  forcement  of  rights  they  create.    If, 

should  be  permitted  to  go  into  equity  in  such  case,  the  court  interfered,  it 

to  set  aside  fraudulent  transfers  of  the  would  give  a  higher  and  better  right 

property  levied  upon,  and  to  restrain  than  the  statute  created — a  right  not 

the  disposition  of  such  property  dur-  existing  at  law,  and  a  benefit  the  law 

ing  the  pendency  of  the    attachment  does  not  confer.  •  •  •  An  attachment 

suits,  held  that  Kev.  Stat.   Wis.  1858,  is  a  special  statutory  remedy — ^it  is  in 

c.  129,  f  2,  authorizing  the  issuing  of  derogation  of  the  common  law;  and 

a  temporary  injunction  to  restrain  the  in  resorting  to  it,  and  deriving  rights 

commission    of    any    act    during  the  from  it,  the  statutes  must  be  pursued, 

litigation  which  would  produce  injury  If,   from  any  cause,   the    remedy   it 

to  the  plaintiff,  afforded  ample  relief  affords  is  not  full    and    complete,  a  ~ 
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which  his  debt  is  secured.^ 

IX.  Pabtxk— 1.  The  Complainant— ^r.  In  General. — It  may  be 

said,  in  general,  that,  as  in  other  suits,  the  bill  is  maintainable  by 
any  party  who  has  legal  capacity  to  sue ;  and  the  person  in  whose 
name  a  judgment  is  recovered  need  not  join  the  parties  in  whose 
favor  such  judgment  was  rendered,  where  they  do  not  controvert 
his  right  to  do  so.^ 

court  of  equity  cannot  cure   the  de-  creditors'  bill  until  he  has  first  resort- 

ficiencj."  ed,   without    avail,   to    his    remedies 

1.  Tucker  v.  McDonald,  105   Mass.  under  the  mortgage. 

423,  wherein  a  creditor  was  permitted  2.  Hale  t;. Home,  31  Gratt.(Va.)  130. 

under  Gen.  Stat.  Mass.,  c.  113,  ^  2,  cl.  In   Harrison  v.   Hallum,  5   Coldw. 

ii»  to  go  into  equity  to  reach  assets  of  (Tenn.)  525,  payment  was  'sought  of  a 

a  nonresident  debtor  which  could  not  judgment  which  was  founded  on  a  note 

be  come  at  to  be  taken  on  execution  or  payable  to  the  plaintiff,  who  was  com- 

bj  attachment,  although  the  debt  was  missioner  to  sell    property  under    a 

secured  by  a  mortgage.  decree  in  a  proceeding  by  heirs  and 

Robinson  v.  Springfield  Co.,  ai  Fla.  distributees  of  a  decedent,  the  note  hav- 

203;  a  case  where  a  creditor  secured  ing  been  received  from  the  purchaser 

by  a  mortgage  was  permitted  to  attack  in  payment    for  the  property  sold.     It 

a  fraudulent  conveyance,  and  in  that  was  held  that  the  heirs  and  distribu- 

case  the  court  declares  that  Eppes  v.  tees,  who  were   entitled   to  the  funds 

Randolph,  2  Call  (Va.)  124,  and  Sey-  which  the  plaintiff  was  seeking  to  col- 

mour  V,  Wilson,  19  N.  Y.  417,  do  not  lect,  were  not  necessary  parties  to  the 

support  the  contrary  doctrine.  bill. 

A  Potent  Beaaon  why  a  creditor  who  BUI  by  Executor. — An  allegation   in 
has  recovered    judgment  on  a  bond  the  bill  of  an  indebtedness  to  the  plain- 
secured  by  a  mortgage  should  be  per-  tiff  as  executor,  and  that  in  that  capac- 
mitted  to  file  a  bill  to  discover  and  ity  he  recovered  judgment,  sufficiently 
reach  personal  property  that  the  debtor  shows,  on  general  demurrer,  that  the 
has  placed  beyond  the  reach  of  execu-  plaintiff,  as  executor,  has  sufficient  in- 
tion,  without  first  resorting  to  his  rem-  terest  to  maintain  the  bill.     Botsford 
edy  by  foreclosure  of  the  mortgage,  is,  v.  Beers,  11  Conn.  369. 
that  the  creditor  has  no  other  remedy  Mottves    of    Creditor. — A    judgment 
to  recover  the  costs  of  his  action  at  creditor  is   none   the  less  entitled  to 
law.    Palmer  r.  Foote,  7   Paige   (N.  reach  equitable  interests  of  the  debtor 
Y.)437.  in  stock  of  a  corporation,  because  he 
It  should  be  noted  that  in  this  case  is  prompted  to  bring  his  suit  by  other 
the  chancellor  remarked,  that  if  the  stockholders  who,  with  the  complain- 
defendant    had   sold    the    mortgaged  ant,  desire  to  gain  control  of  the  cor- 
premises  subject  to  the  payment  of  poration.     McMullen    v.   Ritchie,   64 
the  mortgage  debt  by  the  purchaser.  Fed.  Rep.  253. 

or  if  the  premises  had  been  bid  in  at  SnltB  to  Bet  Aside  Fraudulent  Convey- 

an  execution  sale  by  strangers  subject  ances. — It  is  not  within  the  province 

to  the  lien  of  the   mortgage,  so   that  of  this  article  to  show  what  creditors 

the  mortgaged  premises  were,  in  equity,  have   the  right   to  attack  fraudulent 

the  primary  fund  for  the  payment  of  conveyances,  and   the  investigator  is 

the  mortgage   money,  and  that  if  the  referred    to  the  article   Fraudulent 

mortgagee,  with  a  knowledge  of  the  Conveyances,   Am.    &  Eng.  Encyc. 

fact,  was  proceeding  to  compel  the  de-  Law. 

fendant  to  pay  the  debt  out  of  his  own  Assignment  for  Benefit  of  Credit- 
property,  contrary  to  equity,  a  very  ors. — Upon  the  question  whether  or 
different  question  would  be  pre-  not  fraudulent  conveyances  executed 
sented.  by  a  creditor  who  has  made  an  assign- 
But  see  Preston  v.  Colby,  117  111.  ment  for  the  benefit  of  creditors  can 
477,  holding  that  where  the  debtor  has  be  attacked  by  a  creditor,  or  only  by 
by  mortgage  transferred  to  the  credit-  the  assignee,  see  the  article  Assign- 
or  sufficient  property  to  pay  the  judg-  ments  for  the  Benefit  of  Cred- 
ment,  the  creditor  cannot  maintain  a  itors,  vol.  2,  p.  879. 

681  VolMme  Y- 


HrtiM.  CREDITORS'  BILLS.  The  CompUiaut. 

Afrignee  of  Judgment. — According  to  the  weight  of  authority  in  the 

EstoppeL-^A.  creditor  who  has  par-  recover  property  alleged  to  have  been 
ticipated  in  making  the  fraudulent  con-  fraudulently  transferred  by  his  debtor, 
veyance  is  estopped  to  afterwards  at-  to  procure  the  appointment  of  a  re- 
tack  it  as  fraudulent.  Bunce  v,  Bailey,  ceiver  and  have  the  suit  against  the 
39  Mich.  IQ2;  Bobb  v,  Bobb,  99  Mo.  fraudulent  assignee  instituted  by  and 
578;  Phillips  V,  Wooster,  36  N.  Y.  in  the  name  of  the  receiver.  •  ♦  •  But  I 
412, 3  Abb.  Pr.  N.  S.  (N.  Y.)  475.  See  think  it  was  intended  that  this  pro- 
also  Baker  v.  Gilman,  52  Barb.  (N.  vision  should  be  confined  in  its  oper- 
Y.)  36,  wherein  a  creditor  who  had  ation  to  cases  where  proceedings  sup- 
^iven  the  debtor  credit,  after  being  plementary  to  execution  had  been  in- 
tully  notified  that  the  debtor  had  put  stituted  under  the  provisions  of  the 
his  property  out  of  his  hands  with  in-  chapter  in  which  this  section  is  found." 
tent  to  defraud  creditors,  was  denied  In  this  latter  case  it  was  also  held 
the  right  to  attack  the  fraudulent  con-  that  a  creditor  might  abandon  supple- 
veyance.  mentary  proceedings  instituted  by  him 

Suit  Brought  to  Defraud  Creditors,  and  bring  an  action  in  his  own  name 

— The  court  will  not  entertain  a  cred-  to  set  aside  a  fraudulent  conveyance, 
itors'   bill    based    upon    a    judgment       See  further,  as  to  the  respective  rights 

which  has  been  discharged,  and  fraud-  of  the  creditor  and  receiver  to  maintain 

ulently  kept   alive  upon   the  records  such  suit,  the  article  Supplkmbntary 

for  the  purpose  of  shielding  the  debt-  Proceedings,  and  the  following  cases: 

or's  property  from  other  creditors,  the  Dunham  v,   Byrnes,   36    Minn.    106; 

real  object  of  the  suit  being  both  to  Miller  v.  Mackenzie,  29  N.  ].  Eq.  291; 

defraud  other  creditors,  and  to  reach  Porter  v,  Clark,  12  How.  Pr.  (N.  Y, 

property  which  the  judgment  debtor  Ct.App,)  107, 9  N.  Y.  142;  Seymours, 

had  fraudulently  conveyed  by  deeds  Wilson,  15  How.  Pr.  (N.  Y.  Ct.  App.) 

which  he  is  estopped  to  attack.     Win-  355,   14  N.  Y.  567;  Taylor  v,  Persse, 

ans  V,  Graves,  43  N.  J.  Eq.  263 ;  Ruck-  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  417; 

man  v,  Conover,  37  N.  J.  Eq.  583;  Chautauqua  County  Bank  z;.  White,  6 

Townsend  v.  Tuttle,  28  N.  T.  Eq.  449.  N.  Y.  236;  Becker  v.  Torrance,  31  N. 

Attaching  Creditors, — Whether  or  Y.  636;  Hayner  v.  Fowler,  16  Barb, 

not  attaching  creditors  are  entitled  to  (N.  Y.)  300;  Bostwick  v,  Menck,  40 

go  into  equity  to  set  aside  fraudulent  N.  Y.  383;  Gouverneur  v.  Warner,  2 

conveyances,  is  a  question  that  has  been  Sandf.  (N.  Y.)  624;  Palen  v.  Bushnell 

discussed.     5tf/raj  p.  525.  (Supreme  Ct.),   13  N.  Y.  Supp.  785; 

Creditor  or    Receiver   in    Supple-  Wright  v.   Nostrand,   94    N.   Y.   31; 

mentary  Proceedings, — Until  the  ap-  Hamlin  v.  Wright,  26  Wis.  50;  Barker 

pointment  of  a  receiver  in  supplemen-  zf.  Dayton,  28  Wis.  367. 
tary  proceedings,  any  judgment  cred-        Receiver  in  Divorce  Suit.-^Wtkeret 

itor  whose  execution  has  been  returned  in  an  action  for  divorce,  the  court  ap- 

unsatisfied  may  bring  an  action  to  set  points  a  receiver   of  the  defendant's 

aside  a  fraudulent  conveyance   made  personal  property  and  the  rents  and 

by  the  debtor.     Bennett  v.  McGuire,  profits  of  his  real  estate,  under  2  Rev. 

58  Barb.  (N.  Y.)  625,  5  Lans.  (N.  Y.)  Stat.  N.  Y.  148,  i  60,  and  the  defendant 

183.  in  such  suit,  in  anticipation  of  the  judg- 

See  also  Goodyear  v,  Betts,  7  How.  ment  subsequently  recovered  against 

Pr.  (N.  Y.  Supreme  Ct.)  187,  wherein  him,  makes  a  fraudulent  conveyance 

it  was  held  that  Code  N.  Y.,  ^  299,  de-  of  his  real  and  personal  property,  the 

daring  that  when  a  person  alleged  to  receiver,  under  the   direction  of    the 

have  property  of  a  judgment  debtor  court,  may  bring  an  action  in  his  own 

claimed  an  interest  in  such  property,  name  to  set  aside  such  a  conveyance, 

**  it  shall  be   recoverable  only  in  an  and  have  it  adjudged  fraudulent  and 

action  against  such  person  by  the  re-  void  as  against  the  plaintiff  in  the  di- 

ceiver,"  did  not  prevent  a  judgment  vorce  suit;  since  Stat  N.  Y.  184^1  c. 

creditor  from  bringing  such  action  be-  112,  specially  authorizes  the  receiver 

fore  a  receiver  had  been  appointed  in  to  bring  actions  in  his  own  name,  and 

supplementary    proceedings;  Harris,  since  the  receiver  is  a  trustee  of  an  ex- 

}.,  saying:  *' It  has  been  supposed  that  press  trust,  and  is  required  by  Code 

this  provision   rendered  it  necessary  Civ.    Pro.    N,  Y.,  4  449,  to  bring  all 

for  the  creditor,  before  proceeding  to  actions  for  the  benefit  of  the  cestui  que 
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United  States,  a  creditors*  bill  may  be  brought  by  the  assignee  of 
a  judgment  without  joining  the  assignor  as  a  party.^ 

Jamlt9WKf  of  Cr«dit«r. — It  is  no  objection  to  a  bill  brought  by  a 
creditor  in  behalf  of  himself  and  other  creditors,  that  such  creditor 
is  insolvent.* 

/fM/ in  the  name  of  trustee.    Donnelly  Aaaigiunent  for  Benefit  of  Aaalgnor. — 

V,  West,  17  Hun  (N.  Y.)  564,  revers-  The  assignee  of  the  note  upon  which 

iugf  Abb.  N.  Cas.  (N.  Y.)  26^^  fol-  a  judgment  has  been  recovered  may 

k-mimg  Foster  v,  Townshend,  a  Abb.  maintain    a   bill    in  his    own    name, 

N.  Cas.  (N.  Y.  Ct  App)  29.  although  such  assignment  was  made 

Receiver  in  Smii  to  Set  Aside  As-  merely  for  the  purpose  of  vesting  the 

.ff/wmen/.— Where  a  judgment  is  ren-  legal  title  in  the  assignee,  without  con- 

dered   setting  aside  a  fraudulent  as-  ferring  any  beneficial  interests  upon 

signment,   and  a  receiver  is  appointed  the  assignee.     Atkinson  v.  Poster,  134 

to    collect    the     assets,    reduce    the  III.  473. 

same  to  possession,   and  out  of  the  ?rkudiU«iit  AsBlgnmeBt. — It  cannot  be 

funds  thus  received  pay  the  judgment,  set  up  by  the  judgment  debtor,  as  a 

the  receiver,  and  not  the  plaintiff  in  defense  to  a  bill  filed  by  the  assignee 

such  action,   is  the    proper  party  to  of  a    judgment,  that  the  assignment 

bring  a  suit  to  recover  from  preferred  of  the  judgment  was  made  in  fraud  of 

creditors  amounts    received  by.  them  the   assignor's    creditors.      Morey   v, 

upon  the  fraudulent  claims.  Forsyth,  Walk.  (Mich.)  465. 

Passavant  v.  Bowdoin,  60  Hun  (N.  Diter^tloato  Make  Assignor  Party. — 

Y.)433,  distinguishing  G^re  r.  Dib-  The  assignor  of  the  judgment,  althoue:h 

blc,  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  not  a  necessary  party  to  a  bill  by  tRe 

31;  Porter  v.  Williams,  9  N.  Y.  14a;  assignee,  may,  in  the  discretion  of  the 

Bennett  x\  McGuire,  5  Lans  (N.  Y.)  assignee,  be   properly  made  a  party, 

187 ;  which  are  authorities  in  support  Bryer  v.  Chase,  8  Blackf.   (Ind.)  508, 

of  the  right  of  a  judgment  creditor  to  citing  Elderkin   v.  Shultz,   2   Blackf. 

maintain  an  action  to  set  aside  a  fraud-  (Ind.)   345;   Beach    z^.  White,    Walk, 

ulent  assignment    after  the  appoint-  (Mich.)  495. 

ment  (rf  a  receiver,  in  an  action  brought  BUiiuta  AuthorlsUig  Aetlon  in  Name  of 

by  another  creditor.  Saal  Party  In  JBterest. — Whatever  may 

Bnhmnstion  of  Legal  Remedies, — As  be  the  true  rule,  in  the  absence  of  stat- 

to  the  preliminary  steps  which  a  cred-  ute,  as  to  whether  the  assignee  of   a 

itor  must    have  taken    before  he    is  judgment  may  maintain   a   creditor's 

entitled  to  go  into  equity  to  set  aside  bill  without  joining  the  assignor  as  a 

a  fraudulent    conveyance,   see  snpra^  party,  there  is  no  doubt  that  he  may 

Buiamsttan  of  Legal  Remedies ^  p.  460.  do  so  where  it  is  provided  by  statute 

1.  Jones  tr.  Smith,  92  Ala.  455,  citing  that    civil    actions    at    law     may    be 

6Am.ftEng.Cncyc.Law  752;  Robinson  maintained  in  the  name  of  the  real 

V.Springfield  Co.,  21  Fla.  219;  Cobb  party  in  interest.    Robinson  t;.  Sprlng- 

V,  Thompson,  i  A.  K.  Marsh.  (Ky.)  field  Co.,  21   Fla.  203,  wherein  Laws 

507;  Atkinson  v.  Foster,  134  111.  472;  Fla.,  c.  3241,  was  construed. 

Morey  v,  Forsyth,  Walk.  (Mich.)  465;  If  there  Ba  a  Ctentrorersy,  between 

Beach  v.  White,  Walk.  (Mich.)  495;  the  **  assignor  and  assignee,  touching 

Sweetv.  Converse,  88  Mich.  I,  wherein  the  assignment,  the  court  will  direct 

the  court,  in  arriving  at  the  conclusion  the  assignor  to  be  made  a  party  for 

that  the  assignee  of  a  judgment  might  the   protection  of   all ;  otherwise,  he 

go  into  equity  to  impeach  a  fraudulent  need  not  be  a  party."     Per  Manning, 

conveyance,  said  :'*  It  is  true  that  the  Ch.,    in    Morey    v.  Forsyth,    Walk, 

law  will  not  encourage  speculation  in  (Mich.)  ^65. 

the  naked  right  to  complain  of  a  fraud,  fl.  White  v.  Russell,  79  111.  155, 
but  a  clear  distinction  is  made  between  wherein  the  bill  was  brought  by  a  sur- 
an  assignment  of  a  naked  right  to  com-  viving  partner  in  behalf  of  nlmself 
plainof  a  fraud,  and  the  assignment  of  and  the  firm  creditors,  to  reach  land 
a  liquidated  claim  or  judgment  in  which  his  deceased  partner  had  pur- 
favor  of  a  creditor."  See  also  Cook  chased  with  funds  taken  from  the 
V,  Ugon,  54  Miss.  652.  firm,  and  which  he  had  fraudulently 
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b.  When  Bill  must  be  Filed  in  Behalf  of  All  Creditors 

— (i)  Suits  Inter  Vivos. — Ordinarily,  where  the  creditor  of  a  living 
debtor  resorts  to  equity  because  of  the  inadequacy  of  his  remedy 
at  law,  and  not  for  the  enforcement  of  any  trust  for  the  benefit  of 
creditors,  he  is  entitled  to  file  the  bill  in  behalf  of  himself  alone ; 
and  instances  of  cases  in  which  the  creditor  has  this  right  are 
suits  to  set  aside  fraudulent  conveyances,^  and  suits  to  subject 
property  not  reachable  by  execution,  such  as  choses  in  action, 

convejred.    It  being  objected  that  the  ing  Neely  v.  Jones,  i6  W.  Va.  625,  and 

complainant,  because  of  his  insolvency,  Norris  v.  Bean,  17  W.  Va.  655.     Sec 

was  an  improper  part^  to  intrust  with  also   Livesay  v.  Feamster,  21  W.  Va. 

the  money  arising  n-om   the  sale  of  83,  wherein  it  is  said  that  the  rules  laid 

the  premises,  the  court  said  that  on  a  down  in  the  foregoing  cases,  with  cer- 

proper  showing  a  receiver  could  be  tain  changes  and  modifications,  have 

appointed,    or    the  money    could   be  been  adopted  by  Act  W.  Va.  1882,  c. 

paid  by  the  master    directly   to  the  126,  ^  7. 

creditors.  After  Adoption  of  Code. — The    rule 

Attaobinent  against  NonresldentB. —  that  a  single  creditor  may  maintain  an 

In    Falconer    v.    Freeman,   ±  Sandf.  action  to  reach  assets  of  the  judgment 

Ch.  (N.  Y.)  565,  it  was  held  that  after  debtor    that  have   been   fraudulently 

the  appointment  of  trustees  upon  the  obtained,   for  his  own  benefit  or   in 

issuance  of  an  attachment  against  non-  behalf  of  himself  and  all  other  cred- 

residents,  such  trustees,  rather  than  the  itors  in  the  same  situation,  who  may 

attaching  creditors,  were  the  proper  choose  to  come  in  and  contribute  to 

parties  to  file  a  creditors'  bill,  but  that  the    expenses    of    the  suit,   was    not 

before  their  appointment  a  bill  might  changed  by  the  code.     Hammond  v, 

have    been    brought    by    the    cred-  Hudson  River  Iron,  etc.,  Co.,  20  Barb, 

itors.  (N.  Y.)378,  citing  Habicht  v.  Pem- 

1.  Baker  v.  Bartol,  6  Cal.  4S3;  Bal-  berton,  4  Sandf.  (N.  Y.)  657;  Brown- 

lentine  v,  Beall,  4  111.  203;    Way  v.  son  v,  Gifford,  8   How.   Pr.   (N.   Y. 

Bragaw,  16  N.  J.  Eq.  213;   Annin  v.  Supreme  Ct.)  389. 

Annin,  24  N.  J.  Eq.  184;    Hammond  Fraudulent  Conyesranoe  by  Pariner- 

V,  Hudson  River  Iron,  etc.,  Co.,  20  ship. — Upon  the  question  whether  or 

Barb.  (N.  Y.)378;  Hendricks  v.  Rob-  not  a  single  creditor  may  maintain 

inson,    2    Johns.    Ch.    (N.  Y.)    283;  an  action  in  his  own  behalf  alone  to 

White's  Bank  v.  Farthing,  loi  N.  Y.  set  aside  a  fraudulent  conveyance  of 

344,1  N.  Y.  St.  Rep.  15;   Wakeman  partnership  assets,  see  Cox  v.  Piatt,  32 

v.   Grover,  4  Paige   (N.  Y.)   23,  af-  Barb.  (N.  Y.)  126,   19   How.  Pr.  (N. 

/?ri»i«</ in  II  Wend.  (N.Y.)  187;  Smith  Y.)   121,  wherein   it  was  determined 

V.  Summerfield,  108  N.  Car.  284;  Burt  that  the  bill  should  be  filed  in  behalf 

V.  Keyes,  i  Flipp.  (U.  S.)  61.  of  all   the  creditors;    and  Greene  v. 

m   West   Vlrgtaila,   a    creditor   who  Breck,  32  Barb.  (N.  Y.)  73,  wherein 

brings  a  bill  to  enforce  the  lien  of  his  it  was  determined  that  a  creditor  of  an 

judgment    against    land    which    the  insolvent  special   partnership    might 

debtor    has     fraudulently    conveyed,  bring  an  action   in    his  own    behalf 

should  sue  on  behalf  of  himself  and  all  alone,  reversing  10  Abb.  Pr.  (N.  Y.) 

other  judgment   creditors,   excepting  42.     See    further    the    article    Part- 

those  made  defendants,  and  he  should  nbrsmip. 

make  formal  defendants  in  his  suit  all  It  Is  Optional  witli  tlie  Complainant  to 

other    creditors    who  have    obtained  file  the  bill  in  his  own  behalf  alone  or 

judgments  in  courts  of  record  in  the  in  behalf  of  other  creditors  standing 

county  in  which  the  debtor  owns  lands  in   the  same   situation,   and  he   may 

which  are  soueht  to  be  subjected  to  the  adopt  the  latter  course  if  he  sees  fit  to 

payment  of  ue  judgments,  and  also  do  so.     Ballentine  v,  Beall,  4  111.  203; 

all  creditors  who  have  obtained  judg-  Hammond    v.    Hudson    River    Iron, 

ments  in  any  part  of  the  state  which  etc.,  Co.,  20  Barb.  (N.  Y.)  378;  Smith 

have  been   recorded  in  the  judgment  v.  Summerfield,  108  N.  Car.  284;  Burt 

lien  docket  of  said  county.     Pappen-  t;.  Keyes,  i   Flipp.   (U.  S.)  6r.    See 

heimer  v.  Roberts,  24  W.  Va.  702,  cit-  also,  infra^  c.  yoinder  of  Creditors. 
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stocks  and  equitable  interests.^ 

(2j  Suits  by  Creditors  of  Decedents. — Where  the  object  of  the 
bill  IS  an  accounting  by  a  personal  representative,  the  distribution 
among  creditors  of  the  assets  of  a  decedent,  the  sale  of  lands  for 
the  payment  of  debts,  or  like  relief,  the  bill  is  not  maintainable  by 
a  single  creditor  in  his  own  behalf  alone,  but  all  creditors  should 
join,  or,  what  amounts  to  the  same  thing,  and  is  more  usual,  one 
or  more  creditors  should  file  the  bill  in  behalf  of  himself  or  them- 
selves, and  of  all  other  creditors,  because  the  assets  of  a  dece- 
dent's estate  are  looked  upon  as  a  trust  fund  for  the  benefit  of  all 
the  creditors.^    And  this  rule  prevails  with  reference  to  suits  to 

1.  Rugelv  v.  Robinson,  19  Ala.  404 ;  (N.  Car.)  129;  Gregory  v.  Forrester, 
Eaton  V,  Patterson,  3  Stew.  &  P.  i  McCord  Eq.  (S.  Car.)  318 ;  Ewing  xt. 
(Ala.)  9;  Lucas  v,  Atwood,  a  Stew.  Ferguson,  33  Gratt  (Va.)  548;  Ste^ 
(Ala.)  378;  Barrjv.  Abbot,  100  Mass.  phenson  v,  Tavemers,  9  Gratt.  (Va.) 
J96;  Sillowajr  v,  Columbia  Ins.  Co.,  398;  Harvey  v.  Steptoe,  17  Gratt  (Va.) 
0  Gray  (Mass.)  199;  Sanger  v.  Ban-  289;  Kent  v.  Cloyd,  30  Gratt  (Va.) 
croft,  12  Gray  (Mass. )  565 ;  Crompton  555;  Helton  v.  Apperson,  26  Gratt. 
V.  Anthony,  13  Allen  (Mass.)  33;  Pet-  (Va.)  207;  Carter  v.  Hampton,  77 
tibone  v,  Toledo,  etc.,  R,  (Jo.,  148  Va.  637 ;  Hum  v.  Keller,  79  Va.  415 ; 
Mass.  411 ;  Whitney  v.  Robbins,  17  M.  Duerson  v,  Alsop,  27  Gratt.  (Va.)  229; 
].  Eq.  360 ;  Edmeston  v,  Lyde,  i  Paige  Arnold  v.  Casner,  22  W.  Va.  444. 
(N.  Y.)  ^7;  M'Dermutt  v.  Strong,  In  West  VlrglnlA,  it  is  not  absolutely 
4  Johns.  (Jh.  (N.  Y.)  687;  Green  v.  required  that  the  bill  be  filed  in  behalf 
Griswold,  15  Civ.  Pro.  Rep.  (N.  Y.  of  all  the  creditors,  although  this  is 
Super.  Ct.)  220;  Freedman's  Sav.,  the  better  practice.  The  bill  maybe 
etc.,  Co.  V.  Earle,  no  U.  S.  710.  brought  by  one  creditor  in  his  own  be- 
So  far  as  respects  the  property  on  half  alone,  and  creditors  may  be  per- 
which  no  creditor  has  obtained  a  mitted  to  come  in  under  the  decree, 
lien  by  his  judgment  or  execution  at  Arnold  v.  Casner,  22  W.  Va.  444. 
law,  a  creditor  whose  remedy  at  law  The  Beaioii  Why  the  bill  is  not  main- 
has  been  exhausted  may  file  a  bill  in  tainable  by  a  single  creditor  in  his  own 
equity  for  his  own  benefit  only,  and  behalf  alone  is,  that  such  a  course 
without  making  other  creditors,  stand-  would  lead  to  a  multiplicity  of  suits, 
ing  in  the  same  situation,  parties.  Per  and  embarrass  the  administration  of 
Walworth,Ch.,  in  Wakeman  v.  Grover,  the  estate.  Scott  v.  Ware,  64  Ala. 
4  Paige  (N.  Y.)  23,  ci/iW  Edmeston  v,  174;  Wilkins  v.  Finch,  Phil.  Eq.  (N. 
Lyde,  I  Paige  (N.  Y.)  ^7.  Car.)  355. 

In  a  suit  to  subject  choses  in  action  Joinder  of  Credtton. — Instead  of  one 

of  a  judgment  debtor,  other  creditors  creditor  suing  in  behalf  of  the  others, 

who  have  sued  out  executions  are  not  the  creditors  may  unite,  or  some  of 

necessary  parties,  where  it  does  not  them  may  unite  and  sue  in  behalf  of 

appear  that  their  executions  have  been  all.    Pettibone    v.    Toledo,    etc.,    R. 

returned  unsatisfied,  or  that  they  have  Co.,  148  Mass.  411;  Fellows  v.  Fel- 

not  levied  upon  property  sufficient  to  lows,  4  Cow.  (N.  Y.)  682;  Egberts  v. 

pBj  them-     Weed  v.  Pierce,  9  Cow.  Wood,  3  Paige  (N.  Y.)  517.    But  the 

(N.  Y.)  722.  bill  may  be  brought  by  one  creditor, 

8.  Scott    V,  Ware,    64     Ala.     174;  provided  it  purports  to  be  in  behalf  of 

North-western   Conference  v,  Myers,  all.     Hurn  v.  Keller,  79  Va.  415. 

36Ind.375,/«i^//<>it//i»^Barton  v.  Bryant,  The  rule  that  all  persons  having  an 

2  Ind.  189;  Johnson  x\  Cain,   15  Kan.  interest  in  the  object  of  the  suit  ought 

$32;  Pettibone  v,  Toledo,  etc.,  R.  Co.,  to  be  made  parties,  results  from  a  con- 

148  Mass.  411 ;  Fellows  v.  Fellows,  4  sideration  of  the  advantage  which  all 

Cow.  (N.  Y.)  682;  Petree  v.  Lansing,  persons  must  have  in  the  entire  settle- 

66    Barb.    (N.  Y.)    357;    Egberts  v.  ment  of  the  matter  in  litigation,  and  is 

Wood,  3  Paige  (N.  Y.)  517;  Wilkins  founded  on  convenience;    and    it  is 

V,  Finch,    Phil.  Eq.   (N!  Car.)    355;  therefore  made  to  yield  in  cases  of 

Simmons   v.  Whitaker,    2    Ired.    Eq.  necessity,  or  where  it  would  be  at- 
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reach  property  fraudulently  conveyed  by  a  decedent.^ 

c.  Joinder  of  Creditors.— It  is  settled  by  abundant  author- 
ity that  creditors  of  a  common  debtor,  although  their  claims  are 

tended  with  anj  incoiiTenience,  which    from  obtaining  an  order  for  the  sale  of 
may  be  safelj  avoided  upon  the  ground    the  land ;  Snodgrass  v.  Andrews,  30 


of   there    being  a    common    interest    Miss.  472;  Ellis  v.  McBride^sy  Miss. 

*    155;   Blake  v.   Blake,  53  ^ 
them  may  sufficiently  represent;  and    Zoll  v,  Soper,  75  Mo.  460;  Brown' v. 


among  creditors,   which  any  one  of    155;   Blake  v.   Blake,   53   Miss.   193; 


to  avoid  the  great  inconvenience  of  Flnley,  18  Mo.  375;  George  v.  Wil- 

making  all  of  them  parties,  any  one  liamson,  26  Mo.  190;  Merry  v.  Fre- 

has  been  allowed  to  file  a  bill  in  behalf  mon,  4A  Mo.  ^x8;  Haston  v,  Castner, 

of  himself  and  all  others  of  his  co-  32  N.  t.  Eq.  097 ;  Phelps  v,  Piatt,  50 

creditors.     Hammond  v.  Hammond,  2  Barb.  (N.  Y.)  430,  wherein  it  was  held 

Bland  (Md.)  306.  that  a  creditor  who  had  issued  an  ez- 

luCSMllon    as    to    Nonoslaltnoe    of  ecution  and  exhausted  his  legal  rem- 

Olhor  arodlton.^Failure  to  file  the  bill  edles  might   bring  an  action  to  set 

in  behalf  of  other  creditors  than  the  aside  a  fraudulent  conveyance  of  land, 

complainants  is  excused  where  the  bill  and  that  a  statute  authorising  the  per- 

alleges  that  there  are  no  other  cred-  sonal    representative    to    impeach    a 

itors.  Gregory  v.  Forrester,  1  McCord  fraudulent  sale  of  personal  property 

Eq.  (S.  Car.)  318.  was  inapplicable;   Grler  v.  Cagle,  ^ 

See  also  M'Dowell  v.  Cochran,  11  N.  Car.  377;  Coltraine  v.  Causey,  3 

III.  31,  wherein   it  was  held  that  the  Ired.  Eq.  (N.  Car.)  346;  Fowler's  Ap- 

defendants  could  not  insist  that  the  peal,  87  Pa.  St.  449;  Rains  v.  Rainey, 

bill  should  have  been  filed  in  behalf  of  11   Humph.   (Tenn.)  261 ;   Moody  r. 

all  creditors  of  the  estate,  because  it  Fry,   3   Humph.    (Tenn.)  567;  Cobb 

was  not  shown  that  there  were  any  v.  Norwood,  11  Tex.  $56,  disapprov' 

other  creditors  than  the  complainant,  ing   an    obiter  dictum    to    the    con- 

1.  Jackson  v.  McNabb,  39  Ark.  iii ;  trary,  in  Danzey  f.  Smith,  4  Tex.  411; 

Louis  V,  Beljgard   (Supreme  Ct.),  17  Avery  v.  Avery,  12  Tex.  57;  Connell 

N.  Y.  Supp.  Sto;  Rains  t'.  Rainey,  II  v.    Chandler,    13    Tex.    5,   following 

Humph.  (Tenn.)  261.  Cobb  v.  Norwood,  11  Tex.  556,  and 

But  see,  contra^  Jackman  v,  Robin-  Avery  v.  Avery,  12  Tex.  57;  Wilson 
son,  64  Mo.  289,  holding  that  all  the  v.  Demander,  71  Tex.  603;  Haean  r. 
creditors  were  not  necessary  parties.  Walker,  14  How.  (U.  S.)  29,  wherein 
and  applying  the  rule,  that  prevails  in  it  is  said  that  the  right  of  a  creditor  to 
suits  fff/«rf^fri;j,  that  diligent  creditors  join  a  third  person  with  the  adminis* 
pursuing  the  property  of  a  fraudulent  trator,  and  have  a  discovery  and  an  ap* 
debtor  into  a  court  of  equity  •*  are  en-  propriation  of  the  assets  of  the  de- 
titled  to  a  preference  as  the  reward  of  cedent,  has  never  been  limited  to  cases 
their  vigilance."  Citing  Greorge  v,  of  collusion  between  the  administrator 
Williamson,  26  Mo.  190;  We^  v.  and  such  third  person. 
Pierce,  9  Cow.  (N.  Y.)  722;  and  Corn-  In  California^  Indiana^  Maine, 
ing  V.  White,  2  Paige  (N.  Y.)  567.  yew  Tork  and   Wisconsin,  the  per- 

Oretfllor  or  Pononal  fteproaentatlTe  as  sonal  representative  is  authorised  hj 

Party  Oomplalitant. -^ince  a  personal  statute  to  maintain  such  a  suit,  and  it 

representative  is  bound  by  the  fraud  of  has  been  held  in  some  cases  that  under 

his  decedent,  creditors  are  proper  par-  such  statutes  the  personal  representa- 

ties  complainant  to  bring  a  suit  to  set  tives  and  not  the  creditors  are  the  only 

aside  fraudulent  conveyances.    Pharis  proper  parties  complainant.    Love  f. 

V.  Leachman,  20  Ala.  662;  Roden  v.  Mikals,  11  Ind.  227;  Caswell  v.  Cas- 

Murphy,  10  Ala.  804;  Marler  v.  Mar-  well,  28  Me.  232,  wherein  it  as  inti- 

ler,  6  Ala.  367 ;  Densler  v.  Edwards,  5  mated  that,  should  an  adminlstiatbr 

Ala.  31 ;  Dearman  v,  Radcliffe,  5  Ala.  unreasonably  delay,  and  refuse  topur- 

192;    Rochelle  v,   Harrison,  8  Port,  sue  and  administer  property  fraudu- 

(Ala.)  352;  White  tp.  Russell,  79  111.  lently  conveyed,  the  creditor's  remedy 

155,      distinguishing     LeMoyne     v.  is  to  have  the  administrator  removed, 

C)uimby,  70  111.   399,  in  which  case  and  have  another  administrator  ap- 

there  was  no  impediment  in  the  way  pointed,  who  may  be  a  creditor  and 

of  the  administrator  to  prevent  him  have  interests  which  will  induce  him  to 
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several  and  distinct,  may  unite  in  a  creditors*  bill ;  ^  or  one  cred- 
itor may  file  a  bill  in  behalf  of  himself  and  all  other  creditors  in 
the  same  situation  who  may  choose  to  come  in  and  contribute  to 

perform  the  duty;  Crocker  v.  Craig,  be  filed  in  behalf  of  creditors  gener- 
46  Me.  5^7 ;  Fletcher  v.  Holmes,  40  Me.  ally,  notwithstanding  the  fact  that  the 
364;  Bate  V.  Graham,  11  N.  V.  237,  debtors  owe  some  creditors  on  claims 
in  which  case  It  is  held  that  a  creditor  which  are  not  due.  Shannon  v,  Fech- 
cannot  maintain  such  an  action  unless  heimer,  76  Ga.  86. 
It  is  alleged  that  the  personal  repre-  Beaaons  ftar  Permltttiiff  JoUkdar  of 
sentative  Is  insolvent,  that  he  recog-  Oredlton. — In  Hickling  v,  Wilson,  104 
nizes  the  title  of  the  grantee,  or  that  111.  5^,  it  is  explained  that  there  is  an 
he  is  acting  in  collusion  with  him.  identity  of  interest  in  the  questions 
But  see  Hills  v.  Sherwood,  48  Cal.  involved  and  in  the  relief  sought,  and 
336,  and  Cornell  v,  Radway,  22  Wis.  that  the  direct  effect  of  joining  sev- 
a6o,  in  which  cases  it  is  held  that  the  eral  creditors  in  one  bill  is  to  prevent 
respective  statutes  do  not  affect  the  a  multiplicity  of  suits,  which  of  itself 
right  of  a  judgment  creditor  to  bring  is  a  distinct  source  of  equity  jurisdic- 
the  action.  tion ;  and  in  Lentilhon  v.  Moffat,  i 
In  MeBmerty.  Jenkins,  61  Cal.  151,  Edw.  Ch.  (N.  Y.)  451,  it  is  said  that 
it  is  held  that  where  an  administrator  creditors  may  unite  in  one  bill,  or  one 
procures  a  conveyance  to  be  made  to  or  more  may  file  a  bill  in  behalf  of 
himself  and  to  others  in  fraud  of  the  all,thereby  preventing  multiplied  liti- 
estate,  a  creditor  cannot  maintain  an  gation  and  saving  expense,  while  jus- 
action  to  reach  the  property  so  con*  tice  is  equally  well,  and  even  better, 
vejed,  but  should  have  another  ad*  administered. 

ministrator  appointed  for  that  pur*  BshausUon  of  Legal   ftauedies.  —  A 

pose.  Judgment  creditor  and  a  creditor  at 

1.  Brown    v.    Bates,   10   Ala.  433;  large  cannot  unite  in  a  bill  to  avoid  a 

Hickling  t;.  Wilson,  104  111.  54;  Com*  fraudulent  conveyance.     Shirley    v, 

stock    V.    Rayford,    i    Smed.   &    M.  Shields,  8  Blackf.  (Ind.)  373;  Fleisch- 

(Miss.)   438,  wherein  the  court  says  man  v.  Young,  9  N.  ].  Eq.  620. 

that    when   creditors   are   so   joined  Jndgmenta  agalait  DtiBsrent  FarsoBt. 

there  is  **a  connected  interest  in  the  — Creditors  having  separate  judgments 

same  point ;    the  uniting  in  the  suit  may  unite  in  a  creditors'  bill,  although 

produces  no  confusion  or  complexity  some  of  the  judgments,  in  addition  to 

In  the  defense,  and  it  seems  to  prevent  being  against  the  debtor  against  whom 

mnltiplicllj  of   suits."     Lore  v.  Get*  the  other  judgments  are  recovered,  are 

ainger,  7  N.  J.  Eq.  191 ;  Dix  v,  Briggs,  also  against  another  debtor.    Blackett 

9    Paige  (N.  Y.)   595;   Lentilhon  v.  v.  Laimbeer,  i  Sandf.  Ch.  (N.  Y.)366. 

Moffat,  X  Edw.  Ch.  (N.  Y.)45i ;  Black-  Judgment  at  Law  and  Deerse  In  Sqaitr. 

ettxr.  Lalmbeer,  x  Sandf.  Ch.  (N.  Y.)  — One  creditor  who  has  obtained  a  de* 

366;  Clai^son  V.  DePeyster,  3  Paige  cree  in  equity,  and  another  who  has 

(N.  Y.)  3ao;  White's  Bank  v.  Far&*  obtained  a  judgment  at  law,  may  unite 

ing,  xoi  N.  Y.  344,  X  N.  Y.  St.  Rep.  as  parties  complainant.    Clarkson  v. 

15;  Wall  V.  Fairler,  73  N.  Car.  46^;  De  Peyster,  3  Paige  (N.  Y.)  320. 

Cartmell    9.    Mcularen,    13    Heisx.  Joinder  for  ths  Purposs  of  CHmfBrring 

(Tenn.)4x.  But  see  Birdwell  t^.  Butler,  Jnrladietlon. — ^There  can  be  no  objec- 

13  Tex.  338,  wherein  It  was  said  tliat  it  tion  to  Judgment  creditors  Joining  in 

might  admit  of  question  whether  the  a  creditors'  bill  where  the  aggregate 

petition  was  not  objectionable  for  mul-  amount  of  their  judgments  is  suffi* 

tifarlousness  for  having  Joined  distinct  cient  to  confer  jurisdiction,  although 

and    several   judgment    creditors    as  the  amount  of   each  Judgment  is  in* 

plaintiffs,  but  the  court  did  not  con*  sufficient    The  same  result  would  be 

sider  the  question  because  the  defend*  produced  by  assigning  all  the  judg- 

ants  had  not  raised  it.  ments  to  one  of  the  complainants  and 

OoQggta  ttatmo. — Under  Code  Ga.,  letting  him  file  a  bill  for  the  recovery 

i  3149  (a),  which  authorises  a  cred*  of  the  whole  amount  which  would  be 

itors' bill  to  be  filed  against  an  insol*  thus  due  to  him.  Dix  v.  Briggs,  9  Paige 

vent  trader  who  shall  refuse  to  pay  a  (N.  Y.)  595.    See  also  supra\  ymri$* 

matured  debt  it  maturity,  a  bill  may  dictional  Amount^  p.  436. 
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the  expense  of  the  suit  ;^  or  two  or  more  creditors  may  unite  in 
suing  for  the  benefit  of  themselves  and  all  other  creditors  ;*  but^ 
where  more  creditors  than  one  join,  it  is  because  they  consent 
among  themselves  to  do  so.* 

The  right  of  creditors  to  join  as  complainants  in  a  creditors'  bill 
is  not  confined  to  suits  by  creditors  of  decedents,  or  creditors 
seeking  the  enforcement  of  a  trust  for  their  benefit ;  and  it  is  the 
established  doctrine,  that,  although  a  suit  to  set  aside  a  fraudulent 
conveyance  may  be  brought  by  a  single  creditor  in  his  own  be- 
half alone,  yet  several  creditors  who  have  exhausted  their  reme- 
dies at  law,  and  who  are  severally  entitled  to  resort  to  equity, 
may,  if  they  see  fit  to  do  so,  join  in  one  bill.^ 

1.  Brown  v.  Bates,  lo  Ala.  43a.  5  Utah  334,  wherein  the  court  sajs: 

8.  Birely  v.  Staley,  5  Gill  &  J.  (Md.)  *•  The  right  of  several  judgment  cred- 

43a;  Lentilhon  v.  Moffat,  i  Edw.  Ch.  itors  to  join  as  coplaintiffs'and  enforce 

(N.  Y.)45i.  their  rights  by  a  creditors'  bill  in  one 

8.  Per  Benning,  J.,  in  Taylor  v,  Bu-  action,  is  established  by  the  great  pre- 

chan,  16  Ga.  541.  ponderance  of  precedent,  and  should 

4.  Gibson  v,  Trowbridge  Furniture  be  favored  as  preventing  multiplicity 
Co.,  93  Ala.  579;  Tower  Mfg.  Co.  v,  of  suits."  See  also  Nashville,  etc.,  R. 
Thompson,  90  Ala.  129,  in  which  cases  Co.  f.  Orr,  18  Wall.  (U.  S.)  474 ;  Dick- 
it  was  determined  that,  under  Code  inson  v,  Chesapeake,  etc.,  K.  Co.,  7 
Ala. J  4  3544,  authorizing  creditors  at  W.  Va.  390;  Gates  v.  Boomer,  17 
large    to    attack   fraudulent   convey-  Wis.  455. 

ances,  two  or  more  separate  creditors  See  further,  Preston  v.  Aston,  85 
who  had  not  reduced  their  claims  to  Va.  104,  wherein  it  is  said :  **The  au- 
judgment  might  join  as  parties  plain-  thorities  •  •  *  sustain  the  proposition 
tiff;  Planters',  etc.,  Bank  V.Walker,  7  that  a  creditors*  bill  maybe  main- 
Ala.  926;  Kipper  v.  Glancey,  2  Blackf.  tained  by  one  or  more  lien  creditors 
(Ind.)  356;  Field  z;.  Holzman,  93  Ind.  in  behalf  of  themselves  and  others 
205,  wherein  it  is  said  that  the  right  similarly  situated,  against  a  living 
of  the  creditors  so  joining  **to  relief  man.  Indeed,  we  see  no  valid  reason 
against  the  fraudulent  scheme  to  keep  to  the  contrary,  while  for  obvious 
from  them  their  debtors'  property  is  reasons  it  is  often  best  for  both  debtor 
joint;"  Doherty  V.  HoUiday,  137  Ind.  and  creditor  that  such  should  be  the 
282;  Waller  V.Todd,  3  Dana (Ky.) 503;  mode  of  procedure,  especially  as  it 
Ruffing  f.  Tilton,  12  Ind.  259,  foUow^  necessitates  an  account  of  the  liens  in 
tiy^Kipperv.  Glancey,  2  Blackf.  (Ind.)  force,  enables  the  creditors  of  every 
356;  White's  Bank  v.  Farthing,  loi  class,  as  well  as  bidders  generally,  to 
N.  Y.  344,  I  N.  Y.  St.  Rep.  15,  citing  act  or  bid  advisedly  at  the  sale,  and 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.  jfreatly  tends  to  secure  the  best  possi- 
(N.  Y.)  139;  Sage  v,  Mosher,  28  ble  price  for  the  debtor's  property." 
Barb.  (N.  Y.)  287;  Blackett  v,  Laim-  But  see  Stephens  v.  Whitehead,  75 
beer,  i  Sandf.  Ch.  (N.  Y.)  366;  Ga.  294,  wherein  it  was  determined 
Egberts  v.  Wood,  3  Paige  (N.  Y.)  that  the  bill  was  multifarious,  because 
517;  Mitchell  V,  Lenox,  2  Paige  (N.  several  creditors  joined  in  a  suit  to 
V.)  280;  Smith  V,  Summcrfield,  108  reach  personal  property  that  had  been 
N.  Car.  284;  Elfelt  v,  Hinch,  5  Oregon  fraudulently  conveyed,  in  view  of  the 
255;  Buckner  v,  Abrahams,  3  Tenn.  fact  that  tne  debtors  were  not  made 
Ch.   346,  wherein  it  was  determined  parties. 

that,  under  Code  Tenn.,  ^4238,  author-  Joinder  of  Attactitng  Oradttora. — In 

izing   **  any    creditor,"   without    first  New  Jersey^  where  a  suit  is  brought 

having  obtained  a  judgment  at  law,  to  by  attaching  creditors,  other  creditors 

file  a  bill  in  chancery  **for  himself,  or  who  have  come  in  under  the  attach- 

for  himself  and   other  creditors,"  to-  ments  are  not    necessary  parties,  as 

set  aside  fraudulent  conveyances,  any  they  are  represented  by  the  plaintiffs 

number  of   creditors    of    a  common  in  the  attachment  suit.     Williams  v* 

debtor  may   join;  Enright  v.  Grant,  Michenor,  11  N.  J.  Eq.  520. 
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Salts  to  BoMh  Bquitabto  Intemti. — Likewise,  in  suits  to  reach  choses 
in  action,  equitable  interests,  and  other  intangible  property  of  the 

debtor,  creditors,  each  of  whom  has  exhausted  his  remedy  at  law 
and  is  entitled  to  resort  to  equity,  may,  if  they  see  fit  to  do  so, 
join  in  one  bill.^ 

2.  The  Defendant — a.  In  General. — As  in  other  suits,  the 
rule  is  that  all  the  parties  interested  in  the  subject-matter  of  the 

suit  should    be    made  parties  defendant.^     The  debtor,  it  is 

In  Missouri t  it  is  provided  by  statute  as    may  be  necessary  to  give  a  full 

(Rev.  Stat.  Mo.,  §  448),  that  where  sev-  remedy. 

eral  attachments  in  favor  of  different  Astomptlon  of  Liability  by  Tliljrd  P«r- 
plain tiffs  are  levied  on  the  same  prop-  mh. — In  Wilson  v,  Lexington  Bank, 
ertjy  all  or  any  number  of  such  plaint-  72  N.  Car.  621,  a  creditors'  bill  was 
iffs  may  join  in  an  action  to  set  aside  a  brought  to  recover  the  amount  of  cer- 
fraudulent  conveyance  of  the  property  tain  bank  bills  issued  by  a  bank,  and  it 
attached.  But  where  the  levies  are  was  held  proper  to  unite,  as  parties  de- 
made  upon  different  portions  of  the  fendant,  with  the  bank  that  had  issued 
debtor's  property,  the  attaching  plain-  the  notes,  another  bank  which  had  un* 
tiffs  are  not  entitled  to  join.  Brumley  dertaken  to  redeem  the  same. 
V,  Golden,  27  Mo.  App.  160.  Other  Creditors. — Where  there  are 

1.  Edmeston  v.  Lyde,  i  Paige  (N.  other  debts  which    have    precedence 

Y.)  637 ;  Wakeman  v.  Grover,  4  Paige  over  the  debts  evidenced  by  the  plain- 

(N.  Y.)  23 ;  Tradesman's  Bank  v,  Mer-  tiff's  judgment,  the  creditors  holding 

ritt,  I  Paige  (N.  Y.)  302;  Lentilhon  such  other  debts  are,   in    West  Vir- 

V.Moffat,   I  Edw.  Ch.  (N.  Y.)  451;  ginia^  necessary  parties.    Arnold  v. 

Blackett  V.  Laimbeer,  iSandf.  Ch.  <N.  Casner,    33    W.   Va.    444.     See    also 

Y.)  366;  Sieer  v.  Miller,  2  Ch.  Sent.  Hoffman    v.  Shields,  4W.  Va.  490, 

(N.    Y.)   44,   9  Paige    (N.   Y.)  605;  following   Snider    v.    Brown,    3    W. 

Sage  V,   Mosher,   28  Barb.    (N.   Y.)  Va.  143. 

387;    Murray   v.    Hay,    i   Barb.  Ch.  AaalgneM  of  Property  Bonglit  to  be 

(N.   Y.)  59;    Conro  t'.   Port   Henry  Readied. — Where  the  judgment  debtor 

Iron  Co.,  12  Barb.  (N.  Y.)27;  M'Der-  in  his  answer  alleges  that  before  the 

mutt  V,  Strong,  4  Johns.  Ch.  (N.  Y.)  commencement  of  the  suit  he  assigned 

687 ;   Brinkerhoff  v.  Brown,  6  Johns,  the  fund  which  the  plaintiff  seeks  to 

Ch.  (N.  Y.)  139.  reach  in  trust  for  the  purpose  of  com- 

Alabama  Statute. — Code  Ala.,  ^  3545*  promising  a  suit  against  him,  the  trus- 

provides  that  a   creditor  having  "ob-  tee  and  the  cestui  que  trust  should  be 

tained  a  judgment  at  law  upon  which  brought  in  as  parties  defendant.    Helm 

an  execution  has  been  issued  and  re-  v.  Hardin,  2  B.  Mon.  (Ky.)  231. 

turned  unsatisfied,  or  a  creditor  with-  In  a  suit  by  a  judgment  creditor  in 

out  a  lien  or  judgment,  may  file  a  bill  behalf  of  himself  and  other  lienors  to 

for  discovery,  etc.      Section  3546  pro-  enforce  the  payment  of  his  judgment 

vides   that  any  number  of  judgment  out  of  land  of  the  debtor,  one  to  whom 

creditors,  upon  whose  judgments  ex-  the  land  was  granted   subject  to  the 

ecutions  have  issued  and  been  returned  lien  of  the  complainants'  judgment  is 

unsatisfied,  may  join  as  complainants  a  proper  and  necessary  party.     Pres- 

in  such  bill.   Creditors  without  a  lien,  ton  v.  Aston,  85  Va.  104. 

however,  are  not  authorized  to  join  as  lasignee  In  Baiikmptey. — Where  the 

complainants.     Montgomery,  etc.,  R,  debtor  has  been  declared  a  bankrupt, 

Co.  r.  McKenzie,  85  Ala.  546.  the  assignee  in  bankruptcy  is  a  neces- 

8.  Hammond  v.  Hudson  Kiver  Iron,  sary  party   to  a  suit  of  a  judgment 

etc.,    Co.,    20    Barb.     (N.     Y.)    378;  creditor  to  subject  equitable  assets  of 

Strike's  Case,  I  Bland  (Md.)  57 ;  Ham-  the  debtor,    which   the    assignee    in 

mond  tr.   Hammond,  2  Bland  (Md.)  bankruptcy  neglected  for  an  unreason- 

306;     Fellows    V.    Fellows,    4    Cow.  able  length  of  time  to  pursue.     Rugely 

(N.  Y.)   682 ;  Allen  v.    Montgomery  v.  Robinson,  10  Ala.  702,  19  Ala.  404. 

R.  Co.,  II  Ala.  437,  holding  that  the  See  also  Storm  v.  Davenport,  i  Sandf. 

creditor  may  join  as  many  defendants  Ch.  (N.  Y.)  135,  and  Lowry  v.  Mor- 
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hardly  necessary  to  say,  is  a  proper  and  necessary  party;  and 

where  there  is  more  than  one  judgment  debtor  all  of    them 
are  necessary  parties  ;^  unless  the  debtor  proposed  to  be  omitted 

rison,  ii  Paige  (N.  Y.)  327,  wherein  party,  and  that  it  would  have  been  sol- 
it  is  determined  that  where,  pending  ficient  to  allege  simplj  the  inabiUty 
a  creditors'  bill,  proceedings  in  bank-  to  make  the  state  a  party, 
ruptcy  against  the  debtor  are  instituted  A  Municipal  Oorporatlon  which  is  in- 
and  he  makes  a  transfer  of  his  prop-  debted  to  the  judgment  debtor  may 
erty  to  an  assignee,  the  assignee  should  be  made  a  party  defendant.  Hinsdale 
be  brought  in  as  a  party.  Doyle  Granite  Co.  v.  Tilley,  10  Biss. 

ATnittM  who  holds  the  legal  title  (U.  S.)  573.    See  also  Pendleton  v. 

to  land  which  is  sought  to  be  reached  Perkins,  49  Mo.  565. 

by  a  gtn«ral  creditors'  bill  is  a  neces-  In  Lyell  v.  St.  Clair  County,  3  Mc- 

sary  party,  and  no  decree  lor  the  sale  Lean  (U.  S.)  580,  it  was  held  that,  un- 

ol  the  land  can  be  made  unless  he  is  a  der  a  Michigan  statute  authorizing 

party.     Bilmyer  v.  Sherman,   23  W.  and  regulating  creditors'  bills,  which 

Va.  656.  placed  suits  against  counties  on  the 

hww%  9i  Oonrt  to  Kakt  BoMlTtr  Faity  same  footing  as  those  against  individ- 

DaSMdailt.  —  Where    the    judgment  uals,  a  creditors'  bill    might  be  filed 

debtor  has  made  a  fraudulent  assign-  against  the  supervisors  of  a  county, 

ment  for  the  l>eneiit  of  creditors,  and  But  in  Boalt  ?'.  Williams  County,  18 

one  claiming  a  mechanic's  lien  has,  by  Ohio  13,  it  was  determined  that  a  stat- 

fraudulent  proceedings,  had  a  receiver  ute  (Ohio  Ch.  Act,  ^  16),  authorizing 

appointed,  such  receiver  should  not  be  a    creditors'    bill    to    be  maintainec!, 

made  a  party  defendant  to  a  creditors'  whenever  an  execution  against    any 

bill  without  leave  of  the  court  that  ap-  person  should  be  returned  unsatisfied, 

pointed  him.  Martin  v,   Atchison,   2  etc.,     did   not  authorize    such  a  bill 

Idaho  590.  where  the  execution  which  remained 

Sseoutor  In  Dnsl  Oapadty. — Where  unsatisfied  was  one  against  a  county, 
legatees  bring  a  suit  as  creditors  to  Said  the  court :  **  Whether  we  look  at 
subject  the  interest  to  which  their  tes*  the  policy  likely  to  influence  the  ac- 
tator  was  entitled  under  the  will  ol  an-  tion  ol  the  legislature  upon  this  sub- 
other  testator,  and  the  executor  ol  the  ject,  or  the  principle  which  ought  to 
plaintiffs'  testator  is  the  administrator  govern  this  court  in  the  exercise  ol  its 
ds  bonis  nom  c,  i,  a.  of  the  testator  who  general  chancery  powers,  the  same 
died  first,  since  the  executor  cannot  result  will  be  arrived  at  in  the  present 
sue  himself  as  administrator  de  bonis  case." 

fffMt,  and  since  the  plaintiffs,  if  entitled  A  Deeree  upon  the  M«rll«  ol  the  bill 

to  maintain  the  action  at  all,  may  call  cannot   be  rendered    when    there    is 

for  the  construction  ol  the  will  of  the  an     omission     to    join    a   necessary 

testator  who  died  first,  the  executor  of  party.     Rugely  v,  Robinson,  10  Ala. 

the  plaintiffs'  testator  should  be  made  702. 

a  party  defendant,  not  only  in  his  ca-  See  also  Darrington  v.  Borland,  3 

pacity  as  such  executor,  but  also  as  ad-  .  Port.  (Ala.)  9,  wherein  it  was  deter- 

ministrator  do  bonis  non  c.  t,  a,  Fisher  mined  that  an    interlocutory    decree 

V.  Hubbell,  7  Lans.  (N.  Y.)  481,   65  ordering  an  account  before  the  master 

Barb.  (N.  Y.)  74.  was  premature,  because  of  the  failure 

Aetlon  by  Drawwo  a^alnct  Drawor  of  to  appoint  a   guardian  ad  littm    for 

Order.  —  Where    a    creditors'    bill   is  minor  defendants, 

brought  by    the  drawee  in  an  order  1.  Besley    v.   Lawrence,    11    Pftigt 

against  the  maker,  there  is   no    ne-  (N.  Y.)  581;  Swan  Land,  etc.,  Co.  v. 

cessity    of     making    the    person    in  Frank,  148  U.  S.  60^. 

whose  favor    the  order  is  drawn,  a  In  the  latter  case  it  was  held  that  a 

party.    Stone  v»  Anderson,  26  N.    H.  corporation  was  a  necessary  party  de- 

506.  fendant  to  a  bill  to  reach  assets  of  the 

TUt  Stalo.— In  Miers  v,  Zanesville,  corporation   which  had  been  distrib* 

etc..  Turnpike  Co.,  iz  Ohio  273,  the  uted  amonff  its  stockholders, 

state  was  a  subscriber  to  the  stock  of  a  See  also  Wallace  v,  Eaton,  5  How. 

corporation,  and  it  was  held  that  the  Pr.  (N.  Y.  Supreme  Ct.)  99,  3  Code 

state  should  not  have  been  made  a  Rep.  <N.  Y.)  i6z,  wherein  the  judg- 
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ment  debtor  was  held  to  be  a  neces-  whom  the  creditor  has  released.  Penn 

sarj  party  to  a  suit  brought  to  remove  v.  Bahnson,  89  Va.  353. 

an    assignee   and    to  have  a  receiver  Dofondant  Not  Barred  wttb  Proceia  In 

appointed.  AotUm  at  Law.— Where  a  judgment  is 

As  to  the  joinder  of  all  debtors,  see  rendered  against  the  makers  and  in- 

the    following     cases:      Thomas    v,  dorsers  of  a  note,  the   indorsers  are 

Adams,  30  111.  37 ;  Rankin  v.  Roths-  entitled  to  have  the  makers  made  par- 

child*  78    Mich.  10;     Van  Cleef    v,  ties  to  a  defendant  creditor's  bill,  un- 

Sickles,  5  Paige  (N.   Y.)  505 ;    Brad-  less  they  are  wholly  irresponsible  and 

ner  V.  Holland,  33  Hun  (N.  Y.)  388,  destitute  of  property ,  so  that  they  may 

fo//&wsm^  CYdld  V.  Brace,  4  Paige  (N.  be  charged  with  the  payment  of  the 

Y-)  309;  Fox  V.  Moyer,  54  N.  Y.  135;  whole  debt  in  the  first  instance,  al- 

Wilaon  v.  Dale,  5  Ind.  163.  though   one  of  the  makers  was  not 

Ownenblp  of  Property  ta  Beyerally.^ —  served  with  process  in  the  action  at 

The  fact  that  the  judgment  debtors  law.    Van  Cleef  v.  Sickles,  5  Paige 

own  the  property  sought  to  be  reached  (N.  Y. )  505. 

in   severalty  is  no    reason  why  they  Allegattona   Bxcvaliiff    Noidoliider  of 

should  not  be  joined  as  defendants.  Joint   Debtor.  —  An  allegation  of  the 

Bradner  v,  Holland,  33  Hun  (N.  Y.)  complainant,  that,  from  the  infornm- 

38B.  tion  he  had  obtained  and  the  advice 

Prawer    and   IndorBer  of    Note. — A  of  his  counsel  thereon,  he  was  afraid 

creditor  who  has  recovered  separate  he  should  have  to  pay  costs  if  he  made 

judgments  against  the  drawer  and  in-  certain  of  the  joint  debtors  parties  de- 

dorser  of  a  note,  need  not  file  his  bill  fendant,  is  not  equivalent  to  an  allega- 

against  them  jointly,  after  the  return  tion  that  such  debtors  are  wholly  irre- 

o?    the  executions    unsatisfied    as    to  sponsible  and  destitute  of  property ,  and 

both.    Austin    v,    Figueira,  7   Paige  doesnot  justify  the  complainant  in  fail- 

(N.  Y.)  56.  ing  to  make  them  parties  defendant. 

In  Shenandoah  Valley  Nat.  Bank  v.  The  fact  that  such  debtors  are  wholly 

Bates,   30  W.   Va.   310,   the  original  destitute  of  property  should   be  dis- 

debt  of  the  plaintiff  was  a  note,  and  tinctly  averred  in  the  bill,  either  posi- 

the    liability  of    the    maker  and    in-  tively  or  upon  the  plaintiff's  informa- 

dorsers  was  several  and  in  the  order  tion  and  belief,  so  that  the  adverse 

in  which  the  name  of  each  was  given,  party  may  take  issue  thereon,  if  he 

It  was  held  that  in  a  suit  in  which  the  thinks  proper  to  do  so,  in  his  plead- 

plaintiff  sought  to  reach  the  property  ing  or  answer.    Van  Cleef  v.  Sickles, 

of  the  last   indorser,  as  it  was  neces-  5  Paige  (N.  Y.)  505,  reversing  3  Edw. 

sary  to  make  the  maker  and  all  the  Ch.  (N.Y.)393. 

preceding  indorsers,   or  their   repre-  Primary  Liahiliiy  of  One  Debtor. — 

sentatives,  parties  defendant,  it  neces-  A  general  averment  that  the  defendant 

sarily  followed  that  all    the    several  is  primarily  liable  for  the  payment  of 

creditors  of  the  respective  defendants  the  obligations  upon  which  the  judg- 

who  had  obtained  judgments  against  ment  was  recovered,  is  too  indefinite 

any  of  them,  should  also  be  made  par-  to  excuse  the  plaintiff  from  making 

ties,   in  order  that  the  liens  against  the  other  judgment  debtors  parties, 

such  defendants  might  be  ascertained.  Strange  v.  Longley,  3  Barb.  Ch.  (N. 

and  the  priority  of  the  plaintiff's  judg-  Y.)  650. 

ment  fixed  as  between    the  plaintiff  Order  Opening  Judgment  as  to  One 

and  the  other  judgment  creditors  of  Defendant. — Where  an  action  is  brought 

their  common  debtor.  against  joint  debtors,  and  judgment  is 

Statute  Autliorlilng  Beleaae  of  One  of  recovered  without  process  being  served 

Joint  Otdlgora.  —  Under    Code  Va.,  ^  upon  one  of  them,  and  he  subsequently 

3856  et  seq,t  providing  that  a  creditor  obtains  an  order  opening  the  judgment 

may  compound  or  compromise  with  any  and  letting  him  in  to  defend  the  action, 

joint  contractor,  or  coobligor,  and  re-  and  providing  that  such  order  should 

lease  him  from  any  liability  on  his  in  no  manner  estop  the  plaintiffs  from 

contract  or  obligation,  without    im-  taking  any  proceedings    against  the 

pairing  the  contract  as  to  the  other  other  defendants  for  the  purpose  of 

joint   contractors,    or   coobligors,    a  collecting  the  judgment,  the  plaintiffs 

creditors'    bill    may    be    maintained  may  file  a  creditors'  bill  against  the 

against    the  obligors   who  have  not  defendants  as  to  whom  the  judgment 

been  released,  without  joining  those  was  permitted  to  stand,  without  join- 
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is  insolvent.^ 

b.  Suits  to  Set  Aside  Fraudulent  Conveyances.— The 

Dtbtor  is  an  indispensable  party  defendant  to  a  suit  to  set  aside 
fraudulent  conveyances.^ 

ing  the  other  defendant.    Commercial  debtors  were  held  to  be  necessary  par- 
Bank  V.  Meach,  7  Paige  (N.  Y.)  448.  ties  defendant  in  suits    hy  receivers 

1.  Wilson  V,  Dale,  5  Ind.  163;  Wil-  appointed  in  supplementary  proceed- 
liams  V,  Hubbard,  i  Mich.  446;  Rankin  ings. 

V.  Rothschild,  78  Mich.  10;  Van  Cleef  Miller  v.  Hall,  70  N.  Yv  250,  affirmed 

V.    Sickles,    5    Paige    (N.   Y.)    505;  40  N.  Y.  Super.  Ct.  a63,  wherein  it 

Blackett  f^.  Laimbeer,  iSandf.  Ch.  (N.  was  determined    that    the   judgment 

Y.)366;  Austin  v.  Figueira,  7  Paige  debtor  is  a  necessary  party  defendant 

(N.  Y .)  56.  to  an  action  to  reach  the  proceeds  of  a 

See  also  Union  Nat.  Bank  v.  War-  mortgage  fraudulently  assigned.    Ty- 

ner,  12    Hun  (N.  Y.)  306,  wherein  it  ler  v.  Hamblin,  11  Heisk.  (Tenn.)  153. 

was  determined,  in   an  action  to  set  Birdwell    v.    Butler,   13    Tex.  338, 

aside  a  fraudulent  conveyance  of  indi-  wherein  it  was  held  that  the  fraudulent 

vidual  property  made  by  one  of  two  grantor  was  jointly  liable  for  costs  with 

joint    debtors,    that    the  other   joint  Uie  fraudulent  grantee,  although  the 

debtor,  against  whom  the  creditor  had  former  disclaimed  ownership,  and,  on 

exhausted  all  his  legal  remedies,  was  that  ground,  asked  that  the  suit  as  to 

not    a    necessary    party,     following  him  be  dismissed. 

Fox  tr.  Moyer,  54  N.  Y.  125,  a  case  BaMons    tut   Beqnlrlag    Jolndnr    of 

in  which   the  plaintiff  had  issued  an  Debtoir. — In   Spear  v.  Campbell,  5  111. 

execution  against  both  judgment  debt-  424,  the  necessity  for  making  the  judg- 

ors,  to  the  sheriff  of  the  county  where  ment  debtor  a  party  is  explained  in  the 

they  resided,  which  had  been  returned  followine  language :  *'He  might  be  in- 

unsatisiied.    It  was  held  that  the  cred-  terested  m  sustaining  the  conveyance 

itor  might  sue  to  set  aside  a  fraudulent  which  he  had  made,  and  he  certainly 

conveyance  made  by  one  of  the  debt-  should  be  allowed  the  privilege  of  in- 

ors  without  joining  the  other  debtor,  sisting  and  proving  that  it  was  made  in 

without  regard  to  the  solvency  or  in-  good  faith,  for  a  valuable  considera- 

solvency  of  the  latter.  tion,  and  without  any  design  to  defraud 

2.  Harris  v.  Moore,  72  Ala.  507 ;  Al-  the  complainants,  or  hinder  or  delay 
len  V.  Tritch,  5  Colo.  222^  followed  in  them  in  the  collection  of  their  debts. 
McPhee  v,  O'Rourke,  10  Colo.  301 ;  A  decree  invalidating  his  conveyance 
Stephens  v.  Whitehead,  75  Ga.  294;  might  result  in  an  eviction  of  his 
Spear  v,  Campbell,  5  111.  424.  grantee,  who  would  turn  upon  him  and 

Robinson  v.  Davis,  11  N.  J.  Eq.  302,  seek  to  make  him  liable  for  the  failure 
wherein  the  object  of  the  bill  was  to  of  title.  Such  a  decree,  made  in  a  pro- 
vacate  and  enjoin  the  enforcement  of  ceeding  to  which  he  was  not  in  any 
a  decree  foreclosing  a  mortgage  which  manner  a  party,  and  of  which  he  had 
had  been  paid  and  fraudulently  kept  no  notice,  actual  or  constructive,  might 
on  foot  for  the  purpose  of  defrauding  be  productive  of  gross  and  glaring  in- 
creditors.  justice.  In  every  point  of  view,  we  are 
Hunt  V.  Field,  9  N.  J.  Eq.  36,  where-  clearly  of  the  opinion  that  the  judg- 
in  the  bill  was  filed,  by  an  attaching  ment  debtor  was  not  only  a  necessary 
creditor,  to  avoid  a  fraudulent  disposi-  but  an  indispensable  party." 
tion  of  the  property  attached.  But  see,  contra^  Taylor  v,  Webb,  54 
Hammond  v,  Hudson  River  Iron,  Miss.  36,  wherein  the  court  says :  "It 
etc.,  Co.,  20  Barb.  (N.  Y.)  378,  wherein  is  said  in  some  of  the  cases  that  the 
the  debtor  had  an  interest  in  the  prop-  fraudulent  grantor  should  be  joined, 
erty  assigned,  the  same  having  been  because  it  is  his  conduct  that  is  to  be 
transferred  as  security  only.  Shaver  investigated;  but  the  object  of  the  pro- 
t;.  Brainard,  29  Barb.  (N.  Y.)  25.  ceeding  is  to  reach  property,  not  char- 
Allison  V.  Weller,  66  N.  Y.  614,  af-  acter,  and  however  valuable  the  latter 
firmed  in  6  Thomp.  &  C.  (N.  Y.)  291,  may  be  in  another  forum,  and  a  differ- 
3  Hun  (N.  Y.)  608,  and  Palen  v.  Bush-  ent  form  of  action,  it  is  not  perceived 
nell,  18  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  how  the  assailment  of  it  can  entitle  the 
301,  in  which  three  cases  the  judgment  party  to  be  heard  in  a  proceeding  like 

542  Volume  V. 


FartlN.                               CREDITORS  *  BILLS.  The  Defendant. 

TlM  Itandnlcttt  enntee,  when  the  title  still  remains  in  him,  is  a 

necessary  party  defendant  *}  and  unless  he  is  impleaded  the  bill 
will  not  operate  as  constructive  notice  to  a  purchaser  pendente  lite^ 

After  ItandnlABk  Onatee  hM  Ooayeyed  to  Othen.  —  Accord- 
ing to  the  weight  of  authority,  the  fraudulent  grantee, 
after  he  has  conveyed  the  premises  to  others,  is  not  a  nec- 
essary party,  although  it  is  not  improper  to  join  him,'   but  his 

this.    The  truth  is,  that  it  is  a  proceed-  Gray    v.  Schenck,    4    N.   Y.  460, 

ing  fjr  reiff ;  and  while  the  complainant  wherein   Gardiner,  J.,  says:    "Upon 

may,  if  he  chooses  to  do  so,  join  as  de-  the  ordinary  principles   upon  which 

fendants  all  who  are  connected  with  justice  is  administered    in    courts  of 

the  property  or  the  transactions  to  be  equity,  he  could  not  be  convicted  of 

investigated,  he  is  only  compelled  to  a  fraud,  or  deprived  of  his  property, 

join  those  in  whom  the  legal  title  rests,  without  actual  or  constructive  notice 

or  those  who  have  a  beneficial  interest  of  the  suit,  and   an    opportunity  of 

to  be    a£fected."      Citing    Smith  v,  making  his  defense.     Any  exception 

Grim,  36  Pa.  St.  95 ;  Dockray  v.  Ma-  to  a  rule  so  manifestly  just  must  be 

son,  48  Me.  178;  Merry  t;.  Fremon,  44  established   by    the    complainant,    as 

Mo.  518;  Cornell  v.  Radway,  22  Wis.  the     legal    presumption     would     be 

a6o,    and  disapproving  Gaylords  v.  against  it." 

Kelshaw,  i  Wall.  (U.  S.)  81.  See  also    McCutchen  v,  Pigue,   4 

See  also  Wallace  v,  Eaton,  5  How.  Heisk.  (Tenn.)  565,  wherein  the  heir 

Pr.  (N.  Y.  Supreme  Ct.)  99,  3  Code  of   a  deceased  grantee    was    made  a 

Rep.  (N.  Y.)  161,  from  which  it  would  party  defendant. 

seem   that  where  a   suit   is  brought  See,  contra^  Sockman  v.  Sockman, 

against  the  grantees  in  a  fraudulent  18  Ohio  366,  wherein  the  court  says : 

conveyance,   and    no  other  relief    is  "A  judgment  creditor  may  proceed 

sought  than  to  have  the  conveyance  in  chancery  when  a  deed  is  resting 

declared  fraudulent,  and  to  compel  the  upon    the     title    of    the    debtor,    as 

grantees  to  account  for  the  property  well    as    for    other    causes.    And    if, 

received  by  them,  the  debtor  is  not  a  by  his  bill,  he  presents  a  case  which 

necessary  party.  the  court  will  recognize  as  sufficient, 

Jotnt  DeMoira. — Defendants  who  were  if  any  party,  even  the  judgment  debtor 

partners  and  joint  debtors,  and  who  alone,  is  before  the  court,  jurisdiction 

were  actuated  by  a  common  purpose  is  acquired    over  the  subject-matter 

with  respect  to  the  disposition  of  their  and  over  the  defendant ;  and  a  decree 

property,  joint  and  several,  may  be  ordering  a  sale  in  aid  of  a  judgment  at 

joined  as  parties  defendant.     Royer  law  is  not  void,  so  that  it  can  be  im- 

Wheel  Co.  v.  Fielding,  61  How.  Pr.  peached  collaterally.    It  will  operate, 

(N.  Y.  Supreme  Ct.)  437,  fl^rmerf^*^  to  some  extent,  to  support  the  con- 

if^OT.  Roger  Wheel  Co.  t;.  Fielding,  18  veyance  which   it  directs;   and  such 

N.  Y.  Wkly.  Dig.  409.  conveyance  will  be  good  till  a  better 

Under  Otr.  Code  La.,  arts.  1972,  1975,  title  is  shown;  it  will  at  least  be  good 

the  debtor  is  a  necessary  party  to  a  against  a  fraudulent  conveyance." 

revocatofT  action  unless  the  complain-  The   Administrator   of  a  Frandnlent 

ing  creditor  has  obtained  judgment  Qnmtee  has  no  interest  in    the  land 

against  the  debtor.    Block  v,  Marks,  conveyed  and  is  not  a  necessary  party, 

47  La.  Ann.  107.  and  where  land  descended  to  an  only 

1.  Weightman  v.  Hatch,  17  111.  281 ;  child  it  was  sufficient  to  make  him  a 

Chicago,  etc..  Bridge  Co.  v.  Fowler,  party  defendant.  McCutchen  v,  Pigue, 

55  Kan.  17;  Jackman  v.  Robinson,  64  4  Heisk.  (Tenn.)  565. 

Mo.  289;  Allison  v.  Weller,  66  N.  Y.  2.  Miller  v.  Sherry,  2  Wall.  (U.  S.) 

614,  affirming  d  Thomp.  &  C.  (N.  Y.)  237,  citing  Carr  v,  Callaghan,  3  Litt. 

291,  3  Hun  (N.  Y.)  608;  Edmeston  v.  (Ky.)  365. 

Lyde,  i  Paige  (N.  Y.)  637,  wherein  8.  Stout  v.  Stout,  77  Ind.  537;  Wal- 

it  is  said,  that  **  a  decree  against  the  ter  7^    Riehl,  38  Md.  211;    Jackman 

fraudulent  assignor  would  not  *  *  *  v.  Robinson,  64  Mo.  289;  Randolph 

give  any  right  to  the  property  in  the  v.  Daly,  16  N.  J.  Eq.  313;  Whitney  v. 

hands  of  the  assignee."  Robbins,  17  N.  }.  Eq.  360;  Jessup  v, 
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grantee  is  a  necessary  party.^ 

All  PurtUiyftatf  in  Vravd. — ^And,  in  general,  all  participants  in  the 

fraud  of  the  debtor  are  proper  parties  defendant,  and  cases  are 
not  wanting  wherein  it  was  held  that  they  are  necessary  parties 
defendant.^ 

Hulse,  29  Barb.  (N.  Y.)  539;  Pullman  chaser  from  a  fraudulent  grantee  need 

V.  Stebbins,  51  Fed.  Rep.  10.  not  be  made  a  party  defendant;  and 

Herzog  v.  Weiier,  24  W.  Va.  199,  a  Thornberrj  v,  Biaxter,  24  Ark.  76,  in 

case  where  the    conveyance    by    the  which  case  the  object  of  the  bill  was 

grantee  was  made  pursuant  to  a  fraud-  to  set  aside  a  fraudulent  deed  of  trust, 

ulent  scheme  to  put  the  property  be-  It  was  held  that  where  the  creditors 

yond  the  reach  of  creditors ;  the  court  elect  to  subject  the  proceeds  of  sales 

saying:  **The  rule  is  undeviating,  that  made  by  the  trustee  instead  of  the 

no  person  need  be  joined  in  a  suit  in  property  sold,  it  is  not  necessary  to 

equity,  either  as  plaintiff  or  defendant,  join  the  trustee's  grantees  as  parties 

upon  the  ground    merely  of  having  defendant. 

been  a  party  to  the  contract  or  trans-  Purduisen  Fandante  Lite. — Grantees 

action,  if  he  is  no  longer  interested  in  of  a  fraudulent  grantee,  who  have  pur- 

the  controversy,"  citing  Scott  v.  Lud-  chased  pending  the  suit,  need  not  be 

ington,  14  W   Va.  387.  made  parties,  as  they  are  in  no  better 

But  see  Ward  v.  Hollins,  14  Md.  167,  condition    than    those    under   whom 

wherein  the  court  says :  **AU  parties  to  they  claim,  and  to  make  them  parties 

the  deed  are  necessary  and  proper  par-  would   result  in    interminable  delay, 

ties  to  this  cause,  without  whom  no  Schaferman  v,  O'Brien,  28  Md.  565 ; 

valid  decree  can  be  passed."  Price  v.  Thrash,  30  Gratt.  (Va.)  515. 

The  bmnedlato  Orantor  of  an  inno-  See  also  Morton  v.  New  Orleans,  etc., 

cent  purchaser  should  be  made  a  party  R.  Co.,  79  Ala.  590. 

to  the  suit,  because,  unless  such  grantor  2.  Doherty  v.  HoUiday,  137  Ind.  282, 

is  made  a  party,  he  will  not  be  bound  wherein  it  was  considered  proper  to 

by  the  decree,  and  may,  notwithstand-  join  with  the  debtor  one  who  had  col- 

ing  a  revocation  of  the  conveyances,  luded  with  the  debtor, 

recover  the  unpaid  purchase  price  from  Ward  i».  Hollins,  14  Md.  158,  where- 

the  innocent    purchaser.    Winans  v,  in  it  was  held  that  all  parties  to  the 

Graves,  43  N.  J.  £q.  263.  fraudulent  deed  were  not  only  proper 

Penons  in  tbePouoMlon  of  Property. —  but  necessary  parties  to  the  bill,  and 

Where  the  object  of  the  bill  is  to  set  that  without  them  no    valid    decree 

aside  a  collusive  and  fraudulent  judg-  could  be  rendered, 

ment,  constables  who  have  personal  Snodgrass  v,  Andrews,  30  Miss.  472, 

property    in    their    possession,   upon  wherein  it  is  laid  down  broadly  that 

which  they  have    levied    executions,  every  one  connected  with  the  fraudu- 

may  be  made  parties  defendant,  al-  lent  transaction  may  be  made  a  party 

though  no  personal  decree  is  sought  defendant,  citing  Butler  v.  Spann,  27 

against  them.     Buckner  xk  Abrahams,  Miss.  234;  Robinson  v,  Davis,  11  N.  }. 

3  Tenn.  Ch.  346.  Eq,  302;  Randolph  v,  Daly,  16  N. ' . 

Tlilrd  Perioas  Having  Interest  In  the  £q.  313 ;  in  which  last  case  it  was  al- 

Property. — To  a  bill  to  set  aside  a  fraud-  leged  that  the  judgment  debtor  and 

ulent  assignment  of  a  lease,  one  who  is  his  wife  conveyed  land  to  a  third  per- 

interested  with  the  judgment  debtor  as  son,  who  reconveyed  it  to  the  wife,  and 

an  owner  of  the  lease  is  a  necessary  that  the  wife  thereupon  conveyed  it  to 

party.     Remsen  v.  Hay,  2  Edw.  Ch.  the  judgment  debtor's  father,  in  whom 

(N.  v.)  544.  the  legal  title  was  at  the  time  of  the 

1.  Redden  v.   Potter,   16  III.  App.  61ing  of  the  bill.  It  was  held  that  the 

265 ;  Low  V,  Pratt,  53  111.  438 ;  Potter  wife  was  a  proper  party. 

V,    Stevens,    40    Mo.    229;    Sage    v,  Boyd  v,  Hoft,  5  Paige  (N.  Y.)  65, 

Mosher,  28  Barb.  (N.  Y.)   287;   Bre-  is  authority  for  the  proposition  that 

yard  v.  Summar,  2  Heisk.  (Tenn.)  97;  every  person  in  any  degree  participat- 

Winslow  V,  Dousman,  18  Wis.  456.  ing  in  the  fraudulent  transfer  of  the 

But  see,  contra^  Bryant  t^.  Young,  21  debtor's  property  should  be  united  in 

Aia*  36^»  holding  that  a  bona  fide  pur-  the  suit. 
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of  property  fraudulently  conveyed,  according  to  the 
weight  of  authority,  need  not  be  made  parties  defendant.^ 

See  further  Bank  of  British  North  erence,  by  suffering  judgment  by  de« 
America  v.  Suydam,  6  How.  Pr.  (N.  fault  against  the  debtor  in  attachment 
Y.  Supreme  Ct.)  379,  authorizing  the  suits,  may  be  joined  as  parties  de- 
joinder  as  parties  defendant  of  all  per-  fendant.  Block  v,  Marks,  47  La.  Ann. 
sons  as  to  whom  a  fraudulent  combi-  107. 

nation  is  alleged,  folUra/ing  Brady  v,  1.  In  Venable  v.  U.  S.  Bank,  2  Pet. 

McCosker,    i    N.   Y.    221 ;   National  (U.  S.)  107,  it  was  determined  that  a 

Broadway    Bank    v.   Yuengling,    58  mortgagee  holding  a    mortgage    on 

Hun    (N.    Y.)   474,    wherein  it   was  property  fraudulently  conveyed,  which 

determined    that     to    an    action    to  was  made  before  the  execution  of  the 

set  aside  a  conveyance,  made  pursuant  fraudulent    conveyance,    was    not    a 

to  an  agreement  between  the  debtor,  necessary  party  to  a  bill  which  did  not 

certain  creditors  of  the  debtor,  and  attack    the    mortgage,    and  that  the 

others,  all  parties  to  such  an  agree-  court  had  power,  without  the  mort- 

ment  should  be  made  parties  defend-  gagee  being  brought  in  as  a  party,  to 

ant;  and  Hammond  v.  Hudson  River  render   &  decree  which  did  not  au- 

Iron,  etc,  Co.,  20  Barb.  (N.  Y.)  378,  thorize  any  sale  of  the  property,  but 

wherein  it  was  held  that  parties  who  merely  removed  out  of  the  way  the 

are  charged  with  fraudulent  and  unlaw-  fraudulent  conveyance  which  obstruct- 

ful  acts,  and  with  efforts  to  hinder  and  ed  a  sale  at  law  under  the  judgment 

delay  the  plaintiffs  in  the  collection  of  and  levy. 

their  debts,  are  proper  parties,  inde-  In  Walter  f.  Rlehl,  38  Md.  211,  it 

pendently  of  any  claim  that  they  may  was    determined    that    a    mortgagee 

set    up    as    owners    of    the  property  whose    debt    was    not  due    was   not 

sought  to  be  reached.  a  necessary  party,  and  that  a  clause  in 

Partaer  of  Ttaudulant  Orantor.  —  the  decree  that  the  trustee  should  con- 
Where  the  sole  object  of  the  bill  is  to  vey  the  property  to  the  purchaser  free 
have  the  individual  property  of  a  part-  from  all  claims  of  parties  to  the  cause, 
ncr,  which  he  is  alleged  to  have  con-  "and  those  claiming  by,  from,  or  un- 
▼cyed  in  fraud  of  creditors,  applied  in  der  them,  or  either  of  them,"  did  not 
satisfaction  of  a  judgment  against  the  affect  the  interests  of  any  one  not  a 
firm,  and  no  fraud  or  concealment  of  party  to  the  suit.  But  it  was  left  un- 
the  property  is  imputed  to  the  other  determined  whether  or  not,  under 
partner,  no  discovery  is  sought  from  ^ome  circumstances,  the  mortgagee  is 
him  and  no  relief  is  imputed  or  held  an  indispensable  party, 
against  him,  he  is  neither  a  necessary  See  also  Trego  v.  Skinner,  42  Md. 
nor  a  proper  party.  Randolph  tu  Daly,  426,  wherein  land  had  been  purchased 
16  N.  J.  Eq.  313.  with  the  debtor's  money  in  the  name 

FiirelUM«r    In   Balialf  of  DoMor    at  of  another,  and  the  grantee  had  mort- 

SxocntioB    Bale. — Where  land   of  the  gaged  the  premises.  It  was  determined 

debtor  is  sold  under  an  execution,  and  that,  as  the  validity  of  the  mortgage 

bid  in  for  the  benefit  of  the  debtor  by  one  was  not  attacked,  the  mortgagee  was 

who  has  made  advances  to  the  debtor,  not  a  necessary  party, 

such  person  is  not  a  necessary  party  But    see    LeDuc    v,    Brandt,    no 

to  a  suit  by  a  judgment  creditor  who  N.  Car.  289,  and  Hinson  v,  Adrian, 

had  issued  an  execution  without  avail.  86  N.  Car.  61 ;  the  latter  case  holding 

Edmestonv.  Lyde,  I  Paige(N.  Y.)637.  that  all  prior  incumbrancers  must  be 

Attorney  Partlolpatliif  In  Ftaud. — **In  made  parties.  It  was  held  that  all 
cases  of  this  nature,  if  any  charge  of  creditors  having  liens  upon  the  prop- 
fraud  is  made  in  which  the  attorney  erty  were  entitled  to  be  heard  and 
participated,  and  such  participation  is  have  their  liens  protected, 
set  up  in  the  bill,  the  attorney  may  See  further  Voorhees  v,  Reford,  14 
properly  be  made  a  party,  although  N.J.  Eq.  155,  wherein  the  object  of  the 
he  may  not  be  a  necessary  party.'*  bill  was  to  declare  property  fraudu- 
Sweetv.  Converse,  88  Mich.  i.  lently  conveyed  to  be  subject  to  the 

m    LoQlfllana,     creditors    who    are  lien  of  attaching  creditors, 

charged  to  have  combined  with  the  There  Is  No  Impropriety  in  making  a 

defendant  to  secure  a  fraudulent  pref-  mortgagee  who  has  a  junior  mortgage 
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loiBdff  of  Two  or  Koro  enatoM. — It  is  well  settled  that  where  there 
is  a  common  plan  for  the  commission  of  fraud,  and  in  pursuance 
of  thiscommon  design  individual  conspirators  take  deeds  in  sever- 
alty, all  the  parties  to  the  scheme  are  proper  parties  to  an  action  to 
undo  the  wrong  accomplished  }  and,  according  to  the  weight  of 
authority,  the  grantees  in  several  and  distinct  conveyances  may  be 
joined,  sdthough  no  conspiracy  or  common  purpose  to  defraud 
creditors  is  alleged  to  have  existed  among  them.^ 

a  part^  defendant.    Manchester  v.  Mc-  only   in    their  operation  against  the 

Kee,  9  111.  511;   Walter  i;.  Riehl,  38  complainant's  remedy  at  law,  but  in 

Md.  211.  the    relief    which    is    to    be    admin- 

I.  Planters',  etc.,  Bank  v.  Walker,  7  Istered." 
Ala.  926;  Stephens  v.  Whitehead,  75  See  further  Pullman  v,  Stebbins,  51 
Ga.  194;  Bobbin.  Bobb,  8  Mo.  App.  Fed.  Rep.  10;  Boyd  v,  Hoyt,  5  Paise 
257:  Watts  v.  Wilcox  (Supreme  Ct.),  (N.  Y.)6k;  New  York,  etc.,  R.  C^. 
13  N.  Y.  Supp.  492;  Fellows  V.  Fei-  r\  Schuyler,  17  N.  Y.59a;  Chase  t;. 
lows,  4  Cow.  (N.Y.)  682, 15  Am.  Dec.  Searles,  45  N.  H.  511;  Hamlin  v, 
413;  Brinkerhoff  v»  Brown,  6  Johns.  Wright,  23  Wis.  491. 
Ch.  (N.  Y.)  1^9;  America  Bank  v,  toYoral  OonYoyanoeo  by  Bovoral  DoM- 
Pollock,  4  Edw.  Ch.  (N.  Y.)  215;  ora. — Where  a  judgment  has  been  re- 
Corn,  t;.  Drake,  81  Va.  305;  Almond  covered  against  several  judgment  debt- 
V.  Wilson,  75  Va.  613.  ors,    and    one    of  them  1ms   made  a 

In  Fellows  v.  Fellows,  4  Cow.  (N.  fraudulent  conveyance  to  one  grantee, 

Y.)  682,  Sutherland, }.,  says:  *' If  all  the  and  another  has  made  a    fraudulent 

parties  to  a  fraudulent  transaction  like  conveyance  to  another  grantee,   and 

this  cannot  be  called  to  an  account  in  still  another  has  made  a  like  convey- 

one  suit,  it  is  in  the  power  of  dishon-  ance  to  a  third  grantee,  it  is  proper  to 

est  debtors,  by  a  distribution  of  their  unite  all  of  these  debtors    and  their 

property  in   minute    portions  among  several    fraudulent    grantees    in    one 

their  relations  and  friends,  to  defraud  common  bill.     One  judgment  and  one 

their  creditors  and  .<et  them  at  defiance  object  of  the  bill — the  satisfaction  of  the 

with  impunity.    The  expense  and  de-  judgment — and  a  common  purpose  to 

lay    of    separate  suits    would    render  defraud  the  creditor^  constitute  a  quite 

their  prosecution  worse  than  useless  sufficient  link  to  take  the  bill  out  of 

for  all  purposes  of  indemnity  or  re-  the    objection     of      multifariousness, 

lief.      The    establishment  of    such   a  Harrison  v,  Hallum,  5  Coldw.  (Tenn.) 

doctrine  would  be  most  mischievous,  525. 

and  I  am  persuaded  that  it  has  as  little  9.  Planters',  etc.,  Bank  v.  Walker, 

foundation  in  authority,  as  it  certainly  7   Ala.   926;    Allen    v.    Montgomery 

has  in  the  large  and  comprehensive  R.  Co.,  11  Ala.437;Lfehman  v.Merer, 

principles  of  substantial  justice    and  6^  Ala.  306;  Robinson  v,  Springfield 

equity."  Co.,  21  Fla.  238;  Bauknight  v.  Sloan, 

See  also  Way  v,  Bragaw,  16  N.}.  £q.  17  Fla.  28a.;  Trego  v.  Skinner,  42  Md. 

213,  wherein  it  was  charged  that  each  426;  Nortn  xk  Bradway,  9  Minn.  183; 

grantee  was  colluding  with  the  debtor  Hamilton  v,  Mississippi  College,    52 

in  order  to  defraud  his  creditors,  and  Miss.  65 ;  Waller  v.  Shannon,  53  Miss, 

the  complainant  was  permitted  to  join  500;  Donovan  v.  Dunning,  69  Mo. 436; 

the  grantees  in  the  distinct  convey-  Chase  v.  Searles,  45  N.  H.  5x1;  Ran- 

ances,  the  court  saying :  "The  grounds  dolph  v,  Daly,  16  N.  J.  Eq.  313;  Red- 

of     suit     are    not    wholly     distinct  mond  v.  Dana,  3  Bosw.  (N,  Y.)6ij;; 

and  unconnected.     They  form   parts  Jacot  r.   Boyle,   18  How.  Pr.  (N.  Y. 

of  a  series    of  transactions,   or  of   a  Supreme  Ct.)  106;  Reed  t^.  Stryker,  4 

course    of   dealing,    by   which   it    is  Abb.   App.  Dec.  (N.  Y.)26,  12  Abb. 

alleged  that  the  debtor  is  seeking  to  Pr.  (N.  Y.)47,  reversing  6  Abb.  Pr. 

defraud  his  creditors.    They  all  tend  (N.  Y.)  109. 

to  one  end.  the  defeat  of  the  plaintiff's  Dawson  Bank  v*  Harris,  84  N.  Car. 

claim,  and,  although  it  is  sought  to  206,  wherein  the  court  says  that  ''the 

set  aside  two  distinct  incumbrances,  essential  unity  of  the  proceeding  con- 

they  are    necessarily  connected,    not  sists    in    the   fact    that    the    debtor's 
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ftattdulmt  PvToltMe  of  Property  in  Vame  of  Volunteer. — Whefe  the  object 
of  the  bill  is  to  reach  property  which  the  debtor  has  purchased 
and  fraudulently  procured  to  be  conveyed  to  a  volunteer,  the 
grantor  is  not  a  necessary  party  ;^  but  it  is  proper  and  advisable 

own  property  is  alone  sought  to  be  ap-  not  sufficient  that  the  defendants  are 

propriated  to  his  own  debt;''   State  'V,  all  concerned  in  some  general  charge, 

Foot,  27  S.  Car.  340 ;  Williams  v,  Neel,  such  as  fraud  on  the  part  of  the  debtor, 

10  Rich.  Eq.  (S.  Car.)338,73  Am.  Dec.  or  that,  as  grantees  of  distinct  prop- 

94;  Barkley  v,  Barklej,  14  Rich.  £q.  erties  by  distinct  convejances,   they 

(S.  Car.)  12.  obtained  title  through  him,  but  that  all 

Hamlin   v,  Wright,    23   Wis.   ^91,  the  defendants  should  at  least  have  an 

wherein  the  court  8a78:  **The  object  interest  in  the  principal  point  in  issue 

of  such  a  suit  is  to  reach  the  property  in  the  case,  is  surely  of  some  value  as 

of  the  debtor.  And  the  fact  that  all  the  a  general  test.   In  cases  like  the  present 

grantees  have  become  accessory  to  the  it  would   be  decisive,"  disapproving 

fraudulent  attempt  of  the  debtor  to  Boyd  v,   Hoyt,  5  Paige  (N.   Y.)  65, 

place   his    property  beyond  his  cred-  which  went  distinctly  beyond  Fellows 

itors'    reach,  gives  them  such  a  com-  v.    Fellows,    4    Cow.    (N.    Y.)    701, 

xnon  connection  with  the  subject-mat-  although  the  decision  was  based  on  the 

ter  of  the  suit,  that  they  may  be  joined,  authority  of  that  case. 

although   the  purchase  01  each   was  NecMiity  to  Joia  Savaral  QrantMs. — 

distinct  from  tne  others,  and  each  is  The  creditor,  where  there  are  several 

charg^ed  only  with  participating  in  the  fraudulent  conveyances,  may  bring  a 

fraud  in  respect  to  his  own  purchase.''  bill    to  vacate    such  of    them  as  he 

Citing  Blake  v.  Van  Tilborg,  31  Wis.  chooses,  and  need  not  ferret  out  all  of 

672.  them  in  order  that  the  equities  may  be 

See  also   Chase  v.  Searles*   45   N.  adjusted  between  the  fraudulent  gran- 

H.   51 19  wherein   the  court  explains,  tees.    The   latter  cannot  insist  upon 

that   "  the  right  or  claim  of  the  plain-  any  such  equity  in  their  behalf.    Mar- 

tiff  is  the  same  in  respect  to  all  the  de-  shall  First  Nat.  Bank  v,  Hosmer,  ^ 

fendants,  that  is,  *  •  «  he  seeks  to  set  Mich.   200;  Janvrin  t'.  Curtis,  63  N. 

aside  all  these  conveyances  made  by  H« 312, c//f«^Chamberlay net; .Temple, 

the  same  defendant,  in  order  to  accom-  2  Rand.  (Va.)  384,  Brice  v.  Myers,  5 

plish  a  single  object,  viz.,  the  satisfac-  Ohio   121,  and  Cornish  v,  Clark,  L. 

tion  of  his  judgment  out  of  the  prop-  R.  14  £q.  184. 

ertr  so  conveyed. ''  See  further,  in  support  of  this  doc- 
See  further  Waller  v.  Shannon,  53  trine,  Smith  v.  dummerfield,   108  N. 
Miss.  500.     The  insolvent  debtor  con-  Car.  284,  citing  Monroe  v,  Lewald,  107 
veyed  two  separate  parcels  of  land,  one  N.  Car.  655. 

to  his  father-in-law,  and  the  other  to  But  in  Janvrin  v»  Curtis,  63  N.  H. 
his  son,  both  of  whom  conveyed  to  the  312,  it  is  said  that  if  the  parlies  whom 
wife  of  the  insolvent  debtor.  One  piece  the  creditor  makes  defendants  desire 
of  land  was  thereafter  conveyed  by  the  other  persons  who  appear  to  have  re- 
wife  to  a  sister-in-law,  who,  it  was  ceived  fraudulent  conveyances  to  be 
alleged,  had  full  notice  of  the  contem-  made  parties,  in  order  that  they  may 
plated  fraud.  A  demurrer  to  the  bill,  contribute  to  the  payment  of  the  com- 
OD  the  ground  that  it  was  multifarious  plainant's  claim  in  proportion  to  the 
in  making  all  the  vendors  and  vendees  value  of  what  they  have  respectively 
defendants,  was  overruled.  received  from   the  debtor,  the  court 

But  see,  contra,  Stephens  v.  White-  will  order  them  to  be  brought  in. 
head,  75  Ga.  294,  wherein  a  bill  which  1.  McDonald  v.  Russell,  16  Fla.  260; 
joined  as  parties  defendant  several  and  Ballentine  v,  Beall,  4  111.  203 ;  Whit- 
distinct  fraudulent  donees  of  the  more  v.  Woodward,  fl8  Me.  392 ;  Leon- 
debtor's  chattels,  without  alleging  any  ard  v.  Green,  34  Minn.  137,  30  Minn, 
combination  or  concert  of  action  be-  496 ;  Campbell  v,  Jones,  25  Minn*  155 ; 
tween  such  defendants,  and  without  Watson  v,  LeRow,  6  Barb.  (N.  Y.) 
making  the  debtor  a  party  defendant,  481 ;  Tuft  v*  Pickering,  28  W.  Va.  330^ 
was  considered  multifarious;  and  Bobb  See  also  Erfort  v.  Consalus,  47  Mo. 
V,  Bobb,  8  Mo.  App.  257,  wherein  the  208,  wherein  the  object  of  the  suit  was 
court  says :  '*  The  principle  that  it  is  to  set  aside  as  fraudulent  a  conveyance 
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to  join  him.^ 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execu 

TION. — In  this  class  of  cases,  as  in  others,  the  debtor,  when  he  is 
alive,  is  a  necessary  party ;'  and  where  the  creditor  seeks  payment 
out  of  a  chose  in  action,  the  person  against  whom  the  debtor  has 
a  cause  of  action  is  a  proper,  and,  according  to  some  authorities, 
a  necessary,  party  defendant.^ 

of  an   equitable   interest  in  land   ac-  personal  representative  was  not  a  nec- 

quired   by  the  debtor    under  a  title  essary  party;  Barret  v.  Reed,  Wright 

bond.     It  was  held  that  no  right,  title,  (Ohio)  700,  wherein  it  was  determined 

or  interest  of  the  maker  of  the  title  that  tJie  judgment  debtor's   debtors 

bond  was  to  be  affected  by  the  suit,  were  necessary  parties, 

and  that  he  was  not  a  necessary  party.  In  Stafford  v.  Mott,  3  Paige  (N.  Y.) 

1.  Leonard  v.  Green,  34  Minn.  137.  100,  the  question  was  whether  or  not 

2.  Vanderpoel  v.  Van  Valkenburgh,  the  judgment  debtor's  debtor  was  en- 
6  N.  Y.  190;  Cronin  r.  Gay,  20  Tex.  titled  to  costs,  and  it  was  held  that 
460.  **  he  was  properly  made  a  defendant, 

Where  tlie  Judgment  Debtor  Is  a  Non-  «  •  •  although    he    was    not   strictly 

resident,  and  is  not  serv'ed  with  proc-  a  necessary  party,"  and  that  he  should 

ess,  but  is  made  a  party  by  publica-  have  been  allowed  his  taxable  costs  to 

tion,  the  creditor  cannot  subject  a  debt  be  paid   out  of  the  fund ;  Walworth, 

due  to  such  judgment  debtor,  since  the  Ch.,     saying:    "This     defendant     is 

latter  would  not  be  bound  by  the  judg-  made  a  party  to  these  suits,  not  on 

ment,   and    could    again    collect    the  account  of  any  fault  or  misconduct  on 

amount  due  to  him.    Love  v.  Bowen,  his  part,  but  to  enable  the  complain- 

2  Jones   Eq.  (N.  Car.)  49,  foUcwing  ants  to  obtain  a  debt  due  from   him 

Yarbrough  v.  Arrington,  5  Ired.  Eq.  to  their    judgment  debtor,  and  which 

(N.    Car.)    291,    and    distinguishing  debt  he  was  ready  and  willing  to  pay 

Brown  v.  Long,  2  Dev.  &  B.  Eq.  (N.  after  deducting  what  he  had  a  legal 

Car.)  138.  right  to  retain  by  way  of  set-off." 

8.  Adams  v.   Hackett,   7  Cal.   203,  Assignee  of  DeM. — In  an  action  to 

wherein   Burnett,   }.,   says   that  it  is  subject  moneys    due   to  a  judgment 

usual   to  make  one    indebted   to  the  debtor  on  a  bond  and  mortgage,  the 

judgment  debtor  a  party,  but  that  the  assignee  of  such  bond  and  mortgage 

rule  seems  to  be  that  it  rests  upon  the  is  a  necessary  party.    Gray  v.  Schenck, 

will    of    the    plaintiff    to    do    so    or  4  N.  Y.  460. 

not;  Greer  v,  Wright,  6  Gratt.  (Va.)  Two  or  More  Persons,  who  became  in- 

154,   wherein   it  was  determined  that  debted  to  the  judgment  debtor  at  dif- 

one  who  was  indebted  to   the  judg-  ferent  times  and  for  distinct  sums,  may 

ment  debtor  should  be  made  a  party  be  joined  with  him  as  defendants  In  a 

to    a     suit     against    the    judgment  creditors' bill.   P^r  Walworth,  Ch.,  in 

debtor,     and     one     to     whom     the  Boyd  v.  Hoyt,  5  Paige  (N.  Y.)65. 

judgment     debtor    had    fraudulently  See  also  Stone  v,  Knickerbocker  L. 

assigned  the  debt;   Stone  t^.  Knicker-  Ins.  Co.,  52  Ala.  589,  a  case  in  which 

bocker    L.    Ins.   Co.,  52    Ala.    589;  several  policies  of  insurance  had  been 

Brightwell    v,    Mallory,     10    Yerg.  taken  out,  the  premiums  on  which  ex- 

(Tenn.)    196,    wherein    it  was    deter-  ceeded   the   statutory  limits.    It  was 

mined  that  to  a  bill  to  subject  corpo-  held  that  the  bill  was  not  multifarious 

rate  stock  owned  by  the  debtor,  the  cor-  in  uniting  in  one  suit  a  claim  against 

poration   was   not  a   necessary   party  several  insurance  companies  resting  in 

unless  for  the  purpose  of    discovery;  separate  and  distinct  policies,  the  court 

Hope  V.  Brinkerhoff,    4    Edw.     Ch.  saying:   "Though    the    policies   arc 

(N.    Y.)  348,  wherein   it  was    deter-  separate  and   distinct  contracts,  it  is 

mined  that  an  administrator,  having  in  necessary  to  the  complainant's  relief 

his  hands  property  belonging   to  the  that  each  insurer  should  be  before  the 

judgment  debtor,  was  a  proper  party  court,  and  the  amount  due  from  each 

defendant;    McArthur    v.    Hoysradt,  collected,  that  the  aggregate  sum  to  be 

II  Paige  (N.  Y.)  495,  wherein  it  was  distributed  to  the  insured  and  the  cred- 

deterxSned  in  a  similar  suit  that  the  itors  may  be  adjusted." 
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d.  Suits  BY  Creditors  of  Decedents — (i)  Personal  Repre- 
sentatives.— Where  the  object  of  the  bill  is  to  obtain  an  account- 
ing, the  discovery  of  the  assets  belonging  to  the  estate  of  a 
decedent  and  the  distribution  thereof,  the  sale  of  the  decedent's 
lands  for  the  payment  of  debts,  or  like  relief,  the  personal  repre- 
sentatives are  necessary  parties  defendant.^ 

Pnrttae  for  tltePorpose  of  Aooonnttng.  simple  of  the  land  sold  and  the  pro- 

— Where  a  judgment  creditor  is  enti-  ceeds  applied  to  the  satisfaction  of  the 

tied  to  so  much  of  the  property  of  the  respective  demands  of  the  parties,  as 

debtor  as  remains  in  the  hands  of  the  thej  are  entitled  to  the  same,  as  this 

grantee   after  the  payment  of  a  debt  mode  prevents  multiplicity  of  lawsuits, 

due  such   grantee,  and  an  account  be-  as  well  as  prevents  the  danger  of  sacri- 

tween  the  debtor  and   his   grantee   is  fice  of  the  property.     But  it  is  clear, 

necessary  to  ascertain  the  amount,  the  beyond  question,  that  the  creditor  has 

grantee  should  be  a  party  to  the  suit,  a  right  to  adopt  either  mode  he  sees 

U.S.  V-  Howland,  4  Wheat.  (U.  S.)io8.  proper." 

Where  the  object  of  the  bill  is  to  Oredlton  Wlio   have    Levied  Bxecu- 

reach  a  share  of  one  of  several  residu-  tione — Where  the  object  of  the  bill  is 

ary  legatees,  and  the  interest  of  each  to  subject  the  resulting  interest  of  the 

legatee   is  uncertain,  all  of  them  are  debtor  in  land  which  he  has  conveyed 

necessary  parties  to  the  bill  to  enable  in  trust  for  creditors,  and  executions 

the  court  to  take  an  account.     Bethell  have  been  levied  on  such  resulting  in- 

V.  Wilson,  I   Dev.  &  B.  Eq.  (N.  Car.)  terest,  the  creditors  who  made  such 

610.  levies  are  necessary  parties.    Rountree 

Partl00  for  the  Purpose  of  DlseoYery. —  t/.  McKay,  6  Jones  Eq.  (N.  Car.)  87. 

Where   a  bill  seeks  the  discovery  of  Oblli^tioii   to    Judgment  Debtor  and 

salary  due  a  county  officer,  and  what  Others. — Where  the  object  of  the  bill  is 

disposition,if  any,  the  judgment  debtor  to  reach  the  interest  of  the  judgment 

has  made  of  sucn  salary,  an  injunction  debtor  in  a  note  payable  to  him  and 

against  his  transferring  the  same,  etc.,  others,  the  other  payees  are  necessary 

and  does  not  ask  any  relief  against  the  parties.    Martin  v.  Carter,  90  Ala.  96. 

coun^,  neither  the  county  nor  any  of  1.  Knight  v.  Knight,  3  P.  Wms.  331 ; 

its  officers  is  a  necessary  party.    Sing-  Plumb  v.  Bateman,  2  App.  Cas.  (D. 

er,  etc..  Stone  Co.  v.  Wheeler,  6  111.  C.)    156;   Darrington    v.    Borland,  3 

App.  225.  Port.    (Ala.)   9;    Barton  v.   Bryant,  2 

To  the  same  effect  is  Brightwell  v.  Ind.    189;   North-western  Conference 

Mallory^,  10  Yerg.  (Tenn.)  196.  v.  Myers,  36  Ind.  378;    Postlewait  v. 

An  Sqvlty  of  Bedemption  in  land  may  Howes,    3    Iowa    365;    Baltimore    v. 

be  subjected  to  the  payment  of  a  judg-  Chase,  2  Gill  &  J.  (Md.)  376;   Tyler 

ment    creditor,  without    having    the  v.    Bowie,    4    Har.  &  J.  (Md.)   333; 

incumbrancers  before  the  court  and  David  v.  (rrahame,  2  Har.  &  G.  (Md.) 

their  respective  interests  ascertained.  94;  Carey  v.  Dennis,  13  Md.  i;  Piper 

Wessel  r. Brown,  10  Lea  (Tenn.)  685,  v.  Tuck,  26  Md.  208;  Lynn  v,  Gep- 

the  court  saying:  **  We  have  been  re-  hart,  27  Md.  547;  McDowell  v.  Coch- 

f erred  to  no  case — ^we  know  of  none —  ran,    11    III.    31 ;   Clarke  v.  Webb,  2 

and  think  it  safe  to  assume  that  none  can  Hen.  &  M.  (Va.)   8;   U.  S.  Bank   v. 

be  found,  where  it  has  been  held  that  Ritchie,  8  Pet.  (U.  S.)  128. 

a  judgment  creditor,  with  a  return  of  \n  Arkansas ^tYi^p^r^omX  represent- 

nnlla  bonay  ♦  ♦  •  who  comes  into  a  atives  are  not  necessary,or  even  proper, 

court  of  chancery  seeking  to  subject  parties  to  a  suit  against  devisees  to 

the  equitable  interest  of  a  mortgagor  subject  lands  which,  by  a  statute,  are 

on  land  to  the  satisfaction  of  his  judg-  charged  with  the  payment  of  the  de- 

menty   subject  to  the  mortgage,   has  cedent's  debts.     Hall   v.   Brewer,   40 

been   denied   that  mode  of  relief.    It  Ark.  433,  citing  Williams  v.  Ewing, 

has  been  often  said,  and  by  this  court,  31  Ark.  229. 

that  the  better  practice  is  to  bring  all  The  Season  Why  Personal  Represent- 

the  parties  In  interest  before  the  court  atiyes  are  necessary  parties  to  a  suit  to 

and   have  their  respective  rights  and  subject  the  lands  of  a  decedent,  is  that 

equities  ascertained,  and  the  entire  fee  **  the  personal  estate  of  a  decedent  is 
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Yraudttlent  dmwyniom  hj  Saoedenti. — According  to  some  authorities, 
personal  representatives  should  be  made  parties  to  suits  to  reach 
land  which  the  decedent  has  fraudulently  conveyed,  because  the 
creditors  are  not  entitled  to  payment  out  of  property  so  situated 

the  fund  to  which  recourse  must  pri-  that  the  debt  has  already  been  paid. 

marilj  be  had  for  the  payment  of  his  Foster  v.  Crenshaw,  3  Munf.  ( Va.)  514- 

debts,  and  the  real  estate  can  only  be  See  also  Postlewait  v,  Howes,  3  Iowa 

resorted  to  for  that  purpose  when  the  365. 

personal  assets  are  insuflicient.     The  under  a  Statute  Mahing  the  Rep- 

ascertainment  of  the  condition  of  the  resentatives  of  a  yoint  Obl7ffor]o\nt\y 

personal  estate  and  of  its  Insufficiency  and   severally  liable   (Code  Va.  1887, 

is  an  essential  preliminary  in  the  de-  $  2855 ;  Code  Va.  1873,  c.  141,  §  13),  a 

termination   of  the  necessity  for  re-  creditor  may  maintain  a  bill  against 

course  to  the  real  estate,  and  conse-  the  representatives  of  a  joint  obligor, 

quently  the  executor  or  administrator  or  he  may  pursue  his  remedy  against 

of  the  personal  estate  is  a  necessary  the  other  obligors  as  he  may  elect, 

party  in  the  investigation."    Plumb  v.  Carter  v.  Hampton,  77  Va.  631. 

Bateman,  2  App.  Cas.  (D.  C.)  156;  Death  of  Bzecutor.*— Where,  after  a 

Unknown  Heirs  V.  Kimball,  4  Ind.  546.  bill  is  filed,  under  Code  Miss.  1871, 

Where  there  Are  No  Fereonmi  Aeeeta,  it  f  976,  against  an  executor  alleging  a 

,  has  been  held  that  a  suit  is  maintain-  devastavit^  to  compel  him  to  account 

able  against    the  heirs  and  devisees  for  the  assets  in  his  hands  and  settle 

alone  without  making  personal  repre-  his  account,  the  executor  dies,  the  suit 

sentatives    parties.     Plumb    v.    Bate-  should  be  revived  against  the  adminis- 

man,  2  App.  Cas.  (D.  C.)  156;  Ham-  trator  of  the  executor,  in  order  to  pro- 

mond  v,  Hammond,   2  Bland   (Md.)  cure  the  filing  of  the  account,  and  also 

306;   Birely  v,   Staley,  5  Gill    8c   J.  to    obtain  a  personal  decree  in   the 

•(Md.)432.  event  that    the  devastavit   is    estab- 

Where  there  Are  No  Persona}  Repre-  lished ;  and  the  administrator  de  bonis 

ientattres,  that  fact  is,  in  Indiana^  an  non  e.  t.  a.,  in  the  event  that  assets 

excuse  for  failure  to  make  them  par-  belonging  to  the  estate  have  gone  into 

ties.     Unknown   Heirs  v.  Kimball,  4  his  hands,  should  also  be  brought  in. 

Ind.  546;   Bryer  v.  Chase,  8  Blackf.  Clopton  v.  Haughton.  57  Miss.  787. 

(Ind.)  508,  cfV/«^  Welborn  v.  Jolly,  4  See  also  Foster  v.  Crenshaw,  3  Munf. 

Blackf.  (Ind.)  279.  But,  in  lowa^  it  has  (Va.)  514,  holding  that  the  executor 

been  held  that  the  administrator  is  a  of  a  deceased  executor  is  a  necessary 

necessary  party,  and  that  if  there  be  party  to  a  suit  for  an  accounting  of  the 

none,  one  should  be  appointed.    Pos-  personal  assets  and  to  charge  lands 

tie  wait  V.  Howes,  3  Iowa  365.  with  the  pavment  of  debts,  unless  it  is 

Foreign  Bxecutora. — When  it   is  al-  shown    that   such  deceased  executor 

leged  that  a  decedent  left  no  personal  never  qualified. 

property  within    the   jurisdiction   of  The  Sureties  of  an  Executor  may  be 

the    court    In    which    the    suit   was  made  parties  to  a  bill  by  a  judgment 

brought,  and  that  there  was  no  admin-  creditor,  filed  under  Code  Miss.  1871, 

istration  within  such  jurisdiction,  and  §  976,  to  reach  funds  which  have  come 

the  object  of  the  bill  is  to  subject  real  into  the  hands  of  the  executor,  and 

estate   of   the  decedent  within  such  which  he  is  alleged  to  have  wasted 

jurisdiction,   foreign  executors    need  and  misapplied.     Buie  v.  Pollock,  55 

not  be  made  parties.     Plumb  r;.  Bate-  Miss.  309. 

man,  2  App.  Cas.  (D.  C.)  156.  See    also     Clark    v,    Shelton,     16 

Judgment  agalaat  Deeeaaed  Joint  Ark.  474.  It  was  alleged  that  the 
Obligors. — Where  a  judgment  is  recov-  decedent,  after  the  recovery  of  the 
ered  against  joint  obligors,  both  of  complainant's  judgement,  had  fraudu- 
whom  are  deceased,  it  is  not  permis-  lently  conveyed  land  belonging  to 
sible  to  proceed  in  equity  against  the  him,  and  caused  a  bond  for  uie  pur- 
heirs  and  devisees  of  one  of  such  chase-money  to  be  executed  to  his 
obligors  without  making  the  repre-  wife,  who,  after  his  death,  was 
sentatives  of  the  other  parties  to  the  appointed  administratrix,  and  that  as 
suit,  since  the  representatives  of  such  such  administratrix  she  had  failed  to 
other  obligor  may  be  able  to  show  account  to  the  Probate  Court  for  the 
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until  an  accounting  has  been  had^  and  it  is  ascertained 
that  there  is  a  deficiency  of  other  assets '}  but  there  are  other 
authorities  holding  that  property  fraudulently  conveyed  by  the 
decedent  constitutes  no  part  of  the  assets  of  the  estate,  and  that 
since  the  suit  is  not  for  the  benefit  of  the  estate  the  personal 
representatives  are  not  necessary  parties.* 

moneys  received  in  payment  of  such  make  the  administrator  or  executor, 

bond.    It  was  held   that  her  sureties  if  there  is  one,  a  party  thereto ;  and,  if 

were  proper  parties  defendant.     Fol-  there  is  none,  he  must,  for  that  pur- 

hnuing  Ennis  v.  Smith,  14  How.  (U.  pose,  have  an  administrator  appointed, 

S.)  418.  so  that  the  interests  of  the  estate  may 

Dtlitoraof  Bstat«s.-'-Ordinarily,debt-  be    represented  and  protected,  as  the 

ors  of  estates  are  not  proper  parties  proceeds  arising  from  the  sale  of  the 

defendant  to  a  bill  against  the  person-  real  estate  fraudulently   conveyed,  if 

al  representatives,  but  there  are  ex-  sold  to  pay  the  debts  of  the  decedent, 

ceptions  to  the  rule,  one  of  which  is  pass  into  the  hands  of  the  administra- 

where  the  personal  representatives  are  tor,  to  be  administered  by  him,  like 

insolvent  or  there  is  collusion  between  other  assets  of  the  estate,  except  that 

them  and  the  debtors.     Long  v.  Maj-  any  excess  remaining  after  paying  the 

estre,   i  }ohns.  Ch.   (N.  Y.)   305, /er  debts  of  the  decedent  is  to  be  paid  to 

Kent,  Ch.,  citing  Utterson  v.  Mair,  a  his  grantee  and  not  to  his  heirs,  as  the 

Ves.  Jr.  95 ;  Alsaeer  v.  Rowley,  6  Ves.  conveyance  between  the  parties  there- 

r.  74»;  Burroughs  v.  Elton,  11  Ves.  to  and  their  heirs  is  valid.   The  action, 

r.  39.  whether  prosecuted  by  the  administra- 

niradiileiit  Don^M  of  the  personal  tor,   executor  or  creditor,  is  for  ^e 

representatives  are  proper  parties  de-  benefit  of  all  the  creditors." 

fendant.     Ragsdale  v.  Holmes,   i   S.  S.  In  the  following  cases  it  has  been 

Car.  91 ;   Bamawell   v.  Threadgill,  5  held  that  the  personal  representative 

Ired.  £q.  (N.  Car.)  86;  and  in  the  latter  is  not  a  necessary  party :     Tackman  v, 

case  ft  bill  which  had  for  its  object  the  Robinson,  64  Mo.  389;  Zoll  v.  Soper, 

subjection  of  assets    in  the  hands  of  75  Mo.  460;  Cornell   v,   Radway,  33 

legatees,  and  of  other  persons  claiming  Wis.  360. 

as  volunteers  or  fraudulent  alienees  of  See  also  Cobb  xk  Norwood,  1 1  Tex. 

the    executor,    was    not  regarded  as  556,  from  which  it  would  seem  that  the 

multifarious,    although    different  de-  administrator  is  not  a  necessary  party  to 

fendftnts  had  part  of  Uie  fund  and  pro-  a  suit  to  avoid  a  fraudulent  conveyance 

ceedft   of  the  decedent's  property  in  made  by  a  decedent. 

their  bands,  as  the  complainant  was  In  McCutchen  xk  Pigue,   4  Heisk. 

pursuing    one    demand    against    one  (Tenn.)  565,   the  fraudulent  grantor 

fund.  died  pending  a  suit  to  set  aside  a  fraud- 

1.  Bftchman  v.  Sepulveda,  39  Cal.  ulent  conveyance,  and  the  cause  was 

688,   holding    that    if    there    be    no  revived  against  his  heirs  only.     It  was 

personal  representative,    the  plaintiff  determined  that  it  was  unnecessary  to 

should  have  one  appointed ;  M' Dowel  I  bring  the    administrators  before  the 

V,    Cochran,    11    111.    31;    Vestal    v,  court,  and  that  In  fact  his  heirs  were 

Allen,  94  Ind.  26S;  Allen  v.  Vestal,  60  not  necessary  parties. 

Ind.  345 ;  Willis  v.  Thompson,  93  Ind.  See    further    the    following    cases, 

63;    Butler    V.    Jafifray,    13  Ind.  504,  wherein   it  was  determined   that  the 

wherein  the  court  said  that  *Mn  such  administrator   was    not    a    necessary 

case  the  administrator  should  be  made  party  to  a  bill  brought  to  subject  land 

a  party*  that  the  property  when  recov-  which  the  debtor  had  purchased  and 

ered   may  be    received    by  him    and  procured  to  be  conveyed  to  a  third 

go    in   a  course  of   administration ;"  person :     Jackson  v,  Forrest,  s  Barb. 

Broekman  v.  Bowman,  i  Hill  Eq.  (S.  Ch.  (N.  Y.)  576;  Dockray  v.  Mason, 

Car.)  338;  Chamberlayne  v.  Temple,  48  Me.  178;    Wall  v.  Falrlev,  73  N. 

3  Rand.  (Va.)  384.  Car.  464;  the  rule  announced  in  the 

In  Willis  V.  Thompson,  93   Ind.  63,  last  case  being  that  the  administrator 

the  court  uses  the  following  language :  is  not    a  necessary  party  where  the 

'*If  prosecuted  by  a  creditor,  he  must  debu  are  admitted. 
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(2)  Heirs  and  Devisees. — To  a  suit  in  behalf  of  creditors  for  the 

sale  of  a  decedent's  lands  for  the  payment  of  debts,  for  an  ac- 
counting, etc.,  heirs  and  devisees  are  necessary  parties  defendant.^ 

AUbMiut. — In    McClarin   v,  Ander-  Eq.   (N.    Car.)    170;  and    especially 

son,  104  Ala.  201,  it  being  alleged  that  where  the    complainant's  demand  is 

the  debtor    died    insolvent,  without  denied.  Wall  v.  Fairley,  77  N.  Car. 

leaving  anything  to  be  administered  105 ;  but  this  latter  case  is  also  an  au- 

on,  and  that  for  that  reason  no  admin-  thority  for  not  joining  the  representa- 

istration  had  ever  been  taken  on  his  tive  where  the  debts  are  admitted, 

estate,  a  demurrer  on  the  ground  that  1.  Darrington  7;.  Borland,  3  Port. 

an  administrator  had  not  been  made  a  (Ala.)  9;  Austin  v.  Cochran,  3  Bland 

party  defendant  was  overruled,  and  (Md.)  337;  Hammond  v.  Hammond, 

the    court    remarked    that  if  the  de-  3  Bland  (Md.)  306;  Fairfield  x».  Fair- 

cedent   had  had   an  administrator,  it  field,  15  Gray  (Mass.)  596;  Wadsworth 

would  have    been  optional  with  the  v.  Davis,  63  N.  Car.  251;  White  t». 

complainant  to  make  him  a  party  or  Kennedy,  23  W.  Va.  221 ;  Shenandoah 

not;  cfViWCoffey  v.  Norwood,  81  Ala.  Valley  Nat.  Bank  v.  Bates,  20  W.  Va. 

515,  and  Handley  v.  Heflin,  84  Ala.  210;     Bowen    v.    Gent,   54  Md.  555, 

601.  wherein    it    was    held    that    a   dev- 

In  Coffey  v,  Norwood,  81  Ala.  513,  isee,  to  whom  land  was  devised 
the  court  adverted  to  the  conflict  of  in  remainder,  after  the  termination 
authorities  upon  the  question,  and  of  a  life  estate,  was  a  necessary 
held  that  as  a  return  of  nulla  bona  had  party,  and  that  he  was  not  rep- 
been  made  in  the  lifetime  of  the  resented  by  an  executor,  who  was 
debtor,  and  it  was  alleged  that  she  also  a  life  tenant,  and  whose  interests 
died  insolvent  and  no  administrator  were  adverse  to  those  of  such  remain- 
had  been  appointed,  the  bill  was  not  derman ;  Foster  v,  Cranshaw,  3  Munf. 
demurrable  for  failure  to  make  the  (Va.)  514. 

personal  representative  a  party,  the  Ovmrdian  Ad  Idtem  finr  Unor  DeviseeB. 
court  saying:  "Neither  the  debtor,  if  — It  should  appear  that  there  was  a 
living,  nor,  if  he  be  dead,  his  personal  decree  appointing  a  guardian  ad  litem 
representative,  can  enjoy  any  of  the  for  minor  devisees,  who  are  made  par- 
fruits  of  a  successful  prosecution  of  ties,  and  an  answer  purporting  to  be 
the  suit  to  set  aside  the  fraudulent  in  virtue  of  such  appointment  is  not 
conveyance;  for,  after  the  complain-  sufficient.  Darrington  v,  Borland,  3 
ing  creditor's  demand  is  satisfied,  the  Port.  (Ala.)  9. 

remainder  of  the  fund  goes  to  the  Lagatees  may  be  joined  as  parties 
fraudulent  grantee.  The  debtor,  there-  defendant  to  a  creditors'  bill,  but  they 
fore,  has  no  interest,  legal  or  bene-  are  not  necessary  parties,  since  they 
ficial,  either  in  the  property  sought  to  are  represented  by  the  executor, 
be  subjected,  or  in  the  litigation  hav-  Maxwell  v.  Maxwell,  R.  M.  Charlt. 
ing  reference  to  it,  except  remotely  (Ga.)  463,  a  case  in  which  it  was  held 
and  indirectly.  Nor  can  the  grantee  that  the  legatees  were  not  neces- 
be  prejudiced  in  any  manner  by  omit-  sary  parties,  although  they  had  re- 
ting  to  join  the  grantor,  or  his  per-  ceived  their  legacies ;  citing  Newland 
sonal  representative,  as  he  can  make  r.  Champion,  i  Ves.  105,  Wiser  v, 
any  defense  to  the  complainant's  de-  Blachly,  i  Johns.  Ch.  (N.  Y.)  438, 
mand  which  the  grantor,  or  the  per-  Sanders  v.  Franks,  2  Madd.  152,  Greg- 
sonal  representative,  could  do  if  he  ory  zk  Forrester,  i  McCord  Eq.  (S. 
were  a  party  to  the  suit."  Citing  Car. )  324,  Winstanley  r.  Savage,  3  Mc- 
Pharis  v,  Leachman,  30  Ala.  662,  Cord  Eq.  (S.  Car.)  435,  and  Brown  v, 
which  merely  went  to  the  extent  of  Ricketts,  3  Johns.  Ch.  "(N.  Y.)  555, 
holding  that  the  personal  representa-  Legatees,  however,  where  it  is  pro- 
tive  was  a  proper  party.  vided  by  statute  that  creditors  may 

la  North  GarOUiUk,  it  is  held  that  recover  their  demands  from  them  to 
since  the  fraudulent  donee  of  a  de-  an  amount  not  exceeding  the  value  of 
cedent  is  only  secondarily  liable  and  the  property  received,  are  proper  par- 
may  contest  the  question  of  assets,  the  ties  defendant.  Fairfield  r>.  Fairfield, 
personal  representative  should  be  be-  15  Gray  (Mass.)  596. 
fore  the  court,  Bridges  v,  Moye,  Busb.  No  Decree  touching  the  sale  of  the 
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Fnndaint  OonTtyanoM  by  Deoedantf. — But  the  heirs  and  devisees  are 
not  necessary  parties  to  a  suit  to  set  aside  a  fraudulent  convey- 
ance made  by  a  decedent,  as  they  have  no  interest  in  the  subject- 
matter.^ 

3.  Int«rv«ntion. — Ordinarily,  suits  inter  vivos  are  brought  for 
the  benefit  of  the  complaining  creditors,  as  has  been  seen  herein- 
before, and  other  creditors  have  no  right  to  intervene  in  such 
suits,  unless,  perhaps,  under  an  order  protecting  the  priorities  of 
complainants.  The  usual  course  is  for  other  creditors  to  institute 
separate  suits.^ 

Ctoaaral  Crtditon'  Bill. — But  in  the  case  of  a  general  creditors'  bill, 
of  which  a  suit  by  the  creditors  of  a  decedent  is  the  most  com- 
mon instance,  other  creditors,  whether  the  bill  was  filed  by  the 
complainant  in  his  own  behalf  alone  or  in  behalf  of  himself  and 
all  other  creditors,  may,  by  special  leave  of  the  court,  be  permitted 
to  come  in  as  parties  plaintiff ;  though  the  usual  practice  is  for 
such  creditors  as  are  not  named  as  complainants  to  await  the  result 
of  the  suit  and  come  in  under  the  decree.^ 

lands  of  the  decedent  can  be  made,  must  be  Filed  in  Behalf  of  All  C red' 

until   all    the   heirs    or    devisees  are  itors;  and  infra^  XVIlI.  6.  Interrupt 

brought     in     as     parties    defendant,  tion  of  Other  Suits. 

Wads'worth  v,  Davis,  63  N.  Car.  251.  In  Lonlsiana,  other  creditors  may,  un- 

See  also  Bowen  v,  Gent,  54  Md.  555,  der  Code  La.,  Act  1977  (formerly  1972), 

holding  that  the  sale  of  a  decedent's  intervene  in  a  revocatory  action,  as  a 

real  estate  under  a  decree  in  acred-  suit  to  avoid  a  fraudulent  conveyance  is 

itors'  bill  passes  only  the  title  of  such  styled  in  that  state.  State  Nat.  Bank  z\ 

devisees  as  are  made  parties,  and  the  Monroe  Cotton  Press  Co.,  39  La.  Ann. 

doctrine    of    caveat   emptor    applies;  834;  Walton  f.  Bemiss,  16  La.  140. 

citing-  Farmers,  etc..  Bank  v.  Martin,  8.  McDougald  v,  Dougherty,  14  Ga. 

7  Md.  342,  and  Bolgiano  v,  Cooke,  19  674,  wherein  it  is  said  that  the  court 

Md.  391.  will  be  liberal  and  indulgent  in  allow- 

AlMktemont  of  Suit  upon  Deatli  of  Dot-  ing  amendments  for  the  purpose  of  add- 

iMO. — Where  the  object  of  the  bill  is  ing  other  creditors  as  parties  plaintiff; 

to  reach  land  devised  by  a  debtor,  and  McDowell  v.   Goldsmith,   2  Md.  Ch. 

pending  the  suit  the  devisee  dies,  the  389,  wherein   it  was  held   that  other 

suit  abates,  and  no  further  proceedings  creditors  might,  by  an  amended  bill, 

can  be  had  until  his  legal  represent-  come  in  as  complainants   in  a  suit  to 

atives  have  been  made  parties.   Austin  set  aside  a  fraudulent  conveyance  made 

V.  Cochran,  3  Bland  (Md.)  337.  by  a  deceased  debtor,  following  Gil- 

Deserlptlon  of  Partlea. — The  heirs  of  lespie    v.   Creswell,     12    Gill    &     J. 

a  decedent  who  are  made  parties  de-  (Md.)  36;  Strike's  Case,  i  Bland  (Md.) 

fendant  should  be  described  as  such,  57;    State  Bank  v.   Dtigan,  2   Bland 

so  as  to  enable  the  court  to  determine  (Md.)  2$^^  following  Strike's  Case,   i 

whether    they    are    heirs     or     cred-  Bland   (Md.)  85;   Gillespie   v.   Cres- 

itors.     White  v.  Kennedy,  23  W.  Va.  well,  12  Gill  &  J.  (Md.)  36;  Hancock 

221.  V.  Wooten,  107  N.  Car.  9;  Monroe  v, 

1.  Wall  V.  Fairley,  73  N.  Car.  464;  Lewald,   107  N.   Car.   655;   Long  v, 

Taylor  v,  Webb,  54  Miss.  36;  Smith  Yanceyville   Bank,    85   N.   Car.   354, 

V,  Grim,  26  Pa.  St.  95.  wherein  it  is  said  that  the  letting  in 

Nor  are  the  distributees  necessary  of  a  creditor  to  participate  in  the  pros- 
parties  to  a  bill  filed  by  a  creditor  ecution  of  a  suit  is  not,  strictly  speak- 
against  an  executor  de  son  tort  of  a  ing,  the  admission  of  a '*new^  plaintiff," 
debtor,  to  reach  property  fraudulently  and  that  no  amendment  is  necessary, 
conveyed  by  the  debtor  in  his  lifetime,  because  the  applicant  becomes  a  plain- 
Watts  V,  Gayle,  20  Ala.  817.  tiiT  upon  his  election  to  come  in  and 

8.  See  sm^ra,  IX.  i.  b.   When  Bill  comply  with  the  prescribed  conditional 

563  Volume  V. 


tettaf.                             CREDITORS  *  BILLS.  death  of  firtlM. 

4.  Daftth  of  Purtiet— a.  The  CoMPLAiNANT.--*Where  the  bill  is 

a  general  creditors'  bill,  i.  e.y  one  brought  in  behalf  of  all  the  cred- 
itors,  the  death  of  one  of  the  creditors  named  as  a  complainant, 
or  who  has  come  in,  does  not  cause  the  suit  to  abate.^ 

and  to  be  recognized  as  such ;   Pied-  behalf  of  all  creditors.     Matttson  v. 

mont,  etc.,  L.  Ins.  Co.  xk  Maunr,  75  Demarest,  t  Robt.  (N.  Y.)  717. 

Va.  508 ;  Simmons  v.  Lyles,  27  Gratt.  See   further  supra^  Bxhaustion  of 

( Va.)  923,  wherein  it  was  field  that  other  Ordinary  Legal  Remedies^  p.  460. 

creditors  might  make  themselyes  par-  Bfltora  Mrrftee  of  Froeow. — In  Long 

ties  to  a  suit  against  an  administrator,  v.  Yanceyville  Bank,  85  N.  Car.  354, 

and  the  widow  and  heirs  of  a  decedent,  it  was  determined  that  a  petitioning 

although  the  bill  did  not  profess  to  be  creditor  was  entitled  to  be  admitted  as 

filed  on  behalf  of  the  other  creditors ;  a  cocomplalnant  of  record,  although 

Ewing  V.Ferguson,  33  Gratt.  (Va.)  at  the  time  of  his  admission  the  per- 

548,  wherein  other  crecUtors  than  the  sonal  representatives    had    not   been 

complainant  were  permitted  to  come  brought  in  by  service  of  process, 

in  as  cocomplainants  in  a  suit  against  Bllbet  of  Ontor  AdiBltUiig  Crodtton. — 

heirs  and   representatives  of  a  dece-  None  of  the  defenses  which  VMJ  exist 

dent,  although  the  bill  was  filed  in  be-  against  the  claim  of  a  creditor,  who  is 

half  of  the  complainant  alone.  permitted  to  come  in  as  a  party  to  the 

See  further  Belton  v,  Ap|>erson,  36  record,  are  concluded  by  the  order  so 

Gratt.  (Va.)  207;   Kent  v.  Cloyd,  30  admitting  him.     Long  v.  Yanceyville 

Gratt.  (Va.)  555;  Harvey  v,  Steptoe,  Bank,  85  N.  Car.  354. 

17  Gratt.    (Va.)  289;   Stephenson  v,  1.  Young  v.  Kelly,  22  Wash.  L.  Rep. 

Taverners,  9  Gratt.  (Va.)  398;  Myers  313;   Barron  v.   Burrill,   86  Me.  66; 

V.  Fenn,  5  Wall.  (U.S.)  205.  Austin    v.    Cochran,    3  Bland  (Md.) 

Orodltorsofaii  InsolTsnt  Oorpomtloii,  341,  wherein  Bland,  Ch.,  says  that  it 

if  they  choose  to  do  so,  may  come  in  would  be  attended  with  unnecessary 

as  parties  complainant  to  a  bill,  filed  and,  in  many  respects,  insufferable  de> 

in  behalf  of  all  the  creditors,  for  the  lay  and  expense  to  consider  the  whole 

distribution  of  the  assets  of  the  cor-  suit  as  abated  by  the  death  of  one  of 

poration,  upon  making  a  proper  appli-  the    creditors,   and    that,    thereupon, 

cation  to  the  court.  Burns  v.  Beck,  the  suit  may  be  sustained  and  prose- 

etc.,  Hardware  Co.,  83  Ga.  471;  Forbes  cuted    by    any    one    of     the    surviv- 

V.   Memphis,  etc.,  R.   Co.,  2  Woods  ing  complainants,   or  by    any   cred- 

(U.  S.)  334;  Campbell  v.  Texas,  etc.,  itor    who    has    come    in,    and    that 

R.  Co.,  I  Woods  (U.  S.)  368;  Belmont  the   representatives   of    the   deceased 

Nail  Co.  V.  Columbia  Iron,  etc.,  Co.,  complainant  may,  bv  merely  filing  the 

46  Fed.  Rep.  336,  which  last  case  is  an  legal  testimonials  o!  his  office,  be  per- 

authority  for  the  right  of  the  creditor  mitted  to  take  the  place  of  the  deced- 

to  come  in,  even  while  the  trial  is  in  ent,  without  filing  a  bill  of  revivor; 

progress.  citings  among  other  cases,  Boddy  v. 

PotlttOB  fiMT  AdmissiOB.— The  course  Kent,  i  Meriv.  361,  Dixon  v,  Wyatt,  4 

pursued   when  a  creditor  desires    to  Madd.  393,  Burney  v.  Morgan,  i  Cond. 

be  admitted    as   a   cocomplalnant    of  Ch.  Rep.  183,  Houlditch  t'.  Donegall, 

record,  is  to  present  a  petition  to  the  i  Cond.  Ch.  Rep.  249,  and  Handford 

court  setting  forth  the  peculiar  merits  t/.Storie,  i  Cond.Ch.  Rep.  414. 

of  his  claim.    Strike's  Case,  i  Bland  Aiatgnment  by  OompUliuuit  to  Bo* 

(Md.)  57;  Belmont  Nail  Co.  v.  Co-  oolTor.'— Where,  after  an  order  is  made 

lumbia  Iron,  etc.,  Co.,  46  Fed.  Rep.  requiring  the  defendant  to  make  an 

336;   Piedmont,  etc.,  L.   Ins.   Co.   v.  assignment  to  a  receiver,  but  previous 

Maury,  75  Va.  508.  to  the  making  of  such  assignment,  a 

BzhanotlOB   of    Legal    Romediei.  ->*  receiver  is  appointed  in  a  creditors' 

Where  the  suit  is  of  such  a  character  bill  against  the  complainant,  and  the 

that  the  complainant  is  not  entitled  to  complainant  assigns  to  the  receiver  all 

maintain  it  without  showing  the  ex-  of  his  right  and  interest  in  the  subject 

haustion    of     legal    remedies,    other  of  the  suit  in  which  he  is  the  com- 

creditors  who  have  not  so  exhausted  plainant,  the  receiver   Is  a  necessary 

their  legal  remedies  are  not  entitled  to  party,   and   the  complainant   has   no 

come  in,  although  the  bill  is  filed  in  right  to  proceed  upon  the  order  to 
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b.  The  DBBTOR.'-^According  to  the  weight  of  authority  a  suit 
to  reach  choses  in  action,  and  other  intangible  property,  abates 
upon  the  death  of  the  debtor,  where  no  lien  has  been  previously 
acquired  by  obtaining  an  injunction  and  having  a  receiver  ap- 
pointed.^  And,  after  his  death,  it  is  not  proper  to  revive  the  cause 
against  the  personal  representatives,  or  to  appoint  a  receiver,  be- 
cause such  proceedings  would  interfere  with  the  distribution  of 
the  assets  in  due  course  of  administration ;  ^  but  the  rule,  it  is  be. 
lieved,  is  otherwise  in  suits  to  set  aside  fraudulent  conveyances.^ 

6.  The  Complainant's  Control  over  tho  Snit. — Where  the  bill  is  filed 
by  the  complainant,  or  complainants,  in  behalf  of  himself,  or 
themselves,  and  all  other  creditors,  the  conduct  of  the  suit  is 

compel  hifi  debtor  to  agsign  his  prop*  v,   Nichols,  43  N.   Y.  26,  wherein  it 

ertj,  until  the  receiver,  to  whom  the  was  held  that  the  lien  upon  the  equi- 

complainant  has  made  an  assig^iment,  table  assets  acquired  hy  the  commence- 

has  made  himself  a  part/  to  the  suit  ment  of  an  action  in  the  nature  of  a 

bj  filing  an  original  bill,  in  the  nature  creditors'  bill  is  not  extinguished  bj 

of  a  bill  of  revivor  and  supplement,  or  the  death  of  the  defendant  before  the 

nntil  the  complainant  has  brought  the  appointment  of    a  receiver,  but  sur- 

receiver  before  the  court  by  a  supple*  vives  against  such  assets  in  the  hands 

mental  bill  upon  an  allegation  of  the  of  the  administrator ;  and  Sioux  City 

neglect  or  refusal  of  the  receiver  to  First  Nat.  Bank  v.  Gage,  93  111.  172, 

proceed.     Sedgwick  v.   Cleveland,   7  wherein  the  court  cites  with  approval 

Paige  (N.  Y.)  387.  Storm  v.  Waddell,  2  Sandf.  Ch.  (N. 

1.  Jones  V,   Smith,   Walk.   (Mich.)  Y.)494,  and  Brown  v.  Nichols,  42  N. 

115;  German  American  Seminary  v,  Y.  26,  and   states  the   law  to  be  that 

Saienger,  66  Mich.  249;   Sylvester  v,  the  filing  of    a  creditors'  bill,  or,  at 

Reed,  sEdw.  Ch.  (N.  Y.)  296;  Math-  least,  service  of    process,    gives    the 


V,  Neilson,  3  Edw.  Ch.  (N.  Y.)  complainant  a  lien  upon  the  property 

546.  of  the  judgment  debtor  by  placing  it 

But  see,  contra.  King  v,  Goodwin,  under  the  control  of  the  court,  which 

130  111.  102,  in  which  case,  before  an  in-  will  not  suffer  it  to  be  withdrawn  so  as 

juQCtion  had  been  issued  or  a  receiver  to  defeat  the  object  of  the  bill  by  any 

nad   been    appointed,   the    judgment  subsequent  act  or  title,  and  says,  "As 

debtor  died,  and  the  question    arose  respects  equitable  interests  and  things 

whether  the  widow's  statutory  claim  to  in  action,  the  rule  appears  to  be  that 

an  award  was  paramount  to  the  claim  of  the   lien   is  fixed  by  the  commence- 

the  judgment  creditor.     It  was  deter-  ment  of  the  suit.'* 

mined  tfiat  the  filing  of  the  bill  ere*  S.  Sylvester  v.  Reed,  3  Edw.  Ch.  (N. 

ated  a  lien  on  the  equitable    assets  Y.)  296;  Mathews  v.  Neilson,  3  Edw. 

sought  to  be  reached,  which  was  not  de<  Ch.  (N.  Y.)  346. 

feated  or  disturbed  by  the  death  of  the  S.  Wallace  v,  Treakle,  27  Gratt.  (  Va.) 

judgment  debtor,   and  that  the  judg-  479,  in  which  case,  upon  the  death  of 

ment  creditor  was  entitled  to  priority  the  debtor  being  suggested,  the  suit 

of  payment,  c//f«^  the  following  cases:  was  revived  against  his  administrators 

Storm  V,  Waddell,  2  Sandf.  Ch.  and  a  decree  was  entered,  paying,  first, 
(N.  Y.)  494,  wherein  the  court  the  judgment  creditors  who  had  ob- 
laid  stress  upon  the  point  that  the  tained  judgments  in  the  debtor's  life- 
lien  was  acquired  by  the  commence-  time,  according  to  their  priorities;  sec- 
ment  of  the  suit,  and  not  by  the  order  ond,  the  creditors  at  large  who,  in  his 
for  a  receiver  or  his  appointment;  Rob-  lifetime,  filed  their  bill  to  set  aside  the 
erts  V,  Albany,  etc.,  R. Co.,  25  Barb,  fraudulent  conveyance;  thirdly,  such 
(K.  Y.)  662,  wherein  the  court  said  other  creditors  as  had  come  into  the 
that  <'ai  soon  as  the  judgment  cred-  suit  by  petition  before  the  debtor's 
ttors'  suit  was  instituted,  the  plaintiffs  death,  they  having  acquired  a  lien  from 
in  that  suit  obtained  a  lien  on  all  the  the  date  of  the  filing  of  their  petitions; 
choset  in  action,"  although  in  that  and  the  balance,  if  any, /ro  ra/a  among 
case  a  receiver  was  appointed ;  Brown  other  creditors. 
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under  the  control  of  the  creditor,  or  creditors,  filing  the  bill,  and 
upon  leave  of  the  court  the  bill  may  be  dismissed  at  his,  or  their, 
pleasure,  at  any  time  before  the  decree,  without  the  consent  of 
other  creditors,  unless  other  creditors  have  been  admitted  as  par- 
ties  on  the  record.* 

X.  The  Bnx  OB  Complaivt — 1.  In  General. — No  particular  form 
of  bill  or  complaint,  or  formal  specific  allegations  are  necessary, 
but  it  is  sufficient  to  state  facts  from  which  the  inference,  at 
least,  may  be  drawn  that  the  aid  of  a  court  of  equity  is  re- 
quired to  give  the  creditor  relief.* 

1.  Duenon  v,  Alsop,  37  Gratt.  ( Va.)  receiyer,  in  pursuance  of  the  prayer  of 
229;  Piedmont,  etc.,  L.  Ins.  Co.  v.  the  bill,  the  complainant  had  no  right 
Maury,  75  Va.  508,  holding  that  even  af-  to  diamiss  the  bill  with  the  consent  of 
ter  other  creditors  have  nled  petitions  the  defendant,  against  the  wishes  of 
for  leave  to  become  parties,  tJie  com-  other  creditors  who  sought  to  come  in 
plainant  may  dismiss  the  bill,  but  that  as  parties.  See  also  Atlas  Bank  tr. 
after  other  creditors  have  been  admitted  Nahant  Bank,  23  Pick.  (Mass. )  480 ;  in 
as  parties  the  suit  maybe  prosecuted  which  case  a  bill  filed  by  one  creditor 
by  such  other  creditors  for  their  own  for  the  benefit  of  himself  and  others, 
benefit,  citing  Simmons  v,  Lyles,  27  for  the  appointment  of  a  receiver  for 
Gratt.  (Va.)922;  Innes  v.  Lansing,  7  an  insolvent  bank,  was  regarded  as 
Paige  (N.  Y.)  583 ;  Mattison  v.  Dem-  substantially  a  proceeding  in  behalf  of 
arest,  i  Robt.  (N.  Y.)  717,  holding  all  the  creditors,  and  the  plaintiff  was 
that  a  statute  (Code  N.  Y.,  4  119)9  denied  leave  to  discontinue  the  bill. 
providing  that,  when  the  question  is  In  Fay  t>.  Erie,  etc.,  R.  Bank,  Harr. 
one  of  common  or  general  interest,  (Mich.)  194,  an  individual  creditor  had 
one  or  more  may  sue  for  the  benefit  of  filed  his  bill  against  a  corporation, 
the  whole,  did  not  confer  upon  the  court  obtained  an  injunction  and  the  appoint- 
any  power  to  restrain  the  creditor  who  ment  pi  a  receiver,  and  the  receiver 
instituted  the  suit  from  dismissing  the  had  tt^en  upon  himself  the  trust,  and 
bill  before  decree;  Tremain  f.  Guar-  other  creditors  had  filed  their  claims; 
dian  Mut.  L.  Ins.  Co.,  11  Hun  (N.  Y.)  and  it  was  determined  that  the  creditor 
286;  Edmeston  v.  Lyde,  i  Paige  (N.  who  filed  the  bill  was  not  entitled,  as 
Y.)  637;  Innes  v.  Lansing,  7  Paige  a  matter  of  right,  upon  being  paid  his 
(N.  Y.)  583;  Derby  V.Yale,  13  Hun  (N.  demand,  to  dissolve  the  injunction, 
Y.)  273;  Cummins  V.  Bennett,  8  Paige  dismiss  his  bill  and  discharge  the  re- 
(N.  Y.)  79,  in  which  last  case  it  was  ceiver. 

said  to  be  a  matter  of  course  to  per-  See  further  Salisbury  v.  Bingham- 
mit  the  complainant  to  dismiss  his  bill  ton  Pub.  Co.,  85  Hun  (N.  Y.)  99,  hold- 
at  any  time  before  decree  upon  pay-  ing  that  the  plaintiff  could  not  dismiss 
ment  of  costs.  after  issue  had  been  joined  and  a 
But  see  Salisbury  v.  Binghamton  reference  had  been  made  to  hear  and 
Pub.  Co.,  85  Hun  (N.  Y.)99;  Matter  try  the  same  and  to  take  proof ;  and  Bil- 
of  Butler,  loi  N.  Y.  309;  Young  t».  myer  v,  Sherman,  23  W.  Va.  656,  hold- 
Bush,  36  How.  Pr.  (N.  Y.  Supreme  ing  that  after  an  order  of  reference 
Ct.)  240;  Wilder  v,  Boynton,  63  Barb,  the  complainant  ceases  to  have  abso- 
(N.  Y.)  547;  Carleton  v,  Darcy,  75  lute  control  of  the  suit  and  cannot 
^'  Y.  375,  holding  that  the  right  of  dismiss  without  the  consent  of  the 
the  complainant  to  dismiss  is  not  abso-  other  creditors,  but  that  the  court  may 
lute  but  rests  in  the  discretion  of  the  dismiss  the  bill  as  to  the  nominal 
court.  plaintiff  and  order  the  suit  to  be  prose- 
After  Appointmeiit  of  ReetiTtr. — ^In  cuted  in  the  names  of  the  other  cred- 
Belmont  Nail  Co.  v,  Columbia  Iron,  itors  whose  claims  had  been  audited, 
etc.,  Co.,  46  Fed.  Rep.  336,  a  bill  was  citing  Linsey  v,  McGannon,  9  W. 
filed  in  behalf  of  all  the  creditors  of  an  Va.  154. 

insolvent  corporation,  for  theadminis-  S.  Dunham  v.  Cox,  10  N.  }.  Eq.  437. 

tration  of  its  assets,  and  it  was  deter-  AbdUtlon  of  Oroditor*!  Bill  by  tbo  Oodo. 

mined  that  after  the  appointment  of  a  — ^The  form  of  the  creditors*  bill  was 
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jvriidiBtioiiAl  n«ti. — The  bill  should  show  that  the  court  in  which 

it  is  filed  has  jurisdiction  of  the  action.^ 

Daterlptiim  of  IndebtodnMi. — When  the  suit  is  brought  by  a  creditor 
at  large  the  indebtedness  of  the  defendant  must  be  accurately  de- 
scribed as  in  ordinary  actions  of  debt  or  assumpsit,  and  care  must 
be  taken  to  show  that  the  complainant's  claim  was  due  and  pay- 
able at  the  time  the  bill  was  filed;*  but  when  the  claim  has  been 

abolished  bj  the  N.  Y.  Code,  although  collect  the  same  for  his  own  account, 

the  reined  J  is  still  preserved.     Rogers  so  that  **  complainant  is  the  sole  owner 

v.  Hern,  a  Code  Rep.  (N.  Y.)  79.  of  said  execution  which  is  still  due  and 

After  the  adoption  of  the  code,  *'  in-  unpaid,"  are  insufficient,  and  cannot 

stead  of  a  creditors'  bill,  the  plaintiff  be  construed  into  an  allegation  of  as- 

was  required    to  proceed  by  a  com-  signment  or  ownership  of  the  judg- 

plaint,    and    to  conform    his  suit  to  ment  upon  which  the  execution  was 

forms  prescribed  bj  the  code."    Per  issued  and  which   is  the  real  claim 

Sandford,  }.,  in  Quick  v.  Keeler,  2  sought  to  be  collected.     Richardson 

Sandf.  (N.  Y.)  331.  v,  Gilbert,  21  Fla.  545. 

And  the  sufficiency  of  the  complaint  See  also  Postlewait  v,  Howes,  3 
is  to  be  determined,  not  according  to  Iowa  365,  holding  that  an  allegation 
the  strict  rules  of  pleading  which  ex-  that  the  judgments  against  a  decedent 
isted  previous  to  the  code,  but  in  the  are  now  the  property  of  the  complain- 
light  of  a  more  liberal  system  intro-  ant,  is  sufficient  to  show  that  he  is  a 
duced  by  the  code.  Simmons  v.  El-  party  in  interest  and  is  entitled  to 
dridge,  19  Abb.  Pr.  (N.  Y.  Supreme  maintain  the  suit;  Gleason  v.  Gage, 
Ct.)  296.  7  Paige  (N.  Y.)  121,  holding  that  an 

But  a  complaint  which  states  a  suffi-  assignee  of  a  judgment  need  not  allege 

cient  cause  of  action  for  equitable  re-  in  his  bill  the  consideration  of  the  as- 

lief,  is  not  open  to  demurrer  under  the  signment ;  Strange  v.  Longley,  3  Barb, 

present  mode  of  procedure.     Hart  v.  Ch.  (N.  Y.)  650,  wherein  it  was  de- 

Albrieht  (Super.  Ct.),  18  N.  Y.  Supp.  termined  that  a  bill  seeking  the  pay- 

718,  3§  Abb.  N.  Cas.  (N.  Y.)  74.  ment  of  a  judgment  (including  costs) 

OnMB-4Mmiiilal]it. — Where  a  purchaser  should  not  allege  merely  an  assign- 

of  land  files  a  suit  against  a  creditor  of  ment  to  the  complainants  of  the  obliga- 

a  vendor  to  enjoin  a  sale  under  execu-  tions  upon  the  judgment  so  recovered, 

tion  of   the  premises  conveyed,  such  but  should  aver  that  the  whole  judg- 

credi tor  may,  under  Code  Colo.,  4  57*  ment   had   been  assigned;    Jones   v. 

file  a  cross-complaint  asking  that  the  Smith,  92  Ala.  455,  wherein  it  was  not 

conveyance  to  the  complainant  be  set  considered  necessary  to  aver  that  the 

aside  as  fraudulent.    Allen  v,  Tritch,  assignment  of  the  debt  was  made  in 

5  Colo.  222.  writing,  the  suit  being  filed  under  a 

Oanaelty  to  Sue. — It  is  not  sufficient,  statute  authorizing  a  creditor  at  large 

to  entitle  the  plaintiff  to  maintain  an  to  attack  fraudulent  conveyances, 

action  to  set  aside  a  fraudulent  convey-  1.  Cartmell  t.  McClaren,  12  Helsk. 

ance,  to  allege  that  he  has  been  ap-  (Tenn.)4i,  wherein  the  bill  was  defec- 

pointed  a  receiver,  but  he  must  allege  tive  because  it  failed  to  show  that  one 

and    show    that  he  is  a  receiver    of  of  the  defendants  resided  or  was  within 

such  a  kind  as  to  make  him  the  repre-  any  of  the  civil  districts  over  which  the 

sentative  of  creditors.     Sawyer  t^.  Har-  court  had  jurisdiction, 

rison,  43  Minn.  297.  But    see    Bryant    t\    Bryant    (Ky. 

ATcmiMita  u  to  Otmonlilp  of  Jndg-  1892),  20  S.  W.  Rep.  270,  wherein  it 

aiMit. — Where    the  plaintiff    sets    up  was  held  immaterial  that  a  bill  seek- 

judgments  recovered  in  the  names  of  ing  to  subject  an    interest    in    land 

others,  he  should  distinctly  aver  that  failed  to  allege  expressly  that  the  land 

he  it  the  owner  of  such  judgments  to  was  situated  in  the  county  where  the 

entitle  him  to  maintain  the  suit,  and  suit  was  brought,  because  the  plead - 

averments  that  the  execution  has  been  ings  and  exhibits  made  it  so  evident 

assigned    to    the  complainant  for   a  that  the  land  lay  in  such  county  that 

valuable  consideration,  and  that  the  no  one  could  have  any  doubt  about  it. 

complainant  has  been   authorized  to  2.  £lwell   v,  Johnson,  3  Hun  (N. 
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reduced  to  a  judgment  the  indebtedness  uponwhich  the  judgment 
was  recovered  need  not  be  set  forth  in  the  complaint.^ 

VtgfttioA  of  CMluitB  witb  the  DeUftr. — In  the  absence  of  any  statute 
or  rule  of  court  requiring  it,  the  complainant  need  ngt  allege  that 
the  bill  is  Hot  preferred  and  prosecuted  by  collusion,  or  for  the 
purpose  of  protecting  the  property  and  effects  of  the  debtor 
against  the  claims  of  other  creditors.* 

S.  Invitation  to  Other  CreditotB. — As  has  been  seen  hereinbefore, 
in  ordinary  suits  inter  vivos,  a  creditor  is  permitted  to  sue  in  his 
own  behalf  alone,^  and  in  such  cases  the  bill  need  not  state  in 
whose  behalf  it  is  filed  or  contain  any  invitation  to  other  creditors 
to  join.* 

Y.)  558,  wherein  it  was  held  insuifi-  as  it  does  not  profess  to  state  a  joint 

cient  to  allege  merely  that  the  com-  cause  of  action  but  sets  up  independent 

plainants  are  creditors  in  an  amount  claims ;  and   the  general  rule,  that  if 

which  the  J  **  leave  for  the  proof  to  de-  the  complaint  assumes  to  state  a  cause 

termine."  of  action  in  favor   of  two  or  mor* 

Smith  V,  Summeriield,  108  N.  Car.  parties  thus  joined,  it  is  bad  on  de« 

284,  wherein  it  was  held  sufficient  to  murrer,  does  not  applj.    Dohertj  v. 

allege  that  the  complainant  had  sold  HoUidaj,  137  Ind.  38a. 

and  delivered  goods  to  the  defendant,  Oonttnuaaoe    of  laAeMadaaM    xmUk 

and  that  a  named  amount  due  therefor  FUlag  of  Bill. — It  is  sufficient  to  allege 

had  not  been  paid.  that  the  complainants  were  creditors 

Gibson    v,   Trowbridge    Furniture  at  the  time  of  the  debtor's  death,  when 

Co.,  93  Ala.  580,  wherein  averments  the  necessary  implication   from    the 

similar  to  those  in  the  latter  casei  to-  facts  alleged   in  the  bill  is  that  thej 

gether  with  an  averment   that  **  the  were  creditors  at  the  time  of  the  filinjK 

prices  for  the  same  are  owing  and  un-  of  the  bill.    Birelj  v»  Stalej,  s  GiU  £ 

paid  and  due,"  were  considered  suf-  }.  (Md.)433« 

ficient,  distingytishinr  Jones  v,  Mas-  1.  Tatum  v.  Rosenthal,  9c  Cal.  199^ 

sey,   79   Ala.    370t  wherein    the    bill  S.  Hammond  v.  Hudson  River  Iron, 

was  defective  because  it  was  filed  be*  etc*,  Co.,  ao  Barb.  (N.  Y.)  378. 

fore  the  maturity  of  the  debt.  Enlet  of  Oonrt. — Formal  averments. 

See    also  Freider   v.  Lienkauff  1  93  required  by  a  rule  of  court,  negativing 

Ala.   471,   wherein    a    demurrer    was  collusion  between  the  creditor  and  the 

sustained   to  a   bill  which  joined  an  debtor  may  be  dispensed  with,  where 

indebtedness  that  had    not    matured  the  complaint  states  facts  from  which 

with  one  which  was  due  and  payable ;  it  is  apparent  that  there  is  no  such  col- 

and  Bragg  v.  Patterson,  85  Ala.  233.  lusion.     Faber  v.  Mats,  86  Wis.  370. 

See    further    Sandford    v,  Wright,  Ob/^ction    Waiv€d,-^ln  Schuennan 

164  Mass.   85,   holding  that   the  bill  v,  Matthews,  78  Wis.  309,  the  failure 

should  set  out  the  cause  of  action  as  of  the  creditor  to  allege  that  the  suit 

specifically  as  is  required  in  an  action  was    commenced    or    prosecuted    by 

at  law,  and  should  state  particularly  collusion  with  the  judgment  debtor, 

how  the  debt  arose;    and  Louis  v,  etc.,    was  waived,  because  objection 

Belgard   (Supreme    Ct.),    17    N.    Y.  thereto  was  raised  b^  the  fraudulent 

Supp.  883,  wherein  it  was  considered  grantee  for  the  first  time  on  appeal. 

insufficient  to  allege  that  the  plaintiffs  In  JV«w  T'orky  there  was  formerly  a 

have  a  claim  for  goods  sold  and  deliv-  rule  of  court  to  this  effect,  McElwain 

ered,  without  any  allegation  that  the  v*   Willis,  3  Paige  (N.  Y.)   5<»5,  but 

plaintiffs  ever  sold  the  deceased  any  such  rule  was  superseded  by  tne  code, 

goods  and  without  any  averment  as  to  Per  Sandford,  }.,  in  Q^ick  t\  Keeler,  2 

the  value  or  agreed  price.  Sandf.  (N.  Y.)  331. 

Joliidtr  of  Two  or  Xort  Creditors.— A  8.  See  su^ra,  IX.  i.  5.  Wken  Bill  must 

complaint  which  fails    to    state    the  be  Filed  in  Bthalf  of  All  Creditors, 

claims  of  three  out  of  many  persons  4.  Green  v,  Gnswold,  15  Civ.  Pro. 

named  as  parties  plaintiff,  is  not  bad,  Rep.  (N.  Y.  Super.  Ct.)  330,  17  N.  Y« 
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According  to  some  authorities,  where  the  debtor  is  dead  and 
the  suit  is  of  such  a  nature  that  all  creditors  should  be  per- 
mitted to  participate,  the  bill  should  distinctly  allege  that  it  is 
filed  in  behalf  of,  not  only  the  complainant,  but  all  other  credit- 
ors who  choose  to  come  in  and  contribute  to  the  expense  of  the 
suit  ;^  but  such  an  allegation  has  not  always  been  considered  nec^ 
essary,  especially  where  the  bill  does  not  show  that  there  are 
other  creditors.^ 

8.  MultifiufioniTiiii.— *As  has  been  seen  hereinbefore,  a  creditor 
is  permitted,  according  to  the  weight  of  authority,  to  join  grantees 
to  whom  the  debtor  has  made  several  and  distinct  conveyances  ;' 

St.  Rep.  757,  wherein  it  was  held  that        Amendmtnt  of  BlU. — McDougald  v, 

in  a  suit  to  discover  and  subject  prop-  Dougherty,  ii  Ga.  570,  wherein  Lump- 

ertj  not   reachable  by  execution,  an  kin,  J.,  says:  **It  is  a  familiar  prac- 

allegation  that  the  suit  was  brought  on  tice  to  allow  a  creditor  suing  for  his 

behalf  of  the   plaintiff  and   all  other  own  private  debt  only,  to  amend  his 

judgment  creditors  was  unnecessary,  bill  at  the  hearing  by  converting   it 

and  should  be  stricken  out  on  motion,  into  a  bill  on  behalf  of  himself  and  all 

fQllowin^  White's  Bank  v.  Farthing,  other  creditors."     Citing  Milligan  v. 

Id  N.  V.  344.  Mitchell,  i  Myl.  &  C.  433,  Hichens  v, 

1.  Good  V.  Blewitt,  13  Ves.  Jr.  397,  Congreve,  4  Russ.  562;  andAtty.-Gen. 
and  Johnson  v.  Compton,  6  Cond.  Ch.  v.  Newcombe,  14  Ves.  Jr.  i,  in  which 
Rep.  20,  cited  in  Hammond  v.  Ham-  last  case  such  an  amendment  was  al- 
mond, 2  Bland  (Md.)  350;  Louis  v,  Bel-  lowed  by  Lord  Eldon. 
gird  (Supreme  Ct.),  17  N.  Y.  Supp.  2.  But  see  the  following  cases,  hold- 
0B2,  wherein  such  a  statement  was  in-  ing  that  an  allegation  that  the  bill  is 
sisted  upon,  and  it  was  considered  in-  brought  in  behalf  of  other  creditors 
sufficient  that  the  title  of  the  complaint  who  may  choose  to  come  in  is  imma- 
showed  that  the  bill  was  intended  to  terial,  and  that  the  decree  may  make 
be  in  behalf  of  all  creditors ;  Pull-  provision  for  the  participation  of  other 
man  v*  Stebbins,  51  Fed.  Rep.  10.  creditors: 

See  aUo  Elwelft;.  Johnson,  3  Hun        Strike's    Case,    i    Bland  (Md.)  57; 

(N.  Y.)  558,  holding  that  wh&re  the  Birely  v.  Staley,  5  Gill  &  J.(Md.)  432; 

plaintiff  sues  in  behalf  of  other  cred-  Gibson   v,  McCormick,  10  Gill   SL  J. 

itors,  the  complaint  should  allege  the  (Md.)  65;    Hammond  v.  Hammond, 

existence  of  other  creditors ;   Long  v.  2     Bland     (Md.)    306;     and     Tatum 

Yanceyville  Bank,  81  N.  Car.  ^ ;  and  v.    Rosenthal,  95  Cal.    129,  wherein 

Wilson  -v,  Lexington  Bank,  72  N.  Car.  it   was    determined     that,    although 

621.  the    action     was    one    which    would 

In  Nbw  yersey^ii  bill  brought  by  an  inure   to   the  benefit  of  all  the  cred- 

attaching  creditor  to  avoid  fraudulent  itors    of  the    judgment   debtor,    the 

conveyances  of  property  upon  which  bill,  in   the  absence  of  any  showing 

the  attachment  has  been  levied,  and  to  that  there  were  any  other  creditors 

enjoin  the  sale  or  disposition  of  the  than  the  complainants,  was  not  bad  on 

goods,  should  be  framed  for  the  benefit  general  demurrer,  because  it  did  not 

of  the  complaining,  and  such  others  of  allege  that  it  was  filed  for  the  benefit 

the  creditors  as  mav  come  in  and  ask  of  all  the  creditors,  the  court  saying: 

relief.     Hunt  t/.  Field,  9  N.  J.  Eq.  36.  "It  would  seem  that  such  an  objection 

BUI  by  PttMiial  BapriM&iatlTa. — In  must  be  taken  by  special  demurrer,  as 

Maine ^  where  by  statute  the  personal  for  a  defect  or  misjoinder  of    parties 

representative  is  authorized  to  subject  plaintiff,  where  it  appears  from  the 

property  fraudulently  conveyed,   the  face  of  the  complaint  (as  it  does  not 

bill  must  purport  to  be  instituted  for  here)  that  there  are  other  creditors 

the  benefit  of  all  the  creditors,  other-  who  should  be  made  parties ;  or  by  an 

wise    it  will    be    bad    on    demurrer,  answer,  if  there    are  other  creditors 

Crocker  v.  Craig,  46  Me.  327 ;  Fletcher  who  should  be  joined.'' 
V.  Holmes,  40  Me.  364.    See  also  Cas-        8.  See  supra ^    y cinder  of  Two  or 

well  V.  Caswell,  28  Me.  23a.  More  Grantees,  p.  546. 
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and  a  bill  which  makes  several  grantees  parties  defendant,  and 

prays  that  several  conveyances  be  set  aside  as  fraudulent,  is  not 
multifarious.^ 

Yaofttloii  of  FrftudiilOBt  Cobtojuiooo  and  BalJMtioa  of  Piopotty  Vot  Baaehable 
by  Sxoeutioa. — A  creditor  is  permitted  to  frame  his  bill  in  a  double 
aspect,  and  to  seek  payment  of  his  claim  out  of  property  which  the 

1.  Hill  t^.  Moone,  104  Ala.  353,  cit-  referred  to  do  not  prevent  it,  I  think 
inj^  HaUtead  v.  Shepard,  23  Ala.  558;  the  rule  still  continues,  and  that  the 
Lehman  v,  Meyer,  67  Ala.  396;  Kus-  demurrer  is  not  well  taken."  Citing 
sell  V.  Garrett,  75  Ala.  350;  Burford  v,  and  approving-  BrinkerhofT  v.  Brown, 
Steele,  80  Ala.  147;  Hinds  v.  Hinds,  6  Johns.  Ch.  (N.  Y.)  139,  Fel- 
80  Ala.  325;  Handler  v,  Heflin,  84  Ala.  lows  v.  Fellows,  4  Cow.  (N.  Y.)  682, 
600;  Rinehart  v.  Long,  95  Mo.  396,  and  Boyd  v.  Hoyt,  5  Paige  (N.  Y.)65, 
r//»»^  Tucker  t;.  Tucker,  29  Mo.  350;  wherein  the  decisions  were  based 
Donovan  v.  Dunning,  69  Mo.  436;  '*  upon  the  supposition  that  the  cause 
Bobb  V.  Bobb,  76  Mo.  419;  Redmond  of  action  was  the  fraud  of  the  debtor 
V.  Dana,  3  Bosw.  (N.  Y.)  615;  Jacot  v.  in  disposing  of  his  property,  and  that 
Boyle,  18  How.  Pr.  (N.  Y.  Supreme  there  was  but  one  cause  of  action,  al- 
Ct.)  106;  Bank  of  British  North  though  the  defendants  held  the  prop- 
America  V,  Suydam,  6  How.  Pr.  (N.  erty  of  the  debtor  in  separate  parcels 
Y.  Supreme  Ct.)  379,  i  Code  Rep.  N.  in  which  there  was  no  joint  interest." 
S.  (N.  Y.)  325;  Watts  V.  Wilcox  (Su-  See  further  Reed  r.  Stryker, 4  Abb. 
premeCt.),  13  N.  Y.  Supp.  492.  App.   Dec.  (N.  Y.)  26,   12  Abb.   Pr. 

In  Morton  v.  Weil,  33  Barb.  (N.  (N.  Y.)47,  wherein  Harris,}.,  says: 
Y.)30,  II  Abb.  Pr.  (N.  Y.)  421,  one  "The  plaintiffs  ♦  •  •  bringing  this 
of  the  objects  of  the  complaint  was  to  action  allege  that  some  of  the  property 
have  judgments,  recovered  by  several  has  been  traudulently  conveyed  to  one 
different  judgment  creditors,  declared  of  the  defendants,  some  to  another, 
void.  The  complaint  charged  also  and  some  to  the  third.  The  subject 
that  the  debtor  had  made  a  fraudulent  of  the  action  is  the  debtor's 
assignment  for  the  benefit  of  certain  property.  The  object  of  the  ac- 
creditors, and  sought  to  have  such  tion  is  to  remove  tiie  illegal  imped- 
assignment  set  aside;  and  further  iments  ^which  the  defendants  have 
averred  that  two  of  the  defendants  placed  in  their  way,  so  that  the  prop- 
were  concerned  in  secreting  goods  erty  of  the  debtor  may  be  applied  to 
and  property  of  the  debtor  for  the  the  satisfaction  of  their  debts.  It  is 
purpose  of  concealing  the  same  from  as  much  a  single  cause  of  action  as  an 
creditors.  It  was  held  that  the  com-  action  to  foreclose  a  mortgage  where 
plaint  was  not  multifarious,  although  persons  having  various  and  independ- 
CodeN.  Y.,§  167,  provided  that  causes  ent  liens  upon  the  mortgaged  prem- 
of  action  to  be  united  must  affect  ises,  some  on  one  part,  some  on 
all  the  parties  to  the  action ;  Ingra-  another,  and  still  others  on  the  whole, 
ham,  J.,  saying:  "All  these  acts  are  made  defendants.  ♦♦♦  Each  of 
are  declared  to  be  fraudulent,  but  the  defendants  has  an  interest  in  the 
between  the  three  classes  above  re-  controversy.  Each  is  a  necessary 
f  erred  to,  I  can  find  in  the  complaint  party  to  the  complete  determination  of 
nothing  that  unites  them  together  or  the  questions  involved  in  the  action." 
that  shows  them  to  be  jointly  inter-  Qntattng  Title  to  Land  Ownad  by 
ested.  even  in  any  remote  degree,  except  Complalnaiit. — ^A  bill  seeking  payment 
as  to  the  general  fraudulent  intent  in  out  of  lands  fraudulently  conveyed, 
the  debtor's  distribution  of  the  prop-  which  asks,  in  addition  to  such  relief, 
erty.  ♦  ♦  ♦  The  cause  of  action  is  that  in  the  event  that  one  of  the  convey- 
the  same,  vix.^  the  fraudulent  disposi-  ances  of  which  the  complainant  com- 
tion  of  the  debtor's  property  to  the  plains  shall  not  be  found  fraudulent,  it 
several  defendants,  although  in  several  shall  be  removed  as  a  cloud  from  land 
parcels.  The  same  reasons  that  ex-  which  the  complainant  owns,  states 
isted  before  the  code,  for  uniting  them  separate  and  distinct  grounds  for  re- 
in one  action,  still  remain,  and  as  the  lief,  and  is  multifarious.  Robinson  r. 
words  of  the  section  of  the  code  above  Springfield  Co.,  21  Fla.  239. 
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debtor  has  fraudulently  conveyed,  and  also  out  of  choses  in  action, 
equitable  interests  and  other  property  not  reachable  by  execu- 
tion ;  and  this  is  a  familiar  practice.^ 

1.  Allen  V.  Montgomery  R.  Co.,  ii  tion  against  both  or  all  of  the  defend- 
Ala.  437 ;  Fusze  v.  Stem,  17  111.  App.  ants,  is  *'  a  just  and  proper  one  to  save 
429;  Williams  v,  Hubbard,  Walk,  thenecessit^of  a  multiplicity  of  suits;" 
(Mich.)  38,  wherein  it  is  explained  Genesee  River  Nat.  Bank  v.  Mead, 
that  a  creditor  should  be  permitted  to  18  Hun  (N.  Y.)  303,  supporting  the 
unite  the  two  classes  of  cases  in  one  right  of  a  creditor  to  require  an  execu- 
bill,  because  the  debtor  might  not  trix  to  account  for  the  assets  of  the 
have  sufficient  choses  in  action  to  sat-  estate,  and  also  to  reach  a  policy  of 
isfy  the  judgment,  or  vice  versa^  and  insurance  which  the  debtor  in  his 
in  that  event  it  would  be  necessary  to  lifetime  had  fraudulently  assign- 
file  a  second  bill;  Beam  v.  Bennett,  ed  to  the  executrix,  the  object  of 
51  Mich.  148;  Vanderpool  v.  Notley,  the  suit  being,  •as  explained  by  the 
71  Mich.  422;  Reeg  v.  Burnham,  55  court,  to  reach  assets  of  the  dece- 
Mich.39;  Clark  t;. Davis,  Harr. (Mich.)  dent  in  the  hands  of  the  defendant, 
227  ;  Way  v.  Bragaw,  16  N.  J.  Eq.  313;  claimed  by  her  "partly  as  execu- 
Cuyler  v,  Moreland,  6  Paige  (N.  Y.)  trix  and  partly  in  her  own  right;" 
274;  LeDuc  V,  Brandt,  no  N.  Car,  Palen  t;.  Bushnell,  46  Barb.  (N,  Y.) 
289;  Suydam  v.  Beats,  4  McLean,  (U.  24,  holding  that,  under  Code  N.  Y.,  § 
S.  )  13.  167,  authorizing  the  plaintiff  to  unite 

See  also  Randolph  v,  Daly,  16  N.  ].  in  the  same  complaint  several  causes 

Eq.    313,  wherein  Green,    Ch.,  says:  of  action  when  diey  arise  out  of  the 

**  The  sole  purpose  of  the  bill  is  to  ob-  **  same    transaction,    or    transactions 

tain  the  aid  of  this  court  in  enforcing  connected   with   the  same  subject   of 

satisfaction  of  the  complainants'  judg-  action,"   a  receiver  in  supplementary 

ment  out  of  the  property,  real  and  per-  proceedings    may  bring  an   action   to 

sonal,  of  the  defendant, which  is  alleged  set  aside  the  fraudulent  conveyance,  to 

to  have  been  fraudulently  conveyed,  or  compel   the  fraudulent   donee  to   ac- 

to  be  concealed  or  held  in  trust,  so  as  count  for  notes  and  bills  placed  in  his 

to  be  beyond  the  reach  of  an  execution  hands  as  collateral  security,  and  for 

at  law.     All  the  transactions  charged  the  additional  purpose  of  recovering 

are  but  parts  of  a  series  of  acts,  all  from    such    donee    sums    of     money 

tending  to  the  defeat  of  the  plaintiff's  usuriously  exacted  by  him   from  the 

remedy  at  law,  and  may  properly  be  debtor,  reversing-^  on  another  point, 

united  in  the  same  bill."  i8  Abb.    Pr.   (N.    Y.)   301;    Thomas 

See  further,  upon   the  question   of  v.      McEwen,     11     Paige     (N.     Y.) 

multifariousness  in   general,  Boyd  v.  131,     wherein     a    supplemental     bill 

Hoyt,  5  Paige  (N.  Y.)  65,  wherein  a  reciting  the  substance  of  the  original 

bill  was  considered  multifarious  which  bill,  and  also  setting  up  the  recovery 

sought  to  reach  property  alleged  to  by   the  complainant  of  a  subsequent 

have  been  fraudulently  conveyed,  and  judgment,  and  the  acquisition  by  the 

also  to  recover  damages  for  a  trespass  debtor  of  considerable  property  since 

committed   on  land  which   tl)e  com-  the  filing  of    the  original    bill,    was 

plainants  had  purchased  at  an  execu-  considered     multifarious ;     Bryan     t'. 

tion  sale;  Jackson  v.  Forrest,  2  Barb.  Blythe,  4  Blackf.  (Ind.)    249,    deny- 

Ch.  (N.  Y.)  576,  denying  the  right  of  ing    the    right    of    a    creditor  to  ask 

a  creditor  to  require  an  accounting  by  satisfaction    of    a  judgment  against  a 

a  personal  representative,  and  also  to  decedent  out  of   lands   descended    to 

seek  the  enforcement  of  the  trust  aris-  his  heirs,  and  also  for  a  claim  against 

ingunder  iRev.  Stat.  N.  Y.728,  §§  51,  one  of    the   defendants  individually; 

52,  in   lands  for  which  the  decedent  and  North   Hudson   Mut.  Bldg.,   etc., 

had  paid  the  purchase  price,  which  he  Assoc.   t».  Childs,  86  Wis.  292,  assert- 

had  procured  to  be  conveyed  to  an-  ing    the    familiar    doctrine    that    the 

other;    Bradner  v,  Holland,  33  Hun  statement  of  matters  which    do    not 

(N.  Y.)  388,  wherein  it  is  said  that  the  constitute  a  cause  of  action  will  not 

rule  permitting  the  distinct  rights  of  render  multifarious  a  complaint  which 

property  of  each  of  two  or  more  de-  is  in  other  respects  good, 

fendants  to  be  pursued  in  a  single  ac-  lUaJolndtr   of  CauMS   of  Aotton   by 
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4.  KrhMrtioo  of  (Mmrj  Xagsl  B^media^— <r*  In  General.— 
In  those  oucs  wb^re  a  creditor  must  have  exhausted  bis  legal 
remedies  before  resorting  to  equity,  the  bill  must  all^e  the 
exhaustion  of  legal  remedies,  or  tacts,  if  any,  excusing  his  failure 
to  do  SQ.^ 

b.  The  Judgment.— The  bill  should  sdlege  the  recovefy  of  a 
judgment  and  describe  it  by  giving  the  name  of  the  court,  the 
date  and  the  amount,  and  should  allege  facts  showing  that  it  is 
valid  and  subsisting,' 

Cow^aifiant  Svlnip  in  Two  Caiiacltles. —  valid  and  specific  judgment  without 
A  bill  in  which  the  complainant,  In  alleging  that  it  was  founded  upon  a 
the  capacity  of  a  creditor,  asks  to  valid  and  specific  debt;  Block  v, 
have  a  conveyance  made  by  a  dece-  Marks,  47  La.  Ann.  107,  wherein  it 
dent  set  aside  as  fraudulent,  and  also,  was  held  insufficient  to  allege  that  the 
in  die  capacity  of  an  heir  at  law  of  the  plaintiff  was  a  creditor  on  notes  and 
decedent,  asks  to  have  the  deed  set  accounts  as  shown  by  the  record  num- 
aside  as  having  been  procured  by  ber  of  the  court;  Baggot  v.  Eagle- 
fraud  and  undue  influenjce,  and  which  son,  Hoffm.  Ch.  (N.  Y.)  377,  holding 
asks  further  tljat  the  defendants  pay  the  that  the  bill  may  allege,  either  that  the 
complainant's  debt  out  of  the  personal  judgment  was  recovered  on  a  named 
assets  of  the  decedent  of  which  they  date»  or  that  it  was  recovered  at  a 
have  taken  possession,  is  multifarious,  named  term  of  the  court;  Hunt  v. 
Swayze  v.  Swayze,  9  N.J.  Eq.  273.  Field,  9  N.  J.    Eq.   36,  holding  that 

Whtre  Both  PenoiLal  and  Real  Prop-  where  the  complainant  relies  upon  an 
erty  have  been  conveyed  by  a  deceased  attachment  the  bill  should  allege  for 
debtor  in  his  lifetime  in  fraud  of  cred-  what  amount  the  attachment  was  Is- 
itors,  a  creditor  has  the  right  in  one  sued,  and  should  state  what  property 
and  the  same  suit  to  have  all  the  im-  was  attached,  and  whether  the  proper- 
pediments  removed,  and  is  not  re-  ty  was  real  or  personal, 
stricted  to  the  personalty,  as  that  may  ▲  SU^tit  Yarlance  as  to  the  date  of 
prove  to  be  insufficient  or  unavailable,  the  recovery  of  the  judgment  is  im- 
Snodgrass  v.  Andrews,  30  Miss.  473.  material.  Marshall  First  Nat.  Ba^k  v. 

See    further    the  article  Multifa-  Hosmer»  48  Mich.  200. 

RiousNsss.  To    the  same  effect  is  Bageot  v, 

1.  Roper  v.  McCook,  7  Ala.  318;  Eagleson,  Hoffm.  Ch.  (N.  y!)  377, 
Rugely  V.  Robinson,  10  Ala.  702;  wherein  the  court  did  not  consider 
Newman  v,  Willetts,  52  111.  98 ;  Hal-  fatal  a  variance  of  six  cents  assessed 
bert  V,  Grant,  4   T.   B.    Mon.    (Ky.)  for  costs. 

580;    Webster    t\  Clark,  25  Me.  313;        JurlBdlotion  of  Jmtlces  Of  the  Peace. — 

Corey  v.  Greene,  51  Me.  114;  Fergu-  Where  the  bill  is  based  upon  a  judg- 

son  v.  Bobo,   t^  Miss.  121 ;  Voorhees  ment    rendered    by    a  justice  of   the 

V.    Howard,   4    Keyes    (N.  Y.)  371 ;  peace,    the  facts    necessary  to  show 

Rhodes  v.  Cousins,  6  Rand.  (Va.)  188;  Jurisdiction  in  the  justice  must  be  al- 

Taylor  v.   Bowker,    iii  U.  S.   no,  6  leged.   Siegmund   x\   Ascher,   37    111. 

Am.  &  Eng.  Corp.  Cas.  609;   Daskam  App.  122. 

V,  Neff,  79  Wis.  161.  See  further  an   intimation    to    the 

But  the  rule  is  otherwise  in   South  same  effect  in  Dix  r.  Briggs,  9  Paige 

Carolina;  and  in  that  state,  in  an   ac-  (N.  Y.)  505. 

tion  to  set  aside  a  fraudulent  convey-  Recordation  of  tbe  Tranaeiliit. — 
ance,  the  issuance  of  an  execution  and  Where  the  object  of  the  bill  is  to  reach 
a  return  of  nulla  bona  are  probative  land  situate  in  another  county  than 
facts  merely,  and  need  not  be  alleged  that  in  which  the  judgment  was  re- 
in the  complaint.  State  v.  Foot,  27  S.  covered,  it  must  be  alleged  that  a 
Car.  345,  yi//(?Ti^/i»^  Burch  i;.  Brantley,  transcript  of  the  judgment  was  re- 
20  S»  Car- 503;  McMahan  t;.  Dawk  ins,  corded  in  such  other  county.  Barnes 
2?  S.  Car,  3J4.  V,  Beighly,  9  Colo.  475. 

2.  Tatum  v,  Rosenthal^  95  Cal.  129,  Form  of  AllegatioiiB  m  to  Reoover7  of 
holding  that  it  is  sufficient  tp  show  a  Jud|^ent. — In  Pierstoff  v.  Jorges,  8$ 
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c.  The  Execution. — The  bill  should  allege  that  the  execution 
actually  issued,  and  should  describe  it,  stating  the  respective 
dates  at  which  it  issued  and  was  returnable.^ 

Where    the     judgment    is   one    upon    which    an    execution 

might  have  been  issued  to  any  county  of  the  state,  it 
is  not  sufficient  to  allege  that  an  execution  was  issued  to  a 
named  county,  without  alleging  that  the  debtor  resides  in  such 
county.* 

Wis.  I  j8,  the  court,  although  itrecog-  bard,  i  Mich.  446,  wherein  the  com- 
nixed  the  propriety  of  alleging  spe-  plainant  relied  upon  the  return  unsat- 
cificaliy  that  the  judgment  had  been  isfied  of  an  alias^./a.,  it  was  deter- 
"  dulF  g^ven  or  made,"  approved  al-  mined  that  the  bill  need  not  allege 
legations  as  follows:  *' In  an  action  that  the  first  execution  was  regularly 
for  twatardy  in  which  the  above-named  issued  and  returned,  so  as  to  negative 
plaintiff  was  the  complaining  witness,  the  fact  that  the  second  execution  was 
the  said .-^-*-«'  recovered  a  judgment  unauthorized  and  void;  Miles,  J.,  say- 
in  the  oiunicipal  court  of  ■  ■■  ■  county,  ing :  "  It  seems  to  me,  that  the  rule  re- 
agaf  nst  the  defendant  ■  ,  in  which  quiring  an  exhibition  of  the  regularity 
it  was  Adjudged,"  etc.  of  all  the  proceedings  upon  the  judg- 

1.  Wlitra  tiMTB  !•  ft  StfttBta  requiring  ment  in  the  law  court  would  lead  to 

the  execution  to  be  made  returnable  needless  prolixity  in  creditors'  bills, 

sixty  days  after  its  delivery,  it  need  and  be  productive  of  no  good  results, 

not  be  stated,  it  would  seem,  when  the  All  that  is  required,  in  this  respect,  to 

execution  was  returnable.    Strange  v.  give  the  court  jurisdiction,  is,  that  the 

Longley,  3  Barb.  Ch.   (N.  Y.)  ^o;  complainant  should  show  that  he  has 

Cassidy  v,  Meacham,  3  Paige  (N.  Y.)  had    execution    upon    his    judgment 

311 ;  Albright  t^  Herzog,  13  111.  App.  in  the  hands  of  the  proper  o^cer,  and 

^%*l^  foliowinf(  C9m\Aj  V,  Meacham,  3  that  he  has  been  unable  to  find  any 

Paige  (K.  Y.)  srx;  German  American  property  liable  to  execution  upon  which 

Seminary  Vn  Saenger,  66  Mich,  a^;  he  could  levy." 

Strange  v.  Longley,  3  Barb.  Ch.  (N.  Bavlval  of  Jndfniant  bafiort  lasuanot 

Y.)  650.  of  Bzeeufcion. — Although  the  execution 

MUtvtt  af  Writ  to  BberlC — ^Allega*  could  not  have  been  regularly  issued 
tioDS  that  a  writ  of  fieri  facias  was  without  the  revival  of  the  judgment  by 
"  sued  out  and  prosecuted,'^  and  that,  scire  facias^  it  need  not  be  alleged  in 
before  the  writ  was  delivered  to  the  the  bill  that  the  judgment  was  so  re- 
sheriff,  it  was  duly  indorsed,  with  a  vived.  Gary  v,  Clark,  3  Edw.  Ch.  (N. 
direction  to  the  sheriff  as  to  the  sum  Y.)374. 

to  be  levied  with  interest,  <*and  was  a.  Reed  v,  Wheaton,  7  Paige  (N. 

then  delivered  to  said  sheriff  to  be  exe-  Y.)  663 ;  Leggett  v,  Hopkins,  7  Paige 

cuted  in  due  form  of  law,"  RuiRciently  (N.    Y.)  149;  Preston  v.  Wilcox,  36 

make  it  appear  that  the  writ  was  deliv-  Mich.  578.    And  it  is  not  sufficient  to 

ered  to  the  sheriff  before  the  return  name  tlie  county  where  the  defendant 

day,     Conant  v.  Sparks,  3  Edw.  Ch.  resides  at  the  time  of  the  filing  of  the 

(N.  Y.)  104.  bill,  but  it  should  be  specifically  al- 

iUlaCfttlMUi  ft*  to  MraefeiOBi    to  the  leged  that  he  was,  at  the  time  of  the 

SlMrtff. — The  bill  need  not  specifically  issuance  of  the  execution,  a  resident  of 

allege  that  the  writ  of  fieri  facias  di-  the  county  to  which  the  execution  is- 

rected  the  amount  of  the  judgment  to  sued.     Wheeler  v.  Heennans,  3  Sandf . 

be  made  out  of  the  lands  and  tenements  Ch.  (N.   Y.)    597;    Smith   v.  Fitch, 

of  the  defendant,  when  an  ordinary  exe-  Clarke    Ch.    (N.    Y.)   265;    Gaylord 

cution,  as  prescribed  by  statute,  au-  v,    Hendrickson,    cited    in    Smith   v, 

thorisea  a  levy  on  the  debtor's  lands.  Fitch,     Clarke    Ch.     (N.    Y.)     365; 

as  it  will  be  presumed,  in  the  absence  Hope  v,  Brinckerhoff,  3  Edw.  Ch.  (N. 

of  proof  to  the  contrary,  that  the  exe-  Y.)  445. 

cution    was   regular   and    conformed  flontra. — In  Alabama^  it  is  held  that 

to  the  law.     Brown  v.  Bates,  10  Ala.  the  bill  need  not  contain  a  specific 

433.  allegation  that  the  execution  was  is- 

WilliamsTr.  Hub-  sued  to  the  county  in  which  the  de* 
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d.  The   Return. — The  bill  should  allege  the  actual  return 

of  the  execution  before  the  filing  of  the  bill,  and  should 
state  the  time  when  it  was  made,*  to  enable  the  court  to  ascer- 
tain that  the  execution  was  actually  returned  before  the  filing  of 
the  bill » 

The  return-  need  not  be  set  forth  in  hcBc  zferba,^  but  it  is  suf- 
ficient to  allege  that  it  was  returned  nulla  bona  or  "wholly 
unsatisfied."* 

fendant     had    a    fixed     and     known  not  taken  in  the  answer,  anc  although 

residence,  and  that  it  devolves  upon  the  execution  as  exemplified  was   re- 

the  defendant  to  show  that  the  execu-  tumable  and  appeared   to  have  been 

tion  was  issued  to  an  improper  county,  returned  and  filed  prior  to  the  filing 

Brown  v»  Bates,  lo  Ala.  \^2yfoUo-wed  of  the  bill. 

in  Nix  T'.  Winter,  35  Ala.  309;  and  in  But  see  Long  v.  Page,   10  Humph. 

Illinois^  allegations  showing  that  the  (Tenn.)   541,    wherein    the    bill    was 

execution  was  issued  to  the  sheriff  of  silent  as  to  whether  or  not  the  execu- 

the    county   in  which    the  judgment  tion  had    been    returned.      Said    the 

was   recovered   are  considered    suflR-  court:  **  The  objection    that  the  bill 

cient,  without  an  allegation  that  the  does  not  show  upon  its  face  that  the 

judgment  debtor,  at  the  time  of  the  execution  was  returned,  if  available  at 

issuance  and  delivery  of  the  execution,  any  stage  in  the  progress  of  the  cause, 

resided  in  that  county,  the  presump-  could   not  be   taken  at    the  hearing, 

tion  being  that  the  defendant  resided  The   principle    applies    to    this  case, 

in    the    county    where    the  suit    was  that  if  the  defendant  submit  to  answer, 

brought.   Deimel   v.    Brown,  136  111.  without  exception  to  the  jurisdiction 

586.  by  demurrer  or  otherwise,  he  will  not 

1.  Shea  z\  Dulin,  3  MacArthur  be  heard  to  object  to  the  jurisdiction 
(D.C.)  339;  Cassidy  v.  Meacham,  3  on  the  hearing,  unless  the  case  made 
Paige  (N.  Y.)  311 ;  Pardee  r.  DeCala,  out  in  the  pleadings  and  proof  be  un- 
7  Paige  (N.  Y.)  132,  which  is  an  au-  fit  for  the  cognizance  of  a  court  of 
thority  for  dismissing  a  bill  stating  that  equity.'' 

the  execution  was  returnable,  and  was  8.  Daskam  v,    Neff,   79    Wis.    161, 

returned,  on  a  date  subsequent  to  the  wherein  the  court  said :  **If  that  were 

commencement  of  the  suit,   although  done  the  court  could  only  read   the 

the  objection  was*  not  taken  in  the  an-  words  of  the  return,  which  would  not 

swer.     Preston   v,  Wilcox,   38   Mich,  enlighten  it  greatly  on  that  point.  The 

578 ;  Albright  v.  Herzog,  i3  111.  App.  presumption  is  that  the  return  is  cor- 

\,^'j ,  following  C2iss\dy  v.  Meacham,  3  rect,  according  to  the  real  facts,  and 

Paige  (N.  Y.)  311.  that  the  officer  did  his  duty  in  endeav- 

See   further   Richardson  r.  Gilbert,  oring  to  find  property  of  the  judgment 

31  Fla.  545,  wherein  the  court  did  not  debtor  out  of  which  he  could  collect 

consider  that  an  allegation  '*  that  said  the  amount  named  in  the  execution, 

execution    has    been    placed   in    the  It   certainly    was    not   necessary  that 

sheriff's   hands  and   is   returned   *  no  the  complaint    should     give     a     full 

property'  indorsed   upon   said   execu-  history  of    the    officer's    proceedings 

tion,"  was  sufficient  as  an  averment  of  in  trying  to  make  the  money  on    the 

a  return  of  the  execution   unsatisfied ;  execution,  because    the    presumption 

and  the  court  questioned  the  sufficien-  is  that  he  used  due  diligence  in  that 

cy   of  an    allegation    that    on   a  day  regard." 

named  the  sheriff  **  made  his  return  4.  Alexander  v,  Tams,    13  111.  231; 

upon  said  execution  that  no  property  Suydam  v.  Heals,  4  McLean  (U.  S.) 

could   be  found   upon    which   a  levy  12,  wherein  it  was  sufficient  to  allege 

could  be  made."  that  the  execution  had  been  returned 

2.  Pardeexr.DeCala,  7  Paige(N.  Y.)  nulla  bona,  without  averring  that  the 
133,  wherein  a  bill  alleging  that  the  officer  searched  for  the  property, 
execution  was  returnable,  and  was  re-  See  also  Page  v.  Grant,  9  Oregon 
turned  on  a  day  subsequent  to  the  1 16,  wherein  an  averment  that  the  ex- 
commencement of  the  suit,  was  dis-  ecution  had  been  returned  unsatisfied 
xnissedf   although   the   objection    was  was  considered  as  an  attempt  to  state 
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5.  Insolvency  of  the  Debtor. — Where  it  is  alleged  that  an  ex- 
ecution has  been  issued  and  returned  unsatisfied,  it  need 
not  be  otherwise  distinctly  averred  that  the  debtor  has  no 
other  property  than  that  out  of  which  the  creditor  seeks  pay- 
ment.* 

In  Sniti  to  Set  Aiide  Fnadnlent  ConveyanoeB,  according  to  some  authori- 
ties, the  insolvency  of  the  debtor  at  the  time  of  the  filing  of  the 
bill  need  not  be  alleged  ;*  but  there  is  a  conflict  of  authority  upon 

the  legal  effect  of  the  return  and  not  the  judgment  debtor  was  insolvent,  oi 

its  lang:uage.  had  no  property  out  of  which  the  judg- 

See  further  Wilson  v.  Forsyth,  24  ment  could  be  made.  It  is  not  cor- 
Barb.  (N.  Y,)  105,  wherein  the  court  rect,  as  counsel  for  appellants  insist, 
refused  to  accept  as  sufficient  an  alle-  that  such  an  allegation  would  not  be 
gation  that  the  sheriff  had  made  a  sufficient  but  for  special  statutory  pro- 
named  amount,  that  there  still  re-  vision  making  it  so.  The  statute  is 
mained  due  and  unpaid  a  named  merely  declaratory  of  the  rule  as  it, 
amount,  and  that  the  debtor  had  no  previously  existed."  Citing  McEl- 
personal  property  in  the  county  to  wain  r.  Willis,  9  Wend,  (N.  Y.) 
which     the   execution     issued,     from  559. 

which  any  part  of  the  balance  of  said  9.  Rhead    v.    Hounson,    46  Mich, 

judgment  could  be  made ;  and  Beards-  343,    wherein    the  court  says:  "The 

le^  Scythe  Co.  v.  Foster,  36  N.   Y.  office  of  the  suit  is  to    remove    the 

561,  wherein  a  like  allegation  was  con-  debtor's  deed  out  of  the  way  of  the 

demned.  execution,  and  on  the  ground  of  its  be- 

B«tiini    of    Bxecntlon  against   Joint  ing  fraudulent  as  against  the  creditor, 

Dolston. — Allegations  that  an  execu-  and  the  equity  for  such   interference 

tion  issued  on  a  judgment  recovered  may  exist,  although  the  debtor  is  not 

against  joint  defendants  was  returned,  insolvent.      The   circumstance  of  his 

that  the  two  defendants  (naming  them)  being  solvent  or  insolvent  is  important 

had  no  goods,  chattels,  or  real  estate,  only  as  it  bears  upon  the    question 

whereof  the  sheriff  could   make  the  whether  in  fact    the   deed    is,   or   is 

amount  of  the  judgment,  are  sufficient  not,   fraudulent  as  against  the  cred- 

to  show   that  the  legal  remedy  had  itor." 

been  exhausted  against  both  the  joint  See  further  Citizens'  Bank  v,  Bud- 

and  several  property  of  the  defendants,  dig,  65  Miss.  284,  holding  that  under 

and  is  not  open  to  the  objection  that  a  statute   (Code  Miss.  1843)  authoriz- 

it  shows  only  that  the  defendants  had  ing  any  creditor  at  large  to  file  a  bill 

no  joint  property.     Conant  v.  Sparks,  to  set  aside  a  fraudulent  conveyance,  it 

3  Edw.  Ch.  (N.  Y.)  iO|.  is   not    necessary  to  allege    that  the 

Oldo  Btaitnte. — ^A  biu  filed  under  debtor  is  insolvent,  and  that  the  com- 
Code  Ohio,  §  458,  which  provides  that  plainant  has  no  other  means  of  obtain- 
when  a  judgment  debtor  has  not  per-  ing  satisfaction  of  his  demand  except 
sonal  or  real  property  subject  to  levy  by  resorting  to  the  property  fraudu- 
on  execution  sufficient  to  satisfy  the  lently  conveyed ;  in  which  latter  case 
judgment,  any  equitable  interest,  etc.,  Campbell,  T.,  in  commenting  upon  the 
may  be  reached,  it  is  not  sufficient  to  decisions  in  Indiana^  requiring  the 
aver  that  an  execution  has  been  re-  complainants  in  suits  to  set  aside 
turned  **  no  goods,"  because  **»<?»  con-  fraudulent  conveyances  to  allege  that 
Stat  but  there  may  be  lands  subject  to  they  have  no  other  means  of  obtaining 
execution,  and  it  should  have  been  satisfaction  of  their  demands,  except 
shown  on  the  execution  and  averred  in  by  resorting  to  the  property  sought  to 
the  petition  that  there  were  none."  be  reached  by  the  bill,  says  that  the 
State  Bank  v.  Oliver,  i  Disney  (Ohio)  Supreme  Court  of  Indiana  has  con- 
159.  founded   "the  distinction  between  a 

1.  Daskam  v.   Neff,   79  Wis.    161 ;  voluntary  conveyance  by  a  husband  to 

Page  V.  Grant,  9  Oregon  116,  wherein  his  wife,  a  father  to  his  child,  and  the 

the  court   says:  "If  the  sheriff's   re-  like,  the  validity  or  invalidity  of  which 

turn  is  conclusive,  it  would  be  idle  to  is  determinable  by  the  circumstances 

allege,  in  addition  to  such  return,  that  of  the  donor  at  the  time  of  the  gift, 
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this  question,  as  there  is  upon  the  question  Whether  dr  not  an 
execution  must  have  been  issued  and  returned  unsatisfied.^ 

The  insolvency  of  the  debtor  at  the  time  the  fraudulent  con- 
veyance  was  ekecuted^  id  not  a  jurisdictional  fact,  but  merely 
evidence  of  fraudulent  intent,  and,  according  to  the  weight  of 
authority,  need  not  be  alleged  in  the  bill* 

and  a  conveyance  made    to    hindeh  drockef  ».  he^i  ^  Wheat.  (XJ.  S.)  52^1 

delay  and  defraud  creditors,  ♦  *  *  and  cited  in  Burdsall  v.  Waggoner,  4  Colo. 

has  displayed  remarkable  eonsistencr  956. 

and  persistence  in  thi«  erroneous  view,  See  further,  tnfra,  upon  this  ^ues- 
against  the  sentiment  of  the  bar  and  tion,  EvthaHstion  of  ^rdi^arj^  Legal 
inferior  courts,   as   indicated   by    the  Remedies ,   p.  460. 
multitude  of  cases  in  which  it  has  been  3.  Rounds  i*.  Green,  09  Minn.  139, 
questioned."  wherein  the  court  says  that  the  insol- 
1.  The  following  cases  support  the  vency  of  the  debtor  at  the  time  of  the 
doctrine   that   the  insolvency   of    the  alleged  fraud*  4s  a  matter  of  evidence." 
debtor   must   be    alleged :    Harris    v.  See  also,  to  the  same  effect,  Hager 
Taylor,  15  Cal.  348;  Burdsall  t\  Wag-  r.  Shindler,  29  Gal.  48^  ctling  Sands 
goner,  4  Colo.  256,  holding  that  the  v.  Hildreth^  14  Johns.  (N.  Y.)4^. 
omission  of  the  averment  is  not  cured  But  see,  contra ^  the  dictum  of  Na7t« 
by  evidence   that  the  debtor  has  no  J.,  in  O'Connell  f.  Taney,  16  Colo, 
other  property  than  that  ffaudulently  353 ;   Deutsch   v.    Korsmeier,  59  Ind. 
conveyed,  the  court  saying :  *'  The  bill  373 :  Sherman  v,  Hogiahd,  54  Ind.  578; 
should  show,  not  only  that  the  debtor  Pence  v.  Groan,  51  Ind.  336;  Romine 
has  made  a  fraudulent  disposition  of  v.  Romine,  59  Irfd.  3461  wherein  a  de- 
his  property,  but  that  such  disposifion  murrer    was    sustained    because    the 
emlwrrasses    him   in   obtaining  satis-  complaint    alleged    merely    that   the 
faction  of  his  debt  or  judgment;  there  debtor  "is  insolvent  and  has  liopi^op- 
must  be  an  averment  of  want  of  prop-  erty     subject    to     execution^**    etc.: 
erty  sufficient  to    satisfy   such   debty  Brookbank  ?•.  Kenndnl,  41  Indi  ^t 
other  than  the  property  which  is  al-  arid  Bentley  f*  Dutikle^  57  Ind*  374. 
leged  to  have  been  fraudulently  con-  FtaMhaM  tf  Property  is  lUt  Nmm  0f 
veyed,  for,  if  there  be  other  property  VolimMer. — Where  the  object  of  the 
sufficient,  then  the  resort  to  e^iuity  is  bill  is  to  have  a  resulting  trust  declared 
urinecessary."      See    also    Emery   v.  in  property  which  the  debtor  has  paid 
Yount^  7  Colo.  107 ;  Hood  v.  Saunders,  for,  and  which  he  has   procured  to  be 
II  Colo.  106;  Uhre  ?>.  Melum,  17  111.  conveyed  to  his  wife,  and  the  suit  does 
App.    183;    Baugh  V.   Boles,  35  Ind.  not  proceed  upon  the  theory  thut  the 
^i^;  Ewing  v.  Patterson,  35  Ind.  326;  conveyance  was  in  ffaud  of  cteditofSj 
Romine    v,    Romine,    59    Ind.     346;  it  is  not  necessaify  to  allege  that  it  the 
Pence  v.  Croan,  51  Ind.  336;  Altord  time  the  conveyance  Iras  mAdetothe 
V.  Baker,  53  Ihd.  279;  and  Bruker  v*  wife  the  debtor  was  insolvent.  O'Con- 
Kelsey,  7:2  Ind.  51,  whet-ein  the  court  nell  v.  Taney,  16  Colo.  3^3. 
said:   **The  conveyance  is  valid  be-  OoBMttptkm  <f  Pg»pMly  Hy  Frani- 
tween  the  parties  thereto,  and  third  nleBt  Merlfate.'^In  State  v.  Foot,  t^ 
pat-ties  are  not  allowed  to  attack  it  un-  S.   Car.   340,   it  was  insisted,  on  de- 
less  it  is  necessary  to  do  so  in  order  that  murren   that  an  action  could  not  be 
justice  nlky  be  done.     If  there  is  other  maintained  to  avoid  iln  alleged  fraud- 
property  in  the   hands  of  the  debtor  ulent  mortgage  of  real  estate*  beciause 
when  the  conveyance  is  made,  ample  to  there  was  no  alle^tion  that  the  prop- 
pay  all  his  debts,  or  if,  when  the  suit  is  erty  embraced   in  the  mortgage  was 
commenced,    he    has  othet-  property  insufficient  to  pay  the  mortgage  debt, 
subject  to  sale  on  execution,  out    of  and  that  hericfc  the  plaintifff  fofaughl 
which  the   plaintiff's    debt  could  be  that  appeared,  had  a  plain  and  ade- 
made,  justice  does  not  require  or  per-  quate  remedy  at  laW  against  the  pmp- 
mit  that  the  conveyance  be  set  aside  erty  covered  by  the  mortgage;  butth* 
in  order  that  resort  may  be  had  to  the  court  considered  aii    allegation  that 
real    estate  so    conveyed."    And   see  the  judgmeilt  debtor  had  placed  his 
Dunham  v.  Cox,  10  N.  J.  Eq.  467,  and  property   beyond    the    i'each   of   d«« 
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Mm  aa  Bamite  Vol  XtlMoitiiig  Legal  BeoMdiei. — As  has  been  seen  here- 
inbefore,^ the  creditor  is  frequently  excused  Irom  exhausting  his 
legal  remedies  because  of  the  insolvency  of  the  debtor  (a  ques- 
tion upon  which  there  is  a  conflict  of  authority) ;  but  such  excuse, 
to  be  available,  must  be  alleged  in  the  bilL' 

Bwentit]  ATermenti. — The  allegations  as  to  the  insolvency  of  the 
debtor,  when  the  averment  thereof  is  necessary,  should  be  clear 
and  explicit,  and  should  relate  to  the  time  when  the  bill  is  filed, 
or  to  the  time  when  the  fraudulent  conveyance  was  made,  accord- 
ing to  the  requirements  of  the  particular  case;*  but  the  debtor's 

plaintiff's  execution,  unless  the  moft-  inf.   The  indetotedneM  nui^ hftt«  been 

gage  should  be  set  aside,  wai  equiv-  one  dollar  or  a  hundred  thousand." 

alent  to  an  arerment  that  the  debts  se-  In  Deutsch  n.  Korsmeier,  59  Ind. 

cured  bj  the  mortgage  were  sufficient  373,  it  was  held  insuffieient  to  allege 

to  consume  the  mortgaged  property.  the  defendant's  insolvenc^r  at  a  time 

1.  See  supra  J  Insolvency  of  Debtor  tubsequent  to  the  making  of  tiief  rand- 
an E»cuse  for  Not  Bxhausttng  Legal  ulent  convejance,  instead  of  alleging 
Remedies^  p.  518.  bis  insolvency  when  tiie  conrejance 

a.  Newman  v.  Willetts,  5a  111.  9B;  was  made. 

Crippen  v,   Hudson,   13  N.   Y.   i6z;  See  also  Enright  v.  Grant,  5  Utah 

Rountree  v.  McKay,  6  Jones  £q.  (N.  334 ;  in  this  case  two  Judgment  cred- 

Car.)  87,  following  Tabbt;.  Williams,  itors  united  in  the  bill,  and  an  allega- 

4  Jones  Eq.  (N.  Car. )  352.  tion  that  one  of  die  judgment  creditors 

8.  Collins  V,  Myers,  68  Ga.  530,  had  issued  an  execution  which  had 
wherein  it  was  held  that,  under  the  been  returned  nulla  hona^  together 
Georgia  code  allowing  a  bill  to  be  with  an  allegation  that  the  plaintiffs 
filed  bj  a  creditor  at  large  when  the  knew  of  no  property  upon  which  an 
debtor  is  insolvent,  the  creditor  must  execution  could  be  levied,  and  that  the 
clearly  allege  the  debtor's  insolvency  judgment  would  remain  wholly  un- 
and  the  facts  to  show  it,  and  that  an  satisfied  unless  they  were  permitted  to 
averment  of  failure  to  pay  the  plain-  resort  to  equity,  was  considered  a  suf- 
tiff's  debt  at  maturity  was  not  suffi-  ficient  allegation  of  insolvency  to 
cient;  Lide  v.  Parker,  60  Ala.  165,  excuse  the  failure  of  the  other  cred- 
wherein  it  was  held  insufficient  to  itor  to  issue  an  execution  and  have 
allege  an  indebtedness  to  the  com-  it  returned  unsatisfied, 
plainant  and  other  creditors,  and  that  See  further  Dawson  Bank  v,  Harris, 
the  debtor  was  much  embarrassed,  84  N.  Car.  206,  wherein  the  action 
and  had  made  a  conveyance  covering  was  brought,  as  permitted  by  the 
substantially  all  of  his  property ;  North  Carolina  practice,  by  a  credit- 
Uhre  V.  Melum,  17  111.  App.  182,  or  at  large  to  avoid  a  fraudulent  con- 
wherein  it  was  held  insufiicient  ixi  al-  veyance.  It  was  alleged  that  the  debt- 
lege  that  the  debtor  '*was  heavily  in*  or  owed  debts  exceeding  fifty  thou- 
debted  and  was  deemed  Insolvent;"  sand  dollars  in  amount,  which  all  his 
Rinehart  v.  Long,  95  Mo.  3961  estate  of  every  kind.  Including  that 
wherein  an  allegation  that  the  debtor  mentioned  in  the  fraudulent  deeds, 
was  wholly  insolvent,  that  he  owed  was  wholly  insufficient  to  pay,  and 
about  1x^000,  and  that  his  property  that  he  became  and  was  utterly  insol- 
was  wholly  inadequate  to  satisfy  his  vent.  It  was  held  that  these  averments, 
indebtedness,  was  considered  suffi-  although  not  y&ey  specific  and  pointed, 
cient;  Bentley  v,  Dunkle,  57  Ind.  374;  suificiently  made  it  aopear  that  the 
Brookbank  v,  Kennard,  41  Ind.  339.  satisfaction  of  the  plaintiff's  debt 
In  the  last  case  it  was  held  insufficient  could  be  secured  only  by  pursuing  the 
to  allege  that  the  debtor  "was  owing  a  alienated  land,  and  a  demurrer  to  the 
large  sum  of  money,"  the  court  saying:  complaint,  because  of  the  absence  of 
""nie  amount  cs  his  indebtedness,  an  averment  that  the  plaintiff  could 
expressed  by  the  phrase  *  a  large  not  obtain  satisfaction  of  his  demand 
sum,'  is  too  vague  and  indefinite  to  from  other  property  of  the  defendant, 
ItfiTe  much  force  in  a  judicial  proceed-  was  overruled. 
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insolvency  need  not  be  stated  in  terms  when  facts  are  alleged 
from  which  it  may  be  deduced.* 

6.  The  Prayer. — Under  the  general  prayer  for  other  and  further 
relief,  the  creditor,  as  in  other  suits,  is  entitled  to  such  relief  as 
the  law  announces  upon  the  facts  pleaded  and  proved,  whether 
especially  asked  for  or  not.* 

AUegailonf  m  to  NonreeldtBCO  of  Dolyt-  the  debtor  was  secured,  because  the  pe- 

or. — Allegations  describing  the  debt-  tition  did  not  aver  in  so  many  words 

or  as  formerly  of  a  named  town   in  a  the  existence  of  the  vendor's  lien,  nor 

named  county  are    not   sufficient  as  specifically  pray  for  its  enforcement; 

averments  that  he  is  a  nonresident,  but  it  was  held  that,  as  all  the  facts  es- 

and,  although  apparently  intended  as  sential  to  the  existence  of  the  lien  were 

an   excuse  for  not  having  obtained  a  averred,  the  plaintiff  was  entitled  to 

judgment  at  law,  and  for  not  having  the  relief  under  a  prayer  for  general 

caused  an  execution  to  be  issued  and  relief. 

returned  thereon,  are  insufficient  for  Vacatton  of  Fraudulent  CoiiTeyaiioes.— 

that  purpose.     Ginn  v.  Brown,  14  R.  In  Williams x>.  Hubbard, Walk.  (Mich.) 

I.  524.  28,  it  was  considered  immaterial  that 

1,  Botsford  V,  Beers,  ii  Conn.  369,  there  was  no  special  prayer  for  the  va- 

wherein  Bissell,  J.,  says :  "It  need  not  cation  of  the  fraudulent   conveyance 

be  stated   in  terms  that  there  is  no  complained  of,   and   such    relief  was 

adequate  remedy  at  law.    It  is  enough  given   under  the  general   prayer  for 

if  it  appear  from  the  facts  disclosed  in  other  and  further  relief, 

the   bill   that  such  remedy  does  not  To  the  same  effect  is  Clarkson  t».  De 

exist."  Peyster,  3  Paige  (N.  Y.)  320. 

See    also    Dunsback    v.    Collar,  95  See  also  Brown  v,  M'Donald,  i  Hill's 

Mich.  611,  wherein  it  was  held  suffi-  Eq.  (S,  Car.)  297,  wherein  a  decree  was 

cient  to  allege  that  the  debtor  had  *'no  rendered  setting  aside  a  conveyance, 

real  or  personal  estate  liable  to  levy  although  such  relief  was  not  prayed 

and   sale,   except  the  premises  afore-  for  in  the  bill,  the  court  saying :  **The 

said,  on  which  the  sheriff  could  make  fact  that  a  party  does  not  pray  for  spe- 

a  levy."  cific  relief  appropriate  to  his  case  is  no 

To    the    same  effect  is  Turner  v.  groimd  of  objection  to  a  decree  in  his 

Adams,  46  Mo.  95,  wherein  allegations  favor,  provided  his  bill  contains  a  gen- 

that  but  a  small  sum  was  realized  on  eral   prayer  for  relief,  and  the  relief 

executions,   that  the  residue    of    the  decreed    arises  out  of  the  case  made 

judgment  remained  unpaid,  and  that  by  the  pleading.  *  *  *  In  this  view  it 

there  was  no  property  of  the  debtor  was  perfectly  competent  to  tlie  chan- 

out  of  which  such  residue  could  be  cellor  to  make  the  decree  which  he 

made,    were  regarded  as  sufficiently  did." 

showing  the  insolvency  of  the  debtor.  See  -further    Burtus  v.   Tisdall,  4 

to  enable  the  creditor  to  maintain  an  Barb.    (N.    Y.)   571,  wherein  it   was 

action   to  set  aside   a  fraudulent  and  determined  that  a  judgment  could  be 

collusive   sale  of  the    debtor's    land,  rendered  against  a  fraudulent  grantee 

without  showing  a  return  of  ii«//a^0if<7.  of  chattels,  although  the  complainant 

3.  Manchester  v,  McKee,  9  111.  511 ;  did  not  in  his  bill  of  complaint  directly 
Donovan  v,  Sheridan,  37  N.  Y.  Super,  impeach  the  sale,  as  he  called  for  a  full 
Ct.  256;  Treadwell  v.  Brown,  44  N.  disclosure  of  all  the  particulars  of  the 
H.  551,  holding  that  the  creditor,  un-  transaction;  the  court  saying:  "As  a 
der  tne  general  prayer,  may  have  such  creditors'  bill  is  for  discovery  as  well 
relief  as  he  is  entitled  to  without  re-  as  relief,  the  plaintiff  is  at  liberty  to 
gard  to  any  defect  irr  the  special  prayer  avail  himself  of  any  objections  to  a 
for  relief,  especially  where  the  relief  proceeding  on  the  part  of  the  defend- 
so  given  is  not  inconsistent  with  that  ants  affecting  his  rights,  although 
prayed  for.  they  may  not  have  been  specified  by, 

In  Edwards  v,  Edwards,  24  Ohio  St.  or  even  generally  charged  in,  the  bill. 
402,  it  was  insisted  that  the  plaintiff  The  rule  results  from  3ie  necessity  of 
was  not  entitled  to  the  benefit  of  a  the  case;  as  a  creditor  cannot  be  sup- 
vendor's  lien,  whereby  a  debt  due  to  posed  to  be    thoroughly    acquainted 
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7.  AlkgttioiiB  Peculiar  to  Various  Classes  of  BUls— a.  Suits  to 
Set  Aside  Fraudulent  Conveyances — (i)  TAe  Relation  of 
Debtor  and  Creditor, — In  those  cases  where  the  right  to  attack  a 
fraudulent  conveyance  depends  upon  the  fact  that,  at  the  time  of 
its  execution,  the  complainant  was  a  creditor,  that  fact  must  be 
alleged  in  the  bill.^ 

(2)  Description  of  Property. — Where  the  property  fraudulently 
conveyed  consists  of  land,  the  premises  must  be  accurately  and 
definitely  described  so  that  any  one  reading  the  bill  can  learn 
what  property  the  creditor  seeks  to  reach  ;*  and  unless  the  prem- 

with  the  conduct  of  his  debtor  towards  SpeoUil  Prayer  for  Ne  Exeat. — A  writ 

third  persons ;    especially  when,  as  is  of  ne  exeat  need  not  be  prayed  for  in 

generally  the  case  in  fraudulent  trans-  the  bill,  as  it  may  be  granted  in  the 

actions,    efforts    are   made  to  conceal  decree  under  the  prayer  for  general 

the  circumstances  from  the  public."  relief,  where  the  facts  alleged  in  the 

BlU  to  Boaeh  Land  Piirehased  in  Name  bill    and  established    show  a  proper 

ofVolnnteer. — In  Alexander  v,  Tams,  case  for  Uie  writ.     Lewis  v,    Shain- 

13  111.  221,  the  special  prayer  was  for  wald,  7  Sa'wy.  (U.  S.)  403. 

the  subjection  to  the  payment  of  the  See  also   infra^  The  Decree^  p.  598. 

complainant's   judgment    of    a    trust  1.  Merrell  %k  Johnson,  96  111.  224; 

in  land    resulting  to    the    debtor  by  Uhre    v.  Melum,    17    111.   App.    184, 

reason     of     his     having     paid     part  wherein  the  necessity  for  this  allega- 

of  the    purchase    price    therefor.     It  tion  is  said  to  come  within  the  general 

was  held   that,  although  no  trust  re-  rule  requiring  the  averment  of  every 

suited,  and  the  land  was  not  reachable  material  fact  necessary  to  constitute 

because,    among    other    reasons,    the  the  cause  of  action;  Moritz  v,  Hoff- 

money  had  not  been  paid  by  the  debtor  man,  35  111.  558.     See  also   Koster  v. 

at  the  time  the  purchase  was  made,  yet.  Hitler,  4  III.  App.  21. 

under  the  general  prayer  for  relief ,  the  2.  Hines   v.  Duncan,   79  Ala.    112; 

complainant  was  entitled  to  pursue  the  McEIwain    v.    Willis,    9  Wend.    (N. 

money  which  the  debtor  had  paid.  Y.)  561,  wherein  the  allegations  were 

Wlial  Demands  Comprehended  In  the  merely  that  the  debtors  had  executed 

Prayer. — In   Manchester   7^    McKee,  9  a  pretended  assignment  or  conveyance 

111.  511,  it  was  insisted  that  the  prayer  of  their /ro/^r/y,  without  stating  what 

of  the  bill  only  sought  the  payment  of  the  property  was  or  its  nature  or  spe- 

a  note   described   therein  and   not  of  cies,  and  that  at  the  time  of  making 

two  judgments;    but  it  was  held  that  and   executing    such    assignment  the 

tince  the  plaintiff  prayed  that  the  real  debtors  were  in  possession  of  sufficient 

estate  described  in  the  bill  might  be  funds  and  credits  to  pay  their  debts, 

told  by  order  of  the  court  in  satisfac-  A  demurrer  to  the  bill  was  sustained, 

tioo  of  what  might  be  due  the  plain-  Nelson,  }.,  saying  that  if  the  bill  was 

tiff,  he  waa  entitled  to    payment  of  designed  as  one  "  filed  under  the  com- 

several  demands  previously  stated  in  mon-law  powers  of  the  court  to  remove 

the  bill,  including  the  judgments.  an  impediment  in  the  way  of  a  per- 

AlternattTe  Prayers. — The    bill   may  feet  remedy  at  law,  interposed  fraudu- 

be  framed  in  a  double  aspect,  and  the  lently  or  inequitably  by  the  debtor, 

prayer  may  be  in  the  alternative  to  then  it  should  have  clearly  shown  that 

subject  the  whole  estate  conveyed  by  there  was  property  upon  which   the 

the  supposed  fraudulent    deed,    if  it  judgment  was,  or  might  have  been,  a 

turns  out  to  be  fraudulent,  or  the  sur-  lien  if  real,  or  the  execution   if  per- 

pins  which  may  remain  after  satisfying  sonal.     One    or    the    other    of    these 

any  incumbrance  of  the  estate  which  facts  was  essential  to  the  jurisdiction 

may  turn  out  to  be  valid  against  cred-  and  remedy,  and  should  not  have  been 

Itors.     Barger  r.  Buckland,  28  Gratt.  left  to  inference  or  conjecture."     FoU 

(Va.)  850,  wherein  Moncure,  J.,  says:  loiued  in  Wilson  v.  Forsyth,  34  Barb. 

"This  is  common  practice,  both  con-  (N.  Y.)  105. 

▼enient  and  economical,  well  sustained  See    further  Stoddard  v,   McLane, 

bj  eqiii^."  56  Mich.  11,  wherein  it  was  determined 

668  Volume  V. 


The  liu  «r  CmjfUAnt.        CREDITORS  *  BILLS. 

ises  are  so  described  the  bill  will  not  operate  as  a  /tf  pnuUns,^ 
Personal  property,  however,  need  not  be  described  with  such 
great  particularity,  especially  where  discovery  is  sought** 

(3)  DiiCtiptum  of  Fraudulent  Imtrufnent.'-At  is  sufficient  to 
aver  that  the  debtor  has  tnade  a  fraudulent  conveyance  without 
particularly  describing  the  instrument  of  conveyance ;'  and  a  copy 
of  the  instrument  which  is  alleged  to  be  fraudulent  need  not  be 
attached  to  and  made  a  part  of  the  bill  or  complaint.^ 

(4)  Averment  0/ Fraud. — As  in  other  suits,  where  fraud  is  com- 
plained of,  a  general  allegation  of  fraud  is  not  sufficient,  but 
the  allegations  must  be  distinct  and  full  in  respect  to  the  time. 
Circumstances,  and  design  of  the  making  of  the  fraudulent  com 
veyance.* 

that  k  bill  brought  by  a  creditor  who  a  suflScUnt  dcBcription  of  th«  prop* 

had  levied  an  execution  upon  pArtonal  erty,    **  BiUi  in  ittch  lustanc^B  are  for 

property,  to  set  aside  a  fraudulent  con-  dlicovery  ai  well  aa  relief,  and  if  the 

veyance  thereof,  should  distinctly  al^  doctrine  were  that  the  creditor  must 

lege    that    the  property  fraudulently  specify  or  particularly  describe  aU  the 

conveyed    Is    the  same  as  that  Upon  property  which  it  is  the  design  of  the 

which  the  execution  was  levied,  and  fraud-doer  to  conceal  by  putting  it 

that  fact  should  not  be  left  to  infer-  into  the  hands  of  an  accomplice,  the 

ence.  remedy  would  be  conspicuously  inade- 

Eftttaaoe  or  tnfflcieat  Deiort|itto&.^  quate/' 

In  Alvord  v.  Baker,  53  Ind.  279,  the  See  also  Arsbacher  ti.  Mayer,  53  Wis. 

following     description    of     property  380,  wherein  the  object  of  the  bill  was 

fraudulently  conveyed  was  considered  to  reach  corporate  stock  that  had  been 

sufficient  after  verdict:    **A  tobacco  fraudulently   conveyed.      A    general 

factory  in  the  city  of  Logansport,  sit-  averment  that  the  stock  had  been  con* 

uate  at  the  lock  foundry,  worth,  with  veyed  was  considered  sufficient,  with* 

the      fixtures      and     appurtenances,  out  averring  in  so  many  words  that  the 

$7,000."  transfer  or   assignment  was   entered 

In  fndianay  it  has  been  held  that  a  upon  the  books  of  the  company  as 

creditor  who  credited  the  debtor  after  required  by  a  statute. 

the  e)tecution  of  a  conveyance  which  8.  In  Floyd  v,  Floyd,  77  Ala.  353,  It 

was  left  unrecorded  should  allege  that  was  held  that  allegations  that  at  the 

the   debts    were   contracted    without  time  of  the  rendition  of  the  Judgment, 

notice  of  the  conveyance,  and  on  the  the  debtor  held  in  his  own  name  cer* 

faith  that   the  debtor   was  still    the  tain  land ;  that  he  and  his  wife  have 

owner  of  the  property.    Brookbank  v.  conspired  to  defraud  the  complainant; 

Kennard,  41  Ind.  339.  that  the  wife  pretends  to  own  and  hold 

1.  Miller  v.  Sherry,  2  Wall.  (U.  8.)  the  land  and  all  other  property  belong- 

337)  citing  Griffith  v.  Griffith,  9  Paige  ing  to  her  husband,  and  that  if  any 

(N.   Y.)  317,  wherein  it  is  said  that  deed  or  other  writing  was  made  by  him 

some  description  *'  should  have  been  to  her  it  was  made  i3ter  the  rights  of 

inserted  in  the  bill  to  enable  the  pur-  the  complainant  had  accrued,  without 

chaser,  by  an  examination  of  the  bill  any  valid  consideration,  and  with  in- 

itself,  to   see  that   the   complainant  tent  to  defraud  the  complainant ;  were 

claimed  the  right  to,  or  some  equi-  not  equivalent  to  an  averment  that  the 

table  interest  in,  or  lien  on,  the  prem-  husband  had  made  a  fraudulent  con- 

ises."  veyance  to  his  wife,  and  were  not  sufB- 

8.  Jones  V.  Fayerweather,  46  N.  }.  cient  to  authorise  a  decree  annulling 

Eq.   337,  wherein  it  was  determined  or  avoiding  any  particular  oonveyaace 

that  an  allegation  that  the  debtor  was  or  transfer. 

possessed  of  sundry  railroad  stocks,  4.  Smith    f.  Summerfield,  108   N. 

bonds  and  other  personal  securities,  to  Car.  284. 

an  amount  exceeding  $do,ooo,  which  he  5.  Miller  v.  Lehman,  87  Ala.  517; 

had  fraudulently  transferred,  etc.,  was  Moorer    v,    Moorer,    87    Ala.    545> 
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But  tio  uflivefsal  rule  can  be  MA  down,  as  most  of  the  facts 
are  necessarily  within  the  knowledge  of  the  defeitdant,  and  the 

wherein  the  bill  was  filed  to  set  aside  against  the  complainant ;    Hogan   v, 

a  deed  cdnv^jlng  such  interest  ahd  Burnett,  37  Miss.  631;  Reed  t>.  Bott, 

title  in  certain  land  as  the  debtor  had,  too  Mo.  6i\  Smith  v.  Sims«  77  Mo. 

and   It  was  held  insufficient  to  aver  269;  Towle  v.  Janvfin,  61  N*  Hi  605; 

that  the  consideration  Was  inadequate  Stoutenbourgh  i).  Konkle,  i^  N.  L  £q. 

without  disputihg  the  Jjayment  of  the  33;  Jonefe  v.  Fayerweather,  46  N.  J. 

consideration  or  alleging  that  the  con-  Eq.  251 ;  Genesee  River  Nat.  Bank  v, 

veyvnee  was  rolUntar^^  and  Without  Mead,  18  Hun  (N.  Y.)  303;  Beardslej 

averring  what  interest  the  grantot  had  Scjthe  C01  f/,  Foiter,  36  N.  Y.  $61, 

or  what  his  interest  was  wdrth.  whieh  oondemns  ^    mere    inferential 

Plewellen  v.  Crane,  58  Ala.  #87)  etetemeAt  of  f raud ;  RemseA  tr.  Ha)r,  a 
wherein  it  is  said  that  when  fraud  **iB  £dW.  Ch.  (N.  Y.)  543;  Case  if.  Beau- 
pleaded  at  law  or  in  equit^T)  the  facts  regafd,  99  U.  8.  if 9;  Gates  v.  Boomer, 
out  ef  which  it  is  supposed  to  arise  must  17  Wis.  455. 

be    stated,'*  and  that '*a  mere  general  niiutratloiui  —  Averment    that    the 

arerifi^nt  without  such  fiiets  Is  not  suf-  ^bbH  is  Votti  on  Its  Fute  ind  FrttHdu- 

ficicnt."  hnt, — In  Hogan  Vi  Burnett,  37  Miss. 

L^ipscomb  v.  McClellan,  71  Ala.  157,  631,  a  bill  allegitig  that  the  deed  was 

wherein  a  bill  was  considered  insum-  *'  void  on  its  face  and  fraudulent  as  to 

dent  becailse  it  contained  no  denial  of  creditors,''  was  insufficient.     Said  the 

the  consideration  upon  which  the  deed  court :  **  Without  a  direi^t  allegation  of 

purported    to    have    been    executed  \  the  ihtent  to  hinder,  delay,  ot  defraud 

Jones  V.  Massej,  79  Ala.  370 ;  Gibson  t^.  creditors,   the  facts  apparent   *  on  the 

Trowbridge  Furniture  Co.,  93  Ala.  $79;  facg  of  the  deed '  would  not  be  compe- 

Castle  V.  Bader,  23  Cal.  75,  holding  tent  as  evidence  to  establish  the  un- 

that  facts  and  circumstances  constitute  lawful  intent." 

ing  the  alleged  fraud  must  be  set  forth,  Inadequacy  of  Consideration, — An 

foUottfinff  Kinder  7^  Macj,  7  Cal.  2o6»  allegation  that  the  sale  was  made  for 

m  which  last  case  a  mere  allegation  of  all     inadequate    consideration,    vit.y 

the  insolvencj  of  the  debtor  at  the  time  $3,000,  and  that  the  property  is  worth 

he  made  the  conveyance  was  consid-  |8o,ooo,  will  not  be  sufficient  to   im- 

ered  insufficient,  the  court  remarking  press  fraud  upon  the  transaction, where 

that  circumstances  might  arise  undef  it  also  appears  that  there  wefe  a  large 

which  it  would  be  the  highest  duty  of  number  of  other  creditors  besides  the 

an  insolvent  to  sell  his  property  in  or-  complainant^  many  of  whom  had  liens 

der  to  pa^  his  debts;  Hai-ris  t;.  Tay-  upon  the  |)roperty,  and  all  the  fact^ 

lor,  15  Cal.  348.  alleged  satisfy  the  court  that  the  price 

Hagef-  V'.  Shindler)  ^  Cal.  48,  where-  {>aid  was  not  so  inadequate  Im  to  pre- 

in  It  is  held  that  it  is  not  sufficient  to  vail  upon  the  conscience  of  a  court  of 

state  that  the  deed  complained  of  was  chancery  to  disturb  the  conveyance* 

made  without  Consideration  and  when  Kinder  v.  Macy,  7  Cal.  2<i6. 

the  debtor  was  insolvent,  but  that  it  Conveyance  to  C09tfiddnt  of  Debtor, 

should  be  averred  generally  that  the  *^It  is  not  sufficient,  fot  the  purpose 

deed  is  fraudulent,  and  to  such  aver-  of   showing   that  a  conveyance    was 

ments  should  be  added  the  words  of  ffaudulent,  to  allege  that  it  was  made 

the  statute,  viV.)  that  the  deed  was  to  one  who  had  been  the  agent  of  the 

made  with  Intent  to  hinder,  delay  and  debtor,  and  who  knew  all  about  the 

defraud  creditors.  debtor's  condition,   but  it  should  be 

Emery  v.  Yount,  7  C0I04 107^  where-  shown  that  the  grantee  **  had  uken  an 

in  a  complaint  was  considered  bad  on  unfair  advantage  of   the   knowledge 

demurrer  because  it  failed  to  aver  that  Which  that  position  gave  him,  so  as  to 

the  plaintiff,  or  any  one  else,  was  a  possess  himself  of  the  property  at  a 

creditor  at  the  time  the  alleged  frauds  smaller  sum  than  its  value,"  or  that  h« 

ulent  conveyance  Was  executed.  had  no  apf>arent  means  of  making  the 

Rhead  v*  Hounson,  f5  Mich.  243,  purchase.   Kinder  r*.  Macy,  7  Cal.  m6. 

holding  that  the  bill  should  set  forth  yndfments  Collnsively  Obtuintd.-^ 

the  proper  facts  to  induce  the  infer-  In  Buckner  v.  Abrahams,  3  Tenn.  Ch. 

ence  that    the   deed  was    fraudulent  346)  the  bill  charged  that  ]udgfti#fltt 
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rules  of  pleading  do  not  contemplate  that  evidence  shall  be  set 
out  in  the  bill.^ 

l^Mti  and  GireuBftanoM  set  forth  in  the  bill,  which  are  inconsistent 

recovered  by  named  parties  defendant  Distinguishing  Beardsley  Scythe  Co. 

were  obtained  through  collusion  with  v.  Foster,  36  N.  Y.  565,  wherein   the 

the  debtor,  "  with  a  view  to  a  secret  complaint  was  insufficient,  because  it 

trust  for  his  benefit,  to  assist  him  in  did  not  directly  aver  that  the  transfer 

covering  up  and  concealing  his  prop-  was  made  with  intent  to  hinder,  de- 

erty,  so  as  to  hinder,  delay,  and  fraud-  lay  and  defraud,  but  instead  set  out  in 

ulently  defeat  his  creditors."  detail  the  alleged  fraudulent  assign- 

A  demurrer  on  the  ground  that  the  ment. 

allegations  of  fraud  were  loose,  vague  Averment  ef  Different  Oronnde. — The 

and  uncertain  was  overruled,  the  court  complaint    is    not  double  because   it 

saying  that  the  averments  were  *'  de-  states  different  grounds  on  which  the 

cidedly  pointed  and  exceptionally  di-  sale  or  assignment  complained  of  is 

rect.''  Buckner  V.  Abrahams,  3  Tenn.  invalid.     Scott  v.  Indianai>olis  Wagon 

Ch.  346.  Works,  48  Ind.  75. 

Objection  Waived.— Where  the  defend-  Ftandnlent  PnrcluuM  In  Name  of  Voinn- 

ants  make  no  objection  to  a  general  teer.^— Where  the  object  of  the  bill  is 

allegation  of  fraud,  the  defect  is  not  to  ascertain  and  reach  the  interest  of 

open  to  exception  on  appeal.     Rhead  the  debtor  in  land  for  which  the  debtor 

V.  Hounson,  46  Mich.  243.  has  paid  the  price,  and  which  he  has 

1.  Reeg  V.  Bumham,  55  Mich.  39;  fraudulently  procured  to  be  conveyed 
Hubbard   v.  McNaughton,    43   Mich,  to  a  volunteer,  it  must  be  alleged  that 
220;   Tong  V.  Marvin,   15  Mich.  60;  the  payments  for  the  land  were  made 
National  Union  Bank  v.  Reed(C.  PI.),  with  the  fraudulent  intent  of  cheating, 
12  N.  Y.  Supp.  920,  which  last  case  hindering  or  delaying    the  plaintiff, 
was  a  suit  to  set  aside  an  assignment  Bentley  v,  Dunkle,  57  Ind.  374. 
for  the  benefit  of  creditors.     An  alle-  But  it  need  not  be  alleged  that  there 
gation   *'  that    said    assignment    was  was  any  fraudulent  design  or  purpose 
made  in  bad  faith  and  with  intent  to  on  the  part  of  the  person  to  whom  the 
hinder,  delay  and  defraud  creditors, *'  land  was  conveyed.     Hamlen  z\  Mc- 
was  considered  sufficient,  Pryor,}., say-  Gillicuddy,  62  Me.  268. 
ing:    "Embodying    an    immemorial  Participation  of  Grantee  in  Debtor*! 
rule  of  the  common  law,  the  code  pre-  Frand. — It  is  unnecessary  to  aver  in 
scribes  that  a  complaint  '  must  con-  terms  that  the  fraudulent  grantee  par- 
tain  a  statement  of  the  facts  constitut-  ticipated  in  the  fraud  of  his  grantor, 
ing  the  cause  of  action.'     By  the  im-  McGheet'.  Importers',  etc.,  Nat.  Bank, 
perative  import  of  this  language,  facts  93    Ala.     192 ;     Carter    v,    Coleman, 
must  be  stated,  and  not  conclusions  of  82    Ala.    177,   wherein    a    bill   which 
law.      But  what  facts  ?    Not    eviden-  charged  that  the  grantee  had  knowl- 
tiary  facts — that  is,  facts  tending  to  edge  of  the  debtor's   insolvency  and 
prove  the  ultimate  facts  in  litigation  notice   of    the    fraudulent    intent    of 
— but  those  ultimate  facts  themselves ;  the  debtor,  and  which  averred   facts 
in  other  words,  facts  '  constituting  the  and  circumstances  which   showed  ac- 
cause  of    action.'     Now,  what  is  the  quiescence    in    or    a    reckless    disre* 
fact  that  invalidates  an  assignment?  gard  to  the  perpetration  of  the  con- 
By  the  express  terms  of   the  statute,  templated  fraud,  was  considered  good, 
that  fact  is  *  an  intent'  on  the  part  of  although  it  did  not  allege  in  terms  that 
the  assignor  '  to  hinder,  delay,  or  de-  the  grantee  participated  in  the  fraudu- 
fraud  creditors.'     Nothing  more  than  lent  intent  attributed  to  the  debtor, 
this  intent  is  requisite  to  defeat  an  as-  See  further  Jordan  v,  Buschmeyer, 
signment.     This  intent  alone  is  fatal  97  Mo.  94,  wherein  the  court  uses' the 
to  an  assignment.    The  intent  to  de-  following  language  as  against  an  ex- 
fraud   is  a  fact — a  subjective  fact,  in-  isting  creditor :  <* As  against  an  exist- 
deed,  but  still  as  essentially  a  fact  as  ing  creditor  of  her  husband,  a  convey- 
anything    cognizable   by    the  senses,  ance  for  and  to  her,  obtained  with  his 
*  ♦  ♦     Upon  principle,  therefore,  the  means,  would  be  constructively  fraud- 
allegation  of  fraud   in  the  complaint  ulent  in  the  absence  of  any  satisfactory 
was  sufficient  to  support  the  action."  showing  to  the  contrary." 
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with  an  honest  intention,  are  sufficient,  and  render  unnecessary 
an  allegation  of  fraudulent  intent  in  so  many  words.^ 

(5)  Suits  to  Reach  Property  Fraudulently  Purchased  in  Name 

of  volunteer, — Where  the  object  of  the  bill  is  to  reach  property 
which  the  debtor  has  paid  for,  and  procured  to  be  conveyed  to 
another,  it  must  be  distinctly  alleged  that  the  consideration  was 

paid  by  the  debtor  or  out  of  his  means;*  and  it  is  not  sufficient 

1.  Gibson  v.  Trowbridge  Furniture  transfer  was  made  by  him  to  his 
Co.,  93  Ala.  579,  wherein  a  biU  which  brothers  without  any  valuable  consid- 
made  a  case  clearly  showing  that  the  eration,  or  on  a  mere  simulated  con- 
conveyance  was  made  with  a  fraudu-  sideration,  in  secret  trust  for  the  bene- 
lent  intent  was  sustained,  although  the  fit  of  the  grantor,  and  with  intent  to 
allegations  were  not  as  direct  and  spe-  hinder,  delay  and  defraud  the  plain- 
cific  in  their  charges  of  the  facts  as  tiffs  and  other  creditors,  and  that  the 
could  t>e  desired.  grantees  knew  of  the  fraudulent  meth- 

Bay  V,  Cook,  31  111.  336,  wherein  the  ods  of  the  grantor  in  making  the  trans- 
court  disregarded  an  objection  that  the  fer.  Said  the  court:  "This  was 
allegations  of  fraud  were  not  suffi-  manifestly  sufficient  in  every  particu- 
cientlr  specific,  because  the  facts,which  lar  and  fully  justified  the  prayer  of  tlie 
were  few  and  simple,  were  "  so  clearly  bill." 

stated  as  to  enable  the  parties  charged  2.  In  Hopson  v.  Payne,  7  Mich. 
to  understand  the  character  of  the  acts  334,  the  bill  expressly  alleged  that 
in  which  the  fraud  is  alleged  to  con-  the  purchase  price  for  the  land  con- 
sist." veyed  to  the  debtor's  wife  was  paid 

Sweet    V.    Converse,   88    Mich,    i ;  in   cash   by  the  wife,  and    also    that 

Johnston  v.  Piper,  4  Minn.   192.     In  the  complainant    was   informed    and 

the  last  case  the  complaint  set  forth  believed,     and     therefore     expressly 

specifically  certain  facts  in  regard  to  charged,  that  the  husband  "paid  the 

the  conveyances,  as   that   they  were  purchase-money  for  the  said  premises, 

made  without  consideration,  at  a  differ-  or  that  he  furnished  the  money  where- 

ent  time  from  that  at  which  they  pur-  with  the  same  was  purchased  "  to  his 

ported  to  have  been  made,  etc. ;   and  wife,  and  caused   the  deed  thereof  to 

it  was  held  that  such  averments,  un-  be  made  and  executed  to  her  for  the 

less  specifically  denied,  should  be  con-  purpose  of  placing  the  premises   be- 

sidered  as  true,  and  that  the  defendant  yond  the  reach  of  his  creditors,  and  that 

could  not  put  them  in  issue  by  an  an-  the  whole  transaction  was  in  bad  faith, 

swer  which   merely  denied  that   the  and  was  a  fraud  upon  the  complainant 

debtor  ever  combined  with  the  grantee  and  other  creditors.     It  was  held  that, 

to  delay  or  defraud  the  plaintiff  by  the  although     the    alternative    allegation 

execution  and  delivery  of  a  deed,  etc.  standing  alone  might  be  considered  a 

The  doctrine  finds  support  in  the  fol-  sufficient  averment  of  the  payment  of 

lowing  cases  also :  Hastings  v,  Thurs-  the  husband's  money  for  the  land,  yet, 

ton,  ID  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  in  view  of  the  previous  allegation  that 

418;  Kittel  V.  Augusta,  etc.,  R.  Co.,  the  wife  had  paid  for  it,  the  bill  was 

65  Fed.  Rep.  859,  wherein  a  statement  insufficient,  as  it  no  more  showed  that 

of  the    specific    acts    complained  of,  he  paid  his  money  for  the  land  than 

coupled  with  an  allegation  that  they  that  she  had  paid  for  it  with  her  own 

were   committed   with    intent  to  de-  money. 

fraud,   was  considered   sufficient,  the  But  see   Hamlen    v.  McGillicuddy, 

court  saying:  **There  is  a  clear  distinc-  62  Me.  268,  wherein  allegations  that  a 

tion  between  the  allegation  that  an  husband  had  purchased  several  parcels 

act  was  fraudulently  done  and  the  alle-  of    land    particularly  described,   had 

gation  that  it  was  done  with  intent  to  **  paid  the  consideration  himself  and 

defraud.    The  former  is  treated  as  a  to  keep  the  same  from  his  creditors," 

conclusion  of  law ;  the  latter  as  a  ques-  and  had  caused  the  deeds  to  be  made 

tion  of  fact."  running  to  his  wife,  were  considered 

See   further  Miller  v.  Lehman,  87  sufficient,  the  court  saying :  **Thenat- 

Ala.  517,  wherein  the  bill  alleged  the  ural  meaning  of  the  language  of  the  bill 

insolvency  of  the  debtor,  and  that  the  is  that  the  purchase  was  made  with  the 
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to  aver  merely  that  the  property  is  held  in  trust  for  the  debtor.* 

b.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 

TION. — It  must  be  alleged  that  the  debtor  has  property  or  assets 
which  cannot  be  reached  by  execution,  or  which  have  been  con* 
cealed  or  covered  up  and  kept  out  of  the  reach  of  creditors;* 
and  where  an  equitable  interest  in  land  is  sought  to  be  subjected, 
the  character  of  the  equitable  estate  must  be  described.^ 

c.  Suits  by  Creditors  of  Decedents — (i^  Insufficiency  of 

Personal  Assets, — Where  the  object  of  the  bill  is  to  obtain  the 
sale  of  a  decedent's  land  for  the  payment  of  his  debts,  it  should 
be  alleged  that  there  is  an  insufficiency  of  personal  assets  for 

property  of  the  husband.  *  *  *  It  is  edness  to  him  which  was  fraudulently 

sufficient  that  the  property  conveyed  to  covered  up  and  concealed,  which  really 

the  wife  was  paid  for  from  the  prop*  belonged  to  the  judgment  debtor  and 

erty  of  the  husband,  and  that  the  debt  which  constituted  assets  which  were 

was  contracted  before  such  purchase,  in  equity  liable  for  the  payment  of  the 

This  is  alleged.     It  is  not  required  complainant's  judgment,  it  is  immate- 

that  there  should  be  the  allegations  of  rial  that  the  bill  tails  to  state  that  the 

any  fraudulent  design  or  purpose  on  complainants  were  creditors  when  the 

the  part  of  the  wife.''  sale  took  place.   Deimel  v.  Brown,  136 

lUegattona  as  to  OwBarihip  of  Prop-  111.  566. 

erty.— In  a  suit    to    reach    property  Alleffatloiis  as  to  DoMor*!  Dfsferfbvtt'vo 

which   a  debtor    has    purchased    and  Share. — Where  it  is  sought  to  reach  an 

fraudulently  procured  to  be  conveyed  to  interest  of  the  debtor  in  the  estate  of 

his  wife,  an  allegation  that  the  debtor  his  deceased  father  before  a  settlement 

is  the  owner  of  the  property  must  be  of  the  administrator's  account  and  an 

taken    in  connection  with   the  other  order  of  distribution,  the  bill  should 

allegations  in  the  complaint,  and  can-  aver  the  value  of  the  estate  of  the  de- 

not  be  held  to  mean  that  he  is  the  ceased  over  and  above  the  amount  of  his 

owner  of  a  legal  title.     Page  v.  Grant,  debts,  general  expenses  and  expenses 

9  Oregon  116.  of    administration,    so    that    it     may 

1.  Bodine  v.   Edwards,     10    Paige  appear  that  the  debtor  has  an  interest 

(N.  Y.)  504,  holding  that  under  the  in  the  assets  in  the  hands  of  the  admin- 

New  Tork  statute,  providing   that  a  istrator.  Ginn  v.  Brown,  14  R.  I.  524. 

trust  shall  result  in  favor  of  creditors  OoUualon  or  Ooasplrftoy  to  Dolar  Ond- 

where  the  purchase-money  is  paid  by  Iton. — Where  a  bill  alleged  that  the 

one  person  and  a  conveyance  is  taken  in  judgment    debtor    fraudulently     pur- 

the  name  of  another,  it  is  necessary  to  chased  a  worthless    promissory   note 

allege  in   the   bill   the  circumstances  from  one  who  indorsed  it  to  the  debtor 

which  render  the   transaction  fraudu-  without  recourse,  and  that  the  purpose 

lent  as  against  creditors  and  raise  a  of  the  debtor  and   of  the  one   from 

trust  in  their  favor.  whom  he  obtained   the  note  was   to 

S.  Preston  v,  Colby,  117  111.  477.  defraud   the  plaintiff,  it   need  not  be 

See  also  Crabb  v.  Hill  (Ky.  1895),  alleged  **tliat  there  was  any  collusion 

30  S.  W.  Rep.  415,  holding  that  an  al-  or  conspiracy  to  delay  or  hinder"  the 

legation  that  one  joined  with  the  judg-  defendant's  creditors.     Alden  v.  Gib- 

ment  debtor  as  a  party  defendant  is  son,  63  N.  H.  12. 

indebted  to  the  judgment  debtor  in  an  S.  Reidt^.  Wilson,  2  Ind.  i8i,where- 
amount  largely  more  than  enough  to  in  the  court  considered  it  insufficient 
pay  the  complainant's  claim  is  not  to  allege  that  the  debtor  had  an  equi- 
sufficiently  specific  or  certain  to  author-  table  estate  in  premises  which  were  de- 
ize  a  judgment  by  default,  without  scribed,  the  court  saying:  ''We  con- 
first  compelling  a  discovery.  sider  that  the  description  in  this  bill 

Iiid6lito4iiOH  of  tlio  Dobtor  at  tho  of  the  equitable  estate  should  have 
Ttmo  of  Fraudnleat  Conoealment.  —  been  such  as  would  have^been  neces- 
Where  the  bill  proceeds  upon  the  sary  had  the  bill  been  filed  by  the  de- 
theory  that  a  sale  made  by  the  fenidant  to  enforce  his  right  against  the 
Judgment  creditor  created  an  indebt-  person  having  the  legal  estate." 
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that  pyipose; '  and  a  bill  by  a  creditor  at  large  who  has  no  iten, 
and  has  not  exhausted  his  legal  remedies,  asking  payment  out 
of  property  which  the  decedent  has  fraudulently  conveyed,  is 
destitute  of  equity,  unless  it  alleges  the  deficiency  of  legal  assets 
to  satisify  the  complainant  s  denund.* 

(2)  Description  of  Property, — The  bill  should  allege  that  the 
property  out  of  which  the  creditor  seeks  payment  formerly  be- 
longed to  the  estate  of  the  decedent  ?  and,  according  to  some 
authorities,  the  premises  must  be  described.^ 

1.  Wyse  T.  Smith,  4  Gill  &}.  (Md.)  ments  that  aside  from  the  property 

395;   Hall    V,   Brewer,  40   Ark.    433,  fraudulently  conveyed   there  was   no 

wherein  it  was  held  sufiicient  to  aUe^^e  property  out  of  which  the  debt  could 

that  there  were  no  personal  assets  m  be  collected,  were  regarded  as  suffi- 

the  hands  of  the  executor,  and  that  if  ciently  showing  that  there  were  no 

there  ever  were  any  they  were  paid  assets  in  the  hands  of  the  administrator 

out   on    other    liabilities,    had    been  sufficient    to    pay    the    complainant, 

turned  over  to  the  legatees,  or  had  and  as  rendering  unnecessary  an  allega- 

been  wasted;  Gibson  v,  McCormick^  tion  that  the  administrator  had  been 

10  Gill  ^  J.  (Md.)  65^  wherein  it  was  requested    to    pay    the    complainant, 

held  unnecessary  to  allege  in  the  y^ry  although  it  was  stated  in  the  bill  that 

terms  of  the  statute  that  there  was  an  the  fraudulent  grantor   and    grantee 

insufficiency   of  personal  assets,  and  both  remained  in  possession  and  took 

that  allegations  that  the  personal  estate  the    crops   jointly,    and    that    these 

bad  been  exhausted,  together  with  the  crops  were  of  great  value  since,  as 

exhibit  of  an  account  settled  by  the  exe-  between  the   parties    themselves,  the 

'^utor  before  the  Probate  Court,  show-  crops  belonged  to  the  grantee,  and  it 

^Qg  that  the  personal  property  had  been  was  not  to  be  presumed  that  anything 

exhausted  without  paying  all  the  debts,  arising  from  the  joint  possession  ever 

were  sufficient.  came  to  the  hands  of  the  administrator. 

An  Ii^uactton  against  wasteful  and  CoUiuioii  betwten  Orantte  Mid  Ptr- 
unskilful  cultivation  of  the  decedent's  sonsZ  Repreaentatlyes. — In  Bate  v,  Gra- 
lands,  with  a  view  to  preserving  the  ham,  11  N,  Y.  237,  it  was  determined 
rents  and  profits  for  the  payment  of  the  that  since  by  statute  the  personal  rep- 
debts,  win  not  be  granted  upon  an  al-  resentatives  of  the  deceased  debtor 
legation  that  the  land  would  sell  for  a  were  authorized  to  pursue  property 
sum  insufficient  to  pay  the  debts  of  which  the  decedent  had  fraudulently 
the  decedent,  but  it  must  be  made  to  disposed  of,  the  complaint  in  an  action 
appear  that  both  the  real  and  personal  by  a  creditor  was  demurrable  for 
estate  of  the  decedent  are  insufficient,  failure  to  allege  that  the  personal 
Warfield  r.  Owens,  4  Gill  (Md.)  364.  representative  was  insolvent  or  that  he 

%,  State  Bank  v,  Ellis,  30  Ala,  478 ;  recognized  the  title  of  the  grantee,  or 

Halfman    v,    Ellison,    51    Ala.    543;  that  he  was  acting  in  collusion  with 

Ovaries  v,  Grigsby,  31  Ala.  172;  Todd  him. 

V.  Neal,  49  Ala.  266;  Battle  v,  Reid,  8.  Bryan  v.  Blythe,  4  Blackf.  (Ind.) 

68  Ala.  149;  Bridges  v,  Moye,  Busb.  249,  wherein  it  is  explained  that  it 

Eq.  (N.   Car.)   170;   McLaughlin    ly.  must  be  alleged  that  the  property  has 

Potomac   Bank,  7  How.  (U.  S.)  220,  descended  to  the  heirs  from  the  debtor, 

holding  that  allegations  that  the  de*  because  no  rule  of  law  is  more  clear  or 

cedent    left    no    real    estate,  having  more  just  than  that  the  heirs  are  not 

fraudulently  conveyed  and  disposed  of  bound*  in  any  case,  for  the  debts  of 

the  whole  of  it,  and  that  his  personal  their  ancestors  beyond  the  amount  of 

estate  had  been  made  way  with  and  the   assets    descended.     See    further 

misapplied  by  the  administrator  and  Ferguson  v.  Yard,  164  Pa,  St.  586. 

the  surety  of  such  administrator,  suffi-  4.  Williams  v.  Ewing,  31  Ark.  229, 

ciently  showed  the  insufficiency  of  the  wherein  it  was  held  insufficient  to  al- 

legal  assets.  lege  that  the  decedent  left  $40,000  or 

see   further    Ha£;an  v.  Walker,  14  $50,000  worth  of  land,  and  that  the 

How.  (U.  S.)  29^  wherein  express  aver-  lands  should  be  so  described  by  legal 
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XL  AXEHBMEHTS  AVB  SuPFiEiCEirrAL  BILLS. — ^The  court  may 
permit  an  amendment  of  the  bill  in  its  discretion,  for  the  purpose 
of  making  it  more  definite  and  certain,  and  curing  informalities 
therein  ;^  but,  as  in  other  suits,  it  is  not  permissible  to  amend  the 
bill  so  as  to  change  its  purpose  and  ask  altogether  different 
relief.* 

Sapplemental  Bill. — New  events,  or  new  matters,  which  do  not 
change  the  parties  before  the  court,  or  the  rights  and  interests  of 
the  parties,  but  merely  refer  to  and  support  the  right  and  interests 
already  urged  in  the  bill,  may  be  brought  before  the  court  by  a 
supplemental  bill.' 

subdivisions  as  to  distinguish    them  striking  out  an    invitation    to  other 

and  to  enable  the  court  to  lay  hold  of  creditors;  and  Wilcox  z>.  Payne  (Su- 

them  in  rendering  its  decree.  See  also,  preme  Ct.)»  28  N.    Y.  St.  Rep.  712, 

to  the  same  effect,  Plumb  v.  Bateman,  wherein,  under  Code  Civ.  Pro.  N.  Y  , 

2  App.  Cas.  (D.  C.)  156.  $  723,  which  authorized  the  court  at 

But  see  Hammond  v,  Hammond,  2  the  trial  to  permit  an  allegation  ma- 
Bland.  (Md.)  306,  which  is  an  author-  terial  to  the  cause  to  be  made,  where 
Ity  in  support  of  the  right  of  the  cred-  it  does  not  change  substantially  the 
itor  to  omit  to  describe  the  premises,  claim,  the  creditor  in  a  suit  to  set 
at  least  where  it  is  impracticable  to  aside  a  fraudulent  conveyance  of  part- 
do  so.  nership  assets,  and  to  charge  one  of 

1.  Candler  v.Pettit,  I  Paige  (N.  Y.)  the  partners  with  money  withdrawn 

168 ;  Pardee  v,  DeCala,  7  Paige  (N.  Y.)  from  the  firm,  was  permitted  to  amend 

132,  holding  that,  under  3  Rev.  Stat.  N.  his  complaint  by  adding  allegations 

Y.  42J.,  ^^  I,  2,  an  amendment  in  mat-  that   just    prior  to  the  filing  of  the 

ters  of  form  merely,  might  be  made  at  assignment,   the  assignors    confessed 

any  stage  of  the  suit.  judgment  as  part  and  parcel  of  the 

Conro  V.  Port  Henry  Iron  Co.,  la  same  fraudulent  transaction,  with  in- 

Barb.  (N.  Y.)  27,  wherein  fraud  was  tent  thereby  to  create  a  preference  in 

not  averred  in  terms,  and  the  allega-  favor  of  certain  creditors, 

tion  was  permitted  to  be  made  more  2.  Amendment  In  Hatter  of  Substance, 

specific  by  amendment.  — Scott    t».   Ware,  64  Ala.  174,  where- 

Sandford  v,  Wright,  164  Mass.  85,  in  the  complainant  was  not  permitted 

wherein  an  amendment  was  allowed  to  amend  his  bill   by  converting  tlie 

because  the  bill  failed  to  set  out  spe-  suit  into  one  for  the  foreclosure  of  a 

cifically  how  the  debt  arose.  mortgage  by  which  his  debt  was  se- 

Heacoclc   v.    Durand,    42   111.    230,  cured, 

holding  that  the  court  may,  in  its  dis-  Sage  v.  Mosher,  28  Barb.  (N.  Y.) 

cretion,   after    a  demurrer  has  been  287,  holding  that  it  is  not  permissible 

sustained,   permit  an  amendment  by  to  convert  a  creditors'  bill  into  a  suit 

striking  out  the  names  of  some  of  the  at  law  for  the  recovery  of  damages, 

complainants.  Where  the  bill  states  that  the  execu- 

Baggot  V,  Eagleson,  i  Hoffm.  Ch.  tion  was  returnable,  and  was  in  fact  re- 

(N.   Y.)  377,  wherein  an  amendment  turned  after  the  commencement  of  the 

was  allowed  to  a  bill  which  improperly  suit,  it  is  bad  in  matter  of  substance, 

described    the  execution    which    the  and  is  not  amendable  under  2  Rev.  Stat, 

complainant  had  sued  out.  N.  Y.  424,  $^  i,  2,  without  giving  the 

Foster  v.  Knowles,  42  N.  }.  £q.  226,  defendants  an  opportunity  to  put  in  a 

wherein  it  was  held  tnat  a  bill  which  new    answer.     Pardee    v.    DeCala,  7 

did  not  show  that  the  conveyance  com-  Paige  (N.  Y.)  132. 

plained  of  hindered,  delayed  or  em-  8.  Riddle  v.  Motley,  i  Lea  (Tenn.) 

barrassed  the  complainant,  might  be  468 ;  Hope  v,  Brinckerhoff,  4  Edw.  Ch. 

cured  by  an  amendment  after  the  cause  (N.  Y.)  348, 660,  which  denies  the  right 

had  proceeded  to  final  hearing.  of  the  creditor  to  set  up  by  amendment, 

See  also  Yates  v,  Arden,  5  Cranch  new  matters  or  events  which  have  aris- 

(C.  C.)  526,  wherein  the  complainants  en  since  the  filing  of  the  original  bill. 

were  permitted  to  amend  their  bill  by  In  Winslow  v.  Pitkin,  i  Barb.  Cb. 
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Whon  tlw  Original  BUI  Ii  Wholly  Defective,  SO  that  no  valid  decree  can 

be  made  thereon,  the  plaintiff  should  not  file  a  supplemental  bill 
founded  upon  matters  which  have  subsequently  taken  place,  but 
should  file  a  new  bill.^ 

(N.  Y.)  402,  after  the  institution  of  a  for  the  proceedings  originally,  he 
creditors'  bill,  the  complainant  agreed  should  file  a  new  bill,  showing  a  case 
to  a  staj  of  proceedings  upon  the  de-  which  will  then  entitle  him  to  equita- 
fendant  giving  a  note  with  a  surety,  ble  relief.  But  if  his  original  bill  was 
and  the  note  not  having  been  paid  at  sufficient  to  entitle  him  to  one  kind  of 
maturity  judgment  was  recovered  relief,  and  facts  subsequently  occur 
thereon.  It  was  held  that  the  plaintiff  which  entitle  him  to  other  or  more 
was  not  entitled  to  file  an  original  bill  extensive  relief,  he  may  have  such  re- 
based  on  a  judgment  recovered  on  lief  by  setting  out  such  new  matter  in 
snch  note,  but  that  he  should  have  filed  the  form  of  a  supplemental  bill." 
a  supplemental  bill.  Eager  v.  Price,  2  Paige  (N.  Y.)  3J3, 

SvlMeanently  Acquired  Claim. — As  a  wherein  it  is  explained  that  a  supple- 
general  rule,  a  creditor  who  acquires,  mental  bill  is  but  a  continuation  of  the 
by  purchase,  a  claim  against  the  estate  suit  instituted  by  the  filing  of  the  orig- 
pending  litigation,  should  file  a  sup-  inal  bill,  and  that,  when  the  latter  is 
plemental  bill  or  an  original  bill  in  defective  in  substance,  the  original  bill 
the  nature  of  a  supplemental  bill,  will  fall  with  it. 
Wilder  v.  Keeler,  3  Paige  (N.  Y. )  164.  Stilwell  v.  VanEpps,  i  Paige  (N.  Y.) 

Exhaustion  of  Legal  Remedies, — A  615,  wherein  the  original  bill  was  with- 

snpple  mental  bill  based  upon  the  re-  out  equity,  because  at  the  time  it  was 

covery  of  a  second  judgment  against  filed  the  complainants  had  the  body  of 

the  same  defendants  since  the  com-  the  debtor  in  execution,  and  a  supple- 

mencement  of  the  suit,  should  not  be  mental  bill  was  not  permitted  to  be 

filed  before  the  return  day  of  the  exe-  filed  after  the  discharge  of  the  debtor, 

cution  issued  on  the  second  judgment.  Putney  v,  Whitmire,  66  Fed.  Rep. 

where  the  relief  asked  is  such  that  the  385.     In  this  last  case  several  creditors 

complainants    must    have    exhausted  united  as  parties  complainant,  and  the 

their    legal  remedies.    McElwain    v,  court  was  without  jurisdiction  because 

Willis,  3  Paige  (N.  Y.)  505,  affirmed  of  the  insufficiency  of  the  several  de- 

in  9  Wend.  (N.  Y.)  549.  mands  in  amount.    A  supplemental  bill 

SnlMMqueiit  Acquisition  of  Proparty  by  alleging  an  assignment  by  certain  of 

tlM  Defendant. — A  supplemental  bill  is  the  complainants  to  their  cocomplain- 

allowed  and  is  necessary  to  discover  ants,  thus  increasing  the  claims  of  the 

and  reach  property  acquired  by    the  assignees  to  a  sum  greater  than  the 

defendant  subsequently  to  the  filing  of  jurisdictional  amount,  was  not  allowed, 

the  original  bilL  Snbeeqnent  Bzhaiistioa  of  Legal  Reme- 

Eager  v.  Price,  2  Paige  (N.  Y.)  333,  dlei. — It  has  been  held  that  where  a 

wherein  it  Is  said  that  a  supplemental  bill  is  filed  without  first  recovering  a 

bill  is  proper,  rather  than  a  new  origi-  judgment,  or  without  first  recovering 

nal  bill,  to  reach  subsequently  acquired  a  judgment  and  having  an  execution 

property;   Gregory    t;.    Valentine,    4  Issued  and   returned  unsatisfied,  and 

Edw.  Ch.  (N.   Y.)  282;  Sampson  v.  such  steps  are  necessary  before  filing 

Taylor,    i   Chan.   Sent   (N.    Y.)   89;  the  bill,  such  bill  is  wholly  defective, 

Hope  f.  Brinckerhoff,  4  Edw.  Ch.  (N.  and  a  supplemental*  bill  alleging  the 

Y.)     348;    McCoun    V,    Dorsheimer,  subsequent  exhaustion  of  legal  reme- 

Clarke  Ch.  (N.  Y.)  144,  in  which  last  dies  cannot  be  sustained.    Morrison  v, 

case  the  complainant  was  permitted  to  Shuster,  i  Mackey  (D.  C.)  190;  Brown 

file  a  supplemental  bill  to  reach  salary  v.  State  Bank,  31  Miss.  454 ;  Butchers', 

which  had  become  due  to  the  debtor  etc.,  Bank  v,  Willis,  i  Edw.  Ch.  (N. 

since  the  filing  of  the  original  bill.  Y.)  645 ;  McCullough  v.  Colby,  5  Bosw. 

1.  Candler  v.  Pettit,  i  Paige  (N.  Y.)  (N.  Y.)  477. 

168,  wherein  Walworth,  Ch., says:  **If  In  Edgar  v.  Clevenger,  3  N.  J.  Eq. 

the  facts  existed  before  the  filing  of  258,  the  complainant  was  permitted  by 

the  original  bill,  they  should  be  in-  a  supplemental  bill  to  set  up  the  fact 

Bcrted  therein  by  way  of  amendment  that  he  had  obtained  a  judgment  at 

And  if  the  complainant  had  no  ground  law  and  sued  out  an  execution  since 
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TU  Ths  Bexubsxs. — Questions  arising  on  demurrer  are  de- 
termined by  the  application  of  familiar  rules  and  principles,  which 
are  in  very  few  respects,  if  any,  peculiar  to  creditors'  bills,  and 

no  attempt  will  be  made  to  do  more  than  illustrate  a  few  such 
principles ;  for  an  exhaustive  treatment  of  the  subject,  reference 
is  made  to  the  articles  DEMURRERS  IN  CHANCERY  and  DEMUR- 

RERS  AT  Common  Law  and  under  the  Codes.^ 

the  filing  of  the  original  bill,  because  been  content  to  seek  payment  through 

the  ori^nal  bill,  although  it  had  for  the  medium  of  an  assignment  bj  the 

its  principal  object  the  impeachment  defendant  to  the  receiver,   it  might 

of  a  fraudulent  conveyance,  was  not  have  been  necessary  to  have  done  no 

altogether  without  equity,  as,  in  addi-  more  than  to  amend  the  bill  by  alleg- 

tion  to  such  relief,  it  asked  an  injunc-  ing  the  existence  of  property  in  the 

tion  against  the  sale  on  execution  of  hands  of  the  administrator, 
lands  upon  which  the  complainant  had        B^petttton  of  AUegatloiis  In  Bvptfle- 

a  mortgage  to  secure  part  of  his  debt,  mental  BUI. — Where  the  rules  of  court 

Citing  Candler  v.  Petti t,  i  Paige  (N.  require  an  averment  as  to  the  amount 

Y.)  i68.  in  controversy,  and  such  averment  is 

In  Smith  v,  Sherman,  5a  Mich.  637,  contained  in  the  original  bill,  it  need 

which  was  a  suit  to  set  aside  a  fraudu-  not  be  repeated  in  a  supplemental  bilL 

lent  conveyance,  the  creditor  was  per-  Thomas    v,   McEwen,   11   Paige    (N. 

mitted  on  the  hearing  to  amend  his  Y.)  131. 

bill  so  as  to  include  a  charge  that,        1.  Faeta  Not  Appeasing  upon  the  bill« 

be/ore  ike  biii  was  ^iedf  the  sheriff  htid  and  which  are  not  essential    to   the 

levied  on  the  land  fraudulently  con-  equity  of  the  bill,  as  that  the  body  of 

veyed.  the  debtor  has  been  taken  under  eze- 

In  Baker  v.  Bartol,  6  Cal.  483,  a  cution,  should  be  set  up  by  plea  or 

simple  contract  creditor  filed  a  bill  to  answer  and  not  by  demurrer.    Tappan 

recover  the  amount  due  to  him  under  v.  Evans,  11  N.  H.  311. 
an  assignment  for  the  benefit  of  cred-        The  objection  that  the  amount  in 

itors,  and  was    afterwards,  upon  the  controversy  is  not  within  the  jurisdic- 

recovery  of  a  judgment,  permitted  to  tion  or  is  beneath  the  dignity  of  the 

file  a  supplemental  bill  setting  up  such  court,  where  the  value  of  the  matter 

judgment  and  seeking  the  vacation  of  in  controversy  does  not  appear  upon 

the  assignment  as  fraudulent.  the  face  of  the  bill,  should  be  taken  by 

Bringing  In  New  Partlei. — Where  the  plea  or  answer  and  not  by  demurrer  or 

proper  parties  defendant  are  not  joined,  motion  to  dismiss.  Thomas  v.  McEwen« 

the  cause  usually  stands  over,  with  lib-  iz  Paige  (N.  Y.)  131. 
erty  to  the  complainant  to  file  a  sup-        In  Austin  v.  Tompkins,  3  Sandf.  (N. 

plemental  bill  for  the  purpose  of  bring-  Y.)  32,  the  plaintiffs  sought  payment 

ing  in  the  necessary  parties.     Child  t;.  of  a  judgment  against  administrators 

Brace,  4  Paige  (N.  Y.)309.     See  also  out  of  a  sum  directed  by  the  United 

Hathaway  v.  Scott,  11  Paige  (N.  Y.)  States  to  be  paid  to  the  children  and 

173.  heirs  of  the  decedent  in  payment  of  an 

See     further    Hope    v,    Brincker-  alleged    debt   due    from  the   United 

hoff,  4  Edw.   Ch.  (N.  Y.)  348,  660.  States  to  the  decedent,  and  it  was  held 

In  this  case,  at  the  time  of  the  filing  that  the  objection  that  such  moneys 

of  the  original  bill  the  judgment  debtor  were  paid,  not  in  settlement  of  a  debt, 

was  entitled  to  a  share  in  the  estate  of  but  as  a  gratuity  and  in  acknowledge 

his  deceased  mother,  but  no  adminis-  ment  of  great  and  distinguished  pub- 

trator  had  been  appointed.    A  supple-  lie  services  of  the  decedent,   should 

mental  bill,  rather  than  an  amended  have  been  set  up  in  the  answer,  and  that 

bill,  was   considered  proper  for  the  the  defendants  could  not  avail  them- 

purpose  of  bringing  in  an  adminis-  selves  of  it  on  demurrer, 
trator   subsequently  appointed    as   a       Speaking  Demnrrera,  based  on  the 

party  defendant,   and   subjecting  the  contents  of  a  writing  or  document  en* 

funds  in  his  hands  belonging  to  the  tirely  variant  from  the  allegations  of 

judgment  debtor,  though  it  was  ex-  the  bill,  are  not  allowed.     Sromberg 

plained  that,  if  the  complainant  had  v,  Heyer,  69  Ala.  33,  wherein  Somer* 
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XTTT.  Ths  Avswxb. — ^What  has  been  said  hereinbefore  as  to  the 
lack  of  any  peculiar  rules  and  principles  arising  on  demurrer  to  a 
creditors'  bill,  is  equally  true  of  the  answer  to  a  creditors'  bill ; 

▼llle,  }.,  sa^:  **  The  doctrine  of  crav-  objection  to  the  complaint,  and  that 

ing  oyer  of  written  instruments,  and  of  unless  it  does  so  it  may  be  disregarded, 

demurring  if  a  material  variance  ap-  See  also   Kellogg  v.   Hamilton,  43 

pears  between  the  oyer  and  declara-  Mich.  369,  wherein  it  was  held  that  a 

tion,  has  always  been  a  practice  con-  demurrer  on  the  ground  that  the  bill 

fined  to  courts  of  law,  and  has  never  failed  to  show  that  an  execution  had 

prevailed  in  courts  of  equity."  been  returned  unsatisfied  in  whole  or 

A  Qeneral  Demurrer  by  all  of  the  de-  in  part,  and  that  it  failed  to  show  that 

fendants  should  be  overruled,  where  the  execution  was  returned  as  required 

the  bill  discloses  a  ground  for  relief  by  law,  was  insufficient  to  entitle  the 

against  one  of  the  defendants,  Fusze  demurrant  to  make  the  objection  that 

V.  Stern,  17  111.  App.  420;  and  a  de-  the  day  which  the  bill  named  as  that 

murrer  to  the  whole  bill  should  be  on  which  the  execution  had  been  re- 

overruled,  where  the  complainant  is  turned  was  Sunday ;  the  court  saying : 

entitled  to  a  part  of    the  relief  de-  **A  cause  of  demurrer  should  be  so 

manded.   Williams  v.  Hubbard,  Walk,  stated  as  to  apprise  the  court  of  the 

(Mich.)    28;    Parsons    v,    Bowne,    7  real  objection,  and,  in  case  it  is  not, 

Paige    (N.    Y.)   354;   Vanderveer  v,  the  party  demurring  can  claim  noth- 

Stryker,  8  N.  J.  Eq.  186.  ing  under  it." 

See  also  Cooper  v,  Clason,  z  Code  AdmlBstons  by  Demurer. — ^The  de- 
Rep.  N.  S.  (N.  Y.  Supreme  Ct.)  347,  murrer  lidmits  all  of  the  allegations  of 
wherein  it  was  held  that  where  a  com-  the  bill  to  be  true.  Miller  v,  David- 
plaint  is  framed  as  an  ordinary  cred-  son,  8111. 518;  Yasser  v.  Henderson,  40 
itors'  bill  requiring  the  issuance  of  an  Miss.  519;  in  which  latter  case  fraud 
execution  and  a  return  of  nulla  bona,  charged  in  the  bill  was  admitted  by  de- 
and  also  as  a  bill  by  a  creditor  to  set  murrer. 

aside  an  assignment,  in  which  latter  MidtlfiurloiiinMUi.— In  the  followina; 
aspect  the  issuance  of  an  execution  cases  the  bill  was  demurred  to  for  mul- 
and  its  return  unsatisfied  are  not  nee-  tifariousness :  Boyd  v,  Hoyt,  5  Paige 
essary,  a  demurrer  to  the  entire  com-  (N.  Y.)  6§,  wherein  it  is  said  that  a 
plaint,  because  it  does  not  show  on  its  demurrer  for  multifariousness  is  sub- 
face  that  an  execution  was  not  issued  stantially  the  same  as  a  demurrer  to  a 
to  the  proper  county,  is  too  broad,  and  declaration  at  law  for  a  misjoinder  of 
most  he  overruled.  causes  of  action  or  of  different  causes 

A  demurrer  on  the  ground  that  the  of  action  which  cannot  be  properly 

bill  does  not  state  facts  sufficient  to  litigated  in  the  same  suit,  that  such  a 

constitute  a  cause  of  action  is  not  suf-  demurrer  goes  to  the  whole  bill,  and 

ficient  to  reach  the  objection  that  the  that  either  or  both  of  the  defendants 

bill  brought  by  a  receiver  appointed  may  demur;  Bromberg  v.  Heyer,  6a 

in  supplementary  proceedings,    does  Ala.  22 ;  and   Fay  v.  Jones,  i   Heaci. 

not  state  facts  establishing  the  juris-  (Tenn.)  442,  in  which  cases  it  was  held 

diction  of  the  court  to  appoint  the  that  objection  should  be  taken  by  a 

plaintiff  receiver.    Walsh  v.  Byrnes,  special,  rather  than  a  general,  demur- 

39  Minn.  527.  rer.    See  also  Redmond  v,  Dana,  3 

But  such  a  demurrer  is  sufficient  to  Bosw.  (N.  Y.)  615,  holding  that,  under 

raise  the  objection  that  the  complain-  Code  N.  Y.,  §  144,  subd.  5,  (  148,  the 

ant  has  an  adequate  remedy  at  law.  objection  that  the  complaint  states  sev- 

Gullickson  v.  Madsen,  87  Wis.  19.  eral  causes  of  action  which  cannot  be 

But  see,  contra,  Loomis  v.  Tint,  16  properly  united,  must   be  taken    by 

Barb.  (N.  Y.)  541,  wherein  it  is  said  demurrer  and  not  otherwise, 

that  it  is  questionable  whether  such  a  Hatters  Unnaoessarlly  Stated  in  the 

demurrer  is  sufficient  to  raise  the  ob-  bill  are  not  grounds  of  demurrer,  the 

jection  that  the  creditor  has  not  recov-  only    question    on   demurrer    being 

ered   a  judgment  and  exhausted  his  whether  or  not  a  cause  of  action  is 

remedy  at  Taw,  under  Code  N.  Y.,  $  stated.    Treadwell  v.  Brown,  44  N.  H. 

z^5,  providing  that  the  demurrer  shall  551 ;  Hammond  v,  Hudson  River  Iron, 

distinctly  specify  the  grounds  of  the  etc.,  Co.,  20  Barb.  (N.  Y.)  378.  And 
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the  necessity  for,  and  requisites  and  effect  of,  the  answer  to  a 
creditors'  bill  being  in  no  wise  different  from  answers  to  ordinary 
bills  in  equity  and  bills  for  discovery.^ 

under  the  Code  objection  to  irrelevant  defense  that  the  return  of  the  sheriff 

matters  should  be  made  by  motion  to  was  collusive,  and  was  made  under  the 

strike  out,  and  not  by  demurrer.  Bank  direction  of    the  plaintiff's   attorney 

of  British  North  America  v,  Suydam,  without  a  bona  fide  attempt  to  execute 

6  How.  Pr.  (N.  Y.  Supreme  Ct.)  379,  the  process,  is  an  afErmative  defense, 

I  Code  Rep.  N.  S.  (N.  Y.)  325.      '  which  must  be  set  up  in  the  answer. 

Motton  to  DUmlu  Regarded  as  De-  Forbes  v.  Waller,  25  N.  Y.  430. 

miirrvr. — In  Sloan  v.  Waring,  55  How.  See  also  Rankin  v.  Rothschild,  78 

Pr.  (N.  Y.  Supreme  Ct.)  62,  affirmed  Mich.  10,  holding  that  the  defendant 

in  9  N.  Y.  Wkly.  Dir.  170,  a  motion  in  his  answer  should  not  state  simply 

was  made  to  dismiss  uie  complaint  as  that  he  had  property  liable  to  execu- 

not  stating  facts  sufEcient  to  consti-  tion  which   might  have  been  levied 

tute  a  cause  of  action,  and  it  was  held  upon  by  the  sheriff,  but  must  state 

that  such  motion  amounted  to  a  de-  what  and  where  the  property  was  that 

murrer,  and  was  governed  by  the  same  the  sheriff  ought  to  have  seized  but 

rules.  did  not  seize. 

1.  AlllrmativellaUenofDefBiue,  such  Mare  Formal  Avannanta,  such  as  an 
as,  that  there  are  purchasers  for  value  averment  required  by  a  rule  of  court 
who  are  entitled  to  protection,  can  be  that  the  plaintiff  has  reason  to  believe, 
presented  only  by  answer  and  not  by  and  does  believe,  that  the  defendant 
demurrer.  Hall  v.  Brewer^  40  Ark.  has  equitable  interests,  things  in  ac- 
433.  To  the  same  effect  are  Hyatt  v.  tion,  or. other  property,  of  the  value  of 
Dusenbury  (Brooklyn  City  Ct.),  5  N.  one  hundred  dollars,  need  not  be  an- 
Y.  St.  Rep.  846, 12  Civ.  Pro.  Rep.  (N.  swered  at  all,  and  a  mere  denial  that 
Y.)  152,  wherein  Clement,  J.,  says  the  defendant  has  equitable  interests, 
that  proof  by  the  complainant  of  the  etc.,  of  the  value  of  one  hundred  dol- 
issuance  and  return  of  an  execution  lars  is  sufficient.  Batterson  v,  Fergn- 
would  show  prima  facie  that  the  son,  i  Barb.  (N.  Y.)  490. 
debtor  had  no  means  wherewith  to  Kaqidattea  and  Sofflolaiiey  of  Aiunrar. 
pay  the  judgment,  and  that  the  fact  — An  answer  alleging  that  the  defend- 
that  the  debtor  had  ample  means  to  ant  has  no  recollection,  and  does  not 
pay  the  judgment  should  be  pleaded;  believe,  that  any  declaration  or  process 
Derby  v.  Yale,  13  Hun  (N.  Y.)  273,  was  ever  served  upon  him  in  the  suit 
holdingthat  an  accounting  had  in  a  pri-  in  which  the  judgment  was  rendered, 
orsuit,  or  by  a  judgment  creditor  in  be-  is  insufficient  to  present  the  defense, 
half  of  himself  and  all  other  credit-  Corey  v.  Cornelius,  i  Barb.  Ch.  (N. 
ors,  cannot  be  relied  upon  as  a  bar  to  Y. )  574. 

a  subsequent  suit,  unless  it  is  set  up  in  See  further  Bomberger  v.  Turner, 

die  answer ;  Postlewait   v.  Howes,  3  13  Ohio  St.  263,  holding  that  where  it 

Iowa  365,  holding  that  the  widow  of  a  is    averred   that    the  debtor  has  no 

deceased  debtor  should    set  up    her  property  whereon  to  levy,  an  answer 

claim  to  dower  in  her  answer.     See  stating  merely  that  the  defendants  d9 

further  Rochester  Bank  v.  Emerson,  not  admit  that  the  defendant  has  no 

10  Paige  (N.  Y.)  115,  wherein  the  bill  property  on  which  to  levy  is  sufficient 

was  filed  to  obtain  satisfaction  of  the  to  put  the  plaintiff  upon  the  proof  of 

amount  of  the  deficiency  on  a  sale  of  his  allegation;  and  Miller  v.  Miller,  i 

mortgaged  premises  under  a  decree  Abb.    N.  Cas.  (N.  Y.  Supreme  Ct.) 

over  against  the  mortgagor.    It  being  30,  holding  that  where  there  is  a  dis- 

inferable  from  the  allegations  of  the  ti net  allegation  by  the  plaintiff  that  a 

bill   that  the  deficiency  had  become  surplus  exists  in  tne  hands  of  trustees 

due  and  payable  by  confirmation  of  over  what  is  necessary  for  the  support 

the  master's  report,  defense  that  the  and  maintenance  of  the  t>eneficia^,  ft 

decree  for  such  deficiency  had  not  be-  denial  of  such  averment  should  state 

come  so  due  and  payable  was  properly  facts  and  figures  as  to  the  amount 

taken  by  answer  rather  than  by  de-  necessary  to  support  Uie  beneficiary, 

murrer.  Consideration  for  A  lUged  Frandn- 

Collusive  Return  by  Skeriffi,— The  lent  Conveyance.-^An  answer  setting 
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ZI7.  The  Ssplicatiov.— Where  the  complainant  intends  to 

op  as  consideration  for  an  alleged  Where  the  bill  alleges  that  an  ezecu- 
fraudulent  deed  an  indebtedness  of  tion  has  been  issued  and  returned  un- 
long  standing,  without  undertaking  to  satisfied,  and  the  allegation  is  not  ad- 
tell  die  amount  of  the  indebtedness,  mitted  in  the  answer,  but  Is  denied, 
is  insufficient  Lipscomb  v,  McClel-  it  is  incumbent  upon  the  plaintiff  to 
Ian,  73  Ala.  157.  prove  the  same.     Jones  v.  Green,   i 

Specific    Allegations    under     West  Wall.  (U.  S.)  330. 

Virginia  Statute. — Under  Code  W.  See  also  Heacock  v.  Durand,  43  III. 

Va.  1887,  c.  125,  §  36,  which  provides  230,  wherein  the  answer  admitted  the 

that  every  material  allegation  of  a  bill  recovery  of  a  judgment  but  denied  all 

not  controverted  by  an  answer  shall  knowledge  of  the  issuance  of  an  eze- 

be  taken  as  true,  the  only  proper  mode  cution,  and  it  was  held  incumbent  on 

of  controverting  any  allegation  in  a  the  complainants  to  prove  the  issuance 

bill  is  for  the  answer  to  deny  or  con-  of  the  execution  and  its  return  nulla 

trovert  such  allegations    specifically,  bona.   Followed  in  Gauler  v.  Wohlers, 

and   a  general  denial   is    not  proper  k2  111.  App.  594. 

pleading.      Rogers    v.  Verlander,   30  Dissolution     of     Injunction, — The 

W.  Va.  619.  general  rule  is  that  an  injunction  which 

Oonoliudveii6H  of  Answer. — Where  has  been  allowed  in  a  suit  to  avoid  judg- 
fhe  answers  are  responsive  to  the  ments  that  have  been  fraudulently  re- 
charges contained  in  the  bill,  they  covered,  should  be  dissolved,  when 
must  be  taken  to  be  true  unless  they  the  equity  of  the  bill  is  answered, 
are  proven  to  be  false  by  the  evidence.  Fleischman  v.  Young,  9  N.  J.  Eq.  620. 
Hartshorn  v.  Eames,  31  Me.  93;  In  West  Virginia^  by  statute,  an- 
Berryman  v,  Sullivan,  13  Smed.  &  M.  swers  are  not  usually  sustained  by  the 
(Miss.)  75;  Stoutenbourgh  v,  Konkle,  respondent's  affidavit,  and  are  not  re- 
15  N.  }.  Eq.  33,  wherein  it  was  alleged  garded  as  evidence,  whether  they  are 
that  the  judgments  had  been  fraudu-  sworn  to  or  not.  Rogers  v.  Verlander, 
lently  confessed  for    the    purpose  of  30  W.  Va.  619. 

hindering  the  complainant,  and  an  in-  New   Matters.  —  Averments    in    the 

junction  was  denied  because  the  de-  answer  which   are  not  responsive  to 

fendant,  by  his  answer,  disclosed  the  any  charge  in  the  bill,  and  which  set 

consideration   upon  which   the  judg-  up  matters  as  to  which  no  discovery  is 

ment    was    founded,  and  denied   all  sought,  are  not  to  be  taken  as  true, 

fraud  and  all  knowledge  of  any  fraud-  Doolittle    v,    Bridgeman,    i    Greene 

ulent  purpose.  (Iowa)  265. 

Greenman  t;.  Greenman,  107  111.  See  further,  to  the  same  effect,  Birely 
404,  wherein  an  allegation  of  the  bill  v,  Staley,  5  Gill  &  J.  (Md.)  432. 
that  the  judgment  debtor  was  insol-  Admissions  In  the  Answer. — ^The  de- 
vent  was  denied  in  the  answers.  It  was  fendants  cannot  object  to  the  failure 
held  that  the  rents  arising  from  the  of  the  bill  to  allege  facts  which  are  ad- 
property  fraudulently  conveyed,  which  mitted  in  the  answer.  Birely  v.  Staley, 
had  been  placed  in  the  hands  of  a  re-  5  Gill  &  }.  (Md.)  432. 
ceiver,  should  not  be  applied  to  the  An  admission  in  the  answer  of  the 
payment  of  the  judgment  without  recovery  of  a  judgment  precludes  the 
proof  of  insolvency.  defendant  from  offering  evidence  to 

In  Marshall  v.  Croom,  52  Ala.  554,  show  that  there  was  no  judgment, 

the    rule    is   laid    down   that    where  Wanzer    v,    Rowland,    10  Wis.  8, 

all     the    charges    of    fraud   and    the  wherein  the  court  says:  **Undoubt- 

interrogatories    propounded    to  each  edly  the  existence  of  the  judgment  at 

defendant  are    fully    answered,   and  law  constitutes  the  whole  foundation 

each  one  denies  all  allegations  imput-  of  the  right  of  action  in  such  a  suit, 

ing  fraud,  the  complainant  cannot  pre-  But  the  power  of  the  court  to  enter- 

▼ail  unless  he  proves  his  allegations  tain  the  suit  and  to  give  the  proper  re- 

by  two  witnesses,  or  by  a  single  wit-  lief,  if  such  judgment  is  shown,  being 

ness  and  corroborating  circumstances,  conceded,  the  question  of  its  existence 

See  further  Stephenson  v,  Tavemers,  becomes  then  a  mere  question  of  fact 

9  Gratt.  (Va.)398;  Hambrick  v.  Jones,  relating  to  the  cause  of  action,  and  is 

64  Miss.  240;  Uhre  v.  Melum,  17  111.  to  be  determined,  either  upon  the  plead 

App.  183.  ings  or  the  evidence,  in  the  same  man 
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deny  the  truth  of  the  defendant's  answer,  it  is  his  duty  to  do  so 

ner  and  by  the  same  rules  that  such  as  two  separate  pleas.  The  first  denies 

questions  of  fact  are  determined  in  all  a  proper  return  of  the  execution ;  the 

other  cases.    The  answers,  therefore,  other,   conceding    that  point,  insists 

having  admitted  the  existence  of  the  that  an  aiias  execution  should  have 

judgment,  the  defendants  could  not  in-  been  issued.    A  plea    must  rest  the 

troduce  evidence  to  disprove  it.    Thej  defense  upon  a  single  point,  and  a  plea 

were  estopped  bj  their  pleadings.  And  containing  two  distinct  points  is  bad." 

it  was  not  contended  that  it  could  be  Albanj  City    Bank    x;.   Dorr,  Walk, 

done,  except  for  the  purpose  of  dis-  (Mich.)  318. 

proving  jurisdiction  over  the  subject-  Bzbaiutlon  of  Ldftl  BamadlM. — As  to 

matter."  the  right  of  the  defendant  to  attack 

See  also  Forbes  v.  Waller,  25  N.  Y.  the  judgment  upon  which  the  plaintiff 

430,  holding  that  the  defendant  can-  relies  or  the  truth  of  the  return  made 

not,  bj  his  answer  to  the  supplemen-  bj  the  sheriff,  see  supra,  yudgment, 

tal    complaint,   withdraw    or    nullify  p.  487,  and  The  J^etmrn,  p.  514. 

the  admissions  already  made  in  the  an-*  A  showing  that  the  creditor  has  pur- 

swer  to  the  original  complaint.  sued    his  remedies  at    law  to   eveiy 

ATsnnanta  Unaaawarea. — Under  the  available  extent  when  necessary  is  of 
Code  the  complaint  is  taken  as  true  the  substance  of  the  creditor's  right 
to  the  extent  that  it  is  not  answered,  to  relief  and  is  not  waived  by  the  gen- 
Churchill  V,  Bennett,  8  How.  Pr.  (N.  eral  answer.  Wright  v.  Petrie,  i 
Y.  Supreme  Ct.)  309;  Johnston  v.  Smed.  &  M.  Ch.  (Miss.)  322;  Parish 
Piper,  4  Minn.  192.  In  the  latter  case  v.  Lewis,  i  Freem  Ch.  (Miss.)  306. 
the  complaint  set  forth  certain  facts  in  In  Missouri^  it  has  been  held  that 
regard  to  the  alleged  fraudulent  trans-  the  petition  may  be  dismissed  where 
fers,  from  which  fraud  might  be  in-  it  appears  at  the  hearing  that  the 
f  erred,  as  that  they  were  made  with-  plaintiff  has  a  remedy  at  law,  although 
out  consideration  at  a  different  time  the  answer  does  not  in  terms  setup 
from  that  at  which  they  purported  to  such  defense.  Humphreys  v.  Atlan- 
have  been  made,  etc.  It  was  held  that  tic  Milling  Co.,  98  Mo.  542,  overruling 
such  averments  were  to  be  taken  as  Blair  v.  Chicago,  etc.,  R.  Co.,  89  Mo. 
true  unless  subsequently  denied,  and  388,  and  citings  Hipp  v.  Babin,  19 
that  the  defendant  could  not  put  them  How.  (U.  S.)  271 ;  Lewis  t>.  Cocks, 
in  issue  by  an  answer  which  merely  23  Wall.  (U.  S.)  466;  Kriechbaum  t^. 
denied  that  the  debtor  ever  combined  Bridges,  i  Iowa  14,  and  Hine  v.  New 
with  the  grantee  to  delay  or  defraud  Haven,  40  Conn.  484. 
the  plaintiff  by  the  execution  and  de-  In  the  last  case  it  is  said :  *'We  do 
livery  of  a  deed,  etc.  not  sanction  the  claim  that  the  ob- 

BaMag  Down  Cavaa  liar  Heazlng  on  Bin  jection  that  there  is  an  adequate 
uidAnawar. — By  setting  down  the  cause  remedy  at  law  should  in  all  cases  be 
for  hearing  on  the  bill  and  answer,  the  taken  by  a  plea  to  the  jurisdiction." 
complainant  is  taken  to  admit  the  truth  See  also  B ryan  v.  Blythe,  4  Blackf .( Ind.) 
of  the  whole  of  the  defendant's  answer,  249,  holding  that  the  objection  that  the 
not  only  of  the  facts  stated  in  direct  claim  is  a  mere  legal  demand  is  not 
response  to  the  bill  but  also  those  set  waived  by  failure  to  make  it  by  demur- 
up  by  way  of  affirmative  defense,  rer ;  and  Armstrong  v.  Pitts,  13  Gratt. 
Birdsall  v.  Welch,  6  D.  C.  316.  (Va.)  235,  wherein   the  bill  was  dis- 

llnltiftrlona  Plea. — A  plea  which  sets  missed  for  want  of  j  urisdiction  because 

up  that  the  execution  was  improperly  the   complainant  had  not  recovered 

returned  unsatisfied,  and  that,  as  the  a  judgment  at  law,  notwithstanding  no 

defendant  was  the  owner  of  real  estate  exception  on  that  ground  was  taken  in 

In  another  county,  and  had  informed  the  trial  court    But  see  Pierstoff  v. 

the  complainant  of  the  fact,  the  com-  Torges,  86  Wis.   135,  wherein  it  was 

plainant  should  have  taken  out  an  alias  neld  that  an  objection  to  any  evidence 

execution,   is   multifarious    and    bad.  under  the  complaint  was  insufficient  to 

"Eitiier    of   these  positions,  if   well  raise  the  question  that  the  plaintiff 

taken,  would  be  a  good  defense  to  the  had  an  adequate  remedy  at  law. 

bill ;  and  the  evidence  that  would  estab-  In  Sage  v,  Memphis,  etc.,  R.  Co., 

lish  one,  would  not  establish  the  other.  125  U.  S.  361,  which  was  a  suit  b^  a 

They  are  as  different  from  each  other  creditor  of  an  insolvent  corporation 
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by  filing  a  replication.^ 

ZY.  BiBCOVEBT  —  1.  In  General — Among  other  methods  by 
which  a  court  of  equity  will  give  aid  to  a  creditor,  is  compelling 
the  debtor  and  others  to  disclose,  by  answers  under  oath  to  in- 
terrogatories, any  and  all  property  or  eflfects  of  the  debtor,  to- 
gether with  his  evidences  of  title,  the  situation  of  such  property, 
and  the  disposition,  if  any,  which  he  has  made  of  it.^ 

for  a  receiver,  etc.,  it  was  determined  etc.,  sajs:  **The  statute  provides  that 

that  the  failure  of  Uie  creditor  to  issue  the  court  shall  have  power  to  compel 

an    execution    and  have  it  returned  the    discoverj,  and,   there  being   no 

nulla  bona  was  waived  by  failure  to  limitation  of  the  power,  the  plain  In- 

make  the  objection  at  the  time  the  ference  is  that  the  statute  eives  all  the 

receiver  was  appointed.  power  which  a  court  of  chancerj  can 

Tennessee  Statute, — ^The  defense  that  exercise  according  to  the  course  of  the 

there  is  no  proper  return  of  nulla  bona  court.    And  the  evil  to  be  remedied  is 

is  to  the  jurisdiction,  and,  under  Code  of  such  a  nature  that  this  court  will 

Tenn.,  §  4309^/5^^.,  must  be  made  bj  not    hesitate  to    exercise    its   fullest 

a  motion  to  dismiss,  demurrer,  or  plea  power  in  applying  the  remedy." 
in  abatement,  and  cannot  be  made  by        See    further  Chase   v,  Searles,   45 

answer.     Turley    v,    Taylor,    3    Lea  N.  H.  511;    Bay  State    Iron  Co.  v. 

(Tenn.)  171.  Goodall,  39  N.  H.  223;  Treadwell  v. 

1.  Birdsall  v,  Welch,  6  D.  C.  320,  Brown,  44  N.  H.  551;  Hendricks  v. 
wherein  Wylle,  }.,  adverts  to  the  fa-  Robinson,  2  Johns.  Ch.  (N.  Y.)  296; 
miliar  rule  that  the  complainant,  by  LeRov  v,  Rogers,  3  Paige  (N.  Y.) 
setting  down  the  cause  for  hearing,  234;  Duerson  v.  Alsop,  27  Gratt.  (Va.) 
deprives  the  defendant  of  the  oppor-  229;  How  v.  Kane,  2Chand.  (Wis.)222. 
tunity  to  establish  the  defense  by  testi-  In  Parsons  v,  Bowne,  7  Paige  (N. 
mony,  but  that  by  this  act  the  com-  Y.)  35^  the  suit  was  brought  against 
plainant  is  taken  to  admit  the  truth  of  heirs  ot  a  decedent  to  obtain  satisfac- 
the  whole  of  the  defendant's  answer,  tion  of  the  complainant's  demand  out 
not  only  of  the  facts  stated  in  direct  of  lands  that  had  descended  to  them, 
response  to  the  bill,  but  also  those  set  under  2  Rev.  Stat.  N.  Y.  454,  which  re- 
ap by  way  of  affirmative  defense.  quired  (section  44)  that  the  complain- 

A  GMLwal  Dental,  however,  requires  ant  should  specify  with  definite  cer- 

no  replication.  Jordan  v,  Buschmeyer,  tainty  the  real  estate  which  had  so 

97  Mo.  97,  wherein  the  petition  alleged  descended  to  the  heirs.   It  was  held 

that  the  consideration  for  a  conveyance  that  the  complainant  was  entitled  to  a 

to  a  wife  was  furnished  by  her  husband,  discovery  of  land  which  he  was  unable 

The  answer  asserted  that  the  consider-  to  describe,  for  the  purpose  of  en- 

ation  was  furnished  from  the  private  abling  him,  by  amendment  of  his  bill, 

means  of  the  wife.    *'  This  latter  state-  or  otherwise,  to  reach  the  same. 
ment  amounted  to  no  more  than  a  de-       Texas. — **In  cases  of  fraudulent  con- 

nial  of  the  petition  in  this  particular,  veyances  equity  will  extend  its  aid  to 

and  required  no  reply."  the    creditor    by    entertaining  a  bill 

Watrar  of  BajHcatlon. — Where  the  against    the    proper   parties,    which 

defendants,  as  well  as  the  complainant,  points  out  the  property  and  specifies 

have  taken  depositions  relative  to  the  the    particulars    in    which  the  fraud 

merits  of  the  controversy,  and  have  consists,  and  will,  as  in  all  other  cases, 

submitted  the  cause  for  final  decree  on  grant  a  discovery  as  ancillary  to  the 

bill,  answer,  exhibits,  and  deposition,  action."  Cargill  v.  Kountze,  86  Tex. 

the  defendants  thereby  waive  the  for-  386. 

mality  of  a  replication.    Demaree  v.        But  see  Cronin  v.  Gay,  20  Tex.  460, 

Driskill,  3  Blackf.  (Ind.)  Z15.  wherein  it  was  said  that  a  suit  for  the 

S.  Fuller  v,  Taylor,  6  N.  J.  Eq.  301,  discovery  of  a  trust  fund  and  of  choses 

wherein   Halstea,  Ch.,  in  comment-  in  action,  is  an  anomalous  proceeding, 

ing  upon  the  statute  which  authorized  and    that    the    creditor   should  have 

a  creditor  to  file  a  bill  to  compel  the  adopted  and  pursued  the  remedy  of 

discovery  of  any  property  or  thing  in  garnishment,  as  the  statute  (Hart.  Dig., 

action   belonging  to   the   defendant,  art.   735)   prescribed,  and  made  dis- 
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Statutes  removing  the  disability  of  parties  to  testify,  whatever 
may  be  their  effect  upon  the  right  to  maintain  bills  for  discovery 
generally,*  do  not  take  away  the  right  of  discovery  incidental 

to  a  creditors'  bill,  where  such  right  is  expressly  conferred  by 
statute* 

8.  Parties — ^In  eenaral. — Every  one  from  whom  discovery  is 
sought  should  be  made  a  party ;'  and  any  one  from  whom  infor- 
mation is  sought  may  be  made  a  party  for  the  purpose  of  discov- 
ery only  * 

coveiy  as  auziliaxy  to  a  suit,  but  not  debtor,  for  the  purpose  of  discoverj, 
as  an  independent  remedj  discon-  although  no  relief  was  sought  against 
nected  from  a  regular  suit.  them;  McNab  v,  Heald,  41  111.  326; 
Ubdmr  Btatntei. — In  many  states  ju-  Gibson  v.  Trowbridge  Furniture  Co., 
risdiction  to  entertain  a  bill  against  the  93  Ala.  579,  holding  that  the  equity  of 
debtor  and  any  other  person,  to  discov-  a  bill  to  set  aside  a  fraudulent  convey- 
er and  subject  equitable  interests,  chos-  ance  rested  on  the  fraud  charged  and 
es  in  action,  and  property  held  in  trust  not  on  the  discovery  prayed,  and  that, 
for  the  debtor,  is  expressly  conferred  by  consequently,  it  was  not  open  to  objec- 
Btatute.  See  supra^  III.  3.  Suits  to  tion,  because  it  required  as  worn  answer 
Subject  Property  Not  Reachable  by  from  one  defendant  and  dispensed  with 
Execution,  it  as  to  the  other ^ /oHowin^r  Tutwiler 

1.  See  article  Discovery.  v,  Tuskaloosa  Coal,  etc.,  c5o.,  89  Ala. 

2.  McCreery  v.  Cobb,  93  Mich.  463,  391. 

citing  Hubbard  v.   McNaughton,  43  See  further  Whitney  v,  Robbins,  17 

Mich.  223,  and  Turnbull  v,  Prentiss  N.  J.  Eq.  360,  wherein  persons  through 

Lumber  Co.,  55  Mich.  393,   in  which  whom    the  title  of  certain   property 

cases  the  right  to  discovery  is  recog-  charged  to  be  held  in  trust  had  passed, 

nized,     distinguishing    Riopelle     v,  and  who  knew  the  truth  as  to  the  facts 

Doellner,  26  Mich.  102,  and  Shelden  inquired  into,  were  properly  joined  for 

V.   Walbridge,   44  Mich.   251,  which  the   purpose  of  obtaining    discovery, 

were  not  creditors*  bills.  although  the  prayer  that  conveyances 

See    further     Frazer    v,  Colorado  be  set  aside,  and  that  the  defendant  be 

Dressing,  etc.,  Co.,  5  Fed.  Rep.  163,  compelled  to  convey  to  a  receiver,  could 

holding  that,  although  it  may  be  that  not  be  granted  as  to  them, 

where  discovery  is  the  only  object  of  miknown  Partlei. — Upon  the  ques- 

the  bill  the  court  should  not  entertain  tion  whether  a  bill  for  discovery  will 

it,  where  the  parties  may  be  compelled  lie    against    unknown     parties    when 

to  testify  under  statute,  yet,  where  the  there  is  no   tangible  property    upon 

purpose  of  the  bill  is  something  more  which  to  base  jurisdiction,  and  when 

than  mere  discovery,  and  where  it  is  such  unknown  party  is  not  identified 

sought  to  reach  the  property  and  have  by  description,  see  Creswell  v.  Smith, 

it  applied  to  the  payment  of  the  judg-  2  Tenn.  Ch.  416,  wherein  the  object  of 

ment,  equity  has  jurisdiction  notwith-  the  bill  was  to  reach  certain  bonds  and 

standing  the  statute.  a  watch,  which,  as  alleged,  were  the 

8.  Copous    V.   Kauffman,   8    Paige  property  of  the  debtor  and  had  been 

(N.  Y.)  583.  deposited  with  a  person  whose  name 

Forelgii    Bzaonton.  —  In    Plumb    v,  was  unknown  and  could  not  be  ascer- 

Bateman,  2  App.  Cas.  (D.  C.)  156,  it  tained    upon    diligent    inquiry.    The 

was  held  that  where  the  object  of  the  prayer  was  that  the  debtor  be  served 

bill  iSk^to  subject  real  estate  of  the  de-  with  process,  and  the  unknown  defend- 

cedent  to  the  payment  of  his  debts,  ant  by  publication,  and  that  the  debtor 

and  there  is  no  local  administration,  it  be  required  to  disclose  in  his  answer 

is  improper  to  ask  that  discovery  be  the  name  of  the  unknown  defendant 

made  by  foreign  executors.  etc.      The    bill    was    not    sustained, 

4.  Buckner  v»   Abrahams,   3  Tenn.  Cooper,  Ch.,  saying :  "  A  bill  against 

Ch.  346,  wherein  the  creditor  was  per-  the  unknown  owners  of  specific  prop- 

mitted   to  make  parties  officers  of  a  erty  over  which  the  court  has  jurisdic- 

corporatioh  which  had  assets  of  the  tion  for  a  specific  purpose,  or  the  tm* 
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TlM  Debtor  AloM. — Under  statutes  authorizing  the  creditor  to  file 
a  bill  against  the  debtor  and  any  other  person,  it  has  been  held 
that  the  bill  may  be  filed  against  the  debtor  alone.^ 

S.  The  Bill — ^Fiihing  Billi. — In  the  absence  of  statutory  provisions 

to  the  contrary,  the  allegations  of  the  bill  must  be  specific  and 

known  heirs  of  a  certain  individual  are  forthcoming,  to  compel  him  to  dis- 
where  these  heirs  are  necessary  parties  close  his  means  to  pay  the  debt,  espe- 
to  enable  the  court  to  exercise  acknowl-  cially  where  the  nature  of  the  resources 
edged  jurisdiction,  is  provided  for  are  pointed  out  by  the  bill,  and  his 
by  law,  for  publication  in  such  a  answers,upon  such  a  point,  specifically 
case  is  directed  to  an  individual  required.  *  *  *  If  it  were  otherwise, 
sufficiently  identified,  and,  e»  neces-  equitable  assets  would  frequently  es- 
siiaiey  the  presumption  that  he  re-  cape  the  most  searching  inquiries  of 
ceives  notice  is  not  too  violent.  But  creditors.  So  much  of  this  demurrer  as 
where  the  court  has  no  control  of  relates  to  the  form  of  the  bill  is  over- 
property,  and  no  means  of  identify-  ruled,  and  the  company  is  required  to 
ing  an  unknown  party,  publication  set  forth  the  names  of  their  debtors. *' 
would  have  nothing  to  rest  on,  and  Followed  in  Cadwallader  v,  Granville 
would  be  simply  nugatory.  If,  in  this  Alexandrian  Soc,  ii  Ohio  292. 
case,  the  bonds  mentioned  in  the  bill  1.  Bay  State  Iron  Co.  v.  Goodall,  39 
had  been  seen  to  drop  from  the  pocket  N.  H.  223;  Cresswell  v.  Smith,  8  Lea 
of  a  man  who  immediately  ran  off,  (Tenn.)688,  m'tfrjf»^2Tenn.  Ch.  416. 
and  had  been  picked  up  by  a  policeman.  See  also  Corning  v.  White,  2  Paige 
the  complainants  »  *  *  might  im-  (N.  Y.)567;  McArthur  v,  Hoysradt, 
pound  them  in  the  hands  of  the  police-  11  Paige  (N.  Y.)  495 ;  Monroe  Bank  v. 
man,  and  might  divest  the  title  of  Schermerhorn,  Clarke  Ch.  (N.  Y.) 
the  unknown  possessor  by  averments  214;  Frazier  t;.  Barnum,  19  N.  J.  £q. 
identifying     him    as    the  man    who  316. 

dropped  them,  and  that,  upon  dili-  In  the  Absence  of  Statutory  Anthority, 
gent  inquiry,  his  name  and  residence  according  to  what  seems  to  be  the 
could  not  be  ascertained.  So,  too,  if  weight  of  authority,  the  bill  is  not 
the  complainants  were  able  to  charge  maintainable  against  the  debtor  alone. 
in  their  bill  that  a  person  was  seen  to  Cargill  v.  Kountze,  86  Tex.  386, 
snatch  certain  bonds  •  •  •  and  run  wherein  the  court,  after  an  elaborate 
off  with  them,  these  facts  might  suffi-  review  of  the  cases,  most  of  which 
ciently  identify  him  to  make  publi-  were  based  under  statutes  or  con- 
cation  effective."  tained  peculiar  elements  of  trust,  ar- 

And  this  opinion  of  the  chancellor  rived  at  the  conclusion  that  **it  may 

was  concurred    in    by    the    Supreme  be  doubted  if  there  be  any  well-con- 

Court,   although  that    court    differed  sidered  case  in  the  American  courts  in 

with    him    upon     another    question,  which  a  discovery  of  that  character  has 

Cresswell  v.  Smith,  8  Lea  (Tenn.)  688.  been  compelled  in  the  absence  of  a  stat- 

But  see  Miers  v.  Zanesville,  etc.,  ute  conferring  the  authority."  See  also 
Turnpike  Co.,  11  Ohio  273,  wherein  Cresswell  v.  Smith,  8  Lea  (Tenn.) 688. 
the  bill  was  against  a  corporation  and  But  see,  contra^  Bay  State  Iron  Co. 
alleged  that  a  great  number  of  indi-  v.  Goodall,  39  N.  H.  223,  wherein  the 
vidoals  whose  names  were  unknown  court  says:  ''This  bill,  although  au- 
to the  plaintiffs  were  indebted  for  the  thorized  by  statute,  is  founded  on 
subscription  of  stock,  and  asked  that  established  principles  of  equity,  and 
the  corporation  be  compelled  to  set  by  the  general  rules  governing  equity 
forth  the  names  of  such  persons  in  proceedings  it  might  be  filed  against 
their  answer,  and  that  they  be  made  the  defendant  in  the  execution  alone, 
parties.  It  was  insisted  that  the  bill  was  or  against  him  and  others.  It  can 
merely  a  fishing  bill,  and  that  the  de-  hardly  be  assumed  that  the  legislature 
fendant  need  not  answer.  Said  the  could  have  intended  to  narrow  the 
court:  "We  do  not  think  the  objection  jurisdiction  of  tlie  court  by  merely 
well  taken.  We  regard  it  proper  affirmative  words.  If  not,  the  bill 
practice,  when  the  liability  of  the  de-  would  still  be  well  sustained  under  the 
fendant  is  fixed,  and  no  assets  at  law  general  equity  powers  of  the  court." 
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precise  in  respect  to  the  estate  or  interest  sought  to  be  sub- 
jected, and  must  not  be  speculative  or  vague  ;^  but,  under 
statutes  authorizing  the  discovery  of  any  property,  money,  or 

thing  in  action  belonging  to  the  defendant,  and  of  any  property, 

money,  or  thing  in  action  due  to  him,  or  held  in  trust  for  him,  it 
is  enough  to  allege  the  supposed  interest  of  the  defendant  in  the 
property,  etc.,  in  the  general  terms  of  the  statute.* 

Fraud. — Under  such  statutes  it  is  not  necessary  to  allege  fraud 

1.  Brown  v.    Bates,    lo  Ala.    433;  S.)  148;  LAnmon  v,  Clark,  4  McLean 

Martin  v.  Carter,  90  Ala.  96;  Verdier  (U.  S.)  18. 

V.  Foster,  4  Rich.  Eq.  (S.  Car.)  227;  2.  Brown  v.  Bates,  10  Ala.  433; 
Cargill  V.  Kountze,  86  Tex.  386,  in  Floyd  v.  Floyd,  77  Ala.  353;  Martin 
which  last  case  the  court  refused  to  v.  Carter,  90  Ala.  96;  Mitchell  v, 
sustain  a  petition  representing  that  Byms,  67  111.  52a ;  Dutton  v,  Thomas, 
the  judgment  debtors  had  debts  due  to  97  Mich.  93 ;  Treadwell  v.  Brown,  44 
them  for  which  they  held  divers  se-  N.  H.  551 ;  Bay  State  Iron  Co.  v, 
curities  and  evidences  to  a  large  Goodall,  39  N.  H.  223;  Bronson  v. 
amount;  that  they  had  divers  goods,  WilminetonL. Ins. Co.,85N.Car.4ii. 
wares  and  merchandise,  or  other  ar-  See  also  Sweetzer  v.  Buchanan,  94 
tides  of  personal  property  belonging  Ala.  574,  wherein  it  is  held  sufficient 
to  them,  or  in  which  they  were  in  to  aver  merely  that  the  debtor  ''  has 
some  way  beneficially  interested ;  that  property,  or  an  interest  in  property, 
they  had  equitable  interests  or  things  real  or  personal,  or  money,  or  effects, 
in  action  of  some  kind  or  nature,  which  or  choses  in  action  subject  to  the  pay- 
might  or  ought  to  be  applied  to  the  ment  of  his  debt;"  the  rule  being 
payment  of  the  petitioners'  judgment;  laid  down  that  an  accurate  or  any  de- 
that  the  defendants  were  owners  of  scription  of  the  property,  further  than 
bank  bills ;  that  they  had  money,  or  to  show  that  it  is  liable  to  the  payment 
securities  for  the  payment  of  money  of  the  defendant's  debt,  is  not  re- 
held  by  some  other  person  in  trust,  or  quired. 

otherwise,  for  their  benefit ;  that  they  BAfkual  of  Debtor  to  Tom  Out  Properly, 
were  in  some  way  or  manner  bene-  — It  need  not  be  alleged,  in  a  bill  to 
ficially  interested  in  stock  of  some  cor-  discover  and  subject  property  which 
poration ;  that  they  were  the  owners  cannot  be  reached  by  execution,  that 
of  or  in  some  way  or  manner  bene-  the  debtor  has  been  requested  and  has 
ficially  interested  m  some  real  estate,  refused  to  expose  and  apply  such  as- 
situated  within  the  state,  or  in  some  sets.  Treadwell  v.  Brown,  44  N.  H. 
other  state;  and  that  they  were  inter-  551,  wherein  the  court  says:  *'  In  the 
ested  in  some  contract  or  agreement  case  of  the  attachment  or  seizure  of 
relatingto  real  estate,  or  rents  and  is-  the  property,  in  specie,  in  the  hands 
sues.  The  petition,  as  said  by  the  of  tjfie  debtor  himself,  no  notice,  of 
court,  although  it  had  the  semblance  course,  is  necessary ;  neither  is  it  nec- 
of  great  particularity,  was  as  fi;eneral  essary,  where  the  property  is  attached 
as  it  was  possible  to  make  it,  and  in  the  hands  of  a  third  person  by  the 
amounted  to  "no  more  than  an  allega-  equitable  process  of  foreign  attach- 
tion  that  the  defendants  have  con-  ment ;  and  we  see  no  reason  for  a  dif- 
cealed  or  covered  up,  somewhere,  some  ferent  rule  in  the  proceeding  by  bill  in 
assets,  legal  or  equitable,  subject  to  equity,  which  is  but  another  mode  of 
be  applied  to  the  satisfaction  of  the  reaching  the  debtor's  property." 
plaintiffs'  Judgment,  which  they  have  Lli  Pendens. — A  general  bill  for  dis- 
been  unable  to  discover."  covery  does  not  operate  as  a  Uen  upon 

But  see,  contra^  Bay  State  Iron  Co.  land  which  is  not  described  therein  as 

V.  Goodall,  39  N.  H.  223,  citing-  Le-  against  innocent  purchasers  pendente 

Roy  V.  Rogers,  3  Paige  (N.  Y.)  234;  lite.     Low  v,  Pratt,  53  111.  438. 

Miers  t^.    zanesville,   etc..    Turnpike  Pomu. — For  forms  of  creditors' bills 

Co.,   II    Ohio   273;    Cadwallader  v.  praying    discovery    of    the    debtor's 

Granville  Alexandrian  Soc.,  11  Ohio  property,  and  the  disposition  he  has 

993;Shainwaldz;.  Lewis,  7  Sawy.  (U.  made  of  it,  see  Bay  State  Iron  Co. 
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on  the  part  of  the  debtor,  or  concealment  by  him  of  his  property 
or  effects  with  the  intention  to  delay,  hinder  or  defraud  creditors.^ 

4.  The  Dtmnxrer. — Where  the  creditor  is  entitled  to  any  of  the 
discovery  prayed  for,  a  general  demurrer  should  not  be  sustained.^ 

6.  The  Aniwer. — ^A  general  denial  is  not  sufficient,  but  there 
must  be  a  full  and  true  statement,  responsive  to  the  interrogato- 
ries»  of  all  the  estate  of  the  debtor,  real  and  personal,  of  every 
description,  including  goods,  chattels,  choses  in  action,  etc.;'  but 

t^.  Goodall,  39N.  H.  223;  Hart  v.  Al-  ground    of    demurrer    to    the    relief 

bright,  28  Abb.  N.  Cas.  (N.  Y.  Super,  prayed,  although  it  may  justify  a  de- 

Ct«)  74.  murrer  to  so  much  of  the  bill  as  seeks 

1.  rloyd    V,    Floyd,  77    Ala.  353 ;  a  discovery  of  the  facts  constituting 

Brown  tr.  Bates,  10  Ala.  432.  that  crime;    the   court  saying:   <*it 

ftuolTtBey  of  Debtor. — ^In  Lawson  v»  would  be  a  strange  reason  for  dismiss- 
Warren,  89  Ala.  5&1,  it  is  held  that  a  ing  a  bill,  that  the  plaintiff's  equitv 
biU  for  discovery  filed  by  a  creditor  at  arose  out  of  a  transaction  for  which 
large  should  alleee  that  the  debtor  has  the  defendants  were  also  liable  crimi- 
no  property  reachable  by  tlie  ordinary  naliter  for  a  misdemeanor." 
process  of  execution,  sufficient  to  sat-  BfllBeiioliliig  Criminating  Dtaclognroo. 
isfy  the  complainant's  demand.  — Where  the  bill  requires  the  judg- 

%,  Treadwell   v.   Brown,  44  N.  H.  ment  debtor  to  discover  what  disposi- 

551 ;    Clark  v,  Davis,   Harr.    (Mich.;  tion  of  his  property  he  has  made  since 

227,   holding  that  a  general    demur-  the  recovery  of  the  plaintiff 's  action  at 

rer    for   want   of   equity   cannot   be  law,  what  conveyances  he  has  since 

sustained,    unless    the    court   is    sat-  made,  how  and  when  they  were  made, 

isfied     that    no    discovery    or    proof  and  on  what  considerations,  etc.,  and 

properly  called    for  by,  or  founded  it  is  not  alleged  or  suggested  in  the 

on,    the    allegations    in  the  bill    can  bill  that  any  of  these  conveyances  have 

make  the  subiect-matter  of    the  suit  been  so  made  as  to  subject  the  defend- 

proper  for  equitable  cognizance,  citing  ant  to  a  criminal  prosecution  or  for- 

Bleeker  v.  Bingham,  3  Paige  (N.  Y.)  feiture,  it  is  not  demurrable  as  requir- 

245.  ing  the  defendant  to  disclose  matters 

IMMOfViry  mad  Doaramr  to  BOllot. —  which  may  subject  him  to  a  criminal 

Upon  a  bill  for  discovery  and  relief  the  prosecution  or  pains    and  penalties. 

defendant  may  answer  and  make  the  Bay  State  Iron  Co.  v.  Goodall,  39  N. 

discoveries  sought,  and  demur  to  the  H.  223. 

relief   only.     Brownell   v,  Curtis,   10  8.  Mountford  v,  Taylor,  6  Yes.  Jr. 

Paige   ^N.  Y.)  210,   citing  Hodgkin  788;  Le Roy  v.  Rogers,  3  Paige  (N.  Y) 

V.  Longden,  8  Yes.  }r.  3,  and  Todd  v,  234 ;  Bay  State  Iron  Co.  v,  Goodall, 

Gee,  17  Yes.  Jr.  273.  39  N.  H.  223,  wherein  it  was  held  that 

In  Alabama  interrogatories  ap-  the  creditor  was  entitled  to  a  discov- 
pended  to  the  bill  are  incorporated  in  ery  of  all  the  property  of  the  debtor 
and  become  a  part  thereof,  but  they  do  wherever  it  might  be  situated,  that,  if 
not  con8titute,separate  from  the  stating  within  the  state,  it  might  be  reached 
partof  the  bill,  the  subject  of  demurrer,  by  an  execution,  and  that,  if  it  was 
The  defendant  may  protect  himself  situated  elsewhere,  or  if  it  was  such 
against  answering  special  interroga-  that  it  could  not  be  taken  on  execu- 
toriei  by  demurring  to  the  part,  or  tion,  the  defendant  might  be  com- 
parts, of  the  bill  on  which  they  are  pelled  by  an  order  of  the  court  to 
based ;  but  when  interrogatories  are  transfer  the  same  to  a  receiver, 
impertinent,  or  not  warranted  by  any  Batterson  v.  Ferguson,  i  Barb.  (N. 
statement  of  the  bill,  he  may  move  to  Y.)  490,  wherein  an  answer  admitting 
strike  out,  or  decline  to  answer.  Char-  a  debt  due  from  a  named  person,  but 
davoyne  v.  Galbraith,  81  Ala.  521.  See  omitting  to  state  the  character  of  the 
also  Barnawell  v,  Threadgill,  5  Ired.  debt,  was  considered  insufficient,  and 
Eq.  (N.  Car.)  86,  holding  Uiat  &e  fact  an  answer  admitting  that  the  defend- 
that  the  bill  imputes  to  Uie  defendants  ant  had  due  bills,  either  in  the  hands 
an  indictable  coospiracy,  furnishes  no  of  a  receiver,  his  wife,  counsel,  or  some 
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the  debtor  is  not  bound  to  disclose  property  acquired  after  the 
filing  of  the  bill,^  or  to  make  an  answer  which  would  criminate 
him  or  subject  him  to  forfeitures  or  penalties.^ 

IiisnilLdent  Asfwen. — When  the  answers  are  not  sufficient,  the  com- 
plainants may  except  and  compel  full  answers.' 

XVL  IVJUHCTIOV. — In  suits  inter  vivoSj  it  is  usual  and  proper 
to  grant  an  injunction  restraining  the  debtor,  and,  if  there  be 
one,  his  fraudulent  donee,  from  transferring,  incumbering,  or  re- 
other  person  unknown  to  the  defend-  Exempt  Property. — In  Gre^rj  v. 
ant,  but  omitting  to  state  the  names  Valentine,  4  Edw.  Ch.  (N.  Y.)  282, 
or  places  of  residence  of  the  persons  and  Brown  v.  Morgan,  3  Edw.  Ch. 
against  whom  the  due  bills  were  (N.  Y.)  278,  it  is  held  that  the  def end- 
held,  the  amount  of  such  bills,  etc.,  ant  is  bound  to  disclose  the  value  of 
was  also  considered  insufficient.  his  wearing  apparel  and  the  particu- 

Intereit  In  Beal  Eatate. — Where  it  is  lars  concerning  it,  and  cannot  for  him- 

alleged  in  the  bill  that  the  defendant  self  determine  what  constitutes  nec- 

has  some  interest  in  some  real  estate,  essary  wearing  apparel, 

etc.,  a  denial  that  the  defendant  has  1.  oregory  v.  Valentine,  4  Edw.  Ch. 

some  interest  in  some  real  estate,  in-  (N.  Y.)  282;   Hope  v.  Brinckerhoff,  4 

stead  of  a  denial  that  he  has  any  inter-  Edw.  Ch.(N.Y.)S4^>^i^^^^ch<^AScitwas 

est   in   any  real  estate,  is  sufficient,  held  that,  although  the  bill  asked  an  an- 

although  the  answer  may  be  inelegant  swer  in  regard  to  the  debtor's  property, 

and  ungrammatical.  Batterson  v.  Fer-  **as  well  at  the  time  of  the  filing  of  the 

guson,  I  Barb.  (N.  Y. )  490.  bill,  as  until  and  at  the  time  of  filing 

Aimezation  to  Answer  of  Bohednle  of  his  answer,"  he  need  not  answer  as  to 

Property. — Where  it  is  alleged  in  the  property  acquired  between  the  filing 

bill  that  the  defendant  has  a  c0ff.Tf^er-  of  the  bill  and  the  putting  in  of  his 

able  amount  of  money,   or   legal   or  answer.     See  also  LeRoy  r.  Rogers,  3 

equitable  assets,  etc.,  due  to  him,  while  Paige  (N.  Y.)  234. 

an  answer  merely  denying  that  the  de-  2.  Cadwallader  v.  Granville  Alexan- 

fendant  has  considerable  money,  etc.  drian  Soc,  11  Ohio  292;  Brownell  v. 

may    be    uncertain    and     evasive,    it  Curtis,    10  Paige   (N.   Y.)   210;   Bay 

is  sufficient  where  the  defendant   has  State  Iron  Co.  v.  Goodall,  39  N.  H. 

annexed    to    his    answer     a    sched-  223. 

ule  of  the  property  and  effects,  and  Prodnetlon  of  Books  and  P&pera. — It  is 
states  that  it  contains  a  true  and  full  not  proper  to  except  to  the  defendant's 
statement  of  all  his  estate,  real  and  answer,  because  of  his  failure  to  pro- 
personal,  of  every  description,  includ-  duce  books  and  papers,  but  the  appli- 
ing  goods,  chattels,  money,  choses  in  cation  to  have  any  such  documents  as 
action,  etc.  Batterson  v,  Ferguson,  the  defendant  admits  to  be  in  his  pos- 
I  Barb.  (N.  Y.)  490.  session  or  under  his  control,  brought 

Statement  as  to  Ownership  of  Prop-  in,  must  be  made  by  petition.    State 

erty  since  a  Date  Prior  to  the  Filing  of  Bank  v.  Dugan,  2  Bland  (Md.)  254. 

the    BUI. — Although   it  is    preferable  8.  Whitney  v,  Robbins,  17  N.  J.  Eq. 

that   the   defendant   should  state   ex-  360. 

pressly  that  at  the  time  of  filing  the  Effect  of  Befbsal  to  Answer. — The  re- 
bill  he  had  not  any  interest,  etc.,  "  it  is  fusal  of  the  defendant  to  answer  inter- 
sufficient  for  the  defendant  to  state  a  rogatories  contained  in  the  bill  is  not 
time  anterior  to  the  filing  of  the  bill  to  be  taken  as  an  admission  of  the  aile- 
and  with  respect  to  which  the  plaintiff  gations  of  the  bill  which  have  not  been 
has  thought  fit  to  interrogate  him,  and,  answered,  however  much  it  may  arouse 
instead  of  repeating  that  he  had  no  suspicion  against  him. 
property  at  the  time  of  the  filing  of  the  McDowell  v.  Goldsmith,  2  Md.  Ch. 
bill,  after  having  denied  owning  any  at  387,  citing  Joice  v.  Taylor,  6  Gill  & 
such  anterior  time,  to  say  that  he  had  J.  (Md.)  54,  wherein  the  court  was  in- 
not  had  any  at  any  subsequent  time,,  fluenced  in  the  decision  of  the  cause 
thus  necessarily  embracing  the  time  of  by  the  caution  displayed  by  the  defend - 
filing  the  bill.*'  Wendell  v.  Shaw,  i  ant  in  answering  and  by  his  evading 
Barb.  (N.  Y.)  463.  to  answer. 
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moving  the  property,  pending  the  suit ;  ^  and  when  the  object  of 

the  bill  is  to  subject  choses  in  action,  equitable  assets,  etc.,  an 

injunction  is  granted  to  prevent  the  assignment  by  the  debtor  of 

1.  Field  V.   Holzman,  93  Ind.  205,  had  threatened,  or  was  threatening,  to 

wherein  the  complaint  aUeged  a  con-  dispose  of  the  demand  assigned  to  him, 

spiracy  between  the  debtor  and  others  or  that  he  was  irresponsible,  or  that  it 

to  defraud  the  complainants  by    ob-  should  otherwise  be  made  to  appear 

taining^  possession  of  the  debtor's  prop-  that  there  was  the  necessity  of  an  in- 

ertj  under  fraudulent  judgments  and  junction. 

disposing  of  the  same,  and  that  there  Purpoie    of  H^vnctioii.  —  Until    the 

was   imminent  danger  that,   since   it  debtor  is  enjoined  from  dealing  with 

was  discovered  that  a  contest  was  to  his  property  there  is  nothing  to  pre- 

be  made  with  regard  to  the  validity  of  vent  him  from  disposing  of  it.  Ger- 

such  judgments,  the  defendants  would  man  American  Seminary  v»  Saenger, 

cause    the   execution   to   be    returned  66  Mich.  249. 

and  the  goods  removed  out  of  the  ReBtralnlng  Bale  undor  Bxeoation. — 
reach  of  &e  complainants.  Where  a  judgment  creditor  is  pro- 
Myers  V.  Amey,  21  Md.  302,  wherein  ceeding  by  execution  to  raise  the  full 
it  was  alleged  that  it  was  apprehended  amount  of  his  judgment,  when  that 
that  tlie  debtor  and  his  fraudulent  amount  is  not  due,  but  has  been  re- 
donee  'Would  sell,  dis|>ose  of,  conceal  duced  by  payments  or  otherwise,  a 
and  remove,  chattels  embraced  in  a  subsequent  execution  creditor  has  a 
fraudulent  conveyance;  Rose  v.  Be-  right  to  the  aid  of  the  court  to  re- 
van,  10  Md.  466;  Sanderson  v.  Stock-  strain  the  prior  creditor  from  selling 
dale,  II  Md.  563;  Thayer  v.  Swift,  under  his  execution  until  the  pay- 
Harr.  (Mich.)  430;  Stokes  v.  Amer-  men ts  are  ascertained,  and  the  credit- 
man,  121  N.  Y.  337,  31  N.  Y.  St.  Rep.  or  gives  credit  for  them.  Peshine  v, 
391,  affirming  55  Hun  (N.  Y.)  178,  Binns,  11  N.  J.  Eq.  loi. 
which  was  a  suit  by  a  judgment  credit-  Against  Party  Rather  than  Officer. 
or  to  subject  the  surplus  over  the  stat-  — An  injunction  to  stay  proceedings 
utory  amount  paid  out  of  the  husband's  at  law  should  go  against  the  party,  and 
funds  and  property  for  the  insurance  not  against  the  sheriff  or  other  officer 
of  his  life;  Frank  v.  Robinson,  96  N.  who  is  acting  under  the  mandate  of 
Car.  28,  wherein  it  was  apprehended  the  court,  and  who  would  be  put  in 
that  the  property  embraced  in  a  fraudu-  peril  of  disobedience  by  discordant  or- 
ient conveyance  would  be  removed  out  ders  of  conflicting  jurisdiction.  Art- 
of  the  state;  Falconer  v.  Freeman,  4  man  v.  Giles,  155. Pa.  St.  409. 
Sandf.  Ch.  (N.  Y.)565,  wherein  fraud-  Restraining  Foreoloinre  of  Mortgage 
ulent  grantees  were  disposing  of  the  Frandnlently  Kept  Allre. — Judgment 
property  conveyed  to  them,  and  it  was  creditors  who  have  levied  an  execution 
apprehended  that  they  would  remove  upon  mortgaged  premises  are  entitled 
the  property  and  the  proceeds  thereof  to  resort  to  equity  for  an  injunction 
out  of  the  state;  How  v.  Kane,  2  and  for  relief  against  a  decree  foreclos- 
Chand.  (Wis.)  222.  ing  the  mortgage,  where  it  appears 
Fraudulent  Oonveyance  by  Decedent,  that  such  mortgage  is  fraudulently 
— In  a  suit  to  subject  real  estate  fraud-  kept  on  foot  for  the  purpose  of  de- 
ulently  conveyed  by  a  decedent,  the  frauding  creditors.  Robinson  v.  Da- 
defendants  should  be  enjoined  from  vis,  11  N.  J.  Eq.  302. 
conveying  or  incumbering  the  prop-  Restraining  Truitee  from  Paying  Debts 
erty  pending  the  bill.  "Without  this,  Becnred  by  Deed  of  Tmst. — Where  the 
the  creditors  might  have  been  totally  object  of  the  bill  is  to  vacate  an  alleged 
defeated  by  a  sale  to  a  bona  fide  pur-  fraudulent  deed  of  trust,  and  to  reach 
chaser."  Fowler's  Appeal,  ^7  Pa.  St.  the  property  therein  conveyed,  it  is 
449.  proper  to  grant  an  injunction  pendente 
See  also  Bate  v.  Graham,  11  N.  Y.  lite^  to  restrain  the  trustee  from  pay- 
237,  which  was  an  action  to  set  aside  a  ing  the  debts  secured  in  the  deed  of 
fraudulent  assignment  made  by  a  de-  trust.  Roberts  t^  Lewald,  107  N.  Car. 
cedent.     It  was  held  that  to  entitle  the  305. 

creditor  to  an  injunction  as  against  the  But,    in    Winchester    v,    Crandall, 

assignee*  it  should  be  aUeged  that  he  Clarke  Ch.   (N.   Y.)  371,   the  court 
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his  interest  in  such  property,  or  the  payment  to  him  of  any 
moneys  which  he  might  otherwise  collect.^  Such  an  injunction 
is  usually  granted  as  a  matter  of  course.* 

dissolved  an  injunction  against  assign-  ing  his  assignee  from  transferring  or 

ees  for  the  benefit  of  creditors,  because  disposing  of  such    interests  pending 

there  was  no  allegation  that  they  were  the    suit;    Eager  v.  Price,  a   Paige 

insolvent  or  irresponsible,  or  that  they  (N.    Y.)    333;    Innes    v,   Lansing,  7 

were  improper  persons  to  execute  such  Paige  (N.  Y.)  583;  Egberts  v,  Pember- 

a  trust;  and  in  Thayer  v.  Swift,  Harr.  ton,  7  Johns.  Uh.  (N.  Y.)3o8,  wherein 

(Mich.)  430,  the  court  refused  to  grant  the  collection  of  a  judgment  recovered 

an  injunction  upon  an  ex  parte  appli-  by  the  judgment  debtor  was  enjoined, 

cation,  because  it  was  not  alleged  Uiat  Cujler  v.  Moreland,  6  Paige  (N.  Y.) 

the  trustees  in  possession  of  the  per-  273 ;  Fillej  v,  Duncan,  i  Neb.  134. 

sonal  property  were  insolvent,  tran-  Bill  to  Baaoh  Vanrloiia  tntansl  Bs- 

sient,  or  irresponsible.  aoted   firom  D^tifeor. — Where  the  bill  is 

Btatnte  AnthofiilBc  iqjiinotion  airalnat  brought  to  reach  the  avails  of  a  suit 
Contemplated  Acta. — Code  S.  Car.,  4  brought  b^  the  judgment  debtor  to 
240,  provides  that  when,  during  the  avoid  usurious  contracts,  the  injunction 
litigation,  it  shall  appear  that  the  de-  should  be  in  the  usual  form  and  should 
fendant  is  doing,  or  threatening,  or  is  not  attempt  to  restrain  the  judgment 
about  to  do,  or  is  procuring  or  suffer-  debtor  from  dismissing  or  compromis- 
ing some  act  to  be  done,  in  violation  ing  his  suits,  since  the  right  to  avoid 
of  the  plaintiff's  rights  respecting  the  usurious  contracts  is  a  personal  privi- 
subject  of  action  and  tending  to  render  lege  of  the  debtor, 
the  judgment  ineffectual,  a  temporary  Boughton  v.  Smith,  26  Barb.  (N.  Y.) 
injunction  may  be  granted  to  restrain  635,  a  case  wherein  the  suits  to  avoid 
such  act.  The  sole  object  of  such  in-  the  usurious  contract  were  instituted 
junction  is  to  preserve  the  subject  of  for  the  benefit  of,  and  at  the  instance 
controversy  in  the  condition  in  which  of,  the  judgment  debtor, 
it  is  when  the  order  is  made,  until  an  Absonytlim  of  Dolrtor's  Inftanfl  la 
opportunity  is  afforded  for  a  full  and  Property  by  Othor  Prior  OrodtUn.-^ 
deliberate  investigation,  and  it  rests  Where  there  are  liens  and  mortgages 
largely  in  the  discretion  of  the  court  which  are  more  than  sufficient  to  ab- 
to  make  such  order  or  not.  Pelzer  v.  sorb  the  debtor's  interest  in  the  prop- 
Hughes,  27  S.  Car.  40^.  erty  sought  to  be  reached,  and  there 

Acts  Already    Committed, — Under  would  be  nothing  left  which  could  be 

the  Ohio  Chancery  Prac.  Act,  Mch.  14,  reached  and  subjected  to  the  payment 

1831,  as  amended  by  Act  Feb.  25,  184J8  of  the  complainant's  claim,  there  is 

(Swann's  Stat.  1841,  703),  which  pro-  nothing  for   an    injunction  to  oper- 

vides  that  the  plaintiff  in  any  action  ate  upon,  and   there  is  no  necessity 

at  law  for  the  recovery  of  money,  etc.,  therefor.     McCuUough    v,   Jones,  91 

shall  be  entitled  to  an  injunction  and  Ala.  186. 

other  equitable  relief,  when  the  de-  IkmAoloaoy  of  BUI. — A  restraining 

fendant  '*  is  about  to  convey,  assign,  order  is  not  authorized  where  a  bill  to 

remove,   conceal,    or    dispose    of    his  discover  and  reach  assets  of  the  debtor 

property,"  with  intent  to  defraud  his  contains  no  clear  and  distinct  charge 

creditors,  the  plaintiff  is  not  entitled  that  he  has  any  particular  property, 

to  such  relief  under  an  allegation  that  or  things  in  action,  in  his  possession, 

the   defendant   has  fraudulently   dis-  Sioux  City  First  Nat.  Bank  v.  Gage, 

posed  of  his  property,  etc.     Bostwick  79    111.    207. 

V.  Raymond,  7  Ohio  St.  447.  See  also  snfra^  Discovery^  /.  583- 

Intofraptlon  of  Other  Suits,  see  infra,  Aftor-aoqalroA  Property. — An  injunc- 

p.  613.  tion  obtained  upon  the  filing  of  the 

1.  Lawson  v.  Virgin,   21   Ga.   356;  original  bill  does  not  affect  uie  right 

Montreal  Bank  v.  Gleason,   14  Civ.  of  the  debtor  to  dispose  of  property 

Pro.  Rep.   (N.  Y.  Supreme  Ct.)  377,  subsequently  acquired.  Eager  v.  Price, 

wherein  the  action  was  against  an  in-  2  Paige  (N.  Y.)  333. 

solvent  judgment  debtor  to  subject  his  2.  Thayer  v.  Swift,  Harr.   (Mich.) 

interests    in    a  partnership,  and    the  430;  Eager  v.  Price,  2  Paige  (N.  Y.) 

court  granted  an  injunction  restrain-  333 ;  Cuyler  v.  Moreland,  6  Paige  (N. 
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IMm. — An  injunction  should  rarely,  if  ever,  be  awarded  with- 
out giving  the  opposite  party  a  chance  to  be  heard  and  to  file 

affidavits  in  answer  to  the  bill ;  ^  but  after  the  bill  has  been  taken 

for  confessed,  an  application  for  injunction  may  be  made  without 
any  notice.* 

• 

V.)  373;  Bloodgood  V.  Clark,  4  Paige  entitle  him  to  maintain  the  bill,  El- 
(N.  Y.)  574;  in  which  last  case  it  is  dred  v.  Camp,  Harr.  (Mich.)  ifo; 
said  that  the  return  of  an  execution  un-  but  a  mere  formal  traverse  of  the 
satisfied  presupposes  that  the  property  charges  of  the  bill  in  the  precise  phra- 
of  the  defendant,  if  any  he  has,  will  be  seologj  in  which  the  charges  are 
misapplied,  and  entitles  the  complain-  made,  without  a  full  and  explicit  de- 
ant  to  an  injunction.  nial  of  the  equity  of  the  bill,  is  not 

1.  Per  Caton,  J.,  in  Phelps  v,  Foster,  sufficient,  Brown  v.  Fuller,  13  N.  J.  Eq. 

18  III.  309.  271 ;  nor  will  the  injunction  be  dissolved 

But  the  complainant  may  apply  for  upon  a  simple  affidavit  contradicting  a 

an  injunction  upon  due  notice  to  the  material  fact  to  which  the  complain- 

defendant    at  any  time  between  the  ant  has  positively  sworn  in  his  bill; 

time  of  serving  the  subpoena  and  the  but  the  defendant  must  put  in  his  an- 

time  within  which  the  defendant  must  swer,   and  then  move  to  dissolve  on 

appear.  Austin  t>.  Figueira,  7  Paige  (N.  the  bill  and  answer.  Strange  v.  Long- 

Y.)  56.  ley,  3  Barb.  Ch.  (N.  Y.)  650. 

AflUUiTita  In  Support  of  the  Applioa-  Discretion  of  Court, — A  motion  to 

ttoa. — ^The  bill  need  not  be  supported  dissolve  the  injunction  resting  upon 

by  affidavits  aliunde  the   affidavit   of  the  answer  only  before  the  proofs  are 

the  complainant  to  the  bill,  to  entitle  in,    is  addressed    very  much  to  the 

the    complainant    to    an    injunction,  sound  discretion  of  the  court,  and  it  is 

Myers  v,  Amey,  3i  Md.  302.  not  uncommon  to  retain  the  injunc- 

8.  Austin  V.  Figueira,  7  Paiee  (N.  tlon  until  the  complainant  has  had  a 

Y.)  57 ;  Runals  v.  Harding,  83  111.  84.  fair  opportunity  to  take  tesUmony,  and 

See  also  Robinson  v.  Davis,  11  N.  }.  especially  where  the  ends  of  justice 

Eq.  303,  in  which  case  the  bill  was  will    be    better    subserved    thereby, 

brought  to  enjoin  the  enforcement  of  Bowen  v,  Hoskins,  45  Miss.  183. 

a  decree  foreclosing  a  mortgage  which  Fleischman  v.  Young,  9  N.  T.  Eq. 

was  alleged  to  have  been  paid  and  to  620,  in  which  latter  case  &e  bill  was 

have  been  fraudulently  kept  on  foot  filed  to  reach  money  arising  from  an 

for  the  purpose  of  defrauding  credit-  execution  sale,  it  being  alleged  that 

ors.    After  the  debtor  had  made  de-  the  execution  was  issued  upon  certain 

fault,  and  a  decree  pro  confesso  had  judgments    which    were    fraudulent, 

been  taken  against  him,  the  court  re-  The  chancellor  denied  a  motion  to  dis- 

fnsed  to  dissolve  the  injunction,  not-  solve    the    injunction,    although    the 

withstanding  the  answers  of  the  other  equity  of  the  bill  was  answered,  be- 

defendants  implicated  in  the  fraud.  cause  the  answers  showed  '*circum- 

DlMOliitlon   of  XkiJiinetlon. — The  in-  stances  enough,  not    for   a    decided 

junction  will  be  dissolved  whenever  judgment  against  the  d<7»ay?</tfj  of  the 

it  has    been  allowed    improvidently,  transaction,  but    for    a  well-founded 

Phelps  V,  Foster,  18  111.  309;  as  where  belief  that  the  answers  do  not  give  its 

material  averments  in  the  bill  required  true  character." 

by  the  rales  of  court  are  not  properly  See  also    Falconer   v.  Freeman,  ± 

sworn    to,    Clark    v,     Davis,     Harr.  Sandf.Ch.  (N.Y.)  565,  wherein  the  bill 

(Mich.)    227,     citing    McElwain     v»  was  brought  by  attaching  creditors  to 

Willis,  3  Paige (N.  Y.)  505.  set  aside  a  fraudulent  conveyance  of 

Bjfect   of  Answer, — Where  it  ap-  the  property  attached,  and  to  enjoin 

pears  from  the  answer  and  affidavits  the  fraudulent  grantees  from  dispos- 

that  the  complainant 's  bill  is  without  ing  of  the  property  and  removing  the 

equity,    the  injunction  will    be    dis-  same    from    the    state.      The    court 

solved, Congden V.Lee, 3 Edw.Ch.(N.  was  asked  to  dissolve  the  injunction, 

Y.)  ^04;  as  where  the  defendant  sets  on  the  ground  that  the  answer  fully 

up  wat  the  complainant  has  not  ex-  met   and  denied    the    allegations    of 

hausted  his  remedies  at  law,  so  as  to  fraud,  and  thus  disposed  of  the  whole 
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Ord«r  of  Court. — The  injunction  should  not  issue  until  the  court 
has  made  an  order  so  directing.^ 

YiolAtion  of  Iigunetioii. — The  defendant,  as  in  other  suits  for  injunc- 
tion, by  violating  the  injunction  commits  a  contempt,  and  will 
be  summarily  punished  therefor  by  the  imposition  of  costs  or 
otherwise.* 

equitj  of  the    bill.     The   vice-chan-  the  county  of  the    defendant's  resi- 

ceilor,  in  declining  to  dissolve  the  in-  dence.   See  also  Lansing  v.  Easton,  7 

junction,  remarked:    *'I  do  not  feel  at  Paige  (N.  Y.)  364;  Sheafe  v,  Sheaf^ 

libertj  to  dissolve  the   injunction  in  40  N.  H.  516. 

this  stage  of  the  case.  Not  that  I  Upon  Whom  I^imctlon  Operatoo.— An 
intend  to  saj  that  upon  the  statements  injunction  prohibiting  the  defendant 
in  the  answer  the  complainants  will  from  transferring,  assigning,  deliver- 
be  entitled  to  a  decree ;  but  there  is  ing,  or  in  any  way  interfering  with,  or 
too  much  of  doubt  apparent  in  re-  disposing  of,  his  property  or  effects, 
spect  of  the  alleged  frauds  to  warrant  operates  upon  the  defendant  only,  and 
the  court  in  abandoning  to  the  defend-  will  not  prevent  another  creditor  from 
ants  the  control  of  the  property  en-  levying  upon  the  property  of  the  de- 
joined."  fendant.    Lansing  v,  Easton,  7  Paige 

Effect  of  Letting  Defendant  In  to  (N.  Y.)364. 

Defend  Action  at  Law, — Where,  after  What    OonatitatM     Vliflatloa.  —  The 

the  filing  of  a   creditors'  bill  the  de-  defendant,  after  he  has  been  enjoined 

fendant  is  let  in  to  defend  in  the  ac-  from  transferring,  assigning,  deliver^ 

tion  at   law,  and  the  judgment  is  al-  ing,  or  in  any  way  interfering  with,  or 

lowed  to  stand  as  a  security,  an  injunc-  disposing  of,  his  property  or  effects, 

tion   granted    in    the    creditors'    suit  commits  a  contempt  by  procuring  an 

should  be  retained  until  the  final  re-  execution  to  be  issued  against  himself 

suit  of  the  new  trial  is  ascertained,  un-  in  favor  of  other  judgment  creditors 

less  the  defendant  gives  security  to  and  actively  assisting  other  creditors 

pay  whatever  may  be  recovered  against  and  officers  in  making  a  levy  upon 

him    in  the  action  at  law.   Drew  v,  his    property.      But    such  injunction 

Dwyer,  i  Barb.  Ch.  (N.  Y.)  loi.  does  not  prevent  the  defendant  from 

Want  of  Prosecution, — In  Brown  v.  confessing    a   judgment   in  favor  of 

Fuller,  13  N.  }.  Eq.  371,  one  reason  as-  other  creditors,  aldiough  he  Is  aware 

signed  for  the  dissolution  of  the  in-  of  the  Intention  of  such  other  creditors 

junction  was    the  failure  of  the  com-  to  obtain  a  preference  by  levying  on 

plainant  to  use  due  diligence  in  the  the  property.     Lansing  v,  Easton,  7 

prosecution  of  his  suit;  citing  Corey  Paige  (N.  Y.)  364. 

V.  Voorhies,  2  N.  J.  Eq.  6,  West  v.  Nor  is  the  mere  bringing  of  an  action 

Smith,   3  N.  J.  Eq.  309,  and  Lee  v.  for  an  injury  to  property  belonging  to 

Cargill,  10  N.  J.  Eq.  331.  the  debtor,  without  the  recovery  of  a 

ModllLoatlon  of  IiUiuottoii. — In  Craig  judgment,  a  breach  of  the  injunction; 
V,  Hone,  2  Edw.  Ch.  (N.  Y.)  37^  and  where  trespass  has  been  committed 
wherein  creditors  were  pursuing  a  on  the  debtor's  exempt  property,  he 
fund  belonging  to  the  debtor  In  the  may  recover  a  judgment  therefor,  and 
hands  of  an  executor,  the  court  modi-  even  collect  the  amount  of  such  judg- 
fied  the  injunction  to  the  extent  of  al-  ment  without  being  guilty  of  con- 
lowing  die  debtor  a  sum  for  his  sup-  tempt.  Hudson  v.  Plets,  11  Psig® 
port  upon  a  showing  that  the  fund  was  (N.  Y.)  180;  the  chancellor  saying: 
more  than  sufficient  to  pay  all  his  "The  exemption  of  certain  necessary 
debts.  articles  from  execution  would  be  usc- 

1.  Phelps  V.  Foster,  18  111.  309.  less  if  the  creditor  could  seiic  them 

a.  Smith  V.  Fitch,  Clarke  Ch.  (N.  on  his  execution  and  could  reach  such 

Y.)  265,  wherein  it  was  held  that  the  claim  when  a  suit  was  brought  against 

defendant  was   not  to  be  wholly  ex-  him  or  the  sheriff  for  damages,  and 

cused  for  violating  the  injunction,  al-  deprive  the  debtor  of  it  by  means  of 

though  it  was  improperly  issued  in  the  a  creditors'  bill." 

first  instance,  because  the  bill  failed  to  Assignment  of  Proferty. — ^Where, 

allege  the  issuance  of  an  execution  to  before  the  filing  of  the  bill,  the  defend- 
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ZVn.  BWBIviBfl. — One  of  the  first  steps  taken  hy  the  creditor 
in  suits  to  reach  equitable  interests,  choses  in  action,  etc.,  Is  to 
have  a  receiver  appointed  to  take  charge  of  and  preserve  the 
property,,  and  whenever  it  appears  that  the  property  is  in  peril  or 
in  danger  of  waste,  the  court  will  appoint  a  receiver  without  any 
hesitation  ;^  and  cases  are  not  wanting  wherein  it  has  been  held 
that  the  appointment  of  a  receiver  is  a  matter  of  course,  especially 
where  the  equity  of  the  bill  is  not  denied.* 

ant  had  assigned  his  salary  bj  drawing  Clark,  4  Paige  (N.  Y.)  ^74,  ^diereln 
a  draft  upon  the  oajing  officer,  it  was  the  chancellor  said :  '*  Where  die  re- 
not  a  Tiolation  of  the  injunction  to  in-  turn  of  the  execution  unsatisfied  pre- 
dorse  a  check  which  was  necessary  to  supposes  that  the  property  of  the 
enable  the  assignee  of  the  salary  to  defendant,  if  any  he  has,  will  be  mis- 
collect  it.  Ireland  v.  Smith,  i  Barb,  applied,  and  entitles  the  complainant 
(N.  Y.)  419,  3  How.  Pr.  (N.  Y.)  244.  to  an  injunction  in  the  first  instance,  it 

1.  Runals  v,   Harding,    83  111.  75,  seems  to  be  almost  a  matter  of  course 

wherein  it  was  alleged  that  the  debtor  to  appoint  a  receiver  to  collect  and  pre- 

had  property,  choses  in  action,  etc.,  serve  the  property  pending  the  litiga- 

and  did  not  make  discovery  as  prayed,  tion." 

bat  allowed  the  bill  to  stand  confessed ;  In  Fitzburgh  v.  Everineham,  6  Paige 

Gage  V.  Smith,  79  111.  219;  Rose  v.  (N.  Y.)  29,  Walworth,  Ch.,  says:  "In 

Bevan,  10  Md.  466;  Clagett  v.  Salmon,  cases  of  this  kind,  as  the  defendant  is 

5  Gill  &  }.  (Md.)  315 ;  Williamson  v.  enjoined  from    interfering  with    the 

Wilson,  I  Bland  (Md.)  423;  TurnbuU  property  himself,  he  can  have  no  hon-" 

V.  Prentiss  Lumber  Co.,  55  Mich.  387 ;  est  motive  in  resisting  the  appointment 

German- American  Seminary  v.  Saeng-  of  a  receiver.    For  if  he  has  property, 

er,  66  Mich.  249,  wherein  it  is  said  to  be  it  is  for  his  interest  that  it  should  be 

the  usual  practice  to  have  a  receiver  ap-  preserved  during  the  litigation ;  and  if 

pointed ;  Austin  v.  Figueira,7  Paige  (N.  he  has  none,  there  will  h^  nothing  for 

Y.)56,whereinitissaidtobethedutyof  the  receiver  to  do,  and  the  compTain- 

the  complainant  to  apply  for  the  ap-  ant  must  pay  the  costs  of  the  appoint- 

pointment  of  a  receiver  without  any  ment." 

unreasonable  delay,  so  that  the  prop-  But  see  Clark  v.  Dakin,  2  Barb.  Ch. 

erty  of  the  debtor  may  not  be  lost  for  (N.  Y.)  36,  wherein  it  is  said  that  an 

want  of  some  one  who  is  authorized  to  injunction  against  the  judgment  debtor 

collect  the  debts  and  dispose  of  perish-  will    prevent   him    from   wasting   or 

able  articles;  McArthur  v.  Hoysradt,  squandering  his  property,  and  will  ren- 

II  Paige  (N.  Y.)  495,  wherein  it  is  said  der  unnecessary  the  appointment  of  a 

to  be  usual  and  proper  to  appoint  a  re-  receiver,  unless  it  appears  that  some 

ceiver,  where  the  bill  is  filed  to  reach  of  his   property  or  effects  are  in  such 

choses  in  action  and  equitable  inter-  a  situation  as  to  require  the   imme- 

ests;  Edmeston  v,  Lyde,  i  Paige  (N.  diate  interposition  of  the  court  to  pre- 

Y.)  637 ;  Bloodgood  v.  Clark,  4  Paige  vent  loss. 

(N.  Y.)  574;  Osborn  v,  Heyer,  3  Paige  See  further,  Lutt  v,  Grimont,  17  111. 
(N.  Y.)  343;  Innestr.  Lansing,  7  Paige  App.  308,  in  which  case  it  was  deter- 
(N.  Y.)  583;  Durand  v,  HanlLerson,  mined  that  under  Ch.  Code  111.  1874* 
39  N.  Y.  287;  Congdent^.  Lee,  3  Edw.  §  49,  authorizing  the  court  to  compel 
Ch.  (N.  Y.)  304;  Fitzburgh  v.  Ever-  the  discovery  of  any  property  or  choses 
ingham,  6  Paige  (N.  Y.)  29;  Monroe  in  action  belonging  to  the  debtor,  to 
Bulk  V.  Schermerhom,  Clarke  Ch.  prevent  the  transfer  thereof,  and  to 
(N.  Y.)  ai4;  Coming  v.  White,  2  decree  satisfaction  of  the  sum  remain- 
Paige  (N.  Y.)  1567 ;  Miller  v.  Sherry,  ing  due  on  the  complainant's  judg- 
3  Wall.  (U.  S.)  237;  Shainwald  v.  ment,  the  court  was  empowered  "to 
Lewis«  7  Sawj.  (U.  S.)  148.  employ  any  method  consistent  with 

9.  Gage  V.  Smith,  79  III.  219;  Ger-  the  practice  of  courts  of  equity  to  ac- 

man- American  Seminary  v,  Saenger,  complish  such  object^"  and  that,  if  in 

66  Mich,  a^;  McArthur  v.  Hoysradt,  the  opinion  of  the  court  the  seisure  ol 

u  Paige  (M«  Y.)  495;  Bloodgood  v.  the  property  was  necessary  lo  tht 
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Ufcntln  flf  Oonri. — ^Although,  as  has  been  seen,  the  court  will  not 
hesitate  to  appoint  a  receiver  under  circumstances  requiring 
it,  yet,  it  has  a  laige  discretion  in  the  matter,  and  is  fre- 
quently extremely  cautious,  and  refuses  to  appoint  a  receiver, 
except  under  special  and  peculiar  circumstances  requiring  sum- 
mary relief.^ 

Sniti  to  M  Aftde  itMidolait  OonTeyuiMt. — ^The  appointment  of  a  receiver 
is  proper  in  suits  to  set  aside  fraudulent  conveyances  where  the 
fraudulent  donee  is  insolvent,  or  where,  from  any  peculiar  circum- 
stances, such  a  step  is  necessary  for  the  preservation  of  the  prop- 
erty, and  to  render  the  aid  of  the  court  effectual;*  and  especially 

that  it  should  be  forthcoming  to  answer  Martin,  a6  N.  J.  Eq.  60,  wherein  the 

the  debt  of  the  complainant,  the  court  property  consisted  of  oyster  beds  and 

shall  authorize  the  appointment  of  a  was  liable  to  a  depredation, 

receiver;  and  Bloodgood  v.  Clark,  4  McCaffrey    v,  Hickey,     66    Barb. 

Paige  (N.  Y.)  574,  was  cited  approv-  (N.  Y.)  489,  wherein  Mullin,  1.,  says 

ingly  as  authority  for  the  appointment  that  when  property  fraudulently  con- 

of  a  receiver  almost  as  a  matter    of  veyed  consists  of  real  estate,  and  is  so 

course.  situated  that  it  cannot  be  reached  and 

Offer  by  D«f«iuUnt  to  Tuxn  Ooft  Prop-  sold  on  execution,  the  court  will  ap- 

•rtgr. — In  Balde  v.  Smith,  5  Chan.  Sent,  point  a  receiver,  and  through  him  will 

(N.  Y.)  II,  it  was  held  that  an  offer  by  appropriate  the  property  to  the  pay- 

the  defendant  to  turn  out  to  the  sheriff  ment  of  the  complainant,  citing  Chau- 

sufficient  property  to  satisfy  the  execu-  tauqua    County    Bank    v.  White,    6 

tion  is  no  defense  to  the  appointment  N.  Y.  236,  and  Chautauqua  County 

of  a  receiver  upon  a  creditors'  bill ;  as  Bank  v.  Risley,  19  N.  Y.  369. 

the  defendant  has  his  remedy  against  See  also  Hendrickson  v,  Winne,  3 

the  sheriff  if  he    makes   a   false    re-  How.  Pr.  (N.  Y.  Supreme  Ct.)  127, 

turn.  and   Young  v.  Heermans,  66  N.  Y. 

1.  Furlong  v.  Edwards,  3  Md.  99;  374,  in  which  cases  a  receiver  of  per- 
Pennell   v.   Lamar    Ins.  Co.,  73    111.  sonal  property  was  appointed. 

303,    wherein    Walker,  J.,    says    that  In   Connah  v,  Sedgwick,    i   Barb, 

the  power  to  appoint  a  receiver  should  (N.   Y.)   aio,   it    was    held   that  the 

be  exercised  only  "  in  a  case  fit  and  insolvency  of  an  assignee,  to  whom  a 

reasonable,"  and     that     the     power  fraudulent  assignment  for  tlie  benefit 

'<  should  be  controlled  by  caution  and  of  creditors  has  been  made,  is  ground 

grudence ;"    Dutton    i;.  Thomas,    97  for  the  appointment   of    a    receiver, 

lich.  93 ;  Bagley  v.  Scudder,  66  Mich,  citing  Reed  v,  Emery,  8  Paige  (N. 

97 ;  Rankin  v,  Rothschild,  78  Mich.  10 ;  Y. )  417. 

Sage  V,  Memphis,  etc.,  R.  Co.,  125  See  further,  Ahlhauser  v.  Doud,  74 

U.  S.  361,  in  which  case  it  is  said  that  Wis.  400,  holding  that  where  the  ob- 

"  wheUier  a  receiver  should  be    ap-  ject  ot  the  suit  is  merely  to  set  aside 

pointed  is  always  a  matter  of  discre-  a  fraudulent  conveyance  of  land  the 

tion  to    be    exercised    sparingly  and  plaintiff  is  not  entitled  to  have  a  receiver 

with  great  caution,  *  *  *  and  always  appointed    to    collect  the    rents   and 

with  reference  to  the  special  circum-  profits  arising  from  the  land  pending 

stances  of  each  case."  the  litigation ;  but  that  where  pending 

2.  Rosenberg  v,  Moore,  11  Md.  the  suit  a  railroad  company  condemns 
376;  Blondheim  v,  Moore,  11  Md.  365;  a  right  of  way  through  such  land,  and 
Sanderson  v.  Stockdale,  11  Md.  5^,  pays  the  condemnation  money  to  the 
in  which  case  it  was  held  that  in  an  clerk  of  the  court,  the  plaintiff  is  enti- 
action  to  set  aside  a  fraudulent  con-  tied  to  have  a  receiver  appointed  to  take 
veyance  of  partnership  assets,  it  is  possession  of  such  money ;  and  Shain- 
proper  for  the  court,  after  reasonable  wald  v.  Lewis,  7  Sawy.  (U.  S.)  1481 
notice,  to  appoint  a  receiver  to  take  wherein  the  object  of  the  bill  was  to 
charge  of  the  effects  upon  a  showing  reach  property  which  the  judgment 
that  it  is  necessary  for  the  ultimate  debtor  had  transferred  to  divers  per- 
security  of  the  complainant;  Kuhl  v,  sons  and  secreted. 
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where  the  debtor  continues  in  possession  of  the  property,  and  ex- 
ercises acts  of  ownership  over  it.^ 

Pt^partj  in  the  Huidi  of  a  Tnutae. — Where  the  property  sought  to  be 
reached  is  in  the  hands  of  a  trustee,  it  is  not  proper  to  appoint  a 
receiver  to  take  the  property  out  of  his  hands,  unless  he  is  insol- 
vent, or  there  are  special  circumstances  showing  that  the  property 
is  in  danger.* 

Soiti  \rf  Orediton  of  DeoedAiiti. — In  a  suit  to  marshal  and  administer 
the  assets  of  a  decedent,  the  court  will  appoint  a  receiver  when 
the  executor  or  administrator  has  been  guilty  of  misconduct, 
waste,  or  misuse  of  the  assets,  and  there  is  real  danger  of  loss.' 

For  Wliote  B«ii«ftl. — Where  the  com-  mortgage  debt,  and  the   application 

plainants  allege  that  the  debtor  being  for  the  appointment  of  a  receiver  was 

insolvent  made  a  fraudulent  assign-  denied. 

ment  or  bill  of  sale  to  other  creditors,  B«ftiBal  of  Tnutot  to  Porltom  Tragi. — 

and  praj  for  the  appointment  of  a  re-  Where  a  decedent  in  his  lifetime  eze- 

ceiver,  it  is  error  to  appoint  a  receiver,  cuted  a  trust  for   the  benefit  of  his 

and  decree  that  the  assets  should  be  creditors,  and  a  creditor  files  a  bill  in 

paid  to  the  creditors  having  the  assign-  behalf  of  himself  and  other  creditors, 

ment.     Unless    the    receiver  be    ap-  alleging  misconduct  on  the  part  of  the 

pointed  for  the  benefit  of  the  complain-  trustee    and   refusal    to  perform    the 

ants,  he  should  not  be  appointed  at  all.  trust,  the  appointment  of  a  receiver  is 

Nussbaum  v.  Price,  80  Ga.  205.  not  predicated  upon  the  apprehended 

1.  Lutt  V.  Grimont,  17  111.  App.  313 ;  loss  of  the  debt,  but  upon  the  refusal 

Connah  v,  Sedgwick,  i  Barb.  (N.  Y.)  of  the  trustee  to  perform  the  trust. 

aio.  McDougald  v.  Dougherty,  11  Ga.  570. 

9.  Brjan  v,  Knickerbacker,  i  Barb.  Soutli   OarcOlna   Btatnta.  —  Code    S. 

Ch.  (N.  Y.)  409,  citing  jyick  v.  Pitch-  Car.,  §  365,  provides  that  a  receiver 

ford,  I   Dev.  &  B.  Eq.  (N.  Car.)  480;  maybe  appointed  "before  judgment" 

Myrick  v.  Selden,  36  Barb.  (N.  Y.)  on  the  application  of  either  party  when 

15,  in  which  case  the  property  was  he   establishes  an   apparent  right  to 

under  the  control  of  a  receiver,  who  property  which  is  the  subject  of  the 

had  been  appointed  in  supplementary  action,  and  which  is  in  possession  of 

proceedings,  and  the  court  refused  to  an  adverse  party,  and  the  property  or 

appoint  another  receiver  upon  the  ap-  its  rents  and  profits  are  in  danger  of  be- 

plication  of  a  creditor  filing  a  credit-  ing  lost  or  materially  injured  or  im- 

ors'  bill.  paired.     But  the  court  will  not  appoint 

Goodyear  v,  Betts,  7  How.  Pr,  (N.  a  receiver,  except  for  strong  reasons, 

Y.   Supreme  Ct.)    187,  wherein    the  and  where  a  suit  is  brought  under  Gen. 

court  declined  to  appoint  a  receiver,  Stat.  S.  Car.,  ^  2016,  by  a  creditor  at 

because  it  was  shown  by  afiidavits  that  large,  to  vacate  an  assignment  for  the 

the  pecuniary  condition  of  an  assignee  benefit  of  creditors,  on  the  ground  that 

in    possession    of    the    property    was  a  few  days  before  its  execution  the 

good ;  but  it  was  recognized  in  that  debtor  had  fraudulently  made  a  prefer- 

case  that  an  allegation  upon  informa-  ence,  the  court  should  not  appoint  a 

tion  and  belief  that  he  is  not  the  owner  receiver   to    take    the    property    and 

of  property  or  effects  of  any  descrip-  choses  in  action  out  of  the  possession 

tion   sufficient  to  pay  his  debts  and  and  control  of  the  assignee,  where  no 

liabilities,  unless  denied,  is  sufficient  breach  of  trust  is  charged  against  him, 

to  show  that  the  property  is  in  danger,  and  he  appears  to  be  properly  execut- 

and  to  require  the  appointment  of  a  ing  the  trust.     Pelzer  t*.  Hughes,  27 

receiver,  citinff  Connah  v.  Sedgwick,  S.  Car.  408. 

I  Barb.  (N.  V!)  210.  8.  Harmon  v.  Wagener,  33  S.  Car. 

In     Furlong    v,    Edwards,    3    Md.  487,  a  case  in  which  a  receiver  was 

99,     an    assignee    for  the  benefit    of  appointed  upon  the  affidavit  of  a  cred- 

creditors  alleged  in  his  answer  that  he  itor  stating  that  the  executor  was  in- 

was  selling  the  property  and  applying  solvent;  that  he  had  never  made  any 

the  proceeds   to  the  payment   of   a  return  to  the  probate  court  of  his  sales 
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At  Wliftt  Tim. — ^A  receiver  may  be  appointed  upon  the  filing  of 
the  bill  and  before  answer,  where  there  are  unusual  circumstances 
requiring  immediate  action.^ 

VotlM. — ^A  receiver,  as  a  general  rule,  is  not  appointed  without 
notice  to  the  defendant,  at  least  until  after  the  time  for  the 

appearance  of  the  defendant  has  expired.^    But  after  the  bill  has 

or  collections  in  connection  with  the  until  after  answer,  provided  the  corn- 
estate  of  the  decedent ;  that  he  col-  plainant  satisfies  the  court  that  he  has 
lected  moneys,  incurred  debts,  as-  an  equitable  claim  to  the  property,  and 
signed  securities,  and  sold  goods  with-  that  a  receiver  is  necessary  to  preserve 
out  any  order  of  the  court,  and  without  the  same  from  loss,  citinsr  Crompton 
the  consent  of  creditors ;  that  the  exec-  v,  Bearcroft,  decided  by  Lord  Apsley 
utor  had  turned  over  the  management  in  1773,  and  Vann  v,  Bennett,  3  Bro. 
of  the  real  estate  to  his  wife,  and  that  C.  C.  157. 

said  estate  had  been  grossly  misman-  2.  Moritz  v.   Miller,  87   Ala.    331, 

aged,  etc.  wherein  Clopton,  }.,  says:     *<  By  the 

See  also  Pharis  v,  Leachman,  ao  Ala.,  established  practice,  independent  of 

663,  wherein  the  court  appointed  a  statute,  courts  of  equity,  being  averse 

receiver  to  take  possession  of  the  real  to  interference  eit parte ^  will  entertain, 

estate  belonging  to  the  decedent's  es-  in  ordinary  cases,  an  application  for 

tate,  and  to  rent  out  the  same  under  appointment  of  a  receiver,  only  after 

the  direction  of   the  master,  and  re-  notice  or  rule  to  show  cause." 

ceive  the  rents  and  profits  arising  from  See  also  Thompson  v.  Tower  Mfg. 

the  same.  Co.,  87  Ala.  733,  wherein  Stone,  C.  ]., 

A  Strong  Oaae,  however,  as  was  said  says  that  *<  it  should  be  a  strong  case 

by  Brickel,  J.,  in  Randle  v.  Carter,  6a  of  emergency  and  peril,  well  fortified 

Ala.   I03,   is    required  to  induce  the  by  affidavits,  to  authorize  the  appoint- 

appointment  of  a  receiver  to  take  as-  ment  of  a  receiver  without  notice  to 

sets  from  the  custody  of  an  executor  the  other  party." 

or   administrator,  and  thereby  prac-  Austin  v,  Figueira,  7  Paige  (N.  Y.) 

tically  displace  him.  56,  wherein  it  is  said  to  be  a  very  com- 

1.  Weis  V,    Goetter,    72    Ala.  259,  mon  practice  to  give  notice  of   the 

wherein  it  is  said  that  the  early  Eng-  application  to  appoint  a  receiver  at 

lish  practice  has  been    relaxed,  and  the  time  of  the  service  of  the  injunc- 

that  the  court  may,  in  a  case  of  emer-  tion  and  subpoena, 

gency,  appoint  a  receiver  immediately  And  Sandford  v,  Sinclair,  8  Paige 

upon  the  filing  of   the    bill;     Briar-  (N.  Y.)  373,  wherein  it  is  said  that  as 

field  Iron  Works   Co.  v,  Foster,  54  a  genereil   rule  a  receiver  is  not  ap- 

Ala.  622,  in  which  case  the  court  uses  pointed  without  notice  to  the  defend- 

the  following  language :  **A  receiver  ant,  until  the  time  for  his  appearance 

ought  to  be  appointed  only  to  prevent  has  expired. 

fraud,  save  the  subject  of  litigation  See  further,  Gibson  v.  Martin,  8JPa!ge 
from  material  injury,  or  rescue  it  (N.  Y.)  481,  wherein  it  is  said  that  a 
from  threatened  destruction.  Nor  receiver  should  not  be  appointed  on 
should  it  be  done  then  until  an-  an  ex  f  arte  application,  '*  except  in  a 
swer  to  a  bill  praying  it  has  been  case  of  emergency,  where  the  prop- 
made  by  the  defendant,  unless  the  ne-  erty  would  be  likely  to  be  destroyed 
cessity  be  of  a  most  stringent  charac-  before  the  defendant  could  have  no- 
ter."  tice  and  be  heard  upon  the  appHca- 

See  also  Austin  v,  Figueira,  7  Paige  tion,'*  follotving  Sandford  v,  Sinclair, 

(N.  Y.)  56,  wherein  it  is  said  that  the  8  Paige  (N.  Y.)  373. 

complainant  may  apply  for  a  receiver,  AflLdavlt  as  to  Uzgant  NdOMitU  fiir 

upon  due  notice,  at  any  time  between  BeoelT«r. — An    affidavit  of    the  com- 

the  serving  of  the  subpoena  and  the  plainant  made  upon  information  and 

time  limited  by  the  rules  of  court  for  belief  that  to  give  notice  of  the  applies- 

the  defendant  to  appear.  tion  for  a  receiver  would  cause  delay 

Bloodgood  v.  Clark,4Paige(N.  Y.)  which  would  probablv  defeat   the  rc- 

574,  wherein  it  is  said  that  the  appoint-  ceiver  and  prevent  him  from  taking 

ment  of  a  receiver  need  not  be  delayed  possession  of  and  preserving  the  books, 
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been  taken  for  confessed  against  the.  defendant  because  of  his 
failure  to  appear,  application  may  be  made  for  the  appointment 
of  a  receiver  ex  parte  ^  and  without  any  notice  to  him.* 

BMd. — Receivers  are  ordinarily  appointed  without  requiring  of 
the  applicant  a  bond  to  indemnify  the  other  party  against  dam- 
ages which  may  be  caused  by  a  wrongful  appointment.^ 

Waft  flf  Ito^- — An  application  for  the  appointment  of  a  receiver 
will  be  denied  where  the  bill  is  without  equity.* 

SffMl  of  Aniwer. — If  the  case  is  a  proper  one  for  the  appointment 
of  a  receiver,  an  answer  that  the  debtor  has  no  property  of  any 
kind  is  insufficient  to  enable  the  defendant  to  successfully  resist 
the  motion  for  the  appointment  of  a  receiver.* 

ftcconnts,  and  choses  in  action,  merely  Appointment  of  Bocelyer  to  Sell  MOrt- 

■tatet  the  belief  of  the  witness,  and  is  gaged    Gliattels. — Where  there   is  no 

Insufficient.      Merits    v.    Miller,    87  showing  that  a  mortgage  of  chattels 

Ala.  331.  was  made  fraudulently,  as  alleged  in 

1.  Austin!^.  Figueira,  7  Paige  (N.  the  bill,  the  court  will  not  retain  the 
Y.)  56.  See  also  Sandford  f.  Sinclair,  bill  and  appoint  a  receiver  to  sell  the 
8  Paige  (N,  Y.)  373,  recognizing  the  property  on  the  ground  that  the  re- 
doctrine,  ceiver  can  sell  it  to  better  advantage 

S.  Per  Clopton,  J.,  in  Moritz  v.  Mil-  than  the  trustee.    Lambert  v.  Miller, 

ler»  87  Ala.  331,  and  the  learned  judge  37  N.  J.  Eq.  344.. 

uelgns  this  as  a  reason  why  the  utmost  4.  Browning  v,  Bettis,  8  Paige  (N. 

care  and  circumspection  should  be  ob-  Y.)  568;  Fuller  v,  Taylor,  6  N.  J.  Eq. 

serred  in  administering  this  extraordi-  301,  followed  in  Turnbull  v,  Prentiss 

nary  remedy.  Lumber  Co.,  55  Mich.  387 ;  Bloodeood 

8.  IMx  V.  Briggs,  9  Paige  (N.  Y.)  595,  v,  Clark,  4  Paige  (N.  Y.)  574,  in  which 

wherein  the  complainants  were  not  en-  last  case  it  is  said  to  be  no  sufficient  an 

titled  to  maintain  the  bill  because  of  swer  to  an  application  for  the  appoint- 

their  failure  to  exhaust  their  remedies  ment  of  a  receiver  to  say  that  there  may 

nt  law.  not  be  any  property  to  protect,  since  the 

Starr  V.  Rathbone,  i  Barb.  (N.  Y.)  complainant  proceeds  at  the  peril  of 

jo»  wherein  the  motion  was  denied,  costs  if  there  be  no    property,    and 

tiecaiue  it  appeared  from  the  bill  that  since  if  there  be  nothing  for  the  re- 

the  defendant  was  possessed  of  a  large  ceiver  to  take,  the  debtor  cannot  be 

amount  of  personal   property   which  injured   by   the    appointment,   which 

was  gab]ect  to  execution.     See    also  language  is  quoted  with  approval  in 

Congden   v,   Lee,  3  Edw.   Ch.    (N.  Shainwald  v,  Lewis,  7  Sawy.  (U.  S.) 

Y.)  3049  showing  that  the  complain-  148. 

anta  should  be  honestly  and  fairly  in  In  Dutton  v,  Thomas,  97  Mich.  93, 

court  for  the  purpose  of  either  dis-  it  was  insisted  that  an  order  appoint- 

covery  or  relief,  or  both.  ing  a  receiver  was  unwarranted,   be- 

Blioiring  aa  to  Partionlar  Property  to  cause  the  sworn  answer  of  the  defend- 
be  Taken  Into  PoeseBiion. — The  appoint-  ants  denied  that  the  defendants  were 
ment  of  a  receiver  is  not  authorized  possessed  of  any  equitable  interests  in 
where  a  bill  to  discover  and  reach  the  the  property,  etc.,  as  alleged  in  the 
assets  of  the  debtor  contains  no  clear  bill,  to  which  was  added  a  general  de- 
and  distinct  charge  that  he  has  any  nial  of  all  the  allegations  of  the  bill, 
particular  property,  or  things  in  action  Said  the  court:  "The  assertion  that  a 
in  his  possession.  Sioux  City  First  receiver  cannot  be  appointed  after 
Nat.  Bank  f^.  Gage,  79  111.  307,  wherein  answer  filed  and  before  replication, 
the  court  says :  "A  receiver  should  or  until  the  proofs  show  that  there  is 
be  appointed  in  no  case,  unless  it  is  property  to  go  into  the  hands  of  a  re- 
made to  appear  that  there  is  an  im-  ceiver,  cannot  be  supported  by  au- 
perative  necessity  for  the  step  to  pre-  thority."  Cf7i»^  Rankin  v.  Rothschild, 
lerre  aome  particular  property  for  such  78  Mich.  10. 

nurtiegaa  ahall  be  entitled  to  the  bene-  See  also  Edwards  v,  Rodgers,  41  111. 

il,"  App.  405,  in  which  case  the  sworn  an- 
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Two  or  Kora  Sniti. — ^Where  two  or  more  suits  are  brought  by  cred^ 
itors  of  the  same  debtor,  each  bill  being  filed  in  behalf  of  the 
complaining  creditor  alone,  and  the  appointment  of  a  receiver  is 
proper,  the  court,  instead  of  appointing  several  receivers,  usually 
appoints  the  same  person  receiver  in  .each  suit,  or  where  a  receiver 
has  already  been  appointed,  extends  the  receivership  to  the  other 
suits.^ 

ZVm.  The  Ssobeb — 1.  In  General — The  decree  must  be  war- 
ranted by  the  pleadings  of  the  party  in  whose  favor  it  is  rendered, 
and  relief  should  not  be  allowed  the  complainant  on  a  theory 
different  from  that  upon  which  the  bill  proceeds.* 

swers  denied    the    ownership  of  any  ly  attempts  to  assert  that  one  of  the 

propertj  such  as  was  pointed  out  bj  defendants  had  property  liable  to  exe- 

the  bill,  but  admitted  that  the  judg-  cution  upon  which  the  sheriff  might 

ment  debtor  was  the  owner  of  certain  have   made  a   levy,   the   complainant 

land  and  estate,  and  alleged  that  the  may  read  affidavits  to  meet  the  matters 

complainant  knew  of  su<3i  ownership  set  up  in  avoidance.     Rankin  v,  Roth- 

when  he  filed  his  bill.  It  was  held  that  schild,  78  Mich.  10. 

there  was  no  abuse  of  discretion  in  1.  New  York  L.  Ins.  Co.  v,  t/LtLjer, 

Appointing  Si  receiver  pendente  ii/e.  14   Daly  (N.  Y.)  318,    12    N.  Y.  St. 

But  see,  somewhat  in  conflict  with  Rep.  119;  Chautauqua  County  Bank 
the  foregoing  cases,  McCullough  v.  v,  Risley,  19  N.  Y.  369;  McDonald  v. 
Tones,  91  Ala.  186,  holding  that  where  McDonald  (Supreme  Ct.),  42  N.  Y. 
it  is  shown  by  the  answer  that  there  St.  Rep.  480:  Durant  v,  Pierson  (Sn- 
are liens  and  mortgages  upon  the  prop-  preme  Ct.),  33  N.  Y.  St.  Rep.  207, 
erty  described  in  the  bill,  which  are  wherein  the  court,  upon  rendering  a 
more  than  sufficient  to  absorb  the  de-  judgment  setting  aside  a  fraudulent 
fendant's  interest  therein,  there  is  assignment,  appointed  as  a  receiver 
nothing  for  the  receiver  to  take  charge  one  who  had  already  been  appointed  a 
of,  and  no  necessity  for  the  appoint-  receiver  in  supplementary  proceed- 
ment  of  a  receiver.  ings.      See  also  Innes  v.  Lansing,  7 

AffldaTlts— /j»  Behalf  of  Defendant  Paige  (N.  Y.)  583,  in  support  of  the 
—Where  the  application  for  a  receiver  doctrine  that  where  two  creditors* 
is  made  before  the  defendant  has  filed  bills  are  filed,  although  the  defend- 
bis  answer,  the  defendant  may  be  ants  are  not  entitled  to  have  the  pro- 
heard  upon  his  affidavit,  by  way  of  de-  ceedings  under  one  of  such  bills 
fense  to  the  application,  whitehouse  stayed  until  a  decree  has  been  ob- 
v.  Point  Defiance,  etc.,  R.  Co.,  9  tained  in  the  other,  yet  it  is  proper  to 
Wash.  558,  in  which  case  a  motion  for  make  an  order  extending  the  receiver- 
a  receiver  was  denied,  because  the  de-  ship  to  both  causes  upon  filing  the 
fendant  showed  by  affidavits  that  the  written  consent  of  the  defendants, 
plaintiff's  judgment  was  fraudulently  I>iit7  of  Reoeiyor  to  Ooliaont  to  Bitan* 
obtained  upon  a  fictitious  demand,  and  slon  of  Boootrenlilp.  —  In  Caggar  i^. 
no  attempt  was  made  to  rebut  such  Howard,  i  Barb.  Ch.  (N.  Y.)  368,  it 
evidence.  was    determined,    under    a    rule    of 

See  also  Merchants',  etc..  Bank  v.  court  requiring  that  where  two  or  more 

Griffith,  10  Paige  (N.  Y.)  519,  where-  bills    are    filed    by  different   persons 

in  an  order  appointing  a  receiver  was  against    the    same  judgment  debtor, 

vacated  upon  its  being  shown  by  affi-  only  one  person  should  be  appointed 

davits  that  the  execution  issued  by  the  receiver  in  all  the  suits,  that  a  receiver 

plaintiff,  which  was  upon  a  judgment  who  consented  to  accept  the  trust  in 

in  the  Supreme  Court,  was  directed  to  one  suit  had  no  right  to  decline  it  in 

the  sheriff  of  a  county  other  than  that  another,  and  that  if  he  should  decline 

in  which  the  defendant  resided.  to  give  the  additional  security  upon 

In  Behalf  of  Complainant, — Where  being  appointed  in  the  second  suit,  the 

the  court  is  asked  to  appoint  a  receiver,  court  might  remove  him  from  his  re- 

and  the  answer  does  not  deny  the  equi-  ceivership  in  the  first  suit. 

ty  of  the  complainant's  bill,  and  mere-  3.  Bachman  v,  Sepulveda,  39  CtL 
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2.  In  Suits  to  Set  Aside  Traudnlent  Conyeyaaoes — a.  In  Gen- 
eral.— ^The  decree  in  a  suit  to  set  aside  a  fraudulent  con- 
veyance should  merely  declare  the  fraudulent  conveyance  void 
as  to  the  complaining  creditor,  and  should  not  set  it  aside  as 


688;  Lormore  v.  Campbell,  60  Barb,  to  give  him    a    good  and   sufficient 

(N,  Y.)  6a;   Detroit  Stove  Works  v.  deed  to  the  land. 

Koch,  30  111.  App.  328.  Complainant  Snlng  In  Oapaoity  of  Ad- 

Remsen  v.  Haj,  2  Edw.  Ch.  (N.  Y.)  ndnlatrator  and  Creditor. — In  Blake  v, 
543,  holding  that  where  the  bill  pro>  Blake,  53  Miss.  182,  the  complainant 
ceeds  upon  the  theory  that  the  debtor  in  the  caption  of  his  bill  described 
has  an  equity  of  redemption,  or  some  himself  as  "administrator  and  a  credit- 
interest  remaining  in  a  lease  which  he  or;"  but  the  bill,  in  its  whole  scope 
has  mortgaged,  and  does  not  attempt  to  and  construction,  related  exclusively 
directly  impeach  the  transfer  for  fraud,  to  the  subjection  of  land  as  assets  of 
and  does  not  ask  the  vacation  of  the  the  estate  for  the  purposes  of  adminis- 
agreement  on  account  of  fraud,  the  tration  to  pay  the  debts  described,  and 
complainant  is  not  entitled  to  such  re-  the  prayer  of  the  bill  was  to  bring  the 
lief.  land  into  administration  for  that  pur- 

But    see    Barger    v.   Buckland,  28  pose.  It  was  determined,  without  con- 

Gratt.  ( Va. )  850,  holding  that  where  sidering  whether  an  administrator  as 

it  appears  that  a  conveyance  is  bona  a  creditor  of  his  intestate  could  main- 

fide^  and  intended  to  secure  an  honest  tain  a  bill  to  subject  land  which  his 

debt,  the  creditor  has  a  right  to  subject  decedent  had  fraudulently  purchased 

to  the  payment  of  his  debt  the  residue  in  the  name  of  a  volunteer,  that  the 

after  the  payment  of  debts  secured,  bill  was  not  properly  framed  to  entitle 

and  that  this  may  be  done  in  a  suit  the  complainant  to  relief  as  a  cred- 

to  impeach  and   set  aside  the   deed  itor. 

without  dismissing  the  suit  and  bring-        Property  Purehased  In  Name  of  Volnn- 

ing  another.  tear. — In  Niver  v.  Crane,  98  N.  Y.  40, 

SatlafSaetlon  Ont  of  Bqnttable  Assets  the  court  refused  to  decree  satisfaction 

alter  Attempted  Sale  nnder  Bzecntion. —  of  the  complainant's  judgment  out  of 

Where  the  judgment  creditor  attempts  property  which  the  debtor  had  pur- 

to  seU  under  an  execution  equitable  chased  and  fraudulently  conveyed  to 

interests  of  the  debtor  in  land,  which  another,  because  the  bill  was  framed 

are  not  subject  to  execution,  and  goes  to  meet  the  requirements  of  Code  Civ. 

into  equity  praying  to  be  subrogated  Pro.  N.  Y.,  ^§  1871  et   seq,  (2  Rev. 

to  the  rights  of  the  debtor,  he  will  be  Stat.,  tit.  2,  part  3,  c.  i,  art.  2),  au- 

denied  relief.    And  since  the  petition  thorizing    an    action    to  subject  any 

is  not  framed  with  a  view  to  obtaining  thing  in  action,  or  other  property  be- 

satisfaction  out  of  the  equitable  inter-  longing  to  the  judgment  debtor,  and 

ests  of  the  debtor  in  the  usual  man-  any     money,     thing    in    action,    or 

ner,   a    decree    for    the    satisfaction  other     property    due     to     him     or 

of  the  plaintiiT's    judgment,    out    of  held  in    trust  for  him,  and    alleged 

such    equitable     interests,    will    not  that    the    debtor   was    "in    fact    the 

be  rendered.    Mcllvaine  v.  Smith,  42  real  owner"  of  the  property,  instead  of 

Mo.  45.  setting  up  a  trust  for  the  benefit  of 

Pnroliaseir  at  Bxeontlon  Bale  Suing  as  creditors. 
Gredttor. — Where  the  creditor  has  sold       An  Altemattye  Prayer  for  the  fore- 

the  debtor's  interest  in  real  estate  fraud-  closure  of  a  mortgage,  if  it  be  not 

ulently  conveyed,  and  the  judgment  found  fraudulent,  and  that  the  com- 

has  been  satisfied   thereby,  he  ceases  plainant  be  given  satisfaction  after  the 

to  be  a  creditor,  and  his  bill  should  be  discharge  of  the  mortgage,  is  incon- 

framed  upon  the  theory  that  he  is  a  sistent   with    an  allegation    that    the 

purchaser  of  the  land,  and  not  that  he  mortgage  is  fraudulent  and  void,  and 

is  a  creditor.    Davis  v.  Walton,  80  Me.  will  not  be  granted.  Rives  v.  Walthall^ 

461,  wherein  the  plaintiff  improperly  38  Ala.  329,  34  Ala.  91.    To  the  same 

prayed  that  the  debtor  be  required  to  effect  is  Lehman  v.  Meyer,  67  Ala.  396^ 

pay  him  the  amount  of  his  debt,  or  overruling'  Crawford  v.   Kirksey,  50 

that  the  other  defendant  be  required  Ala.  590. 
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between  the  parties  to  it.* 

d.  Sale  of  Premises  Fraudulently  Conveyed. — ^The 

court,  having  acquired  jurisdiction  of  a  suit  to  set  aside  a£  fraudu- 
lent  conveyance,  has  power  to  administer  justice  by  order- 
ing the  premises  to  be  sold  for  the  payment  of  the  com- 
plainant's demand ;  *  but  the  court  may  render  a  decree  merely 

See  also  Tke  Prayer y  sufra^  p.  568.        EeoonTeymnM  to  Debtor. — The  court 

See  further,  the  article  Theory  of  may  order  the  fraudulent  grantee  to 

THE  Case.  reconvej  the  premises  to  the  debtor, 

1.  Therasson  v.  Hickok,  37  Vt.  4^,  in  order  that  an  execution  can  act  upon 
citing  Henriques  v.  Hone,  3  Edw.  Ch.  it,  or  in  order  that  the  debtor  may 
(N.  Y.)  124;  Orr  v,  Gilmore,  7  Lans.  convey  it  to  the  proper  officer  of  the 
(N.  Y.)  345;  Lees  v.  Hayden,  78  Hun  court,  so  as  to  affect  ita  appropriation 
(N.  Y.)  370;  McCalmont  v.  La¥rrence,  to  the  satisfaction  of  the  complainant's 
I  Blatchf.  (U.  S.)  332,  holding  that  judgment.  McCalmont  v.  Lawrence, 
the  decree  merely  avoids  the  convey-  i  Bktchf.  (U.  S.)  233. 

ance  as  to  the  complainant,  and  that  Formi  of  Decrees.— For  forms  of  de- 

as  to  all  other  creditors  the  conveyance  crees,  setting  aside  fraudulent  convey- 

remains  as  if  no  proceedings  had  been  ances,  see  McCalmont  v.  Lawrence,  i 

taken.  Blatchf.  (U.  S.)  332,  and  Fowler's  Ap- 

Kennedy  v.  Barandon,  67  Barb.  (N.  peal,  87  Pa.  St.  449. 

Y.)  309,  wherein  it  is  held  that  a  de-  A  decree  setting  aside  a  fraudulent 

cree  for  the  sale  of  the  premises  should  conveyance  of  land  should  not  direct 

not  direct  that  the  surplus  remaining  a  sale  of  the  premises  by  a  referee  in 

after  paying  the  complainant's  judg-  the  usual  form  of  a  decree  in  mortgage 

ment  should  be  paid  into  court.  foreclosure  cases. 

2.  Planters,  etc.,  Bank  v.  Walker,  7  Union  Nat.  Bank  v,  Warner,  12  Hun 
Ala.  936;  Swinford  r.  Rogers,  23  Cal.  (N.  Y.)  306,  wherein  Bockes,  J.,  says; 
333;   Famsworth  t'.   Strasler,    12   111.  *' The  difficulty  presented  is  more  than 


% 


2 ;  Warner  v.   Blakeman,   4  Keyes  one  arising  from  mere  irregularity  in 

(N.  Y.)  487;  Kennedy  v.  Barandon,  practice.     The  proceeding  was  unau- 

67  Barb.  (N.  Y.)  209,4  H""  (N-  Y.)  thorized;  hence,  radically  wrong,  both 

642,   declaring-  that  it  is    the    usual  in  theory  and  in  detail." 
and    better  practice  to  direct  the  ap-        Fraudulent  yudgments, — In  Kaupe 

pointment  of  a  receiver  and  a  sale  by  w.  Bridge,  2  Kobt.  (N.  Y.)  459,  it  is 

him;  Dawley  v,  Brown,  65  Barb.  (N.  suggested  that  where  the  plaintiff  com - 

Y.)  107;  Union  Nat.   Bank  v.  War-  plains  of  the  fraudulent  recovery  of 

ner,  12  Hun  (N.  Y.)  306,  citing CYidM-  judgments  against  the  judgment  debt- 

tauqua  County  Bank  v,  Risley,  19  N.  or,  the  court  should  not  render  a  de- 

Y.  369,  Chautauqua  County  Bankt^.  cree    vacating    such    judgments,   but 

White,    6  N.    Y.   236,    and    the    re-  should    enjoin    the    defendants    from 

marks  of  Dwight,  J.,  in  Cole  v.  Ty-  availing  themselves  of  such  judgments 

ler,    65    N.     Y.    73 ;    Van    Wyck    v,  as  against  the  plaintiffs. 
Baker,  10  Hun  (N.  Y.)  39;    White's        Provision   for    Redemption    from 

Bank  v.  Farthing,  loi  N.  Y.  344,  i  N.  Sale, — A  decree  setting  aside  a  fraudu- 

Y.  St.  Rep.   15 ;  Shand  v.  Hanley,  71  lent  conveyance  of  land,  and  ordering 

N.  Y.  319;  LeRoy  r.  Rogers,  3  Paige  the  sale  of  the  premises,  need  not  pro- 

(N.  Y. )  337.  vide  for  redemption  from  the  sale,  and 

mterlooutory     Decree     Aflcertalnlng  a    statute  which   allows    redemption 

Amount  Dae  nalntlff. — ^The  court,  upon  from  sales   upon    the  foreclosure  of 

determining  that  the  property  fraudu-  mortgages    is    inapplicable.     Fams- 

lently  conveyed  is  subject  to  the  pay-  worth  v.  Strasler,  i3  111.  482. 
ment  of  the  plaintiff's  judgment,  should       Ckmyeyance  by  Uaster. — A  sale  and 

not  render  a  final  decree,  but  should  conveyance  made  by  the  master,  in 

render  an  interlocutory  decree  for  the  obedience  to  a  decree  made  in  a  suit 

ascertainment  of  the  amount  due  the  to  set  aside  a  fraudulent  conveyance, 

plaintiff,   since    otherwise    a    greater  is  effectual  to  convey  the  title,  and  a 

quantity  of  property  might  be  sold  convejrance  by  the  party  in  whom  the 

than  is  requisite  to  pay  the  debt.  Cohen  legal  title  is  vested  is  not  necessary. 

V,  Carroll,  5  Smed.  &  M.  (Miss.)  545.  Miller  v.  Sherry,  2  Wall.  (U.  S.)  9^. 

aOO  Volume  V. 


TlM  SMiti.  CREDITORS  *  BILLS*  Iraudnleiit  CoATeyuiMt. 

setting  aside  the  fraudulent  conveyance  and  leaving  the  creditor 
to  issue  an  execution  on  his  judgment  at  law,  and  to  sell  the 
premises  embraced  in  the  fraudulent  conveyance.* 

c.  Personal  Judgment  against  Fraudulent  Donee. — 

Where  the  fraudulent  donee  has  sold  the  property  conveyed  to 

him,  or  mingled  it  with  his  own  property,  a  decree  will  be  ren- 
dered  charging  him  personally  with  the  value  of  the  property.* 

1.  Union  Nat.  Bank  v.  Warner,  12  claring  the  conveyance  void  as  against 
Hun  (N.  Y.)  306;  White's  Bank  t^.  the  plaintiff,  and  that  his  judgment  is 
Farthing,  loi  N.  Y.  344,  i  N.  Y.  St.  a  lien  upon  the  premises  with  leave  to 
Rep.  15;  Kennedy  v.  Barandon,  67  him  to  proceed  by  execution  against 
Barb.  (N.  Y.)  209,4  ^^^  (N.  Y.)  642;  the  lands  and  sell  them.  Young  v. 
Dawley  v.  Brown,  65  Barb.  (N.  Y.)  Heermans,  66  N.  Y.  374, 
107;  union  Nat.  Bank  v.  Warner,  12  TbeKantaeky  Statate  providing  that 
Hun  (N.  Y.)  306;  Van  Wyck  v,  after  obtaining  a  final  decree  for  lands, 
Baker,  10  Hun  (N.  Y.)  39;  McCaffrey  or  anyother  specific  thing,  in  any  court 
V.  Hickey,  66  Barb.  (N.  Y.)  489,  citing'  of  chancery,  the  clerk  of  such  court 
Hendricks  v,  Robinson,  2  Johns.  Ch.  should  issue  any  writ  which  would  be 
(N.  Y.)  283,  17  Johns.  (N.  Y.)  438,  appropriate  and  allowable  upon  a  judg- 
Mohawk  Bank  v.  Atwater,  2  Paige  ment  of  a  court  of  law,  which  writ  shall 
(N.  Y.)  54,  and  Spear  v.  Wardell,  i  in  everything  partake  of  the  nature 
N.  Y.  144.  See  further,  Hendrickson  and  effect  of  like  writs  issued  upon 
V.  Winne,  3  How.  Pr.  (N.  Y.  Supreme  judgments  at  law,  does  not  authorize 
Ct.)  127,  wherein  the  bill  was  taken  as  the  issuance  of  a  fieri  facias  yrhen  a 
confessed,and  it  was  held  that  the  plain-  decree  is  rendered  against  a  nonresi- 
tiff  was  not  entitled  to  a  decree  direct-  dent  for  the'annulment  of  a  fraudulent 
ing^  the  sale  of  the  real  estate  by  a  conveyance  and  sale  of  land  conveyed 
receiver,  but  that  he  should  be  left  to  in  satisfaction  of  the  complainant's  de- 
pursue  his  remedy  upon  his  judgment;  mands.  McCann  v.  Edwards,  6  B. 
and   McCaffrey  v,    Hickey,  66  Barb.  Mon.  (Ky.)  208. 

(N.  Y.)489,  wherein  Mullin,  J.,  says:        2.  Swinford  v.  Rogers,  23  Cal.  233, 

•'The  only  relief  granted  in  such  an  citing  Ludlow  v.   Kidd,  4  Ohio  244; 

action  was  to  set  aside  the  fraudulent  Jones  v.  Henry,  3Litt.  (Ky.)428;  Dil- 

obstruction,  and  thus  leave  the  credi-  worth  v,  Curts,   139  111.  508;  Jones  v. 

tor  to  proceed  and  seize  and  sell  upon  Reeder,  22  Ind.  11 1,  citing  Partridge 

his  execution  the  property  attempted  v.  Gopp,  i  Eden  163,   Ames  v.  Blunt, 

to  be  fraudulently  conveyed."  5  Paige  (N.  Y.)  13,  and  Simpson  v. 

CanakteratlonB   against   Sale  by  Se«  Gowdy,  19  Ind.  292 ;  Doherty  v.  Hol- 

cetvar. — In  Union  Nat.  Bank  v.  War-  liday,  137  Ind.  282 ;  Sparrow  v.  Ches- 

ner,  12  Hun  (N.  Y.)  306,  Bockes,  J.,  ley,  19  Me.  79;    Hubbell  v.  Currier, 

remarked  that  the  appointment  of  a  10  Allen  (Mass.)  333,  wherein  it  was 

receiver  and  the  direction  of  a  sale  held  that  the  fraudulent  grantee  who 

by  him  is  not  always  the  safest  prac-  had  made  a  mortgage  of  the  property 

tice  to  pursue,  for  in  that  case  the  pur-  embraced  in  the  conveyance  to  an  in- 

chaser  at  the  receiver's  sale  must  trace  nocent  party  was  liable  for  the  amount 

his  title  through  the  conveyance  to  the  obtained  on  the  mortgage ;  Burtus  v, 

receiver,   which   might    let  in    other  Tisdall,  4  Barb.  (N.  Y.)57i;  Warner 

liens  which  attached  subsequent  to  the  v,   Blakeman,  4  Keyes  (N.  Y.)  509, 

plaintiff's   judgment     Citing   Chau-  wherein  it  is  held  that  a  fraudulent 

tauqua  County  Bank  v,  Risley,  19  N.  grantee  who  has  conveyed  the  prem- 

Y.  369.  ises  to  a  bona  fide  purchaser  should  be 

After  Death  of  the  Chrantee. — Where,  held  accountable  for  all  the  proceeds 

after  the  death  of  the  grantee,  his  per-  of   the  sale  of   the  lands  which  have 

sonal  representatives   are  substituted  come  to  his  hands,  and  that  the  un- 

aa  parties  defendant,  but  his  heirs  are  paid  purchase-money  may  be  held  to 

not  brought  in,  a  perfect  title  cannot  stand  subject  to  the  plaintiff's  lien  in 

be  made  under  an  equitable  execution  place  of  the  land ;  Campbell  Printing 

or  a  sale   by  a  receiver,  and  conse-  Press,  etc.,  Co.  v.  Damon,  48  Hun  (N. 

quently  the  proper  judgment  is  one  de-  Y.)  509;  FuUerton  v.  Viall,  42  How. 
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But  it  is  not  proper  to  render  a  decree  in  the  nature  of  a  judg- 

ment  for  damages  against  the  fraudulent  donee.    The  decree 
against  him  must  be  for  an  account,  and  he  must  be  called  upon  to 

Pr.  (N.  Y.  Ct.  App.)  394;  Talcott  v.  tty.— Where  a  bill  is  brought  against 

Leyj  (Supreme  Ct.),  20  N.  Y.  Supp.  one  to  whom  a  decedent  had  fraudu- 

J40.    See  also  Halbert  v.  Grant,  4  T.  lentljr  transferred  a  note,  the  decree 

£  Mon.  (K7.)  5^9  wherein  it  is  said  against    such     fraudulent    transferee 

that  "it  may  be  assumed  as  a  rule  in  should  be,  not  for  the  amount  of  the 

equitj  that    such  a    grantee  will  be  judgment,  but  only  for  the  amount  of 

construed  to  be,  and  is  placed  bj  the  the  note.    Coffey  v.  Norwood,  81  Ala. 

chancellor,  in  the  place  of  a  trustee  512. 

for  the  creditors,  and,  as  such,  becomes  Beuli  and  FroftU. — In  a  suit  by  a  cred- 

responsible  for  all  his  acts  in  dispos-  Itor  at  large  to  set  aside  a  fraudulent 

ing  of  the  fund  fraudulently  conveyed  conveyance    made    by  a  decedent  in 

to  him.     If  he  has  it  when  attacked  his  lifetime,  the  grantee  is  not   ac- 

by  the  creditors,  he  may  surrender  it  countable  for  rents  and  profits.    The 

to  be  subjected  in  kind.    If  he  has  remedy  of  the  complainant  is  to  procure 

parted  with  it,  or  destroyed  it,  either  the  land  to  be  sold  and  the  proceeds 

before  or  after  suit  brought  against  to  be  applied  towards  the  debts  of  the 

him,  and  placed  it  beyond  the  reach  decedent.     Until  such  sale,  or  at  least 

of  creditors,  he  must  account  for  its  until  a  conveyance  to  the  receiver,  no 

value,  and  whether  the  chancellor  be  accountability  for  rents  and  profits  to 

or  not  particular  and  tender  of  his  creditors  at  large  arises.     Robinson  v. 

rights  in  settling  this  account,  we  need  Stewart,  loN.  Y.  189.     But  see,  cou^ 

not  inquire;   the  power  extends  at  all  tray  Strike's  Case,  i  Bland (Md.)  57. 

events  to  the  value  of  the  thing  fraud-  Bstoffelas  to  Value  of  Property. — 

ulently  conveyed.    If  this  principle  is  One  who   has    fraudulently    received 

not  maintained,  in  vain  does  the  chan-  assets  and  securities  of  a  corporation 

cellor  interfere    to    overhaul  fraudu-  is  not  chargeable  for  the  same  in  the 

lent  erants.    If  his  power  ceases  when  sums  fixed  by  himself  and  the  corpora- 

the  thing  granted  is  gone  beyond  his  tion ;   but  tne  decree  should   require 

reach,  then  the  nimble  movement  of  merely  that  he  should  render  *'a  full 

the  grantee  is  only  necessary  to  escape  account  of  the    net    proceeds  of  the 

with  the    estate,  and  the  creditor  is  portion  of  the  securities  and  demands 

remediless,     however      intentionally  which  he  has  converted  into  money, 

fraudulent  the  grantee  may  have  acted  or  disposed  of,  and  turn  over  to  the 

in  removing  it.''  receiver     that     part    of     the     same 

And  the  court,  after  reviewing  Hen-  which  he  still  holds,"  without  requir- 

dricks  v.  Robinson,  a  Johns.  Ch.(N. Y.)  ing  him  to  refund  any  money,  '^except 

396 ;  Riggs  V,  Murray,  2  Johns.  Ch.  the  excess  of  the  net  receipts  over  and 

(N.  Y.)  565;  Wright  v  .  Hencock,  3  above  his  demand  for  moneys  advanced 

Munf.  (Va.)  521;  and  Jones  v.  Henry,  to  the  company."  Bouton   v.   Smith, 

3Litt.  (Ky.)  427,  adds:  "This  point  113  111.  481. 

may  be  considered  as  settled  by  mod-  Notea  Taken  by  Fnmdvlent  Onatee 

em  adjudications  in  America,  and  the  upon  OonTeyanee  of  Property. — Where 

rule  is  so  consonant  to  justice,  reason,  the  fraudulent  grantee  takes  notes  and 

good  conscience,  and  sound    policy,  accounts  which  are  good  and  collecti- 

that   we  cannot  doubt  its  propriety,  ble,  it  becomes  his  duty  to  exercise 

For  if  a  person  may  combine  with  a  ordinary    diligence  to   collect  them, 

debtor  to  get  hold  of  the  fund  which  and  if,  in  consequence  of  his  failure  to 

equitably  belongs  to  creditors,  for  the  do  so,  the  notes  and  accounts  are  lost, 

purpose  of  defrauding  these  creditors,  through  his  fault,  he  is  held  responsi- 

and  then,  after  a  speedy  disposition  of  ble.      Dilworth    v,    Curts,    139    III. 

the  estate,  by  sale  or  transportation,  508,  wherein  the  court  says :  "These 

cannot  be  charged  with  the  value,  and  notes    and    accounts    that    the    mas- 

the  creditors  are  left  remediless,   it  ter   charged    him   with      had     been 

must  strike  every  one  that  our  laws  are  received     by     him,    and     a     failure 

defective  and  defeasible  by  the  active  to    produce     them    or    render   any 

and  speedy  consummation  of  fraud."  account    whatever    in    reference    to 

Amouit  of  FraadvltBt  Donae'i  UabU-  what    had    become    of     them,   was 
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account  for  just  what  property  has  come  into  his  hands,  and  no 
more.* 

S.  Snita  to  Balgeot  Property  Vot  Beachable  by  EzecntioiL. — The 
usual  methods  by  which  choses  in  action  and  equitable  rights  of 
the  judgment  debtor  are  subjected  to  the  payment  of  the  com- 
plainant*s  judgment  are,  by  directing  the  sale  of  such  property 
itself  and  the  application  of  the  proceeds  to  the  payment  of  the 
judgment,  or  by  compelling  an  assignment  to  a  receiver  with 
powet  on  his  part  to  take  such  proceedings  in  the  appropriate 

tribunal  as  may  be  necessary  to  reduce  the  same  to  possession.' 

enough  to  raise  a  presumption  that  he  wherein  the  defendants  made  discoverj 

had  coHected  them ;  and  in  the  absence  that  one  of  the  defendants  had  given  a 

of  anj  explanation  it  was  proper  for  mortgage    to    the    judgment    debtor 

the   master  to  charge  him  with  such  which  was  still  unpaid,  and  that  the 

notes  and  accounts."  debtor  had  fraudulently  assigned  the 

1.  Dunphj  v.  Kleinschmidt,  ii  Wall,  mortgage  to  a    third   person,   not   a 

(U.  S.)6ia  party,    who    claimed    it.    The    court 

FAjrmont   of  BnnAiu   into   Court. —  said:  *'The  question  presented  *  •  * 

Where  chattels  and  choses  in  action  is  simply  this,  where  such  supposed 

are  conveyed  in  fraud  of  creditors,  it  debtor  is  in  fact   (whether  made  so 

is  erroneous  to  direct  the  fraudulent  upon   grounds  which   proved  true  or 

transferee  to  pay  into  the  receiver's  false)  a  party  to  the  creditors'  bill, 

hands  more  than  sufficient  to  satisfy  may  not  the  court  give  entire  relief 

the  plaintiff's  claim  and  for  the  re-  against  him  in  that  suit,  instead  of  leav- 

ceiver  to  pay  the  surplus  into  court,  in g  the  receiver  to  prosecute  another? 

Kaupe  V.  Bridge,  a  Robt.  (N.  Y.)^59,  •  •  •  The  whole  objection,   I  think, 

wherein  Robertson,  }.,  says :  **  Wnen  founded  in  the  idea  that  a  defendant 

the  action  is  ended,  and  he  [the  plain-  may,  for  want  of  a  sufficient  specifica- 

tiff]  is  satisfied,  there  is  no  basis  left  tion  of  the  claim  made  against  him,  be 

for  jurisdiction  by  the  court  over  a  surprised  into  a  condition  of  admitting 

fund  in  the  defendant's  hands.     For  the  general  allegation  that  the  judg- 

what  purpose,  or  leng^  of  time,  and  mentdebtorhas  choses  in  action,  debts 

on  what  principle,  they  are  to  be  re-  due  him,  etc.,or  of  coming  to  trial  with- 

tained,  does  not  appear.    It  certainly  out  being  prepared  to  disprove  it,  and 

might  encourage  or  invite  actions  by  so  may  himself  be  wrongfully  charged 

other  creditors,  but  that  is  no  part  of  as  himself  debtor,  must  be  disposed  of 

tiie  right  of  the  plaintiff  or  the  duty  of  by  the  observation  that  the  courts  of 

the  court."  original  jurisdiction  have  ample  power 

S.  Per  Bailey,  }.,  in  Philadelphia  F.  and  discretion  to  protect  a  party  from 

Ins.  Co.  V,  Central  Nat.  Bank,  i  111.  injustice,  if  applied  to  in  due  season 

App.  359.  And  the  learned  judge  adds :  and  in  proper  form." 

"l^e  practice  of  enforcing  such  col-  Nonresident     Debtor    of     Judgment 

lection  directly  in  the  creditor's  suit,  Debtor. — A  nonresident  debtor  who  is 

if  within  the  jurisdiction  of  the  court,  indebted  to  the  judgment  debtor  may 

would  be  attended  with  very  great  in-  be  brought  in  by  publication  without 

conveniences.     Not  only  is  the  debtor  personal  service,  and  upon  default  of 

thereby  deprived  of  his  right  to  a  trial  appearance  a  decree  may  go  against 

by  jury,  but  the  trial  of  the  issues  pre-  him,  and  on  such  decree  an  execution 

sented  by  such  individual  debtor  be-  oifi.fa.  may  issue.    McCrae  v.  West 

comes    unavoidably  incumbered    and  Tennessee  Bank,  6  Coldw.  (Tenn. )  474 

embarrassed  by  a  multitude  of  other  BlU  to  Boaoh  Equity  of  Redemption. — 

issues  presented  in  the  cases  of  the  The  decree  should  provide  for  the  sale 

other  parties  whose  suits  must  be  tried  of  the  equity  of  redemption,  or  for  a 

in  the  same  proceeding."  sale  after  redemption,  and  not  for  the 

See  also,  in  support  of  the  proposi-  sale  of  the  mortgaged  premises  unless 

tion  stated  in  tJbe  text,  Edmeston  v.  the  mortgagee  consents  to  the  latter 

Lyde,  i  Paige  (N.  Y.)  637.   See  further  course.    Stark  v.  Cheathem,  3  Tenn. 

Durand  v.  Hankerson,  39  N.  Y.  287,  Ch.  300. 
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4.  Suits  by  Creditor!  of  Deoedenta. — In  suits  for  the  administra- 
tion of  the  assets  of  a  decedent  the  usual  decree  is  for  an  account, 
and  it  is  not  proper  to  order  a  sale  of  the  decedent's  lands  until 
his  debts  and  personal  assets  have  been  ascertained  and  it  is  found 
that  the  sale  of  his  lands  is  necessary.^ 

BlU  to  Raaeh  DlstiitnitlTa  Blutre  of  See  also  Williams  v.  Thorn,  70  N. 
DeMor. — In  order  to  enable  a  court  of  Y.  270,  holding  that  where  trustees 
chancery  to  set  apart  to  the  payment  are  adjudged  to  pay  the  complainant's 
of  a  judgment  the  distributive  share  debt  out  of  an  ascertained  surplus  in 
of  the  judgment  debtor  in  an  intestate's  their  hands  beyond  what  is  necessary 
estate,  it  is  *' indispensably  necessary  for  the  support  and  maintenance  of 
that  the  chancellor  should  proceed  to  the  debtor,  and  disobey  the  command 
make  a  final  settlement,  and  sep-  of  the  judgment,  they  will  be  person- 
arate  the  portion  of  the  judgment  ally  liable  for  the  debt,  and  that  the 
debtor  from  the  remainder  of  the  court  may,  as  a  punishment  for  the 
estate,  before  a  final  decree  can  be  contempt,  issue  a  precept  for  the  col- 
pronounced  condemning  such  portion  lection  of  the  debt  out  of  the  prop- 
to  the  payment  of  the  demand.  To  erty  of  the  debtor  in  the  hands  of  the 
this  end,  the  master  should  take  just  trustees. 

such  an  account  of  the  affairs  of  the        1.  Darrington   v,  Borland,  3  Port, 

administration    as  is   required  to  be  (Ala.)  9;  Marble  City  Land,  etc.,  Co. 

taken  by  the  Probate  Court  on  the  f.   Golden   (Ala.  1895),   17  So.  Rep. 

final  settlement  of  intestates'  estates ;  935,  wherein  it  is  said  to  be  the  bet- 

and,  when  this  is  done,  the  chancellor  ter  practice  to  render  an  interlocutory 

should  direct  the  estate  to  be  distrib-  decree  for  an  account,  and  to  reserve, 

uted  among  the  parties  in  interest,  in  until  the  accounting  has  been  had,  the 

a  manner  as  nearly  conformable  to  rendition  of  final  decrees  settling  the 

that  pointed  out  by  the  statute  for  the  equities,   citing  Jones  v.  Wilson,  54 

government  of  the  Probate  Court  as  Ala.  50;   Hammond  v.  Hammond,  a 

is  practicable,  and  then  direct  the  sale  Bland  (Md.)  306;  Thompson  v.  Brown, 

of  so  much  of  the  portion  sought  to  4  Johns.  Ch.  (N.  Y.)6i9;  Kennedy  v. 

be  charged  by  the  creditor  as  shall  be  Creswell,  loi  U.  S.  641. 
sufficient  to  satisfy  his  demand."  Lang        U.  S.  Bank  v,  Ritchie,  8  Pet.  (U.  S.) 

V,  Brown,  21  Ala.  179.  128,  which  is  an  authority  for  refusing 

See  also  Greer  v,  Wright,  6  Gratt.  to  make  a  decree  for  the  sale  of  real 

(Va.)  154,  wherein   it  is  said   to  be  estate  until  the    claims    against   the 

proper  to  make  a  decree  directing  the  estate  have  been  exhibited  to  the  audi- 

commissioner  to  take,  state  and  settle  tor  and  proved ;  Foster  v,  Crenshaw, 

an  account  of  the  personal  estate  of  3  Munf.  (Va.)  514;  Simmons  v,  Lyies, 

which  the  decedent  died  possessed,  and  27  Gratt.  ( Va. )  922 ;  Wallace  v.Treakle, 

to  ascertain   to  what  portion  thereof  27  Gratt.  ( Va. )  479 ;  Duerson  v,  Alsop, 

the  judgment  debtor  is  entitled,  and  27  Gratt.  (Va.)  229. 
what  disposition  has  been  made  of  it.        When  the  Estate  Is  BolTent. — Where 

Personal    Liability    of    TniBtaes. — A  it  is  not  intended  or  shown  that  the 

judgment  creditor  who  has  had  an  ex-  estate  of  the  decedent  is  insolvent  so  as 

ecution  issued  and  returned  unsatisfied,  to  require  a  fro  rata  payment  among 

by    filing   a  bill   to  subject    property  all  creditors,  it  is  proper  to  render  a 

fraudulently  conveyed  in  trust  by  the  decree  for  the  debt  of  the  complainants 

debtor  acquires  a  priority  of  right  to  alone  without  ordering  the  account, 

the  trust    moneys    belonging  to  the  Kennedy  v.  Creswell,  loi  U.  S.  641. 
debtor,  and   payments    made  by  the        Waiyor  of  Accoimt. — The  taking  of 

trustee  to  the  debtor  subsequent  to  the  an  account  of  the  personal  assets  of 

filing  of    the  bill  and  notice  of  the  the  decedent's  estate  before  decreeing 

complainant's  rights  will  render   the  a  sale  of  the  lands,  may  be  waived, 

trustee  personally  liable.      Spader  v,  Arnold  v,  Casner,  22  W.  Va.  444. 
Davis,  5  Johns.  Ch.  (N.  Y.)  280,  citing       Bala  of  Lands  under  Kaiylaad  Statute. 

Brinkerhoff  v.  Brown,  4  Johns.  Ch.  —Before  decreeing  a  sale  of  a  dece- 

(N.  Y.)  671,  and  M'Dermutt  v.  Strong,  dent's  land  for  the  payment  of  his  debts, 

4  lohns.  Ch.  (N.  Y.)  687.  under  Act  Md.  1785,  c  72,  it  is  not 
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6.  Distribution  of  Fund  among  Creditor!  —  a.  Suits  to  Set 
Aside  Fraudulent  Conveyances. — Where  the  bill  is  filed 
by  the  creditor  of  a  living  debtor  to  set  aside  a  fraudulent  con- 
veyance, the  complaining  creditor  obtains  a  lien  by  his  superior 
diligence,  and  is  entitled  to  priority  of  payment  in  pursuance  of 
the  xmxxm  prior  in  tempore  potior  est  injure.^ 

necessary  to  take  a  preliminary  ac-  Gibson  v,  McCormick,  lo  Gill  &  J. 

count  of  the  distribution  of  the  per-  (Md.)65. 

sonal  estate  by  the  executor,  and  of  Sale  finr  Oaih  or  on  Orodlt. — In  Dar- 
the  debts  of  the  deceased  remaining  rington  v,  Borland,  3  Port.  (Ala.)  9, 
unpaid ;  but  the  premises  should  be  it  was  held  that  while,  under  the  statute 
sold  and  the  fund  preserved,  and  authorizing  the  personal  represent- 
other  creditors  permitted  to  come  in  ative  to  sell  lands  for  the  payment  of 
thereafter  and  present  their  claims,  as  debts,  the  court  might  direct  the  sale 
in  the  case  of  ordinary  creditors'  bills,  to  be  either  for  money  or  on  credit,  yet 
Gibson  v,  McCormick,  10  Gill  &  J.  it  would  seem  just  and  equitable,  where 
(Md.)  659  distinguishing  Callis  v.  in  a  suit  by  a  creditor  the  debts  are 
Ridout,  7  Gill  &  J.  (Md.)  i,  which  all  ascertained,  to  decree  that  the  lands 
rested  solely  on  the  express  provisions  should  be  sold  for  cash,  and  not  delay 
of  Act  Md.  1822,  c.  65.  the  creditors  by  selling  on  credit. 

In  ^ritaffj<7j,  where  a  suit  is  brought  For  a  Form  of  a  decree  subjecting 
against  the  personal  representative  in  lands  descended  to  heirs,  portions  of 
behalf  of  the  complainant  and  all  which  land  had  been  aliened  by  the 
other  creditors,  to  subject  funds  in  the  heirs,  see  Piatt  v.  St.  Clair,  6  Ohio 
hands  of  the  personal  representative  227,  wherein  it  was  held  that  the  cred- 
arising  from  a  fraudulent  conveyance  itor  should  resort  first  to  the  land  re- 
made by  the  decedent,  the  court,  upon  maining  unaliened. 
adjudging  that  the  conveyance  is  1.  BtSier  v.  Bartol,  6  Cal.  483;  New- 
fraudulent  and  that  the  proceeds  ell  v,  Morgan,  2  Harr.  (Del.)  225, 
arising  therefrom  are  liable  for  debts,  wherein  the  court  says :  "The  doc- 
should  not  confine  itself  to  distribut-  trine  of  distribution /art /aj«»  among 
ing  such  fund,  but  should  also  order  creditors  in  equity,  proceeds  solely  on 
an  account  of  the  assets  in  the  hands  the  principle  that  'equality  is  the 
of  the  personal  representative  report-  highest  equity/  and  this  is  strictly 
ed  upon  the  final  settlement  in  the  true  in  every  case  to  which  the  doc- 
Probate  Court.  Clark  v.  Shelton,  16  trine  has  ever  been  applied.  But  in  this 
Ark.  474.  case  equality  is  not  equity.     It  is  little 

Oxvportontty  to  Heir  to  Pay  Debt!  bo-  better  than  plunder  to  the  amount  to 
ftnro  Bale. — In  a  suit  to  subject  the  lands  be  lost  by  the  complainants  by  such  a 
of  a  decedent  to  the  payment  of  his  mode  of  distribution.  »  »  »  We  can- 
debts,  the  heir  should  be  given  a  day  not  see  here  that  in  conscience  there 
for  the  payment  of  the  money  before  can  be  any  sound  reason  for  omission 
the  day  appointed  for  the  sale  of  the  to  extend  the  principle,  that  equitable 
land.   Williams  V.  Ewing,  31  Ark.  229.  securities    shall   claim    according    to 

Bale  of  Mortgaged  PremlMS. — Where  their  dates,  to  this  case." 
a  bill  is  filed  under  Act  Md.  1785,  c.  72,  See  further,  in  support  of  this  prop- 
for  the  sale  of  a  decedent's  lands  for  osition,  Ballentine  v,  Beall,  4  111.  203; 
the  payment  of  his  debts,  and  a  mort-  Tilford  v.  Burnham,  7  Dana  (Ky.) 
gagee  of  the  premises  is  made  a  party  109;  Moffat  v,  Ingham,  7  Dana  (Ky.) 
defendant,  the  court  may  decree  a  sale  495;  Gordon  v,  Lowell,  21  Me.  2iqi; 
of  the  mortgaged  premises  for  the  pay-  M'Dermutt  v.  Strong,  4  Johns.  Ch. 
ment  of  the  mortgage  and  order  that  (N.  Y.)  687;  Warden  v.  Browning,  12 
tht  residue  of  the  proceeds  shall  be  Hun  (N.  Y.)  497;  Field  v.  Sands,  8 
distributed  fro  rata,  instead  of  merely  Bosw.  (N.  Y.)  ^5 ;  Smith  v.  Summer- 
selling  the  equity  of  redemption  sub-  field,  108  N.  Car.  284;  Hancock  v, 
)ect  to  the  outstanding  mortgage,  which  Wooten,  107  N.  Car.  9;  Monroe  v. 
would  be  to  the  manifest  injury  of  the  Lewald,  107  N.  Car.  655;  Peacock'  v, 
creditors  of  the  decedent,  and  would  Tompkins,  Meigs  (Tenn.)  317;  Cowan 
result  in  multiplication  of  litigation,  r.  Dunn,  i  Lea  (Tenn.)  68;  McCal- 
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• 

iarpliii  of  Prooeedi. — After  the  payment  of  the  complaining  creditors 
where  the  debtor  is  alive,  or  after  the  payment  of  all  the  creditors 
when  the  suit  is  brought  after  the  decease  of  the  debtor,  any  sur- 

mont  V,  Lawrence,  i  Blatchf.  (U.  S.)  Judge  dellTered  the  opinion  of  the 
233 ;  Wallace  v.  Treakle,  27  Gratt.  court.  The  question  was  whether  or 
(Va.)479,  holding  that  other  creditors,  not  a  creditor,  after  the  debtor  had 
who  by  petitions  come  into  a  suit  to  made  an  assignment  for  the  benefit  of 
set  aside  a  fraudulent  conveyance  of  creditors,  and  the  trust  had  been  finally 
land,  should  not  be  paid  pro  rata  after  closed,  could  bring  a  suit  to  set  aside  a 
paying  the  complainant  who  filed  the  fraudulent  conveyance  previously  made 
bill,  but  should  be  paid  according  to  by  the  debtor,  the  validibr  of  the  assign- 
the  priorities  of  their  respective  peti-  ment  not  being  attacked.  The  court, 
tions.  in  holding  that  the  action  could  not 
Indiana. — In  Doherty  v,  Holliday,  137  be  maintained,  intimated  that  the  cred- 
Ind.  382,  wherein  the  object  of  the  suit  i tor  would  be  in  a  better  position  if 
was  to  set  aside  as  fraudulent  an  assign-  he  were  seeking  to  seize  the  property 
ment  for  the  benefit  of  creditors,  and  fraudulently  conveyed  in  behalf  of  all 
other  conveyances  alleged  to  be  fraud-  the  beneficiaries.  In  Phelps  v.  Smith, 
ulent,  Elliott,  J.,  stepping  outside  of  116  Ind.  400,  another  of  the  cases 
the  record,  and  addressing  himself  to  cited,  the  court  said:  *'We  are  not 
a  question  that  does  not  appear  to  have  concerned  with  the  question  as  to  how 
been  necessary  to  a  decision  of  the  case,  the  funds  derived  from  the  judgment 
said :  *'  The  complaint  in  this  case  is  in  shall  be  distributed,  since  that  question 
the  nature  of  a  creditors'  bill,  and  look-  is  not  before  us.  It  may  be  true  that 
ing  to  the  equity  doctrine  applicable  if  there  are  other  creditors  they  will 
to  such  a  case  we  find  that  the  rule  is  be  entitled  to  share  in  the  avails  of  the 
that  the  courts  let  in  all  creditors  who  judgment  when  it  is  enforced,  but  that 
make  seasonable  and  appropriate  appli-  is  nothing  to  the  purpose." 
cation.  »  »  »  The  principle  embodied  LovlaUuiJi. — Under  Rev.  Civ.  Code 
in  the  maxim  that  '  equality  is  equity '  La.,  art.  1977,  a  creditor  cannot,  by 
has  been  enforced  by  our  decisions,  the  simple  fact  of  being  the  first  to 
They  have  given  it  practical  effect  by  bring  a  revocatory  action,  exclude 
holding  that  creditors  should  all  be  other  creditors  from  joining  in  the 
permitted  to  participate,  upon  due  ap-  attack,  and  participating  with  him  in 
plication,  in  the  proceeds  of  property  the  benefit  of  the  judgment.  "The  fair 
fraudulently  conveyed."  The  follow-  and  equitable  meaning  of  the  article 
ing  cases  were  cited  by  him,  none  of  is  that  when  creditors  commence 
which  support  his  position :  Johnson  the  prosecution  of  their  rights  about 
V.  Waters,  11 1  U.  S.  640;  Barton  v,  the  same  time,  and  use  proper  dili- 
Br3rant,  2  Ind.  189,  and  Vestal  v.  Al-  gence  afterwards,  one  should  not  have 
len,  9^  Ind.  268,  wherein  the  object  of  an  exclusive  privilege  on  the  property 
the  bills  was  to  set  aside  fraudulent  simply  because  his  suit  was  first  com- 
conveyances  made  by  a  decedent ;  Pen-  menced.  It  would  be  an  unjust  inter- 
dleton  t;.  Perkins,  49  Mo.  565,  and  pretation  to  give  the  law,  in  many 
Towns  V,  Smith,  115  Ind.  480,  in  which  cases.  The  case  might  be  different  if 
no  such  question  arose  and  no  such  it  was  apparent  that  one  of  the  cred- 
doctrine  was  adverted  to;  Hartshorn  itors  had  slept  upon  his  rights,  and 
V,  Eames,  31  Me.  93,  wherein  there  neglected  to  assert  them  wi&  reason- 
was  no  question  as  to  the  right  of  able  diligence."  Walton  v,  Bemiss,  16 
creditors  other  than  the  plaintiffs  to  La.  144. 

participate  in  the  fruits  of  the  litiga-        In  Wast  VlrglnUi,  a  suit  to  set  aside  a 

tion,  and  a  decree  was  rendered  for  the  fraudulent  conveyance,  and  to  enforce 

payment  of  the  plaintiffs  only ;  Field  v,  the  lien  of  a  judgment  upon  the  land 

Holzman,  93    Ind.   205,  wherein    the  conveyed,  must  be  in  behalf  of  all  the 

court  held  merely  that  it  was  permis-  judgment    creditors,   and  the  decree 

sibU  for  more  than  one  creditor  to  join  should    direct    the    commissioner  to 

in  a  suit  for  an  injunction  to  prevent  a  convene  the  creditors  before  him  by 

debtor  from  fraudulently  disposing  of  publication,  and  afford  them  an  oppor- 

his  property ;  Voorhees  v.  Carpenter,  tunity  to  present  their  claims.   Pap- 

127  Ind.  300,  wherein  the  same  learned  penheimer  v.  Roberts,  24  W.  Va.  709. 
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plus  remaining  should  go  to  the  fraudulent  grantee  and  not  to 
the  debtor  or  his  legal  representatives.^ 

b.  Suits  to  Subject  Property  Not  Reachable  by  Execu^ 

TION. — Likewise,  in  suits  to  subject  choses  in  action,  equitable 
interests,  property  held  in  trust,  etc.,  the  creditor  of  a  living 
debtor  acquires  a  lien  and  is  entitled  to  be  paid  first.' 

SvlMaqiMnt   Attaelunent  BvtU.  —  Bj  ing  neither  parties  nor  privies ;  Zoll  v» 

the  institution  of  a  creditors'  bill  to  Soper,  75  Mo.  460,  holding  that  the 

set  wde  a  fraudulent  conveyance,  and  fraudulent  grantee  of  a  decedent  is  en- 

a    decree  enjoining  the   debtor   and  titled  to  anj  surplus  remaining  after 

fraudulent  grantee  from  conveying  or  the  payment  of  debts, 

alienating  the  debtor's  interest  in  the  But  see  Ballantine  v.  Beall,  4  111. 

premises,  an  equitable  lien  is  acquired  203,  wherein  it  was  held  that  a  decree 

by  the  plaintiff  which  cannot  be  di-  declaring  the  title  to  be  in  the  heirs  of 

vested  by  subsequent  attachment  suits,  a  deceased  debtor  who  had  made  a 

instituted  by  the  fraudulent  grantees,  fraudulent  conveyance,  which  decree 

against  the  debtor.    Sheafe  v,  Sheafe,  was  made  merely  to  enable  the  cred- 

40  N.  H.  516.  itors  to  subject  the  land  to  the  pay- 

Statiita  Dispenaliif  wltti  JadgSMnt. —  ment  of  their  debts,  was  free  from 

Where  a  creditor,  by  statute,  is  per-  objection. 

mitted  to  file  a  bill  to  set  aside  a  fraudu-  2.  Rugely  v.  Robinson,  19  Ala.  404 ; 
lent  conveyance  without  first  obtain-  Mathews  v.  Mobile  Mut.  Ins.  Co.,  75 
ing  a  judgment  at  law,  he  acquires  Ala.  85,  citing-  Lucas  v.  Atwood,  2 
a  Tien  and  is  entitled  to  priority  of  Stew.  (Ala.)  378,  and  Eaton  v.  Patter- 
payment  over  other  creditors  at  large,  son,  2  Stew.  &  P.  (Ala.)  9;  Evans  v, 
Evans  v.  Welch,  63  Ala.  250,  hold-  Welch,  63  Ala.  250 ;  Fleming  v.  Graf- 
ing  that  the  complainant,  by  filing  his  ton,  54  Miss.  79;  Halsted  v,  David- 
bill,  acquires  a  lien  which  is  superior  son,  10  N.  J.  Eq.  290 ;  Whitney  v, 
to  that  of  a  subsequent  judgment  Robbins,  17  N.  J.  Eq.  360,  wherein 
creditor,  and  that  the  title  of  a  pur-  it  is  said  that  the  relief  given  is 
chaser  under  a  decree  setting  aside  for  the  creditor  who  uses  superior 
th^  fraudulent  conveyance  is  para-  diligence  and  that  neither  creditors 
mount  to  that  of  a  purchaser  at  an  at  large  nor  judgment  creditors  are 
execution  sale  under  a  judgment  ren-  entitled  to  share  with  him  the  benefits 
dered  after  the  filing  of  the  bill;  of  the  proceedings  until  he  is  sat- 
Brooks  V.  Gibson,  7  Lea  (Tenn.)  271 ;  isfied. 

Wallace  v.  Treakle,  27  Gratt.  (Va.)  Weed  v.  Pierce,  9  Cow.  (N.  Y.)  722, 

479.  wherein  Walworth,  J.,  says:   "There 

1.  VanWyck  v.  Baker,  10  Hun  (N.  can  be  no  more  injustice  in  consider- 

Y.)  39,  wherein  it  was  considered  er-  ing  the  commencement  of  the  first  suit 

roneous  to  direct  the  surplus  after  pay-  in  equity  by  an  execution  creditor  as 

ing  the  complainant  to  be  paid  to  the  giving  him  a  preference  there,  than 

Jpdgment    debtor ;     U.    S.    Bank    v,  there  is  in  giving  a  preference  to  the 

Burke,  4  Blackf .  (Ind.)  141,  wherein  it  creditor  who  has  obtained  a  specific 

was  held  that  the  heirs  of  a  decedent  lien  upon  the  property  of  his  debtor  by 

who  made  the  fraudulent  conveyance  a    prior    seizure    on  his  execution  at 

were  not  entitled  to  any  surplus  re-  law.     If   the    creditor  whose  execu- 

maining  after  the  debts  had  been  paid ;  tion  is  first  returned  tmsatisfied  pursues 

Bachman  v,  Sepulveda,  39  Cal.  ^8,  in  the    race  of    legal  diligence    by  the 

which  case  an  action  was  brought  to  commencement  of   a    suit   here,    he 

set  aside  a  fraudulent  conveyance  made  will  obtain  the  reward   of  his  vigil- 

by  a  decedent  against  the  decedent's  ance." 

widow  and  children  and  the  fraudulent  The  doctrine  finds  support  in  the 

grantee,  and  it  was  held  that  a  judg-  following  cases  also:  Utica  Ins.  Co.  v. 

ment  should  not  have  been  rendered  Power,  3  Paige  (N.Y.)  365;  Price  v, 

against  the  grantee  in  favor  of  the  Church,  Clarke  Ch.  (N.Y.)  358;  Bd« 

decedent's  estate,  because  administra-  meston  v,  Lyde,  i  Paige  (N.  Y.)  ^7; 

tors  subsequently  appointed  could  not  M'Dermutt  v.  Strong,  4  Johns.  Ch. 

avail  themselves  of  the  judgment,  be-  (N.  Y.)  687,  wherein  it  is  said  that 
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Prioritj  OMaiiwd  by  Ownar  of  Juior  Jndgmmt. — Of  two  creditors  who 
file  bills  to  reach  equitable  assets  and  choses  in  action  of  the 
debtor,  the  creditor  whose  bill  is  first  filed  is  entitled  to  priority 
of  payment,  although  his  is  a  junior  judgment.^ 

Squitoble  Levy. — A  suit  in  chancery  by  a  judgment  creditor  to 
subject  land  fraudulently  conveyed  by  the  debtor,  or  to  reach 
property  which  cannot  be  come  at,  to  be  taken  by  execution,  has 
been  aptly  termed  "  an  equitable  levy."  * 

the  lien  acquired  by  the  filing  of  the  burn,  59  Wis.  24;    Bragg  v,  Gajnor, 

bill  is  not  affected  by  the  subsequent  85  Wis.  468. 

assignment  by  the  debtor,  even  though  In   New  HawipglitTt,  a    creditor,    by 

such  assignment  be  for  the  benefit  of  filing  a  general  bill  for  discovery  under 

creditors  generally;  Smith  v. ,  the  statute  (Act  July  a,  1845,  c.  234), 

4  Edw.  Ch.  (N.  Y.)  653;  Storm  v.  without  specifying  any  (Murticular 
Waddell,  2  Sandf.  Ch.  (N.  Y.)  494;  property,  does  not  acquire  any  Hen 
Albany  Ci^  Bank  v.  Schermerhom,  9  upon  all,  or  any  part,  of  the  debtor's 
Paige  (N.  Y.)  372;  Boynton  v.  Raw-  property  which  cannot  be  taken  on  ex- 
son,  Clarke  Ch.  (N.  Y.)  584;  Beck  ecuti ^n,  because  it  is  the  policy  of  the 
V.  Burdett,  i  Paige  (N,  Y.)  305;  laws  of  the  state  to  *' substitute  for 
Eager  v.  Price,  2  Paige  (N.  Y.)  333;  general  liens  those  of  a  specific  class ;" 
Corning  v.  White,  2  Paige  (N.  Y.)  and  the  remedy  of  the  creditor  who 
567;  Clarkson  v.  DePeyster,  3  Paige  wishes  to  acquire  a  specific  lien  is 
(N.   Y.)  320;     Bloodgood    v,   Clark,  either  by  attachment  or  trustee  proc- 

4  Paige  (N.  Y.)  574;  Ames  v.  Blunt,  ess.     Chase    v.   Searles,    45    N.    H. 

5  Paige  (N.  Y.)  13;   Burrall  v,  Les-  511. 

lie,    6    Paige    (N.  Y.)  445,  wherein        Effect  of  SUto  Btatuto  wh«re  Bolt  la 

it  was  held,  eight  creditors' bills  hav-  Brought   In    United   States  Court. — ^A 

ing  been  filed  against  the  same  judg-  United  States  court,  upon  vacating  a 

ment  debtors,  that  the  creditors  had  fraudulent  conveyance,  may  adjudge 

priorities  according  to  the  seniority  of  payment  to  the  complainant    before 

their  bills;  Lansing  ?'.  Easton,  7  Paige  other    creditors,     notwithstanding    a 

(N.  Y.)  364;  Storm  v.  Badger,  8  Paige  state  statute  (Act  Ohio,  April  6,  1859, 

(N.  Y.)   130;  Grosvenor  v.  Allen,  9  ^   17)   providing    that    all  fraudulent 

Paige  (N.  Y.)  74;  Lentilhon  r.  Moffat,  conveyances  "shall  inure  to  the  equal 

I  Edw.  Ch.  (N.  Y.)  451;  Watson   v,  benefit  of  all  creditors,  in  proportion 

LeRow,  6  Barb.  (N.  Y.)  481 ;  Macy  v,  to    the    amount    of    their    respective 

Jordan,  2  Den.  (N.  Y.)  572;  Roberts  claims;"  the  decision  being  based  upon 

V.  Albany,  etc.,  R.  Co.,  25   Barb.  (N.  the  ground  that  United  States  courts 

Y.)  662;   Paton  V.  Wright,  15   How.  sitting  in  chancery  are  governed  by 

Pr.  (N.  Y.  Super.  Ct.)  jSi;  Brown  v.  the  principles  and  usages  of  courts  of 

Nichols,  42  N.  Y.  30;  Green  v.  Gris-  equity,  as  peculiar  to  themselves,  and 

wold,  15  Civ.  Pro.  Rep.  (N.  Y.  Super,  as  contradistinguished  from  courts  of 

Ct.)  220, 17  N.  Y,  St.  Rep.  757 ;  Lynch  common  law,  and  also  upon  Act  Cong., 

V.   Johnson,  48  N.  Y.  27;   Tolles  v.  May  8, 1792,  which  requires  "the  mode 

Wood,  x6  Abb.   N.   Cas.  (N.  Y.  Ct.  of  proceedings  in  suits  in  equity  to  be 

App.)  I ;  Williams  v.  Thorn,  70  N.  Y.  in  accordance  with  the  principles  and 

270;   Knower  v.  Central   Nat.  Bank,  usages  of  courts  of  equity."  Burt  v. 

124  N.  Y.  552;   Kitchen  v,  Lowery,  Keyes,    i   Flipp.    (U.    S.)    61,  citing 

137    N.    Y.    53;    McRary    v.    Fries,  M'Farlane  v.  Griffith,  4  Wash.  (U.  S.) 

4    Jones    Eq.    (N.    Car.)     233;     Cin-  585,  Suydam  v.  Broadnax,  14  Pet  (U. 

cinnati    v,   Hafer,    49   Ohio    St.    60;  S.)  67,   and  Green  v.  Creighton,   23 

Barret  v.  Reed,  Wright  (Ohio)  700;  How.  (U.  S.)  90. 
Douglass  V.  Huston,  6  Ohio  156;  Miers        1.  Wheeler    v.   Wheedon,   9  How. 

V,  Zanesville,  etc.,  Turnpike  Co.,   13  Pr.   (N.  Y.  Supreme  Ct.)  293;  Boim- 

Ohio  198;  Burt  v,  Keyes,  i  Flipp.  (U.  ton  v,  Rawson,  Clarke  Ch.  (N.  V.) 

S.)  61,  ciiing  the  three  last-mentioned  585. 

cases;  Miller  v.  Sherry,  2  Wall.  (  U.        2.  Miller  v.  Sherir,  2  Wall.  (U.  S.) 

S.)  248;    Waterman   v.  Cochran,    12  248 ;  Tilford  t^  Burnham,  7  Dana  (Kjr.) 

Vt.  ^g^i^er  Bennett,  Ch. ;  In  re  Mil-  109;  Hines  v,  Duncan,  79  Ala.  IIS. 
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lorriM  of  ProeoM. — Although  in  common  parlance  the  expression 
"  filing  of  the  bill "  is  used  to  denote  the  commencement  of  the 
suit,  the  issuance  and  service  of  the  subpoena,  or  the  making  of 
a  bona  fide  attempt  to  serve  it  after  the  bill  has  been  filed,  is  the 
actual  commencement  of  the  suit* 

c.  Suits  by  Creditors  of  Decedents. — Where  the  action 
is  brought  by  the  creditors  of  a  decedent,  for  an  accounting  and 
satisfaction  out  of  the  assets  of  the  decedent's  estate,  the  com- 
plaining creditor  or  creditors  acquire  no  Hen,*  and  this  rule  pre- 
vails in  suits  to  set  aside  fraudulent  conveyances  made  by  the 
decedent;*  and,  accordingly,  in  such  suits  a  decree  is  rendered  for 

1.  Fitch  V.  Smith,  lo  Paige  (N.  Y.)  the  question  whether  or  not  the  cred- 

9;  Webb  V.  Pell,  i  Paige  (N.  Y.)  564;  itor  who  files  the  bill  is  entitled  to 

Safford  v,  Douglas,  4  Edw.  Ch.  (N.  Y.)  priority  of  payment,  where  he  files  the 

537»   holding  that  the    creditor  who  bill  in  behalf  of  himself  and  all  other 

first    has    the    subpoena    served    ac-  creditors,  and,  but  for  the  form  of  his 

quires  a  priority  of  lien ;    Myrick  v.  bill,  would  have  obtained  a  preference. 

Selden,   36    Barb.  (N.   Y.)   15,  hold-  In  Jones  v.  Fayerweather,  46  N.  J, 

ing  that    the  lien  is  created   at  the  Eq.  337,  it  was  held  that  the  complain- 

time  of  the  service  of    process    and  ants  could  obtain  no  preference  over 

injunction  upon  the  judgment  debtor,  other  creditors,  because  the  form  of 

and  not  at  the  time  of  service  upon  his  the  bill  excluded   the  idea  that  any 

fraudulent  grantee;    Boynton  v.  Raw-  creditor  or  any  class  of  creditors  were 

son,  Clarke  Ch.(N.  Y.)  584;  Holbrook  to    obtain    any  preference    over    the 

V,  Ford,  153  111.  633 ;  McRary  v.  Fries,  others.     But  see,  contra^  Green  v.  Grls- 

4  Jones  Eq.  (N.  Car.)  233;  Jones  v,  wold,  15  Civ.  Pro.  Rep.  (N.  Y.  Super. 

Fayerweather,  46  N.  J.  Eq.  237;  Mil-  Ct.)  220,  17  N.  Y.  St.  Rep.  757. 

ler  V.    Sherry,   2  Wall.    (U.S.)  237,  8.  Scott  v.  Ware,  64  Ala.  174;  Freed- 

holding  that  the  bill  operates  as  a  lis  man's  Sav.,  etc.,  Co.  v.  Earle,  no  U. 

/eitdf^ff J  as  to  purchasers  from  a  fraud-  S.  710;   Hancock  v.  Wooten,  107  N. 

ulent  grantee  only  from  the  time  of  Car.  9;  Finney  v,  Bennett,  27  Gratt. 

the     service    of    process     upon     the  (Va.)  365;  Huneke  x;.  Dold  (N.  Mex. 

grantee;  Suydam  v,  Beals,  4  McLean  1893),  32  Pac.  Rep.  45. 

(U.  S.)  12.  8.  Richardson  v,    Smallwood,   Jac 

In  7>iiif0J5«e,  "  it  is  the  filing  of  the  552;  Bethel  v.  Stanhope,  Cro.  EUz. 

bill  that  gives  the  Hen,"  under  Code  810;   Shears  v.   Rogers,  3  B.  &  Ad. 

Tenn.,  $  4286,  providing  that  the  cred-  362,  23  E.  C.  L.  96;  Jackson  v.  Mc- 

itor  shall  have  a  lien  "  upon  property  Nabb,   39  Ark.    in,   ciVinr^  Clark  v, 

from  the  filing  of  his  bill."    House  v.  Shelton,    16  Ark.  479;   Chambers  v, 

Swanson,  7  Heisk.  (Tenn.)  32.  Sallie,  29  Ark.  A07;  Birely  v,  Staley,  5 

iBStltiitloii  of  Two  or  More  Suite  on  Gill  &  J.   (Ma.)   432;    Robinson   v, 

XbM  Same  Day. — Where  two  or  more  Stewart,    10    N.    Y.    189;     Lore    v. 

bills  are  filed  and  the  subpoenas  are  Dierkes,  16  Abb.  N.  Cas.  (N.  Y.  Su- 

served  on  the  same  day,  the  creditor  per.  Ct.)  47;  Brockman  v.  Bowman, 

who   has  a  subpoena  served  first    is  i   Hill  Eq.    (S.   Car.)  338;  Vestal  v, 

entitled  to  priority,    and    the    court  Allen,  94  Ind.  268 ;  Bottorff  v.  Covert, 

will  look    to    the  hour  and    minute.  90  Ind.  508;  Willis  v,  Thompson,  93 

Safford  v.   Douglas,  ±  Edw.  Ch.  (N.  Ind.  62;  Barton  v,  Bryant,  2  Ind.  189; 

Y.)   537,    wherein  M'Coun,  V.  Ch.,  Carr  v,    Huette,   73  Ind.   378,  citing 

after  referring  to  the  preference  aris-  Butler  v.  JaSmyy  12  Ind.  504;  Rains  v. 

ins  from  priority  in   point  of  time,  Rainey,  11  Humph.  (Tenn.)  261,  ci7fW 

said :    **  The    complainant  •  »  •   ob-  Mosier    v.    Zimmerman,    5    Humph, 

tained  it  in  this  instance  by  filing  his  (Tenn.)  62. 

bill  and  serving  his  subpoena  a  few  But  see  the  dictum  of  Napton,  J.,  in 

minutes  before  the  other  complain-  George  v,  Williamson,  26  Mo.  190, 

ants."  that,  in  those  cases  where  a  creditor 

BmBrontfitlnBelialf  of  AllOrodlton.  files  a  bill  in  equity  to  set   aside  a 

*-The  authorities  are  in  conflict  upon  fraudulent  conveyance  made  by  a  de- 
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an  account  of  all  the  outstanding  and  unsatisfied  debts  of  the 
decedent,  which  decree  is  considered  as  being  in  favor  of  all  the 
creditors  of  the  estate,  and  as  authorizing  them  to  come  in  and 
present  their  claims.* 

cedent,  *'it  seems  to  be  the  better  master]  fixed,  were  to  be  excluded 
opinion  that  the  creditor  who  first  files  from  the  benefit  of  the  decree ;  and 
his  bill  obtains  a  priority  and  is  enti-  that  those  persons  not  parties  to  the 
tied  to  be  first  paid  from  the  proceeds  suit  who  should  come  in  before  the 
of  the  sale,  if  a  sale  is  decreed.''  Cit-  master  to  prove  their  debts,  were,  be- 
in^  U.  S.  Bank  v.  Burke,  4  Blackf .  fore  thej  should  be  admitted  creditors, 
(Ind.)  141,  wherein  it  is  said,  *'  such  a  to  contribute  to  the  plaintiff  their  pro- 
bill,  Uie  instant  it  is  filed,  becomes  a  portion  of  the  expense  of  the  suit  to  be 
specific  lien,  and  the  creditor  who  settled  by  the  master.'  "  Citing-  Vates 
first  files  his  bill  obtains  a  priority  v,  Hambly,  2  Atk.  363 ;  Jesus  College 
and  preference  over  the  other  credi-  v,  Bloome,  3  Atk.  263 ;  Joseph  v.  Mott« 
tors  as  a  reward  of  his  legal  dili-  Prec.  Ch.  79;  Darston  v,  Orford, 
gence."  Prec.  Ch.  188,  3  P.  Wms.  401;  Rob- 
But  the  latter  dictum  does  not  state  inson  v,  Tonge,  3  P.  Wms.  398 ;  Mor- 
the  rule  finally  announced  in  Indiana,  rice  v.  Bank  of  England,  Cas.  temp, 
as  will  be  seen  upon  examination  of  Talb.  218,  4  Bro.  P.  C.  287;  Sniith 
the  cases  from  that  state  hereinbefore  v.  Stiles  Eyles,  2  Atk.  385 ;  Perry  t;. 
cited.  Phelips,  10  Ves.  Jr.  34,  wherein  L.ord 
In  Pemuylvanla,  the  court  sets  Eldon  said  that  a  mere  decree  for  an 
aside  a  fraudulent  conveyance  made  account  on  demand  of  the  creditor, 
by  a  decedent  only  as  to  the  complain-  and  of  the  assets  in  the  hands  of  ^e 
ing  creditors.  Quiescent  creditors,  if  executor,  with  a  mere  direction  for 
there  be  any,  cannot  take  advantage  of  payment  out  of  the  result  of  that  ac- 
the  proceeding.  Fowler's  Appeal,  87  count,  would  not  prevent  the  executor 
Pa.  St. 449, yb//(7'K/f»^Shulze's  Appeal,  from  paying  a  judgment;  Martin  v. 
I  Pa.  St.  251,  and  Tomb's  Appeal,  9  Martin,  i  Ves.  211,  wherein  it  was  said 
Pa.  St.  61.  that  the  constant  course  of  the  court 
1.  Pharis  v.  Leachman,  20  Ala.  662 ;  on  a  decree  for  sale  in  satisfaction  of  a 
Scott  V,  Ware,  64  Ala.  174;  Vansyckle  joint  creditor,  not  only  in  case  where 
V,  Richardson,  13  111.  171 ;  McDoug-  it  was  on  behalf  of  himself  and  others, 
aid  V,  Dougherty,  11  Ga.  570;  Brooks  but  even  where  the  bill  was  for  the 
V.  Dent,  A  Md.  Ch.  473 ;  Gibson  v.  satisfaction  of  his  own  particular  debt, 
McCormicK,  10  Gill  S  J.  (Md.)  65;  was  to  direct  an  accoimt  of  all  the  bond 
Thompson  v.  Brown,  4  Johns.  Ch.  (N.  debts  of  the  ancestors,  with  liberty  to 
Y.)  619;  Dobson  v.  Simonton,  93  N.  the  creditors  to  come  in  for  a  satisfac- 
Car.  268 ;  Simmons  v,  Whitaker,  2  tion,  thereby  settling  the  rule  that  in  a 
Ired.  Eq.  (N.  Car.)  129;  Duerson  v.  suit  against  the  heir  it  inures  for  the 
Alsop,  27  Gratt.  (Va.)  229;  Hurn  v,  benefit  of  all  the  creditors  against  the 
Keller,  79  Va.  415 ;  Ewing  v,  Fergu-  heir,  and  throws  the  entire  distribution 
son,  33  Gratt.  ( Va. )  558 ;  Stephenson  v.  of  the  assets  of  the  heir  into  the  court ; 
Taverners,  9  Gratt.  (Va.)39i8;  Harvey  Douelas  t;.  Clay,  cited  in  Perry  v. 
V.  Steptoe,  17  Gratt.  (Va.)  289;  Old  Phelips,  10  Ves.  Jr.  40;  Brooks  v. 
Dominion  Bank  v,  Allen,  76  Va.  200;  Reynolds,  i  Bro.  C.  C.  183;  Goate  v. 
Kent  V.  Cloyd,   30  Gratt.  (Va.)   555;  Fryer,  2  Cox  201;  Hardcastle  v.  Chet- 


Simmons  v.  Lyles,  27  Gratt.  ( Va. )  922 ;  tie,  4  Bro.  C.  C.  163 ;  Rush  v,  Higgs,  a 

Paxton  t;.  Rich,  85  Va.  378.  Ves.  Jr.  638;    Paxton  v,  Douglas,   8 

"  Tlie  BngUBh  Praotloa,"  as  said  by  Ves.  Jr.  520,  wherein  Lord  Eldon  said 

Chancellor    Kent,     in  Thompson    v.  that  it  was  well  settled  that  a  decree 

Brown,    4   Johns.   Ch.  (N.    Y.)    619,  for  administration  of  assets  was  a  de- 

"  seems  now  to  be  to  direct  the  master  cree  in  the  nature  of  a  judgment  for  all 

'  to  take  an  account  of  what  was  due  to  creditors ;  Largan  v.  Bowen,  i  Sch.  & 

the  plaintiff,  and  to  all  other  of  the  Lef.  206,  wherein  Lord  Redesdale  said 

creditors  of  the  testator  or  intestate,  that  if  a  creditor  at  law  could  obtain 

*  *  *  and  that  those  who  should  not  judgment  before  a  decree,  he  would 

come  in  and  prove  their  debts  by  a  have    obtained  a  priority,    and   that 

peremptory  time,  to  be  by  him  [the  chancery  would  not  restrain  creditors 
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Although  other  creditors  than  the  complainants  are  permitted 
to  come  in  under  a  general  decree,  yet  it  is  the  better  practice  to 

incorporate  into  the  decree  an  express  provision  for  the  pre- 
sentation of  claims  by  other  creditors.^  But  each  creditor,  where 
the  fund  is  not  sufficient  to  pay  all  the  creditors,  is  allowed  to 

at  law  against  executors  merely  on  a  who  mightotherwise  make  no  claim  up- 
hill filed  bj  other  creditors,  but  that  on  the  defendants  or  the  fund  in  their 
upon  a  decree  being  obtained,  the  hands,  a  method  has  been  devised  of 
court  would  proceed  on  the  ground  permitting  the  complainants  to  prose- 
that  the  decree  was  a  judgment  in  cute  in  behalf  of  themselves  and  all 
favor  of  all  the  creditors,  and  that  all  others  standing  in  the  same  situation 
ought  to  be  paid  according  to  their  who  maj  afterwards  elect  to  come  in 
priorities  as  they  then  stood ;  Gilpin  and  claim  as  parties  to  the  suit,  and 
V.  Southampton,  i8  Ves.  Jr.  469,  bear  their  proportion  of  the  expenses  of 
wherein  Lord  Eldon  said  that  such  the  litigation.  If  such  parties  neglect  to 
suits  were  generally  by  the  executor  in  come  in  under  the  decree  after  a  rea- 
the  name  of  a  creditor,  and  that  the  ob-  sonable  notice  to  them  for  that  purpose, 
ject  was  to  give  a  judgment  to  all  the  the  fund  will  be  distributed  without 
creditors,  and  to  secure  a  distribution  reference  to  any  unliquidated  or  un- 
of  the  assets  without  preference  to  any;  settled  claims  which  they  might  have 
and  Brady  v,  Sheil,  i  Campb.  148,  had  upon  the  same.  But  if  the  rights  of 
wherein  Sir  James  Mansfield  said  that  such  absent  parties  are  known  and  as- 
a  creditor  of  a  deceased  insolvent  certained  by  the  proceedings  in  liie 
might  always  be  compelled,  through  suit,  provision  will  be  made  for  them 
the  medium  of  a  court  of  equity,  to  in  the  decree.  *  *  *  In  either  case  the 
take  an  equal  distribution  of  the  assets  court  will  protect  the  defendants 
without  preference  to  any,  and  that  it  against  any  further  litigation  in  re- 
was  only  necessary  for  a  friendly  bill  spect  to  the  fund."  Citing  Anony- 
to  be  filed  against  the  executor  to  ac-  mous,  9  Price  210,  and  Farrell  v. 
count,  and  that  after  the  decree  the  Smith,  3  B.  &  B.  543.  It  is  to  be  noted 
chancellor  would  enjoin  any  of  the  that,  although  the  case  from  which  the 
creditors  from  proceeding  at  law.  foregoing  lang^ge   is  quoted  was  a 

1.  Marsh   v.  Burroughs,    i   Woods  suit  by  legatees,  yet  the  rule  was  laid 

(U.  S.)  463,  wherein  it  is  said  to  be  down    as    belonging  equally  well   to 

necessary  to  frame  the  decree  in  such  a  suits  by  creditors, 
manner  that  all  the  creditors  may  be        See  further  Williamson  v,  Wilson,  i 

brought  in  for  their  distributive  share.  Bland  (Md.)  440,  wherein  Bland,  Ch., 

the  suit  being  by  creditors  of  a  corpora-  says:  "It  is  indispensably  necessary, 

tion;  Marble  CityLand,etc.,Co.7;.Gold-  before  any  distribution  can  be  made,  or 

en  (Ala.  1895))  ^7  S^*  ^^P*935)  where-  satisfaction  awarded  to  any  of  the  cred- 

in  an  instruction  to  the  registrar  not  itors,  that  they  should  be  called  on  by 

to  advertise    for    other    creditors    to  publication  in  some  newspaper  or  other 

come  in    and    present    their    claims,  public  notice,  to  file  the  vouchers  of 

merely  because  other  creditors  failed  their  claims  in  the  chancery  office,  on 

to  join  the  complainant  in  the  suit,  or  before  a  specified  day,  most  com- 

was  considered    of  doubtful    propri-  monly  four  months  after  the  day  of  liie 

cty.  first  publication ;  but  a  shorter  period 

See  also  Hallett  v.  Hallett,  3  Paige  may  be  limited  where  the  funds  are 

(N.  Y.)  15,  wherein  Chancellor  Wal-  small,  or  the  transactions  appear  to  bd 

worth  said  that  in  the  case  of  creditors  but  little  dispersed.   After  the  time  al- 

of  an  insolvent  estate,  all  the  parties  lowed  to  the  creditors  for  bringing 

interested  in  the  fund  must  in  general  in    their    claims    has    expired,    tho 

be  brought  before  the  court,  so  that  auditor,  at  the  instance  of  any  one 

there  may  be  but  one  account  and  one  concerned,  may  make  and  report  an 

decree  settling  the  rights  of  all.    He  account  distributing  the  whole  of  thd 

farther  says :  *<  In  these  cases,  to  rem-  funds  in  full  satis&ction,  or  in  dud 

edy    the    practical  inconvenience    of  proportion  among  the  creditors,  glY* 

°^^ng&  great  number  of  parties  to  the  ing  a  preference  to  those  who  majf 

suit,  and  compelling  those  to  litigate  appear  to  be  entitled  to  it,'' 

611  Volume  V. 


Vhe  B«aM.  CREDITORS'  BILLS.        IMitrilmtioii  of  Fud. 

dispute  the  claim  of  any  other  person  claiming  to  be  a  creditor.^ 
d.  Payment    of  Debts  according  to  Dignity.— Where 

more  than  one  creditor  is  entitled  to  payment  each  claim  b  paid 
according  to  its  dignity,  and  where  there  are  several  creditors, 
each  having  claims  in  the  same  class,  a  ratable  distribution  is 
made  among  them  ;^  and  the  rights  of  creditors  having  liens  by 
judgment,  mortgage,  or  otherwise,  are  not  disturbed.' 

1.  Wordsworth  v.  Davis,  75  N.  Car.  and  the  appointment  of  a  receiver,  do 

159 ;  Overman  v.  Grier,  70  N.  Car.  693 ;  not  defeat  a  lien  by  attachment  which 

O'Brien  v.  Browning,  11  Hun  (N.  Y.)  another  creditor   had    previously  ac« 

179;  Kanawha  Valley  v.  Wilson,  35  W.  quired. 

Va.  343.  See  further  Thompson  v.  Brown,  4 

And  any  creditor  has  a  right  to  plead  Johns.  Ch.  (N.  Y.)  619,  wherein  Chan- 
the  statute  of  limitations  as  a  bar  to  cellor  Kent  says  that  a  creditor  wiio 
the  claims  of  the  other  creditors.  Wil-  does  not  choose  to  come  in  under  the 
liamson  v,  Wilson,  i  Bland  (Md.)  decree  is  not  obliged  to  give  up  his 
434;  Strike's  Case,  i  Bland  (Md.)  57;  legal  preference  as  a  specialty  creditor 
Wordsworth  v.  Davis,  75  N.  Car.  159.  over  a  simple  contract  creditor  in  re- 
See  also  Darrington  v.  Borland,  3  spect  to  his  claim  upon  the  legal  as- 
Port.  (Ala.)  9,  in  support  of  the  right  sets;  and  Nussbaum  v.  Price,  80  (H. 
to  urge  the  statute  of  limitations  305,  holding  that  where  the  bill  seeks 
against  a  demand  presented  to  the  to  set  aside  a  fraudulent  conveyance  of 
master.  chattels  and  makes  attaching  creditors 

8.  Birely  v,  Staley,  5  Gill  &  J.  (Md.)  parties  defendant,  it  is  error  to  decree 

433,  holding  that  in  a  suit  to  set  aside  that  such  attaching  creditors  should 

a  fraudulent   conveyance  made    by  a  have  their  attachment  merged  in  and 

decedent,  the  fund  will  be  distributed  tried  with  the  creditors'  bill,  since  they 

according  to  the  priorities  as  they  ex-  can  be  heard  and  their  rights  be  pro- 

isted  at  the  time  of  the  debtor's  death,  tected  as  parties  defendant  to  the  cred- 

and  that  all  creditors  who  had  not  re-  itors'  bill. 

covered  judgments  in  the  lifetime  of  Decree  Becognlilng  BlglLte  of  Mert- 

the  debtor  are   entitled    to  come  in  gairee. — In  a  suit  by  a  judgment  cred- 

fari  passu.  itor  to  subject  to  the  payment  of  his 

Bustard  v,  Dabney,  j.  Ohio  68,  hold-  judgment  the  interest  of   the  mort- 

ing  that  after  the  deatn  of  the  debtor  gagor  in  the  mortgaged  premises,  a 

no  lien  can  be  acquired  by  filing  a  decree  recognizing  the  rights  of  the 

creditors'  bill,  and  that  the  creditors  mortgagee  to  be  paramount  to  those 

must  be  paid  pro  rata^  the  only  priv-  of  the  plaintiff  cannot  be  objected  to 

ileged  debts  being  those  contracted  in  by  the  mortgagee,  because  the  court 

the  last  sickness  of  the  decedent  and  established  the  judgment  as  a  lien  upon 

for    funeral    charges;     Robinson    v.  the    premises.     Dunton    v,    McCook 

Allen,  85  Va.  731,  holding  that  the  (Iowa,  1895),  61  N.  W.  Rep.  977. 

debts  should  be  paid  in  the  order  of  Blglita  of  OtHer  Judgment  Gredlton.— 

their  dignity  and  not  pari  passu.  In  Scouton  v.  Bender,  3  How.  Pr.  (N. 

8.  Morsel!  v,  Washington  First  Nat.  Y.   Supreme  Ct.)    185,  the  premises 

Bank,  91  U.  S.  357,  holding  that,  al-  fraudulently  conveyed  had  been  sold 

though  a  creditor  filing  a  bill  to  sub-  by  a  receiver,  and  the  court  was  ad^ed 

ject  a  residuary  trust  acquires  a  lien,  for  instructions  regarding  the  distribn- 

yet  his  judgment  must  be  postponed  tion  of  the  fund.     It  was  held  that  the 

to  debts  secured  by  other  deeds  of  complainant    who   had  obtained  the 

trust  made  before  the  filing  of  the  bill,  earliest  judgment  was  entitled  to  befirst 

but  subsequently  to  the  rendition  of  paid,  but  that  a  creditor,  not  a  party 

the  complainant's  judgment.  Cited  in  complainant,    who   had    recovered  a 

Freedman's  Sav.,  etc.,    Co.  v.  Earle,  judgment  prior  in  date  to  any  of  the 

no    U.    S.    710;    Bank    of    Mutual  judgments  of  the  complainants,  was 

Redemption  v,  Sturgis,  9  Bosw.  (N.  not  entitled  to  payment,  the  court  say- 

Y.)66o,  holding  that  the  institution  ing  with  regard  to  this  creditor :  "He 

of  a  creditors'  suit  in  behalf  of  the  has  not  lost  the  lien  of  his  judgment; 

complainants  and  all  other  creditors,  no  decree  of  a  court  of  chancezy  can 
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6.  InterraptioiL  of  Other  Suits. — In  suits  inter  vivos,  where  the 
bill  is  such  as  a  creditor  may  maintain  in  his  own  behalf  alone, 
there  is  no  objection  to  the  pendency  at  the  same  time  of  several 

OYerreach  it.    He  may  issue  his  execu-  and  that  the  purchaser  at  the  execu« 

tion  and  seU  the  interest  of  the  judg-  tion  sale  was  entitled  to  recover  the 

ment  debtor,  as  it  existed  when  his  lien  premises.    The  mistake  made  in  this 

attached,  and  that  sale  will  overthrow  case,  as  pointed  out  by  Bockes,  J.,  in 

and   subvert  all  titles  derived  under  Union  Nat  Bank  v,  Warner,  i3  Hun 

judgments  or  decrees  of  a  junior  date."  (N.  Y. )  306,  was  a  sale  by  the  receiver 

To  the  same  effect  as  this  latter  case  instead  of  merely  vacating  the  fraudu- 

is  White's  Bank  v.  Farthing,  loi  N.  Y.  lent  conveyance  and  selling  the  prem- 

344,  X  N.  Y.  St.  Rep.  15,  holding  that  ises  under  an  execution. 

if  the  complainant  succeeds  in  estab-  See  also  Mathews  v.  Mobile  Mut. 

lishing^  the  fraud,  "it  will  be  entitled  Ins.  Co.,  75  Ala.  88,  wherein  Brickell, 

to  a  judgment  setting  aside  the  con-  C.  T.,  says:  '*The  lien,  so  long  as  the 

Teyances  simply,  in  which  case  it  can  creditor  keeps  it  alive  by  the  regular 

proceed  to  enforce  its  judgment  by  a  issue  and  delivery  of  executions  to  the 

sale  of  the  land  on  execution  unembar-  sheriff,  cannot  be  defeated  or  impaired 

rassed   by  the  cloud  created,  or  the  by  the  activity  of  creditors  acquiring 

court  may  proceed  further  and  compel  a  junior  lien;  nor  is  it  lost  by  mere 

the  fraudulent  grantees  to  convey  the  passiveness — by  mere  neglect  to  force 

lands  to  a  receiver  to  be  sold  to  satisfy  a  levy  and   sale ;  there  must  be  cul- 

the    plaintiff's  judgment,"   and    that  pable  laches  or  fraud   upon  the  part 

judgments  recovered  by  other  credit-  of    the  creditor   to  work    its    loss," 

ora,  prior  to  the  institution  of  the  ac-  cih'n^  Wood  v.  Gary,  5  Ala.  43,  John- 

tion,'*will  in  no  way  be  affected,  which-  son  v,  Williams,  8  Ala.  539,  Turner 

ever    form    the  judgment  •  »  •  may  v,   Lawrence,   11    Ala.   42i5,    DeVen- 

take.    If  it  simply  sets  aside  the  f  raudu-  dell  v.   Doe,  27  Ala.   156,  Dargan  v. 

lent  conveyances,  the  land  will  remain  Waring,  11  Ala.  988,  and  Scouton  v, 

charged  with  the  liens  of  the  several  Bender,  3  How.  Pr,  (N.  Y.  Supreme 

judgments  in  the  order  of  their  docket-  Ct.)  185. 

ing,  and  the  proceedings  to  enforce  But  see,  contra,  Boyle  v.  Maroney, 
them  will  be  regulated  by  statute.  If  73  Iowa  70,  wherein  it  is  said  to  be  "the 
it  goes  further,  and  appoints  a  receiver  settled  rule  that  when  a  junior  judg- 
and  directs  a  conveyance  to  him,  a  ment  creditor  first  institutes  proceed- 
purchaser  under  the  receiver's  sale  will  ings  to  uncover  the  property  which 
take  title  as  of  the  time  of  the  debtor's  the  debtor  has  fraudulently  conveyed 
conveyance  to  the  receiver,  subject,  away,  he  takes  priority  over  the 
however,  to  the  judgments  in  favor  of"  senior,"  ciVtM^  Bridgman  v.  McKis- 
other  creditors.  Citing  Chautauqua  sick,  15  Iowa  360,  and  Howland  v. 
County  Bank  v,  Risley,  19  N.  Y.  369,  Knox,  59  Iowa  46;  and  Rappleye  v, 
in  which  case  a  sale  of  the  premises  International  Bank,  93  111.  396,  wherein 
fraudulently  conveyed  was  made  by  a  It  was  determined  by  a  divided  court 
receiver  under  a  decree  vacating  the  that  a  junior  judgment  creditor,  by  in- 
fraudulent  conveyance,  and  subse-  stitutine  a  suit  to  set  aside  a  fraudulent 
quently  to  the  receiver's  sale  the  prem-  deed  of  trust,  acquired  a  lien,  and 
ises  were  sold  under  an  execution  that  upon  the  release  of  the  deed  of 
issued  upon  a  judgment  which  was  re-  trust  by  the  trustee,  the  junior  judg- 
covered  before  the  filing  of  the  credit-  ment  creditor  was  entitled  to  an  in- 
ors'  bill,  but  after  the  rendition  of  the  junction  to  restrain  the  sale  of  the 
judgment  upon  which  the  bill  was  premises  under  an  execution  issued 
founded.  It  was  held  that  by  the  de-  upon  the  senior  judgment,  the  last- 
cree  in  chancery  annulling  the  fraudu-  mentioned  case  being  cited  in  How- 
lent  conveyance,  and  by  the  receiver's  land  v.  Knox,  59  Iowa  46,  as  opposed 
sale  and  conveyance,  the  purchaser  at  to  Chautauqua  County  Bank  v,  Risley, 
the  receiver's  sale  "acquired  a  title  to  19  N.  Y.  369. 

the  premises  in  question  subject  to  the  In     McCalmont    v,    Lawrence,     i 

lien  of  the  judgments  docketed  prior  Blatchf.  (U.  S.)  233,  it  was  held  that 

to  the  commencement  of  that  suit  in  the  creditor  who  first  institutes  a  suit 

la¥or  of  persona  not  parties  thereto;"  in  chancery  to  avoid  a  fraudulent  con* 
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bills  brought  by  different  creditors  in  pursuit  of  the  same  fund,* 
Sniti  by  Cnditon  of  Deoedenti. — The  settled  rule  in  respect  to  a  cred- 
itors' bill  for  the  administration  of  the  assets  of  a  decedent  is 
that,  when  a  decree  is  made  for  an  account  of  the  outstanding 
debts,  the  court  will,  by  injunction,  interpose  and  prevent  pro- 

veyance  is  entitled  to  relief  without  re-  (Supreme  Ct.)»  33  N.  Y.  St.  Rep.  207, 
gard  to  other  creditors  standing  in  the  which  was  a  suit  to  set  aside  a  fraudu* 
same  right,  but  who  have  not  made  lent  conveyance,  the  court  refused  to 
themselves  parties  with  him;  and  a  staj  proceedings  in  another  state 
purchaser  from  a  receiver  of  the  prem-  whereby  the  plaintiff  was  attempting 
ises  fraudulently  conveyed  was  com-  to  collect  his  debt  out  of  real  estate 
pelled  to  accept  the  title  offered  to  him,  that  had  been  devised  to  the  defend- 
notwithstanding  that  there  were  judg-  ant,  saying:  *'It  has  generally  been  r 
ments  subsequent  in  date  to  the  fraud-  matter  of  comity  that  the  courts  of  one 
ulent  conveyance  and  to  the  complain-  state  should  not,  even  by  injunction^ 
ant's  j  udgment.  restrain  actions  commenced  in  another. 

Effect  of  Judgment  Beoomlng  Donnaat  For  it  has  been  well  said  that  were 

pending  Suit. — The  lien  acquired  by  a  this  to  be  done,  the  court  of  the  other 

creditors'  bill  is  not  lost  by  reason  of  state  might  retaliate  and  enjoin  the 

the  judgment,  upon  which  the  bill  is  injunction    action."      Distinguishing 

founded,  becoming    dormant    during  Bowers  v.  Durant,  43  Hun  (N.  Y.) 

the  pendency  of  me  bill,   because  <5  34B,  6  N.  Y.  St.  Rep.  535,  wherein  the 

failure  to  issue   executions.    Cincin-  parties  had  entered  into  an  agreement 

nati  V.  Hafer,  49  Ohio  St.  60,  citing  and  an  injunction  was  granted  by  con- 

Dempsey  v.  Bush,  18  Ohio   St.  370,  sent. 

wherein    it   was    determined    that    a  In  Massachusetts ^'vihQTe  it  is  ^rrnXs- 

j  udgment  creditor  who,  whi  le  his  j  udg-  sible  to  bring  a  bi  11  to  subj  ec t  property 

ment  was  alive,   was    made  a  party  of  the  debtor  which  cannot  be  attached 

to  an  action  to  subject  mortgaged  land  or  taken  on  execution  at  law  without 

to  sale,  and  to  ascertain  and  marshal  first  reducing  the  debt  to  a  judgment, 

liens  thereon,  did  not  lose  his  right  to  the  bill  should  not  be  dismissed  be- 

share  in  the  distribution  of  the  money  cause  of  the  pendency  of  an  action  at 

arising  from  the  sale  by  the  fact  that  law    previously    instituted,     but    the 

his  judgment  became  dormant  pend-  complainant    should  be  permitted  to 

ing  the  action;  which  last-cited  case  elect  which  suit  he  will  proceed  with; 

was  approved  in  Lawrence  v.  Belger,  and  where  the  pendency  of  the  prior 

31  Ohio  St.  175.  action  at  law  appears  on  the  bill,  a  de- 

1.  Barger  v.    Buckland,    28   Gratt.  murrer  thereto  should  be    sustained 

(Va.)  850,  which  was  a  suit  to  set  aside  unless  the  complainant  elects  to  dis- 

a  fraudulent  conveyance,  citing  Clai-  continue  the  action  at  law.     Sandford 

borne  v.  Gross,  7  Leigh  (Va.)  331,  and  v.  Wright,  164  Mass.  85. 

Monroe    v,    Lewald,     107    N.    Car.  In  Waslaalx^il,   where  creditors    at 

655.  large  are  permitted  to  file  bills  to  set 

OonaoUdatlonofSiiita. — In  Monroe  v.  aside     fraudulent    conveyances,    the 

Lewald,  107  N.  Car.  655,  it  was  held  pendency  of  proceedings  at  law  for 

that  when  several  creditors'  bills  are  the  recovery  of  the  debt  which  is  the 

brought  and  a  receiver  is  appointed  in  foundation  of  the  bill,  does  not  pre- 

one  proceeding,  of  property  which  is  elude  the  creditor  from  prosecuting 

the  subject  of  the  other  suits,  it  is  the  bill.   Anderson  v.   Newman,   60 

proper  to  order  the  proceedings  to  be  Miss.  532,  citing  Speight  r.  Porter,  36 

consolidated,  but  that  the  court  should  Miss.  286,  and  Payne  r.   Harrell,  40 

preserve  the  respective  priorities  or  Miss.  498,  which  were  not  creditors* 

preferences  of  the  various  litigants.  bills,   but  which    stated    the  rule  to 

But  see    Barger    v.    Buckland,    28  be  that  a  party  will  be  allowed  to 

Gratt.    (Va.)    850,    wherein     it    was  sue    at    law    and    in    equity    at    the 

doubted  whether  such  suits  should  be  same  time,  for  the  same  debt,  *'where 

consolidated  without  the  consent  of  the  one  remedy  is   in   rem  and  the 

the  complainants.  other    in   personam,  as    in    cases  of 

Stay  of  Other  Proceedings  by  Oom-  debts    secured    by   a    mortgage    or 

plainaat.  —  In     Durant     v,    Pierson  pledge." 
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ceedings  by  other  creditors  by  bill  or  otherwise.^ 

But,  until  a  decree  for  an  accounting  and  distribution  of  the 

assets  has  been  made,  another  creditor  may  file  a  bill,  and  the 
decree  may  be  made  in  the  cause  which  is  first  ripe.* 

1.  Paxton  V.  Douglas,  8    Yes.   Jr.  See  further,  in  support  of  this  doc- 

cao;  Gilpin  v,  Southampton,  i8  Yes.  trine,  the  following  cases:  Brooks  v. 

Jr.  469;  Neve  v.  Weston,  3  Atk.  557;  Dent,  4  Md.Ch.  473,  ci/fw^  Thompson 

Brooks  V.  Reynolds,  i  Bro.  C.  C.  183;  v.  Brown,  4  Johns.  Ch.   (N.  Y.)  619; 

Kenjon  t;  Worthington,  2  Dick.  668;  Brooks  v.  Gibbons,  4  Paige  (N.  Y.) 

Goate  V,  Fryer,  2  Cox  201,  3  Bro.  C.  C.  374;  Dobson  v.  Simonton,  93  N.  Car. 

23 ;  Hardcastle  v,  Chettle,  4  Bro.  C.  C.  268, /«r  Merriman,  J. ;  Paxton  v.  Rich, 

163 ;  Terrewest  v,  Featherby,  2  Meriv.  85   Va.   378 ;    Finney  v.   Bennett,  27 

480;  Clarke  V.  Ormonde,  4  Cond.  Ch.  (rratt.  (Va.)  365;  Harvey  v,  Steptoe, 

Rep.  47;     Lord   v.  Wormleighton,  4  17  Gratt.    (va.)    289,    citing-   Steph- 

Cond.  Ch.  Rep.  67;   Fielden  v.  Fiel-  enson    v,  Taverners,   9   Gratt.    (Ya.) 

den,  I   Cond.  Uh.  Rep.  128;   Drewry  398;    Laidley  v.   Kline,    23    W.   Va. 

V.  Thacker,  3  Swanst.  548 ;   Martin  v,  565. 

Martin,  i  Yes.  211 ;  Farnham  v.  Bur-  BiUoliiliig  Actions  9X  Law. — This  doc- 
roughsy  I  Dick.  63 ;  Morrice  v.  Bank  of  trine  extends  not  only  to  the  preven- 
England,  Cas.  temp.  Talb.  218,  4  Bro.  tion  of  other  creditors'  bills  being  filed, 
P.  C.  287;  Jackson  v.  Leaf,  i  Jac.  &  but  also  to  the  arrest  and  abatement 
W.  229,  in  which  last  case  Lord  Chan-  of  suits  at  law.  Martin  v,  Martin,  1 
cellor  Eldon  says:  ''If  one  creditor  Yes.  211;  Farnham  v.  Burroughs, 
files  a  bill  in  this  court,  and  afterwards  Dick.  63 ;  Douglass  v.  Clay,  i  Dick, 
another  files  a  bill,  and  the  executor  an-  393 ;  Kenyon  v,  Worthington,  2  Dick. 
Bwers  the  second  directly  and  a  decree  668;  Brooks  v,  Reynolds,  i  Bro.  C.  C. 
is  obtained,  then  it  is  competent  for  the  183,  2  Dick.  603;  Clarke  v,  Ormonde, 
executor  himself  to  restrain  the  first  4  Cond.  Ch.  Rep.  54;  Perry  z;.  Phelips, 
from  proceeding ;  and  the  course  has  10  Yes.  Jr.  40;  Hammond  v.  Ham- 
lately  been,  when  a  creditor  is  thus  mond,  2  Bland  (Md.)3o6;  Brooks  v, 
stopped,  to  pay  him  the  costs  that  he  Gibbons,  4  Paige  (N.  Y.)  374;  Saun- 
bas  incurred  prior  to  his  having  notice  ders  v.  Griggs,  81  Ya.  50(5;  Simmons 
of  the  decree.  I  take  the  rule  to  be  v,  Whitaker,  2  Ired.  Eq.  (N.  Car.) 
universal."  129. 

Bland,  Ch.,  in  Hammond  v.  Ham-  3.  Per  Lord  Chancellor  Eldon  in 

mond,  2  Bland  (Md.)  362,  says:  **The  Perry  v.  Phelips,  10  Yes.  Jr.  34,  citing 

principle   upon  which   an   mjunction  Douglass  v.  Clay,  i  Dick.  393;  Brooks 

rests  in  such  cases  is  that,  substan-  v,  Reynolds,  i  Bro.  C.  C.  183;  Ken- 

tiaUy,  a  bill  by  a  creditor,  in  behalf  of  yon  v,  Wordiington,  2  Dick.  668,  and 

himself  and  all  others,  or  a  suit  by  any  Martin  v.  Martin,  i  Yes.  211. 

one,  in  which  all  the  creditors  may  be  Per  Wigram,  V.  Ch.,  in  Woodgate 

represented  and  allowed  to  come  in  to  v.  Field,  2  Hare  211,  citing  Sterndale 

obtain    satisfaction,   is  considered   as  v,  Hankinson,  i  Sim.  393;  Taylor  v. 

making  all  of  them  parties  to  it,  and  Buchan,  16  Ga.  541,  per  Benning,  J. ; 

that  the  decree  is  in  the  nature  of  a  Innes  v.   Lansing,   7   Paige  (N.    Y.) 

judgment  for  them  all ;  and,  therefore,  583 ;  Robinson  v.  Allen,  85  Va.  721 ; 

the  court,  to  prevent  difficulty,  confu-  Stephenson    v.    Taverners,    9    Gratt. 

sion  and  injustice,  and  to  sustain  its  (Ya.)  398,   citing  Ross    v,  Crary,   i 

jurisdiction,  thus  assumed,  over  the  ad-  Paige  (N.   Y.)  417,  and  Jackson  v. 

ministration  of  the  estate,  will  never  Leu,  i  Jac.  &  W.  229. 

permit  another  suit  to  be  instituted  See  further,  upon  Uiis  question,  ar- 

for  the  same  object,  with  the  same  par-  tides     Anothsr     Suit     PsNDnro; 

^ies,  and  directed  to  the  same  relief."  Consolidation  op  Suits. 
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CRIMINAL  CONVERSATION. 

By  Ouybr  H.  Carson. 

I  Hatubs  of  THi  Aonov,  6i6. 
n.  VOBM  OF  Acnov,  6x6. 

HL  THB  SBOLASATIOV  OB  COMPLAIR,  617. 

IV.  TBI  PLBJl  OB  AVflWBBy  618. 

U  PUas  in  Bar  of  the  Action,  61  & 

a.  The  General  Issue,  618. 

b.  Special  Pleas,  619. 

^  Fleas  Insufficient  in  Bar,  620. 

«.  Condonation  of  Erring- Spouse*  s  Offensm^,  63a 

^«  Decree  of  Divorce,  620. 

^.  Consent  or  Resistance  to  the  Seduction,  620. 

d,  Misconduct  of  the  Plaintiff  Oiher  than  Qfllusim 

or  Connivance,  620. 

e.  Miscellaneous,  621. 

S»  /)Sfa5  m  Mitigation  of  Damages,  621. 

L  Hatubb  or  thb  Aotiob. — Criminal  conversation  was,  at  com- 
mon law,  adultery  with  a  married  woman,  considered  as  an  injury 
to  the  husband,  entitling  him  to  a  civil  action  against  the  seducer 
for  damages.^  The  action  was  abolished  in  England  by  the 
Divorce  Act  of  1857,  and  a  substituted  remedy  given.* 

XL  EOBM  OF  AOTIOB. — At  Common  law,  an  action  in  trespass  vi 
et  armis  was  the  usual  form  of  remedy  by  a  husband  for  the 
seduction  of  his  wife,  for  the  supposed  reason  that  a  wife  could  not 
give  her  consent,  and  force  was,  in  consequence,  implied.'  But 
It  has  been  the  practice  to  bring  trespass  or  case  indiscriminately, 

1.  3  Blackstone  Com.  139.  terr,  hb  petition  being  limited  to  a 

Tbe  Qlst  of  the  Action  is  the  loss  of  claim    for   damages.    Lush's  Law  of 

the  comfort  and  society  of   the  plain-  Husband  and  Wife  6-9. 

\ifr%  wife,  not  the  loss  of  her  service,  And  damages  maj  be  claimed  bj  the 

and  property  acts  relating  to  married  husband  with  or  vrithout  a  claim  for 

women  have    not  repealed   the   com-  divorce.    Crawley's  Law  of  Husband 

mon-law  right  of  the  husband  to  main-  and  Wife  m 

tain  the  action.     Cross  v.  Grant,  62  N.  S.  Woodward  v.  Walton,  a  B.  ft  P. 

H.  675.  N.  R.  476;   Guy  v.  Liveaey,  Cro.  Jac 

S.  The  Divorce  Act  provided  that  501 ;    Parker  v.  Bailey,  4  D.  ft  R.  a  151 

the    husband   might   petition    in    the  16  E.  C.  L.  19c ;  i  Saunders  on  Pldg* 

divorce  court  in  case  of  his  wife's  adul-  and  Ev.  (5th  Am.  ed.)  875. 

616  Volume  V. 


Beckmtion      CRIMINAL  CONVERSATION.         or  Compbdoi. 

on  the  ground  that  the  party  aggrieved  might  waive  all  damages 
resulting  from  the  trespass,  and  bring  action  only  for  the  conse- 
quential damage.' 

m.  THB    DSCLARATIOV    OB    COMPLADrT— SMtttUl   EloiMnti. — The 

declaration  must  explicitly  aver  the  relationship  of  husband  and 
wife  between  the  plaintiff  and  the  seduced  spouse  at  the  time 
of  the  seduction,  and  defendant's  criminal  conversation  with  such 
spouse.* 

What  may  Be  Pltadad. — ^The  plaintiff  may  allege  and  prove,  in 
aggravation  of  dam^es,  all  facts  showing  happy  domestic  rela- 
tions existing  before  the  alleged  seduction,  with  the  change  pro- 
duced by  defendant's  act.'  The  declaration,  however,  does  not 
put  the  defendant's  general  character  in  issue.* 

WlMt  BMd  Bot  Be  ATwred. — The  declaration  need  not  aver  the 
means  used,'^  nor  that  the  defendant  knew  the  woman  to  be  the 
wife  of  the  plaintiff.® 

Furtleiiluity  of  ATomoiit  at  to  Time  aad  Plaee.  —  The  action  being 
transitory,  place  is  not  of  the  essence  of  it,  need  not  be  alleged, 
and  if  alleged  the  averment  is  treated  as  formal  merely,  and  it 
need  not  be  proved.'' 

1.  Chamberlain  v,  Hazelwood,  5  M.  Keppler  v,  Elser,  23   111.   App.  643; 

ft  W.  515;  Woodward  v.  Walton,  2  B.  Campbell  v,  Carr,  6  U.  C.  Q:,  B.  (6. 

ft  P.  N.  R.  476;  Parker  v.  Bailey,  4  D.  S.)  482. 

ft   R.  215,   16  £.    C.  L.   195;   Guj  V.  The  marriage  must  be  valid  at  law. 

LIveaej,  Cro.  Jac.  501 ;  Hanejr  v.  Town-  Catherwood  v,  Caslon,  13  M.  &  W.  261. 

send,  I  McCord  (S.  Car.)  207;  Van  As  to  what  constitutes  a  marriage 

Vacter  v.  McKillip,  7  Blackf.  (Ind.)  sufficient    to  enable    the    plaintiff   to 

578;  Reeve's  Domestic  Relations  64;  maintain  the  action  of  crim.con.^  see 

I    Saunders  on   Pldg.    and   Ev.   (5th  opinion  of  Judge  Coolej  in  Hutchins 

Am.  ed.)  875.  v,  Kimmell,  31  Mich.  126. 

And  case  is  said  to  be  advisable  where  Biilllelent  AllegaUon  of  Marriage. — In 

the  defendant  has  been  guilty  of  har-  Hauck  v,  Grautham,  22  Ind.  53,  it  was 

boring  plaintiff's  wife,    i  Saunders  on  held  a  sufficient  allegation  of  marriage, 

Pldg.  and  Ev.  (cth  Am.  ed.)  874.  in  a  complaint  for  criminal  conversa- 

▲1)«t«ment. — As  an  action  for  crim.  tion  with  the  plaintiff 's  wife,  that,  at 

con.  is  a  personal  action  the  common-  the  time  she  was  debauched,  she  was 

law  rule  is  that  it  abates  by  the  death  of  his  wife. 

the  defendant.    Clarke  v,  McClelland,  S.  The  plaintiff  may  allege  that  he 

9  Pa.  St.  128.  and   his  wife  lived  on   terms  of  the 

The  changes  in  the  code  of  Alabama  most  cordial  affection,    Trelawnej    v. 

do   not  affect    this  particular  action.  Coleman,   i  B.   &   Aid.  90;    that  the 

Garrison  v.  Burden,  40  Ala.  513 ;  Cox  defendant    had    intercourse  with  the 

V.  Whitfield,  18  Ala.  739.  wife  before  her  marriage  to  plaintiff, 

8.  Perrj  v,  Lovejoy,  49  Mich.  529.  and  that  he  advised  her  to  marrj  the 

To  support  the  declaration  there  must  plaintiff,   promising  a  continuance  of 

be  proof  of  an  actual  marriage  as  dis-  the  illicit  relations,  Stumm  v.  Hummel, 

tinguished  from  proof  by  cohabitation,  39  Iowa  478;  Churchill  v,  Lewis,  17 

reputation,    and   other    circumstances  Abb.  N.  Cas.  (N.Y.  Supreme  Ct.)  226; 

from  which  a  marriage  may  be  inferred.  Sanborn  v.  Neilson,  4  N.  H.  qoi. 

Birt  V.  Barlow,  Doug.  171 ;  Morris  v.  4.  Crose  v,  Rutledge,  81  111.  266. 

Miller,  4  Burr.  2057;  State  v.  Annice,  6.  Wales  v.  Miner,  89  Ind.  118. 

N.  Chip.  (Vt.)  19;  Hutchins  V.  Kim-  6.  i  Saunders  Pldg.  and  Ev.  (5th  Am. 

mell,  31  Mich.  126;  State  v,  Winkley,  ed.)  877;  Wales  v.  Miner,  89  Ind.  118. 

14  N.  H.  4S0;  People  v.  Anderson,  26  T.  Long  v.  Booe  (Ala.  1895),  ^7  S^* 

Cal.  129;  Bums  v.  Burns.  13  Fla.  369;  Rep.  719.    McClelland,  J.,  in  this  case, 
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TiBM. — It  belongs  to  that  class  of  actions  in  which  a  continuando 
may  be  laid  and  proof  may  be  given  of  the  wrongful  acts  in  issue 
as  committed  on  any  day  within  the  time  covered  by  the  com- 
plaint.^ But  it  seems  that  when  time  and  place  are  not  alleged 
with  particularity  it  is  in  the  discretion  of  the  court  to  order  a 
bill  of  particulars.^ 

IV.  Thb  Plbjl  OB  AvswsB— 1.  Pleat  in  Bar  of  the  Actum— a. 
The  Gen£!U^l  Issue— what  it  rms  in  Imm.— The  general  issue 
''  not  guilty  "  is  the  more  usual  ulea  in  bar.  This  plea  puts  in 
issue  only  the  act  of  debauching.' 

Whftt  Vk  Pronblt  under. — Under  this  plea  the  defendant  can  only 
prove  in  bar  that  he  did  not  debauch  the  woman  alleged  to  be 
plaintiff's  wife,*  but  it  is  competent  for  him  to  prove  any  and 
all  mitigating  facts  and  circumstances  that  go  to  the  reduction  of 
the  injury  inflicted  upon  plaintiff.'^ 

further     sajs :  "  Although    the    first  places  at  which  the  plahitiff  expected  to 
count  of  the  complaint  avers  that  the  prove  acts  of  adulterj  between  the  de- 
wrongs  of  the  defendant  were  commit-  fendant  and  the  plaintiff 's  wife, 
ted  in  Jefferson  countj,   evidence  of  S.  This  plea  is  an  admission  of  plain 
their  commission  in  Walker  county,  or  tiff*s  marriage.      It  is,  therefore,  not 
elsewhere,  would  have  supported  the  necessary  for  the  plaintiff,  where  the 
complaint,  the  averment  of  place  being  defendant  has  pleaded  the  general  is 
immaterial,  and  not  descriptive  of  the  sue,  to  prove  that  the  female  shown  to 
material  thing  done."  have  been  debauched  bv  the  defendant 

1.  Lemmon  v.  Moore,  94  Ind.  40.  was  the  wife  of  the  plaintiff.    Kenrick 

In  this  case  the  complaint  charged  v.  Horder,  7  EI.  &  Bl.  6a8,  90  £.  C.  L. 

that  the  adulterj  was  committed  on  a  628,  36  L.  J.  Q.  B.  214.    The  principal 

certain  day,  and  on   other  days  and  case  i&foUowea  with  reluctance  by  the 

times  between  that  day  and  the  com-  court  in  Ford  v,  Langlois,  19  U.  C.  Q. 

mencement  of  the  suit  The  court  over-  B.  313. 

ruled  a  motion  to  make  more  specific.  4.  Kenrick  v.  Horder,  7  El.  &  61. 

And  in  Johnston  v.  Disbrow,  47  Mich.  628  90,  E.  C.  L.  628,  a6  L.  T.  Q:,  B. 

59,  it  is  held  that  where  the  defendant  214 ;    Ford  v.  Langlois,  19  U.  C.  Q. 

is  charged  with  only  one  act  of  adultery,  B.  3 1 2. 

and  the  time  thereof  is  averred,  the  6.  Thus,  under  the  general  issue,  it 
plaintiff,  in  his  proof,  is  not  confined  to  may  be  proved  that  the  plaintiff  was 
the  time  alleged  in  the  declaration,  but  himself  guilty  of  criminal  conversation 
the  offense  charged  may  be  shown  to  with  other  women,  Shattuck  v.  Ham- 
have  been  committed  upon  any  day  mond,  46  Vt.  466;  that  plaintiff  was 
within  the  period  of  the  statute  of  lim-  cruel  to  his  wife  and  drove  her  away 
itations,  and  this  is  the  case  though  from  home,  Coleman  v.  White,  43 
the  defendant  relies  upon  proving  an  Ind.  429;  or  that  his  affections  had 
alibi.  previously   been    alienated    from    his 

a.  Tilton  V.  Beecher,  59  N.  Y.  176.  wife,   Harter  v,  Crill,  33    Barb.    (N. 

And  so  in  Shaffer  v.  Holm,  28  Hun  Y.)  283. 

(N.   Y.)  265,  where  the  complaint  al-  Mitigating  circumstances  tending  to 

leged  that  in   the  fall  of  1879,  and  in  diminish    damages    have  never    been 

every  month  in  the  year  1880,  and  up  considered  as  constituting  an  entire  or 

to  and  including  the  i8th  day  of  May,  a  partial  defense,  so  as  to  make  it  nee- 

1881,  and  at  divers  other  times  since  essary,  under  the  code,  that  they  should 

the  loth  day  of  December,  1878,  the  be   set  out    in    the    pleadings.     See 

defendant  debauched  and  carnally  knew  infra^   2.    Pleas  Insufficient  in  Bar^ 

the  plaintiff's  wife,  it  was  held  that  a  and   3.   Pleas  in  Mitigation  of  Dam- 

motion  was  properly  granted  requiring  ages.    Harter  v.  Crill,  33  Barb.  (N. 

the  plaintiff  to  file  a  verified  bill  of  par-  Y.)  283 ;  Stumm  v.  Hummel,  39  Iowa 

ticulars,  showing  particular  times  and  478. 
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^  b.  Special  Pleas— vo  YAUd  xaniagt.— The  validity  of  the  mar- 

riage  can  be  put  in  issue  only  by  a  special  plea.' 

Cnlhwim  or  OnaiTUM  of  tht  FlAliitiir. — If  the  offense  of  the  defend- 
ant is  the  result  of  collusion  between  the  plaintiff  and  his  spouse, 
or  of  connivance  on  the  part  of  the  plaintiff,  such  conduct  is  a  bar 
to  the  action.* 

1.  Kenrick  v,  Horder,  7  El.  &  Bl.  the  husband.    His  conniTance  is  suffi- 

6a8,  go  E.  C.  L.  628,  26  L.  J.  C^  B.  cient  to  bar  the  action. 

214;    Ford  V,  Langlois,  19  U.  C.  Q^  B.  In   Bunnell  v»  Greathead,  49  Barb. 

312.     As  to  what  is  sufficient  to  con-  (N.  Y.)    106,  it  was  shown   that    the 

stitute  a  valid  marriage,  see  Hutchins  plaintiff  saw  his  wife  leave  the  house, 

V,  Kimmell,  31  Mich.  126.  meet  the  defendant,  go  to  an  outhouse 

8.  Duberley  v.  Gunning,  4  T.  R.  651 ;  with  him,  and  there  submit  to  seduc- 

Howard  v,  Burtonwood,  i  Selw.  N.  P.  tion  hy  him.    The  plaintiff  crawled  to 

?j  note;  Silvemali  v.  Westerman,  ix  a  place  where  he  could  see  the  act  done, 
«uz.  Leg. Reg.  (Pa.)  5;  Schom  v,  Berrj,  and  made  no  effort  to  prevent  it  The 
63  Hun  (N.  Y.)  no;  Bunnell  v.  Great-  appellate  court,  on  its  own  motion,  re- 
head,  49  Barb.  (N.  Y.)  106;  Lowe  v.  manded  the  cause  for  a  new  trial,  with 
MaaBe7,62  III.  47.  the  instruction  to  the  trial  court  that  if 
Llmltattoiui  of  Bute. — But  the  plaintiff  the  husband  consented  to  his  wife's 
will  be  entitled  to  recover  unless  he  seduction,  the  action  was  barred ;  if  he 
has,  in  some  degree,  been  a  party  to  was  guilty  of  negligence  or  loose  or 
his  own  dishonor,  either  bj  giving  a  improper  conduct,  not  amounting  to 
general  license  to  his  wife  to  conduct  consent,  it  went  in  reduction  of  dam - 
herself  as  she  pleased  with  men  gener-  ages ;  if  he  had  it  in  his  power  to  pre- 
ally  or  by  assenting  to  the  particular  vent  the  debauchment  of  his  wife,  and 
act  of  adultery  with  the  defendant,  neglected  to  interpose,  he  could  recover 
Winter  v,  Henn,  4  C.  &  P.  494,  19  E.  only  the  actual  pecuniary  damages  that 
C.  L.  491.  he  sustained. 

'^If  the  wife  is  suffered  to  live  as  a  It  is  not  a  bar  to  plaintiff's  action 

prostitute  with  the  privity  of  her  hus-  that  he  allowed  defendant  to  remain  in 

band,  and  a  man  is  thereby  drawn  in-  his  house  after  a  suspicion  of  his  wife's 

to  criminal  conversation  with  her,  this  infidelity  had  been   intimated   to  him. 

goes  in  bar  of  the  action,  because  the  Foley  v,   Peterborouh,  4  Doug.    294, 

damage  is  without  an  injury.    But  if  it  26  E.  C.  L.  363. 

be  without  the  privity  of  the  husband.  The  plaintiff's  forgiveness  of  his  wife 
it  will  go  only  to  the  damages,  let  her  and  the  continuance  of  marital  rela- 
be  ever  so  profligate.  *  *  *  To  con-  tions  do  not  necessarily  have  the  effect 
stitute  a  defense  of  this  kind  it  must  be  to  establish  his  connivance  or  consent. 
shown  that  the  wife  was  permitted  by  Stumm  v.  Hummel,  39  Iowa  478. 
the  husband  to  live  openly  and  pub-  The  Barly  Dootrlne. — The  gist  of  the 
Ucly  in  a  state  of  common  prostitution,  action  being  the  loss  of  the  comfort 
in  such  manner  that  his  assent  to  her  and  society  of  the  plaintiff's  spouse,  it 
being  a  common  prostitute  may  be  rea-  was  early  decided  that  the  action  would 
Bonably  presumed.  This,  and  nothing  not  lie  where  the  seduction  occurred 
short  of  this,  is  an  answer  to  the  ac-  after  the  execution  of  a  deed  of  separa- 
tion." Sanborn  v.  Neilson,  4  N.  H.501.  tion  on  the  part  of  the  husband  and 
The  husband's  having  suffered  the  wife.  Weedon  v.  Timbrell,  57\R.357; 
wife  to  maintain  immoral  connection  Winter  v.  Henn,4C.<&  P. 494,  19  E.G. 
with  others  is  as  truly  a  bar  to  the  ac-  L.  491;  Bartelot  v.  Hawker,  Peake  N. 
tion  as  if  he  had  permitted  the  present  P.  8;  Harvey  v»  Watson,  2  D.  &  L.  343 ; 
defendant  to  be  connected  with  her.  Fry  v.  Derstler,  2  Yeates  (Pa.)  278. 
Per  Lord  Kenyon,  in  Hodges  v.  Wind-  Where  the  husband  does  not  give  up 
ham,  Peake  N.  P.  39;  Smith  v.  AUi-  all  claims  to  the  comfort,  assistance, 
son,  Bull.  N.  P.  27  a;  Cook  v.  Wood,  and  society  of  his  wife,  the  case  is  not 
30  Ga.  891.  brought  within  the  principle  of  Wee- 
It  is  not  necessary  to  show  that  the  don  v.  Timbrell,  5  T.  R*  357* 
wife  was  permitted  to  live  as  a  prosti-  Tha  Later  Dootrlne. — But  as  there  is 
tute  with  the  knowledge  and  consent  of  always  the  hope  of  reconciliation,  even 
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2.  Pleas  Insufficient  in  Bar  — a.  Condonation  of  Erring 
Spouse's  Offense. — Cohabitation  by  the  injured  spouse  with 
the  other,  after  knowledge  of  the  adultery,  constitutes  no 
defense  to  an  action  against  the  seducer  for  damages.^ 

b.  Decree  of  Divorce. — Neither  a  decree  of  divorce  from  the 
plaintiff  after  the  injuries  complained  of,  and  before  the  actidn 
brought  for  criminal  conversation,  nor  a  decree  of  divorce  granted 
to  the  plaintiff  subsequent  to  the  criminal  conversation,  consti- 
tutes a  bar  to  the  action.* 

c.  Consent  or  Resistance  to  the  Seduction. — ^As  against 

the  rights  of  the  plaintiff  it  is  immaterial  whether  the  wife  con- 
sented to  the  seduction  or  the  act  was  accomplished  ^through 
force,  and  neither  state  of  facts  will  furnish  a  basis  for  a  plea 
in  bar.' 

d.  Misconduct  of  the  Plaintiff  Other  than  Collu- 
SION  OR  Connivance. — It  was  held  in  an  early  case  that  a  degree 
of  misconduct  on  the  part  of  the  plaintiff  amounting  to  wanton- 
ness, and  to  a  flagrant  violation  of  his  marital  duties,  constituted 
a  bar  to  his  maintaining  the  action  of  criminal  conversation  ;^  but 
subsequent  decisions  have  established  the  rule  that  misconduct, 
neglect,  or  infidelity  of  the  plaintiff,  not  amounting  to  a  collusion 
with  his  spouse  or  a  connivance  at  her  act,  cannot  be  set  up  as  a 

after  separation,  the  policy  of  the  law,  his  wife  to  live  with  hitn.    McMillan 

as  set  forth  in  recent   decisions,   has  r.  Jellv,  17  U.  C.  C.  P.  702. 

been  to  permit  the  fact  of  separation  2.  Wood  v,  Mathews,  47  Iowa  409; 

to  be  shown  only  as  a  mitigating  cir-  Dickerman  v.  Graves,  6  Cush.  (Mass.) 

cumstance  entitling  the  defendant  to  a  308;    Ratcliff   v.    Wales,    i  Hill    (N. 

reduction  of  damages,  and  not  as  a  bar  Y.)  63. 

to  the  action.     Michael  v.  Dunkle,  84  But  in  Gleason  v.  Knapp,  56  Mich. 

Ind.  544;  Cross  v.  Grant,  62  N.  H.  684.  291,  where  the  wife  had  obtained  a  de- 

And  see  2  Kent  Com.  177,  note.    And  cree  of  divorce  for  cruelty,  the  husband 

this   has   been  held   to  be   true  even  making  no  defense,  but  subsequently 

where,  before  the  commencement  of  bringing  an  action  of  criminal  conver- 

the  action,  the  wife  obtained  a  decree  sation,  alleging  the  act  as  known  before 

of  divorce  from  the  plaintiff.  the  divorce  suit,  it  was  held  that  the 

1.  Verholf    y.  Van  Houwenlengen,  fact    of  criminal  conversation   would 

21    Iowa  429;  Clouser  v.  Clapper,  59  have  been  a  perfect  defense  to  the  suit 

Ind.  5^8;  Sikes  v,  Tippins,  85  Ga.  231;  for  divorce,  so  that  the  decree  therefor 

McMillan  t;.  Jelly,  17  U.  C.  C.  P.  702.  was   conclusive  against  its  existence, 

An    answer    is    insufficient    in    bar  and  a  complete  bar  to  the  civil  action, 

which  alleges  that  before  the  criminal  Wales  v.  Miner,  89  Ind.  118. 

conversation  alleged  in  the  complaint,  S.  Wales    v.    Miner,    89    Ind.   118; 

the  plaintiff's  wife  was  guilty  of  adul-  Moore  v,    Hammons,   119    Ind.   510; 

tery    with    divers    persons    with    the  Bigaouette7\  Paulet,  i34Mass.  123;  Eg- 

knowledge  of  the  plaintiff;   and  that  bert  v.  Greenwalt,  44  Mich.  245 ;  Be- 

the  plaintiff,  after  so  knowing,  con-  dan  v.  Turney,  99  Cal.  649;  Jacobsen 

tinned  to  cohabit  with  her  more  than  v.  Siddal,  12  Oregon  284- 

two  years  immediately  preceding  the  4.  Wyndham  v.  Wycombe,   4  Esp. 

commission  of  the  defendant's  alleged  16.    In  this  case  the  plaintiff  attached 

offense.  Clouser  v.  Clapper,  59  Ind.  548.  himself  to  a  woman  esteemed  of  loose 

Nor  will  a  new  trial  be  granted  where  principles,  appeared  with  her  constant- 

the  plaintiff,  after  verdict  in  his  favor,  ly    in    public,    particularly   when    he 

from  motives  of  compassion  and  con-  would  be  seen  of  his  wife,  and  mani- 

sideratlon  for  their  child   takes  back  fested  an  open  affection  for  her. 
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defense  to  an  action  against  the  seducer,  but  only  in  mitigation  of 
damages.^ 

€.  Miscellaneous. — It  is  no  bar  to  the  action  that  the  plain- 
tiff has  brought  another  action  of  the  same  kind  against  another 
party,  though  the  cause  of  action  in  both  suits  accrued  during  the 
same  period ;  ^  nor  that  the  wife  of  the  plaintiff  also  has  a  cause 
of  action  for  the  same  injury ; '  nor  that  the  plaintiff  has  pre- 
viously recovered  a  large  judgment  against  the  defendant  for  the 
enticement  of  his  wife,  which  judgment  was  paid ;  ^  nor  that  the 
debauched  person  died  before  the  action  was  brought.* 

S.  Pleas  in  Mitigation  of  Damages. — Though  facts  tending  to  miti- 
gate damages  may  be  proved  under  a  general  denial,  they  may  be 
specially  pleaded.  They  do  not  of  themselves  constitute  a  defense 
to  the  action,  and  if  they  stand  alone  are  demurrable.^ 

1.  Duherley  v.  Gunning,  4  T.  R.651;  fore  the  committing  of  said  pretended 

Bromlejr  v,  Wallace,  4  Esp.  237 ;  Bull,  trespass,  plaintiff 's  wife  had,  while  liv- 

N.  P.  27,  note  (a);  Calcraft  v,   Har-  ing  separate  from  him  as  aforesaid,  on 

borough,  4  C.  &  P.  499,   19  E.  C.  L.  account  of  the  plaintiff's  adulterj  and 

494;  Coote  V,  Bertj,  12  Mod.  232 ;  San-  cruelty  as  aforesaid,  applied  for  and  ob- 

bom  V.  Neiison,  4  N.  H.  501 ;  Rea  v.  tained  an  order  for  protection,  accord- 

Tucker,  51  111.  no;  Harrison  v.  Price,  ing  to  the  statute  in  such  case  made 

22  Ind.  165;  Shattuck  v.  Hammond,  46  and  provided,  after  the  plaintiff  had 

Vt.  466;  Silvernali  v.  Westerman,   11  received  due  notice  of  the  application 

Luz.  Leg.  Reg.  (Pa.)  5.  therefor,  which  order  was  duly  regis- 

But  in  Patterson  v.  McGregor,  28  tered,  and  had  ever  since  been  and  then 
U.  C.  Q:,  B.  280,  decided  in  1869,  the  was  in  full  force  and  effect,  by  reason 
court  goes  back  nearer  to  the  doctrine  whereof  the  plaintiff  lost  all  claim  to 
of  Wyndham  v.  Wycombe,  4 -Esp.  16.  the  comfort  and  society  of  his  wife. 
In  that  case  the  second  plea  was,  that  Both  pleas  were  held  good  on  demur- 
long  before  the  committing  of  the  pre-  rer,  Wilson,  J.,  dissenting, 
tended  trespass  the  plaintiff  had  been  S.  Gregson  v,  M'Taggart,  i  Campb. 
guilty  of  adultery  with  one  Isabella  415. 

Lowe,  on  whom   he  had   begotten   a  S.  Johnston  v,  Disbrow,  47  Mich.  59. 

child,  now  living  with  the  plaintiff,  and  4.  Schnell  v.  Blohm,  40   Hun   (N. 

had  continually  treated  his  wife  with  Y.)  378. 

intolerable  cruelty,  and  had  frequently  5.  Yundt  v.  Hartrunft,  41  111.  9. 

used  severe  personal  violence  towards  6.  See    supra^   authorities    in    note 

her,  and  finally  put  her  away  from  him  under  IV.  2.  Misconduct  of  the  Plain- 

by  force,  and  threatened  to  put  her  to  tiff  Other  than  Collusion  or  Conniv- 

death  if  she  ever  returned  to  him,  so  ance,    Harrison  v.  Price,  22  Ind.  165  ; 

that  she  was  in  danger  of  her  life,  and  also  Coleman  v.  White,  43  Ind.  429; 

did  live  apart  from  him  permanently.  Coote  v,  Berty,  12  Mod.  232 ;  Bull.  N. 

The   third   plea   was,  that  long  be-  P.  27,  note  (a).          - 

621  Volume  V. 


CRIMINAL  PROCEDURR 

As  to  Indictments  and  Procedure  in  Prosecutions  for  Particular  Crimes, 
see  various  criminal  titles,  as  ABORTION;  BURGLARY; 
EMBEZZLEMENT,  etc. 

Amendments  in  Criminal  Proceedings,  see  article  AMEND- 
MENTS, vol.  I,  p.  688. 

Appeals  in  Criminal  Cases,  see  article  APPEALS,  vol.  2,  p.i. 

Arguments  of  Counsel,  see  article  ARGUMENTS  OF  COUN- 
SEL, vol.  2,  p.  698- 

Arraignmeni  of  Accused  and  Plea  to  Indictment,  see  article  AR- 
RAIGNMENT AND  PLEA,  vol.  2,  p.  760. 

Arrest  of  fudgment,  see  article  ARREST  OF  JUDGMENT, 
vol.  2,  p.  793. 

Assignment  of  Errors  in  Criminal  Cases,  see  article  ASSIGN- 
MENT OF  ERRORS,  vol.  2.  p.  929. 

I^osecutions  for  Attempts  to  Commit  Crime,  see  article  AT- 
TEMPTS, vol.  3.  p.  97. 

Bail  in  Criminal  Cases,  see  article  BAIL  AND  RECOGNI- 
ZANCE, vol.  3,  p.  158. 

Briefs  in  Criminal  Cases,  see  article  BRIEFS,  vol.  3,  p.  710. 

BUls  of  Exceptions,  see  article  BILLS  OF  EXCEPTIONS,  vol.  3, 

p.  554. 
Staying   Execution    on    Certificate  of  Probate   Cause,  see  article 

CERTIFICATE  OF  DOUBT,  vol.  3,  p.  914. 
Review  of  Proceedings  by  Certiorari,  see  article  CERTIORARI, 

vol.  4,  p.  I. 
Continuances  in  Criminal  Cases,  see  article  CONTINUANCES, 

vol.  4,  p.  823. 
Commitment  of  Accused  Persons,  see  article  COMMITMENTS, 

vol.  4,  p.  566. 
Changing  Place  of  TVial,  see  article  CHANGE  OF  VENUE,  voL 

4,  p.  373. 
\  Coronet's  Inquests,  see  article  CORONER S  INQUESTS. 

Proceedings  against  Convicts,  see  article  CONVICTS. 

Extradition  of  Offenders,  see  article  EXTRADITION. 

Examination  and  Cross-examination  of  Witnesses,  see  article 
EXAM  IN  A  TION  OF  WITNESSES. 

Fines  of  Criminal  Offenders  and  Costs  in  Criminal  Proceedings, 
see  article  FINES  AND  COSTS  IN  CRIMINAL  CASES. 

Flea  of  Former  Conviction  or  Acquittal,  see  article  FORMER 

CONVICTION  OR  ACQUITTAL. 
Use  of  Writ  of  Habeas  Corpus,  see  article  HABEAS  CORPUS. 

Indictment  and  Information  Generally,  see  articles  INDICT- 
MENTS; INFORMATIONS. 
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Complaints  and  Informations  against  Offenders^  see  article   IN* 

FORMA  TIONS  AND  COMPLAINTS. 
Juries  in  Criminal  Trials,  see  article  JURIES, 
J^oceedings  before  Justices  of  the  Peace,  see  article  JUSTICES  OF 

THE  PEA  CE. 
Plea  of  Pardon,  see  article  PARDONS, 
Preliminary  Examination  of  Accused,  see  zx\^c\t  PRELIMINARY 

EXAM  IN  A  TION 
Sentence  of  Persons  Convicted,  see  article  SENTENCES, 
THals  in  Criminal  Cases,  see  article  TRIALS, 
Verdicts  of  Juries,  see  article  VERDICT, 
Matters  of  Venue,  see  article  VENUE. 
IVitnesses  in  Criminal  Cases,  see  article  WITNESSES, 
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See  article  APPSALS^tcL^^i^tl 


CROSS-BILLS. 

By  W.  a.  BfARTOk 

L  SlFlJIiTiOV,  625. 

IL  AmWSB  A8  CBO0B-BILL,  626. 

I.  IhuUr  Statutes t  626. 

3,  Independently  of  Statutes,  61& 

3.  In  Federal  Courts,  627. 

4.  Rules  Governing  Answers  FUedas  Omi  MHi,  6a8. 

QL  Hatubs  akd  Object  of  CBOflB-BiiXi  638. 

1.  Its  C^ual  Functions,  628. 

2.  7b  Obtain  Discovery,  630. 

3.  Tb  Set  up  Matters  Arising  after  hsm,  tfjfk 
4«  Tb  Obtain  Equitable  Set-ojf,  63I. 
J.  .fiir  Affirmative  Relief,  632. 

«•  /»  General,  632. 

I)  r^?  J?»i>  5/^/^^,  633. 
Exceptions,  634. 
(tf )  5^<fr2j^  Perfomumci^  634. 
(^^  Accounting,  635. 
m  Partition,  636. 
(li)  Interfering  Patents,  636. 

(/)  Marshaling  Assets^  637* 
A.  i4f  between  Codefendants,  637. 

IV    fiiatnOTES  OT  CBO0B-BILI.,  639. 

L  I.  Defenses  Available  by  Answer,  639. 

2.  Relevancy  to  Original  BUI,  6401 

3.  Consistency  with  Answer,  645. 

4.  /|j  /^  Nature  of  Relief  Sought^  64S« 

V«  PABTIEB  to  CBO0B-BILL,  646. 

I.  Parties  Complainant,  646. 

3.  Parties  Defendant,  648. 
I  a.  Necessity  for,  648. 

^.  Complainant,  648. 
I  ^.   Codefendants,  648. 


is 
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Dtfloltimi.  CROSS-BILLS.  Mbitioiu 

YI.  FSAHI  OT  CBOSS-BUL,  65a 

1.  The  Allegaiions,  6^0. 

2.  734^  Prayer,  652. 

3.  Signature,  652. 

TIL  Fnnre  OF  CBO88-BZLL,  6$3. 

1.  IVhere  Filed,  652. 

2.  Time  of  Filing,  653. 

3.  Leave  to  File,  656. 

▼nL  Defect  of  Jusisdigtioe  vhbeb  Bxil,  whbthbb  Oubid  bt 
Cboss-Bill,  657. 

DL  PBOCE88,  658. 
IL  AvswsB  TO  Cbobs-Bul,  659^ 

1.  Nature,  659. 

2.  Right  of  Fiiority,  660. 

3.  Duty  of  Defendant  to  Require  Answer^  66l« 

4.  Right  of  Complainant  to  Answer ^  661. 

5.  ^ect  of  Failure  to  Answer,  661. 

XL  Pleas  to  Cboss-Bili.,  ^i. 
Xn.  SsmniBSB  to  Cboss-Bzix,  662. 
ZTTT.  Effect  of  DismssAL  of  OBienrAL  BnXi  662. 
XIV.  Reyiyoii,  664. 
XY.  The  HEABDre,  664. 

1.  Causes  Ordinarily  Heard  Together,  664. 

2.  Cross-Bill  Not  Necessarily  a  Stay,  665. 

3.  Amendment  of  Cross-Bill,  667. 

4.  Cross-Bill,  How  Dismissed,  667. 

5.  Evidence,  667. 

a.  Depositions,  667. 

d.   The  Cross-Bill,  668. 

c.  Answer  to  CrosS'Bill,  66^ 

Zfl  Affbal,  669. 

1.  What  Decrees  or  Orders  Appealable^  669^ 

2.  How  Causes  Brought  up,  (>7\. 

3.  Assignment  of  Errors,  671. 

4.  Review,  671. 

CROSS-REFERENCES. 

iff   ib    Cross-Complaints    under   the    Code,    see    article  CROSS-COM- 
PLAINTS, 
Cross-Bills  for  Divorce,  see  article  DIVORCE, 
Consolidation  of  Cross- Actions,    see  article    CONSOLIDATION 
OF  ACTIONS,  vol.  4,  p.  696. 

L  Defibitiob. — A  cross-bill  is  a  bill  filed  by  a  defendant  or  de- 
fendants to  a  suit  in  equity,  against  the  complainant  or  defendants 
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therein,  or  both,  touching  the  matter  in  question  in  the  orig- 
inal bill.* 

n.  AVBWSB  A8  Cboss-Bill — 1.  Under  Statutes. — In  many  states, 
by  virtue  of  statutes  and  rules  of  court,  defendant  may  make  hb 
answer  a  cross-bill,  and  it  will  subserve  the  purpose  for  which  a 
cross-bill  is  usually  filed.*  Some  of  the  statutes,  however,  author- 
ize the  answer  to  be  made  a  cross-bill  only  as  against  the  com- 
plainant.^ 

Bight  to  file  Oroe»>BUl  Hot  Taken  Away  by  Statnto. — Statutes  or  rules  of 
court  which  allow  an  answer  to  be  made  a  cross-bill  do  not  deprive 
defendant  of  the  right  to  file  a  cross-bill  if  he  prefers  to  do  so.* 

2.  Independently  of  Statntee. — In  some  states  it  seems  to  be  the 
practice  to  allow  an  answer  in  the  nature  of  a  cross-bill,  even 
though  there  is  no  statute  authorizing  it.^ 

1.  Mitford*B  Eq.  Pldg.,  by  Jeremy,  8o,  Humph.  (Tenn.)  238;  Gross  v.  Davis,  87 

81 ;  Cooper's  Eq.  Pldg.  85;  Story's  Eq.  Tenn.   326;  Lewis  v.  Glass,  92  Tenn. 

PWg.,   4  389;  Vail  V.  Arkell,  43  111-  153;*  Odom  ^^  Owen,  2  Baxt  (Tenn.) 

App.  46i5;  Bailance  v.  Underbill,  4  III.  446;  Hall  v,  Fowlkes,  9  Heisk.  (Tenn.) 

453;  Thompson  v.  Shoemaker,  68  111.  745. 

257 ;  Kennedy  v.  Kennedy,  66  III.  190;  '  West  Virginia, — Harrison  v,  Brew- 
West  Virginia  Oil,  etc.,  Co.  v.  Vinal,  ster,38  W.  Va.  294;  Middleton  v.  Selby , 
14  W.  Va.  637;  McDougald  v.  Dough-  19  W.  Va.  168;  McMullen  v,  Eagan, 
erty,  14  Ga.  674;  Gregory  v.  Pike,  29  21  W.  Va.  234;  Alleman  v.  Kight, 
Fed.  Rep.  589;  Ayres  v.  Carver,  17  19  W.  Va.  201;  Armstrong  v.  Wilson^ 
How.  (U.  S.}  595;  Kidder  v.  Barr,  35  19  W.  Va.  108. 

N.  H.  251;  Kemp  v.  Mitchell,  36  I nd.  Tennessee — Filing    Cost-Bond. —  If 

256 ;  Led  with  v.  Jacksonville,  32  Fla.  i.  an  answer  is  filed  as  a  cross-bill  it  must 

"  In  the  very  elementary  nature  of  be  accompanied  by  a  cost-bond  if  one 

the  thing,  a  cross-bill  is  a  bill  filed  by  a  is  required,  and  for  the  want  of  it  may 

party  defendant  to  a  suit."     McDou-  be  treated  as  an  answer  only,  McMillon 

gald  V,  Dougherty,  14  Ga.  679.  v,  McMillon,  7  Lea  (Tenn.)  80;  Curd  v. 

%,  Alabama, — (jilman    v.   New    Or-  Davis,  i  Heisk.  (Tenn.)  574;  Harrell  v. 

leans,  etc.,  R.  Co.,  72  Ala.  566;  Jones  Harrell,  4  Coldw.  (Tenn.)  377;  Keele 

V.Robinson,  77  Ala.  500;  Lehman  v,  v.  Cunningham, 2  Heisk.  (Tenn.)  288; 

Dozier,  78  Ala.  235.  but   if    the    complainant  answers  the 

Arkansas, — Allen  v.  Allen,  14  Ark.  cross- bill  without  objection  to  the  lack 

666.  of  a  cost-bond,  he  waives  it.    Clark  v, 

Georgia. — Cleveland  v.  Chambliss,  Carlton,  4   Lea  (Tenn.)  458;   Hall  r. 

64  Ga.  352;  Horton  v.  Merceir,  31  Ga.  Fowlkes,  9  Heisk.  (Tenn.)  745. 

227.  S.  Odom  V,  Owen,  2  Baxt.  (Tenn.) 

Kentucky,— VfiX^on  v.  Bodley,  2  Litt.  446 ;  Nichol  v,  Nichol,  4  Baxt  (Tenn.) 

(Ky.)  57;  Myers  v.  Baker,  Hard.  (Ky.)  147;  Hall  v.  Fowlkes,  9  Heisk.  (Tenn.) 

553;  Dixon  V,  Campbell,  3  Dana  (Ky.)  745;  Oilman  v.  New  Orleans,  etc,,  R. 

60^;    Blackerby    v,    Holton,    5   Dana  Co.,  72  Ala.  566;  Jones  v.  Robinson,  77 

(Ky.)  524.  Ala.  500;   Lehman  v,  Dozier,  78  Ala. 

Michigan, — McGuire    v.  Judge,  69  235. 

Mich.  593;  Hackley  v.  Mack,  60  Mich.  4.  Leonard  v.  Smith,  34  W.  Va.  442; 

591 ;  Coach  v.  Adsit,  97  Mich.  563.  Clark  v,  Wilson,  56  Miss.  753;  Millsaps 

Mississippi, — Millsaps  v.  Pfeiffer,  44  v,  Pfeiffer,  44  Miss.  805 ;  Hackley  v. 

Miss.  805;   Belcher   v.   Wilkerson,  54  Mack,  60  Mich.  591. 

Miss.  677;    Bay  V.  Shrader,  50  Miss.  6.  New  Eampshire. — Cox    v,  Levis- 

326;  Weeks  v.  Thrasher,  52  Miss.  142;  ton,  63  N.  H.  287;  Clark  v.  Clark,  62 

Arnold  v.  Miller,  26  Miss.  152.  N.    H.    267.      The    answer    may    be 

Rhode  Island, — Valk  v,  Valk  (R.  I.  amended  to  obtain  proper  relief  after 

1894),  39  ^tl.  Rep.  499.  the  opinion  has  been  rendered  to  pre- 

Tennessee,  —  Nichol    v,    Nichol,    4  sent  a  claim.    Clark  v,  Clark,  62  N. 

Baxt.  (Tenn.)  145;    Bussey  v,  Gant,  10  H.  267. 
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3.  In  Federal  Courts. — Chancery  practice  in  the  federal  courts  is 
not  affected  by  legislation  in  the  states  in  which  the  courts  are 
held,  and  therefore,  in  a  cause  tried  in  a  federal  court,  matter 
ordinarily  proper  for  cross-bill  must  be  so  set  up,  irrespective  of 
any  legislation  of  the  state  in  which  the  court  is  held.^ 

Whan  a  OavM  originatai  in  a  State  Court  and  is  removed  to  a  federal 
cpurt,  there  is  a  direct  conflict  of  authority  as  to  whether  it  is  nec- 
essary for  defendant  to  reframe  his  pleading  to  conform  to  the 
federal  equity  rules,  by  filing  a  cross-bill  setting  up  the  facts  orig- 
inally set  up  in  his  answer.^ 

Virginia. — ^Though  there  is  no  stat-  Bank  v.  St.  Johnsbury  First  Nat.  Bank, 

ute  in  Virginia  authorizing  answers  to  53  Vt.  82. 

he  filed  as  cross-bills,  the  strict  rule  re-  1.  White  v.  Bower,  48  Fed.  Rep.  186; 

quiring  a  cross-bill  for  affirmative  re-  Ford  v,  Douglas,  5  How.  (U.  S.)  167; 

lief  does   not  obtain   there,  and  it   is  Chapin  v.  Walker,  6  Fed.   Rep.  794 ; 

there  held  that  where  the  answer  con-  Brande  v.  Gilchrist^  18  Fed.  Rep.  465 ; 

tains   the  proper   averments  the  rule  McClaskey  v»  Barr,  48  Fed.  Rep.  130. 

should  be  relaxed,  when  necessary  to  Thus,  in  a  suit  for  accounting  discov- 

secure  prompt  and  effective  justice  be-  ery  and  other  relief,  affirmative  relief 

tween  the  parties  to  the  suit.     Mettert  will  not  be  granted  on  "an  answer  in 

V.  Hagan,  18  Gratt.  (Va.)  234;  Tate  v,  the  nature  of  a  cross-bill."     White  v, 

Vance,  27  Gratt.  (Va.)  571 ;    Scott  v.  Bower,  48  Fed.  Rep.  186. 

Rowland,  82  Va.  497;    Adkins  v.  Ed-  2.  In   Brande  v,  Gilchrist,  18  Fed. 

wards,  83  Va.  316;  Wayland  v.  Crank,  Rep.  465,  it  was  held  that,  on  removal 

79  Va.6o2  ;  Kyle  v,  Kyle,  i  Gratt.  (Va.)  of  a  cause  from  a  state  court  to  a  fed- 

526;     Cralle  v.   Cralle,   79   Va.   187;  eral  court,  a  cross-bill  must  take  the 

Kendrick  v.  Whitney,  28  Gratt.  (Va.)  place  of  a  counterclaim.     On  the  other 

655.  hand,  in   Detroit   v.   Detroit  City  R. 

Illinois. — In  Thielman  v.  Carr,  75  Co.,   55   Fed.   Rep.   569,   the    original 

111.  385,  there  is  a  dictum  to  the  effect  pleadings    were    permitted    to     stand 

that  after  defendant  has  fully  answered  without  change  or  modification.    The 

the  bill  he  may  then  proceed  and  state  court  there  said :   '*  We  do  not  think 

new  matter  entitling  him  to  such  relief  that    the  equity   rules  of  the   federal 

aa  he  would  be  entitled  to  on  a  cross-  courts  require  a  reframing  of  the  plead - 

bill,   and  ask    for    appropriate    relief,  ings  to   conform  to  the  practice  that 

This  dictum  is  directly  contrary  to  prior  must  have  obtained  had  the  suit  been 

decisions  in  this  state  and  is  c/Zftf^/rof^^/  originally    brought    here.      Afler    an 

in  Purdy  v,  Henslee,  97  111.  389.  equity  suit  is  brought  in   the  United 

Maryland. — Cross- bills  in  the  equity  States  court,  subsequent  proceedings 
practice  of  this  state  are  not  usual  or  are,  of  course,  governed  by  the  federal 
encouraged  when  the  same  purposes  equityrules,  but,  on  removal,  the  rights 
can  be  attained  and  equal  justice  of  parties  are  exactly  the  same  as 
awarded  between  the  parties  to  the  when  the  case  was  taken  from  the  state 
original  suit,  whether  as  between  the  court,  and  are  not  to  be  changed  except 
complainant  and  defendant,  or  as  be-  so  far  as  is  required  by  the  fact  that  the 
tween  codefendants.  The  tendency  of  equity  and  law  jurisdictions  of  the  fed- 
the  modern  authorities  is  to  dispense  eral  courts  are  entirely  distinct.  This 
with  them  as  far  as  practicable,  so  as  to  is  a  purely  equitable  cause,  and  no 
curtail  litigation  and  expense.  Where  inconvenience  is  experienced,  and  node- 
possible,  the  answer  is  viewed  in  the  parture  from  federal  equity  practice  is 
light  of  a  cross-bill,  and  made  the  required,  by  the  form  in  which  it  comes 
foundation  for  a  decree.  Young  v,  into  this  court  in  subsequent  proceed - 
Twigg,  27  Md.  621.  ings    here.  «  *  »  Our    conclusion     is 

Treitliig    Answer   as    Cros^-Blll    by  based  on  the  language  of  the  removal 

Bttpnlatlim. — If  the  parties  agree  that  statute,  and  the  anxiety  of  the  federal 

an  answer  may  be  treated  as  a  cross-  courts  to  preserve  the  rights  of  parties 

bill  it  may  be  so  treated  and  a  decree  on  removal  exactly  as  they  existed  in 

rendered    thereon.     Passumpsic   Sav.  the  state  court,  so  far  as  this  is  possible 
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4.  Billet    GoTerning  Answers   FQed  as  Cross-Bills.  —  The  rules 

governing  answers  filed  as  cross-bills,  it  is  apprehended,  are  prac- 
tically the  same  as  those  governing  ordinary  cross-bilb,^  and  for 
convenience,  and  to  avoid  useless  repetition,  they  will  be  consid- 
ered the  same  and  treated  together. 

m  Batubs  akd  Qbjbot  ot  CBOSS-Biiir— 1.  Its  Vsaal  FnnetioiiB. — 
A  cross-bill  is  generally  considered  merely  an  auxiliary  of,  and  a 
dependency  on,  the  original  bill.* 

The  purposes  for  which  it  is  usually  filed  are :  First,  to  obtain 
a  discovery  of  facts  in  aid  of  a  defense  to  the  suit ; '  second,  to 

and  consistent  with  the  federal  statutes  Elliston    v,  Morrison,  3    Tenn.    Ch. 

and  constitution."  384;  Hergel  v,  Laitenberger,  a  Tenn. 

1.  Taunton  v,  Mclnnish,  46  Ala.  619;  Ch.  251. 

McMullen  V.  Eagan,  21  W.  Va.  254;  OroM-BOl  Not  Allowad  to  SUiid  as 

McGuire  v.  Judge,  69  Mich.  593 ;  Ber-  Answer. — ^A  pleading,  which  is  in  sub- 

nier  v.  Bemier,  72  Mich.  45;   Purdy  stance  and  form  a    cross-bill,  is   not 

V,  Henslee,  97  111.  389.  changed  into  an  answer  bj  a  prajer 

S.  Ay  res  v,  Canrer,  17  How.  (U.  S.)  that  it  be  taken  also  as  an  answer  to  the 
59c ;  Dows  V.  Chicago,  11  Wall.  (U.  S.)  original  bill,  and  it  is  improper  to  allow 
100;  Cross  V.  De  Valle,  i  Wall.  (U.S.)  it  to  stand  as  an  answer.  Morrow  v, 
5;  Neal  V,  Foster,  34  Fed.  Rep.  498;  Morrow,  2  Tenn.  Ch.  554. 
Ayers  v,  Chicago,  loi  U.  S.  187 ;  Ex  f.  Tlroatliig  Petttkm  as  Orooa-BQl.  — 
South,  etc.,  Alabama  R.  Co.,  95  U.  S.  Where  creditors  file  a  cross-bill  to  sub- 
221 ;  Kidder  v.  Barr,  35  N.  H.  251 ;  Sla-  ject  land  conveyed  bj  their  debtor  to 
son  V.  Wright,  14  Vt.  208 ;  Elderkin  v,  his  wife,  and  make  no  allusion  to  such 
Fitch,  2  Ind.  90;  Hergel  v.  Laitenber-  conveyance  in  their  bill,  and  her  chil- 
ger,  2  Tenn.  Ch.  254 ;  Taunton  v,  Mc-  dren  file  a  petition  asking  to  be  made 
Innish,  46  Ala.  619;  Continental  L.  defendants  and  to  be  permitted  to  de- 
Ins.  Co.  V,  Webb,  54  Ala.  688;  Grilmer  fend  their  rights,  their  petition  may  be 
V,  Felhour,  45  Miss.  627;  Piedmont,  treated  as  a  cross- bill,  if  their  rights 
etc.,  L.  Ins.  Co.  v.  Maury,  75  Va.  508;  would  have  been  more  properly  asserted 
Field  V,  SchiefTelin,  7  Johns.  Ch.  (N.  by  a  cross-bill.  Sayers  v.  Wall,  26 
Y.)  252;  Stevens  v.  Stevens,  24  N.  J.  Gratt  (Va.)  354. 
Eq.  576.  S.  Story's  Eq.  Pldg.,  (  389;  Cooper's 

"A  cross- bill  is  nothing  more  than  an  Eq.  Pldg.  85;  Mitford's  Eq.  Pldg.,  by 

addition  to  the  answer.     It  makes  a  Jeremy,  81. 

part  of  the  pleading  which  states  the  de-  Alabama, — CuUum  v.  Erwin,  4  Ala. 

iense,  the  answer  being  the  other  part.*'  452. 

Canant  v.  Mappin,  20  Ga.  730.  Georgia, — ^Tison  v.  Tison,  14  Ga.  167. 

The  character  of  a  bill  and  the  nature  Illinois,  —  Newberry  v.  Blatchford, 

of  the  relief    sought  must  determine  106  111.  584;  Kennedy  v.  Kennedy,  66 

whether  it  is  a  cross-bill  or  an  original  111.  191. 

bill.    It  is  immaterial  whether  the  bill  Michigan, — Andrews  v.  Kibbee,  la 

is  called  in  the  body  of  it   a   cross-  Mich.  94. 

bill.    Pollock  V,  National  Bank,  7  N.  Mississippi, — Gilmer  v.  Felhour,  45 

Y.  247.  Miss.  627 ;  Millsaps  v,  Pfeiffer,  44  Miss. 

AUowlng  Croos-BUl  to  Stand  as  Orlg-  805. 

Inal  BUI  within  the  Dlsoratlon  of  Gonrt. —  New  Hampshire. —  Kidder  v,  Barr, 

It  is  in  the  discretion  of  the  chancellor  to  35  N.  H.  235. 

allow  a  cross-bill  to  stand  as  an  original  New  Jersey, — Kru^er  v.  Ferry,  41 

bill,  Clark  v,  Carlton,  4  Lea  (Tenn.)  N.J.  Eq.  432;  Evans  v.  Staples,  42  N. 

4^8 ;  Elliston  v,  Morrison,  3  Tenn.  Ch.  J.  Eq.  58! ;  Trumbull  9.  Gibbins  (N. 

284;  Foss  V,  Denver  First  Nat.  Bank,  J.)  Oct.,  1892. 

I  McCrarv  (U.  S.)  474;  but  no  such  New    Torh, — Kelly    v,    Eckford,   5 

favor  can  be  shown  to  an  answer  filed  Paige  (N.  Y.)  548;  Galatianv.  Erwin, 

as  a  crossbill   under  a  statute  which  Hopk.  Ch.   (N.  Y.)  48;   Commercial 

only  authorizes  the  filing  of  an  answer  Bank  v.  State  Bank,  4  Hill  (N.  Y.)  5x6; 

as  a  cross-bill,  not  as  an  original  bill.  Lupton  v,  Johnson,  2  Johns.  Ch.  (N. 
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set  up  matters  which  have  arisen  after  the  cause  was  at  issue ;  ^ 
third,  to  obtain  full  relief  for  all  the  parties,  touching  the  matters 
in  the  original  bill,^  or  to  bring  every- disputed  matter  fully  before 
the  court  and  to  grant  the  defendant  or  defendants  some  affirma- 
tive relief  against  the  complainant  or  against  other  defendants  or 
against  both. 

Y.)  429;  Bogert  v.  Bogert,  2  Edw.  Ch.  closure  is  beeun,  a  petitioner  claims  an 

(N.  Y.)  399.  interest  in  the  premises,  a  bill  in  the 

Tennessee. — Montgomery  v.  Olwell,  nature  of  a  cross-bill  may  be  filed  to 

I  Tenn.  Ch.  171.  prevent  the  complainant  from  depriv- 

Vermont, — Rutland  v,  Paige,  24  Vt  ing  the  claimant,  by  means  of  a  fore- 

181.  closure,  of  the   benefit   of  his  inter- 

West  Virginia.^yft%t  Virginia  OU,  est.     Kirkland  v.  Kirkland,   26  N.   ]. 

etc.,  Co.  V,  Vinal,  14  W.  Va.  637 ;  Dick-  Eq.  276. 

inson  v.  Chesapeake,  etc.,  R.  Co.,  7  W.  On  a  bill  to  redeem  a  mortgage  of 

Va.  444.  assignment,  by  the  complainant,  after 

United  States. — Providence  Rubber  answer  filed,  of  all  his  interests  in  the 

Co.  V.  Goodyear,  9  Wall.  (U.S.)  807;  premises,     mortgage    may     be    made 

Ayres  v.  Carver,  17  How.  (U.  S.)  591 ;  available  to  the  respondent  by  cross- 

CroBs  V,  De  Valle,  i  Wall,  (U.  S.)  5.  bill.    Lambert  v.  Lambert,  52  Me.  544. 

Rngland. — Ward  v.  Eyles,  Mos.  377;  Matter  Ooourrlng  after  Decree.— For 

Pigott  f.  Williams,  6  Madd.  95 ;  Milli-  new  matter  occurring  after  a  decree,  or 

ean  V.  Mitchell,  6  Sim.  187 ;  Taylor  v.  after  decree  and  an  appeal  therefrom 

Tieming,  4  Beav.  235 ;  Bate  v.  Bate,  7  from  the  Supreme  Court,  an  original 

Beav^a9;  Shepherd  v,  Morris,  i  Beav.  bill  in  the  nature  of  a  cross-bill,  or  a 

175;  Ijrnte  V.  Hodge,  8  Jur.  N.  S.  1226;  cross-bill,  may  be  filed.      Kirtland  v. 

Spragg  V,  Comer,  2  Cox  109;  Brown  Mississippi,  etc.,  R.  Co.,  4  Lea  (Tenn.) 

V,  Newall,  2  Myl.  &  C.  558.  418 ;    Morrison    v.    Searight,  4   Baxt. 

1.   Connecticut. —  Kimberly    v.   Fox,  (Tenn.)   479;  Eberhardt  v.   Wood,    3 

37  Conn.  307.  Tenn.  Ch.  490. 

/Uinois^—FeTm  v.  McClure,  36  111.  Hatter  Bzlstliig  Defore  Anawer  tmt 

7 ;  Jenkins  v»  International  Bank,  1 11  Dlaoovered  after. — Where  a  new  matter 

11.  463.  of  defense  is  discovered  after  the  put- 

Maiue.  —  Lambert  v,  Lambert,   52  ting  in  of  the  answer,  but  which  existed 

Me.  544.  before,  the  proper  practice  is  to  apply 

JVew  Hampshire. — Roberts  v.  Pea-  for  relief  to  file  supplementary  answer 

▼ey,  29  N.  H.  392.  setting  up  such  defense  instead  of  re- 

I^ew  yersey. — Kirkland  v.  Kirkland,  sorting    to  a  cross-bill,    Talmage    v. 

a6  N.  J-  Eq.  276.  Pell,  9  Paige  (N.  Y.)  413 ;  St.  Paul's  v. 

New   Tork. — Miller  v.  Fenton,  11  Kettle,  2  Yes.  &  B.  16;  or  such  matter 

Paige  (N.  Y.)   19;  Scott  v.  Grant,  10  should  be  set  up  bv  amendment.  Hook 

Paige  (N.  Y.)  485;  White  v.  Bullock,  3  v.  Richeson,  115  111.  431. 

Edw.  Ch.  (N.  Y.)  453;  Tripp  r.  Yin-  S.  Alabama.— -CyxWyxm  v.   Erwin,  4 

cent,  3  Barb.  Ch.  (N.  Y.)  613;  Farmers*  Ala.  452. 

L.  %L  T.  Co.  V,  Reid,  3  Edw.  Ch.  (N.  ////« ^/j.  —  Ballance  v.  Underbill,  ^ 

Y.)  414;  Taylor  v.  Titus,  2  Edw.  Ch.  III.  4C3;  Newberry  v,   Blatchford,  106 

(N.  Y.)  135.  111.584;  McConnell  v,  Hodson,  7  111. 

Tennessee. — ^Montgomery  v.  Olwell,  640;  Thompson  v.  Shoemaker,  &  111. 

1  Tenn.  Ch.  171 ;  Eberhardt  v.  Wood,  257;  Kennedy  v.  Kennedy,  66  111.  190. 

a  Tenn.  Ch.  490.  Massachusetts, — Richards  v.  Todd, 

FifrMM^ii/.  —  Blaisdell  v.  Stevens,  16  127  Mass.  167. 

Vt.  I7p.  Michigan.  —  Wilcox    v.    Allen, .  36 

United  States. — Cross  v.  De  Valle,  Mich.    160;    Andrews    v.   Kibbee,   I3 

1  Wall.  (U.  S.)  5;   Neal  v.  Foster,  34  Mich.  94. 

Fed.  Rep.  498;  Banque  Franco- Egypt-  Mississippi, — Thomason  v.  Neeley, 

ienne  v.  Brown,  24  Fed.  Rep.  106.  50  Miss.  310. 

England.  —  Hayne     v.     Hayne,    3  New  Hampshire. — Kidder  v,  Barr, 

Ch.  19.  35  N.  H.  335. 

Olvatrallana. — Where,  after  a  fore-  New  yersey. — Krueger  v.  Ferry,  41 
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2.  To  Obtain  Diaoovery. — The  use  of  a  cross-bill  to  obtain  a 
discovery  of  matter  in  aid  of  a  defense  to  the  original  bill,  is 
founded  on  the  chancery  rule  which  prohibits  the  examination  of 
a  complainant  in  a  suit  in  equity  as  a  witness  in  such  suit,^  and, 
except  where  otherwise  provided  by  statute,^  it  is  still  necessary 
to  file  a  cross-bill  for  this  purpose.* 

3.  To  Set  up  Mattera  Ariaing  after  laaae. — The  undoubted  weight 
of  authority  is  that  a  cross-bill  is  necessary  where  the  pleader 
desires  to  set  up  matter  of  defense  arising  after  issue.^    But^  in 

N.  J.  Eq.  432  ;  Vanderveer  v.  Holcomb,        In      Tennessee    a     cross-bill    is    no 

21  N.  J.  Eq.  105.  longer  necessary  for  discovery,  as  all 

New  Mexico. — Huntington  v.  Moore,  parties  to  a  suit  are  competent  ^wit- 

I  N.  Max.  489.  nesses.    Gibson's  Suits  in  Ch.,  (  662. 

New    Tork.  —  Galatian  v.    Erwin,        New  Jersey, — In  New  Jersej  it  is 

Hopk.  Ch.  (N.  Y.)  48.  not  necessary  to  file  a  cross-bill    for 

North      Carolina.  —  Weisman     v.  discovery.    The  defendant,  after  filing 

Smith,  6  Jones  Eq.  (N.  Car.)  124.  his  answer, may  exhibit  interrogatories 

Tennessee. — Montgomery  v.  Olwell,  to  the  complainant,  which  shall  be  an- 

I  Tenn.  Ch.  171.  swered  by  him  on  oath  or  affirmation ; 

Vermont. — Rutland  t;.  Paige,  24  Vt.  and  such  answer  shall  be  evidence  in 

181.  the  cause  in  the  same  manner  and  to 

West  Virginia. — Dickinson  v.  Ches-  the  same  effect  as  the  defendant's  an- 

apeake,  etc.,  R.  Co.,  7  W.  Va.  390.  swer  to  the  complainant's  bill  in  evi- 

Wisconsin.  —  Armstrong  v.  Pratt,  2  dence.     N.  J.   Ch.  Rules,  p.  27,  §  44. 

Wis.  299.  Ames  v.  New  Jersey  Franklinite  Co., 

United  States. — Denver,  etc.,  R.  Co.  12  N.  J.  Eq.  68.     But  notwithstanding 

v.  Denver,  etc.,  R.  Co.,  17  Fed.  Rep.  the  rule,  the  party  may  still  file  a  crosa- 

867;  Ay  res  v.  Carver,  17  How.  (U.  S.)  bill  if  he  pleases.    Ames  v.  New  Jersey 

591 ;  Cross  v.  De  Valle,  i  Wall.  (U.  S.)  Franklinite  Co.,  12  N.  J.  Eq.  68. 
5;  Morgan's  Louisiana,  etc.,  R.  etc.,  Co.        8.  See   cases    cited  supra,   in    note 

W.Texas  Cent.  R.  Co.,  137  U.  S.  171;  under  III.  i.    Its  Usual  Functions, 
Providence  Rubber  Co.  f.  Goodyear,        Orou-BUlB    for    DiscoTery — Illustra- 

9  Wall.  (U.  S.)  807;  Veach  v.  Rice,  131  tions  of  Rule. — A   defendant    cannot 

U.  S.  293.  by  petition  require  his  codefendant  to 

1.  '*A  cross-bill  for  discovery  arises  produce,  and  allow  him  to  inspect,  an 
from  a  settled  rule  in  equity  that  the  assignment  of  a  judgment  that  sach 
plaintiff  in  a  suit  cannot  be  examined  codefendant  holds  against  him,  for  the 
as  a  witness  in  that  suit ;  and  if  his  purpose  of  preparing  his  answer.  The 
testimony  is  wanted  by  the  defendant  proper  procedure  is  by  cross -bill.  Evans 
as  to  any  material  facts,  it  must  be  by  a  v.  Staples,  42  N.  J.  E^.  584. 
cross-bill.  It  has  been  well  remarked.  Where  a  bill  was  filed  by  an  executor 
that  in  the  transactions  of  human  life  it  to  settle  the  trust  of  a  will,  and  defend - 
frequently  happens  that  the  leading  ant  and  his  wife  answered,  and  a  repli- 
facts  of  the  case  are  known  only  to  the  cation  was  filed,  and  the  taking  of  testi- 
acting  parties ;  and  it  is,  therefore,  of  mony  commenced,  an  application  by 
essential  service  to  the  cause  of  truth  defendant  and  wife  to  have  certain 
and  justice  that  the  defendant  in  a  suit  books  and  papers  left  to  the  examiner 
should  be  enabled  to  interrogate  the  for  the  use  of  witnesses  and  counsel 
plaintiff  on  his  oath  as  to  the  subject-  was  denied,  and  the  parties  were  left  to 
matter  in  dispute  between  them."  a  cross -bill.  Bogert  v,  Bogert,  2  £dw. 
Story's  Eq.  Pldg.,  §  309,  citing  Col-  Ch.  (N.  Y.)  399. 

Chester  v. ,  i  P.  Wms.  595.    See        Where  the  books  or  documents  of 

also  Kidder  v.  Barr,35  N.  H.  251.  the  complainant  are  material  for  the 

2.  Exceptions  under  Btatntes  and  defendant's  defense  of  the  suit,  the  de* 
Boles  of  Ckinrt — England. — In  England  fendant  must  file  a  cross-bill  against  tlie 
it  is  not  necessary  to  file  cross-bills  for  complainant  for  the  discovery  of  them. 
discovery.  Daniell's  Ch.  Pr.  (6th  Am.  Kelly  v.  Eckford,  5  Paige  (N.  Y.)  548. 
ed.)  1553.  4.  See  authorities    cited  sufra^    In 
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some  late  cases,  leave  has  been  granted  to  the  defendant  to  set  up 
such  matter  by  amended  answer,  or  by  supplemental  answer.^ 

4.  ¥o  Obtain  Equitable  Set-off.  —  In  a  proper  case,  a  cross- 
bill, if  seasonably  filed,  may  be  sustained  for  the  purpose  of 
obtaining  an  equitable  set-off,^  and  in  the  absence  of  statutory 
enactments  a  set-o£F  can  only  be  obtained  by  cross-bilL^ 

note  under  III.     i.  Its  Usual  Fume-  (Mass.)  104* 'trotter  v,  Heckscher,  40 

Hans,  N.J.  Eq.  61 3. 

miurtnttlooa. — Discharges    in  bank-  8.  Goodwin    v,  McGehee,  15    Ala. 

ruptcj,  which  have  been  obtained  after  233 ;  Beall   v,  McGehee,  57  Ala.  438; 

the  cause  was  at  issue,  maj  be  set  up  Pearson  v,   Darrington,  32  Ala.  227; 

by  cross -bill,  and  should  be  so  set  up.  Chambers  v,    Wright,   52    Ala.  444; 

Banque  Franco-Egyptienne  v.  Brown,  Weaver  v.  Brown,  87  Ala.  533;  Hooper 

34  Fed.  Rep.  106.  v.  Armstrong,  69  Ala.  343 ;  Carejr  v. 

Defendant    gave   a  bond  and  mort-  Williams,  i  Lea  (Tenn.)  51;  Elsey  v. 

gage  to  two  of  the  defendants,  A  and  B,  Stamps,  10  Lea  (Tenn.)  709 ;  Bussej  v, 

and  afterwards    sold    the    mortgaged  Gant,  10  Humph.  (Tenn.)  241;  Mrzena 

property  to  the  defendant  F,  subject  to  v.  Brucker,  3  Tenn.  Ch.  161 ;  Troup  v, 

the  mortgage,  and  filed  a  bill  to  com-  Haight,  Hopk.  Ch.  (N.  Y.)  239.    See 

pel  A  and  B  to  foreclose  or  to  release  also  Trotter  v.   Heckscher,  40  N.   J. 

complainant     from    liability.    It    was  Eq.  612;    Ratltff  v.  Davis,  38  Miss.  107. 

held  that  a  petition  showing  that  the  Contra^  Fleece  v,  Russell,  13  111.  31, 

defendant  F  had,  since  the  filing   of  in  which  the  court  intimates  that  on  a 

the  answer,  paid    off  the    mortgage,  bill  to  subject  land  to  the  payment  of  a 

could  not  be  filed  by  A  and   B;  that  it  debt,  defendant  may  have  the  benefit 

was  necessary  for  them  to  set  up  such  of  a  set-off  for  rents  due  him  from  com- 

matter  by  cross-bill.    Taylor  v,  Titus,  plainant  for  the  use  of  the  land. 

2  Edw.  Ch.  (N.  Y.)  135.  Thus,   where  a  bill    was    filed    for 

Waiwr. — Where     new     matter    oc-  specific  performance  of  a   contract  to 

curring  after  answer  is  set  up  by  peti-  convey  real  estate,  against  the  repre- 

tion  instead  of  by  cross-bill,  the  decree  sentatives  of  vendor,  and  a  balance  is 

rendered   thereon    should  not  be  dis-  ascertained  to  be  due  vendor's  repre- 

turbed  where  no  objection  was  made  sentatives,  no  decree  can  be  rendered 

until    decision    rendered.    Coburn   v,  for  such  sum  on  their  claim  in  an  an- 

Cedar  Valley  Land,  etc.,  Co.,  138  U.  swer.  It  must  be  asserted  by  cross-bill. 

S.  196.  Bussey  v.  Gant,  10  Humph.  (Tenn.)  238. 

1.  Bamegat  City  Beach  Assoc,    v,  QaaUflcatlon  of  Rale. — Where  a  de- 

Buzby  (N.  J.  1890),  20  Atl.  Rep.  214;  fense  is  only  in  the  nature  of  a  set-off 

Thames,  etc..  Marine  Ins.  Co.  xi.  Con-  in  equity,  by  showing  a  discharge  of  lia- 

tinental   Ins.  Co.,  37   Fed.  Rep.   286;  bility  sought  to  be  enforced  bnefore  the 

Southall  V.  British  Assur.  Soc,  38  L.J.  filing  of  the  bill,  there  is  no  necessity 

Ch.  711 ;  Stamps  v,  Birmingham,  etc.,  for  a  cross-bill.    Goodwin  i;.  McGehee, 

R.  Co.,  2  Phillips  673.  15  Ala.  233. 

Thus,  where  a  bill  is  filed  to  settle  the  Statutory  Cliange  of  Bole. — Under  2 

title  to  certain  lands,  defendant  may  be  Rev.  Stat.  174,  §  40,  providing  that,  in 

allowed  to  amend  bis  answer  in  order  suits  for  recovery  of  money,  a  set-off 

to  set  up  a  title  to  the  land  in  dispute,  shall  be  allowed  m  courts  of  equity  in 

acquired  since  answer  filed.     Barnegat  the  same  manner  and  with  like  effect  as 

City  Beach  Assoc,  v,  Buzby    (N.  J.  in  an  action  at  law,  a  defendant  may 

1890),  20  Atl.  Rep.  214.  avail  himself  of  a  set-off  against  the 

Also,    where     an     injunction     was  debt  claimed   by  the  original  bill,  by 

granted,  and  matters   occurred    after  answer.    A  cross-bill  is  not  necessary  to 

answer  which   rendered   the  granting  that  purpose.    Jennings  v,  Webster,  8 

of  the  injunction    improper,   defend-  Paige  (N.  Y.)  503.     See  also  Harrali^. 

ant  was  allowed  to  file  a  supplemen-  Leverty,  50  Conn.  61. 

tal    answer    setting   up    those    facts.  How   Bet-off  Headed.  —  Where    in- 

Stamps  t'.  Birmingham,  etc.,  R.  Co.,  2  debtedness  is  relied  on  as  a  set-off,  the 

Phillips  673.  items  of  indebtedness  must  be  set  out 

5.  Cartwright   v,    Clark,     4    Met.  specifically,  and  defendant  will  be  al' 
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6.  For  Afflrmative  Eelief— a.  In  Generai^i)  The  Rule  Stated. 

—  If  the  defendant  relies  on  the  equities  of  his  case  for  anything 
beyond  a  defense,  and  seeks  affirmative  relief,  he  must  file  a  cross- 
bill.   An  answer  will  not  be  sufficient.^ 

lowed  no  other  claims  than  those  sped-  tisb- American  Mortg.  Co.,  7  IlL  App. 

fied,  unless  complainant  waives  such  485  {compare  Thielroan  v.  Carr,  7£  IlL 
strictness  and  agrees  that  all   claims 
shall  be  allowed,  Elsejr  v.  Stamps,  10 

Liea   (Tenn.)    709;  and    the    cross-bill  Mahonej,  65    111.  406;     Edgerton   v. 

should  disclose  a  state  of  facts  showing  Young,  43  111.  ^i\^  followed  bj  Briscoe 

that  the  demand  complainant  seeks  to  v.  Power,  85  111.  420;  Howett  v,  Selbj, 

enforce  is  subject  to  a  set-off,  and  should  54  111.  151 ;  Thompson  v.  Shoemaker, 

show  facts  from  which  the  amount  of  68  111.  256;  Howe  v.  South  Park  Com'rs, 

the  set-off  can  be  ascertained,  Hooper  1 19  111.  loi ;  McCann  v,  O'Connell,  54 

V,  Armstrong,  69  Ala.  343.  111.  App.  309 ;  Newberry  v,  Blatchford, 

1.  Alabama, —  Harris   v.   Carter,   3  106  III.  584;  Erlinger  v.  Boul,  7   111. 

Stew.  (Ala.)  333;  Cummings  v.  Gill,  6  App.  40;  Peoria,  etc.,  R.  Co.  v.  Bryan, 

Ala.  56a;  Gallagher  v.  Witherington,  5  111.  App.  387;  Jackson  v,  Sackett,  146 

29  Ala.  430;  Ketchum  v,  Creagh,  53  111.  646;  Wing  v.  Goodman,  75  111.  159; 

Ala.  324;  Williams  v,  Mitchell,  30  Ala.  Dates  f .  Winstanlej,  53  111.  App.  623; 

299;   Pitts  V,  Powledge,  56  Ala.  147;  Locke  v,  Davison,  iii  111.  19. 

Lehman  v,  Tallassee  Mfg.  Co.,  64  Ala.  Iowa. — Compton  v.  Comer,  4  Iowa 

567 ;  Davis  v.  Cook,  6^  Ala.  617;  Taun-  577 ;  Armstrong  v.  Pierson,  5  Iowa  317; 

ton  V,  Mclnnish,  46  Ala.  619;  Gilman  MacGregor  v.  MacGregor,  9  Iowa  65; 

V,  New  Orleans,  etc.,  R.  Co.,  72  Ala.  Frank  v,  Purington,  5  Iowa  345 ;  West- 

566;  Watts  V.  Eufaula  Nat.  Bank,  76  fall  v.  Lee,7  Iowa  12;  Shepardv.  Ford, 

Ala.  474;   Garner  v.  Leverett,  32  Ala.  10  Iowa  502;  Mullin  v.  Bloomer,  11 

410;  Cotton  v.  Scott,  97  Ala.  447;  Ross  Iowa  360;    Holladay  v,  Johnson,    12 

V.  New  England  Mortg.  Securitj  Co.,  Iowa  563;  Clark  i/.  Lee,  21  Iowa  374; 

loi  Ala.  364.  Gwynn  v.  Turner,  18  Iowa  i. 

Colorado, — ^Tucker  v.  McCojr,  3  Colo.  Kentucky, — Rogers  v,  McMachan,  4 

284;   Abbott  V,  Monti,   3   Colo.  561;  J.  J.  Marsh.  (Ky.)  37. 

Monti  V,  Bishop,  3  Colo.  605;  Sisty  v.  Massachusetts, — Andrews  v.  Gibnan, 

Bebee,  4  Colo.  52;  Mills  v,  Buttrick,  .122  Mass.  471. 

4  Colo.  123;   Nippel  V,  Hammond,  4  Michigan. — Schwarz  v.  Sears,  Walk. 

Colo.  211.  (Mich.)    170;   Andrews  v.  Kibbee,  12 

Connecticut, — Kimberly   v.   Fox,  27  Mich.  94;  Vroman  v,  Thompson,  51 

Conn.  307.  Mich.  452 ;  Vary  v.  Shea,  36  Mich.  3& 

Florida. — Sanford  v.  Cloud,  17  Fla.  Mississippi, — Champenois  v.   Fort, 

57,   citing  Wooten  v.  Bellinger,   17  45  Miss.  355;  Carter  t;.  Harvey  (Miss, 

^la.  289.  1890),  7  So.  Rep.  286. 

Illinois, — Tarleton   v.  Vietes.  6  III.  New  Jersey, — Aspinwall  v,  Aspin- 

470;  McConnell  v,  Hodson,  7  111.  640;  wall,  49  N.  J.  Eq.  302;  Grocers'  Bank 

tones  V,  Smith,  14  111.  229;   Rowan  v,  %k  Neet,  29  N.J.  Eq.  449;    Emley  v. 

Bowles,  21  111.  17 ;  McConnel  v.  Smith,  Mount,  32  N.  J.  £q.47o;  Beck  v.  Beck, 

23  111.  611;   Mason  v.  McGirr,  28  III.  4^  N.  J.  Eq.  40;  French  v.  Griffin,  18 

322;  Hurd  V.  Case,  32  111.  45 ;  Atkin  v.  N.  J.  Eq.  279;  Adams  v,  Beideman,  33 

Merrell,  39  111.  62;  Stone  v,  Smoot,  39  N.  J.  Eq.  77 ;  Fine  v.  Kine,  33  N.  J. 

111.  409;  McCagff  Ti.  Heacock,  42  111.  Eq.  108;  Scott  v,  Lalor,  18  N.  J.  Eq. 

153;   Hanna  v.   Ratekin,  43   111.  462;  301;   Allen  v.  Roll,  25  N.  J.  Eq.  163; 

Titsworth  v.  Stout,  49  III.  78;  Conwell  Miller  v.  Gregory,  16  N.  J.  Eq.  274; 
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11;   Price  V,   Blackmore,  65  111.  386;  O'Brien  v.  Hulfish,  22  N.  J.  Eq.  471 ; 

Campbell    v,  Benjamin,  69    111.  244;  Onderdonk  r.  Gray,  19  N.  J.  Eq.  65 ; 

Smith  V,  West,  103  111.  332;  White  v,  Parker  v.  Jameson,  32  N.  J.  Eq.  222; 

White,  103  111.  438;  Anderson  v.  Hen-  Duryee  v,  Linsheimer,  27  N.  J.  Eq.366; 

derson,  124  111.  1^4;  FoUansbee  v.  Scot-  Parker  ?>.  Hartt,  32  N.  J.  Eq.  225. 
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moffenttaf. — In  the  notes  hereto  wilt  be  found  illustrations  of 
the  general  rule  enunciated,  as  applied  to  particular  facts.^ 

New  Tork. — Braman  v.  Wilkinson,  lief ,  grantable  onlj  on  cross-bill :  Can- 

36arb.(N.Y.)  151;  Oermanv.Machin,  cellation    of    mortgage  sought  to  be 

6  Paige  (N.  Y.)  288.  foreclosed,  Tarleton   v.   Vietes,  6  111. 

North  Carolina, — Weisman  v.  Smith,  472 ;  McConnell  v,  Hodson,  7  111.  640; 

6  Jones  Eq.  (N.Car.)  124.  reformation  or  correction  thereof  for 

Tennessee. — ^Cloud    v.   Hamilton,   3  fraud,  Miller  r.  Gregory,  16  N.  J.  Eq. 

Ycrg.  (Tenn.)  81 ;  Lance  v.  Courtney,  274 ;  Graham   v.    Berrjman,  19  N.  \ . 

I  Heisk.  (Tenn.)  331;  Gross  v.  Davis,  Eq.  29;  O'Brien  v.  Halfish,  22  N.  \ 

87  Tenn.  226;  Lewis  v.  Glass,  92  Tenn.  Eq.  473;  Parker  r.  Jameson,  32  N.  J. 

147;    Baxter  v.  Knoxville   First   Nat.  Eq.  222;  Parker  v.  Hartt,  3a  N.  J.  Eq. 

Bank,  85  Tenn.  33;  Carey  v,  Williams,  225,  844;  foreclosure  of  the  mortgaged 

I  Lea  (Tenn.)  51.  premises  for  the  benefit  of  one  of  the 

Vermont.  —  Simonds  v.  Brown,   18  defendants,  Conwell  v.  McCowan,  53 

Vt  331;   Hathaway  v.  Hagan,  59  Vt.  111.  364;  Edwards  v.  Helm,  5  111.  143; 

75;  Haskin  v.  Haskin,  1C5  Vt.  263.  the  right  to  have  mortgaged  property 

United  States, — McClaskey  v.  Barr,  sold  in  the  inverse  order  of  alienation, 

48  Fed.  Rep.  130;  Providence  Rubber  Dates  v.  Winstanley,  53  111.  App.  623 ; 

Co.  V.  Goodyear,  9  Wall.  (U.  S.)  807;  decree  for  excess  of  amount  paid  on 

Hubbard  v.  Turner,  2  McLean  (U.  S.)  mortgaged  property  sought  to  be  fore- 

519;  Armstrong  t^.  Chemical  Nat.  Bank,  closed  over  amount  actually  duethere- 

37  Fed.  Rep.  466;  American  L.  &  T.  on,  Hathaway  v.  Hagan,  59  Vt.  75 ; 

Co.  V,  East,  etc.,  R.  Co.,  37  Fed.  Rep.  decree  compelling  complainant  to  pay 

242 ;  Pacific  R.  Co.  v.  Cutting,  27  Fed.  a  judgment,  on  account  of  a  vendor's 

Rep.  638;  Wood   V.  Collins,  60  Fed.  lien    on    a    part    of    the     mortgaged 

Rep.   139;  Chapin   v.  Walker,  6  Fed.  premises,  Edwards  v.  Helm,  5  111.  143; 

Rep.  794;   Carnochan   v.  Christie,  11  decree  that  a  specified  portion  of  the 

Wheat  (U.  S.)  446;  Bovrie  v,  Hender-  mortgaged   property  be    first  sold   in 

son,  6  Wheat.  (U.  S.)  516;  Meissner  v.  satisfaction  of  the  mortgage  debt,  Erl- 

Buck,  28  Fed.  Rep.  161 ;  Ford  v.  Doug-  inger  v.  Boul,  7  111.  App.  40;  a  claim 

las,  5  How.  (U.  S.)  143 ;  Washington,  for  damages  agreed  to  be  deducted  from 

etc.,  R.  Co.  V.  Washington,  10  Wall,  the  price  of  goods,  a  mortgage  whereon 

(U.  S.)  299;  White  V.  Bower,  48  Fed.  is  sought  to  be  foreclosed.  Cotton  v. 

Rep.  186.  Scott,  97  Ala.  447 ;  specific  perform - 

England. — Hare  v.  Collins,  i  Hog.  ance  of  an  agreement  by  complainant, 

193  *f  Carter  v.  Beard,  11  Bli.  N.  S.  397;  to  obtain  a  release  of  a  mortgage  on 

Nash   V,  Flynn,  6   Ir.  Eq.   Rep.   565 ;  property  given  by  him  to  defendant  in 

Drake  v,  Drake,  3  Hare  533,  8  lur.  642;  exchange  for  the  property,  a  mortgage 

Beare  v.  Prior,  6  Beav.  183 ;   England  on  which  is  sought  to  be  foreclosed, 

V.  Curling,  8  Beav.  129;  Kerr  xk  Dun-  Duryee  v.  Linsheimer,  27  N.  J.  Eq.  366. 

fannon,  i  Dr.  &  War.  509,  4  Ir.  Eq.  Bill  to  Bedaem. — On  a  bill  to  redeem, 
Lep.  343 ;  O'Boyf.  Warner,  Hayes  571.  in  the  absence  of  cross-bill,  a  decree 
Croas-Blll  Good  in  Part  and  Bad  in  cannot  be  rendered  for  a  sale  of  the 
Part. — Where  a  cross-bill  attacks  the  premises,  in  case  they  should  not  be  re- 
validity  of  a  trust  deed  and  seeks  to  add  deemed, Schwarz  v.Sears,  Walk.(  M  ich.) 
new  parties,  a  demurrer  may  be  sus-  170 ;  nor  can  a  decree  be  rendered  re- 
tained to  that  part  of  it  which  attempts  quiring  complainant  to  surrender  pos- 
to  add  new  parties,  and  the  rest  of  session  of  the  premises  to  defendant, 
it  may  be  allowed  to  stand  as  a  cross-  Nippel  v.  Hammond,  4  Colo.  211. 
bill  proper ;  it  not  being  necessary  to  Bill  to  Quiet  Title. — On  a  bill  to  quiet 
require  the  defendant  to  set  up  such  title  to  land,  or  to  obtain  a  deed  thereto, 
matter  on  which  the  claim  for  aflirma-  a  decree  that  defendant  is  owner  of  the 
tive  relief  is  based  by  answer,  although  land  and  entitled  to  a  deed  is  improper 
under  the  statute  such  matter  could  be  without  cross-bill,  Abbott  v.  Monti,  3 
so  set  up.  Leonard  v.  Smith,  34  W.  Colo.  561;  Monti  v.  Bishop,  3  Colo.  605; 
Va,  446.  Tucker  v.  McCoy,  3  Colo.  284;  Vroman 
1.  Bill  to  Foraoloae  Hortgaca. — On  v,  Thompson,  51  Mich.  452;  and  so 
bills  to  foreclose  mortgages,  the  follow-  is  a  decree  granting  defendant  a  writ  of 
ing  has  been  held  to  be  affirmative  re-  restitution,  Baxter  v.  Knoxville   First 
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WAiT«r. — But  affirmative  relief  may  be  granted  on  an  answer 
setting  up  matters  proper  for  a  cross-bill  only,  where  the  cause 
is  heard  on  the  merits,  without  any  objection  to  the  pleadings.^ 

(2)  Exceptions. — Although  there  is  no  better  established  rule 
in  chancery  practice  than  that  affirmative  relief  should  only  be 
granted  on  cross-bill,  there  are  several  exceptions,  some  of  which 
are  as  firmly  established  as  the  rule  itself. 

(a)  SpMlfle  PtrfoniiaoM. — On  a  bill  for  specific  performance,  where 
the  contract  as  set  up  in  the  answer,  and  as  established  by  the 
proofs,  differs  from  the  one  sought  to  be  enforced,  the  court  may 
decree  performance  of  the  contract  as  proved,  without  requiring 
defendant  to  file  a  cross-bill.^ 

Nat.  Bank,  85  Tenn.  33;  or  a  decree  es-  Bill  toSnforea  Doww. — In  a  suit  to  en- 

tablishing  as  a  valid  lien  a  judgment  force  a  claim  for  dower  in  lands,  against 

sought  to  be  set  aside  as  a  cloud  on  one  holding  the  legal  title,  the  defendant 

title,   McCahn    v.   0*Connell,   Of    111.  cannot  obtain  affirmative  relief  upon 

A  pp.  209.    Compare  Burch  v.  West,  33  an  equitable  lien  on  the  premises,  ex- 

IlK  A  pp.  359.  cept  upon  a  cross-bill.     Atkin  v.  Mer- 

BMOlaslon  of  Oontraet  of  Sale.— On  a  rell,  39  III.  63. 
bill  bj  a  purchaser  of  land,  to  rescind  Bill  to  Bnforoe  Llan.  —  Where  the 
the  contract  of  sale,  the  defendant  vendor  files  his  bill  against  the  widow 
vendor  cannot,  without  cross-bill,  have  and  heirs  of  the  vendee,  to  enforce  his 
a  decree  for  specific  performance  of  the  lien  for  the  purchase-money,  if  the 
contract,  Sanford  V.  Cloud,  17  Fla.  557;  widow  asserts  her  right  of  dower  in 
or  a  decree  for  the  balance  of  the  that  case,  it  must  be  done  bj  cross- bill, 
unpaid  purchase-money,  Gallagher  v.  Lane  v.  Courtney,  i  Heisk.  (Tenn.)  331. 
Wttherington,  39  Ala.  420;  nor  can  an  On  a  Bill  to  Bestraln  an  Action  to  Try 
assignee  of  the  notes  given  for  the  pur-  Title  to  Land,  it  is  an  error  to  decree 
chase-money  and  made  a  party  defend-  that  respondent  should  recover  the  land 
ant  to  the  bill  for  rescission,  assert  any  in  question,  in  the  absence  of  a  cross- 
claim  to  the  rents  of  the  land  during  the  bill.  Wood  v,  Collins,  60  Fed.  Rep.  139. 
purchaser's  occupation,  without  a  cross-  BUI  to  Beform  Deed. — Where  a  bill  is 
bill.    Garner  v.  Leverett,  32  Ala.  410.  to  reform  a  deed  as  to  the  description 

Bill  for  Partition. — On  a  bill  for  par-  of  the  land  to  be  conveyed,  it  cannot  be 
tition,  relief  for  improvements  made  reformed  upon  an  answer  alone,  so  as  to 
must  be  sought  bv  cross-bill,  Mc-  convey  but  a  life  estate  instead  of  a  fee. 
Claskey  v.  Barr,48  Fed.  Rep.  130 ;  Ma-  White  v.  White,  103  111.  438. 
honey  r;.  Mahoney,  65  111.  406  (contra j  Bill  for  Bpecifle  Ferftomance  of  Agree- 
Labadiet;.  Hewitt,  85111. 341;  Harrison  ment  tor  Seiiaration.— On  a  bill  by  a 
V.  Harrison,  56  Miss.  174);  and  this  wife  to  compel  her  husband  to  specific- 
practice  obtains  in  the  federal  courts,  ally  perform  articles  of  agreement  for 
notwithstanding  changes  or  modifica-  a  separation,  a  decree  that  the  husband 
tions  of  the  rule  by  statutes  of  the  state  may  have  the  right  to  visit  his  children 
in  which  the  land  is  situate.  McClas-  in  a  certain  mode  and  at  specified  times 
key  V.  Ban*,  48  Fed.  Rep.  130.  cannot  be  i^ranted  without   cross-bill. 

Bill  to  Set  Aside  Contract.  —  Where  a  Aspinwall  v.  Aspinwall,49  N.  J.  Eq.  302. 

bill  is  filed  to  set  aside  an  agreement  or  1.  Book  v.  Justice  Min.  Co.,  58  Fed. 

conveyance,  it  cannot  be  established  Rep.  827;   Coburn   v.   Cedar   Valley 

without  a  cross-bill  filed  by  the  defend-  Land,  etc.,  Co.,  138  U.  S.  211;  Kelsey 

ant,  Carnochan  v,  Christie,  11  Wheat,  v.  Hobb^,  16  Pet.  (U.  S.)  277;  Kellogg 

(U.  S.)  446;  Meissner  V.  Buck,  28  Fed.  v.  Ahenn,  48  Iowa    299  [overruling- 

Rep.  161 ;  Mason  v,  McGirr,  28  111.  322  MacGregor  v.  MacGregor,  9  Iowa  65); 

{compare  La  Grange,  etc.,  R.  Co.  v.  Morelock  v,  Bernard,  ic  Lea  (Tenn.) 

Rainey,  7  Coldw.  (Tenn.)  421 ;    Gould  169.    C<?»/rfl,  Tucker  v.  McCoy,  3  Colo. 

V.  Stanton,  16  Conn.  12);  and  the  con-  284;  Abbott  v,  Monti,  3  Colo.  561. 

Terse  of  the  proposition  is  true.  Meiss-  S.  Bradford     v.    Tennessee    Union 

ner  v.  Buek,  28  Fed.  Rep.  161.  Bank,  13  How.  (U.  S.)  57;  Northern 
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(b)  AoooQBtiaf. — On  a  bill  for  an  accounting,  if  a  balance  is  found 
due  defendant,  he  may  have  a  decree  therefor  without  filing  a 
cross-bill.^ 

R.  Co.  V,  Ogdensburg,  etc.,  R.  Co.,  i8  Illinois. — Walker  v.  Abt,  83  111.  226. 

Fed.  Rep.  815 ;  McComas  v.  Easley,  21  Maine, — Little  v.  Merrill,  6a  Me.  328. 

Gratt.  (Va.)  23;  Rediield  v,  Gleason,  Maryland, — O wing's  Case,  i  Bland 

61  Vt  220;  Richards  V.Todd,  127  Mass.  (Md.)   404;     Hall    v.    McPherson,    3 

170;  Sims  V,  McEwen,  27   Ala.   184;  Bland  (Md.)  529;  Davis  v.  Walsh,  3 

Coogan  V.  McCarren, 50  N.J.  Eq. 611 ;  Har.  &  J.  (Md.)  329;  Grove  r.  Fresh, 

Stapylton  v.  Scott,    13   Ves.  Jr.   425;  9  Gill  &  J.  (Md.)  280. 

Gwynn  v.  Lethbridee,  14  Ves.  Jr.  585 ;  Michigan,  —  Wyatt    v.    Sweet,    48 

London,  etc.,  R.   Co.  v.  Winter,   Cr.  Mich.  539. 

&  Ph.  57;  Fife  V.  Clayton,  13  Ves.  Jr.  Ne-w    Hampshire,  —  Raymond    v. 

546;  Smith  V.  Wheatcroft,  9  Ch.  Div.  Came,  45  N.  H.  201. 

233.  ,  Compare   Hanna  v.  Ratekin,  43  Neiv  Jersey, — Scott  v,  Lalor,  18  N. 

111.462,  in  which  it  was  held  that  a  de-  N.  J.  Eq.  301 ;  Blair  v.  Green,  45  N.  J. 

cree  for  specific  performance  of  a  con-  Eq.  671;  Campbell  f.  Zabriskie,  8  N. ' . 

tract,  for  the  conveyance  of  land,  could  Eq.  740;  Johnson  v,  Buttler,  31  N.  J. 

not    be    modified    by     throwing     out  Eq.  35. 

usurious  interest,  though  no  cross-bill  JVew   Torh. — Scott  v,  Pinkerton,   3 

was  filed.  Edw.  Ch.  (N.  Y.)  70. 

Botom   of  llonoy   Paid   Doerood  on  Tennessee.— VoXV.    v,    Mitchell,    85 

Aaswor.  —  In  a  suit  for    specific   per-  Tenn.  634;  Allen  v.  Allen,  11  Heisk. 

formance,  where  defendant  insists,  by  (Tenn.)  387. 

his  answer,  upon  a  return  of  the  money  Virginia, — Hill    v,  Southerland,   i 

paid  at  the  time  of  executing  the  con-  Wash.  (Va.)  134;  Fitzgerald  v,  Jones, 

tract,  he  is  entitled  to  a  decree  to  that  i  Munf.  (Va.)  150;  Todd  v,  Bowyer, 

effect,  if  the  f  acts  justify  it,  although  he  i   Munf.  (Va.)  447;  Payne  v.  Graves, 

has  not  filed  a  cross-bill.     Adams   v.  5  Leigh  (Va.)  569. 


Valentine,  33  Fed.  Rep.  i;  Turner  v,  England.  —  Ayliffe    v,    Murray,    a 

Marriott,  L.  R.  3  Eq.  744;  Royou  v.  Atk.    59;    Anonymous,   3    Atk.    691; 

Paul,  a8   L.  J.  N.  S.   555 ;  Turquand  Done's  Case,  i  P.  Wms.  263 ;  Horwood 

V,  Rhodes,  37  L.J.  Ch.  N.  S.  830.  v.  Schmedes,  12  Ves.  Jr.  315;  Stowell 

ThoBiiloBasodonBzpodlonoy. — *'The  v.  Cole,  2  Vern.  297;  Bodkin  v.  Clan- 
former  course  of  proceeding  in  chan-  cy,  i  Ball  &  B.  216. 
eery,  which  was  most  usually  adopted,  Thus,  on  a  bill  between  part  owners 
would  be  to  dismiss  the  bill  without  of  a  vessel,  for  an  accounting,  all  the 
prejudice.  *  •  •  The  more  modern  parties  are  to  be  regarded  as  actors, 
course  of  proceeding  is  to  dispense  and  the  decree  should  settle  the  net 
with  the  cross-bill,  and  make  the  same  earnings  between  all  the  individual  part 
decree  upon  the  answer  to  the  original  owners,  as  if  each  were  a  plaintiff  in  a 
bill  that  would  be  made  if  a  cross-bill  bill  against  the  other.  The  whole  case 
had  been  filed,  if  the  defendant  submits  should  be  adjudicated  upon,  not  only 
in  his  answer  to  a  performance  of  the  the  claim  of  the  plaintiff  against  the  de- 
real  agreement  between  the  parties,  fendant,  but  also  the  claims  of  the  de- 
The  answer  is  viewed  in  the  light  of  a  fendants  between  themselves.  Little  v. 
crosB-bill,  and  becomes  the  foundation  Merrill,  62  Me.  328. 
for  a  proper  decree  by  the  court.  This  So,  where  the  complainant  bases  his 
practice  has  been  adopted  as  most  con-  right  to  relief  upon  an  agreement  for 
yenient  and  expeditious  in  settling  farming  on  shares,  and  prays  for  an 
definitively  the  rights  of  the  parties,  account  and  equal  division  of  part  of 
and  for  the  sake  of  saving  further  liti-  the  proceeds  taken  by  the  defendant, 
gation  and  expense."  Bradford  7'.  the  defendant  is  entitled  to  an  account 
Tennessee  Union  Bank,  13  How.  (U.  of  so  much  as  has  been  received  by  the 
S.)  57.  complainant,  and  will  not  be  compelled 

1.  Alabama, — Alston   v,  Alston,  34  to  file  a  cross-bill   for  that  purpose. 

Ala.  15 ;  Goodwin  v,  McGehee,  15  Ala.  Scott  v.  Lalor,  18  N.  }.  Eq.  301. 

333;  Masterson  v.  Masterson,  32  Ala.  DistrlbutlOB  of  Bnrplas  Arising  f^m 

437.     Compare  Armstrong  f.  Chem-  Foroclosnre  Sale. — The  court  may  prop- 

ical  Nat.  Bank,  37  Fed.  Rep.  466.  erly  distribute  the  surplus  moneys  aris- 
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(o)  Pardtloa. — On  a  bill  for  partition,  where  the  defendant  claims 
the  same  relief  for  himself  as  is  sought  by  the  original  bill,  no 
cross-bill  is  necessary.  Whatever  relief  defendant  is  entitled  to 
may  be  obtained  on  answer.^  In  such  a  case  a  cross-bill  would  be 
improper,  for  when  defendants  ask  for  the  same  relief  as  complain- 
ants, a  cross-bill  asking  no  other  relief  should  be  dismissed  on 
motion.^  It  would  seem,  though,  that  a  decree  may  be  rendered 
thereon  where  the  complainant  treats  it  as  a  proper  pleading  by 
answering  it .• 

Thoory  on  Wbieh  BoUof  Giantod,  witlioat  Orow-BIU. — The  theory  on  which 
relief  is  granted,  without  cross-bill,  in  the  cases  just  mentioned,  is 
that  the  court  will  entertain  such  bills  only  upon  the  condition 
that  plaintiff  will  consent  to  the  same  justice  being  rendered  to 
the  defendant  that  he  asks  for  himself.^ 

(d)  Intorteing  PattnU. — By  virtue  of  statutory  authority,''  in  suits 
wherein  the  question  of  priority  between  interfering  patents  is 

ing  from  a  foreclosure  sale,  to  the  par-  and  it  is  found  to  be  void.  The  valid- 
ties  entitled  thereto,  though  they  have  itj  of  the  lease  being  before  the  court, 
filed  no  cross-bill,  if  the  answer  hy  bill  in  behalf  of  all  the  heirs,  when 
and  proofs  show  the  necessary  facts,  the  court  decided  it  to  be  void  it  was 
Crocker  v.  Lowenthal,  83  111.  579;  proper  to  carry  the  decree  into  full 
Shaver  v,  Williams,  87  111.  469.  effect  by  giving  possession  to  which- 

1.  Howe  V.  South  Park  ComVs,  119  ever  of  the  heirs  the  land  might  be  as- 
Ill.  113;  Kern  v,  Zink,  55  111.  449;  Mc-  signed  to.    Kern  v.  Zink,  55  111.  449. 
Claskey  v.   Barr,  48    ^td.  Rep.   130;  Transfer   of   Legal   Title    to   Wbole 
Prichard  v.  Littlejohn,  128III.  123;  Mc-  FremlMS. — A  defendant  in  a  partition 
Kaigf'.  McKaig,  50  N.  J.  Eq.  325.  suit  in  this  court  can  set  up  in    his 

fieason  for  Rule. — In  such  a  case,  *Mt  answer,  as  a  defense  to  the  suit,  the 

is  not,  in  any  true  sense,  an  adversary  fact  that  he  was,  in  equity,  entitled  to 

proceeding.     Each    cotenant   asks  for  the  whole  premises  of  which  partition 

the  allotment  of  his  portion,  upon  the  was  sought  by  the  bill,  but  he  must  un- 

understood  condition  that  he  allow  the  questionably  proceed  bv  cross-bill,  if, 

allotment,  to  every  other  cotenant,  of  in  addition  to  the  denial  of  a  decree  for 

his  portion;  *  *  *  when  the  complain-  partition  and  a  dismissal  of  the  bill,  he 

ant  in  partition  obtains  a  decree  setting  seeks  full  and  affirmative  relief  on  his 

off  to  him  his  share  he  secures  all  that  part,  by  a  decree,  for  a  transfer  to  him 

he  is  entitled  to,  and  it  need  not  concern  of  the  legal  title  to  the  whole  premises; 

him  what  disposition  shall  be  made  of  or  if  a  discovery  is  necessary  to  estab- 

the  residue  of  the  land  among  his  co-  lish  his  equitable  defense.    German  v. 

tenants.    That  is  their  affair,  and  not  Machin,  6  Paige  (N.  Y.)  290. 

his.    In  like  manner,  each  of  the  co-  2.  Howe  v.  South  Park  Comr*s,  119 

tenants    is    interested  only  as  to  his  111.   113;  Prichard   v.   Littlejohn,    128 

portion.    There  seems  to  be,  then,  no  111.  128. 

reason  why  cross-bills  should  be  filed,  8.  Prichard  v.  Littlejohn,  128  111.  123. 

or  why  there  should  be  any  service  of  4.  McClaslqey    v.     Barr,     48     Fed. 

process  excepting  that  which  brings  Rep.  134. 

the  defendants  into  court  in  the  first  6.  "  Wherever  there  are  interfering 

instance.''    McClaskey  v,  Barr,  48  Fed.  patents,  any  person  interested  in  any 

Rep.  134.  one  of  them,  etc.,    may    have    relief 

niastratlon. — On  a  bill  for  partition  against  the  interfering  patentee,  and  all 
by  heirs  against  their  coheirs,  and  a  parties  interested  under  him,  by  suit  in 
lessee  of  a  part  of  the  premises,  a  equity,  against  the  owners  of  the  inter- 
writ  of  possession  against  the  lessee  fering  patent ;  and  the  court,  on  notice, 
may  be  awarded  to  the  other  defend-  may  adjudge  and  declare  either  of  the 
ants,  without  a  cross -bill,  where  the  bill  patents  void  in  whole  or  part,  or  inop- 
asks  that  the  lease  may  be  set  aside,  erative  or  invalid  in  any  particular  part 
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litigated,  the  court  may,  without  cross-bill  filed,  grant  affirma- 
tive relief  to  defendant  on  an  answer  praying  therefor.^  Never- 
theless, defendant  may  file  a  cross-bill  if  he  chooses  to  do  so.^ 

(o)  Belief  to  Iniluit  DeCmdaiiti. — Affirmative  relief  may  be  granted  to 
an  infant  defendant,  although  no  cross-bill  has  been  filed.' 

(f)  MawhaHiig  Aieeti. — It  has  been  said  that  the  rules  of  practice 
as  to  the  filing  of  cross-bills  *'  have  but  a  narrow  and  limited  appli- 
cation to  suits  for  the  marshaling  and  distribution  of  assets,  when 
creditors  having  conflicting  claims  are  not  introduced  as  formal 
parties,  but  come  in  under  the  decree  of  the  court,  and  submit  to  its 
jurisdiction,  that  their  rights  in  the  administration  of  the  assets 
may  be  protected  and  enforced/*  In  such  case  "  the  court  must 
mould  and  adapt  its  practice  and  course  of  proceeding  to  the 
rights  and  equities  of  the  parties."  * 

b.  As  BETWEEN  CoDEFENDANTS. — Usually  one  defendant  can 
have  no  relief  as  against  a  codefendant,  without  a  cross-bill  with 

of  the  United  States,  according  to  the  8.  Gilmore  v.  Gilmore,  109  111.  277. 

interest  of  the  parties,  etc.  But  no  such  See  also  Stark  v.  Brown,  loi  III.  395. 

judgment  or  adjudication  shall  affect  the  The  Beaeon  for  Tlile  Fraotice,  it  would 

right  of  any  person  except  the  parties  seem,  is  that  it  is  the  special   duty  of 

to  the  suit.'     Rev.  Stat.  (U.  S.)*  $  4918.  the  party  who  represents  the  infant  in 

1.  Lockwood  XK  Cleaveland,  6  Fed.  the   suit  to   submit  to   the  court,  for 

Rep.  731 ;  Gold,  etc.,  Ore  Separating  its  consideration   and  decision,  everj 

Co.  V.  U.  S.  Disintegrating  Ore  Co.,  question   involving  the  rights   of    his 

6  Bla^chf.  (U.  S.)  307;  Union  Paper  Bag  ward.    And  the  court  will  protect  the 

Co.  V.  Crane,  6  Off.  Gaz.  801 ;  Foster  v,  rights  of  infants  where  thej  are  mani- 

Lindsay,  3DiIl.  (U.  S.)  126;  Lockwood  festly  entitled  to  something,  although 

V,  Cleveland,  20  Fed.  Rep.  x66;  Ameri-  such    party    neglects    to    claim    it  in 

can  Clay-Bird  Co.  v,  Ligowski  Clay-  their  behalf.    Star  v.  Brown,  loi   111. 

Pigeon  Co.,  31  Fed.  Rep.  466;  Electrical  395. 

Accumulator  Co.  t;.  Brush  Electric  Co.,  4.  Lehman  v,  Tallassee  Mfg.  Co.,  64 

44  Fed.  Rep.  602.  Ala.  568,  in  which  it  was  held  that  where 

niastratloB. — A  bill  alleged  that  com-  the  assets  to  be  distributed  are  the  pro- 

plainants  owned   a   patent  granted  to  ceeds  of  sale  of  the    property  of  an 

them  December  24,  1872,  as  assignees  insolvent  corporation,  conyej'ed  by  gen- 

of  B.,  for  an  improvement  of  which  B.  eral  assignment  for  the  benefit  of  cred- 

was  the  original  inventor;  that  defend-  itors,  and  sold  under  order  of  court  In 

ant  held  a  patent,  dated  February  20,  a  suit  instituted  by  the  trustees,  the  cred- 

1S72,  for  an  improvement  alleged   to  itors  having  come  in  and  proved  their 

have  been  invented  by  C;  that  the  pat-  claims,  no  cross-bill  is  necessary  to  en- 

ents  interfered,  and  the  prayer  was  that  able  the  court  to  distribute  the  money 

defendant's  patent  might  be  declared  among  all  the  creditors,  disregardingthe 

void.     The  answer  denied  that  B.  was  preferences  declared  by  the  assignment, 

the   prior    inventor    of   improvement  But  when  a   creditor  brings  his  bill 

patented  to  complainant,  alleged  that  asserting  a  superior  lien  or  right,  dts- 

C.  was  the  inventor  of  that  held  by  de-  tinct  and    independent,  on   the  same 

fendant,  and  prayed  that  complainants'  property  on  which  another  creditor  has 

patent   be  adjudged   void.      On  these  a  lien,  a  surety  who  has  paid  the  debt 

pleadings,  a  decree  was  passed  declar-  of  the  latter  creditor  may  set  up  his 

ing  complainants*  patent  void,  and  de-  right    of   subrogation    by  answer    as 

fendant's  patent  valid.      Union  Paper  being  merely  defensive.     But  when  the 

Bag  Co.  V.  Crane,  6  Off.  Gaz.  801.  surety  is  compelled  to  assert  his  right 

S.  American  Clay-Bird   Co.  v,   Li-  affirmatively  and   ask  for  affirmative 

gowski  Clay- Pigeon  Co.,  31  Fed.  Rep.  relief  as  marshaling  the  assets,  a  cross- 

466,  overruling  ljOc}iiVfoo6  v.   Cleve-  bill  is  necessary.  Watts  v.  Euf aula  Nat 

land,  20  Fed.  Rep.  164.  Bank,  76  Ala.  473. 
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prayer,  process,  or  answer,  as  in  an  original  suit.^  There  are, 
however,  a  number  of  very  respectable  authorities,  which  declare 
that  adverse  interests  between  codefendants  may  be  passed  upon, 
and  a  decree  made  between  them  grounded  upon  the  pleadings 
and  proof  between  the  complainant  and  defendants,  and  founded 
upon  and  connected  with  the  subject-matter  in  litigation  between 
the  complainant  and  one  or  more  of  the  defendants.  The  basis 
for  allowing  this  practice  seems  to  be  the  avoidance  of  a  multi- 
plicity of  suits.* 

1.  Alabama, —  Cullum  v.  Erwin,   4  against  an   administrator    and    codis- 

Ala.  452;   Gumming^  v.  Gill,  6   Ala.  tributees,  or  one  legatee  against  his  co- 

563 ;  Gilman  v.  New  Orleans,  etc.,  R.  legatee  and  the  executor,  for  ascertain- 

Co.,  72  Ala.  566.  ing  and  distributing  a  iiducial  fund  in 

Arkansas. — Ringo  v.  Woodruff,  43  which  all  the  distributees  and  legatees 

Ark.  469.  have  a  common  interest  derived  from 

Iowa,  —  Miller    v.*   McGalligan,    i  the  same  source.  Caldwell  v,  Kinkead, 

Greene  (Iowa)  527.  i  B.  Mon.  (Ky.)  229;  Sale  v.  Crutch- 

Keniucky. —  Myers  v.  Baker,  Hard,  field,  8  Bush  (Ky.)  649. 

(Ky.)  553;  Shelby  v.  Smith,  2  A.  K.  Order  by  Decree.— Though    it    is  a 

Marsh.    (Kj'.)    504;    Bibb  v,  Prather,  general  rule  not  to  decree  in  favor  of 

I  Bibb  (Ky.)  316;  Talbot  v.  McGee,  4  one  defendant  against  another,  unless 

T.  B.  Mon.  (Ky.)  378;  Sale  v.  Crutch-  they  interplead,  if  the  decree  be  other- 

^eld,  8   Bush  (Ky.)  646;  Caldwell    v.  wise  regular  it  will  not  be  reversed  on 

Kinkead,  i  B.  Mon.  (Ky.)  228;  Blakey  the  application  of  the  party  who  pro- 

T».   Blakey,   3  J.  J.   Marsh.   (Ky.)  679;  duced     the    irregularity.      Blakey    v. 

Sharp  V,  Morrow,  6  T.  B.  Mon.  (Ky.)  Blakey,  3  J.  J.  Marsh.  (ICy.)  679. 

306;   Slaughter    v.    Huling,   4    Dana  2.  (jhamley  v.  Dunsany,  3  Sch.   & 

(Ky.)  428.  Lef.  710 ;  Farquharson  v,  Seton,  ^Russ. 

New  Jersey. — Brinkerhoff  %k  Frank-  46;  Conry  v,  Caulfield,  a  Ball  &B.  255; 

lin,  21  N.J.  Eq.334.  Sanford  v.  Morrice,  11   CI.  &   F.  602; 

Vermont,  —  Barker  v.   Belknap,  39  Hood  v.  Clapham,  19  Beav.  90;  Raby 

Vt.  173.  V.  Ridehalgh,  7  De  G.  M.  &  G.  104; 

Virginia.-^VxesXon  v,   Heiskell,  32  Elliott  v.  Pell,  i  Paige   (N.  Y.)   268; 

Gratt.  (Va.)  48.  Gentry  v.  Gentry,  i  Sneed  (Tenn.)  87; 

Wisconsin, — Armstrong  v,  Pratt,  2  Ingram  v.  Smith,  i  Head  (Tenn.)  437 ; 

Wis.  299.  Davis  v.  Reaves,  7  Lea  (Tenn.)  585 ; 

United  States, — Veach  v.  Rice,  131  Henshaw  v.  Wells,  9  Humph.  (Tenn.) 

U.S.  293;  Smith  V.  Woolfolk,  115  U.  568 ;  La  Grange,  etc.,  R.  Co.  v.  Rainey, 

S.  143.  7  Coldw.  (Tenn.)  420;  Vance  v,  Evans, 

England. — Howard  v,  Hopkyns,  3  11   W.  Va.  343;  Roots  v.  Mason  City 

Atk.  371.  Salt,  etc.,  Co.,  37  W.  Va.  483 ;  Watson 

ZUastratlonB. — Where    different    de-  v,  Wigginton,  38  W.  Va.  533 ;  Corcoran 

fendants    have     adverse    interests    as  v,  Chesapeake,  etc.,  Canal  Co.,  94  U.  S. 

regards  the  avails  of  a  mortgage,  the  741 ;  Louis  v.  Brown  Tp.,  109  U.  S.  167; 

controversy  between  them  cannot  be  National    Bank  of  the   Metropolis  v. 

settled  upon  their  answers  to  the  bill.  Sprague,  21  N.  J.  Eq.  544;   Hudnit  v. 

It  is  essential  that  some  of  them  should  Nash,  16  N.  }.  Eq.  550;  Thurston  v. 

file  a  cross -bill  putting  in  issue   the  Prentiss,  i  Mich.  193. 

matter  in  dispute.    Cullum  v.  Erwin,  4  Llmltattons  of  Rule. — Relief  may  be 

Ala.  453.  had  by  one  defendant  against  a  code- 

A  defendant    cannot    impeach    the  fendant,  when    it  rests    upon    matter 

mortgage  of  a  codefendant  by  answer,  stated  in  the  bill,  and  admitted  by  the 

A  cross-bill  is  necessary  for  that  pur-  defendant  sought  to  be  charged  by  his 

pose.  Brinkerhoff  v,  Franklin,  31  N.  J.  codefendant,  either  by    suffering    the 

^4*  334*  bill  to  ^  taken    as  confessed  or  by 

Bzeei»tlOB. — Distribution    of  Fund,  direct  admission  in  his  answer,  but  a 

— The  rule  as  stated  does  not  apply  to  defendant  cannot  have  a  decree  against 

a  suit  in  chancery   by  one  distributee  his  codefendant,  on  matters  stated  in 
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17.  BBQUI8ITE8  07  Cboss-Bill— 1.  Befenies  Available  by  Aniwer. 
— A  Oross^Ul  should  not  be  filed  where  no  discovery  is  sought^  and 
where  the  matters  of  defense  thereby  set  up  are  equally  available 
by  answer,  since  in  such  case  it  would  not  only  be  unnecessary 

but  useless.^     Such  a  cross-bill  may  be   dismissed  on  answer^^ 
motion  •  or  demurrer.* 

the  answer  of  the  defendant  in  whose  his  authority  to  bind  the  estate,  and 

favor  the  decree   is  rendered,   which  also  filed  a  cross- bill  setting  up  the 

the  defendant  decreed  against  had  no  same  facts  as  in  the  answer,  but  no  new 

opportunity  to  respond  to  by  pleadings  facts,  and  asking  to  have  the  note  and 

and  evidence,  as  he  would  have  had  if  mortgage  set  aside  and  canceled.  It  was 

those  matters  had  been   stated  in  the  held  that  the  cross-bill  was  improperly 

original    bilL     Walker    v,     Bjers,    14  filed,  and  should  have  been  dismissed 

Ark.  261.  had  a  motion  been  made  for  that  pur- 

Af after    Arising  Pendente    Lite, —  pose.  The  defense  in  the  answer,  if  suc- 

The  rule,  as  stated  in  the  text,  has  not  cessful,  would  have  barred  all   future 

been  so  far  relaxed  as  to  permit  matter  claim  under  the  mortgage,  the  same  as 

arising  after  the  institution  of  the  suit  a  decree  declaring  it  void.      Akin  v. 

to    be    set  up  against  a  codefendant,  Cassiday,  105  111.  22. 

without  cross-bill.    National   Bank  of  So,  in  a   suit  or   proceeding    bv  a 

the   Metropolis  v,  Sprague,  21    N.  J.  foreig^n  attachment  in  equity,  to  collect 

^<1-  533*  ^^  price  of  merchandise,  it  is  com- 

1.  Gilman  v.  New  Orleans,  etc.,  R.  petent  for  the  defendant  to  plead  and 

Co.,  7a  Ala.  566;  McDaniel  v,  Callan,  rely  upon  a  breach  of  warrantv  of  the 

75  Ala.  327;  Tison  v.  Tison,  14  Ga.  quality  of   the  material  of  the  mer- 

167;   Bullock    V,  Brown,  20  Ga.  472;  chandise,  in  reduction  or  abatement  of 

Morgan  v.  Smith,  11   111.  194;  Prich-  the  price;  and  where  such  defense  is 

ard  V.  Littlejohn,  128  111.   123;  New-  pleaded  and  relied  on  in  the  answer,  a 

berry  v,  Blatchford,  106  111.  584;  Edger-  cross-bill  should  not  be  filed  for  that 

ton  V.  Young,  43  111.  464;   Howe  v.  purpose.     Baker  v.  Oil  Tract  Co.,  7 

South  Park  ComVs,  119  111.  loi;  Akin  W.  Va.  454. 

V.  Cassida^,  105  111.  22 ;  Wingt;.  Good-  Defense  AvaUable  by  Anawer  tmt  Set 

man,   75  111.  159;  Glenn  v,  Clark,  53  ap  by  Crota-bm — How  Lost, — The  rule 

Md.    5&;    Bogle    v.    Bogle,   3   Allen  that  every  defense  which  might  have 

(Mass.)  158;  Cook  v,  Wheeler,  Harr.  been  set  up  in  a  suit,  is  cut  oflf  by  a 

(Mich.)   443;  Hall   v.   Harrington,  41  judgment  or  decree,  whether  it  was 

Mich.  146;  Buckingham  v.  Wesson,  54  actually    made    or  not,   applies  to  a 

Miss.     526;     Van    Winkle    v.    Arm-  defense  first  made  by  a  cross-bill  which 

strong,  41  N.  J.  Eq.  402;  Beck  v.  Beck,  might  have  been  set  up  in  the  answer. 

43   N.   J.    Eq.  39;  Weed   v,  Smull,  3  Draper    v,    Gordon,    4     Sandf.     Ch. 

Sandf.   Ch.   (N-  Y.)  273;   Draper   v,  (N.  Y.)  210. 

Gordon,   4   Sandf.  Ch.    (N.  Y.)   210;  2.  Glenn  v,  Clark,  53  Md.  580. 

Braman  v.  Wilkinson,  3  Barb.  (N.  Y.)  S.  Newberry  v,  Blatchford,   106  111. 

xci;  Montgomery   v,  Olwell,  i  Tenn.  584;   Morgan   v.  Smith,   11    111.   194; 

Ch.  169;     Brown  v.    Bell,    4    Hayw.  Howet/.  I^uth  Park  ComVs,  119  111. 

(Tenn.)  287;   Moorman  v.  Smoot,  28  loi ;   Akin  v,  Cassiday,    loc   III.  22 ; 

Gratt.  (Va.)  80;  Armstrong  f.  Wilson,  Braman  v.  Wilkinson,  3  Barb.  (N.  Y.) 

19W.  Va.  108;  Kilbreth  v.   Root,  33  151;   Weed   v,  Smull,  3   Sandf.    Ch. 

W.  Va.  600;  Baker  v.  Oil  Tract  Co.,  7  (N.  Y.)  273;  Montgomery  v,  Olwell, 

W.  Va.  454;  American,  etc.,  Mortg.,  i    Tenn.    Ch.   169;     Van   Winkle    v, 

etc.,  Corp.  V,  Marquam,  63  Fed.  Rep.  Armstrong,  41  N.  J.  Eq.  402. 


960.  4.  Buckingham   v.  Wesson,  54  Miss. 

-    1.   Eq. 
gage, given  by  a  person  claiming  to  be    Cook  v,  Wheeler,  Harr.  (Mich.)  443; 


Thus,  on  a  bill  to  foreclose  a  mort-  ^26;   Beck  v.  Beck,  43  N.  J.   Eq.  39; 

Cook  V.  Wheeler,  Harr.  (^fi< ' 

the  conservator  of  an  insane  person,  Wing  v,  Goodman,  75  111.  159;  New- 

against    his  successor,  the   latter  an-  berry  v,  Blatchford,  106  111.  586. 

swered,  deny  ing  that  the  person  execut-  Ooits  of  Dismissal. — The  dismissal  of 

ing  the   note  and   mortgage  was  the  an  unnecessary  cross-bill  will  be  with« 

conservator  of  the  insane  person,  and  out  cost  to  either  party  where  both 
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2.  Relevancy  to  Original  Bill. — It  is  well  settled  that  matters  set 
up  in  a  cross-bill  must  be  germane  to  the  matter  involved  in  the 
original  bill  or  complaint.^ 

are  in  fault    Bogle  v.  Bogle,  3  Allen  Kentucky, — Maj  v.  Armstrong,  3  J. 

(Mass.)  158.  }. Marsh.  (Kj.)  3M>;  Wallers.  Logan, 

1.  Alabama. — O'Neill  v.  Perryman,  5  B.Mon.(K7.)528;  Crabtreev.  Banks, 

102  Ala.  533;  Rapier  v.  Gulf  City  Paper  i  Mete.  (Ky.)  482;  Daniel  v.  Morrison, 

Co.,  64  Ala.  330;  Continental  L.  Ins.  6  Dana  (Ky.)  186;  Wickliffe  v.  Clay, 

Co.  V,  Webb,  54  Ala.  688;   Camp  v,  1  Dana  (Ky.)  589. 

Elston,  48  Ala.'8i ;   Dayis  v.  Cook,  65  Massachusetts.  —  Atlanta    Mills   v. 

Ala.  617;  Tutwiler  v»  Dunlap,  71  Ala.  Mason,  120  Mass.  244;  Slater  v,  Cobb, 

126;  Shelton  v.  Carpenter,  60  Ala.  30i;  153  Mass.  2a. 

Taunton   v,  Mclnnish,   46  Ala.  619;  Michigan. — Andrews  v.  Kibbee,  12 

Grimball  v.  Patton,  70  Ala.  626;  Nel-  Mich.  94;   Hackley  v.  Mack,  60  Miciu 

son  V.  Dunn,  15  Ala.  501;  Andrews  v.  591;    Wilcox  v,  Allen,  36  Mich.  161; 

Hobson,  23  Ala.  219.  Farmers',  etc..  Bank  v.   Bronson,  14 

Arkansas. — Pindall    v.    Treyor,    30  Mich.  361. 

Ark.  268;  Hornor  v.  Hanks,  32  Ark.  573.  Mississippi, — Gilmer  v,  Felhour,  45 

Colorado. — Crisman  v.  Heiderer,  5  Miss.  627;    Thomason  v.  Neeley,  50 

Colo.  589.  Miss.  310;  Fletcher  v.  Wilson,  i  Smc^. 

Connecticut,  —  Rowan     v.    Sharp's  &  M.  Ch.   (Miss.)  376;   Valentine  v. 

Rifle  Mfg.  Co.,  33  Conn.  i.  McGrath,  52  Miss.  xi3. 

Florida,— Grimn   v.  Fries,   33    Fla.  New  Hampshire. — Roberts  v.  Pea- 

173,  IX  Am.  St.  Rep.  351 ;  Mattair  v.  yey,  39  N.  H.  393;  Kidder  v»  Barr,  35 

Payne,  15  Fla.  682 ;  Matthews  v.  Lind-  N.  H.  251. 

say,  30  Fla.  962;  Ledwith  v.  Jackson-  New  Jersey. — Allen  v.  Fury  (N.J. 

yille,  32  Fla.  i.  1894),  30  Atl.   Rep.  551 ;   Krue^r  v, 

Georgia. — Carlton  v.  Southern  Mut.  Ferry,  41  N.  J.  Eq.  433;  Sebrmg  v. 
Ins.  Co.,  72  Ga.  371 ;  Josey  v,  Rogers,  Conkling,  32  N.J.  Eq.  24;  Beck  v.  Beck, 
13  Ga.  478;  Rogers  v.  Rogers,  74  Ga.  43  N.  }.  Eq.  39;  Tackson  v.  Grant,  18 
598;  Sasser  r;.  Sasser,  73  Ga.  276;  Turk  N.  }.  Eq.  145;  Kirkpatrick  v.  Coming, 
V.  Turk,  3  Ga.  423 ;  Browniee  v.  War-  39  N.J.  Eq.  136,  40  N. J.  Eq.  343;  Car- 
mack,  90  Ga.  775.  penter  v.  Gray,  37  N-  J.  Eq.  TO9;  Led- 

Idaho, — Willman  v.  Friedman  (Ida-  del  7'.  Starr,  19  N.J.  Eq.  160;  Randolph 

ho,  1894),  38  Pac.  Rep.  937.  v.  Robinson,  2  N.J.  L.  J.  170;  Mount 

Illinois, — Dayis   v.   American,  etc.,  v.  Potts,  33  N.  J.  Eq.  i»;  Trade  Ins. 

Christian  Union,  100  111.  313;  Gage  v.  Co.  v,  Mayhew   (N.  J.),  July,   1884; 

Mayer,  117   111.  632;  Hurd  v.  Case,  32  Heckscher  v.  Trotter,  41  N.J.  Eq.  502. 

111.  45;  Chicago  Artesian  Well  Co.  v.  New    Mexico. — Perea   v.  Harrison 

Connecticut  Mut.  L.  Ins.  Co.,  57  III.  (N.  Mex.  1895),  41  Pac.  Rep.  539. 

424;  FoUansbee  v.  Scottish- American  Nent    York.  —  Galatian    v.    Erwin, 

Mortg.  Co.,  7  111.  App.  486;  Robins  v,  Hopk.  Ch.  (N.  Y.)-48;   King  v,  Mc- 

S wain,  68  III.  197;  Dawson  v.Vickery,  Vicker,   3    Sandf.  Ch.   (N.  Y.)    192; 

150  111.398;  Lund  r\  Skanes  Enskilda  Draper  v.  Grordon,  4  Sandf.  Ch.   (N. 

Bank,  96  111.  181 ;  Lloyd  v.  Kirkwood,  Y.)  210;  Griffith  v.  Merritt,  19  N.  Y. 

113  111.  339;  Ballance  v.  Underbill,  4  530;  Field  v.  Schieffelin,  7  Johns.  Ch. 

111.  453;  Thompson  v.  Shoemaker,  65  (N.  Y.)   350;   German  v.   Machin,  6 

111.  256;  Peoria,  etc.,  R.  Co.  v,  Bryan,  Paige  (N.  Y.)  388. 

5  111.  App.  387;  C^ick  V.  Lemon,  105  Rkode  Island, — Wetmore  v,  Fiske, 

111.  578;  Morrison  r.  Morrison,  140  111.  15  R.  I.  354. 

560;  Correll  v.  Freeman,  39  111.  App.  39.  Tennessee, — Campbell   v.  Foster,  3 

Indiana. — Williams  v.  Boyd,  75  Ind.  Tenn.  Ch.  403 ;  Carey  v,  Williams,  i 

386;   Sterne  V.  Vincennes   First  Nat.  Lea  (Tenn.)  51 ;  Cohen  v.  WooUard,  3 

Bank,  79  Ind.  560;  Hunter  T^.McLaugh-  Tenn.    Ch.    686;    State  v.  Tennessee 

lin,  43  Ind.  38;  Dice  v.  Morris,  33  Ind.  Bank,  3  Baxt.  (Tenn.)  39c;  Turley  v. 

383;   Debolt  V,  Carter,   31    Ind.   355;  Taylor,  6  Baxt.  (Tenn.)  396;  Hudgins 

Washburn  v.  Roberts,  73  Ind.  213;  Pool  v,  Fanning,  4  Baxt.  (Tenn.)  ^74. 

V.  Dayis,    135    Ind.    323;    Heaton   v,  Virginia, —  Hudson  v.   lludson,  3 

Lynch    (Ind.   App.    1894),   38  N.   E.  Rand.  (Va.)   117;  Cox  v.  Price  (Va. 

Rep.  324.  1895),  23  S.  E.  Rep.  512. 
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The  new  facts  which  it  is  proper  for  a  defendant  to  introduce 
into  a  pending  litigation,  by  means  of  a  cross-bill,  are  such,  and 
such  only,  as  it  is  necessary  for  the  court  to  have  before  it,  in 
deciding  the  questions  raised  in  the  original  suit,  to  enable  it  to 
do  full  and  complete  justice  to  all  the  parties  before  it,  in  respect 
to  the  cause  of  action  on.  which  the  complainant  rests  his  right  to 
aid  or  relief.  If  a  defendant,  in  filing  a  cross-bill,  attempts  to  go 
beyond  this,  and  to  introduce  new  and  distinct  matter,  not  essen- 
tial to  the  proper  determination  of  the  matter  put  in  litigation  by 
the  original  bill,  although  he  may  show  a  perfect  case  against 
either  the  complainant  or  one  or  more  of  his  codefendants,  his 
pleading  will  not  be  a  cross-bill  but  an  original  bill.^  And  no 
decree  can  be  rendered  on  such  matter.* 

Applieatioii  of  the  Bnle. — This  fundamental  rule,  as  will  be  seen 
from  the  host  of  authorities  cited  in  the  note,  has  been  widely 
applied  in  the  adjudicated  cases  but  not  always  with  the  same 
result.  Thus,  the  doctrine  of  relevancy  has  been  applied  to  bills 
to  cancel  deeds,*  bills  to  enjoin   the   execution   of  judgment,* 

Vermont. — Slason  v.  Wright,  14  Vt.  ware  Specialty  Co.,  62  Fed.  Rep.  462  ; 

308 ;    Rutland  v.   Paige,   24  Vt.    181 ;  Chicago,  etc.,  R.  Co.  v.  Chicago  Third 

Hathaway  v,  Hagan,  64  Vt.  135.  Nat.  Bank,  134  U.  S.  277;  Walden  v. 

JVest    Virginia.  —  Riggs  v.   Arm-  Bodley,  14  Pet.  (U.  S.)  156;  Young  v, 

strong,  23  W.  Va.  760;   Hansford  v.  Colt,  2  Blatchf.  (U.  S.)  373. 

Chesapeake  Coal  Co.,  22  W.  Va.  70;  England, — Manders  v.  Manders,  4 

McMullen  v.  Eagan,  21  W.  Va.  233;  Ir.  Eq.  Rep.  434. 

Radcliff  V,  Corrothers,  33  W.  Va.  682 ;  1.  Krueger  v.  Ferry,  41    N.  J.   Eq. 

Watson  V.  Wigginton,  20  W.  Va.  533 ;  432 ;   Galatian   v.   Erwin,   Hopk.   Ch. 

Roots  V,  Mason  City  Salt,  etc.,  Co.,  (N.  Y.)  48;  Carpenter  v.  Gray,  37  N. 

37  W.  Va.  483.  J.  Eq.   389;    Andrews    v.    Kibbee,  12 

United-  States.  —  Jesup    v.   Illinois  Mich.  94;  Farm ers\  etc..  Bank  v.  Bron- 

Cent.  R.  Co.,  43  Fed.  Rep.  483;  John-  son,  14  Mich.  361. 

8on  R.  Signal  Co.  v.  Union  Switch,  2.  Galatian  v.  Erwin,  Hopk.  Ch.  (N. 
etc.,  Co.,  43  Fed.  Rep.  331 ;  La  Dow  v.  Y.)  48;  Field  v.  Schieffelin,  7  Johns. 
Bement,  6iS  Fed.  Rep.  198;  Remer  v.  Ch.(N.  Y.)  250;  Draper  v.  Gordon,  4 
McKay,  38  Fed.  Rep.  164;  Stonemetz  Sandf.  Ch.  (>f.  Y.)  210;  May  v.  Arm- 
Printers'  Machinery  Co.  v.  Brown  strong,  3  J.  J.  Marsh.  (Ky.)262;  Grif- 
Folding-Mach.  Co.,  46  Fed.  Rep.  851 ;  fith  v.  Merritt,  19  N.  Y.  530. 
Kingsbury  r.  Buckner,  134  U.  S.  650 ;  3.  BUls  to  Oanoel  Deeds. — Where  an 
Chattanooga  Medicine  Co.  v,  Thed-  original  bill  seeks  to  set  aside  a  con- 
ford,  58  Fed.  Rep.  347;  Providence  veyance,  a  cross-bill  to  establish  and 
Rubber  Co.  T'.  Goodyear,  9  Wall.  (U.  confirm  it  is  germane,  Carnochan  r. 
S.)  807;  Lautz  V.  Gordon,  28  Fed.  Christie,  11  Wheat.  (U.S.)  446;  La  Dow 
Rep.  264;  Markell  v.  Kasson,  31  Fed.  v.  Bement,  66  Fed.  Rep.  198;  and  a 
Rep.  104;  Ayres  v.  Carver,  17  How.  cross-bill  to  compel  delivery  of  a  deed 
(U.S.)  591 ;  Cross  v.  De  Valle,  x  Wall,  wrongfully  taken  possession  of  by 
(U.  S.)  5;  Gregory  v.  Pike,  29  Fed.  complainant  is  germane  to  a  bill  to 
Rep.  588;  Carnochan  v.  Christie,  11  cancel  it,  Rogers  v,  Rogers,  74  Ga. 
Wheat.  (U.  S.)  446;  Farmers*  L.  &  T.  598.  On  the  other  hand,  the  establish- 
Co.  V.  San  Diego  St.  Car  Co.,  40  Fed.  ment  of  another  legal  title  not  sought 
Rep.  105 ;  Pacific  R.  Co.  v.  Cutting,  27  to  be  avoided  cannot  be  had  on  cross- 
Fed.  Rep.  638;  Bx  p.  South,  etc.,  Ala-  bill.  Gage  v.  Mayer,  117  111.  632. 
bama  R.  Co.,  95  U.  S.  221;  McMullen  4.  Bill  to  ExOoin  Bzecutlon  of  Judg- 
v.  Ritchie,  57  Fed.  Rep.  104;  Brandon  ment. — To  a  bill  to  enjoin  an  execu- 
Mfg.Co.  v.Prime,  14  Blatchf.  (U.  S.)  tion  sale  under  judgment,  a  cross-bill 
371;  Weaver  V.  Alter,  3  Woods  (U.  S.)  to  establish  the  judgment  as  a  lien  on 
154;  New  Departure  Bell  Co.  t^.  Hard-  the    property,  and    to    sell    it   under 
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bills  to  establish  or  confirin  a  title,^  bills  to  perpetuate  testi- 
mony •  bills  for  accounting ,•  bills  for  partition*  bills  for  settle- 
ment and  distribution  of  funds,^  bills  to  enjoin  interference  with 
water  or  mill  privileges  higher  up  on  the  same  stream,®   bills 

the    judgment,   is    germane,  Chicago,  On  a.  bill  by  one  of  two  tenants  in 

etc.,  R.  Co.  z\   Chicago  Third  Nat.  common,  for  partition,  the  other  may 

Bank,  134  U.  S.  376;  and  bo  is  a  cross-  set  up,  by  cross-bill,  that  he  holds  the 

bill   charging    the    complainant  with  equitable  title  to  the  whole  premises, 

fraud  in  procuring  deeds  to  the  land,  and  pray  that  legal  title,  which  is  in 

the  sale  of  which  complainant  seeks  to  complainant,  may  be  decreed  to  him. 

enjoin,  and  the   original  complainant  German  i'.  Machin,  6  Paige  (N.Y.)  288. 

may   be  perpetually   enjoined  for  as-  5.  Bills  for  Settlemont  and  IMstrllm- 

serting  title  to  the  land,  Valentine  v.  tlon  of  Panda. — Where  a  bill  in  equity 

McGrath,  53  Miss.  112.    But  on  a  bill  is    filed    against  an  administrator,   to 

to  enjoin  execution  of  a  judgment  and  compel  a  settlement  of  accounts  and  the 

to  establish  a  legal  claim  as  a  set-off,  a  distribution  of  the  estate,  a  cross-bill  is 

cross- bill  for  the  purpose  of  settling  an  the  proper  mode  of  bringing  forward 

alleged    former    partnership    between  a  release  executed  to  the  administrator 

the  parties  is  not  permissible.  O'Neill  by  one  of  the  distributees,  after  answer 

V,  Ferryman,  I03  Ala.  523.  is  filed,  and  of  the  establishment  of  an 

1.  BUI  to  EitabliBh  Title. — Where  a  equitable  set-off  against    another   dis- 

bill  is  filed  to  remove  cloud  from  title,  tributee,  Pearson  v.  Darrington,  32  Ala. 

a  cross-bill  framed  to  have  such  title  227 ;  and  a  distributee  may  thus  set  up 

declared  void    for  fraud   is  germane,  a    legal    demand    against    the    estate. 

Remer  r.  McKay,  38   Fed.  Rep.  164.  Hudgins  r.  Fanning,  4  Baxt.  (Tenn.) 

And   where  the  subject-matter  in  the  574. 

original  bill  filed  by  an  infant  is  the  title  But  to  a  suit  by  a  corporation,  for  dis- 
to  property  conveyed  by  a  deed  under  tribution  of  a  specific  fund,  a  cross-bill 
which  complainant  claimed  title,  and  by  a  stockholder,  for  a  general  d is tribu- 
the  allegations  of  a  cross- bill  relate  to  tion  of  all  the  corporate  property,  is 
the  property,  and  seek  to  establish  the  not  germane.  Pacific  R.  Co.  v.  Cut- 
trust  created  by  the  deed,  the  cross-  ting,  27  Fed.  Rep.  638. 
bill  is  germane  to  the  original  bill.  So,  also,  on  a  bill  by  a  trustee,  for  ad- 
Kingsbury  r.  Buckner,  134  U.  S.  650.  ministration  and  settlement  of  a  trust 

Where  the  heirs  of  a  mortgagor  seek  created  by  will,  a  cross-bill  by  testa- 

to  compel  an  assignment  to  them  of  a  trix's   husband,  setting  up   that  he  is 

certificate  of  purchase  at  a  foreclosure  entitled   to    personal  estate  of  which 

sale,  a  cross-bill  by  the  purchaser  seek-  testatrix  died  owner,  is  not  germane, 

ing  to  have  a  deed  made  to  him  on  the  Grimball  v.  Patton,  70  Ala.  626. 

same    certificate   is  proper.     Davis  t'.  Bill  to  Daclare  Legal  Status  of  Fund. 

American,  etc.,  Christian   Union,  100  — On  a  bill  by  an  insurance  company, 

111.  313.  to   fix   the   legal  status  of  its  reserve 

a.  On  a  Bill  to  Perpetuate  Testimony,  fund,  a  cross-bill  by  some  of  the  de- 

a  cross-bill  filed  for  the  purpose  of  es-  fendants,  setting   up  claims  as  to  the 

tablishing   title  to  property  is  not  ger-  fund,    are  germane    to    the  litigation, 

mane.     May    i*.    Armstrong,   3  J.  J.  Carlton  v.  Southern  Mut.  Ins.  Co.,  73 

Marsh.  (Ky.)  360.  Ga.  371. 

8.  Bill  for  an  Accounting. — On  a  bill  6.  Bill  to  Bnjoin  Interference  with 
by  a  wife  against  her  husband  for  an  Water  Prlyllege. — On  a  bill  in  equity  by 
accounting,  a  cross-bill  seeking  to  ob-  the  owner  of  a  mill  privilege,  against 
tain  the  custody  of  an  infant  child  and  the  owner  of  another  mill  privilege 
to  enjoin  alimony  proceedings  is  not  lower  down  the  same  stream,  to  re- 
germane  to  the  original  bill.  Sasser  strain  him  from  maintaining  his  dam  at 
V.  Sasser,  73  Ga.  275.  a  greater  height  than  he  is  entitled  to 

4.  Bill  for   Partition.~To  a  bill  for  maintain  it,  the  defendant  may  have 

partition,  a  cross-bill  may   be  filed   to  alleged  infringements  by  the  plaintiff, 

impeach  the  decree  under  which  com-  of  his  rights  in  the  use  of  the  stream,  de- 

plainant     obtained    his    title    to    the  termined  by  a  cross-bill.    Atlanta  Mills 

premises  in  suit.    Lloyd  v,  Kirkwood,  v.  Mason,  120  Mass.  344.  See  also  Wet- 

112  111.  339.  more  v.  Fiske,  15  R.  I.  354. 
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to  enjoin  waste,*  bills  for  the  specific  performance  of  contracts  * 

bills  to  enforce  liens,'  bills  for  foreclosure  of  mortgages,*  bills 

1.  BUI  to  BiUoltt  Waite. — When  a  lien,  where  a  subsequent  grantee  of  the 
plaintiff  in  ejectment  files  his  bill  in  fee  and  a  prior  mortgagee  were  made 
equity  to  restrain  the  defendant  from  parties  defendant,  and  after  rendition 
cutting  and  removing  timber  from  the  of  decree  affecting  the  mortgagee  as 
land,  and  the  latter,  in  his  answer,  denies  well  as  others  he  sold  the  premises 
the  plaintiff's  title  and  alleges  title  in  under  a  power  contained  in  the  mort- 
himself,  he  mav*  at  the  time  of  filing  gage  and  gave  deed  to  the  purchaser,  it 
his  answer,  file  a  cross-bill  also,  praying  was  held  that  a  cross-bill  by  the  owner 
that  the  plaintiff  be  enjoined  from  in  fee  charging  that  the  sale  was  in 
further  prosecuting  his  suit  in  eject-  fraud  of  his  rights,  and  asking  relief, 
ment,  provided  the  facts  set  forth  in  was  germane  to  the  original  suit.  Chi- 
said  cross-bill  entitle  him  to  equitable  cago  Artesian  Well  Co.  v,  Connecticut 
relief.     Griffin  v.  Fries,  33  Fla.  173,  11  Mut.  L.  Ins.  Co.,  57  111.  424. 

Am.  St.  Rep.  351.  4.  Bm  for  ForeclOBuro  of  Mortgage— 

2.  Spoeillo  Performaiice. — On  a  bill  to  What  Is  Germane, — To  a  bill  for  fore- 
enforce  specific  performance  of  a  con-  closure,  defendant  may  set  up  a  mort- 
tract  to  sell  land,  a  defendant  may  set  gage  prior  to  complainant's,  and  ask 
up,  by  cross-bill,  a  mortgage  given  to  that  complainant's  mortgage  be  post- 
secure  the  purchase-monej',  and  pray  poned  to  defendant's  prior  equitable 
for  a  foreclosure.  Fletcher  v.  Wilson,  lien.  Farmers*,  etc..  Bank  v.  Bronson, 
X  Smed.  &  M.  Ch.  (Miss.)  376.  But  see  14  Mich.  361.  So  a  cross-bill  may  be 
Davis  V.  Reed,  37  Fed.  Rep.  418,  in  filed  by  a  defendant,  to  impeach  for 
which  it  was  held  that,  on  a  bill  for  fraud  a  mortgagor's  title  to  the  land  in 
specific  performance,  defendants  not  suit.  Galatian  v,  Erwin,  Hopk.  Ch.  (N. 
having  elected  to  rescind,   for  fraud,  Y.)  48. 

until   filing  of  answer  and   cross-bill.  And     In     foreclosure     proceedings 

their  prayer  for  rescission  should  be  re-  against  a  mortgagor  and  a  purchaser 

fused.  olthe  equity  of  redemption,  a  cross- 

3.  BUI  to  Enforce  Liens. — A  cross-bill  bill  by  the  mortgagor,  to  annul  the  con- 
seeking  to  set  aside,  for  want  of  juris-  veyance  of  the  equity  of  redemption,  is 
diction,  a  judgment  sought  to  be  en-  germane.  Dawson  v,  Vickery,  150 
forced  as  a  lien  upon  land  alleged  to  III.  398. 

have  been  fraudulently  conveyed,  is  In  foreclosure  proceedings  by  a  jun- 
germane  to  the  original  bill,  Follans-  ior  mortgagee,  against  a  mortgagor  and 
bee  V.  Scottish-American  Mortg.  Co.,  7  a  senior  mortgagee,  where  the  bill  al- 
111.  App.  486 ;  and  so  is  a  cross-bill  leges  usury  in  the  debt  of  the  senior 
which  alleges  that  the  conveyance  is  a  mortgagee,  usury  in  the  debt  of  the 
valid  mortgage  and  seeks  a  foreclosure  senior  mortgagee  may  be  set  up  in  a 
of  the  cqui^  of  the  mortgagor,  Fol-  cross-bill  by  the  mortgagor.  Davis  v, 
lansbee  v.  Scottish- American  Mortg.  Cook,  65  Ala.  6x7. 
Co.,  7  111.  App.  486.  To  an  original  In  a  suit  to  foreclose  a  first  mortgage, 
bill  seeking  to  enforce  a  vendor's  the  junior  mortgagee  may  file  a  cross- 
lien,  a  cross-bill  by  the  purchaser's  bill  for  relief  against  a  sale  made  by 
widow  for  an  assignment  of  dower  the  prior  mortgagee,  pending  a  suit  un- 
is  germane,  Brooks  v.  Woods,  40  der  a  prior  sale  in  his  mortgage,  and 
Ala.  538;  and  so,  it  would  seem,  is  a  for  leave  to  redeem  from  first  mortgage, 
cross-bill  seeking  a  rescission,  Wick-  Hurd  v.  Case,  32  111.  45. 
liffe  V.  Clay,  i  Dana  (Ky.)  589.  But  On  a  petition  to  foreclose  a  mort- 
it  has  been  held  that  a  defect  of  title  to  gage,  if  the  master  finds  that  after 
land  sold  is  no  defense  to  a  bill  to  en-  deducting  the  usury  embraced  in  the 
force  the  vendor's  lien  for  unpaid  mortgage  note,  complainant  has  been 
purchase-money,  though  it  is  to  a  per-  overpaid,  defendant  may  have  a  decree 
sonal  decree  against  the  vendee,  and  for  such  overpayment,  by  filing  a  cross- 
that  a  rescission  of  the  contract  is,  be-  bill.  Hathaway  v.  Hagan,  64  Vt.  135. 
cause  of  the  defect  of  title,  a  matter  for  Where  a  cross-bill  for  foreclosure 
an  original  and  not  a  cross-bill.  Cohen  alleges  that  the  portion  of  the  land  cov- 
V.  WooUard,  2  Tenn.  Ch.  686.  ered  by  the  mortgage  has  been  re- 
So  on  a  biU  to  enforce  a  mechanic's  leased,   and   asks  that  the  said,  mort- 
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to  subject  property  to  judgment,*  bills  for  infringement  of  pat- 
ents,^ bills  to  settle  partnership  affairs,'  and  bills  to  establish 

gaged  property  may  be  sold,  the  land  owner,  obtain  a  decree  for  deficiency  on 
aUeged  to  haTe  been  released  forms  a  his  own  mortgage.  Sebring  v.  Conk- 
part  of  the  subject-matter  of  the  bill,  ling,  32  N.  ].  £q.  24. 
and  a  defendant  may  have  equitable  re-  1.  BUI  to  Butijeot  Proporty  to  Jndg- 
Hef  in  regard  to  it  on  a  cross-bill.  Mor-  ment. — On  a  bill  by  a  judgment 
rison  v.  Morrison,  140  111.  560.  creditor,    against  a  judgment   debtor 

A  trustee  in  a  mortgage  executed  by  and  creditors  of  the  judgment  debtor, 
the  C.  railroad  company,  to  secure  a  to  subject  certain  stocks  and  credits 
proper  distribution  of  the  rents  of  its  which  said  creditors  hold  as  collateral 
road,  iiled  a  bill  against  the  C.  com-  security  for  the  indebtedness  to  them 
pany  and  the  B.  company,  to  which  the  from  the  judgment  debtor,  the  latter 
C.  company  had  leased  its  road.  The  cannot,  on  cross-bill,  require  a  company, 
bill  alleged  the  insolvency  of  the  C.  whose  stock  is  included  in  such  col- 
company  and  its  refusal  to  collect  lateral,  to  show  its  books,  in  order  to 
rents,  and  asked  that  the  trustee  be  em-  an  examination  of  its  affairs  for  alleged 
powered  to  do  so.  It  was  held  that  a  mismanagement.  McMuUen  v.  Ritchie, 
cross- bill  by  the  B.  company,  asking  57  Fed.  Rep.  104. 
that  the  lease  be  canceled,  was  germane  2.  BUla  for  Infiringeineiit  of  Pate&te. — 
to  the  original  bill.  Jesup  v,  Illinois  A  cross-bill  is  properly  filed  to  establish 
Cent.  R.  Co.,  43  Fed.  Rep.  483.  an  equitable  title  to  letters  patent,  legal 

IVAai  Is  Not  Germane, — A  cross-bill  title  to  which  is  in  complainant,  to  an 

seeking  to  impeach  plaintifTs   title   to  orie;inal  bill  filed  for  infringement  of 

land   not  in   suit,  cannot  be   made  a  such    patent.     Brandon    Mfg.   Co.   v. 

foundation  of    a    decree.    Galatian  v.  Prime,  14  Blatchf.  (U.  S.)  371.     But  a 

Erwin,  Hopk.  Ch.  (N.   Y.)  48;  contra  discovery  from  complainant  as  to  the 

Honor  v.  Hanks,   22  Ark.   572.     Nor  validity  of  his  title  cannot  be  had  on 

can  the  court  undertake  to  settle  the  a  cross-bill  which  sets  up  no  color  of 

estate  as  between  the   defendants,  on  title  in  defendant.     Young  r.  Colt,  3 

a  cross-bill.   Trade  Ins.  Co.  v.  Mayhew  Blatchf.  (U.  S.)  373.     Neither   will  a 

(N-  J0»  Ju'y»  1884.     Bird,  V.  C.  cross-bill  lie  for  relief  for  an  alleged 

A  cross-bill  for  partition  is  not  ger-  infringement  of  defendant's  patent  by 

mane  to  a  bill  for  foreclosure.  Matthews  complainant,  because  it  is  not  germane 

V.  Lindsay,  20  Fla.  962    {citing-  Buck-  to  the  original  bill.  Stonemetz  Printers* 

master  V.  Kelley,  15  Fla.  180;  Mattair  Machinery    Co.    v.    Brown     Folding. 

7'.  Payne,  15  Fla.  682).     Nor  is  across-  Mach.   Co.,  46   Fed.   Rep.  851;    New 

bill  germane   which  sets  up  a  distinct  Departure     Bell     Co.     v.     Hardware 

and    independent    claim.      Rowan    v.  Specialty  Co.,  62  Fed.  Rep.  463. 

Sharp's    Rifle   Mfg.  Co.,  33   Conn.  i.  So  where  an  original  bill  is  for  in- 

And   on  a  bill   to   foreclose  a  deed  of  fringement  of  letters  patent  granted  to 

trust,  the  bondholders  cannot  recover  C,  assignee   of  William  R.   Sykes,  a 

damages  from  their  trustee  for  malad-  cross-bill  setting  up  an  exclusive  right 

ministration  of  the  trust,  by  cross-bill,  to  the  term  "  Sykes  System,"  as  a  trade 

Fidelity  Trust,  etc.,  Co.  v.  Mobile  St.  mark,  must  be  stricken  out  as  not  being 

R.  Co.,  53  Fed.  Rep.  850.  germane  to  the  original  bill.     Johnson 

In    foreclosure    proceedings    by     a  R.  Signal  Co.  r.  Union  Switch,  etc.,  Co., 

mortgagee,  against  the  mortgagor  and  a  43  Fed.  Rep.  331.  And  where  complain- 

purchaser  of  the  equity  of   redemption  ant,  claiming  the  right  to  the  exclusive 

at  sherifTs  sale,  a  cross-bill  will  not  lie  use  of  defendant's  name  as  a  trade  mark 

to  have  the  execution  levy  under  which  of  patent  medicines,  sues  for  a  violation 

the  purchaser  bought  declared   void,  of  a  contract  granting  him  that  right, 

Tutwiler  V.  Dunlap,  71  Ala.  126.     And  a  bill  by  defendant,  to  enjoin  plaintiff 

where  a  bill  to  foreclose  a  first  mort-  from  making  a  use  of  the  name  not 

gage  asks  a  decree  for  deficiency  against  authorized  by  the  contract,  is  an  orig- 

the  owner  of  the  premises,  who  had  as-  inal  bill,  such  matter  not  being  proper 

sumed  its  payment,  and  also  the  pay-  for  a  cross-bill.    Chattanooga  Medicine 

ment  of  a  second   mortgage   thereon,  Co.  v.  Thedford,  58  Fed.  Rep.  347. 

the  holder  of  the  second  mortgage  can-  3.  On  a   Bill   to  Settle    Parftiimlilp 

not,  by  filing  a  cross-bill  against  the  AJlUn,  where  the  court  finds  that  there 
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claims  against  assignees  for  creditors.^ 

Vol  Bittitotid  to  ProelM  Imm  of  Original  Oauo. — But  while  the  aver- 
ments of  the  cross-bill  must  relate  to  the  subject-matter  of  the 
original  bill,  they  are  not  restricted  to  the  precise  issues  in  the 
original  cause.* 

3.  Coniiiteiioy  with  Answer. — The  facts  set  up  by  cross-bill  must 
be  consistent  with  those  set  up  in  the  answer.  It  is  not  permis- 
sible for  the  complainant  in  a  cross-bill  to  contradict  the  asser- 
tions of  the  answer.* 

4.  As  to  Hatnre  of  Belief  Sought. — Where  a  cross-bill  is  brought 
against  the  plaintiff  in  the  original  bill,  as  a  mode  of  defense,  it 
requires  no  equity  to  support  it ;  in  such  case  it  is  treated  as  an 
auxiliary  bill,  for,  being  drawn  into  the  suit  by  the  plaintiff  on  the 
original  bill,  defendant  may  avail  himself  of  the  assistance  of  the 

has  been  a  fuU  settlement  between  the  also  in    settlement,    to    do    complete 

l>arties,  it  cannot  proceed  to  grant  re-  justice  between  the  parties.     Hornor  v, 

lief  on  a  croos-btU  claiming  a  balance  Hanks,  22  Ark.  572. 

due     the    defendant     on    such     set-  S.  Christian  v,  Wrenn,  Bunb.  331 ; 

tlement.    Correll  v.  Freeman,  29   111.  Berkley  r.  Ryder, 2  Ves.  533;  Hudson  v. 

A-pp-  39*  Hudson,  3  Rand.  ( Va.)  117 ;  Graham  v, 

1.  MUto  BBUbliili  daim  againit  Ab-  Tankersley,  15  Ala.  634;  Dill  v.  Sha- 

■Ignee     for   Oradtton.  —  Upon    a    bill  han,  35  Ala.  69^;  Hatchett  tr.  Blanton, 

against  an  assignee,  upon   an  assign-  72  Ala.  423;  Jackson  v.  Grant,  18  N.  J. 

ment  for  the  benefit  of  creditors,  to  Eq.  145;    Savage    v.  Carter,  9   Dana 

establish  a  debt  due  to  the  complainant,  (Ky.)  409.  See  also  Draper  v,  Gordon, 

a  cross-bill  which  seeks  to  charge  the  4  Sandf.  Ch.  (N.  Y.)  210. 

complainant  as  a  partner  of  assignor  is  Thus,  where  the  original  bill  seeks 

not  germane.  Lund  v,  Skanes  Enskilda  a  rescission  of  a  contract  of  the  sale 

Bank,  96  111.  181.  of  land  purchased  by  complainant,  and 

S.  CHsman  r.  Heiderer,  5  Colo.  589;  the  cancellation  ofa  trust  deed  given  to 

Davis  V.  Cook,  65  Ala.  617;  Nelson  z\  secure   payment  thereof  and  of  notes 

Dunn,  15  Ala.  501 ;   Morgan's  Louisi-  for  purchase -money  executed  by  com- 

ana,  etc.,  R.,  etc.,  Co.  v.  Texas  Cent,  plainant  and  one  of  the  defendants,  and 

R.  Co.,  XJ7  U.   S.  171;  Follansbee   v.  the  answer  of  such  defendant  admits 

Scottish- American    Mortg.  Co.,  7  111.  that  such  relief  should  be  granted,  a 

A  pp.  486;  Morrison  v.  Morrison,   140  cross-bill  by  him,  setting  up  the  trust 

III.   560;   Jones  V,  Smith,  14  111.  329;  deed  as  a  valid  security  and  asking  that 

Hurd  V.  Case,  33  111.  45 ;  Robbins  v.  it  be  foreclosed  for  his  benefit  to  the 

Swain,  68  111.  197,  in  which  it   is  said  extent  of  money  paid  by  him  as  surety 

that,  although  a  cross-bill  must  relate  on  the  notes  executed  for  the  purchafte- 

to   the   subject*matter  of  the  original  money,  is  inconsistent  with  the  answer. 

bill,  yet  it  is  not  necessary,  nor  usual,  Dill  7'.  Shahan,  35  Ala.  703. 

that  all  the  facts  showing  the  defend-  Beaton  for  Rule. — A  party  shall  not 

ant's  right  to  the  relief  sought  should  question  in  his  cross-bill  what  he  has 

appear  In  the  original  bill.  admitted  in  his  answer ;  and,  upon  the 

GroM-BUl  Somatlmei  Inclaaei  Kattan  strongest  reason  for  the  answer  being 
tr&coiiBectad  with  BUI. — A  cross- bill  upon  oath,  it  could  never  be  endured 
may,  under  special  circumstances,  be  that  in  the  same  court,  in  the  same  pro- 
extended  to  other  matters  in  suit  be-  ceeding,  the  same  party  should  set  up 
tween  the  parties  than  those  mentioned  a  claim  in  direct  conflict  with  that 
in  the  bill,  where  some  of  the  parties  oath.  Hudson  v.  Hudson,  3  Rand, 
are  nonresidents,  or  where  the  matter  (Va.)  117. 

of  complaint  is  the  title  to  lands,  and  Inoonilstanoy,  Orouna  ft»r  DlimiMal. 

there  are  other  lands  the  controversy  — A  cross-bill  in  direct  conflict  with 

in  reference  to  which  is  so  connected  the  answer  of  the   party  filing  it,  in 

with   the  subject  of  complaint    as  to  that  it  proceeds  upon  the  eround   of 

render  it  necessary  to  embrace  them  the   truth  on   allegations  of    the    bill 
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court  without  showing  a  ground  of  equity  to  support  its  jurisdic- 
tion, and  may  avail  himself  of  any  legal  defense  he  may  have.^ 
But  a  cross-bill  which  seeks  affirmative  relief  is  not  a  pure  cross- 
bill, but  is  in  the  nature  of  an  original  bill  seeking  further  aid  of 
the  court  beyond  the  purpose  of  defense,  and  the  relief  sought 
must  be  equitable  relief,  or  the  bill  will  be  held  bad  on  demurrer  * 
V.  PABTIE8  TO  CBO88-B1LL  —  1.  Parties  Complamant. — in  OoMna,  a 
cross-bill  may  be  filed  by  a  defendant  or  defendants  to  the  orig- 
inal bill,  against  the  other  parties  to  the  original  bill  or  some  of 
them,^  and  if  defendants  are  brought  into  court  as  a  class  or 
classes,  they  may  defend  in  the  same  manner,  and  a  cross-bill  may 

which  the  answer  denies,  is  properly  maintained.    Griffin  r.  Fries,  23  Fla. 

dismissed.    Graham  t'.  Tankerslej,  15  173,  11  Am.  St.  Rep.  351. 

Ala.  634.  Relief  Obtainable   in    Qectment.  — 

1.  Burgess  v,  Wheate,  i  Eden  190;  Where  a  bill  is  filed,  by  a  party  in  pos- 
Lambert  v.  Lambert,  52  Me.  544;  session  of  real  estate,  for  equitable  re- 
Doble  V,  Potman,  Hardres  160;  Kemp  lief,  a  cross-bill  will  not  He  to  obtain 
7'.  Mackrell,  3  Atk.  812;  Powell  v,  possession,  as  it  is  a  proper  object  of 
Hall,  3  De  G.  &  S.  456;  Cartwright  v,  an  action  of  ejectment  Calvcrley  v. 
Clark,  4  Met.  (Mass.)  X09;  Nelson  r.  Williams,  i  Ves.  Jr.  211;  Cross  v.  De 
Dunn,  15  Ala.  501 ;  Gilmer  v.  Felhour,  Valle,  i  Wall.  (U.  S.)  5;  McGuire  i'. 
45  Miss.  627;  Thomason  V.  Neelejr,  50  Judge,  69  Mich.  593;  Grcenwalt  v. 
Miss.  310;  Sterl  v.  Sterl,  2  111.  App.  Duncan,  16  Fed.  Rep.  36. 

223;    Trapnall   r.   Hill,  31   Ark.   345;  Damages.-^  A  cross-bill    setting  up 

West  Virginia  Oil,  etc.,  Co.  v,  Vinal,  14  facts  authorizing  a  recovery  of  damages, 

W.  Va.  637;  Hume  v.  Long,  6  T.  B.  for  which  there  is  an  adequate  remedy 

Mon.  (Kj.)  119.  at  law,  must  be  dismissed.     Lautz  v, 

2.  Calverley  v,  Williams,  i  Ves.  Jr.  Gordon,  28  Fed.  Rep.  264. 

210;  Hilton  V,  Barron,  i  Ves.  Jr.  284;  Dlustralion  of  Equitable  Relief. — ^To  a 
Sprague  xk  Waldo,  38  Vt.  139;  Tobej  bill  to  set  aside  a  convej'ance  and  re- 
7*.  Foreman,  79  111.  489;  Farwell  t\  move  a  cloud  from  petitioner's  title,  de- 
Harding,  96  111.  37;  Morrison  v.  Mor-  fendant  may  file  a  cross-bill  asking  that 
rison,  140  111.  560;  Correll  v.  Freeman,  the  deed  of  the  same  property  to  peti- 
29  111.  App.  39;  Griffin  v.  Fries,  23  Fla.  tioner  mieht  be  set  aside  as  a  cloud  on 
173,  II  Am.  St.  Rep.  351;  Lautz  v,  Gor-  defendant^  title.  Alden  v,  Trubec,  44 
don,  28  Fed.  Rep.  264 ;  Cross  v,  De-  Conn.  456. 

Valle,  1  Wall.  (U.  S.)  5;  Jones  v.  Fox,  8.  Ballance  v.  Underbill,  4  111.  453. 

20  W.  Va.  370 ;  Gilmer  v.  Felhour,  45  Thus,  in  an  action  to  enforce  a  me- 

Miss.  627;  Wright  r.  Frank,  61   Miss,  chanic's   lien,  the  mortgagees  of  per- 

32;  McGuire  v.  Judge,  69  Mich.  593;  sonalty  sought  to  be  subjected  to  the 

Davis  V,  Cook,  65  Ala.  617  ;  Stickney  liens,  as  a  part  of  the  realty,  have  a  right 

7'.  Ad1er,9i  Ala.  198;  Tutwiler  v.  Dun-  to  file  a  cross -bill  to  foreclose  the  mort- 

lap,  71  Ala.  126;  Alden  v.  Trubee,  44  gage.    Ellison  v,  Salem  Coal,  etc.,  Co., 

Conn.  455.     Compare  Head  V.  Ferry y  i  43  111.  App.  no.    And  a  defendant  in  a 

T.B.  Mon.  (Ky.)  258;  Hall  z;.  Edrington,  proceeding  to  remove   a  cloud  upon 

8  B.  Mon.  (Ky.)  49.     See  also  Wright  title,   has  a  right  to   file  a  cross-bill 

t'.  Brander,62  Miss.  82.  Compare  Boll-  setting  up   a  superior    title    in    him- 

ing  r.  Vandiver,  91  Ala.  375.  self.    Greenwalt    v,  Duncan,  16  Fed. 

Thus,  where  a  bill  is  filed  to  enjoin  Rep.  612. 

defendant  from  moving  timber   from  So,  also,    on    a  bill   by  a   creditor, 

certain  land,  a  cross-bill  which  alleges  whose  claim   is    allowed    against    an 

ownership  of  a  deed  to  such  land  by  estate,  to  subject  certain  lands  alleged 

plaintiff,  and  loss   thereof,  and  prays  to  have  been  fraudulently  conveyed  to 

that  the  complainant  may  be  enjoined  itspayment,  the  widow  of  the  deceased, 

from    maintaining    ejectment    against  who  is  administratrix  and   sole  lega- 

him  from  the  land,. but  which  contains  tee,  being  a  necessary  party  to  the  bill 

no  prayer  for  the  recstablishment  of  his  and  having  an  interest,  has  a  right  to 

deed,  is  without  equity,  and  cannot  be  file  a  cross-bill  to  have  the  judgment 
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be  filed  by  them  as  a  class.^  In  no  event,  it  would  seem,  can  a 
cross-bill  be  filed  by  one  who  could  not  have  filed  an  original  bill 
for  the  same  purpose.* 

By  PttMDt  Vot  FwrtiM. — Numerous  authorities  lay  down  the  general 
rule  that  one  not  a  party  to  the  original  bill  cannot  file  a  cross- 
bill, and  others,  by  implication  at  least,  support  this  doctrine.^ 
Other  decisions  do  not  carry  this  doctrine  so  far,  but  declare  that 
a  cross-bill  should  not  be  filed  by  a  person  not  named  in  the  orig- 
inal bill,  unless  with  complainant's  consent,^  or  unless  admitted 
as  a  defendant  by  the  court.^  And  it  has  been  held  that  if  com- 
plainants treat  as  proper  a  cross-bill  filed  by  a  third  person,  by 

allowing  the  claim  set  aside  as  fraud-  tingency,  arise  in  the  future,  he  cannot 

ulent.     Higgins  r.  Curtiss,  82  111.  28.  maintain  a  cross-bill  for  that  purpose. 

Fraudulent  Conyeyance  by  Aaslgnee  Brooks  v.  Martin,  63  Miss.  217. 

—  Who  may  Ax^oid, — In  Illinois,  a  gen-  Ezoeiitlon.  —  If  a   federal   court  has 

eral  assignment  for  the  benefit  of  credit-  jurisdiction  of  a  foreclosure  suit,  it  may 

ors  does  not  pass  to  the  assignee  anj  entertain  a  cross-bill  therein  filed  by 

interest  in  property  before  fraudulent-  one  who,  by  reason  of  his  citizenship 

ly  transferred  by  the  assignor,  or  the  being  the   same  as  that  of  defendant, 

right  to  avoid  the  fraudulent  transfer,  could  not  have  originated  the  suit.   Os- 

The  creditors  and  the  assignee  are  the  borne  v.  Barge,  yy  Fed.  Rep.  805.    See 

proper  complainants  in  a  cross-bill  to  also  Krippendorf  v.  Hyde,  no  U.  S.  276. 

set  aside  such  fraudulent  conveyance.  8.  Washington   Bank  v.    Arkansas, 

Bouton  V.  Dement,  123  111.  143,  r^f^rj-  20   How.   (U.   S.)   530;    Whitbeck   v, 

ing  32  111.  App.  619.  Edgar,  2  Barb.  Ch.  (N.  Y.)  106;   Ren- 

CitMfl-BUl  Filed  by  CoQiiBel  for  Botb  fro  v.  Goetter,  78  Ala.  312;   Payne  v. 

PartlM. — The  fact  that  a  cross- bill  is  Cowan,    x    Smed.  &   M.   Ch.   (Miss.) 

filed  for  defendants  by  an  attorney  who  26.    See  also  Curran  v,  St.  Charles  Car 

is  also  counsel  for  complainants  con-  Co.,   32   Fed.  Rep.   835 ;  Anderson  v. 

stitutes    no   reason  to  strike   out    the  Jacksonville,    etc.,   R.  Co.,   3    Woods 

cross-bill,  where  the  interests  of  the  (U.  S.)  628;  Coleman    v.    Martin,    6 

complainants  in  the  original  bill  and  Blatchf.  (U.  S.)  119;  Drake  v.  Good- 

the  complainants  in  the  cross-bill  do  ridge,  6  Blatchf.  (U.S.)    151;  Cowles 

not  conflict,  and  where  they  are  seek-  v.   Andrews,   39   Ala.   125;   Carow   v. 

ing    the    same  Judgment.    Merwin  v,  Mowatt,  i  Edw.  Ch.  (N.  Y.)  9. 

Richardson,  52  Conn.  334.  A  Pnroluuier,  Penaente  lite,   from  a 

InteryenUon. — A  cross-bill  in  a  fore-  party,  may  file  a  bill  in  the  nature  of  a 

closure  proceeding  by  an  intervenor,  cross-bill,    to    make   himself  a   party, 

which  sets  up  claims  adverse  both  to  Whitbeck  f.  Edgar,  2   Barb.  Ch.  (N. 

complainant  and  to  defendant,  cannot  Y.)  106. 

be  sustained  and  will  be  dismissed  on  Filing  CroBB-Bill  aftar  Daoraa  to  Bet 

demurrer.     Farmers'  L.  &  T.   Co.  f.  Aaide. — Though  a  person  not  a  party  to 

San  Diego  St.  Car  Co.,  40  Fed.  Rep.  a  suit  cannot  move  to  have  it  set  aside, 

105.  if  the  decree  is  set  aside  on  motion  of 

i.  Carlton  v.  Southern  Mut.  Ins.  Co.,  a  party    entitled    to    it    such    person 

72  Ga.  372.  may  then  file  a   cross-bill  for  deter- 

2.  Hackley  v.  Mack,  60  Mich.  591 ;  minationof  his  rights.     Hall  v,  Davis, 

Brooks  V.  Martin,  62  Miss.  217;  Craig  44  111.  494. 

V.  Doherty,  61  Miss.  loi.  4.  Stretch  v.  Stretch, 2  Tenn.Ch.  140; 

Thus,  a  sheriff  can  in  no  case  file  a  Gregory   v.    Pike,    67  Fed.  Rep.  837 

bill  in  aid  of  execution  or  to  enforce  a  {overruling  Gregory  v.  Pike,  29  Fed. 

claim,  and,  therefore,  he  cannot  file  a  Rep.  588),  in  which  it  was  held  that  a 

cross-bill  for  that  purpose  in  a  suit  in  person  brought  in  as  a  defendant,  over 

which  he  is  a  party  defendant.     Hack-  complainant's  objection,  by  the  answer 

ley  V.  Mack,  60  Mich.  604.     And  as  a  of  the  defendant  to  the  original   bill, 

person  cannot  maintain  a  cross-bill  for  had  no  right  to  file  a  cross- bill, 

a  cause  of  action  which  maj',  on  a  con-  5.  Putnam  v.  New  Albany,  4  Biss. 
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answering  it,  it  should  not  be  dismissed,  at  least  before  final 
hearing.* 

2.  Parties  Defendant— ^z.  Necessity  for. — Parties  defendant 
are  as  necessary  to  cross-bills  as  to  original  bills.* 

b.  Complainant. — If  relief  against  the  complainant  is  the 
object  of  the  cross-bill,  the  complainant  is,  of  course,  a  necessary 
party ;  and  if  one  defendant  files  a  cross-bill  against  a  codefend- 
ant,  it  is  necessary  to  make  the  complainant  a  party  to  the  cross- 
bill.« 

c.  CODEFENDANTS. — So,  also,  all  the  codefendants  who  are  to  be 
bound  by  the  litigation  on  the  cross-bill,  should  be  made  parties 
defendant  thereto,  since  a  defendant  to  an  original  bill  cannot  be 
affected  by  the  result  of  litigation  between  two  or  more  of  his 
codefendants  on  a  cross-bill  to  which  he  is  not  a  party.* 

d.  Adding  New  Parties.— The  undoubted  weight  of  author- 
ity is  to  the  effect  that,  if  a  cross-bill  is  brought  for  relief  as  well 
as  for  defense,  and  shows  that  persons  not  parties  to  the 
original  bill  are  necessary  parties  to  the  cross-bill,  they  may  prop- 
erly be  made  such.* 

(U.  S.)  365;Bronson  r.  LaCrossc,  etc.,  year,  9  Wall.    (U.  S.)  809;   Ajres  v. 

R.  Co.,  2  WaU.  (U.  S.)  283.  Carver,  17  How.  (U.  S.)  591 ;  Wright  z\ 

Where  an  assignee,  for  the  benefit  of  Miller,  i  Sandf.  Ch.  (N.  Y.;  123;  Cox 

creditors,  intervenes  in  a  suit  to  fore-  v.  Price  ( Va.  1895),  22  S.  E.  Rep.  512. 

close  a  mortgage  executed  by  his  as-  Reason  for  Rule. — Sometimes  a  cross- 

signor,  and  by  cross-bill  prays  that  the  bill  is  brought   against  the  codefend- 

mortgage,  which   forms  a  cloud  upon  ants  in  a  pending  suit,  where  they  have 

his  title,  be  declared  void,  thecourt  will  opposite  claims,  which  the  court  cannot 

entertain   the   cross-bill,   though   filed  determine  in  the  bill  already  filed,  and 

without  leave,   where    the  Issue  pre-  the  determination  of  such  clashing  in- 

sented  by  the  cross- bill  w^ill  not  cause  terests  is  still  necessary  to  a  complete 

any  delay  in  the  disposition  of   the  decree  upon  the  subject-matter  of  the 

cause,  and  where  the   real  issue  as  to  suit.    But  in  such  last-mentioned  case 

the  validity  of  the  mortgage  must  be  the  original  plaintiff  must  be  named  a 

disposed  of  in  determining  the  issues  defendant,  together  with  the  defendants 

made  upon  the  original  bill,  and  all  in   the   first  cause;   the   reason  being 

that  is  sought  by  the  cross-bill  is  an  that  the  equity  between  the  codefend- 

affirmative  decree  if  the  issue  is  found  ants  grows  out  of  the  equity  between 

in  favor  of  the  assignee.    Osborne  v.  the  plaintiff  and  some  one  or  more  of 

Barge,  30  Fed.  Rep.  805.  the  defendants,  and  cannot  be  deter- 

1.  Payne  v.  Cowan,  i   Smed.  &  M.  mined  without  having  all  parties  be- 

Ch.  (Miss.)   35,  in   which    the  court  fore  the  court.    Hergel  t^.  Laitenberger, 

said :  "Whether  any  decree  can  be  given  2  Tenn.  Ch.  254. 

on  such  a  bill,  is  a  different  question,  4.  Clevelandr.Chamblis,  6403.361; 

upon  which  I  give  no  opinion,  as  I  will  Carr  v.  Bob,  7  Dana  (Ky.)  417;  Miller 

consider  it  open  for  discussion  at  the  v,  McGalligan,  i  Greene  (Iowa)  527. 

final  hearing.^'  5.  Alabama.  —  Coster    v.    Georgia 

3.  Washington,  etc.,  R.  Co.  v.  Wash-  Bank,  24  Ala.  37;  Paulling  v.  Creagb, 

ington,  10  Wall.  (U.  S.)  299.  63  Ala.  398. 

8.  Herffel  v.  Laitenberger,  2  Tenn.  Colorado. — Allen  v,  Tritch,  5  Colo. 

Ch.  254;  Weaver  v.  Alter,  3  Woods  ( U.  222. 

S.)  154.    See  also  West  Virginia  Oil,  Georgia  —McMillan  r.  Toombs,  74 

etc.,  Co.  u.  Vinal,  14  W.  Va.637;  Put-  Ga.  536. 

nam  v.  New  Albany,  4    Biss.  (tj.  S.)  ifUnois. — Jones  r.  Smith,  14  111.  229; 

365 ;  Cross  v,  De  Valle,  i  Wall.  (U.  S.)  Hurd  v.  Case,  32  111.  45. 

14;  Providence  Rubber  Co.  v.  Good-  Kentucky .--^yxt A  v,  Lewis,  1  Dana 
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The  decisions  which  maintain  a  contrary  doctrine  ^  are  based 
on  a  dictum  of  the  United  States  Supreme  Court,*  the  reasoning 

of  which  seems  to  have  been  accepted  as  conclusive  without 
question,  by  the  courts  following  it,  but  which  is  disapproved  in 
a  well-reasoned  opinion  in  the  United  States  Circuit  Court.' 

(Ky.)    3C1;     Slaughter  v.   HuHng,   4  -which  the  third  partner  is  also  made  a 

Dana  (Kjr.)  424;  Wickliffe  v.  Clay,  i  party.    Slaughter  v.  Huling,  4  Dana 

Dana  (Ky.)  (85;  Madeiras  v,  Catlett,  7  (Kj.)  428. 

T.  B.  Mon.  (ICy.)  475;  Sharp  v.  Pike,  Marahallng    Asieta  —  Bringing    in 

5  B.  Mon.  (Ky.)  155;  Wickliffc  r.  Lee,  Creditor  Not  a  Party, — In  a  contest  in 

4  Dana  (Ky.)  35.  equity  among  severafcreditors  of  an  in- 

New  il/eArfc<y.— 'Huntington  v.  Moore,  solvent  partnership,  for  the  marshaling 

1   N.   Mex.  489.    See  also  Walker  v,  of  its  assets  and  the  settlement  of  their 

Brungard,  13  Smed.  &  M.  (Miss.)  723.  respective  liens,  a  creditor  who  was  not 

New  Tork, — Underhill  v.  Van  Cort-  made  a  party  to  the  original  bill  may 

landt,  2  Johns.  Ch.  (N.  Y.)  339;  Brown  be  brought  m  as  a  defendant  to  a  cross- 

V,  Story,  2  Paige  (N.  Y.)  594.  bill.      Coster    v,    Georgia    Bank,    24 

7V»»«j^«.— Ewing  V.  Cofiman,   12  Ala.  37. 

Lea  (Tenn.)  79;  Hildebrand  r.  Beasly,  'SvasL^wt^^Netv  Parties  Not  Brought 

7  Heisk.  (Tenn.)  121 ;  Stockard  v.  Pink-  in  by  Answer  Filed  as  Cross- Bill. — Un- 

ard,  6  Humph.  (Tenn.)  119.  derthe  Tennessee  statute,  which  author- 

Vermont, — Blodgett    v,   Hobart,    18  izes  a  defendant  to  file  his  answer  as  a 

Vt.  414.  cross-bill  and  require  a  discovery  from 

West    Virginia, —  Kanawha  Lodge  the    complainant,  the   defendant   can 

V,  Swann,  37  W.  Va.  176.  only  file  his   answer    as    a    cross-bill 

United  States, — Brandon  Mfg.  Co.  against  complainant  and  cannot  bring 

V,  Prime,  14  Blatchf.  (U.  S.)  371.  any  new  parties  by  cross-bill.     Odom 

England, — Dear  v,  Sworder,  4  Ch.  v,  Owen,  2  Baxt.  (Tenn.)  446;  Masson 

Div.  476.  V.  Anderson,  3  Baxt.  (Tenn.)  300;  Hall 

Where  heirs  filed  their  bill   against  v,  Fowlkes,  9  Heisk.  (Tenn.)  745. 

the  purchaser  of  their  ancestor's  land  1.  Bishop   v.   Miller,  48  Miss.  364; 

at  execution  sale  to  set  aside  the  sale,  Shaw  v.  Millsaps,  50  Miss.  380;  Wright 

it  was  necessary  to  make  the  adminis-  v.  Prank,  61  Miss.  32;  Ladner  r.  Ogden, 

trator  a  party,  and   if  the  purchaser  31  Miss.  332;  Richman  v.  Donnell  (N. 

supposed   himself  entitled  to  be  sub-  T.   1894),  30   Atl.  Rep.    533;    Cobb  r. 

stituted  in  equity  to  the  claims  of  the  Baxter,    i    Tenn.  Ch.   405 ;    Perea   v, 

creditors    under  whose  execution    he  Harrison  (N..  Mex.  1895),  41  Pac.  Rep. 

held,  he  should,  by  a  cross-bill,  have  529.     See  also  McMulien  v.  Eagan,  21 

made  the  creditors!  the  administrators,  W.  Va.  250. 

and   the    heirs    parties.    Stockard    v.  %,  Shields t;. Barrow,  17 How. (U.S.) 

Pinkard,  6  Humph.  (Tenn.)  119.  145,  in  which  the  court  said:  "If  the 

BrlBgliiglii  Peraonal  BeyrMaatatlTea  plaintiff  desires  to  make  new  parties, 
of  Decedent. — Where  one  of  the  several  he  amends  his  bill,  and  makes  them, 
joint  plaintiffs  dies,  and  the  survivors  If  the  interest  of  the  defendant  requires 
are  insolvent,  the  defendant  will  be  their  presence,  he  takes  the  objection 
permitted  to  file  a  cross-bill  against  of  nonjoinder,  and  the  complainant  is 
them  and  the  personal  representatives  forced  to  amend,  or  his  bill  is  dis- 
of  the  decedent,  to  establish  a  joint  missed.  If,  at  the  hearing,  the  court 
claim  against  them.  Brown  v.  Story,  finds  that  an  indispensable  party  is  not 
3  Paige  (N.  Y.)  594.  See  also  PaulHng  on  the  record,  it  refuses  to  proceed. 
V.  Creagh,  63  Ala.  398.  These  remedies  cover  the  whole  sub- 
Bill  to  Set  Ailde  Sale  by  Partner — Add'  ject,  and  a  cross-bill  to  make  new 
ing  Copartner. — Where  one  of  three  parties  is  not  only  improper  and  irreg- 
partners  has  purchased  the  interest  of  ular,  but  wholly  unnecessary." 
one  of  the  others,  and  afterwards  files  8.  In  Brandon  Mfg.  Co.  v.  Prime,  14 
his  bill  against  his  vendor  to  set  aside  Blatchf.  (U.  S.)  375,  the  court,  speak- 
the  sale,  the  latter  cannot  have  a  decree  ing  of  the  dictum  of  Justice  Curtis  in 
for  dissolution  of  the  partnership  Shieldst;.  Barrow,  17  How.  (U.  S.)  145 
unless  he  prays  for  it  by  cross-bill,  to  says :  **  An  examination  of  his  reason- 

049  Volume  V. 


fnuM  of  CroM-BiU.  CROSS-BILLS.  Tk«  Allegatioai. 

IMr-***^' — Where  a  cross-bill  fails  to  make  the  proper  parties  it 
should  be  dismissed.^ 

iBtewt  of  Aidod  Fwtj. — It  is  necessary  that  the  party  sought  to  be 
added  by  cross-bill,  shall  have  some  interest  in  the  subject-matter 
of  the  original  bill.* 

YL  Fraxx  of  CBO68-B1LL— 1.  The  Allogationft-HtatoMit  of  OilgiMl 
BUI. — The  text  books  lay  down  the  rule  that  the  cross-bill  should 
state  the  original  bill,  or  the  parties,  prayer,  and  object  of  it,  the 
proceedings  thereon,  and  the  right  of  plaintiff  therein,  which  is 
sought  to  be  the  subject  of  the  cross-litigation.* 

But  a  late  decision  of  the  United  States  Circuit  Court  holds 
that  it  is  only  necessary  to  set  forth  in  the  cross-bill  so  much  of 
the  matter  in  the  original  bill,  and  the  subsequent  pleading^s  and 
proceedings  thereon,  as  may  be  necessary  to  show  what  right  or 
defense  is  sought  to  be  brought  before  the  court  for  adjudication 
and  to  make  a  proper  case  therefor.* 

FkeU  Showing  Title  to  Equitable  Belief. — As  already  stated,  a  cross-bill 
which  is  brought  merely  for  defense  needs  no  equity  to  support 
it,  and  hence,  in  such  case,  no  allegations  to  show  equity  are 
necessary.^  But,  if  affirmative  relief  is  asked,  the  cross-bill 
should  contain  all  the  allegations  necessary  to  conifer  an  equitable 
title  to  relief.* 

ing  shows  that  he  made  the  suggestion  the  matters  in  the  original  bill,  and  its 

without  much  examination,  probably,  prayer  and  object,  together  with  the 

and  his  reasoning  does  not  cover  the  proceedings  thereon,  if  anj',  so  that  the 

whole  ground  as  to  all  classes  of  cases."  court  might  be  possessed  of  the  whole 

The   modes  of  procedure  he  suggests  case,  of  which  the  cross-bill   is  onij  a 

would  probablj  be  ample  in  all  cases  part.    But  this  practice  never  obtained 

of  cross- bills  brought  for  discovery  in  in  this  country.  In  the  national  courts, 

aid  of   a  defense  merely  to  the  orig-  at  least,  the  cross-bill  must,  from  the 

inal   bill,  but   not  in  cases  of    those  necessity  of  the  case,  be  filed  in   the 

brought   for  relief  as  well  as  defense,  Circuit  Court,  where  the  original  bill  is 

where  new  parties  would  be  necessary  depending.     In  such  case  there  is  no 

to  the  relief  sought.  necessity  of  bringing  the  facts  of  the 

1.  Hergel  v,  Laitenberger,  3  Tenn.  original  bill,  or  its  object  or  prayer,  to 
Ch.  251;  WicklifTe  v,  Lee,  4  Dana  ( Ky.)  the  attention  or  knowledge  of  the  court 
35;  Weaver  V.  Alter,  3  Woods  (U.  S.)  by  repeating  them  in  the  cross-bill, 
152.  and  a  mere  reference  to  the  bill,  which 

2.  Kennedy  v.  Kennedy,  66  111.  190;  is  already  before  the  court  and  a  part 
Weaver  v.  Alter,  3  Woods  (U.  S.)  152.  of  the  case,  is  sufficient  for  all  practical 

8.  Mit ford's  Eq.    I'ldg.,   by  Jeremy,  purposes.*' 

81;  Cooper's  Eq.  Pldg.  IS;  Story's  Eq.  In  Illinois^  a  defendant  filing  a  cross- 

Pldg.,  ^  401 ;  Adams  Eq.,  ^  403;  Dan-  bill  is  not  required  to  recite  or  set  out, 

ielTs  Ch.  Pr.  (6th  Am.  ed.),  p.  1549-  in  the  same,  any  of  the  pleadings  or 

See  also  Barker  v,  Belknap,  39  Vt.  160.  proceedings  under  the  original  bill.  He 

4.  Neal  v.  Foster,  34  Fed.  Rep.  496,  is  exempted  by  statute  from  doing  so. 

in  which  the  court,  in  support  of  this  Cable  v,  Ellis,  120  111.  136. 

view,  said:  "In  Bftj^^lancfy  vfhere  this  5.  SeejK/ra,  IV.3.  Comsistencywitk 

rule  [the  rule  stated  by   the  text-writ-  Answer. 

ers]  had  its  origin,  a  cross- bill  might  6.  Lamon  v,  McKee,  18  D.  C.  473 ; 

have  been  filed  in  another  court  than  Benfield  v.  Solomons,  9  Ves.  Jr.  84; 

that  in  which  the  original  was  .pend-  Cooper's  Eq.   Pldg.  215;   Story's  Eq. 

ing.   Story's  Eq.  Pldg.,  ^  400.     In  such  Pldg.,  $  63a 

case  it  would  be  necessary  to  set  forth  Thus,  a  crots*bill  to  set  aside  for 
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eroudt  for  Boliof. — Defendant  must,  in  his  cross-bill,  set  forth  the 
grounds  relied  upon  for  relief,  with  the  same  strictness  as  the 
complainant  in  the  original  bill.^  And  he  cannot  refer*  to 
the  original  bill  for  a  statement  of  the  grounds  on  which  he 
bases  his  right  for  relief.* 

DlMOTory. — If  the  cross-bill  be  for  discovery  as  well  as  relief,  or 
for  relief  consequent  upon  a  discovery,  it  should  be  alleged  that 
the   facts  are  material,   and   that  plaintiff  in  the  cross-bill  can- 

not  prove  them  otherwise  than  by  a  discovery  of  them  by  the 
defendant  therein.' 

usury,  a  security  sought  to  be  enforced,  Frau4. — An  allegation  in  a  cross-bill 
must  offer  to  pay  the  amount  really  due  that  the  complainant,  when  a  party  to 
or  it  will  be  demurrable.  Story's  Eq.  a  suit  at  law,  involving  the  premises 
Pldg.,  §  630.  But  a  cross-bill  set-  here  in  litigation,  moved  to  strike  out  a 
ting  up  the  invalidity  of  a  contract  to  plea  therein  filed  on  behalf  of  the  de- 
be  enforced  in  an  action  in  which  fendant  here,  and  in  so  doing  com- 
plaintiff  tenders  the  difference  between  bined  and  colluded  with  H.  (whose  in- 
the  amount  of  her  claim  thereunder  terest  in  the  property  had  theretofore 
and  a  debt  from  her  to  defendant,  and  been  sold),  to  injure  and  defraud  this 
seeks  to  compel  a  surrender  of  collateral  defendant,  is  too  general  to  be  met. 
held  by  defendant,  is  not  objectionable  Borden  v.  Murphy  (N.  J.),  April,  1886, 
as   seeking    affirmative   relief  without  Bird,  V.  C. 

offering  to  pay  what  is  due  under  the        Crou-BUl  to  Avoid  Debtor's  Oonvey- 

contract,  because  it  prays  an  enforce-  anoe — Reduction  of    Claim  to  Judg- 

ment  of  the  lien  given  to  secure  the  ment. — A   cross-bill   by  creditors  of  a 

collateral,  since  defendant  is  not  volun-  mortgagor,  filed  in  a  suit  to  foreclose  a 

tarily  in  court,  but  merely  sets  up  in  mortgage  in  order  to  avoid  the  mort- 

defeose  the  invaliditj'  of  the  contract,  gage  for  fraud,  is  demurrable  if  it  does 

which,    if    successfully    pleaded    and  not    allege    that    such   creditors  have 

proved,  would  leave  her  free  to  enforce  reduced    their    claims    to    judgment 

the  collateral.     Mclver  v.  Clarke,  69  Osborne  v.  Barge,  30  Fed.  Rep.  805. 
Miss.  408.  S.  Trapnall  v.  Burton,  34  Ark.  371, 

1.  Ford  Gold  Min.  Co.  v.  Langford,  in  which  the  court  said :   ^*  A  cross- 

I  Colo.  62 ;  Tucker  v,  McCoy,  3  Colo,  bill  is  required  to  be   as   perfect  and 

286;  Crisman  v.  Heiderer,  5  Colo.  589;  complete  within  itself  as  any  other  bill, 

San  Juan,  etc.,  Min.,  etc.,  Co.  t/.  Finch,  6  and  it,  or  the  answers  to  it,  might  as 

Colo.  214;  Trapnall  V.  Burton,  24  Ark.  well   and  legitimately  refer  to  papers 

371 ;  McCagg  v.  Ileacock,  42  111.  153.  in  any  other  suit  in  the  court  as  in  the 

CoBStdoratloii  fbr  Promise. — A  cross-  original    suit,  and   endeavor,  without 

bill  asking  for  relief  based  on  a  promise  statements  of  their  contents  or  exhibi- 

to    make    a    particular    testamentary  tion  of  copies,  to  make  them  part  of  the 

disposition  of  property,  must  allege  a  pleading  on  record.    The  two  suits  are 

consideration,     otherwise    it    will    be  distinct  from  and  independent  of  each 

stricken  out.     Drake   v.   banning,  49  other;   they   merely  proceed  side  by 

N.J.  Eq.  453.  side,  the  hearing  of  one  being  delayed 

Title. — Where,  in   a  suit  to  remove  until  the  hearing  of  the  other." 
cloud  from  title,  defendant  sets  up  title        A    paragraph    of    cross-bill    which 

in  himself  by  cross-bill,  facts  showing  reads,  *'  Defendant    further    savs  that 

title  must  be  alleged  or  the  cross- bill  exhibit  A  attached  to  plain tiff^s  com- 

will     be     demurrable.      Greenwalt  v.  plaint  and  made  a  part  thereof  is  true, 

Duncan,  16  Fed.  Rep.  35.  and  he  hereby  adopts  the  same,  except - 

Faeto  mowing  Xnyalidlty  Alleged. —  ing  the  title  and  paragraph  14,  as  his 

A  cross- bill  which  attacks  the  validity  answer  of  cross-petition  in  this  case," 

of  a  deed  merely  by  denyins  its  valid-  is  bad  for  uncertainty.     San  Juan,  etc., 

ity  on  **  information  and  belief,"  with*  Min.,  etc.,  Co.,  v.  Finch,  6  Colo.  215. 
out  stating  any  facts  to  show  invalidity,        8.  Guice  v.  Parker,  46  Ala.  616.    See 

is  demurrable!    Scott  v»  Rowland,  02  also  Heath  v.  Erie  R.  Co.,  9  Blatchf. 

Va.  484.  (U.  S.)  316;  Horton    v.  Moseley,  17 
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8.  The  Prayer — To  Eotr  OaoMt  Tofoth«r. — ^The  cross-bill  should 
be  so  framed  that  the  two  causes  may  be  heard  together,  and 
should  contain  a  prayer  to  that  effect.^  But  it  would  seem  that 
in  the  absence  of  this  prayer  the  cross*bill  is  not  necessarily 
demurrable.* 

7or  Btflof. — It  should  also  contain  a  prayer  that  appropriate 
relief  be  granted.* 

Vto  Pfoam. — A  cross-bill  should  contain  a  prayer  for  process 
to  compel  the  defendant  or  defendants  therein  to  answer  it.^ 

3.  Signatiure. — And  it  should  be  signed  by  counsel.^ 

Vn.  FILIHO  OF  CB088.BIIX-1.  Where  Filed.— In  the  United 
States  courts,  cross-bills  must  of  necessity  be  filed  in  the  Circuit 
Court  where  the  original  bill  is  pending.*    In  the  state  courts 

Ala.  794;   LucM    V,   Darien  Bank,  a  Kennedy,  66  111.  190;  Talmage  v.  PeU, 

Stew.    (Ala.)    a8o.    See    also    article  9  Paige  (N.  Y.)    4x0;  Middleton   v, 

DiscoVBRY.  Selbj,    19    W.    Va.     168;     Harrison 

An  allegation  that  complainants  in  v.  Brewster,  38W.Va.  294;  McMullen 

the  cross-bill  can  only  obtain  evidence  v,  Eagan,  ai   W.  Va.  234;  AUeman  v. 

'*  of  many  facts  stated  in  their  bill,"  by  Kieht,  19  W.  Va.  201;  Clark  v.  Clark, 

addressing  themselves  to  the  conscience  6a  N.  H.  27a.     See  also  Cox  v.  Levis- 

of  their  adversary,  is  sufficient,  although  ton,  63  N.  H.  283.    But  see  Cooley  t% 

as  a  matter   of  practice  it    would  be  Harris,  92  Mich.  135,  in  which  it  was 

better  to  specify  distinctly  the  facts  re-  held  that  if  the  facts  upon  which  the 

Rpecting  which  the  complainant  seeks  relief  granted  is  based  are  fully  set  up 

a  discovery.  Josey  t^.  Rogers,  13  Ga.  481.  in  the  answer  (filed   as  a  cross-bill), 

In  a  cross-bill  for  discovery  as  well  although  not    followed  by  a  specific 

as  relief,  an  allegation   that  complain-  prayer  for  the  relief  to  which  such 

ants  therein  had  confidently  relied  on  facts  clearly  entitle  the  defendants,  a 

aliunde  proof  to  sustain  their  defense  court  of   equity  will  not    hesitate    to 

to  the  original  bill,  and  that  the  fact  decree  substantial  justice,  treating  the 

had    only   come    to  their  knowledge  prayer  as  amended, 

within   the  last  three  days   that  they  4.  Talmage  r.  Pell,  9  Paige  (N.  Y.) 

would  wholly  fail  in  the  necessary  tes-  410 ;  Kennedy  v,  Kennedy,  66  111.  190. 

timony  to  support  their  answers  with-  See  also  Brasher  v.  Van*  Cortlandt,  a 

out  resorting  to  the  consciences  of  de-  Johns.    Ch.  (N.  Y.)   242;   Fawkes    v. 

fendants,  is  a  sufficient  showing  to  ac-  Pratt,    i    P.   Wms.    59a;    Windsor   v, 

quit  the  complainants  of  laches,  and  Windsor,  a  Dick.  707.    No  person  is 

especially  where  it  does  not  appear  that  technically  a  party  to  a  bill  unless  there 

the  complainants  in  the  original  bill  is  a  prayer  for    process    against  him. 

have  been  urging  the  same  to  a  hearing.  Brasher  v.  Van  Cortlandt,  2  Johns.  Clu 

Josey  r.  Rogers,  13  Ga.  478.  (N.  Y.)  242. 

1.  McDougald  v»  DoughertTt  14  Ga.  6.  Foster's  Federal  Practice  (aded.), 
679;  Simpson  v.  McKay,  3  Thomp.  &  §  172;  a  Smith's  Ch.  Pr.,c.  i. 

C.  (N.  Y.)  69;  Wright    v.  Taylor,    i  6.  Neal  v.  Foster,  34  Fed.  Rep.  496; 

Edw.  Ch.   (^f.  Y.)  a26;    Kirkman   v.  Ward  v.  Sebring,4  Wash.  (U.  S.)  47a. 

Vanlier,  7  Ala.  ai7;  Nelson  v,  Dunn,  Jlirladictlini  irlien  Hot  Dapondent  oft 

1 5  Ala.  501 .  OitiBonalilp.— A  bill  filed  by  a  defendant, 

2.  Wright  V.  Taylor,  t  Edw.  Ch.  (N.  on  leave,  in  order  to  complete  a  decree 
Y.)226.  upon  the  whole  matter  in  dispute,  is 

Aadlag    Frayor    by    AmmMlmont. —  properly  styled  a  cross -bill;  and  where. 

Where  a  cross-bill,  which  is  formal  in  on  the  bill  of  the  original  complainant, 

other  respects,  omits  the  prayer  for  it  possession  of  property  has  been  taken 

to  be  allowed  as  such,  and  heard  with  by  a  Circuit  Court  of  the  United  States, 

the  original  bill,  it  may  be  amended,  the  jurisdiction  of  the  court,  in  passing 

Nelson  v.  Dunn,  ic  Ala.  501.  upon  such  a  cross-bill  in  the  disposi- 

8.  See  cases  cited  sufra^  HI*  5*  ^*  •^^  tion  of  the  property,  does  not  depend 

between   Codefendants.    Kennedy     v.  upon    the  citizenship  of  the  parties. 
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it  is  the  usual  practice  to  file  the  cross-bill  in  the  county  where 
the  original  bill  is  filed. ^  And  it  has  been  said  to  be  doubtful 
whether  a  cross-bill  may  be  filed  in  any  county  other  than  that 
in  which  the  original  bill  is  brought.^ 

In  England,  it  seems  that  a  cross-bill  might  have  been  filed  in  a 
court  other  than  that  in  which  the  original  bill  was  pending.' 

2.  Time  of  Filing. — The  rule  formulated  by  earlier  decisions 
in  England^  and  in  jurisdictions  where  testimony  in  equity  cases 
is  taken  secretly  and  kept  from  the  inspection  of  the  parties 
until  publication,  is  that  the  cross-bill  must  be  filed  before  publi- 
cation, unless  the  party  filing  it  will  come  to  the  hearing  on  the 
evidence  already  published;  ^  but  that  for  good  cause  shown,  on 
special  application  and  notice,  publication  will  be  stayed  in  order 
to  allow  the  cross-bill  to  be  filed.^ 

The  rule  stated  by  other  decisions  is  that  the  proper  time  to 
file  a  cross-bill  is  at  the  time  of  filing  the  answer  and  before  issue 

Morgan*8   Louisiana,  etc.,  R.,  etc.,  Co.  touching  the  matters  of  issue  in  the 

V.Texas  Cent.  R.  Co.,  137  U.  S.  17a.  original  cause  was  not  permitted  to  be 

1.  Bowman  v.  Long,  27  Ga.  178.  read  after  the  decree  in  the  first  cause. 

a.  Tansej  v,  McDonnell,  143  Mass.  Wilford  v,  Beasely,  3  Atk.  501. 

no,  citing-  Storj  Eq.   Pl(4f.»    $   400;  Depositions  in  a  cross  cause  taken 

Adams  Eq.,  ^  40a.  aAer    publication    and   those    in    the 

S.  Parker  v,  Leish,  6  Madd.  115.  See  original    cause  were    held,  not   to  be 

also  Newburg  v.  Wren,  1   Vern.  a2o;  admissible   in   evidence  on  the   hear- 

Neal    V.   Foster,    34    Fed.   Rep.    496;  ing  of  the  latter.    Taylor  v,  Obee,  3 

Glegg  r.  Legh,  4  Madd.  191,  in  which  Price  a6. 

case,  a  bill  having  been  filed  in  the  Ex-  **  The  Otijeot  of  the  Rule  is  to  prevent 

chequer  for  tithes,  the  defendant  filed  the  danger  of  perjurj.    It  is  founded  in 

a  cross-bill  in  the  Court  of  Chancery,  sound   policy  and  in  a  just  sense  and 

for  discovery  of  plaintiff's  title  to  the  deep  knowledge    of  the  seductions  of 

tithes,  and  whether  he  had  conveyed  interest  and   the    force    and  influence 

them  away ;  a  doubt  was  entertained  of  the  passions.  *  *  *  For  whatever 

whether  a  cross-bill  could  be  filed  in  purpose  the  cross-bill  may  be  used,  if 

the    Court    of    Chancery,   when    the  it  comes  in  after  publication  the  plain- 

original  bill  was  in  the  Court  of  Ex-  tiff  in  it  cannot  take  proof  to  any  point 

chequer,   but  the     defendant,   having  to  which  he  has  already  examined,  for 

answered  a  part  of  the  bill,  was  con-  this  would  contravene  the  principles  of 

sidered  as  precluded  from  raising  the  the    court."     Field  v.   Schieffelin,    7 

objection.  Johns.  Ch.  (N.  Y.)  250. 

4.  Cartwright    v,     ClarVi    4     Met.  5.  Aylet  ^^  Easy,  2  Ves.  336;  Cres- 

(Mass.)    104;    Wilford   v.    Beasely,  3  wick  v,  Creswick,  1  Atk.   291;  Ram- 

Atk.  501;  Taylor  v.  Obee,  3  Price  26,  kissenseat  v.  Barker,  i  Atk.  51;  Gouv- 

86  B.  Rep.  103;  Cook  v,  Broomhead,  erneur  r.  Elmendorf,  4  Johns.  Ch.  (N. 

16  Ves,  Jr.  133;  Dalton  v,  Carr,  16  Ves.  Y.)  3C7 ;  Hamersly  v.  Lambert,  2  Johns. 

Jr.  93;   Neal  r.  Foster,  34  Fed.  Rep.  Ch.  (N.  Y.)  432;  M'Connico  v.  Mose- 

499;  Ward  V,  Eyles,  Mos.  381;  Sterry  ley,  4  Call  (Va.)  360.    See  also  Wood 

V,  Arden,  i  Johns.  Ch.   (N.   Y.)   62;  v.  Mann,  a  Sumn.  (U.  S.)  316. 

Gouverneur    v.    Elmendorf,  4   Johns.  Motion  to  Enlarge  PnhUcation  after 

Ch.  (N.  Y.)  357;  Hamersly  v.  Lam-  Bnle  for  PnbUcation. — A  motion  to  en- 

bert,  2  Johns.  Ch.  (N.  Y.)  432;  Field  v.  large  publication  in  the  original  cause, 

Schieffelin,  7  Johns.  Ch.  (N.  Y.)  250;  which  has  been  set  down  for  hearing 

White  V,  Buloid,  2  Paige  (N.  Y.)  164^  until  an  answer   has  come   in  to  the 

Roberts  v,  Peavey,  29  N.  H.  392.  cross-bill  which   had   been    filed  after 

Thus,   where  a  cross-bill  was   filed  the  rules  of  publication  had  passed,  was 

after  publication  and  before  decree  in  denied   as  against  practice.    Cook  v, 

the  original  cause,  the  evidence  taken  Broomhead,  16  Ves.  Jr.  133. 
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is  joined  by  filing  replication ;  ^  and  that  in  any  event  it  should 
be  filed  before  closing  the  testimony.* 

BiMTotte  of  Gout  M  to  Ti»o  of  flUaff. — It  has  been  held,  however,  that 
the  court  may,  in  its  discretion,  under  peculiar  circumstances,  allow 

1.  Stevens  v.  Stevens,  24  N.  J.  Eq.  which  is  sought  against  or  affecting  his 

77;  Vanderveer  v.  Holcomb,  21   N.  t.  interest.    Stevens  v.  Stevens,  24  N.  J. 

Eq.  105 ;  Irving  v.  DeKay,  10  Paige  (N.  Eq.  86. 

Y.)  319;  Braman  9.  Wilkinson,  3  Barb.  Suit  to   Settle  Rights  of  Legatees 

<N.  Y.)   151;   Wiley  v.  Platter,  17  III.  and  Devisees,  ^^here  the  object  of 

538;  Beauchamp  t^.  Putnam,  34  111.  378.  an  action  is  to  settle  the  rights  of  lega- 

In  Ooorgta,  a  cross- bill  must  be  filed  tees  and  devisees,  the  rule  requiring  a 

before    the  pleadings    are    made    up.  cross-bill  to  be  filed  at  the  same  time 

Josey  V.  Rogers,  13  Ga.  481.  with  the  answer  will  not  be  applied 

Beawm  for  Rule. — As  the  matters  of  with  the  same  strictness  as  in   cases 

defense    upon    which    a   cross-bill    is  involving  the  violation  or  withholding 

founded  must  be  stated  in  the  answer  of  rights.     Stevens  v.  Stevens,  24  N.  ]. 

to  the  original  suit,  as  well  as  in  the  Eq.  78. 

cross-bill,  it  can  seldom  be  necessanr  Discontinuance. — Where    the    com- 

to  delay  the  filing  of  the  cross-bill  till  plainant  seeks  to  discontinue  a  suit,  and 

after  the  original  bill  is  in  issue.     Irv-  the  object  of  the  cross-bill  is  to  enable 

ing  V.  DeKay,  10  Paige  (N.  Y.)  319;  the  defendant  to  assume  an  aggressive 

Stevens  v.  Stevens,  24  N.  J.  Eq.  86.  attitude  in  the  proceeding,  and  to  use 

Bzeeptioni  to  Rule —  Where  Right  to  it  ^s  a  means  of  settling  and  closing  up 
File  Is  First  Disclosed  by  Cross-  Bill. —  the  controversy  on  which  it  is  founded, 
Where  a  defendant  is  ignorant  of  his  a  cross-bill  may  be  filed  after  answer, 
right  to  file  "a  cross-bill,  until  this  fact  is  The  rule  that  cross-bills  come  too  late 
shown  by  the  depositions,  and  igno-  after  answers  have  been  filed  is  not 
ranee  of  the  facts  entitling  him  to  nle  a  applicable  to  such  circumstances.  Pull- 
cross-bill  is  the  result  of  complainant's  man's  Palace-Car  Co.  v.  Central 
fraud,  he  may  nevertheless  file  it  if  he  Transp.  Co.,  49  Fed.  Rep.  261. 
does  so  without  unnecessary  delay.  S.  Vanderveer  v.  Holcomb,  21  N.  J. 
Berryman  v.  Graham,  21  N.  J.  Eq.  370.  Eq.  105. 

Cross- Bill  by  One  Defendant  against  Where  a  cause  has  been  depending 
A  nother. — The  rule  that  a  cross-  bill  for  eleven  years,  a  motion  to  file  a  cross- 
should,  in  general,  be  filed  at  the  bill,  if  granted  at  all,  should  only  be 
time  of  the  answer,  does  not  apply  to  a  upon  condition  that  the  allegation  as 
cross-bill  by  one  defendant  against  stated  in  it  should  not  delay  the  hear- 
another,  because  one  of  them  cannot  ing  upon  the  original  bill.  Brown  v. 
know  what  defense  the  other  will  put  Bell,  4  Hayw.  (Tenn.)  287. 
in  until  answer  filed,  and  his  own  Where  the  original  hearing  was  in 
answer  must  be  filed  within  the  same  no  manner  delayed  by  the  filing  of  the 
time.  Vanderveer  v.  Holcomb,  21  N.  cross-bill,  and  although  some  years 
J.  Eq.  105.  had  elapsed- after  the  filing  of  the  orig- 

On  a  reference  to  a  master  in  fore-  inal  bill  before  a  cross-bill  was  fil^ 

closure  proceedings,  a  defendant  who  the  cross-bill  was  interposed  in  proper 

learns,  for  the  first  time,  that  a  code-  time.     Davis  v.  American,  etc.,  Chris- 

fendant  claims  an'  unjust  priority  over  tian  Union,  100  III.  318. 

him,  may  obtain  leave  to  file  a  cross-bill  When  Rule  does  Not  Apiily. — A  cross- 

if  necessary  to  his  protection.     Huber  bill  should,  in  general,  be  filed  at  the 

V.  Diebold,  25  N.  J.  Eq.  170.  time  of  filing  the  answer,  and,  in  all 

Where  Attorney -General  Is  Party  cases,  before  closing  the  testimony,  but 

Defendant, — Where  an  attorney-gjen-  the  rule  is  not  applicable  in  cases  where 

eral  is  made  a  party  defendant  as  the  no  testimony  is  taken.    Vanderveer  v, 

representative  of  the  state,  the  reason  Holcomb,  21  N.  J.  Eq.  105. 

of  the  rule  fails  and  has  no  application.  Where  a  cross-bill  does  not  seek  to 

for  the  reason   that  he  may  be  pro-  introduce  new  or  further  testimony  on 

foundly  ignorant  of  the  facts  which  the  same  matters  in  issue  in  the  orig- 

constitute  a  defense  to  the  state  or  his  inal  suit,  it  may  be  filed  after  publica- 

protection    against    the    adjudication  tion  has  passed,  or  the  testimony  there* 
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or  even  direct  a  cross-bill  to  be  iiled  at  the  hearing,  or  at  any  time 
before  decree,  where  the  suit  appears  to  be  insufficient  to  bring 
before  the  court  the  rights  of  all  the  parties  in  matters  essential 
to  a  full  determination  of  the  cause.^  So,  also,  in  some  cases, 
dependent,  of  course,  upon  the  peculiar  circumstances  attending 
them,  a  defendant  has  been  allowed  to  file  a  cross-bill  after  inter- 
locutory *  or  even  final  decree.*  But  at  least  one  decision  dis- 
approves this  practice;*  another  declares  that  leave  to  file  a 
cross-bill  which  involves  additional  testimony  should  not  be 
granted  after  decree;  ^  and  another  declares  that  in  no  case  can 
a  cross-bill  be  filed  after  final  decree.® 

about  is  taken.     Neal  v,  Foster,  34  no  waj  interferes  with  the  operation  of 

Fed.  Rep.  496.  the  decree,  and  which  does  not  tend 

1.  Wiiey  V.    Platter,    17    111.    538;  to  delay  the  complainant  in  securing 

Gouverneur    v.   Elmendorf,  4    Johns,  his  rights  under  it,  may  nevertheless  be 

Ch.  (N.  Y.)  357;  Field  v.  Schieffelin,  considered.      In  such  a  case  it  ought 

7  Johns.  Ch.  (N.  Y.)  250;  Cartwright  never  be  too  late  to  file  such  a  cross- 

V.  Clark,  4  Met.  (Mass.)  104!  Roberts  bill  so  long  as  the  court  has  control  of 

V.  Peavejr,  29  N.  H.  392;  Montgomery  the  case.      Chicago  Artesian  Well  Co. 

V.  Olwell,  I  Tenn.  Ch.   172;   Neal  v.  v.  Connecticut  Mut.  L.  Ins.  Co.,  57  III. 

Foster,  34  Fed.  Rep.  496;  Armstrong  424. 

r.  Pratt,  2  Wis.  299.  New  Matter.  —  New  matter,  which 
8.  Brush  Electric  Co.  v.  Brush-Swan  could  not  be  used  directly  in  the  Su- 
Electric  Light  Co.,  43  Fed.  Rep.  701 ;  preme  Court,  which  had  occurred  after 
International  Tooth  Crown  Co.  zf.  the  appeal,  and  which,  if  a  defense  at 
Carmichael,  44  Fed.  Rep.  350,  in  w^hich  all,  was  a  defense  to  the  enforcement  of 
cross-bills  were  allowed  to  be  filed  the  judgment  or  decree  of  the  Supreme 
after  a  decree  enjoining  infringement  Court,  might  be  brought  forward  by  an 
of  patents,  and  for  an  accounting.  original  bill  in  the  nature  of  a  cross- 
Though  such  power  may  be  exer-  bill,  or,  by  leave  of  the  court,  by  cross- 
cised,  it  should   be  exercised  with  the  bill  proper.     Kirtland  v.  Mississippi, 

freatest  care  and  caution.    Burford  v,  etc.,  R.  Co.,  4  Lea  (Tenn.)  418. 

lersey,  48  Miss.  650.  4.  "  It  is  proper  to  say  that  we  do 

8.  Gould  V.  Stanton,  17  Conn.  382,  not  approve  of  the  practice  of  filing  a 

where,  after  a  final  decree  for  the  plain-  cross-bill  after  the  original  suit   has 

tiff,  the  defendants  procured  a  stay  of  been  heard  and  its  merits  passed  on.   If 

execution,  and  filed  a  cross-bill  relative  any  of  the  defendants  in  this  suit  wished 

to  matters  subsequent  to,  but  connected  to  have  the  equities  between  themselves 

with,  those  made  the  subject  of   the  settled  without  instituting  an  ori^nal 

plaintiff^s   bill,  and  alleging  also  that  suit  for  that  purpose,  they  should  nave 

sundry  mistakes  of   computation  had  applied  to  the  court  at  an  earlier  stage 

been  made  in  the  report  of  the  com-  of  the  litigation,  and  not  waited  until 

mittee  on  which  the  decree  had  been  the  pleadings  were   perfected,  proofs 

based.     It  was  held  that,  upon  the  hear-  taken,  and  the  cause,  after  two  years  of 

ing  on    the  cross-bill,  the  defendants  delay,  ready  for  hearing.''    Bronson  r. 

could  not  ask  the  court  to  review  any  LaCrosse,  etc.,  R.  Co.,  2  Black    (U. 

of  the  findings  or  allowances  made  on  S.)  532. 

the  original  hearln&r,  without  showing  6.  Rogers  f.Riessner,  31  Fed.  Rep. 591. 

that  they  had   newly  discovered   evi-  Where  a  cross -bill  is  filed  immedi- 

dence,  or  that  there  were  good  reasons  ately  after  the  defendant  receives  infor- 

why  the  claims  now   made  could  not  mation  of  the  matter  to  which  it  relates, 

have  been  made  before.  the  cause  on  the  original  bill  should 

Wliere  OroM-BUl  aoes  Not  Interfere  not  be  heard  until  answer  is  filed  to  the 

with  Operation  of  Decree. — ^Though  a  cross-bill,  even  though  the  cause  on  the 

final  decree  has  been  entered  in  a  suit  original  bill  was  set  for  hearing  before 

to  enforce  a  mechanics'  lien,  declaring  the  cross-bill  was  filed.    Young  v.  Pott, 

the  rights  of  the  parties  in  respect  to  4  Wash.  (U.  S.)  521. 

(heir  leyerai  liens,  a  cross-bill  which  in  6.  Finlayton  vl  Lipsoomb,  15  Fla.  559. 
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FiUaf  Groft-Btll  btfara  Aaiww. — Though  there  is  some  conflict  of 
opinion,  the  weight  of  authority  in  this  country  is  that  a  cross- 
bill cannot  be  filed  before  answer.^ 

3.  Leave  to  File. — On  this  question  the  authorities  are  not  uni- 
form, and  hence  no  general  rule  can  be  laid  down.  In  one  state 
it  has  been  held  that  a  cross-bill  cannot  be  filed  without  leave  of 
court,  but  that  the  court  has  no  discretionary  power  to  deny 
defendant  the  right  to  avail  himself  of  a  meritorious  defense.*  In 
another  state,  it  has  been  said  that  the  filing  of  a  cross-bill  is  a 
matter  of  right  which  requires  no  leave.*  And  it  has  been  held 
at  circuit  that  a  defendant  may  resort  to  a  cross-bill  without  leave 
of  court,  and  that  the  question  of  his  right  to  file  the  same,  when 
and  as  it  may  be  done,  may  be  made  and  determined  on  demurrer.* 

1.  Ballard  v.  Kennedy,  34  Fla.  483 ;  been  waived.  Davis  v.  HaU,  9a  111.  85. 
Randolph  z\  Robinson,  2  N.  }.  L.  J.  170;     But  it  has  been  held  that  a  decree  on  a 


Lehman  v,  Dozter,  78  Ala.  235;  Lewis    cross- bill,  without  either  an  answer  or 

,  -  ^-  "^0  519;  -      - 

Allen  V,  Allen,  Hempst.  ( U.  S.)  58,  in    and  when  the  only  rule  to  answer  is 


V.  Lewis,  3  Johns.  Ch.   (N.  Y.)   519;    a  rule  to  answer,  is  clearly  erroneous. 


which  case  the  defendant  to  a  bill  for  void,  as  having  been  made  in  vacation, 

absolute  divorce,  instead  of  answering  the  decree  founded  upon  it  is  of  neces- 

the  bill,  filed  her  cross- bill  praying  a  sity  erroneous.    Blair  v.  Reading,  99 

divorce  from  bed  and  board   and  for  III.  600. 

alimony.    The  court  said :  **  This  was        2.  Brooks  v.  Moody,  25  Ark.  453. 
clearly  irregular.  The  bill  should  have        8.  Quick  v.  Lemon,   105  111.  578,  in 

been    answered,  and     the  allegations  which  the  trial  court  refused  to  permit 

therein  contained  contested,  before  the  a  cross -bill  to  be  filed,   although  the 

cross-bill  could  be  properly  filed."  offer  to  file  was  made  within  the  proper 

Contra*  —  Morrow     v.    Morrow,   2  time ;  Beauchamp  v,  Putnam,   34   111. 

Tenn.    Ch.    549;    Cobb   v,    Baxter,    i  381,  where  the  trial  court  refused  per- 

Tenn.  Ch.  405,  in  which  the  court  said  :  mission  to  defendant  to  file  a  cross- 

** I  know  of  no  law  that  makes  the  fil-  bill    at   the    hearing;    Davis    v.  The 

ing    of   a    cross-bill    before  answer  a  American,  etc.,  Christian  Union,  100 

ground  of  demurrer,  nor  can  I  imagine  111.  318,  in  which  the  appellate  court 

any  reason  why  the  priority  should  be  said :    "  Where   the    original    hearing 

a  ground   of  objection.    On  the  con-  was  in  no  manner  delayed  by  the  filing 

trary,  it  might  well  be  that  a  defend-  of  the  cross-bill,  and  although   some 

ant  to  an  original  suit  might  require  years  had  elapsed  after  the  filing  of  the 

the  active  interposition  of  the  court  in  original    bill    before  a  cross-bill  was 

some  manner  of  defense,  by  its  extraor-  filed,  »  *  »  the    cross-bill    was  inter- 

dinary  process,  before   the  time  fixed  posed  in   proper  time."    In  Quick  v. 

by  the  rules  of  practice  for  filing  an  Lemon,  105  III.  ^78,  the  Supreme  Court, 

answer."    See  also  dictum  in  White  v,  in  arriving  at  the  conclusion  stated  in 

Buloid,  2  Paige  (N.  Y.)  165.  the  text,  cites  U.  S.  Rev.  Stat  1874,  ^' 

Strlklxig  Groaa-BUl  firom  FUet.  —  A  22,  §  30,  which  provides  that  ^  any  de- 
cross-bill  filed  before  answer  to  the  fendant  may,  after  filing  his  answer, 
original  bill  is  made,  is  improper,  and  exhibit  and  file  his  cross-bill,  and  call 
may,  on  motion,  be  stricken  from  upon  the  complainant  to  file  his  answer 
the  files.  Ballard  v,  Kennedy,  34  thereto,  in  such  time  as  may  be  pre- 
Fla.  483.  scribed  by  the  court,"  "and,  for  further 

FiUiig  Crota-BUl  iMfore  Anawerlng —  support  of  the  proposition,  it  cites  the 

Irregularity ^  How  Waived, — Where  a  two  other  cases  mentioned  In  this  note, 

defendant  nles  a  cross- bill  before  an-  The  statute  was  in  existence  when  these 

swering,  and  complainant  answers  the  two  other  cases  were  decided,  and  al- 

cross-bill  without  attempting  to  require  though  the  statute  is  not  mentioned  in 

an  answer  to  the  original  bul,  or  to  re-  the  opinions,  it  is  probable  that  they  • 

store  the  original  bill  which  had  been  were  founded  thereon. 
)ost,  the  irregularity  is  deemed  to  have       4.  Neal  v,  Foster,  34  Fed.  Rep.  496. 
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The  weight  of  authority,  however,  it  is  apprehended^,  is  thAt  it 
will  be  necessary  to  obtain  leave,  if  there  has  been  delay  in  filing 
the  cross-bill ;  *  or  if  it  is  sought  to  set  up  by  cross-bill,  matter 
arising  after  answer,*  or  by  agreement  of  parties,  matter  more 
proper  for  answer;*  or  if  a  stranger  to  the  suit  desires  to  file  a 
cross-bill ;  *  or  if  it  is  sought  to  file  a  cross-bill  after  decree.* 

vm.  Defect  of  JmtiBDiCTioir  uhbeb  Bill,  whetheb  Citbs])  bt 

Cbosb-Bill. — Where  the  original  bill  is  without  equity,  there  is 
some  conflict  of  authority  whether  a  cross-bill  founded  on  matters 
of  equitable  cognizance  can  cure  the  defect  so  as  to  give  the  court 
jurisdiction.  Certainly,  if  the  cross-bill  were  purely  defensive  in 
its  nature,  it  would  seem  that  the  defect  of  jurisdiction  under  the 
original  bill  could  not  be  cured.® 

In  some  cases  where  affirmative  relief  was  sought,  the  courts 
have  laid  down  the  bfoad  doctrine  that  the  filing  of  a  cross-bill, 
founded  on  matters  of  equitable  cognizance,  will  cure  any  defect 
of  jurisdiction  under  the  original  bill,  and  authorize  the  granting 
of  relief  to  any  party  entitled  thereto.'     Other  decisions  hold, 

• 

1.  Brown  v.  Bell,  4  Ha^rw.  (Tenn.)  312;  RadclifiFe  v.  Scruggs,  46  Ark.  96 ; 

288;  Field  V,  Schieffelin,  7  Johns.  Ch.  Conger  v.  Cotton,  37  Ark.  286;  Sale  v, 

(N.  Y.)  350;  Baker  v.  Oil  Tract  Co.,  McLean,  29  Ark.  612,  in  which  it  was 

7  W.  Va.  454,  in  which  the  court  de-  held  that,  where  the  original  bill  lacked 

nied  an  application  for  leave  to  file  a  equity  because  there  was  ad  adequate 

cross-bill,  as  it  appeared  that  the  delay  remedy  at  law,  a  cross-bill  containing 

in  filing  was  unreasonable.  matters  of  equitable  cognizance  cured 

Hamileu  Brnir. — If  it  is  erroneous  the  defect;  Wachter  v,  Blowney,  104 
for  the  court  to  allow  a  cross-complaint  III.  610,  a  case  in  which  the  original 
to  be  filed  where  leave  was  not  asked  bill  was  dismissed  for  want  of  equity, 
to  file  it  until  after  the  issues  had  been  In  this  case  the  court  said  :  "When  corn- 
made  up,  it  is  error  without  injury  if  plainant  failed  to  establish  a  right  to 
the  result  would  have  been  the  same  the  relief  sought,  and  his  bill  was  dis- 
without  a  cross-complaint.  Ross  xy,  missed,  there  was  nothing  further  for 
Wellman,  102  Cal.  i.  the  court  to  act  upon.    The  cross-bills 

5.  Banque  Franco- Egyptienne  v.  only  sought  relief  that  could  be  had  at 
Brown,  24  Fed.  Rep.  106.  law.    Had  they  sought  equitable  relief, 

8.  Northern  R.  Co.  v,  Ogdensburg,  and  it  had  been  sustained  by  the  proofs, 

etc.,  R.  Co.,  20  Fed.  Rep.  347.  then  it  would  have  been  the  duty  of  the 

4L  Bronson  v.  LaCrosse,  etc.,  R.  Co.,  court  to  have  granted  it." 

3  Wall.  (U.  S.)  283;  Putnam  v.  New  The  doctrine  of  iht  Arkansas  dcci- 

Albany,  4  Biss.  (U.  S.)  365.  sions  is  based  on  the  decision  in  Cock- 

6.  International  Tooth-Crown  Co.  rell  v,  Warner,  14  Ark.  358,  and  the 
V.  Carmichael,  44  Fed.  Rep.  350;  Brush  reasoning  of  the  court  in  this  case  is 
Electric  Co.  v,  Brush-Swan  Electric  substantially  this:  '^The  original  bill 
Light  Co.,  43  Fed.  Rep.  701 ;  Rogers  f.  and  cross-bill  are  but  one  cause, 
Riessner,  31  Fed.  Rep.  591 ;  Kirtland  *  *  *  and  it  certainly  cannot  be  at  all 
V.  Mississippi,  etc.,  R.  Co.,  4  Lea  material  from  what  particular  source 
(Tenn.)  410;  Montgomery  v.  Olwell,  jurisdiction  arose,  provided  it  existed  in 
I  Tenn.  Ch.  169;  Roberts  v,  Peavey,  29  the  case.  «  «  *  Both  parties  are  as 
N.  H.  392;  Burford  v.  Kersey,  48  complainants,  praying  relief  against 
Miss.  650.  each  other,  and  having  in  view  the  ob- 

6.  Dows  V,  Chicago,  11  Wall.  (U.  S.)  ject  of  bringing  the  whole  controversy 

lo8;  Loomis  v.  Freer,  4  111.  A  pp.  547.  before  the  court,  to  the  end  that  it  may 

t.  M'Nairy  t».    Eastland,    10  Yerg.  finally  be  settled  on  the  merits,  by  such 

(Tenn.)  310;  Cockrell  v.  Warner,  14  decree  as  the  justice  and  equity  of  the 

Ark.  358 ;  Crease  v.  Lawrence,  48  Ark.  case  may  require.    In  attaining  this  end 
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either  directly  or  inferentially,  that  in  no  case  can  a  defect  of  juris- 
diction be  thus  cured.^ 

IX.  PBOCBflS — VMeMlty  te. — In  the  absence  of  statute  providing 
otherwise,*  service  of  process  on  the  defendants  to  a  cross-bill, 
though  parties  to  the  original  bill,  and  in  court  for  all  the  purposes 
thereof,  is  necessary  to  bring  them  into  court  on  cross-bill.  Their 
appearance  must  be  enforced  in  the  same  manner  as  defendants 
to  the  original  bill,  unless  they  voluntarily  enter  their  appearance.' 

On  Whom  Sarrtd — The  general  rule  is  that  service  of  subpoena  to 
answer  a  cross-bill  must  be  on  the  defendants  therein  and  not  on 
their  solicitor,^  but  it  is  apprehended  that  service  on  the  solicitor 
would  be  sufficient  if  the  defendant  were  beyond  the  jurisdiction 
of  the  court.* 

it  must  frequently  happen  that  mere  W1i«re  Belief  Bonglit  Is  Not  Partly 
legal  demands  on  the  one  side  or  the  Aivltattle. — Where  the  original  bill  is 
other,  over  which  separately  the  court  of  dismissed  for  want  of  equity,  and  the 
equity  would  have  no  jurisdiction,  have  relief  sought  by  a  cross-bill  is  not  pure- 
to  be  passed  on  and  relief  afforded.  Ir  equitable,  the  cross -bill  falls  with 
But  this  *  *  *  is  commendable,  because  the  original  bill.  Dewey  v.  West  Fair- 
it  has  a  tendency  to  prevent  a  multiplic-  mont  Gas  Coal  Co.,  123  U.  S.  339. 
ity  of  suits,  in  itself  sufficient  to  give  a  S.  In  Illinois^  by  virtue  of  statutory 
court  of  equity  jurisdiction.  *  *  *  The  enactment,  the  practice,  on  filing  a 
court,  having  rightful  possession  of  the  cross-bill,  is  to  take  a  rule  on  defend- 
cause,  will  proceed  to  do  full  justice  ants  named  therein,  who  are  parties  to 
between  the  parties,  for  it  is  well  said  the  original  bill, to  plead  answer  orde- 
that  the  jurisdiction  having  once  mur  by  a  day  named  in  the  cross- 
rightfully  attached,  it  shall  be  made  bill,  and  the  rule  or  order  should  be 
effectual  for  the  purposes  of  complete  served  upon  them.  But  if  persons  not 
relief.''  parties  are    made  defendants    to  the 

1.  Dill  V.  Shahan,  35  Ala.  694;  Con-  cross-bill,  summons  must  be  issued  or 

tinental  L.  Ins.  Co.  v.  Webb,  54  Ala.  notice  published.   Fleece  v,  Russell,  13 

688;  Carroll  V.Richardson, 87  Ala. 605,  III.    31;   Reed    r.   Kemp,  x6  111.  445; 

in  which    demurrers  to  the  cross-bill  Michael  v,  Michael  (III.  1891),  27  N. 

and  the  original  bill  having  been  over-  E.  Rep.  694.     Even  if  the   plaintiff  in 

ruled,  and  an  appeal   taken    from  the  the  original  bill  is  an  infant,  no  service 

decree  overruling  the  demurrer  to  the  of    process    upon    him    is    necessary, 

cross-bill,  the  court  said :  "We  will  not  Kingsbury  v,  Buckner,  134  U.  S.  651. 

consider  the  sufficiency  of  the  cross-  8.  Lowenstein  x\  Glidewell,  5  Dill, 

bill,  for,  under  the  principles  we  have  (U.  S.)  327;  Washington,  etc.,  R.Co.r. 

declared,  Carroll's  bill  is  without  equi-  Washington,   xo  Wall.   (U.    S.)    299; 

ty,  and  the  demurrer  to   it  ought  to  Ballance     v.    Underbill,    4    III.   453; 

have  been  sustained.    There  is  in  this  Thomason   v,    Neeley,    50  Miss.  310; 

ruling  no  error  of  which  appellant  can  Ward  v.  Davidson,  2  J.  J.  Marsh.  (Ky.) 

complain."  444;  Anderson  v.  Ward,  6  T.  B.  Mon. 

In  Dill  V.  Shahan,  35  Ala.  694,  the  (Ky.)  419;   Garner  r.  Beaty,  7  J.  J. 

court  said:   **  It  would   seem  to  be  a  Marsh.  (Ky.)  228;  Miles  r.  Bacon, 4 

solecism  in  terms  to  speak  of  a  cross-  J.J.  Marsh.  (Ky.)  466.     See  also  cases 

bill  when  there  is  no  original  bill;  and  cited  supra^  in  III.  5.  3.    As  between 

a  paper  in  the  form  of  a  bill  in  chan-  Codefendants ;  and  compare  Treiber  7'. 

eery,  which  contains  no  matter  which  Shafer,  18  Iowa  29;  contra^  S.  C.  Hall 

would  give  that  court  jurisdiction,  is  Lumber  Co.  v.  Gustin,  54  Mich.  625. 

not  to  be  regarded  as  an  original  bill  4.  Lowenstein  r.  Glidewell^  5  Dili- 

for  any  purpose,  but  in  legal  contem-  (U.  S.)  327;  Gardner  v.  Mason,  5  Sim. 

plation  is  a   nullity ;  and  any  action  506;  Waterton  v.  Croft,  5  Sim.  503. 

taken  upon  it  in  the  court  in  which  it  0.  Gildenichi   v.  Charnock,  6   yes. 

is    exhibited,    except    to    dismiss     it,  Jr.  171;  Hobhouse  v.  Courtney,  12  Sim. 

^ould  be  without  authority  and  void."  140;  Cooper  r.  Wood,  5  Beav.391;  Hope 
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This  is  certainly  the  rule  in  the  federal  courts,  if  the  cross-bill 
is  merely  defensive.*  If,  however,  the  facts  set  up  in  the  cross- 
bill are  made  the  basis  for  affirmative  relief,  the  rule  allowing  sub- 
stituted service,  it  seems,  is  not  applicable.'  And  the  same  is 
the  case  where  the  paper  filed  as  a  cross-bill  is  in  fact  an  original 
bill.'  Nor  can  persons  not  parties  to  the  original  bill  be  brought 
into  court  by  substituted  service.* 

Impravidnt  Ord«r  of  florrieo  8ot  Aildo. — An  order  granting  leave  to 
serve  a  cross-bill  by  substitution  may  be  set  aside  when  improperly 
granted.* 

Sonrleo  bj  PvblioatioB  Impropor. — It  is  not  allowable  to  serve  by  pub- 
lication a  subpoena  upon  a  cross-bill.^ 

X.  AVBWSB  ToCbobsBill — 1.  Vature. — An  answer  to  a  cross-bill 
is  substantially,  and  for  all  practical  purposes,  a  replication  to  the 
original  bill.'' 

V,  Hope,  4  Do  G.  M.  &  G.  328 ;  Hope  v.  original  bill  is  depending."    Ward  v, 

Carnegie,  L.  R.  i  Eq.  126.  Sebring,  4  Wash.  (U.  S.)  474. 

1.  Lowenstein  v,  Glidewell,  c   Dill.  2.  Fidelity  Trust,   etc.,  Co.  v.  Mo- 

(U.S.)325;  Schenck  r.  Peaj,  I  Woolw.  bile   St.  R.  Co.,  53    Fed.  Rep.    8^0; 

(U.S.)  175;   Dunn   v,  Clarke,  8   Pet.  Lowenstein  v.  Glidewell,  5  Dill.  (U. 

(U.  S.)  I  i  Eckert  v.  Bauert,  4  Wash.  S.)  325. 

(U.     S.)    370;    Ward    v,    Sebring,   4  **  The  reason  of  the  rule  would  seem 

Wash.  (U.  S.)  472 ;  Fidelity  Trust,  etc.,  to  limit  it  in  equity  cases  to  cross- bills 

Co.  r.  Mobile  St.  R.  Co.,  53  Fed.  Rep.  either  wholly  or  partially  defensive  in 

850;  I>unleyy  v.  Dunlevy,  38  Fed.  Rep.  their  character,  and  to  deny  its  appli- 

459;  Bowen  t\  Christian,  16  Fed.  Rep.  cation  to  cross-bills  setting  up  facts  not 

730;  Gregory  v.  Pike,  29  Fed.  Rep.  588;'  alleged  in  the  original  bill,  and  which 

Johnson     R.     Signal     Co.     v.  Union  new  facts,  though  they  relate,  as  they 

Switcb,  etc.,  Co.,  43  Fed.   Rep.  331;  must,  to  the  subject-matter  of  theorig- 

Rogers  v.  Riessner,  31   Fed.  Rep.  591 ;  inal  bill,  are  made  the  basis  for  the  af- 

Providence  Rubber  Co.  v.  Goodyear,  firmative  relief  asked.''   Lowenstein  t*. 

9  Wall.  (U.  S.)  807.  Glidewell,  5  Dill.  (U.  S.)  328. 

B0ason  fbr  Bnle. — "  In  suits  in  these  8.  Fidelity  Trust,  etc.,  Co.  v.  Mobile 

courts  the  plaintiff  is  usually  a  citizen  St.  R.  Co.,  53  Fed.  Rep.  851;  Washing- 

of  another  state,  and  hence  beyond  the  ton,   etc.,   K.  Co.  v.  Washington,    10 

jurisdiction  of  the  court,  and  defend-  Wall.  (U.  S.)  299;    Sawyer  v.  Gill,  3 

ants  in  equity  cases  who  desire  to  de-  Woodb.  &  M.  (U.  S.)  97. 

fend  by  means  of  a  cross-bill,  would,  4.  Bowen  xk  Christian,  16  Fed.  Rep. 

but  for  this  rule  of  practice,  be  practi-  730. 

cally  cut  off  from  their  defenses  by  0.  Bowen  7'.  Christian,  16  Fed.  Rep. 

reason  of  their  inability  to  make  service  730;  Rogers  v,  Riessner, ^i  Fed.  Rep. 

on  the  plaintiff  in  the  action.     It  would  591 ;  Fidelity  Trust,  etc.,  Co.  v.  Mobile 

be  in  the  highest  degree  unjust  and  St.  R.  Co.,  53  Fed.  Rep.  850. 

oppressive    to    permit    a    nonresident  6.  Webster  Loom  Co.  v.  Short,  10 

plaintiff  to  invoke  the  jurisdiction  of  Off.  Gaz.  1019;  i   Foster's  Fed.  Prac. 

the  court  in  his  favor,  and  obtain  and  (2d  ed.),  p.  294. 

retain,  as  the  fruits  of  that  jurisdiction,  7.  Whyte  x\  Arthur,  17  N.  J.  Eq.521. 
a  judgment  or  decree  to  which  he  was  Answer  to  CrMB-Blll  Not  to  Be  liade 
not  in  equity  entitled,  by  remaining  be-  a  Cross-BUl. — The  complainant  in  the 
yond  the  jurisdiction  of  the  court  whose  original  bill  cannot  make  a  cross-bill 
jurisdiction  on  the  very  subject-matter,  out  of  his  answer  to  a  cross- bill.  If  he 
and  against  the  very  party,  he  had  wishes  to  introduce  new  matter  not 
himself  first  invoked.''  Lowenstein  xk  embraced  in  his  original  bill,  it  is  es- 
Glidewell,  5  Dill.  (U.  S.)  328.  "  And  sential  that  an  amended  or  supple- 
it  is  obvious  that  a  cross-bill  can  be  mental  bill  be  filed.  Brown  t\  Troup, 
ftlcd    only   in    the    court    where    the  33  Miss.  35. 

66i9  VQlumeV. 


Aanrvr  to  Cron-BiU.  CROSS-BILLS.  Bifht  of  Mwi^. 


2.  Bight  of  Priority. — Until  a  defendant  in  the  original  cause 
has  answered,  he  is  not  entitled  to  call  on  the  plaintiff  to  answer 
his  cross-bill.^  And  before  the  defendant  in  the  original  cause 
has  answered,  he  cannot  stay  the  proceedings  in  that  cause  till  the 
plaintiff  in  the  original  bill»  though  out  of  the  jurisdiction,  shall 
answer  the  cross-bill.* 

After  answering  the  original  bill,  the  plaintiff  in  the  cross-cause 
can  stay  any  publication  in  the  original  cause  till  the  cross-bill  is 
answered.'  If  the  complainant  in  the  original  bill  amends  his  bill 
after  cross-bill  filed,  he  loses  his  priority  of  suit  and  his  right  to 
have  an  answer  to  the  original  bill  before  he  is  called  upon  to 
answer  to  the  cross-bill.^    But  it  seems  that  the  plaintiff  in  the 

1.  Steward  v.  Roe,  a  P.  Wins.  435 ;  loses  the  right  of  prioritj  as  to  the  first 
Child  V.  Frederick,  i  P.  Wms.  266;  answer.  Smart  v.  Flojrcr,  Dick.  260. 
Noel  V,  King,  2  Madd.  390;  Raikes  v.  Where  No  Process  is  Taken  Out  nfon 
Cherry,  9  Ir.  Eq.  Rep.  140;  Harris  r.  ike  Orig-inai  Bi/i  plaintiff  in  the  orig- 
H arris,  T.  St  R.  165;  Long  7>.  Burton,  inal  suit  cannot  compel  defendant  to 
2  Atk.  218;  Dolben  v.  Whittington,  II  answer  the  bill  first.  Price  v,  Con- 
Price  28;  Wigley  V,  Whitaker,  i  Beav.  ingsby,  Bunb.  134. 
349;  Holmes  v.  Baddeley,  7  Beav.  69;  NH^oet  to  File  InterrogaViriM  In 
Scales  V,  Nichols,  3  Hayw.  (Tenn.)  229;  Tfm^-^E feci. — Where  a  complainant 
New  Jersey  Chancery  Act,  §  39;  Kurd's  neglected  to  file  interrogatories  within 
Rev.  Stat.  111.  1893,  p.  221,  ^  35;  United  the  time  required  by  the  orders,  and  de- 
States  Eq.  Rule  72 ;  Code  va.  1887,  ^  fendant  filed  a  cross-bill  and  inter- 
3254.  rogatories  within  the  same  period,  de- 

Where  A  brings  a  bill  against  B  and  fendant  was  entitled  to  have  his  cross- 
C,  who  put  in  insufficient  answers,  and  bill  answered  first  Garwood  v.  Cur- 
prefer  their  cross- bill  against  A,  and  'teis,  3  N.  R.  604. 
afterwards  B  becomes  bankrupt,  and  OlitalnliigUBiialOTdarsforTliiMtoAB- 
his  assignees  bring  their  bill  in  the  sww — Effect, — The  plaintiff  in  an  orig- 
nature  of  a  revivor  against  A,  they  can-  inal  suit  does  not  waive  the  right  to  in- 
not  proceed  until  C  has  answered  A*s  sist  on  an  answer  from  defendant,  before 
bill.  Child  V.  Frederick,  i  P.  Wms.  266.  he  files   an  answer    to    the  cross-bill 

8.  Raikes  v.  Cherry,  9  Ir.  Eq.  Rep.  exhibited   by  defendant,    by  obtaining 

140;  Wigley  V.  Whitaker,  i   Beav.  349.  the  usual  orders  for  the  time  to  answer 

3.  Raikes  r.  Cherry, 9  Ir.  Eq.  Rep.  140.    the  cross-bill.  Southall  r. ,  Younge 

4.  Johnson    v.    Freer,    2   Cox    371 ;  330;  Harris  v,  Harris,  T.  &  R.  165. 
Steward  v.  Roe,  3  P.  Wms.  435;  Noel  v.  Order  to  Hear  BzceiitlonB  to  Answer 
King,  2  Madd.  390;  Long  v.  Burton,  2  and  Amendments  of  Orosa-BlU  Togetliir 
Atk.  218;  Rattray  v.  Darley,  3  Atk.  724;  — Effect, — Where  exceptions  to  an  an- 
Scales  V.  Nichols,  3  Hayw.  (Tenn.)  229.  swer  are  allowed,  and  plaintiff,  after  the 

Defendant's  plea  to  the  original  bill  filing  of  a  cross-bill,  obtains  an  order  to 

having  been  sustained,  he  filed  a  cross-  amend,  and  that  exceptions  and  amend- 

bill  against    complainants,    to    which  ments  should  be  answered  together,  he 

they    answered    and   exceptions   were  need  not  answer  the  cross -bill  until  the 

taken.     Afterwards  complainants  filed  defendant  answers  the  amendments  of 

an    amended    bill,  and  defendant  ap-  the  original  bill.    Harding  x\  Harding, 

peared  and  asked  six  weeks*  time  to  5  L.J.  N.  S.  Ch.  151. 
put  in  an  answer  to  the  amended  bill.        Amendment    of    Croes-BlU — I^^ss  of 

Defendant   having  procured  a  report  Priority  by  Defendant. — Complainant, 

that  the  answer  to  the  cross-bill  was  after  cross-bill  filed,  amended  his  bill, 

insufficient,  he  lost  the  priority  of  suit  and  subsequently  thereto,  his  answer 

thereby.  Rattray  v,  Darley,  3  Atk.  724.  to  the  cross-bill  being  reported  insuf- 

Priority  Lost  by  Abatement  of  8nlt. —  ficient,  defendant  obtained  an  order  to 

Where  an  original  bill  abates  by  mar-  amend  the  cross-bill,  and  for  complain- 

riage  of  plaintiff,  and  is  not  revived  till  ant  to    answer    the    amendment   and 

after    cross-bill    filed,    the   complaint  exceptions  together.     Thereafter  com- 
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original  suit  does  not  lose  his  priority  if  he  obtains  his  order  to 
amend  before  notice  of  the  cross-bill.*  Nor  does  the  plaintiff  lose 
his  priority  by  immaterial  amendments  of  his  bill  at  the  hearing 
which  do  not  necessitate  a  new  answer  nor  the  filing  of  a  cross- 
bill* 

3.  Duty  of  Defendant  to  Bequire  Answer. — Defendant  must  take 
steps  to  have  his  cross-bill  answered,'  and  if  he  goes  to  trial  vol- 
untarily, without  obtaining  an  answer,  he  will  be  considered  to 
have  waived  his  right  to  an  answer,  and  to  have  abandoned  the 
cross-bill.* 

4.  Sight  of  Complainant  to  Answer. — Complainant  is  entitled  to 
an  opportunity  to  answer  the  cross-bill,*  and  no  decree  should  be 
rendered  until  such  opportunity  is  given.* 

6.  Effect  of  Failnre  to  Answer. — If  the  defendant  in  a  cross-bill 
fails  to  answer  within  the  time  allowed,  it  may  be  taken  as 
confessed.^ 

XI  Pleas  to  Cboss-Bill— PImi  in  Bsr.— As  cross-bills  differ  from 
original  bills  only  in  that  the  former  are  occasioned  by  the  latter, 
any  plea  in  bar,  to  which  original  bills  are  subject,  may  be  made 
to  a  cross-bill.^  On  the  other  hand,  a  cross-bill  is  not  usually 
liable  to  any  plea  to  which  an  original  bill  is  not  liable.* 

PltM  to  P«noa  and  Jarisdiotioa — A  cross-bill  is  not  subject  to  these 
pleas,  for  the  reason  that  complainant  affirms  the  sufficiency  both 
of  the  person  and  of  the  jurisdiction  by  filing  his  original  bill.^^ 
The  objection  that  defendant,  by  cross-bill,  seeks  to  compel  com- 
plainant  to  discover  the  evidence  of  defendant's  title,  may  be 
taken  by  a  plea.** 

plainant  amended  his  bill  by  an  altera-  i  Colo.  62;  Conch  v.  Adstt,  97  Mich. 

Hon  of    the   Christian    name    of    the  563.     See  also  Byrd  v,  Sabin,  8  Ark. 

defendant.    It  was  held,  that  bj  the  279;  Hatfield  v.  Brown,  8   Ark.   284. 

amendment  of  the  cross-bill  defendant  For  effect  of   cross-bill  as  evidence, 

lost  his  right  of  priority,  and  did  not  when  taken  pro  confessoy  see   infra^ 

regain     because    of    the    immaterial  XV.  <.  Evidence. 

amendment  subsequently  made  by  the  8.  Cooper's    Eq.  PIdg.   303;  Story ^s 

complainant.  Glassington  v,  Thwaites,  Eq.  Pldg.,  §  832. 

3  L.  J.  Ch.  208.  9.  Cooper's  Eq.  Pldg.  303;   Mitford's 

1.  Gray  v,  Haig,  13  Beav.  65.  Eq.  Pldg.,  by  Jeremy,  290,  291 ;  Beames* 

8.  Phillips  V,  Edsall,  127  III.  549.  Pldg.  in  Eq.  802 ;   Story's  Eq.  Pldg.,  ^ 

8.  Reed  r.  Kemp,  16  111.  445;  Fleece  832. 

i».  Russell,  13  111.  31;  Parke  r.  Brown,  10.  Cooper's  Eq.  Pldg.  303;  Mitford's 

12  III.  App.  291 ;   Blair  v.  Reading,  99  Eq.  Pldg.,  by  Jeremy,  290, 291 ;  Beames' 

111.  600;  Thomason  v.  Neeley ,  50  Miss.  Pldg.  in  Eq.  802 ;  Story's  Eq.  Pldg.,  ^ 832. 

310.  Umltatton  of  Bvle. — If  a  cross-bill  is 

4.  Reed  v.  Kemp,  16  III.  448;  Hun-  filed  by  a  person  primartfr  not  entitled 

gate  r.   Reynolds,  72  111.  428;  Thom-  to  sue,  as  an  infant,  an  idiot  or  a  mar- 

ason  V,  Neeley,  50  Miss.  310.    Cases  ried  woman,  a  plea  to  the  person  might 

cited  supra^  in  III.  5.  h.  As  between  be  good.  Cooper's  Eq.  Pldg.  303;  Mit- 

Codefendants,  ford's    Eq.  Pldg.,  by  Teremy,  290,  291 ; 

B.  Metcalf  V.  Hart,  3  Wyoming  513;  Beames'  Pldg.  in  Eq.  802;   Story's  Eq. 

Ford  Gold   Min.  Co.  v.  Langford,   i  Pldg.,  $  832. 

Colo.  62.  11.  Stoiys  Eq.  Pldg.,  $  832;  Mitford's 

§.  Metcalf  r.  Hart,  3  Wyoming  ^13.  Eq.  Pldg.,  by  Jeremy,  290,  291;  Beames' 

T.  Ford  Gold  Min.  Co.  v.  Langford,  Pldg.  in  Eq.  9o3,  80^. 
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PlM  «f  Aa0th«r  Mt  FMidlBf. — A  cross-bill  is  not  subject  to  the  plea 
of  another  suit  pending  for  the  same  object  in  a  court  of  con- 
current jurisdiction.* 

XIL  Dexussxb  to  CBO68-BILL. — A  cross-bill  will  be  open  to 
demurrer  for  the  following  causes:  Where  the  matter  set  up  there- 
by is  not  germane  to  the  matter  set  up  by  the  original  bill ;  * 
where  the  cross-bill  seeks  affirmative  relief,  and  the  relief  asked  is 
not  of  an  equitable  nature.  But  where  the  cross-bill  is  purely 
defensive,  no  equity  need  be  shown  to  support  the  jurisdiction,  as 
defendant  is  brought  into  court  by  the  plaintiff  in  the  original 
suit.  A  cross-bill  seeking  relief  must  contain  all  the  allegations 
conferring  upon  the  party  a  title  to  equitable  relief,  or  it  will  be 
demurrable.*  If  the  cross-bill  is  filed  contrary  to  the  practice  of 
the  court,  or  in  cases  where  a  pure  cross-bill  is  not  permitted,  a 
demurrer  will  lie  ;^  so,  also,  it  will  be  demurrable  if  it  contradicts 
matters  already  admitted  in  the  answer.^  A  cross-bill  that  sets  up 
matters  which  might  properly  be  set  up  by  answer  is  demurrable,* 
and  a  demurrer  will  lie  for  nonjoinder,''  or  misjoinder  of  parties.* 

xnL  Effect  of  Dismissal  of  Obigikal  Bill. — The  general  rule 

is,  that  the  dismissal  of  the  original  bill  carries  with  it  the  cross-bill, 
as  the  latter  is  ordinarily  considered  merely  an  auxiliary  of,  and 
dependency  on,  the  original  bill.* 

1.  Barb.Ch.Pr.  (2ded.)»book4,p.X33.  T.  Jackson  v.  Relf,  26  Fla.  465. 

2.  Stor/'s  £q.  Pldg.,  §  629.  8.  Vail  x\  Arkell,  43  lU.  App.  466,  in 
8.  Story's  Eq.  Pldg.,  §630;  West  Vir-  which  it  was  held,  that  one  made  a 

finia  Oil,  etc.,  Co.  v,  Vinal,  14  W.  Va.  party  to  a  bill  and  a  cross-bill  without 

37;    Jackson    v,  Relf,   26    rla.  465;  anything  to  show  why,  neither  relief  be- 

Greenwalt  v.  Duncan,  16  Fed.  Rep.  35.  ing  asked   him   nor  ground  for  relief 

See  also  Crabtree  v.  Levings,  53  111.  527.  shown,  may  successfully  demur. 

Beaaon  forBvle. — A  cross-bill  which  9.  Alabama. — A belsf.  Planters*, etc., 

seeks  affirmative  relief  is  in  the  nature  Ins.  Co.,  92  Ala.  382;  Continental  L. 

of  an  original  bill  asking  aid  from  the  Ins.  Co.  v.  Webb,  54  Ala.  688;  Wilkin- 

court  other  than  for  the  mere  purpose  son  v.  Roper,  74  Ala.  145. 

of  defense,  and    for  that  reason   the  Georgia. — Johnamsen  v.  Tarver,  74 

relief  should  be  such  as  the  court  has  Ga.  402. 

jurisdiction  to  grant.  Story's  Eq.  Pldg.,  Illinois. — Loomis    v.    Freer,   4  III. 

k  629.  App.  547. 

4.  Story's  Eq.  Pldg.,  §  633.  Indiana.  —  Elderkin     v.    Fitch,    2 

Illastratlon. — Thus,  if  a  cross- bill  is  Ind.  90. 

filed  after  publication  and  seeks  to  add  Michigan. — McGuire    v.   Judge,  69 

new  testimony,  or  if  it  does  not  con-  Mich.  593. 

tain  an  agreement  with  the  complain-  Mississippi,  —  Gilmer   v.    Felhour, 

ant  therein  to  go  to  a  hearing  on  the  45   Miss.  627;  Jacks  v.  Bridewell,  51 

proofs  already  published,  it  will  be  de-  Miss.  881 ;  Dewees  t>.  Dewees,  55  Miss, 

murrable.     Story's  Eq.  Pldg.,  ^  632.  318;  Ladner  v.  Ogden,  31    Miss.  332; 

8.  Story's  Eq.  Pldg.,  §  632.  Belcher  v.  Wtlkerson,  54  Miss.  677; 

6.  Cook  V.  Wheeler,   Harr.  (Mich.)  Lowenstein  v.  Hooker,  71   Miss.  102; 

443;   Beck  V.   Beck,  43  N.J.   Eq.  39;  Thomason  v .  Neeley,  50  Miss.  3x0. 

Wing  V.  Goodman,  75  111.  159;  New-  Tennessee.  —  EUiston  v,    Morrison, 

berry  v,  Blatchford,  106  111.  506 ;  Buck-  3  Tenn.  Ch.  284. 

ingham  v.  Wesson,  J4  Miss.  526.     For  Vermont. — Slason  v,  Wright,  14  Vt. 

other  methods  of  taking  advantage  of  208. 

this  defect,  see  jff/ra,  IV.  i.    Defenses  Virginia.  —  Piedmont,  etc.,  L.  Ins. 

Available  by  Answer^  and  cases  cited.  Co.  v.  Maury,  75  Va.  508. 
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Orow-BIU  te  DibBM. — This  is  certainly  the  case,  when  the  subject- 
matter  of  the  cross-bill  is  simply  defensive  of  the  case  made  by 
the  original  bilL^ 

GroM-Blu  te  Boliif. — But,  when  the  cross-bill  sets  up  additional 
facts  relating  to  the  subject-matter,  not  alleged  in  the  original 
bill,  and  asks  affirmative  relief  against  complainant  in  a  matter 
which  is  the  subject  of  the  original  bill  in  the  case  thus  made, 
the  dismissal  of  the  original  bill  does  not  dispose  of  the  cross-bill, 
and  the  latter  remains  for  disposition  as  if  it  had  been  filed  as  an 
original  bill.* 

United  States. — Dows  v.  Chicago,  Mohler  v,  Wiltberger,  74  111.  164; 
II  Wall.  (U.S.)  108;  Cross  v.  De  Valle,  Worrell  v.  Wade,  17  Iowa  96;  Wick- 
I  Wall.  (U.  S.)  5;  Milwaukee,  etc.,  R.  liffe  v.  Clay,  i  Dana  (Ky.)  58c;  Wilson 
Co.  V.  Milwaukee,  etc.,  R.  Co.,  6  Wall,  v,  Bodley,  2  Litt.  (Ky.)  58;  Sigman  v. 
(U.S.)  742;Markell  t>. Kasson,  31  Fed.  Lundy,  66  Miss.  533.;  Dewees  v,  De- 
Rep.  104.  wees,  55  Miss.315;  Sadner  r;.Ogden,3i 

Cro8s-Bm  Dlainlsaed  without  PraJndloe  Miss.  332 ;  Gilmer  v.  Felhour,  45  Miss. 

Wliera  OrlcUial  BUI  DtsmiMod  wltbont  637 ;  Coogan  v,  McCarren,  50  N.  J.  £q. 

Pralmdlce. — Where  a  bill,  filed  to  can-  61 1 ;  Dawson  v.  Amey,  40  N.  J.  Eq.  494; 

eel  a  tax  title  for  fraud  in  its  procure-  Wetmore  v.  Fiske,  15  R.  I.  354;  Bank 

ment,  is  dismissed  without  prejudice,  a  v.  Rose,   i   Rich.  Eq.  (S.  Car.)   393; 

cross-bill  filed  in  such  suit  should  also  Ragland  v,  Broadnax,  29  Gratt.  (Va.) 

be  dismissed  without  prejudice  and  not  401 ;   West  Virginia   Oil,  etc.,  Co.  v, 

at  defendant's  cost.    Blewett  t^.  Blewett  Vinal,  14  W.  Va.  637;  Lowenstein  v. 

(Miss.  1893),  12  So.  Rep.  349.  Glidewell,  5  Dill.  (U.  S.)  329;  Holgate 

1.  Wilkinson  v.  Roper,  74  Ala.  140;  v,  Eaton,  116  U.  S.  33;  Chicago,  etc., 

Lowenstein  v.  Glidewell,  5  Dill.  (U.  R.  Co.  v.  Union  Rolling  MiU  Co.,  X09 

S.)  339;  Ballard  v.  Kennedy,  34  Fla.  U.  S.  703;  Markell  v.  Kasson,  31  Fed. 

483;  McGuire  v.  Judge,  69  Mich.  593 ;  Rep.  104;  Salem  First  Nat.  Bank  v. 

West  Virginia  Oil,  etc.,  Co.  v.  Vinal,  Salem  Capital  Flour  Mills  Co.,  31  Fed. 

14  W.  Va.  698;  Jackson  v.  Roane  (Ga.  Rep.  580;  Electrical  Accumulator  Co. 

1895),  33  S.  E.  Rep.  1 18;  Evans  v,  Shel-  v.  Brush  Electric  Co.,  44  Fed.  Rep.  603 ; 

don,  69  Ga.  no;  Kean  v,  Lathrop,  58  Jesup  v.  Illinois  Cent.  R.  Co.,  43  Fed. 

Ga.35c;  Harris  v.  Hines,  59  Ga.  437.  Rep.  483;  Detroit  v,  Detroit  City  R. 

*' When  the  cross-bill  has  direct  refer-  Co.,  55  Fed.  Rep.  569;  McGowan  v. 
ence  to  the  relief  sought  in  the  original  Middleton,  1 1  Q^  B.  Div.  464. 
bill,  and  is  rendered  necessary  by  rea-  Dlnatratioiii.—  Cross- Bill  for  Spe- 
son  of  the  original  bill  involving  some  cific  Performance. — Where  a  cross- 
collateral  right,  affected  by  the  relief  bill  prays  specific  performance  of  a 
sought  in  the  original  bill,  it  is  to  be  parol  contract  set  up  as  a  defense  to 
considered  as  in  the  nature  of  a  defense  the  original  bill,  the  court  may  dismiss 
to  the  original  bill;  and  when  the  claim  the  original  bill  and  proceed  with  the 
therein  asserted  has  been  abandoned  cross-bill  as  an  original  bill  for  relief, 
by  the  dismissal  of  the  bill,  the  cross-  West  Virginia  Oil,  etc.,  Co.  v.  Vinal, 
bill  would  fall  with  it.  And  if  there  be  14  W.  Va.  637.  And  on  a  bill  to  enjoin 
other  matters  of  collateral  relief,  touch-  the  working  of  a  mine,  a  dismissal  of 
tng  the  defendant's  title,  he  should  the  bill  does  not  carry  out  of  court  a 
be  driven  to  his  original  bill,  espe-  cross-bill  by  defendants  to  enforce 
cially  when  strangers  are  involved  specific  performance  of  an  agreement 
in  the  matter  '*  Ladner  v.  Ogden,  31  to  convey  a  portion  of  the  mine.  Mar- 
Miss.  34^.  kell  V,  Kasson,  31  Fed.  Rep.  104. 

8.  Wilkinson  v.  Roper,  74  Ala.  147;  Cross- Bill  to  Rescind. — Where  corn- 
Continental  L.  Ins. Co.  7\ Webb,  54  Ala.  plainant  seeks  for  specific  performance 
688 ;  Abels  v.  Planters',  etc.,  Ins.  Co.,  of  a  contract,  and  defendant,  by  cross- 
92  Ala.  383;  Allen  v,  Allen,  14  Ark. 666;  bill,  asks  a  cancellation  thereof,  the  vol- 
Ballard  V.  Kennedy,  34  Fla.  483 ;  Jones  untary  dismissal  of  the  original  bill  does 
V.  Thacker,  61  Ga.  329;  Tift  v,  Keaton,  not  carry  with  it  the  cross-bill.  Wick- 
78  Ga.  335;  Ralls  v,  Ralii,  82  111.  343;  liffe  v.  Clay,  i  Dana  (Ky.)  585. 
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It  has  been  held  in  a  recent  decision,  however,  that  where  the 
original  bill  is  put  out  of  court  as  a  matter  not  properly  there,  the 
cross-bill  should  also  be  dismissed,  though  it  seeks  affirmative 
relief.* 

OrtM^ltu  wilhoat  Ifiitf. — And  if  a  cross-bill  contains  no  equity  on 
its  face,  defendant  cannot  be  prejudiced  by  a  dismissal  of  the 
original  bill.' 

Ckoi»-Bm  btiwtMi  flodiiwiimi. — Whether  or  not,  in  the  absence  of 
statute,'  a  cross-bill  by  a  defendant  against  a  codefendant  for 
relief  will  be  retained  after  dismissal  of  the  original  bill,  it  doubt- 
ful ;  probably  it  will  not.* 

ZIV.  RSTlVOlt. —Where  there  is  an  original  bill  and  a  cross-bill, 
and  an  abatement  takes  place,  a  revivor  is  usually  necessary  for 
both  bills.^ 

XV.  T&£  Heabivo — 1.  Canies  Ordinarily  Heard  Together.— For 
most  purposes  the  original  bill  and  cross-bill  are  considered 
to  constitute  one  suit,^  and  are  heard   together,  in   order  that 

Cross'Bill  for  AHmony,--Oxt  a  bitl  AdeqnaU   B«iii«dy   al   Law.— If    an 

for  divorce,  where  the  wife,  bj  cross-  original  bill  is  distnisMd    for  want  of 

bill,  asks  for  alimony  pendente  lite,  and  equity,  a  cr068*bill  in  the  suit  may  also 

permanent  alimony  upon  final  hearing,  be  dismissed  where  defendant    has  a 

but  does  not  ask  for  divorce,  and  the  complete  and  adequate  ramedy  at  law. 

husband,  after  the  proof  is  in  disputing  Wachter    v.    Blowney,    104  111.    611; 

his  allegations  and  sustaining  the  alle-  Camp  v,  Ekton,  48  Ala.  81. 

gationsof  the  cross-bill,  dismisses  the  1.  Lowenstein  v.  Hooker,  71  Miss. 

original   bill,  the  court   may   in   such  loa. 

case  order  the  cause  to  be  retained  for  1.  Jacoway  v.  McGarrah,  21  Ark.  347. 

aftnal  decree  on  the  cross-bill.  Dewees  See  also  Dewey  v.  West  Fairmont  Gas 

V,  Dewees,  55  Miss.  315.  Coal  Co.,  1S3  U.  S.  339. 

B«io  Ixtaadad  Vo  Aatirart  la  Patoat  t.  By  virtue  of  statutory  enactments 

Oaaaa  Praylag  AfflfiaatlTa  RiUif. — In  a  in  Aiadama,  a  cross-bill  against  a  co> 

suit  to  set  aside  a  patent  for  interfer-  defendant  asking  relief  will  be  retained 

ence,  complainant  will  not  be  allowed  to  and  heard  though  the  original  bill  is 

put  an  end  to  the  litigation  by  dismissing  dismissed.    Abels  v.  Planters*,  etc.,  Ins. 

his  own  bill  where  defendant  asks  for  Co.,  93  Ala.  383. 

affirmative  relief  in  his  answer.     Elec-  4.  Elderkin  v.  Pitch,  2  Ind.  90;  Abels 

trical  Accumulator  Co.  t'.  Brush  Electric  v.  Planters',  etc.,  Ins.  Co.,  92  Ala.  383. 

Co.,  44  Fled.  Rep.  602 ;  Hat  Sweat  Mfg.  See  also  Gilman  v.  New  Orleans,  etc,  R. 

Co.  V.  Waring,  44  Fed.  Rep.  87.  Co.,  72  Ala.  566;  }ones  v,  Robinson,  77 

Party  BroQSlKt  la  \ij  AaieadaA  Btll.—  Ala.  499;  c^ntm.  Sharp  v.  Pike,  5  B. 

Where  a  person  is  brought  into  the  Mon.  (Ky.)  156. 

suit  by  an  amended  bill,  and  a  defend-  0.  Cooper's  fiq.  Pldg.  64;  Story's  Bq. 

ant  files  a  cross -bill  against  him,  the  Pldg.,  $363;  Foster's  F^.  Pr.(  2d  ed.),  p. 

dismissal  of  the  amended  bill  will  oper-  895;  Gilbert^  For.  Rom.;  Hinde's  Ch. 

ate  as  a  dismissal  of  the  cross-bill  as  Pr.  51. 

far   as    he    is   concerned.    Wright  v,  Szeaplloa. — If  both  bills  are  for  an 

Frank,  61  Miss.  32.  account,  and  a  decree  is  made  for  an 

MsBilBalag  Oilgiaal  BUI  aflar  Daerea  account,  the  two  causes  become  one, 

Dlsniisalag   Oroaa-BUl. — Not  withstand-  and  one  bill  of  revivor  will  be  sufficient 

inga  statute  which  provides  that  the  to  revive  both  causes.     Cooper's  Eq. 

original  bill    shall   not    be  dismissed  Pldg.   64;   Gilbert's    For.  Rom.   174; 

after  a  cross^bill  has  been  filed,  the  Story's  Eq.  Pldg.,  ^  363. 

original  bill  may  nevertheless  be  dis-  6.  Kemp  v.  Mackrell,  3  AA.  812 ; 

missed  after  final  decree  dismissing  the  Cross  v.  DeValle,  i  Wall.  (U.  S.)  5; 

cross-bill  on  demurrer.    Ogle  v.  Koer-  Ayres  v.  Carver,  17  How.  (U.  S.)  595; 

ner,  140  111.  170.  B»  /.  South,  etc.,  Alabama  R.  Co.,  95 
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there  may  be  a  decree  settling  the  rights  of  all  the  parties  inter* 
ested  in  the  litigation.^ 

It  is  not,  however,  indispensably  essential  that  the  original  bill 
and  cross-bill  be  heard  together.^ 

S.  Oroflt-Bill  Hot  HeoQssuily  a  Stay.— The  rule  just  stated  pre- 
supposes  that  the  cross-bill  has  been  filed  within  the  time  limited 
therefor.  If  there  has  been  any  delay,  the  filing  of  a  cross-bill 
does  not  necessarily  operate  as  a  stay  of  the  proceedings  and 

U.  S.  335  ;  Ay  en  v,  Chicago,  101  cannot  set  the  cause  down  for  hearing 
U.  S.  187 ;  Neal  v,  Foster,  34  Fed.  on  the  filing  of  his  answer,  but  the  de- 
Rep.  498 ;  Field  v.  SchiefFelin,  7  Johns,  fendant  has  the  time  prescribed  bj  law 
Ch.  (N.  Y.)  253;  Whjte  v,  Arthur,  17  for  the  purpose  of  taking  depositions  to 
N.  J.  Eq.  531;  Coclce  v.  Trotter,  10  controvert  the  answers  to  the  inter- 
Yerg.  (Tenn.)  213.  rogatories.      McConnell    v.    Donnell, 

Aimbama, —  Mh    p,     Thornton,     46  Sneed  (Kjr.)  314. 

Ala.  386.  Setting  Cross  BiU  for  Hearing.—"  If 

///fitoij.«i-Ballance    v.   Underbill,  4  the  cross-bill  be  set  for  hearing,   the 

III.  463 ;  Beauchamp,  v,  Putnam,  34  111.  legal  effect  is  to  set  the  original  cause 

381;    Myers  v.  Manny,  63   III.    31 1;  also,  for  a  cross -bill  incorporates  Itself 

Reed  v,  Kemp,  16  III.  447.  with  the  original  bill  and  must  be  heard 

AViv/irfily .---Coleman  v.    Moore,    3  with  it.    Cocke  v.  Trotter,  10  Yerg. 

Litt.   (Kj.)    358;   Shalley  v.  Gore,  5  (Tenn.)  313;  Kemp  r.  Mackrell,3  Atk. 

Dana  (K7.)  455.  812."    Hergel  v.  Laitent>erger,  2  Tenn. 

Nrttf  A/«jiir0.^Huntington  v.  Moore,  Ch.  251. 

I  N.  Mex.  500.  Opsnlng  and  Replying. — Upon  hear- 

JVtb^  Tork. — Simpson  v,  McKay,  3  ing  on  bill,  cross-bill,  answers  and  dep- 

Thomp.  &  C.  (N.  Y .)  65.  ositions,  where   both  causes  come  on 

.P#itjij[y/vajst<i.— Randolph*s  Appeal,  to  be  heard  together,  and  both  parties 

66  Pa.  St.  178.  have  material  allegations    to   sustain 

TVfVJVMMf.— Cocke    v.    Trotter,    10  under  their  respective  bills,  the  com- 

Yerg.  (Tenn.)  213.  plalnant  in  the  original  bill  is  entitled  to 

1.   United  States, — Ayres  v.  Carver,  the  opening  and    reply.     Murphj-   t*. 

17  How.  ( U.  S.)  591 ;  B»  /.  South,  etc.,  Stults,  i  N.  J.  Eq.  560. 

Alabama  R.  Co.,  95  U.  S.  215;  Moore  t.  Coleman  v.  Moore,  3  Litt.  (Kv.) 

V.  Huntington,  17  Wall.  (U.  S.)4i7.  35s;    Randolph's   Appeal,  66  Pa.  St. 

There  u    no  such   thing  in  equity  178;    Madison    v,   Wallace,    3     Dana 

practice    as    consolidating    the     issue  (Ky.)  63. 

raised  by  a  cross-bill  and  answer  with  When  OroM-BiU  Beard  Flnt. — If  an 

those  raised  by  the  original  bill  and  original  bill  be  permitted  to  abate,  and 

answer,  although  the  bill  and  cross- bill  a  cross- bill  be  filed  before  a  revival,  the 

may  be  heard  together.   Huntington  v,  cross- bill   may  be  heard  first  and  by 

Moore,  i  N.  Mex.  489.  itself.     Madison  v.  Wallace,  3   Dana 

Illnaferalloiii.^Thu8,  when  complain-  (Ky.)  63. 

ant's  bill  for  partition  sets  up  a  title  Where  a  cross-bill  sets  up  a  discharge 

which  he  is  adjudged  to  hold  in  trust  for  by  matter  subsequent  to  the  commence- 

defendant,  who  is  entitled  to  the  benefit  ment  of  the  original  suit,  there  may  be 

of  it  upon  payment  of  complainant's  a  hearing  on  cross-bill,  before  the  orig- 

costs  in  acquiring  it,  and  it  is  such  as  inal  cause  is  at  issue.     Randolph's  Ap- 

might  be^rred  by  a  dismissal  of  the  peal,  66  Pa.  St.  178. 

bill  for  partition,  the  bill  and  cross-bill  Demnrrahle    OroM-BiU.  —  Where    a 

should  be  heard  together,  and  a  decree  cross-bill  has  been  demurred  to,  and  the 

for  dismissal  of  the  bill,  for  a  transfer  cross-bill  is  in  fact  demurrable  for  fail- 

of  the  title,  and  for  compensation  for  ure  to  show  on  its  face  cause  for  afiirma- 

it,  rendered  at  the  same  time.    Shalley  tlve  relief,  the  court  may  hear  the  orig- 

V.  Gore,  5  Dana  (Ky.)  455.  inal  bill  without  noticing  the  cross-bill 

Where  a  defendant  flies  a  cross-bill  or  making  any  disposition  of  the  de- 

with  interrogatories  to  the  complainant  murrer.    Crabtree  v,  LiCvings,  53   111. 

in  the  origmal  bill,  the  complainant  537. 
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hearing  on  the  original  bill,^  except  possibly  where  the  defend- 
ant in  the  cross-suit  is  in  contempt  for  not  answering.* 

In  such  case,  whether  or  not  the  proceedings  on  the  original 
bill  should  be  stayed  until  the  cross-bill  is  ready  to  be  heard  with 
it,  is  within  the  discretion  of  the  court.'  And  a  stay  will  only  be 
granted  for  good  cause  shown  *  by  order  of  court,*  on  special 
application  therefor,  and  with  notice  of  the  application  to  the 
adverse  parties.^    And  after  both  causes  are  at  issue,  or  in  a 

1.  ////ff{)f5.— Beauchamp  7^  Putnam,  4(8;  Brown  v.  Bell,  4  Hayw.  (Tenn.) 
34  111.  378;  Davis  v.  American,  etc.,  287;  M'Connico  v.  Moselej,  4  Call 
Christian  Union,  100  III.  313;  Quick  V.  (Va.)  360;  Davis  v,  American,  etc., 
Lemon,  105  111.  585 ;  Mjers  v,  Manny,  Christian  Union,  100  III.  318. 

63  111.  211;  Hungate  v.  Reynolds,  73  OroM-BIll   FUed  aftar   Trial  T«n&.^ 

111.  428.  Where  an  application  to  file  a  cross- 

A^M/i^>y.-^Taylor  v.  Lyon,  2  Dana  bill  is  not  made  until  the  trial  term, 

(Ky.)  277.  the  court,  while  granting  the  applica- 

Massachusetts. — Cartwright  v.Clark,  tion,  may  refuse  to  stay  the  trial  of  the 

4  Met.  (Mass.)  104.  original  cause,  and  should  do  so  where 

Mississippi. — Griswold  v.  Simmons,  the  matters  set  up'  constitute   no  de- 

50  Miss.  141.  fense  to  the  relief  which  may  begrant- 

New  Jersey. — Williams.v.  Carle,  10  ed.   Clark  v.  Carlton,  4  Lea  (Tenn.)  458. 

N.J.  Eq.  543.  4.  White  v.  Buloid,  2  Paige  (N.  Y.) 

New    Tork, — White    v.    Buloid,   2  164;  Coates  r.  Pearson,  4  Madd.  262; 

Paige  (N.  Y.)   164;  Sterry  v,  Arden,  Beau  champ  v.  Putnam,  34  III.  378;  Irv- 

I  Johns.  Ch.  (N.  Y.)  62;  Gouvemeur  ing  v.  DeKay,  10  Paige  (N.  Y.)  319; 

V.  Elmendorf,4  Johns.  Ch.(N.  Y.)357;  M'Connico  v.  Moseley,  4  Call.  (Va.) 

Talmage  v.  Pelf,  9  Paige  (N.  Y.)  410.  360,  in  which  it  was  held  that  where  a 

Tennessee. — Brown  v.  Bell,  4  Hay  w.  plaintiff  in  the  cross -hi  11  has  practiced 

(Tenn.)  287;  Clark  v.  Carlton,  4  Lea  delay  in  preparing  his  suit  for  a  hear- 

(Tenn.)  458.  ing,  that  would  be  a  just  cause  for  pro- 

Virginia. — M'Connicoi;.  Moseley,  4  ceeding  to  hear  the  original  bill  with- 

Call  (Va.)  360.  out   waiting    until  the  cross-cause   is 

England, — Ramkissenseat  v.  Barker,  ready  to  be  heard  with  it. 

I  Atk.  19;  Aylet  v.  Easy,  2  Ves.  336;  ninslraUoii  of  WbMX  Is  OooaCaiiaa.— 

Noel  V.  King,  2  Madd.  392;  Coates  v.  Where  a  cause  on  original  bill  was  set 

Pearson,  4  Madd.  262;  Green  v.  Elliott,  for  hearing,  and  defendant  afterwards 

I  Hog.  338.  learned  that  the  plaintiff  therein  was 

OrosS'BUl    batWMii    OoOafandaato —  merely  a  nominal  one  and  that  the  real 

Failure  to  Prepare  for  Trial. — The  plaintiff  was  a  citizen  of  the  same^tate 

failure  of  parties  defendants,  in  a  cross-  with  defendant,  and  immediately  filed  a 

suit  between  each  other,  to  have  their  cross- bill  setting  up  these  facts   and 

cross -bills  ready  for  trial,  presents  no  asking  a  discovery,  it  was  held  that  the 

objection  to  a  trial  between  them  and  original  suit  should  not  be  heard  until 

complainants.    Stemmons  v.   King,  8  the  cross-bill  was  answered.     Young 

B.  Mon.  (Ky.)  562.  v.  Pott,  4  Wash.  (U.  S.)  521. 

▲mendmant  of  Original  BUI  aflar  &a-  0.  Aylet  v.  Easy,  2  Ves.  336;  White 

ftisal  to  Stay  Effect.— The  amendment  v,  Buloid,  2  Paige  (N.  Y.)  164;  Noel 

of  an  original  bill,  after  the  filing  of  v.    King,   2  Madd.    392 ;    Williams  v, 

the  cross-bill,  which  does  not  so  change  Carle,  10  N.  J.  Eq.  543;  Griswold  v. 

the  original  bill  as  to  render  it  necessary  Simmons,  50  Miss.  141. 

to   file    another  answer  or  cross-bill,  6.  Beauchamp  t^.  Putnam,  34  111.  378; 

does  not  render  erroneous  a  prior  re-  White  v,  Buloid,  2  Paige  (N.  Y.)  104; 

filial  10  stay  the  hearing  till  the  cross-  Williams  v.  Carie,  10  N.  J.  Eq.  543 ; 

bill  >M>as  ready  for  hearing.    Phillips  v,  Griswold   v,  Simmons,  50  Miss.  141 ; 

Edsail,  127  III.  537.  Noel  t;.  King,  3  Madd.  182;  Aylet  v. 

2.  White  t;.  Buloid,  2  Paige  (N.  Y.)  Easjr,  2  Ves.  336;  Cartwright  v.  Clark, 
164,  Williams  v.  Carle,  10  N.J.  Eq.  543.  4  ^fet.  (Mass.)  104. 

8.  Clark  V,  Carlton,  4  Lea    (Tenn.)  Oroaa-BiU  to  Xa  imdar  Oath.— If  the 
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situation  to  be  heard,  the  complainants  in  the  cross-suit  may  have 
an  order  that  they  be  heard  together.* 

3.  Amendment  of  CroM-BilL — A  cross-bill  may  be  so  amended  at 
the  hearing  as  to  set  up  a  new  and  independent  basis  of  relief,  if 
the  matters  thus  set  up  merely  enable  defendant  to  avail  himself 
of  what  has  been  alleged  and  proved  by  the  complainant.^  But 
no  amendments  can  be  made  other  than  those  which  are  strictly 
consistent  with  the  facts  as  proved.* 

4.  CroM-Bill,  How  DumiBsed. — Though  it  is  the  better  practice  to 
dismiss  a  cross-bill  in  terms,^  a  formal  dismissal  is  unnecessary 
where  the  subject-matter  of  cross-bill  is  disposed  of  by  a  decree 
upon  the  original  bill.^ 

5.  Evidence — a.  Depositions. — As  already  shown,  depositions 
taken  under  ^  cross-bill  after  publication  has  passed,  cannot  be 
read  as  evidence  in  the  original  suit ;  ^  but,  if  taken  within  the 

complainant  in  the  cross-bill  wishes  to  his  answer  filed  as  a  cross-bill,  so  as  to 

staj  the   proceedings  in   the  original,  obtain  the  relief  to  which  he  is  entitled, 

the  cross-bill  should  be  filed  on  oath  hy  Pettj  v.  Young  (N.  J.  1887),  8  Cent, 

some  one  who  knows  the  facts.   White  Rep.  80. 

V.  Buloid,  3  Paige  (N.  Y.)  164;  Tal-  CrosB-BUl  for  Diaoarery,  irlien  Amend- 

madge  v.  Pell, 9  Paige  (N.  Y.) 410;  Van  able  to  Obtain  Rellef.—Where  defend- 

Valtenburg  V.  Alberrj,  10  Iowa  364.  ant  filed  a  cross-bill  for  discovery,  and 

Who  mnst  Join  in  the  Application. —  complainant  took  an  office  copy  there - 

All  the  complainants  in  the  cross-bill  of,  but   made  no  answer,  it  was  held 

must  join  in  the  application  to  stay  the  that  under  the  circumstances  defend- 

proceedings.    Talmage  t;.  Pell, 9  Paige  ant    might    amend    his    cross-bill    hy 

(N.  Y.)  410.  praying  relief  after  the  hearing  of  the 

Cortifleata  of  Gonnaal. — Certificate  of  original  cause.    Severn  v.  Fletcher,  5 

counsel  should  be  obtained  stating  that  Sim.  457. 

he  believes  a  stay  of  proceedings  in  the  Amendment  of  Croas-BUl  aftor  So- 
original  suit  to  be  necessary  for  the  moval  to  Federal  Conrt. — Where  a  bill  is 
attainment  of  justice  in  the  cause,  and  filed  in  a  state  court,  to  quiet  title  and  to 
that  the  cross-bill  is  not  intended  for  enjoin  defendant  from  interfering  in  the 
delay.  White  v,  Buloid,  3  Paige  (N.  possession  of  property  described  by  the 
Y.)  164.  bill,   and  defendant  files    answer   and 

1.  White  V,  Buloid,  3  Paige  (N.  Y.)  cross-bill,  and  the  cause  is  removed  to 
164;  Williams T^.  Carle,  10  N.  J.  Eq.  546.  a  federal  court,  it  proves  that  thecross- 

2.  Chicago,  etc.,  R.  Co.  v.  Chicago  bill  may  be  amended  so  as  to  set  up  title 
Third  Nat.  Bank,  134  U.  S.  276.  in  defendant  and  to  require  an  account- 

8.  Rankin  v.  Barcroft,  114  III.  441.  ing.     Keely  v.  Weir,  38  Fed.  Rep.  391. 

Amendment  of  Mxatuarious  Bill. — If  a  Dismissal  in  Vacation,  witliont  Oppor- 

bill  is  multifarious  it  is  to  be  treated  tunity  to  Amend,  Brroneons. — A  cross - 

as  a  multifarious  original  bill,  under  bill  should  not  be  dismissed  in  vacation 

Tennessee  Code  4336,  and  it  may  be  without  giving  opportunity  to  amend, 

amended  accordingly.     Hildebrand  t'.  Kyle  v.  McKenzie,  94  Ala.  336. 

Beasley,  7  Heisk.  (Tenn.)  i3i.  4.  Wyatt  v,  Garlington,  56  Ala.  576. 

Amendment  after  Decree  to  Obtain  0.  Ross  v,  Clore,  3  Dana  (Ky.)  197; 

Afflrmativo  Belief.— Where  a  bill  is  filed  Wyatt  ?'.  Garlington,  56  Ala.  576. 

to  enjoin  the  collection  of  a  note  on  the  Harmless    Error. — llie  dismissal  on 

ground  of  want  of  consideration  and  demurrer  of  a  cross-bill,  if  erroneous,  is 

fraud,  but  does  not  offer  to  do  equity,  error  without  injury,  where  the  hear- 

it  will  be  dismissed  where  the  answer  ing  is  on  pleading  and  proof,  and  there 

simply  denies  the  allegations  of  the  is  a  want  of  evidence  to  support  it. 

bill,  and  where  there  is  no  proof  to  sua-  Green  v.  Casey,  70  Ala.  417. 

tain    them.      Nevertheless,    defendant  6.  See  5«/ra,  VII.  3.  Time  of  Filing-^ 

may  be  given  an  opportunity  to  amend  and  cases  cited. 
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proper  time,  may,  on  motion,  be  heard  at  the  hearing  of  the  orig- 
inal suit,^  provided  the  issues  in  both  causes  are  the  same.*  So,  also, 
depositions  taken  in  the  original  cause  may  be  read  at  the  hear- 
ing of  the  cross-bill ;  *  but  depositions  taken  in  the  original  suit, 
not  relevant  to  the  issue  therein  made,  cannot  be  read  in  a  hear- 
ing  upon  the  cross-bill,  although  relevant  to  the  issue  made  by 
the  pleadings  in  that  suit.^  If  the  point  in  issue  is  the  same  in 
both  suits,  and  no  testimony  has  been  taken  in  the  original  suit, 
it  seems  that  the  depositions  taken  in  the  cross-suit  may  be  read 
in  both  causes  where  they  are  heard  together.* 

i.  The  CroSS-Bii^L. — When  taken  as  confessed,  the  cross-bill 
may  be  used  as  evidence  against  the  complainant  in  the  original 
suit,  and  will  have  the  same  effect  as  if  complainant  had 
admitted  the  same  facts  in  his  answer.^    But  if  th^  allegations 

1.  Lubiere  v,  Genou,  2  Ves.  579,  in  tion  on  hia  part  to  such  new  matter.'* 

which  the  cross-cause  was  dismissed.  Underhill  v.  Van  Cortlandt,  2  Johns. 

a.  I  Daniell  Ch.  Pr.  (6th  Am.  cd.)  Ch.  (N.  Y.)  355. 

868.  mutratton. — If  a  cross-bill  contains 

I>epoaltloiil]iOroM-Ca«aeNotBvl<ltnoe  a  charge   of  fraudulent  misconduct  in 

after  Decree  on  Original  Oanae. — Evi-  arbitrators,  but  no  such   allegation  is 

dence  in  a  croas-cause,  concerning  the  made  in  the  answer  to  the  original  bill, 

matter  in  issue  in  the  original  cause,  though  by  a  general  order  of  the  court 

cannot  be  read  after  a  decree   in  the  the  depositions  taken  in  the    original 

original  cause.    Wilford  v,  Beaseley,  3  suit  are  allowed  to  be  read  in  the  cross- 

Atk.  501.  suit,  jet  such  parts  of  those  deposi- 

Byldence  Inadmlsalble  nnder  Bill,  Not  tions  as  relate  to  the  fraudulent  mis- 
Rendered  Admiaalble  by  Oroaa-BUl. — On  conduct,  not  charged  in  the  original 
a  bill  to  redeem,  evidence  that  the  suit  in  which  they  were  taken,  will  be 
mortgage  note  was  without  considera-  suppressed.  Underbill  r*.  Van  Cort- 
tion  is  inadmissible  where  the  petition  landt,  2  Johns.  Ch.  (N.  Y.)  339. 
contains  no  allegation  to  that  effect,  6.  Draper  v.  Gordon,  4  Sandf.  Ch. 
and  is  not  rendered  admissible  by  a  (N.  Y.)  220. 

cross-bill  asking  for  the  correction  of  a  6.  White  r.  Buloid,   2  Paige  (N.  Y.) 

mistake  in  the  decree  of  foreclosure  and  164;  GrtswoM    v.   Simmons,   50  Miss, 

a  confirmation  of  the  mortgagee's  title  137;   Coach   t*,  Adsit,  97   Mich.  563; 

thereunder;  the  mortgagor  having  filed  Cory  v.  Gertcken,  2  Madd.  43;  Kidder 

no  answer  thereto.  Colwell  v,  Warner,  v.  Barr,  35  N.  H.  352. 

36  Conn.  224.  The    statements    of   a   cross-bill  to 

8.  Holcombe  v.  Holcombe,  10  N.  J.  which  no  answer  has  been  filed  should 

Eq.  184;  Christian  v.  Wrenn,  Bunb.  321,  not  be  disregarded  in  making  a  decree, 

where,  on  a  bill  for  tithes,  the  defendant  if  they  entitle  defendant  to  relief.  Lash 

set  up  in  his  answer  a  modus  of  eleven  v.  Hardin,  6  J.  J.  Marsh.  (Ky.)  452. 

pence  for  every  tenth  lamb,  **  and  so  in  BeeponalTe  Grose-Bin  ae  'Sridenee  of 

proportion  to  a  less  number,'*  and  the  Jnrisdiction    on    Appeal.— When    the 

cross-bill  to  establish  the  modus  set  up  matter  set  up  in  a  cross-bill  is  directly 

one  different  from  that  insisted  upon  in  responsive  to  the  averments  in  the  bill, 

the  answer.  and  is   directly    connected    with    the 

4.  Underhill    v.   Van    Cortlandt,    2  transactions  which  are  set  up  in  the 

Johns.  Ch.  (N.  Y.)  339 ;   Holcombe  v,  bill  as  the  gravamen  pf  the  phuntiff's 

Holcombe,  10  N.  J.  £x].  284.  case,  the  amount  claimed  in  the  cross- 

BeaaoB  fbr  Bnle. — **  Proof  taken  in  a  bill  may  be  taken  into  consideration  in 
cause  should  always  be  pertinent  to  the  determining  the  jurisdiction  of  this 
issue  in  that  cause  secundum  allegata,  court  on  appeal  from  a  decree  on  the 
The  opposite  perty  is  not  to  be  sup-  bill.  Lovell  r.  Cragin,  136  U.  S.  13a 
posed  to  have  filed  his  cross- interroga-  AdBasaions  IB  Oroas^BUl. — When  a 
tories  with  any  other  view ;  and  he  is  bill  in  chancery  alleged  that  the  de- 
deprived  of  the  benefit  of  an  examine-  fendant  gave  his  consent  to  an  act  of 
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of  a  cross*biIl  are  inconsistent  with  the  admissions  of  the  answer, 
they  cannot  be  taken  as  true,  though  unanswered.^ 

c.  Answer  to  Cross-Bill. — Where  a  cross-bill  is  answered, 
and  the  matter  brought  to  a  hearing,  and  the  answer  used,  it  is 
evidence  for  the  party  making  it,  so  far  as  it  is  responsive  to  the 
bill,^  and  the  denials  therein  contained  must  be  overturned  by 
proof  as  in  an  original  suit.'  If  it  sets  up  matter  in  avoidance, 
such  matter  must  be  proved.^  But  the  plaintiff  cannot  read  his 
own  answer  to  a  bill  for  discovery,  as  evidence  in  a  cross-suit, 
unless  the  defendant  chooses  first  to  produce  it.^ 

Any  admissions  in  the  answer  are  competent  evidence  for  com- 
plainant and  need  not  be  proved.^ 

ZTI.  Apfxal — 1.  What  Decrees  or  Orders  Appealable. — Though 
there  are  some  decisions  to  the  contrary,*  the  undoubted  weight 

the  plaintiiT,  and  the  answer  did  not  executed  in  perfect  good  faith  for  the 
deny  the  allegation,  but  the  cross-bill  purposes  of  the  corporation  which  re- 
charged that  the  act  in  question  was  ceived  and  used  the  proceeds  thereof  is 
done  without  the  defendant's  consent,  responsive.  Prentiss  Tool,  etc.,  Co.  v, 
and  the  answer  to  the  cross- bill  did  Godchaux,  66  Fed.  Rep.  334. 
not  denj  the  charge,  it  was  held  that  8.  Taunton  v.  Mclnnish,  46  Ala.  62a. 
the  fact  of  consent  was  not  admitted  by  4.  Napier  v,  Elam,  6  Yerg.  (Tenn.) 
the  pleadings.  Fithian  v.  Cor  win,  17  108. 
Ohio  St.  118.  0.  Phillips  v,  Thompson,  i    Johns. 

Gross-Bm    wtUumt    Equity  ~  Effect  Ch.  (N.  Y.)  131 ;  Kidder  v,  Barr,  35  N. 

of  as  Evidence, — Where  a  cross- bul  is  H.  352. 

without  equity,  it  cannot  be  permitted  to  *  *  The  plaintiff  cannot  testify  for  him- 

orerturn  the  allegations  of  the  original  self,  unless  at  the  instance  and  on  the 

bill  by  the  new  matter  contained  in  it  call  of  the    defendants,  and  it  is  for 

which  is  inconsistent  with  the  allega*  the  defendants  to  determine  whether 

gations  of  the  original  bill.    Taunton  the  answer  is  to  be  admitted  as  evidence 

V.  Mclnnish,  46  Ala.  619.  •  #  #  or    not*'     Phillips  v,    Thomp- 

Wlien  BTldmce  in  Sapport  of  Croaa-  son,    i  Johns.  Ch.  (N.  Y.)  131. 

BUI  Inadmlsalble.— Where  the  facts  set  **  The  rule  appears  to  be  this,  that 

up  in  a  plea  in  bar  of  a  cross-bill  are  the  plaintiff  in  the  original  suit,  being 

admitted   by  complainant's  failure  to  required  to  make  out  his  case  by  evi- 

reply,  the  only  question  for  the  court  is  dence,  cannot  use  his  own  answer  to 

whether  the  mcts  so  set  up  constitute  the  cross-bill  as  such  evidence,  unless 

a  bar,  and  evidence  in  support  of  the  the    original  defendant,  having  taken 

cross-bill    is    therefore     inadmissible,  that  answer  as  his  evidence,  shall  first 

Knowlton  v.  Hanbury,  117  111.  471.  use  it    If  it  does,  it  then  becomes  evi- 

1.  Savage  v.  Carter,  9  Dana  (Ky.)  dence  for  both  parties."      Kidder   v. 

409.  Barr,  35  N.  H.  25a. 

a.  Kidder   v.    Barr,  35    N.   H.  252;  6.  Napier  v.  Elam,  6  Yerg.  (Tenn.) 

Prentiss  Tool,  etc.,  Co.  xk  Godchaux,  66  108. 

Fed.   Rep.    234;     Napier    v.  Elam,  6  T.  Nichol    v.    Dunn,   35   Ark.   139; 

Yerg.  (Tenn.)  108;  Taunton  v.  Mcln-  Trapnall  r.  Burton,  24  Ark.  371;  Leh- 

nish,  46  Ala.  623.     As    to  answers  as  man  x\  Ford,  47  Ala.  733 ;    Winn  v. 

evidence   generally,   see    article    An-  Dillard,  57  Ala.  167;  Brooks  r.  Woods, 

swERS  IN  EqiarV  Pleading,  vol.  i,  40  Ala.  538,  in  which  it  was  held  that 

p.  910.  where  a  bill  is  filed  to  enforce  a  vendor's 

Wbat  li  X«BpoaBlT«. — Where  a  cross-  lien  for  unpaid  purchase- money,  against 
bill  charges  that  a  certain  company  the  widow,  personal  representatives, 
did  not  execute  an  act  or  pledge,  nor  and  heirs  at  law  of  the  deceased  pur- 
authorize  any  one  to  execute  such  chaser,  and  the  widow  files  a  c.  oss-bill 
pledge,  and  that  defendant  wrongfully  for  assignment  of  dower,  an  appeal  lies 
obtained  possession  of  the  property  from  a  decree  dismissing  her  cross- 
pledged,  an  answer  that  the  pledge  was  bill. 
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of  authority  is  that  no  appeal  will  lie  from  a  decree  dismissing  a 
cross-bill,^  or  sustaining  a  demurrer  thereto  without  dismissal,*  or 
overruling  a  demurrer  thereto,*  before  final  determination  of  the 
whole  cause. 

An  appeal  from  the  final  decree  disposing  of  the  whole  cause 
brings  up  all  the  proceedings  for  reexamination,  and  the  party 
aggrieved  by  any  determination  in  respect  to  the  cross-bill  has 
an  opportunity  to  review  any  interlocutory  decree  rendered  on 
his  cross-bill,  as  in  the  case  of  any  other  interlocutory  proceed- 
ings in  the  cause.* 

The  rule  that  no  appeal  will  lie  till  after  final  decree  disposing 
of  the  whole  cause  is  applicable,  even  though  there  be  a 
joinder  in  error  by  the  parties.*    And  the  decisions  which  main- 

1.  ^x/.  South,  etc.,  AlakMima  R.Co.,  Cross-Bill  DlmilMad  beftare  Final  Do- 

95  U.  S.  321 ;  Ajres  v.  Carver,  17  How.  tprmtnattoii — How  Reinstated, — Man- 

(U.  S.)  591 ;    Lamon  7'.  McKee,  18  D.  damus  is  a  proper  remedj  to  compel  the 

C.  ^^fi\Ex  f,  Thornton,  46  Ala.  384;  setting  aside  of  an  order  of  dismissal 

Parish    v,    Gallowaj,    34    Ala.     163;  and  the  restoration  of  the  cross-bill 

Fleece  v.  Russell,  13  III.  31 ;  McMahon  upon  the  docket,  to  abide  the    final 

V,  Quinn,  140  111.  199.  determination  of  the  whole  cause.    Ex 

*'  Any  decision  or  decree  in  the  pro-  p.  Thornton,  46  Ala.  384. 

ceedings    upon    a  cross-bill   is  not  a  3.  Barclay  r.  Spragins,  80  Ala.  357 

final  decree   in  the  suit,  and  therefore  {overruling  Winn  v.  Dillard,  57  Ala. 

not  the  subject  of  an  appeal   to  this  167 ;  Brooks  v»  Woods,  40  Ala.  538) ; 

court.**     Ayres  v.  Carver,  17  How.  (U.  Jones  v,  Woodstock  Iron  Co.,  90  Ala. 

S.)  591 ;  Ex  f.  South,  etc.,    Alabama  545;  Treadway  v.  Coe,  21  Conn.  283, 

R.  Co.,  95  U.  S.  321.  m   which   it  was  held   that  a  decree 

Decree  of  Intermediate  Conrt  Appeal-  adjudging  a  cross-bill  insufficient  on 
able. — Where,  in  a  suit  for  an  account-  demurrer  and  giving  leave  to  amend, 
ing,  a  cross-bill  filed  in  bar  of  further  was  interlocutory  and  not  appeal- 
proceedings  in  the  case  was  sustained  able. 

by  the  trial  court,  and  the  decree  of  8.  Festorazzi  v,  St.  Joseph's  Catholic 

the  trial  court  was  reversed  by  the  ap-  Church,  96  Ala.  178.     Contra^  Carroll 

pellate    court,    it    was    held   that    the  v,  Richanlson,  87  Ala.  605,  in  which  an 

judgment  of  the  appellate  court  was  appeal   from  an   interlocutory  decree 

merely  interlocutory,  and  that  no  appeal  overruling  a  demurrer  to  a  cross-bill 

or  wnt  of  error  to  the  Supreme  Court  was  allowed.  This  decision  was  prob- 

would  lie  to  review  the  decision.     Mc-  ably  based    on  Alabama    Code    1886, 

Mahon  v.  Quinn,  140  111.  199.  $  3613,  which  authorizes    an    appeal 

Order  Staying  Proceedings  Not  Appeal-  from  a  decree  sustaining  or  overruling 
able. — An  order  staving  proceedings  a  demurrer  to  a  bill  in  equity,  and  if 
under  the  original  bill  until  the  cross-  this  be  so  this  decision  is  in  effect  over- 
bill  has  been  answered  is  not  appeal-  ruled  by  Festorazzi  r.  St.  Joseph's 
able,  and  the  fact  that  the  order  is  in  Catholic  Church,  96  Ala.  178,  in  which 
the  form  of  an  injunction,  and  that  such  section  3612  is  cited  as  sustaining  the 
writ  is  prayed  for  in  the  cross-bill,  does  rule  stated  in  the  text, 
not  affect  the  rule.  Stevens  v,  Stevens,  4.  Ayres  v.  Carver,  17  How.  (U.  S.) 
24  N.  J.  Eq.  576.  591 ;  Exf,  South,  etc.,  Alabama  R.  Co., 

Condemnation  Prooeedlngi  —  Cross-  95  U.  S.  325. 

Petition. — Where  a  cross-petition  by  a  0.  Barclay  v.  Spragins,  80  Ala.  357 

defendant,  in  proceedings  to  condemn  {overruling  Brooks  i'.  Woods,  40  Ala. 

land  under  the  eminent  domain  act,  sets  538) ;  Woodside  %k  Woodside,  31  111.  207. 

up  a  claim  of   ownership,  not   stated  '*  The  question  is  jurisdictional,  and 

in  the  original  petition,  and  is  dismissed,  consent  cannot  confer  jurisdiction  on 

the  order  of  dismissal  is  final,  and  may  the  subject-matter,  in    matters  appel- 

be  appealed  from.  Johnson  r.  Freeport,  late,  any  more  than  in  those  original.** 

etc.,  R.  Co,,  11^  \\\,  j|3i.  Barclay  v.  Spragins,  80  Ala.  357. 
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tain  a  contrary  doctrine  proceed  upon  the  theory  that  the  original 
bill  and  cross-bill  are  distinct  and  separate  suits,^  at  least  for  pur- 
poses  of  appeal.^  But  the  original  bill  and  cross-bill  are  for  most 
purposes  considered  one  suit,  and  this  being  the  case,  the  rule 
enunciated  is  of  necessity  the  proper  one,  since  it  is  well  settled 
that  no  appeal  will  lie  from  an  interlocutory  decree,  or  order,  in 
the  absence  of  a  statute  authorizing  such  appeal. 

2.  How  Games  Bronght  TTp. — It  has  been  held,  where  an  appeal 
is  taken  from  the  whole  decree,  that  the  whole  decree  may  be 
reviewed,  and  any  error  therein  to  the  prejudice  of  any  of  the 
parties  to  the  suit  complaining  thereof,  whether  appellants  or 
appellees,  may  be  corrected.* 

Whether  or  not  an  appeal  from  so  much  of  a  decree  as  dis- 
poses of  one  of  the  causes  will  bring  up  the  other  cause  also  for 
review,  does  not  seem  to  be  well  settled.  Some  decisions  have 
held  that  an  appeal  taken  from  so  much  of  a  decree  as  disposes 
of  one  of  the  causes  will  entitle  the  party  appealing  to  assign 
for  error  that  part  of  the  decree  which  disposes  of  the  other 
cause.^  Others  are  in  direct  conflict  with  this  view,  and  hold 
that  where  the  decree  on  one  cause  only  is  appealed  from,  the 
other  cause  is  not  before  the  appellate  court  for  any  pur- 
pose whatever.* 

3.  AMJgnment  of  Enron. — Only  such  errors  may  be  assigned  as 
are  prejudicial  to  appellant.^ 

4L  Beview. —  Exceptions  to  rulings  on  cross-bill  may  be  reviewed 

1.  Nichol  V,    Dunn,    35    Ark.   129;  pleadings  in  evidence  therein  will  not 
Trapnall  v.  Burton,  34  Ark.  371.  be  considered  at  the  request   of   the 

2.  Lehman  v.  Ford,  47  Ala.  733,  in  party  appealing.    Callaghan  v.  Calla- 
which    it  was    said    that  a  cross -bill  ghan,  8  CI.  &  F.  374. 

regularly  filed  is  so  far  an  independent  On   appeal  by  complainant  from  a 

suit  as  to  authorize  an  appeal  from  a  decree  overruling    his   demurrer  to  a 

decree  dismissing  the  same  on  demurrer  cross-bill,  the  court  cannot   review  a 

for  want  of  equity   before  a  final  de-  decree  overruling  a  demurrer    to  the 

termination  of  the  original  bill.  original  bill.    Carroll  v.  Richardson, 

8.  Worthington  v.  Staunton,  16  W.  87  Ala.  608. 

Va.  208.  Where  a  defendant  to  an  original  bill 

4.  On  appeal  by  the  original  com-  files  a  cross-bill,  making  his  codefend- 

plainant  from  a  dfecree  on  the  cross-  ants     therein     defendants,     and     the 

bill,   the  court  may  consider  and  re-  original  and  the  cross-bill  are  each  dis- 

verse  a  decree  dismissing  the  original  missed,  the  appeal  of  the  original  com- 

bill.  Woodrum  v.  Kirkpatrick,  2  Swan,  plainant  cannot  bring  the  decree  dis- 

(Tenn.)  ai8.  missing  the  cross-bill  before  the  court 

An  appeal  from  decree  on  original  for  any  purpose.    Stevenson  v.  Dun- 

bill  enables  party  appealing  to  assign  lap,  7  T.  B.  Mon.  (Ky.)  138. 

for  error  decree  on  cross-bill.  Follans-  6.  Carter  v,  Thompson,  41  Ala.  375 ; 

bee  V.  Scottish -American  Mortg.  Co.,  Howe  v.  South  Park  Com'rs,   119  111. 

7  111.  App.  493.  loi,  holding  that  a  party  cannot  assign 

B.  Where  a   decree    is  rendered  on  cross-errors  on  a  decree  in  his  favor 

cause  and  cross-cause,  and  only  so  much  dismissing    a    cross-bill    filed  against 

of  the  decree  is  appealed  from  as  dis-  him ;  Gilman  v.  New  Orleans,  etc.,  R. 

misses    the    original    bill,   the    cross-  Co.,  72  Ala.  566,  holding  that  a  con- 

cause  is  not  before  the  appellate  court  troversy  arising  between  two  or  more 

for  any   purpose    whatever,    and    the  defendants  under  a  cross- bill,  one  of 
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as  to  any  errors  affecting  the  final  result,  if  pro^r  parties  to  the 
appeal  or  writ  of  error  relative  to  the  Cause  actually  tried  below 
are  made.^ 

them  cannot  assign  aa  error  the  dis*  origfnal  bill  be  ravened,  and  the  dis- 
missal of  the  original  bill.  missal  of  the  cross-bill  affirmed,  an- 
1.  Fouche  V.  Harison,  78  Ga.  359.  other  cross-bill    majr  be  filed  for  the 
After  Case  Remanded  IH»m  ApiMAlate  same   purpose.     Wiclilifie  v.  Lee,  4 
Oowt.— If  the  decree  dismissing  the  Dana  (K7O  35. 
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By  W.  a.  Martin. 

I.  VATVBS  AHS  QBJXOT  07  CBOflB-CiOlEPLAIirT,  674. 

1.  Its  Similarity  to  Cross-Bill,  674. 

2.  Against  Whom  Relief  may  Be  Obtained ,  674. 

tf.  Generally,  674. 

b.  Against  Codefendants,  675. 

c.  Against  New  Parties,  675. 

d.  Against  Plaintiff',  676. 

e.  Against  Plaintiff  and  New  Parties,  676. 
y.  Against  Plaintffand  Codefendants,  676. 
g.  By  Plaintiff  against  a  Copiaintiff,  677. 
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m.  SELATIOH  07  CBOSS-CiOlEPLAIirT  TO  OEieOTAL  CtoXPLAIHT,  678, 

1.  The  Rule  Stated,  678. 

2.  Application  of  the  Rule,  678. 

3.  Dismissal,  679. 

17.  MATTSB8  PbOFES  A8  DSTUSB  NOT  TO  U  SR  UIP  BT  OBO» 

COXPLADrT,  680. 

T.  PAXTIS8,  680. 

VL  Alleoatiovs^  680. 
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CBOflB-CiOlIPLADrT,  683. 

DL  Pboce8B»  683. 
X.  Aeswee,  684. 

XL  STTECT  07  DI8MI88AL  07  CiOlCPLAIVT,  684. 

Zn.  The  EEAEDI0,  685. 

1.  Causes  Ordinarily  Heard  Together,  685. 

2.  Cross- Complaint  Not  Necessarily  a  Stay,  68$. 

3.  Evidence,  686. 

ZITT  Atpeal,  686. 

CROSS-REFERENCES. 

As  to  Cross- Bills  in  Equity,  see  article  CROSS-BILLS. 

Cross- Complaints  in  Divorce  Suits,  see  article  DIVORCE, 
Set- Off  and  Counterclaim,  see  article  SET-OFF  AND  COUN- 
TERCLAIM. 
GmsolidaHon  of  Cross- Actions,   see  article   CONSOLIDATION 
OF  ACTIONS,  vol.  4,  p.  696. 
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1.  Hatvbs  avd  Object  of  Csoss-CioicPLAnrT— 1.  Its  Bimilarity 
to  Crow-Bill. — A  cross-complaint  under  the  code  system  of  prac- 
tice is,  in  its  nature  and  object,  substantially  equivalent  to  the 
cross-bill  in  equity,  so  far  as  that  pleading  is  used  to  obtain  afHrm- 
ative  relief.^  As  the  cross-bill  must  be  germane  to  the  matter 
of  the  original  bill,  or  the  relief  sought  thereby  must  be  connected 
with  the  matters  in  question  therein,  so,  in  jurisdictions  where 
cross-complaints  are  authorized  by  statutes,  the  relief  sought  by 
cross-complaint  must  affect,  or  be  affected  by,  the  subject-matter 
of  the  action,  or  relate  to,  or  depend  upon,  the  contract  or  trans- 
action upon  which  the  action  was  instituted  affecting  the  property 
to  which  the  action  relates.  In  jurisdictions  where  there  is  no 
statutory  provision  for  cross-complaints,  the  equity  rule  mentioned 
relating  to  cross-bills  is  adopted  * 

2.  Against  Whom  Belief  may  Be  Obtained — a.  Generally. — In 
many  of  the  codes  are  enactments  which  name  the  parties  or  per- 
sonsy  not  parties  to  the  original  complaint,  against  whom  relief  may 
be  had  on  cross-complaint.' 

1.  See    article    Cross- Bills,  ante^  filing  his  answer  therein,  also  as  plain* 

p.  — .  tiff,  file  a  complaint  in  equity  in  the  na- 

S.  D«ffMtiT6  Oomidaliit  —  Aider  by  ture  of  a  cross-bill,  which  shall  sta^  the 
Cross-  Complaint. — The  omission  of  a  proceedings  at  law,  and  the  case  there- 
material  fact  in  a  complaint  is  cured  after  shall  proceed  as  a  suit  in  equity, 
by  its  averment  in  a  cross -com  plaint  on  which  said  proceedings  maybeper- 
and  the  admission  of  such  averment  in  petually  enjoined  bj  final  decree  or  al- 
the  answer  to  the  cross-complaint,  lowed  to  proceed  in  accordance  with 
Cohen  v.  Knox,  90  Cal.  266;  compare  such  final  decree.  Hill's  Annot.  Laws 
Mercier  v,  Lewis,  39  Cal.  53 J.  of  Oregon,  1892,  §  361. 

8.  Arkansas, — The  defendant  may  Iowa. — When  a  defendant  has  a 
file  a  cross-complaint  against  persons  cause  of  action  affecting  the  subject- 
other  than  the  plaintiff,  and  have  pro-  matter  of  the  action  against  a  code- 
ceedings  thereon  as  follows  :  When  a  fendant,  or  a  person  not  a  party  to  the 
defendant  has  a  cause  of  action  against  action,  he  may,  in  the  same  action,  file 
a  codefendant,  or  a  person  not  a  party  a  cross -petition  against  the  codefend- 
to  the  action,  he  may  make  his  an-  ant  or  other  person.  Miller's  Code  of 
swer  a    cross-complaint    against    the  Iowa,  ^  2663. 

codefendant  or  the  person.    Rev.  Stat  Kentucky. — A   cross -petition    is  the 

Ark.  1894,  f  5712.  commencement  of  an  action  by  a  de- 

California^ldaho^andUtah, — When-  fendant   against  a   codefendant,  or   a 

ever  the   defendant  seeks    affirmative  person  who  is  not  a  party  to  the  action, 

relief  against  any  party  relating  to  or  or    against    both;    or    by    a    plaintiff 

depending  on  the  contract  or  transac-  against  a  coplaintiff,  or  a  person  who 

tion  upon  which  the  action  is  brought,  is  not  a  party  to  the  action,  or  against 

affecting  the  property   to   which   the  both ;  and  is  not  allowed  to  a  defend- 

action  relates,  he  may,  in  addition  to  ant,   except  upon    a  cause    of  action 

his  answer,  file  at  the  same  time,  or  by  which  afiects,  or  is  affected    by,  the 

permission  of  the  court  subsequentlj^  original  cause  of  action ;  nor  to  a  plain- 

a  cross-complaint.    Code  of  Civ.  Pro.  tiff,   except    upon    a  cause   of  action 

Cal.,  §  442;  Rev.  Stat.  Idaho,  1887,  ^  which  affects,  or  is  affected  by,  a  set- 

4198;  Com.  L.  Utah,  1888,  ^  3238.  off  or  counterclaim.   Bullitt's  CodeKy., 

Oregon. — In  an  action  at  law,  where  1895,  ^96. 

the    defendant    is    entitled    to    relief.  In    OhiOy    affirmative    relief,   either 

arising  out  of  facts,  requiring  the  inter-  against  plaintiff  (Giauque*s  Rev.  Stat, 

position  of  a  court  of  equity,  and  ma-  Ohio,  (  5071)  "or  against  a  codefend- 

terial  for  his  defense,  he  may,  upon  ant  **  {\  5ci8o),  may  be  had  by  answer, 
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b.  Against  Codefendants.— To  whatever  extent  the  stat- 
utes may  vary,  they  all  provide  that  affirmative  relief  may  be  had 
against  a  codefendant  on  cross-complaint,  or  an  answer  containing 
a  cross-complaint.*  And  in  jurisdictions  where  there  are  no 
express  statutory  provisions,  a  cross-complaint  is  the  proper 
method  of  obtaining  relief  against  a  codefendant.^ 

c.  Against  New  Parties. — Some  of  the  codes  expressly  pro- 
vide that  relief  may  be  had  on  cross-complaint  against  a  person 
not  a  party  to  the  original  complaint,^  and  in  some  jurisdictions 
relief  has  been  granted  against  a  new  party  on  cross-complaint, 
although  the  statutes  authorizing  cross-complaints  are  silent  as  to 
the  eranting  of  relief  against  persons  not  parties  to  the  original 
suit.* 

Equity  Bolt  Adopted. — In  jurisdictions  where  cross-complaints  are 

and  in   either  case  may   be  styled   a  Iowa, — Rose  v,  SchafTner,  50  Iowa 

cross-petition  (^5059).   So,  also,  if  relief  483;Thodev.  Spofford,  65  Iowa  294; 

sought  is  against  platntiiT,  it  is  a  counter-  Walker  v.  Q^ieal  (Iowa,  1804),  58  N. 

claim  and  may  be  so  styled  (^  5071).  W.  Rep.  1083;  Montpelier  Sav.  Bank, 

In  Wyoming^  an  answer  which  seeks  etc.,  Co.  v.  Arnold,  81  Iowa  158. 

affirmative    relief    may    be    styled    a  Kansas, — Kimball  r.  Connor,  3  Kan. 

cross-petition.    Rev.  Stat.  Wyo.,  1887,  415;     Brenner    v,    Bigelow,    8     Kan. 

f  2446.  407;    Shoemaker  v.    Brown,    10    Kan. 

In  Kansas^  affirmative  relief  may  be  303 ;   Markson   v,   Kothman,  29  Kan. 

had  against  plaintiff  (Rev.  Stat.  Kan.,  719. 

k    4177)9    or    against    a     codefendant  Missouri, — Boland  r.  Ross,  120  Mo. 

(f  4187),  on  answer.    Although  there  is  208;  Tucker  r.  St.  Louis  L.  Ins.  Co., 

no  express  statutory  provision  that  they  63  Mo.  588;   Bobb  v,  Wolff,   54  Mo. 

may  be  called  cross-bills,  yet  they  may  App.  ^15. 

be  and  usually  are  so  termed.  See  Kim-  Nebraska.  —  Patten  v.  Land  (Neb. 

ball  V.  Connor,  3  Kan.  415 ;  Lyman  v,  1895),  63  N.  W.  Rep.  938;  Hapgood  v, 

Stanton,  40  Kan.  727 ;  Brenner  f.  Bige-  Ellis,  11  Neb.  131;   Cockle  Separator 

low,  8  Kan.  497 ;  Shoemaker  v.  Brown,  Mfg.  Co.  v.  Clark,  23  Neb.  702 ;  Carlow 

10  Kan.  383;  Markson  v.  Kothman,  29  v.  Aultman,   28  Neb.  672;  Arnold  v, 

Kan.  719.  Badger    Lumber    Co.,    36   Neb.  841; 

But  if  affirmative   relief   is   sought  Havemeyer  v,  Paul  (Neb.  1895),  63  N. 

against  a  plaintiff  it  would  be  equally  W.  Rep.  932 ;  Tulleys  v.  Keller  (Neb. 

proper  to  describe  the   pleading  as  a  1895),  63  N.  W.  Rep.  389. 

counterclaim.     See  Venable  r.  Dutch,  S.   Washington, — Hill  v.    Frink,   11 

37  Kan.    515;    Allen  v,    Douglass,  29  Wash.  562. 

Kan.  413;  Lyman  V.  Stanton,  40  Kan.  8.  See  statutes  set  out  in   note  on 

727;  Wright  V.  Bacheller,  16  Kan.  259.  preceding  page. 

1.  See  statutes  cited  in  preceding  note,  Arkansas, — Rudy     v,     Austin,     56 

and  the  following  decisions.  Ark.  73. 

Arkansas, — Hughey  v,   Bratton,  48  Iowa. — State    Bank    v.    Christ,    82 

Ark.  167;  TrapnalTt^.  Hill,  31  Ark.  345;  Iowa    56;    Bunce  v.  Bunce,   59  Iowa 

White  V.  Reagan,  32   Ark.  290 ;  Ringo  533. 

V,  Woodruff,  43  Ark.  469.  Kentucky. — Lough  ridge  v.  Cawood 

Colorado, — Porter  v,  Grady  (Colo.  (Ky.  1895),  31  S.  W.  Rep.  125.  See  also 

1895),  .39  ^^^*  Rep*  1091.  Grimes  v,  (crimes,  88  Ky.  20. 

Indiana. — Fletcher    v.    Holmes,   25  4.  California, — Winter  r.  McMillan, 

Ind.  458;  Meredith  v.  Lackey,  16  Ind.  87  Cal.  256;  compare  Harrison  v,  Mc- 

i;  Ewing  v,  Patterson,  35  Ind.  326;  Cormick,  69  Cal.  616. 

Swift  v.  Brumfield,  76  Ind.  472;  Man-  Ohio, — Commercial  Bank  v.   Buck- 

ning  V.  Gasharie,  27  Ind.  399;  Bradley  ingham,  12  Ohio  St.  403;  Resor  v,  Mc- 

V.  Indianapolis  Builders,  etc.,  Assoc,  38  Kenzie,  2  Disney  (Ohio)  210. 

Ind.  loi ;  Dice  f.  Morris,  32  Ind.  283;  Utah. — Chalmers   v.  Trent    (Utah, 

Jojrcc  v.  Whltnejr,  57  Ind.  550.  i895)»  39  Pac.  Rep.  488. 
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not  provided  for  by  statute,  the  equity  rule  allowing  affirmative 
relief  against  new  parties  on  cross-bill  is  adopted.^ 

d.  Against  Plaintiff. — It  would  seem  that  the  provisions  of 
the  various  codes  relating  to  counterclaims  would  in  most  if  not 
all  cases  be  a  sufficient  remedy  for  a  defendant  seeking  affirma- 
tive relief  as  against  plaintiff.*  Nevertheless,  some  of  the  statutes 
relating  to  cross-complaints  authorize  affirmative  relief  against  the 
plaintiff  on  cross-complaint.'  Others  provide  that  an  answer  set- 
ting up  matters  entitling  defendant  to  affirmative  relief  against 
plaintiff  may  be  called  a  cross-petition,  and  it  is  usually  so  called.^ 
And  in  some  states,  cross-complaints  against  plaintiff  are  per- 
mitted, although  the  statutes,  if  they  do  not  expressly  prohibit 
this  practice,  at  least  do  not  authorize  it.^  In  other  states,  where 
there  are  no  provisions  relating  to  cross-complaints,  a  cross- 
complaint  asking  affirmative  relief  against  plaintiff  has  been 
allowed.® 

e.  Against  Plaintiff  and  New  Parties. — So  a  cross-com- 
plaint has  been  allowed  against  the  original  plaintiff  and  persons 
not  parties  to  the  original  complaint.^ 

/.  Against  Plaintiff  and  Codefendants. — ^And  it  has  been 

1.  Colorado. — Marriott   v.    Clise,  12  Klonne  v.  Bradstreet,  7  Ohio  St.  323; 

Colo.  561 ;  Allen  v.  Tritch,  5  Colo.  322.  Bradford    v,    Andrews,    20    Ohio    St 

Indiana. — Sims    v.    Burk,    109  Ind.  20S. 

214;  Killian  v.  Andrews,  130  Ind.  579.  6.  Arkansas. — RadcHffe  r.  Scniggs, 

Wisconsin, — Hopkins  v.  Oilman,  47  46   Ark.  96 ;   Crease   v.   Lawrence,  4S 

Wis.  581.  Ark.  313, 

S.  See  article  Sbt-Off  and  Coun-  Iowa, —  Russell  v.  Lamb,  82    Iowa 

TRRCLAIM.  558;  Mahafi\'  V.  Mahaffy,  63  Iowa  55; 

8.  See  statutes  previously  cited.  Cramer  r.  C5low,8i  Iowa  255  ;  Worsley 

California. — Harrison  v.  McCor-  v,  Burlington  Ins.  Co.,  74  Iowa  464. 
mick,  09  Cal.  616.  See  also  Pfister  v,  Kentucky.  —  In  Kentucky  a  cross- 
Wade,  69  Cal.  133 ;  Warner  v.  Darrow,  petition  against  plaintiff  is  not  per- 
91  Cal.  309;  James  v.  Center,  C3  Cal.  missible.  Counterclaim  is  the  proper 
31 ;  Jackson  x\  Jackson,  94  Cal.  446;  remedy.  Grimes  v.  Grimes,  88  Ky.  2a 
Van  Bibber  v.  Hilton,  84  Cal.  585;  Montana. — Gassert  v.  Black,  11 
Snow  V.  Holmes,  71  Cal.  142;  Waugen-  Mont.  185;  Scheiffelin  v.  Weatherred, 
heim  t*.  Graham,  39  Cal.  169;  Nunez  v.  19  Oregon  173. 
Morgan,  77  Cal.  437.  6.  Indiana, — Shoemaker  v.  Smith,  74 

Idaho. — Willman  r.Friedman(  Idaho,  Ind.  71 ;  Watts  v,  Sweeney,  137  Ind.  1 16; 

1894),  38  Pac.  Rep.  937.  Cowger  v.  Land,  112  Ind.  363;  Kemp- 

OrefTon. — Hutcher  xk  Briggs,  6  Ore-  shall  v.  East,  127  Ind.  320;  Stafford  v. 

gon  31.  Nutt,  35  Ind.  93;  Hartman  v.  Ringgen- 

Utah. — Bullion,    etc.,    Min.    Co.    v,  berg,  ii9lnd.  72;  Aultman  v.  Seichting, 

Eureka  Hill  Min.  Co.,  5  Utah  3.  126  Ind.  137;  Warbritton  v,  Demorett, 

4.  See  statutes  previously  cited.  129  Ind.  346;  Conger  v.  Miller,  104  Ind. 

Kansas. — Venable  i^.  Dutch,  37  Kan.  ^93;    McClanahan    v,    Williams,    136 

515;  Allen  V.  Douglass,  29  Kan.  413  ;  Ind.  30. 

Lyman     t'.     Stanton,    40    Kan.    737;  Montana. — Gassert  v.  Black,  11  Mont. 

Wright  V,  Bacheller,  16  Kan.  359.  185. 

Ohio, —  Dodsworth    v.    Hopple,    33  Washington. — Waitc  v.  Wingate,  4 

Ohio  St.  16;  Massie  v.  Stradford,  17  Wash.  334. 

Ohio  St.  J96;  Taylor  xk  Leith,  26  Ohio  7.  Hopkins  v.  Oilman,  47  Wis.  5S1; 

St.  426;  Sidener  r.  Hawes,  37  Ohio  St.  Rudy  x\  Austin,  56  Ark.  73;  Chalmers 

532;  Conway  x\  Duncan,  38  Ohio  St.  r.  Trent  (Utah,  1895),  39  Pac.  Rep.  488. 

103;  Lewis  V,  White,  16  Ohio  St.  444;  But  in  Kentucky  this  practice  is  not 
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held  that  a  cross-complaint  will  lie  to  obtain  affirmative  relief 
against  plaintiff  and  codefendants.  ^ 

g.  By  Plaintiff  against  a  Coplaintiff. — In  one  state  at 
least,  a  plaintiff  may  file  a  cross-complaint  against  a  coplaintiff.^ 

n.   NEGE88ITT  07  CBO88-COMFLAIKT  FOB    AFFIBMATIYB   SeLIEF. — 

Usually,  defendant  cannot  obtain  affirmative  relief  by  answer 
alone.  To  obtain  affirmative  relief  it  is  necessary  to  file  a  cross- 
complaint  or  an  answer  containing  a  cross-complaint.* 

WaiT«r. — But  if  affirmative  relief  has  been  granted  to  defendant, 
as  prayed  in  his  answer,  without  a  cross-complaint,  and  no  objec- 
tion to  the  form  of  the  pleading  is  taken  in  the  trial  court,  such 
objection  will  not  be  considered  on  appeal.^ 

allowed.  A  counterclaim,  it  seems,  to  have  some  interest  in  the  subject- 
will  be  the  proper  remedy.  Grimes  r.  matter  of  the  suit,  such  persons  are 
Grimes,  88  Ky.  30.  made  defendants  in  the  action,  by  proc- 

1.  Winslow  V.  Winslow,  53  Ind.  9;  ess  requiring  them  to  answer  the  pe- 
Pillow  V.  Sent^Ue,  49  Ark.  431.  tition   of  the  plaintiff,   the  answer  of 

2.  Bullitt's  Code  of  Kentucky,  1895,  the  original  defendant  not  being  in  the 
f  96.  nature  of  a  cross- petition,  and  asking 

S.  Arkansas, — Trapnall  v.  Hill,  31  no  relief  as  against  the  new  parties  de- 
Ark.  345 ;  Earle  v.  Hale,  31  Ark.  473 ;  fendant,  it  is  error  for  the  court,  on  de- 
Ringo  V,  Woodruff,  43  Ark.  469.  fault  of  such  new  parties  for  answer,  to 

California, — Hills  v»  Sherwood,  48  adjudicate  upon  rights  of  the  defend - 

Cal.  386.  ants*  interest,  by  granting  relief  to  the 

Indiana, — Winslow  v,  Winslow,  52  original  defendant,  as  against  his  newly 

Ind.  8;  Harlen  r.  Watson,  63  Ind.  143.  made  codefendant.    Such  unauthorized 

Iowa, — Kellogg  ?'.  Aherin,  48  Iowa  adjudication  is  substantial  error,  and  not 

299;  McGregor  v,  McGregor,  31   Iowa  a  mere  irregularity.    Commercial  Bank 

441.  V.  Buckingham,  12  Ohio  St.  402. 

Missouri, — Tucker  v,  St.  Louis  L.  Bzeeptlons — Accounting, —  Where 

Ins.  Co.,  63  Mo.  588;   Bobb  f.   Wolff,  plaintiff  files  a  petition  for  an  account- 

54  Mo.  App.  515.  ing,  and  a  balance  is  ultima'tely  found 

Ohio, — Commercial   Bank  x\   Buck-  in  favor  of  defendant,  the  latter  is  en- 

ingham,  12  Ohio  St.  402  ;  Lee  v,  Har-  titled  to  a  decree  for  the  balance.     Mc- 

bach,  2  W.  L.  Monthly  (Ohio)  527;  Gregor  r.  McGregor,  21  Iowa  441. 

Fithian  v,  Corwin,  17  Ohio  St.  123;  Partition.  —  In     an     action    by    A 

Massie  v.  Stradford,   17  Ohio  St.  596;  against  B  and  others,  for  the  recovery 

Bradford  v,  Andrews,  20  Ohio  St.  221;  of  land  alleged  to  belong  to  A  and  B, 

Quebec  Bank  v,  Weyand,  30  Ohio  St  and  which  was  claimed  adversely  by 

126;   Dingman  v,  Ding^an,  39  Ohio  the  defendant  other  than   B,  and   for 

St.  172.  partition  of  the  land  between  A  and  B, 

ninstratlons. — Although,  when  the  it  was  held  that  B  was  entitled  to  re- 
defendants  in  ejectment  are  the  execu-  lief  against  his  codefendants,  though 
tors  of  the  estate  of  the  grantor  of  the  his  answer  was  not  made  a  cross- 
plaintiff,  they  may,  perhaps,  maintain  petition  against  him.  Sale  v,  Crutch- 
their  possession  of  the  demanded  prem-  field,  8  Bush  (Ky.)  647.  See  also 
ises,  on  the  ground  that  the  deed  of  the  Russell  v,  Russell,  48  Ind.  456. 
testator  to  the  plaintiff  is  fraudulent  Ejectment  and  Actions  to  ^uiet 
and  void  as  against  creditors  of  the  es-  Title, — In  an  action  of  ejectment  and 
tate,  yet  they  cannot  claim  a  decree  actions  to  quiet  title,  in  which  the  de- 
annulling  the  deed  except  upon  the  al-  fendant  relies  upon  title  in  himself,  a 
legations  of  a  cross-complaint  praying  cross-complaint  is  unnecessary.  Wil- 
for  affirmative  relief.  Hills  v,  Sher-  son  v.  Madison,  55  Cal.  5 ;  Doyle  f. 
wood,  48  Cal.  386.  Franklin,  40  Cal.  107; Miller  v.  Luco,  80 

When,  on  a  motion  to  a  defendant,  Cal.  261;   Meeker  v.  Dalton,  75  Cal. 

and  upon  a  suggestion  in  his  answer  156;  Mills  i^.  Fletcher,  100  Cal.  149. 

that  persons  not  before  the  court  claim  4.  Kellogg  v,  Aherin,  48  Iowa  399, 
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m.  SELATIOV  of  CBOSft-COMFLAIKT  TO  OXIGIirAL  CiOMFLAOTT — 1.  The 

Bnle  Stated. — As  already  intimated,  the  equity  rule  that  matters 
set  up  by  cross-bill  must  touch,  relate  to,  or  be  connected  with, 
the  matters  in  the  original  bill,  has  been  incorporated  into  the 
reformed  procedure  under  the  codes,  and  such  is  the  rule  even  in 
the  absence  of  any  express  statutory  provision  to  that  effect.* 
And  although  the  language  of  the  statutes  may  differ  somewhat 
from  the  exact  language  of  the  rule,  no  change  in  the  law  in  this 
regard  is  intended.* 

2.  Application  of  the  Bnle. — In  the  notes  are  set  out  some  deci- 
sions which  will  serve  to  illustrate  the  application  of  the  rule  enun- 
ciated.* 

oxferruling  MacGregor  v,  MacGregor,  Missouri, — Boland  v.  Rou,  120  Mo. 

9  Iowa  65.  308. 

1.  Arkansas,  —  Trapnall  v.  Hill,   31  Nebraska, — TuUeys  x\  Keller  (Neb. 

Ark.  345 ;  Rudy  v.  Austin,  56  Ark.  73 ;  1895),  63  N.  W.  Rep.  388. 

Pindall  v,  Trevor,  30  Ark.  249.  North  Carolina, — Hughes  r,  Boone, 

California, — California  Pac.  R.  Co.  81  N.  Car.  204;  Hulbert  v.  Douglas,  94 

f^  Central  Pac.  R.  Co.,  47   Cal.  549;  N.  Car.  138. 

Colton    Land,  etc.,  Co.  r.  Raynor,  57  Ohio. — Lewis  v.  White,  16  Ohio  St. 

Cal.  588 ;  Waugenheim  v,  Graham,  39  454;     Conwaj   v.    Duncan,    38   Ohio 

Cal.    169;    Taylor  v,  McLain,  64  Cal.  St.  103;    Wilkins  v,  Ohio  Nat.  Bank, 

513;    Nunez  v,  Morgan,  77  Cal.  427;  31  Ohio  St.  565;    Brown  t;.  Kuhn,  40 

Jeffreys  v.   Hancock,  57  Cal.  646;    Do-  Ohio  St.  485. 

martin  V.  Albert,  68  Cal.  377;  Hoffman  TVxrw.— Martin  v.  Teal  (Tex.   Civ. 

z\  Remnant,  73  Cal.  i;    Hall  if.  Cole  App.  1895),  39  S.  W.  Rep.  691. 

(Cal.  1894),  38  Pac.  Rep.  894;  Clark  v.  Washington.— HiW    v,     Frink,     11 

Taylor,  91   Cal.   553;    Van   Bibber  v.  Wash.  563. 

Hilton,  84  Cal.  585;  Winter  v,  McMil-  S.  "  In  defining  the  connection  exist- 

lan,  87  Cal.  256 ;    Odell  x\  Wilson,  63  ing  between  the   cross-cause  and  the 

Cal.  159;  Snow  z;.  Holmes,  71  Cal.  142.  original  cause,  by  the  equity  pleader, 

Idaho. — Willman  v,  Friedman  (Ida-  the    words   *  touching, '    'related    to,* 

ho,  1894),  38  Pac.  Rep.  937.  *  connected  with,'    the  subject-matter, 

Indiana. — Washburn  v.  Roberts,  73  are  used.  In  the  statutes  denning  cross- 

Ind.   3iqt;    Heaton  v.  Lynch,  11  Ind.  complaints  the  languaee  is  *  affecting 

App.  408 ;    Williams  v,  Boyd,  75  Ind.  the  subject-matter.'      We   think  these 

286;    Sterne  r.  Vincennes   First  Nat.  terms  are  used  synonymously,  and  that 

Bank,  79  Ind.  560;  Hunter  v.  McLaugh-  the   statute  must  be  construed  as  the 

lin,  43  Ind.  38;  Pool  r.  Davis,  135  Ind.  old  law  was,  that  the  difference  in  the 

323;    Debolt  V,  Carter,   31  Ind.  355;  language  used  does  not  indicate  any 

Dice  f.  Morris,  32  Ind.  283 ;  Manning  change  of    the  law   in   this    respect." 

V.  Gasharie,  37  Ind.  399.  Trapnall  v.  Hill,  31  Ark.  345. 

Iowa. — Montpelier  Sav.  Bank.,  etc.,  S.  Attadunent.  —  Where  an   attach- 

Co.  I'.  Arnold,  81   Iowa  158;    Rose  v,  ment   is  dissolved    before    answer  as 

Schaffner,  50  Iowa  483 ;  Kinney  v.  Kin-  having  been  wrongfully  issued,  defend- 

ney  (Iowa,  1895),  63  N.  W.  Rep.  453;  ant  may,  by  cross -complaint,  set  up  a 

State    Bank    v.   Christ,  82    Iowa  56;  claim  for  damages  arising  out  of  such 

Worsley   v.   Burlington    Ins.    Co.,  74  wrongful     attachment.      Willman     r. 

Iowa  464;  Hammond  V.  Perry,  38  Iowa  Friedman  (Idaho,  1894),  38  Pac.  Rep. 

317;  Hablitzel  r.  Latham,  35  Iowa  550.  937;  Waugenheim  i^.  Graham,  39  Cal. 

Kentucky. — Wells  r.   Boyd,  i  Duv.  169. 

(Ky.)  367;    Crabtree  T*.  Banks,  I  Mete.  ^eotmeiit. — In   ejectment  defendant 

(Ky.)482;    Phillips?'.   Keifer,  2  Mete,  may,   by   cross-complaint,   specifically 

(Ky.)    478;    Trabue  v.    McAdams,   8  enforce  a  contract  of  plaintiff  to  convey 

Bush  (Ky.)8o;  Royse  7'.  Reynolds,  10  defendant  the  land  in  suit.     Nunez  v. 

Bush  (Ky.)  386;     Loughridge  v.  Ca-  Morgan,  77  Cal.  427. 

wood  (Ky.  1895),  31  S.  W.  Rep.  135.  AoUon  on  Note. — In  an  action  on  a 
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• 

3.  Diimissal. — If  the  cause  of  action  set  forth  in  a  cross-com- 
plaint is  in  no  way  connected  with  or  dependent  upon  the 
matters  alleged  in  the  original  complaint,  the  cross-complaint  may 
properly  be  dismissed.^ 

WalTor. — But  it  has  been  held  that  a  complainant,  by  filing 
answer  to  a  cross-complaint,  waives  the  objection  that  it  is  not 

note,  the  maker  cannot,  b3'  cross*  for  the  excess,  will  not  He.  Clark  v, 
complaint,  have  adjudicated  rights  Taylor,  91  Cal.  552. 
against  a  stranger  to  the  suit  and  not  a  Action  to  Quiot  Title. — In  an  action 
party  to  the  note,  and  who  is  not  liable  to  quiet  title,  defendant  may,  by  cross- 
to  the  holder  thereof.  Heaton  v.  Lynch,  complaint,  enforce  an  equitable  title 
II  Ind.  App.  408.  against  a  plaintiff,  as  the  holder  of  the 

Action  to  Bet  Aside  ConTeyance.— In  legal    title,   Winter  v,  McMillan,  87 

an  action   attacking  a  settlement  and  Cal.  357;  have  a  deed  of  the  original 

conveyance  to  defendant  as  fraudulent  complainant  declared  a  mortgage,  and 

for  want  of  plaintiff's  consent,  a  cross-  obtain    a  foreclosure   thereof;  Pool  v. 

petition  against  a  third  person,  alleging  Davis,  135  Ind.  323 ;  establish  defend- 

a  liability   on   a  warranty  to   assume  anf s   interest    in    land,  an   undivided 

defendant's  liability  on  the  settlement,  moiety  of  which  was  purchased  by  the 

will  not  lie.    Kinney  v,  Kinney  (Iowa,  original    complainant,     and     title    to 

1^5)1  63  N.  W.  Rep.  452.  which  is  sought  to  be  quieted,  Lough- 

Farecloenre  of  Mortgage. — In  an  ac-  ridge  v,  C  a  wood  (Ky.  1895),  31  S.  W. 
tion  to  foreclose  a  mortgage,  the  follow-  Rep.  125;  reform  a  mistake  in  a  con- 
ing matters  may  be  set  up  by  cross-  veyance  by  defendant  to  a  codefend- 
complainant :  That  the  mortgaged  note  ant,  of  a  greater  interest  in  the  land, 
was  given  for  a  certain  business  and  title  to  which  is  sought  to  be  quieted, 
its  good-will,  and  that  plaintiff  had  than  such  defendant  had  acquired 
wilfully  drawn  away  the  business,  from  plaintiff,  Dice  x\  Morris,  32  Ind. 
Snow  V.  Holmes,  71  Cal.  142,  a  claim  283;  but  if  the  complaint  seeks  to 
for  money  paid  by  mistake  to  a  code-  quiet  possession  of  lots  freed  from 
fendant,  where  the  action  was  against  claim  of  a  highway,  and  to  perpetuallj' 
several  defendants ;  Rose  v,  Schaffner,  enjoin  defendant  from  asserting  an 
50  Iowa  483,  a  claim  by  a  junior  mort-  easement  over  the  lots  as  a  public 
gagee  for  relief  against  a  party  who  highway,  a  cross-complaint  will  not  lie 
had  obligated  himself  to  pay  the  senior  which  asserts  the  existence  of  an  ease- 
mortgagee,  in  an  action  to  foreclose  ment  as  a  highway  over  such  lots,  and 
the  senior  mortgage ;  Montpelier  Sav.  which  seeks  to  enjoin  plaintiff  from  ob- 
Bank,  etc.,  Co.  v,  Arnold,  81  Iowa  158.  structing it. Debolt  t'.Carter, 31  Ind.  355. 
But  a  cross-complaint  by  a  defendant  Interference  with  Water  Privilege. — 
not  a  mortgagor,  alleging  that  the  de-  In  an  action  to  restrain  the  diversion  of 
fendant  was  the  owner  of  the  premises,  water  from  a  riparian  proprietor,  a 
and  asking  that  his  title  be  quieted,  will  cross-complaint  alleging  defendant's 
not  be  allowed.  Odell  v.  Wilson,  63  right  to  a  reasonable  use  thereof,  and 
Cal.  159.  praying  that  complainant  may  be  en- 

Foreolosnre  of  Iden — In  an  action  to  joined  from  interference  therewith,  is 

foreclose  a  laborer's  lien,  a  cross-com-  proper.     Van    Bibber    v,    Hilton,    84 

plaint  by  some  of  the  defendants,  set-  Cal.  585. 

ting  up  a  conversion  of  the  property  Action  to  Dissolye  Partnership. — 
by  other  of  the  defendants,  is  improper.  Where  a  mortgagee  and  attaching 
Hill  V.  Frink,  II  Wash.  562.  And  in  an  creditors  have  been  joined  as  defend- 
action  to  foreclose  a  materialman's  ants  in  a  suit  by  one  partner  for  disso- 
lien,  a  cross-complaint  alleging  that  lution  of  the  firm  and  the  distribution 
defendant,  to  avoid  litigation,  paid  to  of  the  assets,  and  mortgagee  answers, 
plaintiffs,  upon  a  date  prior  to  that  setting  up  his  mortgage  as  a  prior  lien, 
upon  which  the  complaint  alleges  a  the  attaching  creditors  may  file  a  cross- 
contract  for  the  materials  was  made,  complaint  to  avoid  a  mortgage  for 
an  amount  in  excess  of  what  was  fraud.  Boland  v,  Ross,  120  Mo.  208. 
then  due  for  materials  previously  1.  Sterne  v.  Vincennes  First  Nat. 
furnished,  and   which    asks  judgment  Bank,  79  Ind.  560. 
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germane  to  the  subject-matter  of  the  original  complaint.^ 
IT.  Mattibs  Pbopib  as  DsnnE  Hot  to  be  Set  itp  bt  Csofla-CoM- 

PLADTT. — Matters  which  are  proper  as  a  defense  should  be  set  up 
by  answer  and  not  by  way  of  cross-complaint  *  and  although  the 
pleading  setting  up  such  matters  is  denominated  a  cross-com- 
plaint, and  affirmative  relief  is  asked,  it  will  be  regarded  merely 
as  an  answer.' 

Y.  Pabtibs — Oga^yalaaati. — From  the  nature  of  the  pleading  any 
defendant  may,  in  a  proper  case,  file  a  cross-complaint,^  and  if  the 
right  of  action  is  vested  in  two  defendants  jointly,  a  cross-com- 
plaint can  only  be  maintained  by  them  jointly.* 

A  person  not  a  party  to  the  original  bil)  cannot  come  in  and 
file  a  cross-complaint  unless  he  has  plaintiffs  permission.  His 
remedy  is  by  original  suit.* 

Dcfndttti. — Parties  defendant  to  a  cross-complaint  are  as  neces- 
sary as  parties  defendant  to  an  original  complaint.^  And  all  par- 
ties to  the  original  complaint  whose  rights  are  sought  to  be 
affected  should  be  joined  as  defendants.® 

AddlBf  Btw  FMtiii. — As  has  been  said  before,  new  parties  may 
usually  be  brought  into  the  case  by  cross-complaint.* 

Dcfeoi  of  PtftlM. — If  there  is  any  defect  of  parties  to  a  cross-com- 
plaint, a  demurrer  thereto  must  specify  the  parties  improperly 
omitted.** 

VI.  ALLEGATI0B8— e«nondi7. — A  cross-com plaint,  like  an  original 
complaint,  must  state  facts  sufficient  to  entitle  the  pleader  to 
affirmative  relief,  and  it  cannot  be  helped  out  by  the  averments  of 
any  of  the  other  pleadings  in  the  action ;  it  must  itself  contain  all 
the  requisite  facts.** 

1.  Boland  v.  Roes,  120  Mo.  208;  Fitz-    of  the  purchase  price  already  paid,  on 
gerald  v.  CroM,  30  Ohio  St.  444.  the  ground  of  fraud  in  the  sale,  since  the 

5.  Shain  v.  Belvin,  79  Cal.  262;  Mills    contract  as  to  the  vendees  is  joint. 

T'.  Fletcher,   100  Cal.  142 ;  Wilson  r.        6.  Hillier  v.  Stewart,  26  Ohio  St.  659. 
Madison,  cc  Cal.  5;  Hills  V.Sherwood,        7.  Winslow  v,   Winslow,  52   Ind.  8. 
48  Cal.  380;  Miller  v.  Luco,  80  Cal.        8.  Winslow  v.  Winslow,  52  Ind.  8. 
2C7.  See  also  Chalmers  v,  Trent  (Utah,        9.  See  cases  cited  sufra  under  I.  Na- 

1895),  39  P^c.  Rep.  491.  iure  and  Object  of  Cross- Complaint. 

Matters  which  are  proper  as  a  defense        DlustratloiL — In    an    action    to    set 

will  not  be  turned  into  a  cross-com-  aside    a  guardian's    deed  to    property 

plaint  merely  by  a  prayer  for  affirma-  held  by  defendant,  defendant  may,  by 

tive  relief.     Doyle  r.  Franklin,  40  Cal.  cross -petition  against    mortgagees    of 

no;  Brannan   v.   Paty,  58  Cal.   330;  the  property  from  plaintiff,  bring  in  such 

Carpenter  v,  Hewel,  67  Cal.  590;  Shain  mortgagees  and  have  their  mortgages 

r.  Belvin,  79  Cal.  262.  set  aside.  Bunce  v,  Bunce,  59  Iowa  533. 

3.  Doyle  v.  Franklin,  40  Cal.   no;        In  an  action  on  a  note,  where  it  ap- 
Shain  v.  Belvin,  79  Cal.  362.  pears  that  a  right  of  subrogation  so 

4.  See  sufra^  I.  Nature  and  Object  exists  that  the   defendant  on    paying 
oj  Cross- Complaint,  the  money  will  have  a  cause  of  action 

6.  Godding  v.  Decker,  3  Colo.  App.  against  others,  he  may,  by  cross-peti- 
198,  in  which  it  was  held  that  where  an  tion,  bring  in  those  against  whom  the 
action  is  brought  to  recover  the  balance  cause  of  action  could  arise  in  his  favor, 
of  the  purchase  price  of  land  sold  to  Resor7\McKenzie,2  Disney  (Ohio)2io. 
two  persons  jointly ,  one  of  them  cannot  10.  Gardner  x\  Fisher,  87  Ind.  369. 
maintain  a  cross -complaint  for  one-  half        11.  California, — Kreichbaum  v.  Mel- 
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KftfetanM  Up  Voniaally  u  a  Dtfonst  which,  if  true,  might  have 
defeated  plaintiff's  action,  and  if  pleaded  by  way  of  cross-com- 
plaint might  have  entitled  defendant  to  affirmative  relief,  will  be 
regarded  only  as  a  defense.* 

BtteMMt  to  Original  Oomplalnt. — It  has  been  held,  however,  that,  for 
matters  of  mere  description  and  identification,  many  of  the  alle- 
gations of  the  complaint  in  the  original  action  may  be  referred  to.^ 

ton,  49  Cal.  55;  Collins  v.  Bartlett,  44  procure  and  tender  as  agreed.     Strat- 

Cal.  381 ;   Coulthurst  v.  Coulthurst  58  ton   v,  California   Land,  etc.,   Co.,   86 

Cal.  339 ;  Harrison  v,  McCormick,  69  Cal.  353. 

Cal.  618;  Brodrib  v.  Brodrib,  '56  Cal.  Croas  Complaint  Not  Aided  by  Agreed 
566;  Stratton  v,  California  Land,  etc.,  Statement  of  Faots — "In  considering 
Co.,  86  Cal.  353 ;  Peabody  v.  Prince,  78  the  cross-complaint  we  have  accepted 
Cal.  511;  Demartin  z\  Albert,  68  Cal.  as  true  all  its  allegations,  but  the 
277;  Winter  v.  McMillan,  87  Cal.  363.  agreed  statement  of  facts,  and  the  find- 
See  also  Gardner  t\  Fisher,  87  Ind.  369.  ing,  have  not  been  considered  in  con- 

Colorado. — Murray    v,    Hobson,   10  nection  with  the  cross-complaint,  for 

Colo.  66;  Marriott  v.  Clise,  la  Colo,  thej  cannot  be    regarded    as    adding 

561.  thereto  anjr  further  fact.    The  cross- 

Tndiana, — Conger  v.  Miller,  104  Ind.  complaint  must  fall    unless  it  is  sus- 

592 ;  Campbell  t'.  Routt,  42  Ind.  410;  tain  able  on  its  own  allegation  of  fact.'' 

Newcome  7'.    Dunham,    27  Ind.  285;  Collins  T^  Bartlett,  44  Cal.  381. 

Masters  xk  Beckett,  83  Ind.  595 ;  Ewing  Oomiilaint  and  Grots-Oomplalnt  Dla- 

zt.  Patterson,  35  Ind.  326;  Chaplin  v.  tingnUhed. — **  The  only  real  difference 

Baker,  124  Ind.  385;  Wood  v.  Hughes,  between    a    complaint    and    a    cross- 

138  Ind.  179;   Norris  r.  Norris,  3  Ind.  complaint    is,   that  the  first    is    filed 

App.    500;   Holland  v.    Holland,    131  by  the  plaintiff  and  the  second  by  the 

Ind.  106;  Kempshall  v.  East,  127  Ind.  defendant.     Both  contain  a  statement 

320;    Shoemaker  v.  Smith,  74  Ind.  71 ;  of  the  facts,  and  each  demands  afllirma- 

Gardner  f'.  Fisher,  87  Ind.  369;  Bran-  tive  relief  upon  the  facts  stated."     Ew- 

haro  V.  Johnson,  62  Ind.  259.  ing  v.  Patterson,  35  Ind.  326;  quoted  in 

Iowa. — Walker  V. Queal  (Iowa,  1894),  Conger  v.  Miller,  104  Ind.  592. 

58  N.  W.  Rep.  1083.  Adopting  Allegations  and  Prayer  of 

Oregon. — Scheifielin  v.  Weatherred,  Original   Petition. — A  defendant    may 

19  Oregon  172.  adopt  the  allegations  and  prayer  of  the 

Illustrations  —  Cross-Complaint    to  original  petition  as  part  of  his  cross- 

J^uiet     Title, — A    cross-complaint    to  petition.    Cavin  v.  Williams,  8  Bush 

quiet  title  to  real  estate,  to  be  sufficient  (Ky.)  346. 

within  and  of  itself,  must  state  all  such  1.  Brannan  v.   Paty,    58    Cal.    330; 

facts  as  are  required  in  a  complaint  for  Carpenter  v.  Hewel,  67  Cal.  590. 

the  same  purpose.    Conger  v.  Miller,  8.  Gardner  x\   Fisher,  87   Ind.  369 ; 

104  Ind.  592.  Anderson    v.  Wilson.    100    Ind.  402 ; 

Cross-  Complaint  to  Enforce  Spe-  Cookerly  r.  Duncan,  07  Ind.  332  ;  Coe 
cifi^  Performance. — When  the  cross-  v.  Lindley,  32  Iowa  437. 
complaint  of  the  defendants  in  an  Raferonoo  to  Gomplaint  for  Descrip- 
action  to  quiet  title  relies  upon  enforc-  tion  of  Land. — A  description  in  a  cross- 
ing specific  performance  of  a  contract  complaint  in  an  action  to  quiet  title, 
of  sale  between  the  plaintiff  and  an  in-  designating  it  as  the  real  estate  in  the 
dividual  purchaser,  under  allegations  complaint  mentioned,  is  sufficient.  Such 
showing  an  implied  trust  in  such  con-  a  reference  is  not  intended  to  supply  a 
tract  in  favor  of  a  corporation  under  needed  statement  of  fact,  but  is  for 
whom  the  defendants  claim,  the  cross-  identification  only.  Cookerly  r.  Dun- 
complaint  is  insufficient  to  warrant  a  can,  87  Ind.  332. 

decree  compelling  specific  performance,  Description  of  Instmment. — It  is  not 

if  it  does  not  allege  a  tender  of  the  bal-  necessary  to  set  out  in  a  cross-com- 

anceofthe  purchase  price,  but  relies  plaint  a' copy  of  a  written  instrument 

wholly  upon  the  failure  of  the  plaintiff  which  forms  the  basis  of  the  original 

to   procure  and  tender  a  title  agreed  action;  it  will  be  sufficient  for  the  cross- 

upon,  which  the  proof  shows  he  did  complaint  to  refer  to  such  instrument. 
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fliaglt  Panfnpb. — No  single  pleading  can  be  made  to  perform  the 
double  function  of  alleging  matter  in  bar  of  an  action  brought  by 
one  party  and  at  the  same  time  of  setting  up  a  cause  of  action  in 
favor  of  the  other,  and  hence  a  single  paragraph  of  answer  cannot 
be  both  a  cross-complaint  and  an  answer.^ 

8«ptnta  Blfhti,  Htw  Stated. — Though  separate  and  distinct  rights 
may  be  set  up  in  the  form  of  two  cross-complaints,  it  is  said  to  be 
the  better  practice  to  state  them  separately  in  one  cross-com- 
plaint, in  order  to  avoid  confusion.* 

Pnycr  for  B«il«f. — As  in  the  case  of  an  original  complaint  a  cross- 
complaint  must  contain  a  prayer  for  relief.' 

Vn.  FiLlire. — In  some  jurisdictions,  the  cross-complaint  either 
is  or  may  be  a  part  of  the  answer.^  If  the  cross-complaint  is  a 
separate  pleading,  the  proper  time  of  filing  it,  it  is  apprehended, 
is  at  the  time  of  filing  answer.* 

Aftar  th«  Im«  An  OloMd  it  is  discretionary  with  the  court  to  per- 
mit them  to  be  opened  and  a  cross-complaint  filed.® 

Aftar  OftvM  Sabmlttad. — And  it  has  been  held  that  the  court  may,  in 
its  discretion,  permit  an  amended  cross-complaint  to  be  filed  after 
the  cause  has  been  submitted  for  decision.^ 

Gardner  v,  Fisher,  87  Ind.  369 ;  Coe  v.  Not  Vltlatod  by  Imitropcr  Prtjer  for  Bo- 
Li  ndley,  32  Iowa  437.  lief. — A  cross-complaint  which  states  a 

1.  Anderson    Bldg.,  etc.,    Assoc,    v,  cause  of  action  is  not  insufficient  on 

Thompson,  88  Ind.  405;  Campbell  v.  demurrer  for  want  of  facts  t>ecau8e  de- 

Routt,    42    Ind.    410;     Thompson    v.  fendant  demands  more  relief  than  he  is 

Toohey,  71    Ind.  296;  State  Board  of  entitled  to.     A  bad  prayer  for  relief,  or 

Agriculture  v.  Gray,  54  Ind.  92 ;  Shain  a  prayer  for  improper  relief,  will  not 

r.  Belvin,  79  Cal.  262.  vitiate  a  pleading  otherwise  sufficient, 

niUBtration. — Thus,  where  the  para-  and  a  demurrer  to  a  pleading  for  want 

graphs  of  the  answer  severally  allege  a  of  facts  will  not  reach  objections  to  its 

cause  of  action   against   the   plaintiff  prayer  for  relief.     Mark  v.  Murphy,  76 

and  seek  affirmative  relief,  and  no  para-  Ind.  534. 

graph  of  the  answer  contains  a  general  Wlion  Croas-Gomiilaint  Hold  Bad  fte 

dental,  no  matter  set  up  therein  can  be  Ambiguity. — A  pleading  on  the  part  of 

used   as  a  defense   to  the   complaint,  a  defendant  not  showing  what  portions 

State  Board  of  Agriculture  v.  Gray,  54  of  it  are  intended  as  a  legal  defense  to 

Ind.  91.  a  complaint  in    ejectment,  and   what 

S.  Van  Bibber  v.  Hilton,  84  Cal.  585,  portions  are  intended  as  a  cross-corn- 

an  action  to  restrain  the  diversion  of  plaint,  will  be  held  bad  on  demurrer 

water  from   a  riparian   proprietor,  in  for  ambiguity.    O^Connor  v.  Fraaher, 

which  two  cross -com  plaints  were  filed,  53  Cal.  435. 

one  of  which  set  out  the  right  of  de-  4.  See  supra^  I.  Nature  and  Object 

fendants  to  the  reasonable  use  of  the  of  Cross-Complaint. 

stream  as  riparian  proprietors,  and  the  OroM-Oomplalnt  Not  Filed  after  Mo- 

other  their  right  to  the  use  of  twenty-  tion    to    Diamlsa. — A    cross-complaint 

five  inches  of  water  thereof  as  prior  should  not  be  filed  after  plaintiflf  has 

appropriators,  and  each  of  which  al-  moved   for  dismissal  of    the  original 

ieged  unlawful   acts  of  plaintiff  done  complaint,   and  if  so  filed  it  may  be 

and  threatened  in  interference  with  the  stricken  out.  Hinkel  v»  Donohue,  90 

rights  of  defendants,  and  asked  affirma-  Cal.  389. 

tive   relief    affecting    the   property   to  6.  See  article  Cross-Bills,  VII.  x, 

which  the  action  related.  ante. 

3.  Ringo  V.   Woodruff,  43  Ark.  469;  6.  Bever  v.  North,  107  Ind.  544 

Bullitt's  Kentucky  Code  1895,  §  97.  T.  Jackson  v.  Jackson,  94  Cal.  446,  in 

GroM- Complaint  Othorwiso   Suffloiont  which  it  was  held  that  the  action  of  the 

d82  Volume  V. 


Dafeet  of  Jiirisdiction.      CRO$S-COMPLAINTS.  Prooew. 

ym.  Defect  of  Jttbisdictiok  ok  Complaint,  whether  Cubed  bt 

CbobsCokplaiht. — If  a  complaint  does  not  contain  such  matters 
as  will  give  the  court  jurisdiction,  the  filing  of  a  cross-bill  sup- 
plies  the  defect  of  jurisdiction,  and  places  the  court  in  possession 
of  the  whole  cause  with  authority  to  grant  relief  to  the  party 
entitled  to  it.* 

IX.  FB0GS88. — Many  of  the  statutes  which  authorize  the  filing 
of  a  cross-complaint,  expressly  provide  for  the  service  of  process 
upon  the  defendants  to  the  cross-complaint.*  And  these  provi- 
sions are  recognized  and  enforced  by  the  courts  in  which  the  ques- 
tion of  service  of  process  has  arisen.* 

These  statutes,  however,  are  merely  declaratory  of  the  equity 
rule  relating  to  process  on  cross-bill,  and  service  of  process  is  nec- 
essary even  in  the  absence  of  express  statutory  provision  requir- 
ing it.**     But,  of  course,  if  the  dlefendants  voluntarily  appear,  no 

trial    court    in  allowing   an    amended  8.  California. — White  v.  Patton,  87 

cro86-complaint,  setting  up  fraud  in  the  Cal.  151. 

procurement  of  the  deeds  of  settlement,  Idaho. — Willman  f.  Friedman  ( Idaho, 

to  be  filed  after  the  case  had  been  sub-  1894),  38  Pac.  Rep.  937. 

mitted  for  decision,  and  in  refusing  to  Iowa, — Thode  v.    Spofford,  65  Iowa 

strike  out  the  testimony  of  the  defend-  394. 

ant  to  show  the  fraud  pleaded  in  the  Utah. — Chalmers    v.  Trent    (Utah, 

amended  cross-complaint  for  the  first  1895;,  39  Pac.  Rep.  488. 

time,  was   not  an  abuse  of  discretion,  Arkansaa. — Under  Mansfield*8  Dig., 

where  the  testimony  was  all  in,  and  the  §  5023,    authorizing    a    defendant    to 

amendment  was  made  to  conform  to  file  a  cross-complaint,  making  others 

the  proofs.  than  plaintiffs  parties,  who  are  tc  be 

1.  Radcliffe  v.  Scruggs,  46  Ark.  96;  summoned,  actually  or  constructively, 

Goodrum  v.  Ayers,  56  Ark.  93.     But  it  is  not  necessary  to  have  service  on 

for  the  chancery  rule  in  this  connec-  the  plaintiff    in    the    original  action ; 

tion,  see  article  Cross-Bills,  aw/^.  otherwise,  however,  as    to    codefend- 

a.  Oallfomla^  Idaho,  and  Utah — Serv-  ants.    Pillow  v.  Sentelle,  49  Ark.  430; 

ice   of   Process    Made   Necessary   by  Ringo  v.  Woodruff,  43  Ark.  469;  John- 

Statute.-^lX.  is  essential  that  the  cross-  son  v,  Meyer,  54  Ark.  437. 

complaint  be  served  upon  the  parties  Ohio. — Under  Ohio  statutes,  process 

afTected  thereby.    Code  Civ.  Pro.,  Cal.,  is  only  necessary  to  bring  in  parties  not 

4  442;  Rev.  Stat.  Idaho  1887,  ^4198;  already  in  court.     Brown  v.  Kuhn,  40 

Compiled  Laws  of  Utah  1888,  ^  3231.  Ohio   St.  468.    See  also  Thatcher   v. 

Arkansas. —  The    defendant     to     a  Dickinson,  3  Ohio  Cir.  Ct.  Rep.  144; 

cross-complaint    may    be    actually  or  Bukheimer  v,   Ashcraft,  2    Cine.    L. 

constructively  summoned,  and  defense  Bull.  (Ohio)  266. 

thereto  should  be  made  in  the  time  and  4.  Fletcher  v.  Holmes,  25  Ind.  458; 
manner  prescribed  in  regard  to  the  Joyce  v.  Whitnej*,  57  Ind.  550;  Bald- 
original  complaint  and  with  the  same  win  v.  Webster,  68  Ind.  133;  State  t>. 
rights  of  obtaining  provisional  remedies  Ennis,  74  Ind.  17;  Swift  i;.  Brumfield, 
applicable  to  the  case.  Stat.  Ark.  1894,  76  Ind.  472;  Patten  v.  Lane  (Neb. 
4  5712.  1895),  63  N.  W.  Rep.  938;  Hapgood  v. 

Iowa. — The  defendants  to  a  cross-  Ellis,  11  Neb.  131;  Cockle  Separator 

complaint  may  be  notified  as  in  other  Mfg.  Co.  t;.  Clark,  23  Neb.  702;  Carlow 

cases,  and    defense    thereto    shall    be  v.   Aultman,  28  Neb.  672;  Arnold  v, 

made  in    the    time   and  manner  pre-  Badger   Lumber  Co.,    36    Neb.    841 ; 

scribed  in  regard  to  the  original  peti-  Havemeyer  v.  Paul  (Neb.  1895),  63  N. 

tion  and  with  the  same  rights  of  obtain-  W.  Rep.  932. 

ing  provisional  remedies  applicable  to  Nebraska — Answer   in   Nature    of 

the  case.    Miller's   Code  of   Iowa,   ^  Cross-Petition. — Where  a    defendant 

2663.  files  an  answer  against  a  codefendant, 
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process  is  necessary.^ 

X«  AV8WBB. — Defendant  to  the  cross-complaint  is  entitled  to 
answer  it,*  and  to  a  reasonable  time  in  which  to  make  his  answer,' 
and  he  must  do  so  or  the  cross-complaint  will  be  taken  pro 
confessed  But  if  a  party  proceed  to  trial  as  though  his  cross-bill 
had  been  answered,  the  objection  that  no  answer  was  filed  is 
thereby  waived.*  And  if  a  pleading  is  improperly  styled  a  cross- 
complaint,  and  amounts  to  no  more  than  an  answer,  it  will  not  be 
treated  as  such  so  as  to  necessitate  an  answer.® 

XL  Sftect  07  D18MI88AL  07  COMFLAOTT.— A  cross^omplaint  is 
not. affected  by  a  dismissal  of  the  complaint,  but  remains  for  dis- 
position as  though  it  were  an  original  complaint,^  and  this  is  so 

seeking  to  enforce  certain  rights  against  Cockle  Separator  Mfg.  Co.  v,  Clark,  33 

his  property,  such  answer  is  in  the  nature  Neb.  703. 

of  a  cross- petition,  and  no  summons  is*  In  a  proceeding  for  foreclosure  of  a 

reciuired.    Cockle  Separator  Mfg.  Co.  mortgage,  a  cross- com  plaint  by  a  junior 

T'.  Clark,  23  Neb.  702.  mortgagee,  setting  up  his  mortgage  and 

Indiana — Qualification  of  RuU. — It  asking  affirmative  relief  under  it,  is  a 

is  not  necessary  to   issue  a  summons  new   and    substantive    pleading;    and 

on  a  cross-complaint    as    against  the  mortgagor    is    entitled    to  reasonable 

defendants  to  the  original   complaint,  time  to  answer  it.  Meredith  v.  Lackey, 

where  the  latter  discloses  the  character  16  Ind.  i. 

of  the  claim  of  the  cross-complainants,  4.  See  infra^  XII.  3.  Bvidencct  and 

and  fairly  informs  the  defendants  that  cases  cited. 

such  claim  will  be  adjudicated,  as  it  is  Snfflolanoy  of  Answer,  whan  Hot  Con- 

theirduty  to  take  notice  without  further  aldarad. — Where  a  cross-complaint   is 

process  of  all  the  proceedings  in  the  totally  insufficient  and  without  founda- 

cause.  Pattison  v.  Vaughan,  40 1 nd.  253;  tion,  the  sufficiency  of  an  answer  thereto 

Bevier  V.  Kahn,  III  Ind.  200.   See  also  will  not    be  passed  upon.     Wood   v. 

Nofsinger  v»  Reynolds,  53  Ind.  318.  Beasley,  107  Ind.  37. 

Exceptions  to  Rule,— In  Missouri  the  Whan  Answer  Considered  Answer  to 

service  of  process  is  unnecessary,  but  it  Gross -Complaint. — Where    an    answer 

is  customary  to  afford  ample  time  to  a  has  been  filed  by  a  defendant,  and  on 

codefendant  to  answer  as  to  the  relief  its  face  it  is  uncertain  whether  it  was 

sought    Tucker  v.  St.  Louis  L.  Ins.  intended  as   an  answer   to  the  com- 

Co.,  63  Mo.  595 ;  Bobb  v.  Wolff,  54  Mo.  plaint  only,  or  to  that  of  a  cross-com- 

App.  515.  plaint     by    a    codefendant,    and    the 

1.  Russell  V.  Lamb,  82  Iowa  ^58.  plaintiff   in    the    cross -complaint,  re- 

S.  Meredith  v.  Lackey,  16  Ind.  i ;  garding  it  as  an  answer  to  his  cross- 
Campbell  V,  Savaffe,  3^  A.rk.  678;  complaint,  files  a  reply  accordingly, 
Cockle  Separator  Mfg.  Co.  v.  Clark,  the  answer  must  be  held  to  apply  to 
33  Neb.  702.  the   cross -complaint  as  well  as  to  the 

Bight  to  Answer  Oross-ComiOalntnnder  original  complaint,  and  constitutes  an 

Statutes.— The  parties  to  a  cross -com-  appearance    by   the  defendant  to  the 

plaint  may  demur  or  answer  thereto  cross-complaint    of    his    codefendant 

as    to  the  original   complaint    Code  Bradley  v.  Indianapolis  Builders',  etc. 

Civ.    Pro.,  Cal.,  ^   44^  i     R^^*    Stat.  Assoc.,  38  Ind.  loi. 

Idaho  1887,  k  419^1  Compiled  Laws  of  6.  Hervey  v.  Savery,  48  Iowa  313. 

Utah  188S,  f  3231.  6.  Harrison  r.  McCormick,  69  Cal. 

What  Defenses  may  Be  Interposed. —  616;  Shain  v.  Belvin,  79  Cal.  362;  Ban- 
Where  a  cross-petition  is  filed,  the  ning  v.  Banning,  80  Cal.  271.  See  also 
plaintiff  may  interpose  any  defense  to  Carroll  v.Girard  F.  Ins.  Co.,  72  Cal.  297; 
defendant's  action  which  he  could  have  Thompson  v,  Thompson,  52  Cal.  154. 
pleaded  had  defendant  first  brought  7.  Watts  v,  Sweeney,  127  Ind.  116; 
action.  Willard  v.  Wright,  81  Iowa  Bradford  v.  Hamilton,  7  Tex.  55 ;  Hin- 
714.  kel  t;.  Donohue,  90  Cal.  389;  Mott  v, 

S.Meredith  v.  Lackey,  16  Ind.   i;  Mott,82  Cal.  413;  Thompson  t\Spraig, 
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even  although  the  plaintiff  is  nonsuited  upon  the  motion  of  the 
defendant.^ 

Xn.  The  Eeaxino— 1.  Causes  Ordinarily  Heard  Together.— The 
original  complaint  and  cross-complaint  are  usually  considered  to 
constitute  one  cause,  and  are  heard  together  in  order  that  one 
judgment  may  be  rendered  in  both,  which  will  embody  all  the 
points  adjudicated  in  both  actions.* 

VadAT  8011M  GfamuBiUiioM,  however,  the  case  made  by  the  cross-com- 
plaint or  cross-petition  may  be  heard  first.' 

2.  Crofls-Complaint  Hot  Heoessarily  a  Stay. — In  some  of  the  juris- 
dictions where  cross-complaints  obtain,  it  is  provided  by  statute 
that  the  filing  of  a  cross-complaint  shall  not  operate  to  delay  the 

66  Cal.  350 ;  Pickett  v,  Ferguson,  45  niuitratlon.  —  A  conveyed  to  B, 
Ark.  177;  Foster  V.  Ellsworth,  71  Iowa  •through  an  inadvertence  and  mistake 
362;  Spearing  v.  Chambers,  25  Iowa  and  without  consideration,  her  joint 
99;  Cramer  v.  Clow,  81  Iowa  2^5;  interest  in  certain  land.  B,  with  war- 
Russell  V.  Lamb,  82  Iowa  558.  See  rantj,  conveyed  the  land  to  C  in  fee. 
also  James  v.  Center,  53  Cal.  31.  For  An  action  was  brought  by  A  against  B 
effect  of  dismissal  of  complaint  or  and  C  to  set  aside  the  deeds  to  B  and 
counterclaim,  see  article  Set- Off  C  as  to  her  undivided  interest.  B  filed 
AND  Counterclaim.  a  cross-complaint  against  C  to  correct 

niufltratlon. — In  a  suit  to  foreclose  a  the  deed  to  him,  which,  by^mistake,  de- 
mortgage,  a  dismissal  of  the  complaint  scribed  a  greater  interest  than  the  par- 
does  not  carry  with  it  a  cross- com-  ties  intended.  Both  complaints  alleged 
plaint  setting  up  possession  and  title  in  that  C  had  full  knowledge  of  the  mis- 
plaintiff  therein  and  asking  to  have  take  in  the  deed  from  A  conveying  her 
title  quieted.  Watts  v,  Sweeney,  127  interest.  It  was  held  that  the  matter 
Ind.  116.  averred  in  and  the  relief  sought  by  the 

DiamiMal  of  Oomplaint  before  FUlng  cross-complaintwere  so  intimately  con- 
of  GroBa-Comidaliit. —  Where  plaintiff  nected  with  the  subject  of  the  principal 
has  filed  dismissal  before  service  of  suit  that  the  whole  might  be  litigated 
summons  or  appearance  of  defendant,  together,  and  that  C  was  not  entitled  to 
and  served  and  nled  notice  of  a  motion  a  separate  trial  of  issues  on  cross-bill, 
to  strike  out  an  answer  thereafter  filed.  Dice  v,  Morris,  32  Ind.  283. 
and  for  the  entry  of  a  judgment  of  dis-  How  Iuum  on  CroaB-CompUiInt  Made 
missal  nunc  pro  tunc,  as  of  date  of  Up. — In  making  up  of  issues  and  trial  of 
filing  of  the  dismissal,  he  cannot  be  de-  questions  of  fact,  the  court  is  governed 
prived  of  his  rieht  to  the  judgment  of  by  same  principles  of  law  and  rules  of 
dismissal  by  the  filing  of  a  cross-  practice  as  with  an  original  complaint, 
complaint  by  the  defendant  before  the  Ewing  v,  Patterson,  35  Ind.  326;  Tip- 
hearing  of  the  motion,  and  the  court  pecanoe  County  v.  Lafayette,  etc.,  R. 
should  grant  the  motion  and  strike  the  Co.,  50  Ind.  85. 

.cross -complaint,  as  well  as  the  answer,  Wlien  Verdict  of  Jury  AdTlsory  Only, 

from   the  files.    Hinkel   v.   Donohue,  — In   an  action  of  ejectment,  where  a 

90  Cal.  389.  defendant    files  a  cross-complaint  for 

DJ^mliaal     after     CroM  -  Complaint  the  specific  performance  of   a    parol 

Stricken    Out.  —  When  a  cross-com-  contract  for  a  lease  of  the  land  in  con- 

plaint  has  been  stricken  from  an  an-  troversy,  the  issues  so  raised  constitute 

swer,  leaving  therein  matters  of  defense  a  case  in  equity,  and  the  verdict  of  a 

only,  the  plidntiff  may  dismiss  the  case  jury  thereon  is  merely  advisory,  and 

at  any  time  before  the  trial,  on  pay-  may  be  disregarded  by  the  court.  Hag- 

ment  of  costs.    Thompson  v,  Spraig,  gin  v.  Raymond,  67  Cal.  302. 

66  Cal.  350.  8.  Massie  v.  Stradford,  17  Ohio  St. 

1.  Warner  v,  Darrow,  91  Cal.  300.  596,  in  which  it  was  held  that  w^here,  in 

8.  McKay  f.  Simpson,  3  Thomp.  &C.  an  action  of  trespass  to  land,  the  de- 

(N.  Y.)  65 ;  Dice  v.  Morris,  32  Ind.  28j.  fendant  made  the  party  under  whom 

$ee  also  Thiebauc)  v.  Tait,  138  Ind.  238.  he  claimed  a  defendant,  and  the  latter, 
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trial  and  decision  in  the  original  action.^  These  statutes  are 
merely  declaratory  of  an  old  equity  rule,  and  it  is  apprehended 
that  the  filing  of  a  cross-complaint  will  not  operate  to  stay  the 
proceedings  on  the  original  complaint,  if  there  has  been  delay  in 
the  filing.* 

3.  Evidence. — Where  a  cross-complaint  is  not  answered  the  mat- 
ters therein  stated  will  be  taken  pro  confesso,^  But  if  answer  to 
the  cross^omplaint  is  filed,  defendant  is  not  entitled  to  a  judg- 
ment on  the  pleadings,  if  the  answer  of  the  plaintiff  states  facts 
which  are  inconsistent  with  the  allegations  thereof,  and  which,  if 
true,  would  defeat  the  right  of  the  defendant  to  recover.* 

Xin.  Appeal. — In  the  absence  of  statutes  providing  otherwise,* 
no  appeal  will  lie  from  an  interlocutory  judgment  on  a  cross-com- 
plaint.® 

by  cross-petition,  set  up  his  equitable  a  cross-petition  in  an  action,  the  peti- 
ownership  of  the  land  and  asked  for  a  tion,  so  far  as  it  states  facts  amounting 
decree  with  a  legal  title  and  that  the  to  an  answer,  should,  for  the  purpose 
action  for  trespass  be  enjoined,  the  is-  of  making  evidence  admissible,  be  re- 
sues  as  to  the  trespass  should  be  staj'ed  garded  as  answer, 
till  the  case  made  by  the  cross- petition  4.  Pfister  v.  Wade,  69  Cal.  133. 
is  determined.  V^here  a  cross-petition  sets  up  a  me- 
Separate  Hearing  when  lasues  Are  chanic's  lien,  and  prays  for  a  foreclo- 
OompUcated. — When  the  issues  pre-  sure  of  the  same  and  a  sale  of  the  prem- 
sented  by  a  cross- petition  are  com-  ises  therein  described,  and  an  answer  is 
plicated  and  important,  the  case  is  a  filed  containing,  among  other  things,  a 
proper  one  to  be  docketed  as  a  sepa-  general  denial,  and  upon  the  trial  the 
rate  action,  under  section  119  of  the  court  permits  the  answer  to  be  amend- 
code.  McGregor  v,  Ellis,  2  Disney  ed  so  as  to  allege  the  abandonment  of 
(Ohio)  396.  work  upon  the  building  in  the  place  of 

1.  Arkansas. — The  filing  and  prose-  its  completion,  the  answer  on  file  will 
cution  of  the  cross-complaint  shall  not  be  regarded  as  putting  in  issue  the 
delay  the  trial  and  decision  of  the  orig-  amendment  to  the  cross-petition;  and, 
inal  action,  when  a  judgment  can  be  therefore,  when  the  court  and  parties 
rendered  therein  that  will  not  prejudice  proceed  with  the  trial  as  if  the  alleged 
the  rights  of  the  parties  to  the  cross-  abandonment  were  one  of  the  issues  of 
complaint.   Stat,  of  Arkansas,  1894,  ^  the  case,   the  failure  of  the  court  to 

I                                     5712.  permit  the  filing  of  a  new  denial  is  not 

lotva, — The  cross-petition  shall  not  erroneous  or  prejudicial.    Great  Spirit 

delay  the  original  action,  when  a  judg-  Springs  Co.  v.  Chicago  Lumber  Co., 

ment  may  be  rendered  thereon  which  47  Kan.  672. 

will  not  prejudice  the  rights  of   the  Eyldence  AdmUiBlble    under   Anever 

parties  to   a  cross -petition.      Miller's  to  Cross-Gomplalnt. — Under  an  answer 

I                                     Code  of    Iowa,   §   2663 ;    Spearing  f .  to  a  cross-complaint  the  plaintiff  may 

I                                     Chambers,  25  Iowa  99.  give  any  evidence  that  will  countervail 

!                                         C?>JiV?.— See   Wilkins   v.   Ohio    Nat.  it.    Cofton   Land,  etc.,  Co.  v.  Raynor, 

Bank,  31  Ohio  St.  565.  57  Cal.  588. 

Indiana, — See  Joyce  v.  Whitney,  57  5.  Iowa — Statutory  Change  of  Rule, — 

'                                     Ind.  550;  Chrisman  v.  Perrin,  67  Ind.  Under  Iowa  Code,  ^  3164,  which  au- 

586.  thorizes  an    appeal    from    '*an  order 

2.  See  ante,  article  Cross-bills,  XV.  made  affecting  a  substantial  right  in  an 
The  Hearing,  2.  Cross-bill  Not  Nee-  action,  when  such  order  in  effect  de- 
essarilya  Stay.  termines    the    action,  and  prevents  a 

8.  Herold    v.   Smith,  34    Cal.    122;  judgment  from  which  an  appeal  might 

Rudy  V.  Austin,  56  Ark.  73;  Brown  v.  be  taken,"  an  appeal  lies  from  an  order 

Barngrover,  82  Iowa  204.  But  see  Hunt  striking  a  cross- petition  from  the  files. 

V.  Makemson,  56  Tex.  9,  in  which  it  State  Bank  v.  Christ,  82  Iowa  56. 

wa3  held,  where  there  is  no  answer  to  6.  Stockton    Combined    Harvester, 
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After  a  final  judgment  has  been  rendered,  disposing  of  both 
causes,  and  an  appeal  is  taken  only  from  so  much  of  the  judg- 
ment  as  disposes  of  one  of  the  causes,  no  errors  in  the  judgment 
or  decree  on  the  other  cause  can  be  noticed  and  remedied  at  the 
instance  of  the  party  not  appealing  -}  but  it  has  been  held  that 
an  appeal  from  a  judgment  on  one  of  the  causes  brings  up  the 
whole  case  and  all  the  issues  joined,  so  far  as  the  consideration  of 
the  particular  judgment  appealed  from  is  concerned,  and  that  in 
deciding  the  questions  raised,  the  court  will  explore  the  whole 
record  in  order  to  arrive  at  the  correct  conclusion.* 

etc.,  Works  v.  Glen's  Falls  Ins.  Co.,  98  right  demanded.     Brown  v»  Kuhn,  40 

Cal.  557,  in  which  it  was  held  that  an  Ohio  St.  468. 

intermediate  judgment,  denying  relief  1.  Cowger  v.  Land,   xi2  Ind.  263; 

upon  a  cross-complaint  purporting  ta  Mahaffy   v.  MahafFyr,  63  Iowa  55,  in 

dispose  of  only  one  of  the  defenses  to  which  it  was  held  that  where  a  judg- 

an  action,  is  not  a  final  judgment  from  ment  was  rendered  on  petition  and  cross- 

which  an  appeal  can  be  taken,  and  such  petition,  and  only  plaintiffs  appealed,  so 

an  appeal  must  be  dismissed.  much  of  the  judgment  as  was  an  adjudi- 

Where  a  case  made  by  the  original  cation  against  defendant,  on  the  claim 

petition  is  triable  by  jury,  yet,  if  matter  set  up  by  the  cross- petition,  could  not  be 

set  up  in   a  cross-petition  constitutes  reviewed  upon  her  request.    This  could 

an  equitable  cause  of  action  which,  if  only  be  done  on  appeal  by  her. 

established,    extinguishes  and    super-  2.  Cowger  r.  Land,  x  12  Ind.  263. 

sedes  the  case  made  in  the  petition,  the  Errors,  How  Raseryed. — An  order  dis- 

issues  taken  on  such   new   matter  are  missing  across  complaint  and  directing 

triable  by  the  court  and  the  decree  a  judgment   for  plaintiff  will   not  be 

rendered  thereon  is  appealable.  Massie  reviewed  on  appeal  from  a  judgment,  in 

V.  Stradford,  17  Ohio  St.  597;  Taylor  the  absence  of  a  bill  of  exceptions  as 

V.  Leith,  26  Ohio  St.  426;  BuckneV  z\  statement    on    appeal.      Stoddart     r. 

Mear,  26  Ohio  St.  514;  Dodsworth  v.  Burge,  53  Cal.  394.    But  see  Egolf  v. 

Hopple,  33  Ohio  St.  16.  Bryant,  63  Ind.  365. 

Where  a  petition  in  a  civil  action  Theory  on  WUch  Oase  Tried  Not  to  Be 

made  a  case  for  equitable  relief  only,  CliaxLged  on  Appeal. — Where  defendant 

and    the    issues  actually  submitted  to  styles  his  answer  a  counterclaim  and 

and  determined  by  the  court  were  such  not  a  cross -com  plaint,  and  the  cause  is 

that  neither  party  was  of  right  entitled  tried  on   that  theory,   he   cannot,   on 

to  a  jury,  an  appeal  carried  up  all  the  appeal,  assert  that  his  answer  was  after 

issues  so  tried    and    determined,    al-  all    a    cross- complaint,   and    that,   its 

though  as  between  some  of  the  defend-  allegations    not    having    been  denied 

ants  there  were  other  issues  made  by  by  plaintiff,   he    is  entitled    to   judg- 

cross-petition,  answer  and  reply,  upon  ment.    McAbee    v,    Randall,  41  Cal. 

which  a  jury  trial  might  have  been  of  137. 
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See  BXAMINA  TION  OF  WITNESSES. 


CROSS-LIBEL. 


See  ADMIRALTT,  vol.  i, p.  27*. 


CROSSINGS. 

By  Malcolm  Taylor. 

I  PBBLnmrABT,  688. 

n.  PABTIE8,  689. 

in.  ALLEOATIOK8  07  Heouoevcs,  689. 

1 .  In  Giving  Signals ,  689. 

2.  In  Speed  of  Trains,  689. 

3.  In  Construction  of  Crossing,  690. 

4.  In  Leaving  Cars  on  Track,  690. 

5 .  Of  Particular  Acts  of  Negligence,  690. 

IV.  SEBirTTnrG  CioKTBiBirTOBT  Heouoevoe,  691. 

Y.  DS8CBIPTI0V,  691. 

1 .  Of  Crossing,  69 1 . 

2.  Of  Trains  and  Railroad,  691. 

TI.  Cbossdio  07  Two  Sailboaimi,  691. 

Vn.  ALLEGATIOK8  AHD  PB007,  692. 
ym.  iKSTBirCTIOKS,  693. 

L  PBELDmrABT. — ^The  following  article  embraces  matters  of 
pleading  and  procedure  in  actions  for  damages  for  injuries  to  per- 
son or  property  received  at  railroad  crossings,  and  qui  tarn  actions 
against  railroad  companies  to  recover  penalties,  imposed  by  statute, 
for  failure  to  give  warning  of  the  approach  of  trains  at  highway 
crossings.* 

1.  As  to  procedure  arising  in  litiga-     road  across  the  tracks  of  another,  see 
Uon  over  the  construction  of  one  rail-     article  Railroads. 
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n.  Pabteis — ^Agtinit  WhMA. — ^Where  two  or  more  railroads  use 
the  same  crossing,  a  gateman  being  employed  by  one  of  them,  an 
action  for  injuries  received  at  the  crossing  may  be  brought  against 
the  company  that  employs  the  gateman,  although  the  injuries 
were  caused  by  a  train  on  one  of  the  other  roads.^ 

m.  ALUseATiOHS  OF  NSOLI0SHCB — 1.  In  Oiving  Signah.— In  cases 
of  negligence  arising  from  failure  to  give  the  usual  signals  at 
crossings,  it  is  sufficient  to  allege  that  the  defendant  negligently 
failed  to  ring  the  bell  and  sound  the  whistle,  without  giving 
further  particulars.* 

8.  In  Speed  of  Traini. — Nor  do  allegations  as  to  the  speed  of 
trains  need  to  be  more  specific  than  a  general  averment  that  the 
speed  was  negligent,  reckless,  dangerous,  or  unusual.^ 

1.  Brow  V,  Boston,  etc.,  R.  Co.,  157  viz.,  ringing  a  bell  or  sounding  a  whis- 
Mas8.  399.  In  this  case  the  tracks  of  tie.  Here  the  specific  act  of  negligence 
the  A,  B, and  C  railroads  crossed  a  street  is  pointed  out,  and  evidence  was  intro- 
at  grade,  and  were  protected  by  one  set  duced  tending  to  sustain  the  averment 
of  gates  under  charge  of  a  gateman  in  This  averment,  with  allegation  of  con- 
the  employ  of  the  A  company.  Plain-  sequential  injury,  in  our  opinion,  was 
tiff 's  injuries  were  caused  by  the  neg-  sxifficient,  and  entitled  the  plaintiff  to 
ligence  of  the  gateman  in  raising  the  introduce  evidence,  under  the  plea  of 
gate  on  the  approach  of  a  train  belong-  the  defendant,  in  support  thereof." 
ing  to  the  C  railroad.  There  was  no  KaauebuMtU. — Under  Mass.  Stat, 
contract  between  the  companies  as  to  1874,  c*  37^1  §  '^i  ^^  must  be  alleged 
the  gateman,  but  part  of  the  wages  were  that  the  statutory  signals  required 
paid  by  the  B  and  C  companies.  It  were  not  given,  and  that  such  neglect 
was  held  that  the  plaintiff  might  bring  by  the  defendant  contributed  to  the  in- 
sult against  the  A  company,  who  em-  jury.  Wright  v,  Boston,  etc.,  R.  Co., 
ployed  the  gateman.  129  Mass.  440. 

DlinoiB— ^«f    Tarn  Action,— In  Illi-  Hew  York.— Under  the    New   York 

nois,  a  qui  tarn  action  against  a  railroad  statute,  which  requires  a  bell  to  be  rung 

company,  for  failure  to  give  warning  of  or  whistle  to  be  sounded   while  ap- 

the  approach  of  train  at  crossing,  by  proaching  a  crossing,  a  complaint  is 

ringing  the  bell  or  sounding  the  whistle,  bad  on   demurrer  which  fails  to  show 

as  required  by  statute,  may  be  brought  positively  that  the  omissions  Qpcurred 

by  any  informer,  in  his  own  name  or  in  while    approaching   the  crossing,  and 

the  name  of  the  people,  as  well  as  by  that  such  was  the  case  cannot  be  shown 

the  state's  attorney.    Toledo,  etc.,  K.  by  argument  or  inference.     Wilson  v, 

Co.   ^^   Foster,  43  III.  480.     See  also  Rochester,  etc.,  R.  Co.,  16  Barb.  (N. 

dictum  of  Walker,  C.  J.,  in  Chicago,  Y.)  167;  Gridlej,  J. ,  dissemtin^r, 

etc.,  R.  Co.  V.  Howard,  38  111.  415.  8.  Lehnertz  i>.  Minneapolis,  etc.,  R. 

2.  Pittsburgh,  etc.,  R.  Co.  v.  Martin,  Co.,  31  Minn.  319,  15  Am.  &  Eng.  R. 
82  Ind.  476,  8  Am.  &  Eng.  R.  Cas.  353;  Cas.  370;  Illinois  Cent.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.  7^  Miller,  46  Slater,  129  III.  91,  o^rminj' 38  III.  App. 
Mich.  532,  6  Am.  &  Eng.  R.  Cas.  89.  73;  Pittsburgh,  etc.,  R.  Co.  v,  Martin, 
In  this  case  Marston,  C.  J.,  said:  82  Ind.  476,  8  Am.  &  Eng.  R.  Cas. 253. 
**  The  declaration,  it  is  said,  is  defective  In  the  case  of  Chicago,  etc.,  R.  Co. 
in  not  averrins  specifically  the  negli-  v,  Spilker,  134  Ind.  380, 55  Am.  &  Eng. 
genceof  the  defendant  which  caused  the  R.  Cas.  200,  the  declaration  averred 
injury.  The  declaration  is  that  at  a  that  the  train  was  running  at  a  dan- 
certain  time  and  place  the  defendant  gerous,  reckless,  and  unusual  rate  of 
negligently  and  carelessly  drove  a  cer-  speed,  to  wit,  fifty  miles  an  hour,  at 
tain  locomotive  upon  and  along  the  the  time  it  struck  the  wagon  in  which 
railroad  up  to,  upon,  and  across  a  cer-  the  plaintiff  was  driving,  and  injured 
tain  public  highway,  at  the  crossing  of  her,  and  that  the  defendant's  agents, 
the  same  and  the  said  railroad,  without  when  approaching  such  crossing,  never 
giving  the  necessary   statutory  signals,  attempted  to  check  their  speed  or  stop 
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OoM^Mj'i  BmlM. — In  an  action  for  injuries  caused  by  the  misman- 
agement of  carsi  it  is  not  necessary  to  allege  the  rules  of  the  rail- 
road company  in  regard  to  the  management  of  its  trains.  ^ 

8.  la  Construotion  of  CroMuig. — When  the  negligence  complained 
of  consists  in  the  faulty  construction  of  the  crossing,  a  general 
allegation  that  the  injury  was  caused  thereby  is  sufficient* 

4.  In  Leaving  Can  cm  Traok. — A  good  cause  of  action  against  a 
railroad  company  is  stated  when  the  declaration  alleges  that  the 
defendant  negligently  left  its  cars  upon  the  track,  so  as  to  obstruct 
the  crossing,  and  thus  caused  injury  to  the  plaintiff.' 

5.  Of  Particiilar  Aots  of  Vegligenoo*— Although  it  is  always  nec« 

the  train,  but  csrelMsljr,  recklessly,  and  what  particular  defect  has  brought 
negligently  ran  it  at  said  dangerous,  about  the  disaster  by  which  he  is  in- 
reckless,  and  unusual  rate  of  speed  of  jured.  *  *  •  To  require  him  to  specify 
fifty  miles  an  hour,  over  and  across  the  cause^  or  causes  of  these,  or  any 
said  street,  where  a  great  many  per-  other  accidents  produced  by  the  neglt- 
sons  were  constantly  passing  and  cross-  gence,  would,  in  many  cases,  be  to  re- 
ing.  This  was  held  sufficient  on  de-  quire  an  impossibility,  and  amount  to 
murrer,  and  a  rehearing  was  denied.  a  denial  of  justice.    But  such  things 

Motleeof  Aeliaaoe  on  (Sty  Ordlnuioe. —  are  or  should  be  known  to  the  railroad 

A  complaint,  after  setting  out  in  full  company,  and  it  does  not  require  much 

a  city   ordinance  prohibiting  the  run-  particularity  in  pleading  to  put  it  on 

ning  of  trains  faster  than  ten  miles  an  notice  as  to  what  negligence  is  laid  to 

hour,  and  then  alleging  that  the  cars  its  charge.'* 

were  run  at  a  great  and  unlawful  rate  Oonnectleut. — Under  Gen.  Stat.,  p. 
of  speed,  in  conseouence  of  which  the  232,  ^  10,  which  declares  that  a  rail- 
injury  was  caused,  and  that  the  de-  road  company  shall  be  liable  for  in- 
fendant  was  negligent  in  thus  running  juries  received  by  reason  of  the  defect- 
at  a  greater  rate  than  was  allowed  by  ive  condition  of  a  crossing  placed  by 
such  ordinance,  sufficiently  notifies  the  a  railroad  upon  any  highway,  the  rail- 
defendant  that  the  plaintiff  relies  upon  road  is  still  liable,  though  the  highway 
the  breach  of  such  ordinance  as  a  was  built  after  the  railroad,  and  the 
cause  of  action.  Atchison,  etc.,  R.  Co.  railroad  not  technically  constructed 
V.  Feehan,  47  III.  App.  66,  affirmed  in  thereon ;  and  it  is  not  necessary  to  al- 
149  III.  203.  lege  that  the  highway  was  constructed 

1.  Gtilf,  etc.,  R.  Co.  V.  Smith  (Tex.  after  the  railroad  track  had  been  laid. 

Civ.  App.  1894),  26  S.  W.  Rep.  644,  Allen    v.    New    Haven,    etc.,   Co.,  50 

which  was  a  case  of  injuries  received  Conn.  215. 

from  the  careless  handling  of  cars  in  8.  Young  r.  Detroit,  etc.,  R.  Co.,  56 

making  "  flying  switches."  Mich.  A30, 19  Am.  &  Eng.  R.  Cas.  417. 

S.  Lake  Shore,  etc.,  R.  Co.  v.  Mc-  Nor  is  it  necessary  in  such  an  allega- 

Intosh  (tnd.  1894),  38  N.  £.  Rep.  476;  don  to  specify  the  particular  employees 

Lehnerta  t\  Minneapolis,  etc.,  K.  Co.,  who  left  the  cars  upon  the  track,  nor 

31  Minn.  219,  15  Am.  &  Ens.  R.  Cas.  the  duties  of  the  employees  in  respect 

370,  /o/hivin^rA Adden  Vt  Mmneapolis,  to  the  management  ot  the  cars.     Pitts- 

etc,  R.  Co^  30  Minn.  45^.  burgh,  etc.,  R.  Co.  7;.  Kitley,  118  Ind. 

In  East  Line,  etc.,  R.  Co.  v.  Brinker,  152,  37  Am.  &  Ens.  R.  Cas.  511. 

68  Tex.  500,  the  allegation  was  that  the  When  the  complaint  alleges  that  the 

crossing  had   not  been   properly  pre-  plaintiff's  horse  became  fr&htened  at 

pared,  nxed,  or  kept  in  repair,  and  that  cars   left   standing  at  a  hi^way  over 

it  was  rotten  and  otherwise  defective  which  the  plaintiff  was  lawfully  driv- 

and    insufficient.     In  speaking  of  the  ing,  it  is  sufficient,  without  averring  that 

sufficiency    of    this    allegation.   Chief  there  was  anything  peculiar  about  the 

Justice  Willie  said  :  ^  A  plaintiff  is  not  cars   which   would    tend    to    frighten 

ordinarily  presumed  to  know  the  con-  horses.     Such  a  complaint  is  not  sub- 

ditiob  of  the  track,  machinery,  cars,  and  ject  to  demurrer.      Pittsburgh,  etc^  R* 

e<;|uipage  of  a  railroad,  so  as  to  specify  Co.  v,  Kitley,  118  Ind.  152. 
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essary  in  actions  for  injuries  at  crossings  to  allege  that  the  conduct 
of  the  defendant  was  negligent  or  careless,  yet  it  seems  not  to  be 
necessary  to  allege  at  length  the  physical  facts  on  which  the 
action  is  founded.  But  on  this  question  there  is  some  difference 
of  opinion.*  See  also  articles  Legal  Conclusions  ;  Negligence. 
PraSaatt  teuo. — Allegations  of  negligence  must  show  that  such 
negligence  was  the  proxiihate  cause  of  the  injury.* 

IV.  BEBlTTTIve  OOHTBIBITTOBT  NEeuOEVCS.— There  is  a  wide 
variety  of  opinion  in  the  various  jurisdictions  as  to  the  necessity 
for  the  plaintiff  to  negative  contributory  negligence  in  his  com- 
plaint. For  a  thorough  discussion  of  the  subject,  the  reader  is 
referred  to  the  article  on  Contributory  Negligence,  ante,  p.  i. 

V.  Sescbiptiok— 1.  Of  CrosBmg. — The  declaration  should  describe 
the  crossing  with  sufficient  minuteness  to  identify  it ;  and  where 
there  is  any  reason  why  a  particular  crossing  is  more  dangerous 
than  others  such  additional  danger  should  be  averred  and  proved.^ 

2.  Of  Trains  and  Bailroad — dnl  Tam  AoOou. — In  qui  tarn  actions 
against  a  railroad  company,  for  failure  to  give  signals  at  a  crossing, 
it  is  not  necessary  to  specify  in  the  declaration  on  what  trains  the 
omission  occurred.* 

▼L  CBOflsnro  or  Two  Sahboads. — In  a  suit  between  two  rail- 
roads,  where  the  plaintiff  has  been  compelled  to  pay  damages  to 
its  passengers  by  reason  of  a  collision  with  the  defendant  com- 

1.  Clark  V.  Chicago,  etc.,  R.  Co.,  28  In  Massachusetts  the  declaration,  un- 
Minn.  69.  The  declaration  in  this  case  der  Stat.  1874,  must  show  that  the  acci- 
ran  as  follows :  That  *'  the  defendants  dent  occurred  on  a  highway  crossing 
herein,  by  the  culpable  carelessness,  at  grade.  Wright  v.  Boston,  etc.,  R. 
negligence,  unskilfulness,  and  misoian-  Co.,  129  Mass.  440.  And  failure  to 
agement  of  said  defendants  and  their  make  such  allegation  defeats  recovery, 
employees,  wrongfully  ran  a  locomo-  Allerton  v,  Boston,  etc.,  R.  Co.,  146 
tive,  with  a  train  of  cars  thereto  at-  Mass.  241. 

tached,  used  and  employed    by  said  Qui  Tarn  Actions. — In  an  action  un- 

defendants  in  operating  said  railroad,  der  statute  against  a  railroad  company, 

against  plaintifTs  said  horses,  and  threw  for  failure  to  sound  the  whistle  or  ring 

them  down,  killing  one  of  them   im-  the  bell  on  approaching  a  crossing,  it  is 

mediately,  and  so  severely  injuring  the  not  sufficient  to  allege  that  the  omis- 

other   as    to   render    him    practically  sion  occurred  at  a  **  public  highway," 

worthless.**     See  also  Chicago,  etc.,  R.  but  the  crossing  must  be  sufficiently 

Co.  r.  Spilker,  134  Ind.  380.  described    to  enable  the  defendant  to 

In  Rhode  Island  the  opposite  view  is  determine  which  one  is  intended.    Chi- 

taken.      Wilson  v.  New  York,  etc.,  R.  cago,  etc.,  R.  Co.  t\  Howard, 38  111.  415. 

Co.  (R.  I.  189A),  29  Atl.  Rep.  258.  4.  It   is  not  necessary  to  name  the 

2.  Pittsburgh,  etc.,  R.  Co.  ^^  Conn.,  train,  nor  to  give  the  number  and  de- 
104  Ind.  64.  scription  of    the  engine   whose  engi- 

8.  Klanowski   v.  Grand    Trunk   R.  neer  was  guilty  of  the  neglect.  Chicago, 

Co.,  64  Mich.  279.  etc.,  R.  Co.  v.  Adler,  56  111.  344,  quoted 

LoBgtli  of  Time  UseO. — A  declaration  in  Ohio,  etc.,  R.  Co.  v.  People,  45  111. 

which  avers  that  a  crossing  has  been  A  pp.  583. 

used  for  a  long  time,  and  that  such  use        lUssourt — In  a  qui  tarn  action,  un- 

was  acquiesced   in    by    defendant,    is  der  the  Missouri  statute,  which  must 

sufficient,  without  statmg  the  length  of  be  brought  against  the  owner  of  the 

time  which  it  has  been  used.    Arm-  railroad,  it  is  a  sufficient  description  of 

strong  V.  New  York,  etc.,  R.  Co.  (R.  ownership  to  allege  that  the  defendant 

I.  1893),  ^9  ^^'  ^^P*  44^*  '*has  been  operating  and  running**  the 
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pany,  an  allegation  that  the  accident  was  caused  wholly  by  the 
negligence  of  the  defendant  does  not  state  a  good  cause  of  action, 
as  the  plaintiff  would  not  have  been  liable  to  its  own  passengers 
had  it  been  guilty  of  no  negligence.* 

Vn.  iUJ.EOATI0H8  AVD  Pboof — ^In  GoBMraL — As  in  Other  cases  of 
a  similar  nature,  in  actions  for  injuries  received  at  crossings  evi- 
dence is  admissible  which  does  not  entirely  correspond  with  the 
allegations,  when  such  averments  are  not  of  a  technical  character.^ 

railroad  in  question.  State  v,  St.  Joseph,  money  were  caused  wholly  by  the  neg- 

etc,  R.  Co.,  46  Mo.  App.  466.  ligence  of  the  defendant,  must  be  con- 

1.  The  question  is  thus  discussed  by  strued  as  meaning  that  the  appellant 

Pryor,  C.  J.,  in  Cincinnati,  etc.,  R.  Co.  was    entirely    blameless,     and,    being 

V.  Louisville,  etc.,  R.  Co.  (Ky.  1895),  without  fault,  assumed  the  liability  of 

30  S.   W.  Rep.  408 :    "  The  que.<«tions  the  defendant  to  the  passenger  for  no 

arising  on  the  demurrer  are  interesting,  other  reason   than  his   being  injured 

as  well  as  important ;  and,  if  the  aver-  when  in  appellant*s  car ;  or  if  we  must 

ments  of  the  petition  presented  such  assume,  as  is  contended  should  be  done, 

facts  as  the  argument  of  counsel  for  the  that  the  language  'wholly  to  blame' 

appellant  contends  that  this  court  must  means  the  plaintiff  was  wholly  to  blame 

assume  existed,  there  would  be  much  as  between  the  plaintiff  and  the  defend- 

reason  for  holding  the  appellant  en-  ant,  still  there  is  no  averment  of  any 

titled    to  recover.    The  claim  of  the  fact  authorizing  the  conclusion  that  the 

appellant  and  its  right  of  recovery  are  appellant  was  guilty  of  any  negligence, 

based   solely  upon   the  alleged  negli-  or  of  such  negligence  and -want  of  care 

gence  of  the  appellee,  not  for  an  injury  as  would  authorize  a  recovery  by  the 

to  the  property  of  the  former,  but  for  passenger  by  reason  of  the  appellants 

an  injury  to  the  person  of  its  passengers,  failure  to  carry  him  safely  to  his  desti- 

with  whom  the  appellant  had  contracted  nation." 

to  carry  safely  from  one  point  of  its  Gatekeeper. — When  an  injury  is  re- 
road  to  another.  It  was  the  duty  of  the  ceived  b}'  a  passenger  in  a  street  car  at 
appellant,  as  held  by  this  court  in  the  a  railroad  crossing,  by  reason  of  the 
case  of  Louisville,  etc.,  R.  Co.  v.  Ritter,  negligence  of  the  gatekeeper,  a  declara- 
85  Ky.  368,  to  exercise  the  utmost  degree  tion  in  an  action  against  the  railroad 
of  human  care,  diligence,  and  skill  in  and  street  car  companies  need  not  al- 
order  to  carry  its  passengers  safely;  and,  lege  that  the  gatekeeper  was  the  serv- 
while  recognizing  this  as  the  well -settled  ant  of  the  railroad  company,  or  that 
rule  on  the  subject,  the  carrier  is  not  the  latter  was  bound  to  maintain  the 
an  insurer  of  the  life  or  person  of  the  gates.  A  general  allegation  of  tlie 
passenger,  and  can  only  be  made  liable  negligence  of  the  defendants  or  their 
on  the  ground  that  it  has  failed  to  servant  is  sufficient.  Washington,  etc., 
exercise  this  extraordinary  care  and  R.  Co.  v.  Hickey  (D.  C.  App.),  20 
diligence  for  his  safety.  If,  therefore.  Wash.  L.  Rep.  177. 
this  is  a  case  where  the  one  company  2.  Leavitt  v,  Terrc  Haute,  etc.,  R. 
has  been  compelled  to  pay  damages  to  Co.,  5  Ind.  App.  513.  In  this  case  an 
its  passenger  by  reason  of  an  injury  to  allegation  that  the  engineer  reversed 
himcausedby  the  negligence  of  another  his  engine  and  then  *' started*'  in  the 
company,  and  for  that  reason  is  seeking  direction  of  the  crossing  at  a  rapid  rate 
indemnity,  the  neglect  of  the  company  of  speed,  was  sufficiently  supported  by 
sought  to  be  charged  must  not  only  be  evidence  that  the  engineer,  after  re- 
alleged, but  the  further  averment  of  a  versing  his  engine,  caused  it  to  move 
state  of  facts  showing  the  right  of  slowly  over  the  track  to  the  point  where 
recovery  by  the  passenger  against  the  the  accident  occurred, 
company  seeking  the  indemnity;  for,  Ownenhlp  of  Train. — When,  inadec- 
if  no  liability  existed,  a  voluntary  or  laration,  the  ownership  of  a  train  bv 
coercive  payment  in  settlement  of  the  which  the  plaintiff  was  injured  is 
damage  sustained  will  not  authorize  the  alleged,  in  the  absence  of  opposing 
assertion  of  such  a  claim.  The  aver-  evidence,  it  is  sufficient  if  the  proof 
ment  that  the  liability  of  the  appellant  prima  facte  supports  the  allegation, 
and    its   being  compelled   to   pay    the  In  such   a  case,  when   the  ownership 
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DifwtlT*  CSrMiiBg. — ^Where  the  declaration  alleges  that  the  injury 
was  caused  by  some  defect  in  the  crossing,  evidence  of  defects 
other  than  the  one  alleged  in  the  declaration  is  admissible.' 

Sztant  of  OroHlag. — An  allegation  that  the  track  does  not  consti- 
tute the  entire  crossing  may  be  supported  by  evidence  as  to  the 
position  of  the  plaintiff  on  the  crossing  at  the  time  of  the  acci- 
dent, as  that  he  had  passed  over  the  rails,  but  was  still  technically 
on  the  crossing  * 

AUor*  to  OiTo  Wuniing. — Under  an  allegation  of  failure  to  give 
warning  by  signals,  any  evidence  of  negligence  in  that  respect  is 
admissible.' 

YIU.  IirBTBITCTIOHS — Conftuliig. — The  court,  in  charging  the  jury  in 
cases  of  negligence,  mpst  use  language  that  is  not  confusing;^  but 
the  use  of  other  than  the  customary  legal  phrases,  when  the 
meaning  remains  clear,  is  not  error.* 

can  scarcely   be  proved  except  by  the  believe,  from  the    evidence,   that  the 

defendants,  complete  proof  will  not  be  persons  in  charge  of  the  engine  in  ques- 

required.     Pittsburgh,  etc.,  R.  Co.  v,  tion  saw  the  top  of  the  plaintiff's  wag- 

Knutson,  69  111.  103.  on  as  it  approached  the  crossing,  and 

1.  East  Line,  etc.,  R.  Co.  v.  Brinker,  continued  to  see  the  same  until   the 

68  Tex.  500.  wagon  reached  such  crossing,  and  that 

And   when   the  declaration    alleges  persons    approaching     such     crossing 

that    the  crossing  was  defective,  but  from   the  east  could  not  see   a  train 

fails  to  allege  that  such   defect  con-  until  they  were  in  about  thirty  feet  of 

tributed  to  the  injury,  and  the  grava-  such  crossing,  then  it  was  the  duty  of 

men  of   the   action   is   the   failure    to  such  persons  in  charge  of  said  train  to 

give  signals,  evidence  of  the  condition  have  slackened  the  speed  of  said  en- 

of  the  crossing  is  not  admissible.    To-  gine,  and  to  have  warned  the  plaintiflT 

ledo,  etc.,  R.  Co.  v.  Jones,  76  111.  311.  of  its  approach  by  sounding  its  whistle 

S.  When  it  is  alleged  that  the  track  or  ringing  a  bell,  and  a  failure  to  do  so 

ia  not  the  entire  crossing,  evidence  is  would  be  negligence  on  the  part  of  the 

admissible  to  show  that  the  plaintiff  in  defendant."     Illinois   Cent.  R.  Co.  r. 

his  buggy  had  crossed  the  track  so  that  Maflit,  67  III.  431. 

the  hind  wheels  were  several  feet  be-  6.  In  an  action   for  injuries  result- 

yond  the  rails,  and  that  his  horse  then  tng  from  the  negligence  of  a  flagman, 

began    backing.    The    fact     that    the  the  court  charged  the  jury  that  if  they 

plaintiff  had  crossed  the  track  is  not  believed  the  flagman  **  improperly  and 

contrary   to  the    allegation.      Leavitt  importunely"  signaled,  etc.,  instead  of 

V.  Terre  Haute,  etc.,    R.  Co.,  5  Ind.  using    the    more    correct    and    exact 

App.  513.  words,  "  carelessly    and    negligently," 

Pootway.— When  the  petition  alleges  it  was  held  that  while  the  former  words 

**  a  public  crossing  or  footway  for  foot-  were  not  the  most  correct,  yet  the  dif- 

men,"  evidence  is  admissible  to  show  ference  was  not  sufiicient   to  mislead 

that  it  was  used  by  pedestrians,  though  a  jury  and  was  not  error.     Pennsyl- 

not  a  highway.    Clampit  v.  Chicago,  vania  Co.  v.  Sloan,  125  111.  72. 

etc.,  R.  Co.,  84  Iowa  71.  ''Uiiilta  of  Actual  Danger.'* — In  the 

8.  Turner  v.  Norfolk,  etc.,   R.   Co.  case  of  Nosier  r'.  Chicago,  etc.,  R.  Co., 

(W.  Va.  1895),  22  S.  E.  Rep.  83.  73  Iowa  268,  the    court    charged   the 

Flagman. — Evidence   may    be  intro-  jury  that  from  the  time  one  about  to 

duced  of  failure  to  station  a  flagman  at  cross  a  railroad  track  enters  '*  within 

the  crossing,  and  thus  give  warning,  the  limits  of  actual  danger,"  he  must 

although  there  is  no  allegation  to  that  exercise  ordinary    care,  etc.    It    was 

effect.    Letan  v.  Maine  Cent.  R.  Co.,  held  that  the  use  of  these  words,  *'  Hm- 

77    Me.  85,  approved  in    H  eddies  v,  its  of  actual  danger,"  when  taken  in 

Chicago,  etc.,  K.  Co.,  74  Wis.  239.  connection  with  the  other  instructions 

4.  'Die    following     instruction    was  given,  did  not  mislead  the  jury. 

held  to  be  confusiiig:  *<  If  the   jury  "BaaMiiaUy   Bafe."— The  difference 
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palMUOBg. — If  the  instr^ctio{l  (end§  tp  fliidead  t\Vt  Wn  it  ^ 
ground  for  prror.^ 

OntdbqJtn  V«nf«Pf*- — Failure  of  the  court  to  chai^P  ^  |o  pen? 
tributpry  negligence,  when  ^uch  charge  is  no(  ^k^  (oft  is 
noj  reversiblp  efror.^ 

between  the  two  expressions,  ^  reason-  M&^  that  the  crossing  WM  '*  danger- 

ablj  safe  and  convenient,"  and  "  reason-  ous/'  when  the  facts  are  left  to  the  jury, 

ably  ftafe,"  as  used  in  the  instructions  is  not  a  misdirection.      Quill  v.  New 

of  the  plaintiflf  and  defendant  respect-  YoriL  Cent.,  etc.,  R.  Co.,  f6  Dalj  (N. 

iveljt  was  he)d  not  to  amount  to  an  in-  Y.)  3131  afrmed  in  126  N.  Y.  629. 

consistency.  Brown  v.  Hannibal,  etc.,  <}iii  Tam  Acttons. — An  instruction  in 

R,  Co.,  99  Mo,  310,  42  Am.  &  Eng.  R.  a  qui  tam  action  for  failure  to  give  sig- 

Cas'.  87.  nals  at  crossings,  whicfi  charges  that 

So  when  the  declaration  charged  the  the  jury  must  decide  upon  a  pr^pondtr- 

defendant  with   failure  to  maintain  a  ance  of  evfdence,  is  err9neous.  Though 

••good  aiid  sufficient  crossing,"  and  the  complete  proof  is  riot  required,  yet  a 

court  charged  that  it  was  the  defend-  mere  preponderance  is  insoMcient.  To- 

ant's  duty  to  maintain   a  •'  reasonably  ledo,  etc.,  R.  Co.  r.  Foster,  43  III.  480. 

safe  and  convenient  crossing,"  the  dif-  2.  In  an  action  for  injuries  received 

ference  does  not  constitute  a  departure  at  a  crossing,  the  plaintiff  offered  testi- 

from  the  pleadings.    Brown  v.  Hanni-  mony  that   he   stopped  and    listened; 

bal.  etc.,  R.  Co.,  99  Mo.  310.  the  defendant,   that    the  whistle    was 

1.  An  instruction  that  the  fact  that  blown  and  bell  rung.  On  this  evidence, 
the  train  *•  was  running  twenty,  thirty,  th^  failure  of  the  court  to  charge  that 
or  forty  miles  an  hour,  constitutes  no  contributory  negligence  of  de^ndant 
element  of  negligence,  or,  under  the  was  a  matter  of  defense,  w^s  held  not 
other  facts  proven,  shows  the  defend-  reversible  error.  Whilton  f.  Rich- 
ant,  or  its  servants,  to  have  been  wilfully  mond,  etc.,  R.  Cq.,  57  Fed.  ^ep.  551. 
careless  of  the  consequences  of  such  Cpmmoii-^ir  N<»f^9^pe. — It  is  not 
running,'*  should  be  refused  because  it  necessary  to  charge  a§  tp  common-law 
is  confused  and  misleading.  Louis-  negligence  where  therp  are  no  facts 
ville,etc.,  R.Co.  r.  Stommel,  i26Ind.35.  proved  to  which  sucf^  §  charge  could 

hM  to  Wliat  la  Required  of  Defeiidant.  be  applicable. 
— Failure  to  charge  as  to  what  particu-  "Abstract  propQsitiop^  pf  la^  not 
lar  acts  are  required  of  defendant  to  applicable  to  the  facts  dev|eippea  by  the 
absolve  it  from  liability  in  regard  to  proof  should  not  be  given  in  charge  to 
p;iving  warnings  at  crossings,  while  the  the  jury.*  Unless  w^  could  spe  that  the 
jury  were  allowed  to  consider  such  jury  were  misled,  we  might  not  re- 
acts, was  held  to  be  error  as  tending  to  verse  for  such  ai)  error;  but  it  Is  the 
mislead  the  jury.  Jones  v.  Utica,  etc.,  better  practice  only  to  char|^e  thf  law 
R.  Co.,  36  Hun  (N.  Y.)  115.  as  applicable  to  the  facts  developed  by 

Neither  party  puUty  of  Vegllgeace.—  the  proof."    Per  Lea,  J.,  in   Railway 

An   instruction   that  if   neither  party  Co.  v.  Hov^ard,  90  Tenn.  144. 

was  guilty  of  negligence  no  recovery  I^orinf  BTldence. — ^  chargp  which 

could  be  had,  was  held  no  error,  as  it  states  the  law  as  to  contributory  neg- 

would  not  have  prejudiced  the  defend-  ligence,  but  ignores  the  evidence  tend- 

ant.    Gulf,  etc.,  R.  Co.  v.  Greenlee^  70  ing  to  show  it,  is  not  therefore  errone- 

Tcx.  553.  ous.    East  Tennessee,  etc.,  R.  po.  v. 

Statement  of  Ooort's   Onlnlon.  —  A  Cl^rk,  74  Ala.  443,  19  A.m.  &  Eag.  R. 

mere  st4^tement  of  the  opinion  of  the  Cas.  3^5. 
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CRUELTY  TO  ANIMALS  AND  CHILDREN. 

By  Malcolm  Taylor. 

I  QmiCTicxvT,  695, 
JL  IviTBiraTXDv%  697* 

I.  XraiOT]Ein^iifttatarj.***<The  crime  of  cruelty  bein^  statutory, 
it  is  sufficient  in  the  indictment  to  follow  the  wording  of  the 
statute.^ 

1.  State  V.  Comfort,  22  Minn.  371 ;  goose,  the  propertjr  of  some  person  or 

State  V.  Giles,  135  Ind.  134.  persons  to  affiant  unknown,  by  then 

Xa  Kssiaol^iiMtte,  It  is  not  neeessarj  and  there  unlawfullj  turpentining  and 

to  allege  that  the  oruetty  was  unneces'  burning  In  a  cruel  and  wanton  manner 

$ary.  Com.  ti.  Whitman,  118  Mass.  458.  said  goose,  sufficientlj  eharges  crueltj 

An  averment  la  an  indictment  on  to  an  animal  under  section  tioz,  Rev. 

Mass.  Gen.  Stat.,  c.  165,  (  41,  that  the  Stat,  Ind.,  zSSz,  which  subjects  to  fine 

defendant  **  did  cn^ellj  beat  a  certain  any  person  who  **overdrive8,  overloads, 

horse,"  is  a  sufficient  description  of  tortures,  torments,  deprives  of  neces- 

the  oSfense  and  of  the  horse.    Com.  v.  sary  sustenance,  orneedlesslv  or  cruelly 

McClellan,    101    Mass.  34;    Com.  v,  beats  or  kills  any  animal.      State  v. 

Whitman,  iiS  Mass.  458.  Bruner,  11 1  Ind.  98. 

An  indictment  alleging  that  the  de-  la  IPevtt  OafeliBa.-*-Ittdlctments  for 

fendant,  having  charge  and  custody  of  cruelty  properly  charge  the  act  as  mn- 

a  certain  animal,  to  wit,  a  dog,  did  then  lawfmJfy  and  wilfuHy  done.    State  v, 

and    there    knowingly    and    wilfully  Allison,  90  N.  Car.  733. 

authorise  and  permit  said  dog  to  be  OveverJfiag. — An  Indictment  charg- 

subject  to  unnecessary  torture,  suffer-  ing  cruel^    to    animals  In    torturing 

Ing  and    cruelty,  b^  then  and  there  and  cruelly  overdriving  two  horses  by 

knowingly  and  wilfiilly  suffering  and  forcing  them  through  and  over  miry 

permitting  said  dog  to  be  bitten,  man-  roads  at  violent  speed,  by  whipping 

gled,  and  cruelly  tortured  by  a  certain  and  beating  them  when  greatly  dis- 

other  dog,  charges  with  certainty  and  tressed,  fatigued,  eto^  on  a  certain  day, 

without  ambiguity  an   otfense  under  at  a  certain  county,  is  suiScient.    State 

Massachusetts    Stat.    1869,  c.    344,   f  v.  Haley,  5a  Mo.  App.  520. 

3;    Com.     V,    Thornton,    113   Mass.  In   State  «.  Comfort,  33  Minn.  271, 

457-  Olllfillan,  C.  J.,  said:  ••It  Is  objected 

nilBOls. — In  Swartzbaugh  v.  People,  that  the  indictment  should  go  beyond 
85  111.  ^57,  it  was  held  that  the  court  the  words  of  the  statute  and  more  par- 
will  take  judicial  notice  that  the  la-  tioularly  describe  what  constituted  the 
jured  animal  was  a  domestic  animal,  overdriving.  Butachargeinan  Indict- 
the  term  ** domestic  aninpial"  being  used  ment  may  be  made  in  the  words  of  the 
ia  the  statole.  See  also  State  f\  Gould,  statote  without  a  particular  statement 
a6  W.  Va.  358.  ol  facts  and  circumstances t  wheni  by 

la  lailaaa.'-Jk.n  affidavit  charging  using  those  words,  the  act  In  which  the 
that,  at  aoevtain  time  aud  place,  the  ac-  offense  consists  is  fult^,  directly  and  ex- 
cused did  then  and  there  unlawfully  presslv  allied,  without  any  uncertaiaty 
and  cruelly  torment  and  needlessly  or  ambiguity.**  See  also  Com.  v^Wdah, 
i^Utttste  a  ccrtaia  aaimal,  to  wit,  a  7  Gray  CMasa.>  334. 
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ihi^liMtj. — Various  acts  of  cruelty,  constituting  but  one  offense, 
do  not  constitute  duplicity  when  the  acts  are  all  of  the  same 
nature.^     But  not  so  where  they  involve  distinct  complaints.* 

SpefllM«f  AbIhaIi. — In  cruelty  to  ''cattle,*'  in  its  l^;al  sense,  the 
indictment  should  give  the  species  of  the  creature  injured,  as 
horse,  steer,  gelding,  or  the  like,  if  'such  distinction  in  terms 
is  made  in  the  statute.  -  But  when  the  statute  uses  only  the 
larger  term  such  distinction  is  unnecessary.' 

Ownmhip. — It  is  not  necessary  to  allege  in  the  indictment  the 
ownership  of  the  animal  cruelly  treated,  ^  but  when  set  out  it 
must  be  proved  as  alleged,  since  a  variance  is  fatal.^ 

T«rtu«. — ^An  indictment  alleging  torture  must  show  that  torture 
actually  existed,  by  setting  forth  the  acts  which  produced  the 
pain.* 

"iMt." — The  word  "beat,"  which  may  be  used  in  other  senses 
in  an  indictment  for  cruelty  to  animals,  is  sufficient  to  denote  the 
infliction  of  blows.^ 

Ha*. — Indictments  for  cruelty  may  allege  that  the  offenses  were 

1.  A  count  in  a  complaint  is  not  bad  Whitman,   1 18    Mass.    458;    State    v. 

for  duplicity  because  it  alleges  that  the  Brocker,  33  Tex.  61 1 ;  Darnell  v.  State, 

defendant  '*did  cruelly  torment,  tor-  6  Tex.  App.  482;   Collier  v.   State,  4 

ture,  maim,  beat  and  wound  his  horse,  Tex.  App.  12;  Turman  v.  State,  4  Tex. 

and   deprive  said  horse  of   necessary  App.  586 ;  Benson  xk  State,  z  Tex.  App. 

sustenance;"  only  one  offense  is  ai-  6;  State  v.  Avenr,  44  N.  H.  392 ;  State 

leged,  and  the  different  descriptions  of  v.  Comfort,  22  Minn.  271. 

it  are  not  repugnant.    State  v.  Haskell,  6.  Colliers.  State,  4  Tex.  App.   12; 

76  Me.  399.  State  v.  Bruner,  z  1 1  Ind.  98. 

**Boat  and  Tortore."— In  ^a««acA»-  6.  Under  North  Carolina  Code,  § 
setts^  a  complaint  that  the  defendant,  at  3482,  declaring  it  a  misdemeanor  to 
a  time  and  place  named,  "with  force  "  wilfully  overdrive,  overload,wound,in- 
and  arms,  unlawfully  and  cruelly  did  jure,  torture,  torment,  deprive  of  neces- 
beat  and  torture  a  certain  horse,  the  sary  sustenance,  or  cruelly  beat,  or  need- 
property  of  **  the  complainant  and  an-  lessly  mutilate  or  kill,  *  •  •  any  use- 
other  person,  does  not  charge  two  of-  ful  beast,  fowl  or  animal,"  an  indict- 
fenses.  Com.  V.  Lufkin,  7  Allen  (Mass.)  ment  charging  that  defendant  did 
579.  wilfully,  etc., "  torture,  torment  and  act 

S.  State  V.  Gould,  26  W.  Va.  258.  in   a  cruel   manner  towards  *  *  *  a 

S.  State  1;.  Hambleton,  22   Mo.  40,  hog "  does  not  sufficiently  charge  the 

where  the  words  "  horse  beast  *'  in  the  statutory  offense;  the  words  employed 

indictment,  instead  of  the  words  '*  any  in  the  indictment  not  having  any  tech- 

cattle  "  as  used  in  the  statute,  were  held  nical    or    certain    meaning,  but   being 

to  be  sufficient,  the  larger  term  em-  rather  conclusions  from   a  number  of 

bracing  the  smaller.     See  also  Taylor  facts.    State  v.  Watkins,  loi  N.  Car. 

V.  State,  6  Humph.  (Tenn.)  285;  State  702. 

7*.  Abbott,  20  Vt.  537 ;  State  v,  Pearce,  Alleging  BfllMt  of  Act.  —  An  indict- 
Peck  (Tenn.)  66;  Bush  v.  State,  18  ment  in  a  statute  prohibiting  the  tor- 
Ala.  415;  State  V.  Lange,  22  Tex.  ture  of  animals,  which  merely  charges 
591.  the  act  of  tying  brush  or  boards  to  the 

4.  Grise  v.  State,  37  Ark.  456  (the  tail  of  a  horse,  unaccompanied  with 

words  of  the   Arkansas  statute  mak-  averments  declaring  the  effect  of  the 

ing  it  a  misdemeanor  "  needlessly  to  act,  is  insufficient    Such  an  act  does 

mutilate  or  kill  any  living  creature*');  not  necessarily  produce  torture.    State 

State  V.  Gould,  26  W.  Va.  258;  Com.  v,  Pugh,  15  Mo.  509;  Com.  ».  Whit- 

V.  Lufkin,  7  Allen  (Mass.)  579;  Com.  man,  iz8  Mass.  458. 

V.  McClellan,  xoi   Mass.  34;  Com.  t^.  7.  Com.  v.  McClellan,  loi  Mass.  34. 
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committed  during  a  period  of  time  instead  of  on  separate  dates, 
where  the  offenses  involve  continuous  action.^ 

OUldrw. — When  the  injury  to  a  child  is  occasioned  by  acts 
continued  and  extended  over  a  long  period  of  time,  it  is  proper 
to  charge  in  the  indictment  that  the  offense  was  committed  upon 
a  particular  day  subsequent  to  the  time  when  the  consequences 
of  the  acts  were  developed.* 

▼ailuM. — Allegations  of  distinct  acts  must  be  supported  by 
proof.* 

iuUm. — It  must  be  alleged  in  the  indictment  that  the  acts  were 
done  maliciously.^  But  it  is  not  necessary  to  show  malice  against 
the  owner  ;  ^  and  a  malicious  intent  is  sometimes  implied.® 

n.  IirSTBUOnovs — ^latnt. — The  court  may  instruct  the  jury  to 
consider  the  intent  of  the  party  in  the  commitment  of  the  act, 
and  that  the  burden  of  proof  is  on  the  prosecution  to  show  such 
intent.''  But  when  cruelty  is  the  inevitable  result  of  the  acts 
done,  an  intent  to  be  cruel  must  be  implied.® 

1.  state  V.  Bosworth,  54  Conn.  i.  allegation  was  held  sufficient,  the  word 

S.  Cowley   V.   People,    31    Hun  (N.  *'  maliciously"  appearing. 

N.)  415,  8  Abb.  N.  Cas.  (N.  Y.)  i,  83  6.  Brown  v.  State,  26  Ohio  St.  176; 

N.  Y.  464.  Moselj  V,  State,  28  Ga.  190;   State  v, 

Gliildrtii  uider  tlM  Care  of  8traiig«rt.  Avery,  44  N.  H.  392. 
— When  one  who  has  no  natural  or  6.  State  v,  Avery,  44  N.  H.  392. 
legal  duty  to  a  child  voluntarily  assumes  7.  In  Com.  t;.  Wood,  xii  Mass.  408, 
its  care  and  custody,  he  is  amenable  the  instruction  was  as  follows:  ''That 
to  the  statute,  and  it  is  not  necessary  the  commonwealth  must  prove  that  the 
to  aver  or  prove  that  he  had  means  of  defendant  overdrove  the  horse  know- 
support;  he  must  either  perform  his  ingly  and  intentionally;  that  the  de- 
duty  or  surrender  such  care  and  cus-  fendant,  like  all  other  men,  was  pre- 
tody.    Cowley  v.  People,  83  N.  Y.  464.  sumed   to  know  what  he  did,  and  to 

8.  An  allegation  that  the  defendant  intend  the  natural  and  necessary  results 

did 'Sround  and  kill"  a  certain  mule,  of  hisacts;  that,  if,  in  the  proper  exercise 

was  held  not  to  be  supported  by  proof  of  his  own  judgment,  he  thought  he  was 

that  the  mule  was  wounded  but  not  not  overdriving  the   horse,  he  must  be 

killed.      Reid  v.  State,  8  Tex.  App.  acquitted;  and  that  upon  these  instruc- 

430.  tions  the  jury  might  come  to  the  con- 

4.  Warner  v.  Perry,  14  Hun  (N.  Y.)  elusion  that  it  was  a  question  of  fact  to 
337 ;  Thompson  v.  State,  51  Miss,  be  determined  by  the  result  to  which 
353 1  State  v,  Jackson,  12  Ired.  (N.  theyshouldcome,  as  tothetruthrespec- 
Car.)  339;  State  V,  Allison,  90  N.  lively  of  the  testimony  introduced  by 
^^r.  733;  Branch  v.  State,  41  .Tex.  the  commonwealth  and  by  the  de- 
624.  fense."     Contra^  State  v,  Hackfath,  20 

In   Rembert  v.  State,  56  Miss.  280,  Mo.  App.  6x4,  where  it  was  held  that 

the  words  '*out  of  a  spirit  of  revenge,"  intent  was  immaterial, 

though  a  part   of   the    statute,   were  8.  People  v,   Brunei!,    48  How.  Pr. 

omitted   from    the    indictment.     The  (N.  Y.  General  Sessions)  435. 
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1  TEHAirr  A8  Plaihtir,  698. 
I|.  TpSAWr  A8  SfFEHOAlTT,  ^99$ 

m.  {fTMOresB  pr  y<i«Mli99,  $g9» 

IT.   OVBf  B8T  bnTIATE,  6^. 

I  TlirjoiT  A8  PLAnrTOT. — Impecjiately  upon  the  deitth  of  the 
wife,  under  circumstances  conferring  ap  estate  as  tenant  by  the 
curtesy  upon  the  surviving  husband,  such  estate  becomes  a 
vested  life  estate  subject  to  all  the  interests  and  rights  of  action 
incident  thereto,  and  the  holder  q(  such  estate  c^Tn  recover  pgs- 
sessiQi)  frofn  any  Qne  who  wrongfully  withhold^  it  frpni  hiip,  in 
the  same  manner  that  other  tenants  (or  life  recover  posse^on  of 
their  est^te^.^ 

1.  Jacobs  V.  Rice,  33  111.  370.  or«cted  by  tbe  defeodunt  fov  th^  pur^ 

TrMPMt  W   Try  Tltl«.-^A  plaintiff  poses   of   iu   business.    Tl^»  plaintiff 

claiming    as   tenant    by    the   curtesy  cUd  not  knpw  ^ntil  a  sb€|Ft  lime  pre- 

may  recover  possession  of  the  premises  vious  to  bringing  the  s\|i|  iimt  he  hM 

in  the  ordinary  form  oi  an  action  of  any  interest  in  the  pfemisea.    It  was 

trespass  to  trjF  title.    Rochon  v,  Le?  held  that  t|ie  pli^intlff  could  maintain 

catt,  z  Stew.  (Ala.)  609.  i^n  action  as  a  tenant  in  common  ior 

^teotinsiil  er  Traapaaa  lo  Vry  Tme.-rr  the  vental  value  of  the  pr^p^Hy  undef 

The  remedy  is  by  ejectment  pr  trespass  Code   of    Civil     Procednre^    i    166^ 

to  try  title.'  Lecatt  v.  Merchants'  Ins.  although  na  rents  had  Wefl  received- 

Co.,  16  Ala.  177,  50  Ami.  Dec.  169.  Muldownev  v.  Mcirris,  eto,,  H*  Ca„  4^ 

Aotioa  agalnal  Tenant  In  CtOBunoa. —  Hun  (N.  Y.)  444. 

John  Dunn  died  in  1857  intestate,  and  'Wtli<tfiAip|t.T-Ith48  been  held  thai  a 

leaving    him     surviving    his    widowi  tenant  by  curtesy  cannot   msifntain  a 

Margaret  Dunn,  and  two  children  John  writ  of  rig^t.    jlec^tt  V*  ilevQhants' 

J.  and  Mary.    At  the  time  of  his  death  Ins.  Co.,  x^  AU-  i77r  50  Am.  Qec.  169, 

he  was  seized  in  fee  of  a  parcel  of  land,  AUeMC  VeMAfy.-rr-Ffir  an  ancient 

which    descended    to    his  children  as  form  of  alleging  tenancy  by  curtesy, 

equal  tenants   in  common,  subject  to  see  Paine's  Case,  8  Coke  35. 

the  dower  rights  of  their  mother.    In  BgsKi^  e| Wife's  l>iWlh»  PwlsilUe  W^.^ 

1873,  the  dat^hter  was  married  to  the  If  the  wife  die  whUe  a  rf  al  action^ 

plaintiff.    A    child   was   horn  of   the  brought  bjr  %h6  liushind  %nd  yM%  \^ 

marriage    in    December,  1875,   which  h^r  right,  is  pending,  the  action  abates, 

soon  died,  and  the  plaintiff's  wife  died  and  the   husband  cannot  in  that  suit 

intestate   in  1876.    In    1878,  Margaret  proceed  for  his  estate  by  the  curtesy. 

Dunn,  the  widow,  and  her  son  John  J.  Ryder  t^  Robinson,  2  Me.  137. 

conveyed  the  said  premises  to  Lathrop,  Aa  Tenant  of  UndlTided  Ealf  Interesi. 

and,  in  1879,  Lathrop  conveyed  them  — In  Moore  v,  Ivers,  83  Mo.  39,  a  tenant 

to  the  defendant.    The  said  premises,  by  the  curtesy   of  an   undivided  half 

when  conreyed  to  the  defendant,  were  interest    in   land  was    held   a  proper 

wholly    vacant    and  unimproved,  but  party  plaintiff  in  an  action  of  ejectment 

had  been  covered  by  a  depot  building  to  recover  possession  thereof. 
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Tuiaiit  u  Befondu&t.  CUR  TES  Y.  CnrtMy  InitUU. 

n.  TXVAHT  A8  DmnmAiTT. — As  tenant  for  life,  the  tenant  by 
the  curtesy  will  be  subject  to  any  appropriate  action  at  law  or  in 
equity  for  waste,  by  the  nonpayment  of  taxes  or  otherwise.^ 
The  interest  of  the  tenant  by  the  curtesy  can  in  no  wise  be 
afiFected  by  proceecjjfies  tQ  wh><^H  ^^  |s  qof  n^ade  a  party.' 

nL  BTBAveSB  19  PO88E88IOK. — The  interest  of  a  tenant  by  the 
curtesy,  being  not  a  mere  charge  or  incumbrance  but  a  legal  es- 
tate in  the  land,  may  be  set  up  by  a  stranger  in  possession  to 
defeat  a  recovery  by  the  heir  or  remainderman.^ 

IV.  CiTBTEST  &nTlATB-rf»ftl^.T-^Ip  spfne  states  tenancy  by  cur- 
tesy initiate  is  recognized,  and  it  has  been  held  that  a  tenant  by 
the  curtesy  initiate  has  ^  rjgt^t  to  3146  a}fi|ne  for  the  possession  of 
his  wife's  land  and  for  damages  for  the  detention  of  it,  but  for  an 
injury  done  to  the  inheritance  his  wife  must  be  Jeined  in  the  suit.^ 

SmTtral  of  Aotton. — Where  the  ten-  Cnttlng  Tlm^   T|fff .— :Where   the 

ant  by  the  curtesy,  bringing  an  action  hu^bapd '  ))a«  possess $on  of  the  wife's 

for  possession  of  his  estate,  dies  while  land,  after  issue  born,  case  in  the  na- 

the  action  is  pending,  his  |)ef8Qn<Ll  rep-  tt^re  qf  WH^^  \^  ^l^^  PF^ff  1^^1947  ^^^ 

resentative  may  be  substituted  as  plain-  an  injury  t9  the  inheritance  by  cutting 

tiff  and  recover  the  rents  and  profits  of  tipiber    tfees,   and    sbpul^   be  in   the 

such  estate,  to  which  the  original  plain-  name  of  the  husband  and  wife  jointly, 

tiff  would  have  been  entitled  at  the  WilUao^s  v,  Lanipr,  ^hs^  (N.  Car.) 

time  of  his  death.      Hart  r.  McGrew  30. 

(Pa.  1887),  II  Atl.  Rep.  617.  Jayaaw  to  drop. — But  for  an  injury  to 

BJglita  of  BeTonloiiers. — The  rever-  the  crppt^ie  husband  sues  alone,    wil- 

sioners,  or  persons  deriving  |itl^  ffOfn  Ifami  v.  I^gnler,  Sysb.  (N.  Car.)  30. 

the  deceased  wife,  are  not  proper  par-  AUftgtBf  T^mi^cf. rrr A  cofn plaint  by  a 

ties  plaintiff,  and  cannot  maintain  an  husband,   yrhich    ^M^    that    he    was 

action  affecting  the  possession  of  the  xp^irried  to   \ih   y('ue  ip  i^Xr  ^1^^^  ^^ 

estate  during  the  life  of  the  tenant  by  had,  by   her^  several   living  children, 

the    curtesy.    Miller    v.    Bledsoe,    61  and  that  she  acquired  the  land  in  ques- 

Mo.  96.  tfDV{  bpr  a  do^d  execute^  to  h^r  in  1864, 

1.  Phelan  v,  Boylan,  25  Wis.  679.  is  sufficient  to  show  his  title  as  tenant 

S.  Bale  t>7  Orphan's  Oovrt. — A   sale  by  the  curtesy  initiate  of  the  land ;  and 

of  such  lands  by  order  of  an  Orpha|i's  the  fact  that  the  Act  of  1848  (Battle's 

Court,  without  m«Mog  the  tenant  liy  BeT-t   c.   6^    $   33)   deprives  him    of 

the  curtesy  a  party,  wi)l  be  ^ut^ect  t(^  pow^r  tp  |efisc  th»  lan^i  ¥^thout  the 

his  tenancy  by  the  curtesy.     Phelan  v.  consent  pf  his  wife.  yf\l\  pot  prevent 

Boylan,  2$  Wis.  679.  hi^  recbvcfy  of  t^e  If^nd  ijiy  an  action 

8.  Adair  v,  Lott,  3  Hill  (N.  Y.)  183.  under  the    Code  Civ.   Pro.  of  North 

4.  Wilson  V.  Arentz,  70  I^.  Gi^r:  670i  Pftcpjina,  w^^^oul  Jpii^lng  M^  l5i<e  a*  a 

Williams  v.  Loinier,  Busb.  (N.  Car.)  party.     Wilson  v,  Arentz,  70  N.  Car. 

30;  Shortall  v.  Hinckley,  jz  111.  219.  67a 
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CUSTOMS  DUTIES. 

See  TAXES. 


DAMAGES. 

By  Robert  Grattav. 

L  JmsDionoH,  702. 
IL  AiUGATiom  mm  Show  Daxau,  703. 

1.  Generally,  703. 

2.  Nominal  Damages,  704. 

m.  MATTESS  19  A6OBATATI0V  OF  DAXAO^  70$. 

1.  Generally,  705. 

2.  A^/  Traversable,  706. 

17.  The  Ab  DAionnc  CiAiraE,  706. 

1.  At  Common  Law,  706. 

a.  Generally,  706. 

b.  Omission  to  Lay  Damages, y<3S» 

2.  Under  Code  Practice,  707. 

3.  Prayer  for  Judgment,  710. 

4.  Itemizing  Damages,  711. 

5.  Amendments,  711. 

▼•  BXOOTXBT  LmiTBB  BT  BXHAHD,  ^\\. 

1.  Generally,  711. 

2.  Actions  Sounding  in  Damages,  712. 

3.  Where  Damages  Claimed  are  Merely  Nominal^  7IS» 

4.  Damages  Accrued  since  Suit  Brought,  714. 

5.  Remitting  Damages,  713. 

6.  Amendment  of  Ad  Damnum  Clause,  71$. 

VL  ALUseATioK  OF  Oehebal  Daxaos,  717. 
vn.  Alleoatioh  of  Spboial  D.^jeaoe,  719. 

1.  Generally,  ji^. 

2.  special  Damages  Not  7yaversable,J2y, 

TTEL  EzxxPLABT  Daxaoso,  7^3. 

1.  Generally,  723. 

2.  ^f^>i^^  Actual  and  Exemplary  Damagjn  mm  CUmmi^  7t$. 

DL  Double  aeb  Tbeble  Damages,  726 

1.  Generally,  726. 

2.  Reference  to  Statute,  727. 

3.  Demand  for  Damages,  729. 

4.  /^(?«/  Damages  Found,  730. 
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DAMAGES. 

Z.  DAXAGSS  fob  IHIUBT  to  PB0PEBT7,  731. 

1.  Generally,  731. 

2.  General  Allegation  of  Damage t  T^U 

3.  special  Damages,  733. 

a.  Generally,  733. 

b.  Expenses,  735. 

r.  Z^«  of  Rent,  735. 

4.  Failure  to  Allege  Damage,  736. 

XI  DAXA0S8  FOB  BBEAOE  OF  <30VTBACT»  737. 

1.  Generally,  yyj, 

2.  Nominal  Damages,  738. 

3.  General  Damages,  739. 

4.  Special  Damages,  741. 

a.  Generally,  741. 
^.  /«  Equity,  744. 

5.  Remote  and  Speculative  Damages,  744. 

6.  Damages  for  Breach  of  Contract  ta  Marry ^  744. 

a.  Generally,  744. 

^.  General  Damages,  744. 

r.  special  Damages,  744. 

m  VUISAHCBB,  745. 

ZnL  A0TI0V8  FOB  PSB80KAL  iBJIFBISfl^  746. 

1.  Generally,  746. 

2.  General  Damages,  748. 

3.  Special  Damages,  750. 

a.   Generally,  750. 

^.  Medical  Attendance — Nursing,  751. 

r.  Z^JJ  of  Earnings — Business  EngugewfoUs^  75S» 

^.  Z^jj  ^  7«>w^,  758. 

/.  Mental  Agony,  758. 

4.  Actions  for  Injuries  to  Infants,  759. 

a.  Generally,  759. 

^.  Z<7W  of  Service,  760. 

XIV.  AOT10H8  FOB  False  Impbisohxevt,  76a 
ZV.  Actions  agadtst  Caboieiis^  761. 

1.  General  Damages,  761. 

2.  Speci^J  Damages,  761. 

3.  Matters  of  Aggravation,  763. 

ZVI  Slavdeb  avd  Libel,  763. 

1.  Generally,  763. 

2.  General  Allegation  of  Damage,  763. 

a.  Generally,  763. 

^.    Words  Actionable  Per  Se,  764. 

3.  special  Damage,  766. 

a.  Generally,  766. 

^.    Words  Not  Actionable  Per  Se,  766. 

r.  Pecuniary  Damage,  767. 

</.  Z^?«  (t/*  Customers,  768. 

^.  Failure  to  Allege  Special  Damage,  771. 

4.  Slander  of  Title,  772. 
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Jnrladietlaii  DA  MA  GES.  JuWlfllta. 

XVII  JonmsB  OF  OoinrTs  AVD  CAvas  Of  AonnVt  773. 

XVin.  MiTIOATIOH  OF  DAXAGIfl^  773. 

1.  Generally,  773. 

2.  Set  l^  in  Answ^^  774. 

3.  Under  Geners^  fsstsg,  776, 

4.  MaUtrin  WMf^utim  NyJMiAsrM,  77<w 

XIX  DiFBOTIVB  PUABIVe  OF  BAHAOIi  776. 

1.  No  Cause  0/ Actum  SMi^d^  /TCS^ 

2.  Uncertain  Statement  of  Qutu  cfAdim,  7y7« 
fl.  Generally t  777. 

^'e  Remedies  9f  Defsndaniy^n. 

XX.  IlTBTBITCTIOini,  78a 

1.  Generally,  780. 

2.  Should  be  Confined  to  Pie  hidings  and  Evidence,  78a 

XXI.    Amesskxht    of    DA1CA0S8.     See   articles    Inquests    and    Ih* 
QuiRiEs;  Verdicts. 

TTTT   VebdiOT.     See  article  Verdicts. 

XXm  JUDOMXirr  FOS  Dakaoes.     see  article  Judgments. 

CROSS-REFERENCES. 

A$  to  Measure  and  Elements  of  Damage  generally,  see  Am.  AND  EllG.  Encvc. 
Law,  title  DAMAGES, 

Review  of  Assessment  of  Damages  by  Certiorari,  see  article  CERTIO* 
RARI,  vol.  4,  p.  122. 

Remitting  Excessive  Damages,  see  article  REMITTITUR. 

Recouping  Damages,  see  article  SET-OFF  AND  COUNTERCLAIM. 

Alleging  Damages  for  Wrongful  Death,  see  article  DEA  TH  B  Y 
WRONGFUL  ACT 

Selecting  Tribunal  to  Assess  Damages  in  Condemnation  Hvceedings, 
see  article  EMINENT  DOMAIN 

Claiming  Interest  as  Damages,  zoe  article  INTEREST 

Other  Matters  pertaining  w  Damages  in  various  connections,  see  the 
various  articces  throughout  this  w  ^k  upon  subjects  as  to  which  infor- 
mation concerning  damages  is  dtsirid, 

L  JuitlSBiOTiOV. — ^The  damages  claimed  in  the  writ,  declaration, 
or  complaint,  constitute  the  amount  in  controversy ;  hence  the 
damages  claimed  by  the  plaintiff  in  the  suit  give  jurisdiction  to 
the  court.^     But  interest  cannot  be  added  to  give  jurisdiction, 

1.  Montgomery^.  Edwards,  45 Vt.75;  claimed  in  the  writ  andl  declaration 
Gordon  xk  Longest,  16  Pet.  (U;  S.)  104;  were  unquestionably  the  sum  in  con- 
Murphy  f.  Evans,  11  Ind  517.  See  troversy.  *  *  *  The  damages  claimed 
also  Short  v.  Scott,  6  Ind. 430;  Epperly  by  the  plaintiff  in  his  writ  give  juris- 
V.  Little,  6  Ind.  345 ;  Wetherill  v,  Posey  diction  to  the  court,  whether  it  be  an 
County,  5  Blackfl  (Ind.)  357;  Swift  v.  original  suit  in  the  Circuit  Court  of  the 
Woods,  5  Blackf.  (Ind.)  97.  See  article  United  States,  or  brought  here  by  peti- 
A MOUNT  IN  Controversy,  toI.  i,  p.  tlon  from  a  stat^  court. ^ 
703.  Amcmnl  dalBisd  la  Simiiiioiis.^The 

In  Gordon  t;. Longest,  16  Pet.  (U.S.)  amount     of     damages     alleged    and 

I04t  the  court    said:   "The    damages  claimed  in  the  summons  must  govern 
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AIIifAttoni  a«fl  Ihow  Damag*.  DAM  A  GES.  OtainUjr, 

unless  claimed  as  damagfes.^ 

n  ALLMATion  mm  Sxow  Daxaox— 1.  OtneraUy.— In  order  to 
entitle  himself  to  relief,  the  plaintiff  in  an  action  for  dams^es 

must  aver  enough  to  show  with  reasonable  certainty  that  he  has 
been  damaged.' 

and  determine  the  question  of  jurisdic-  fore  a  certain  sum  of  moner  and  inter- 

tlon,  and  not  the  damages  shown  bj  est  was  due,  for  which  judgment  was 

the  testimony.     Stewart  v,  Baltimore,  prayed,  it  was  held  that  such  recital  in 

etc.,  R.  Co.,  33  W.   Va.  88;  State  v.  the  complaint  was  sufficient  to  show 

Lambert,  24  W.  Va.  399.  that  the  plaintiff  had  sustained  damage 

In  Aottons  of  Debt.—*"  In  assumpsit  and  to  warrant  a  recovery  of  the  claim. 

and  other  actions  sounding  in  damages,  Bartlett  v.  Odd  Fellows'  Sav.  Bank,  79 

the  sum  laid  in  the  conclusion  of  the  Cal.  223. 

declaration  constitutes  the  amount  of  Amblgnoas  and  Uncartain  Statements, 

the  plaintiff's  claim.     But  in  an  action  — In  Grandona  v.  Lovdal,  70  Cal.  161, 

of  debt  the  sum  or  sums  sued  for  con-  the  plaintiff  alleged  that  the  act  of  the 

stitute  the  plaintiff 's  demand,  and  the  defendant,  in  allowing  certain  trees  to 

damages  laid  in   the    declaration   are  grow  near  the   boundary  of  his   land, 

only   intended  to  cover  a  sum   suffi-  had  caused  him  damage  by  lessening 

cient  to  compensate  the  plaintiff  for  the  the  value  of  the  land,  and  by  reason  of 

detention  of  the  debt."     Wetherill  f.  their  shade  and  the  leaves  falling  from 

Poaey  County,  5  Blackf.  (Ind.)  357.  them  upon  his  land,  and  it  was  held 

1.  Udall  V.  Steamship  Ohio,  17  How.  that  the  complaint  was  ambiguous  and 

(U.  S.)   17;   Gordon  v.  Ogden,  3  Pet.  uncertain,  because  it  did  not  state  the 

(U.  S.)  33,  note.    See  article  Amount  amount    of    damages    resulting    from 

IN  C0NTROVKR6Y,  vol.  I,  p.  719.  either  the  shade,  the  falling  leaves,  or 

iBterest  mnat  be  Claimed.-^ Where  a  the  decrease  in    value   of    the    land. 

demand  is  liquidated   no  interest  is  re-  ^uofgd  in  Mallory  v,  Thomas,  98  Cal. 

coverable  unless  claimed,   and   unless  647.  See  alsoTownsend  t\  Fontenot,43 

the  time  from  which  it  is  to  be  com-  La.  Ann.  890. 

puted  is  stated  in  the  petition.   Shepard  Mere  Ck>ncluaiotta  Inaufliclent. — Facts 

V.  Pratt,  16  Kan.  215.  must  be  set  out  in  the  conmlaint  from 

8.  Wainwright   v.    Weske,   82   Cal.  which    the    court    can    inter   that  the 

193  ;  Gould  V,  Allen,  i  Wend.  (N.  Y.)  plaintiff   has    sustained    damages;     a 

184;  Sedberry  v»  Verplanck  (Tex.  Civ.  mere  conclusion  asserting  damages  is 

Ap}#.  1895),  31  S*  ^*  ^^P*  ^4^1  Neary  not  sufficient.    Thompson  v.  Gould,  16 

V,  Boetwick,  2  Hilt.  (N.  Y.)  514.  Abb.  Pr.N.  S.(N.  Y.  Supreme Ct.)  424. 

In  Neary  v,  Bostwick,   2  Hilt.   (N»  And    so    a    probable    case    will    not 

V.)    517,  the  court  said:  **The  action  satisfy    the  exigence  of  the  law  in  a 

was  upon  an  alleged  breach  of  cove-  case  of  damages  ex  delicto,    Ranson  v, 

nant,  and  in  such  cases  it  is  well  estab-  Labranche,  x6  La.  Ann.  lai. 

lished  that  the  damages  to  be  recovered  Failure  to  Sluyw  IHunage. — A  petition 

must  not  only  be  averred,  but  must  be  which  alleged  false  representations  con - 

shown  with  reasonable  certainty,  and  cerning  the  kind  and  disposition  of  a 

not    left    to   speculation    and   conjee-  horse,     whereby     the     plaintiff     was 

ture."  induced  to  purchase  it  at    a    certain 

In  an  action  for  withholding  water  price,  was  held  defective,    because  of 

from  the  plaintiff 's  land,  it  is  not  suffi-  failure  to  aver  that  damages  of  any 

cient  merely  to  allege  that  a  less  quan-  kind  or   amount  had  been  sustained, 

tity  of  water  Cbmes  to  the  land,  etc.,  Gilcrest    v,    Nantker,    42    Neb. 

but  it  must  be  further  stated  that  dam-  Wainwright  v.  Weske,  82  Cal.  196. 

age  has  accrued  to  the  plaintiff  in  con-  Reason  of  Knle. — The  purpose  of  the 

sequence  of  such  loss.  Parker  v.  Oris-  rule  requiring  the  plaintiff  to  state  the 

wold,  17  Conn.  296.  grounds  upon  which  he  expects  judg- 

BafUaal  to  Pay  Money.-^ Where  the  ment,  and  to  specify  with  reasonable 
allegations  of  the  complaint  were  that  certainty  the  damages  he  seeks  to  re- 
the  defendant  was  under  obligation  to  cover,  is  to  prevent  surprise  and  to  in- 
pay  the  plaintiff  a  certain  sum  of  money  form  the  defendant  of  the  exact  scope 
and  interest,  and  that  it  had  refused  to  of  the  plaintiff's  demand.  Mellor  v, 
comply  with  such  obligation^  and  there-  Missouri  Pac.  R.  Co.,  105  Mo.  466. 
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AIl«gatioiii  miift  Show  Sunage.  DAMAGES,  Vomiaftl  Sunagw. 

BMultiiig  Ffteti. — In  setting  out  a  cause  of  action  for  damages,  it 
is  not  necessary,  however,  to  allege  resulting  facts,  for  they  are 
understood  to  be  averred  by  the  averment  of  the  facts  from  which 
they  necessarily  result.* 

2.  Vominal  Damages. — Where,  under  the  allegation  of  damages 
in  the  complaint  or  declaration,  the  plaintiff  would  be  entitled  to 

recover  some  amount,  although  merely  nominal,  the  complaint  is 
not  demurrable.* 

1.  Texas,  etc.,  R.  Co.  v,  Curr^r,  64  peace  of  mind,  was  held  correct.     Cox 

Tex.  88.  V,  Vanderkleed,  21  Ind.  164,  foliatving 

And  so,  in  an  action  where  the  de-  Taber  v,  Hutson,  c  Ind.  322.    And  the 

Pendant  allowed  water  to  flow  over  the  same  rule  was  laid  down,  in  an  action 

plaintifTs  land,  an  allegation  that  the  for  malicious    prosecution.     Fisher  z\ 

land  was  made  wet  and  less  productive  Hamilton,  49  Ind.  341. 

was  held  not  to  be  necessarj.    Hutch-  2.  Wilson  v.  Clarke,  20  Minn.  367; 

inson  V.  Granger,  13  Vt.  394.  Cowley  v.  Davidson,    10  Minn.  392 ; 

PliyBieal  Pain  Reaiiltlnc  from  PanoBal  Western  Union  Tel.  Co.  v.  Hopkins, 
Injuries. — Thus  it  is  not  necessary  to  49  Ind.  223;  Richter  v,  Meyers,  5  Ind. 
allege  that  physical  pain  resulted  from  App.  33;  Sunnyside  Land  Co.  v. 
severe  personal  injuries.  Texas,  etc.,  R.  Willamette  Bridge  R.  Co.,  30  Ore- 
Co.  V.  Curry,  64  Tex.  85;  Wright  v.  gon  544. 

Compton,  53  Ind.  342.    See  also  Indi-  Where  the  complaint  set  out  a  con- 

anapolis,  etc.,  R.  C!o.  v.  Stables,  62  111.  tract  between  the  parties  and  averred  a 

320,  following  Peoria  Bridge  Assoc,  v,  breach  thereof,  it  was  held   that,   al- 

Loomis,  20  III.  235,  and  Canning  v.  Wil-  though  there  was  no  claim  for  damages 

liamstown,  I  Cush.    (Mass.)   451,   and  therein,  a  demurrer  admitting  the  truth 

explaining  Illinois  Cent.  R.  Co.  v,  Sut-  of  the  complaint  entitled  the  plaintiff 

ton,  53  III.  397;  Chicago,  etc.,  R.  Co.  to  nominal  damages,  and  the  demurrer 

V.  Warner,  108  III.  538,  18  Am.  &  Eng.  thereto  could  not  be  sustained.    Cow- 

R.  Cas.  xoo.  ley  v.  Davidson,  10  Minn.  392  ;  Wilson 

lEJiiry  to  Feeliaga. — In  an  action  for  v.  Clarke,  20  Minn.  367. 

seduction,  injury  to  the  plaintiff's  feel-  But  in  Reid  7\  Johnson,  132  Ind.  416, 

ings   is  an  element  in  computing  the  it  was  held  that  where  the  averments  of 

damages,    as  being    a    natural  conse-  a  pleading  are  such  as  to  authorize  a 

quence   of    the    principal   injury,  and  recovery  of  nominal  damages  and  no 

need  not  be  separately  averred  in  the  more,  and  do  not  in  any  way  involve 

declaration.    Phillips  v.  Hoyle,  4  Gray  the    establishment   or    vindication    of 

(Mass.)  571.  any  substantial  right,  it  is  not  available 

In  Wright  v.  Compton,  53  Ind.  342,  error  to  sustain  a  demurrer  to  it. 
the  court,  after  instructing  the  jury  as  And  in  King  v.  Watson,  2  Tex.  App. 
to  the  damages,  added  in  conclusion:  Civ.  Cas.,  ^  285,  it  was  held  that,  not- 
'*To  which  you  may  add  such  amount  withstanding  the  fact  that  the  petitioner 
as  you,  in  your  discretion,  think  will  was  entitled  to  recover  nominal  dam- 
be  a  just  compensation  to  the  plaintiff  ages  under  the  allegations  of  his  peti- 
for  such  suffering  and  anxiety  of  mind  tion,  the  court  did  not  err  in  sustaining 
as  are  fairly  and  reasonably  the  plain  a  demurrer  and  dismissing  the  suit, 
consequences  occasioned  to  him  by  the  because  the  other  damages  claimed, 
injury  done.'*  To  this  the  appellant  being  such  as  were  not  recoverable, 
seriously  objected,  because  there  was  could  not  be  considerecf  in  determining 
no  claim  in  the  complaint  for  damages  the  amount  in  controversy  in  the  suit, 
based  upon  suffering  and  anxiety  of  and  the  nominal  damages  did  not  con- 
mind.  The  court  held  that  such  was  fer  jurisdiction  on  the  court, 
not  a  special  matter  of  damage  that  Amount  of  Hamacas  Not  Daoldad  by 
needed  to  be  specially  alleged,  but  was  Demnrrar. — In  an  action  for  breach  of 
a  natural  and  direct  consequence  of  the  contract,  where  it  vras  alleged  that  the 
injury  charged.  So,  also,  in  actions  for  plaintiff  suffered  damages  in  the  loss 
assault  and  battery,  an  instruction  that  of  advantages,  etc.,  a  demurrer  to  the 
the  jury  might  take  into  consideration  complaint,  wherein  the  contract  and 
tde  injury  to  the  plaintiff^s  feelings  and  the  breach  thereof  are  averred,  does 
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lU  HATTEsa  nr  Aoosayatioh  of  Daxags — 1.  Oenerally. — ^As  a 
general  rule,  it  is  not  necessary  to  the  plaintiff's  right  of  recovery, 
that  the  particular  circumstances  of  aggravation  should  be  set  out 
in  the  declaration, ^  although  such  matters  are  not  infrequently 

alleged,^  and  in  some  cases  have  been  required  in  order  to  warrant 
a  recovery.* 

not  raise  the  question  of  the  liabiUtj  of  In.  Aotioni  for  Ubal. —  Facts  relied 

the  defendant  for  consequential  dam-  upon  in  aggravation  of  damage  in  libel 

ages.    The  contract  and  the  breach  be-  must  be  pleaded,  though  the  publica- 

Ing  averred,  the  amount  of  damage  is  tion  be  libelous   per  se.    Cassidy    v, 

not  decided  by  the  demurrer.  Western  Brooklyn   Dailj  Eagle,   138  N.  Y.  239, 

Union   Tel.  Co.   v.   Hopkins,  49  Ind.  o  N.  Y.  St  Rep.  336.    See  also  ift/ra^ 

333.  A  VI.   Slander  and  Libel. 

1.  Helm  V.  M'Caughan,  33  Miss.  17,  Facta  Conatitntliig  IndapMidMit  Oaiii« 

66  Am.  Dec  600 ;  Schofield  v.  Ferrers,  of  Action. — In  Plumb  v.  Ives,  39  Conn. 

46  Pa.  St.  439;  Halsev  v.  Matthews,  3  120,  it  was  held  that  the  doctrine  that 

Ind.  404 ;  Rucker  v.  M^Neely ,  4  Blackf.  circumstances  attending  a  trespass  maj 

(Ind.)    181 ;    Chamberlain    v.    Green-  be  given  in  evidence  for  the  purpose  of 

field,  3  Wils.  293 ;  Tyson  v.  Booth,  100  enhancing  damages,  though  not  alleged 

Maes.  358;  Brzezinski  v.  Tiemej,  60  in  the  declaration,  does  not  apply  where 

Conn.  55.   See  snfra^  XllI,  Actions  for  the    circumstances  themselves  const!* 

Personal  Injuries.      See    also   Balti-  tute  an  independent  cause  of  action, 

more,   etc.,   R.  Co.  v.    Wightman,  29  See  also  Thayer  v.  Sherlock,  4  Mich. 

Gratt  (Va.)  440,  where  the  court  said:  173. 

"There  is  no  rule  of  law  which  compels  Katten  of  Aggrayatlon  Xninfllolontlsr 
a  party  to  state  in  his  declaration  every  Laid. — Where  the  declaration  charged 
matter  which  may  enhance  the  dam-  the  defendant  with  breaking  and  enter- 
ages."  ing  the  plaintiff's    close    and    cutting 

In  Schofield  v.  Ferrers,  46  Pa.  St.  down  certain  trees,  it  was  held  that  the 

419,   the  court  said:    **  The   rules    of  breaking  and  entering  was  the  gist  of 

pleading  do  not  require  that  the  cir-  the  action,  and  the  cutting  down  of  the 

cumstances  which  attended  the  taking  trees  mere  matter  of  aggravation,  and 

should  be  specially  averred  in  order  to  that  it  was  no  objection  to  the  whole 

entitle  the  plaintiff  to  recover  damages  count  in  such  case  that  the  matter  in 

commensurate  with  them.     If  conse-  aggravation  was  not  well  laid.  Rucker 

quential    damages    are    claimed,    not  v,  M'Neely,    4    Blackf.    (Ind.)     179^ 

necessarily  or  naturally  resulting  from  citing    Ch*amberlain  v,  Greenfield,  3 

the  tortious  act,  they  must  be  specially  Wils.  293. 

alleged .    But  if  outrage  and  oppression  Katton  of  AggraTation  Btrlckon  Oat. — 

attended  the  taking,  they  belong  to  the  ''Facts  set  forth  in  the  complaint  which 

wrongful  act  itself,  and  are  not  merely  are  intended  to  be  relied  •  upon  in  ag- 

special  injury."  gravation  of   damages,  so  far  as  they 

Wrongfta  Impriaonmant. — In  Bruaha-  could  be  distinguished  from  averments 

ber  V.  Stegemann,  32  Mich.  366,  it  was  essential  to  the  statement  of  the  cause 

held  that  an  averment  in  the  declara-  of    action,    have    been    stricken    out. 

tion  that  the   plaintiff  had   been  im-  Such  matters  are  allowed  to   be  given 

prisoned  by  means  of  threats  and  vie*  in  evidence  to  show  the  quo  animus ^^ 

lence    was    a    sufficient    averment   of  Molony  v.  Dows,  15  How.  Pr.  (N.  Y. 

malice  and  to  justify  an  aggravation  of  C.  PI.)  261. 

damages  on  that  ground.  2.  Bracegirdle  v.  Orford,  3   M.  &   S. 

Btatoof  Flalntur'aHoaltlL — In  an  ac-  77;  Russel  v.  Carne,  i  Salk.  119; 
tion  against  a  common  carrier,  for  not  Brown  v.  Manter,  23  N.  H.  468;  How- 
stopping  at  a  station  for  passengers,  ard  v.  Black,  42  Vt.  360. 
whereby  the  plaintiff  was  injured,  it  8.  Klopfer  v.  Bromme,  26  Wis.  376; 
may  be  shown,  in  aggravation  of  his  Leavitt  v.  Cutler,  37  Wis.  46.  See  alio 
damages,  that  he  was  in  a  delicate  state  Simpson  v.  Markwood,  6  Bast.  (Tenn.) 
of    health,  and,  consequently,    more  340. 

severely  injured,  without  alleging  it  in  In   Simpson  v.  Markwood,  6  Baxt 

his  declaration.    Heirn  v.  M'Caughan,  (Tenn.)  340,  which  was  an  action  for 

33  Misa.  17,  66  Am.  Dec.  600.  trespass,  it  waa  held  that  wh«re  the 
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8.  Hot  Trayenable. — When  matters  of  aggravation  are  set  out 
in  the  declaration  they  are  not  traversable,  and  no  issue  should  be 
taken  thereon.^ 

lY.  The  Ad  DAianrx  Clavib — 1.  At  Common  \a:m—a.  Gener- 
ally.— The  cuL  damnum  clause  of  a  common-law  declaration,  in 
which  the  amount  of  the  damage  is  specified,  was  considered 
only  a  formal  allegation,  and  any  objection  for  defect  therein 
could  be  taken  only  by  special  demurrer.* 

b.  Omission  to  Lay  Damages. — The  omission  to  lay  dam- 
ages in  the  declaration  is  cured  after  verdict,'  and  cannot  be 

declaration  contained  no  allegation  of  In  Mattingly  v,  Darwin,  33  111.  618, 

personal  violence  to  the  plaintiff  as  a  it  was  held  that  the  declaration  was 

ground  for  special  damage,  no  damages  sufficient,  although  no  amount  of  dam- 

of  the  kind  could  be  recovered,  though  ages  were  stated.  Following  Hargrave 

the  evidence  showed  that  he  was  sub-  v,  Penrod,  i  111.  401.    See  also  Weaver 

jected  to  such  violence.  v.    Mississippi,    etc.,    Boom    Co.,    38 

Braaoh   of   Contract   to    Mazry. — In  Minn.  5^3;   Bartlett  v.  Odd  Fellows' 

Leavitt  v.  Cutler,  37   Wis.  46,  which  Sav.  Bank,  79  Cal.  223. 

was  an  action  for  breach  of  contract  to  In  the  case  of  Barruso  v,  Madan,  3 

marry,  it  was  held  that  the  fact  that  Johns.   (N.  Y.)   149,  Justice    Spencer 

the  defendant  had  seduced  the  plaintiff  said:  ''Damages  sustamed  are  matter 

could    be    shown    in    aggravation  of  of  evidence,  and  need  not  be  alleged ; 

damage  only  where  it  was  alleged  in  nor  are  they  scarcely  ever  stated,  but 

the  complaint.    Following  Klopfer  v,  in    a    general    manner.**     ^noied    in 

Bromme,  26  Wis.  372.  Birchard   v.  Booth,  4  Wis.   74.    See 

In  Thayer  v.  Sherlock,  4  Mich.  174,  also    Thompson    v,   Lumley,    7  Daly 

it  was  held  that  circumstances  of  ag-  (N.  Y.)  77. 

gravation  might  be  stated  in  a  very  Teolmioal  Error. — ^The    omission   to 

general  manner.  state  a  sum  as  damages,  at  the  end  of 

Boason  of  Bulo. — Matters  in  aggrava-  the  declaration,  can  be  taken  advantage 
tion  of  damages  ought  to  be  stated  in  of  only  in  the  court  below.  An  objec- 
the  complaint,  so  that  the  defendant  tion  on  that  account  is  purely  tech- 
may  be  apprised  that  they  will  be  re-  nical.  Hargrave  v,  Penrod,  i  111.  401. 
lied  on  for  that  purpose  and  therefore  8.  Kennedy  v.  Woods,  3  Bibb  (Ky.) 
may  be  prepared  to  meet  them.  Klop-  323;  Robinett  v,  Morris,  Hard.  (Ky.) 
fer  V.  Bromme,  26  Wis.  376.  99;    Walker  v.  Kendall,  Hard.  (Ky.) 

1.  Gilbert  v.  Rounds,  14   How.  Pr.  412;    Proctor    v»    Crozier,  6  B.  Mon. 

(N.    Y.    Supreme    Ct)   46;    Bates  v.  (Ky.)  268;  Groves  v,  Dodson,  8  Yerg. 

Loomis,  5  Wtfnd.  (N.  Y.)  134;  Lane  v.  (Tenn.)  161 ;  Digges  v.  Norris,  3  Hen. 

Gilbert,  9  How.  Pr.  (N.  Y.  Supreme  &   M.  (Va.)  268;  Stephens  v.  White,  a 

Ct.)  150;  Newman    v.  Otto,  4  Sandf.  Wash.   (Va.)  203;   Palmer  v.  Mill,  3 

(N.   Y.)  668;   Thayer  v.  Sherlock,  4  Hen.  &  M.  (Va.)  50a;  Farley  v.  Nelson, 

Mich.  174;  Howard  v.    Black,  42  Vt.  4  Ala.  185. 

261;  Green  7^  Boody,  21   Ind.  11;  Hal-  <<  The  court  is  bound  to  take  it  for 

sey  V,  Matthews,  3  Ind.  404.    See  also  granted  that  the  amount  of  the  then 

Schnaderbeck    v.  Worth,  8  Abb.  Pr.  plaintiff's  demand  was  proved  to  the 

(N.  Y.' Supreme  Ct.)  ^7.  jury,  or  the  verdict  rendered  between 

In  Rucker    v,    M*Neely,    4    Blackf.  the  parties    would    never   have   been 

(Ind.)  i8i,    the  court  said:  "It  is  a  given.'*      Robinett  v,    Morris,     Hard, 

question  of   no    consequence    to    the  (Ky.)  99. 

plaintiff  *s  right  to  recover,  whether  the  Actions  Boimdliig  In  Damagea.  —  In 

matter  in  aggravation  be  well  laid  or  Kennedy  v.  Woods,  3  Bibb  (Ky.)  323, 

not.    Such  matter  need  not  be  proved  it  was  held  that  the  omission  to  lay 

by  the  plaintiff  nor  answered  by  the  damages  in  the  declaration,  though  in 

defendant."     Halsey   v.    Matthews,    3  an  action  sounding  altogether  in  dam- 

Ind.  404.  ages,  is  cured  after  verdict      Citing 

a.  Locb  V.  Kamak,  i  Mont.  152.  Stephens  ».  White,  2  Wash.  (Va.)  203 
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taken  advantage  of  by  motion  in  arrest  of  judgment.^  But  the 
court  will  supply  the  omission  by  reference  to  the  writ,*  or  the 
declaration  may  be  amended  by  an  insertion  of  the  plaintiff's 
claim  where  the  court  has  jurisdiction  of  the  case.^ 

SS.  Under  Code  Practice. — Under  the  code  pleading  the  amount 
of  damage  is  not  an  issuable  fact,  and  it  is  probably  unneces- 

1;  Stephens  v.  White,  a  Wash.  (Va.)  authorizing  its    recovery    by    waj    ol 

aoo;   Proctor  v,   Crozier,  6  B.  Mon.  damages,  is  substituted  for  damages  at 

(I^.)  268.  common  law,  and  so  where,  in  an  ac- 

And    an    objection     that    damages  tion  of  debt,  no  damages  are  laid  in  the 

are  too  generally  stated  in  the  declara-  declaration,  a  recovery  may  yet  be  had 

tion  is  no  ground  for  arresting  judg-  of  the  interest.    Mc  Whorter  v.  Standi- 

ment.    Rodgers  v.  Nowill,  5  C.  B.  109,  fer,  2  Port.  (Ala.)  519. 

57  E.  C.  L.  109.  Contra. — The  general  rule  of  plead* 

2.  Proctor  v,  Crozier,   6   B.    Mon.  ing  is,  that  a  person  seeking  relief  must 

(Ky.)  368;  Digges  v,  Norris,  3  Hen.  &  set  forth  the  grounds  upon  which  it  is 

M.   (Va.)    268;    Robinett    v.   Morris,  based,  and  also  the  amount  sought  to 

Hard.  (Ky.)  99.  be  recovered,  in  order  that  the  opposite 

In   Proctor  v,  Crozier,  6   B.  Mon.  party  may  be  apprised  of  his  demand. 

(Ky.)  268,  the  damages  were  left  blank  Sedberry    v,    Verplanck    (Tex.    Civ. 

in  the  declaration,  and  the  court  said  :  App.  1895),  31  S.  W.  Rep.  242. 

^  The  blank  in  the  declaration  for  dam-  In  Brownson  v.  Wallace,  4  Blatchf . 

ages  was  supplied  by  the  damages  laid  (U.  S.)  467,  Hall,  J.,    says:     "In    the 

in  the  writ;  there  being  an   issue  of  plaintiff's    pleading   in    this    suit,   no 

fact,  and  verdict  for  the  plaintiffs,  we  damages  are  claimed;  and  if  any  issue 

do  not  feel    disposed   to   reverse    the  properly  triable  in  this  court    should 

judgment  for  the  formal  defect  of  the  be  here  joined  on  such  a  pleading,  and 

blank  in  the  declaration  for  the  amount  the  jury  should  render  a  verdict  for  the 

assumed.*'  plaintiff  and  give  him  damages,  those 

In  Farley  v.  Nelson,  4  Ala.  185,  it  damages  could  not  be  legally  collected, 
was  objected  that  the  judgment  was  because  no  damages  are  clauned  in  the 
rendered  for  the  amount  due  on  the  pleading.  This,  it  strikes  me,  is  con- 
notes sued  on,  with  interest,  although  elusive  evidence  that  the  pleading  is 
the  declaration  did  not  state  the  bad  in  substance,  and  that  the  demurrer 
amount  of  damages  sustained.  Such  must  be  allowed." 
objection,  however,  was  not  sustained.  The  writ  in  an  action  at  law  Is  fatally 
the  court  holding  that  since  the  writ  defective  if  it  contains  no  ad  damnum 
lays  the  damages,  it  is  sufficient,  and  clause.  Deveau  v,  Skidmore,  47  Conn, 
that  the  statute  prescribing  the  rate  of  19.  And  it  is  not  sufficient  that  the 
interest  renders  unnecessary  the  allega-  declaration  shows  that  the  plaintiff  has 
tion  of  any  precise  sum  in  the  rec-  sustained  damages  and  furnishes  data 
ord.  for  ascertaining  such  damages. 

8.  Burleigh  t;.  Merrill,  49  N.  H.  35;  Damagei   B^esied  by   Wordi. — In 

Eaton  V.  Case,  17  R.  1. 429;  Merrill  v»  Goodall  v,  Harrison,  2  Mo.   153,  it  was 

Curtis,  57  Me.  152.  See  article  Amend-  held  that  the  damages  in  the  declara- 

MENTS,  vol.  I,  pp.  588, 688.  tion   should  be  expressed  by    words. 

In  Craghill  r.  Page,  2  Hen.  &  M.  and  that  it  is  not  sufficient  to  make  the 
(Va.)  446,  no  damages  were  laid  in  the  mark  used  by  some  accountants  to  ex- 
declaration  of  debt  on  a  bond  with  press  the  sign  of  dollars.  The  number 
collateral  condition ;  but  the  judgment  of  dollars,  however,  is  well  expressed 
was  nevertheless  sustained.  by  figures  alone. 

Penal  Aottons. — I n  Galena,  etc.,  R.  Co.  Indiana  Statnta. — The  Indiana  Code 

V.  Appleby,  28  111.  288,  it  was  held  that  (2  Rev.  Stat,  p.  37,  ^  49),  requires  **  a 

In  penal  actions,  at  the  suit  of  a  com-  demand  for    the    relief  to  which  the 

mon  informer,  the  omission  to  conclude  plaintiff  supposes  himself  entitled."    If 

with  an  ad  damnum  might  be  corrected  the  recovery  of  money  be  demanded 9 

after  error  brought.     Citing  i  C bitty *8  the    amount    thereof    shall  be  stated. 

Pleadings,  p.  451.  May  v.  State  Bank,  9  Ind.  235;  Webb 

mtavMl. — Interest,  under   a  statute  v,  Thompson,  23  Ind.  431. 
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sary  to  make  it  the  subject  of  specific  averment.^  And  so  it  is 
immaterial  that  the  plaintiff  does  not  demand  the  precise  dam- 
ages to  which  he  is  entitled,  or  that  he  mistook  the  true  rule  of 
damages  in  his  complaint,  where  the  complaint  avers  a  legal  wrong 
and  the  resulting  pecuniary  injury,  and  it  is  competent  for  the 
court,  under  the  complaint,  to  adjust  the  recovery  on  the  true 
basis.^ 

Allflg»ttoB  of  Sunago  Hot  Trayenablo. — Where  the  damages  are  unliqui- 
dated it  is  not  necessary  for  the  defendant  to  traverse  the  allega- 
tion in  regard  thereto.^     Hence  the  amount  of  damage  is  not 

1.  Raymond   v,    Traffarn,   12    Abb.  Where  the  complaint  contained  an 

Pr.  (Oneida  County  Ct.)  52;  Conno«s  allegation  that  the    defendants,  con- 

V.  Meir,  2  E.  D.Smith  (N.  Y.)  314;  signees,  kept  and   detained   the  plain- 

Hackett  v,   Richards,  3  E.  D.  Smith  tiff's  boat  one  hundred  and  six  dajrs 

(N.   Y.)   13;  Bartlett  v.  Odd  Fellows'  over  and  above  what  was  a  reasonable 

Sav.  Bank,  79  Cal.  318;  Loeb  z\  Kam-  time  to  unload  the  same  after  her  ar- 

ak,  I   Mont.   153,     See  also  Weaver  v.  rival  and  report  thereof  to  the  defend- 

Mississippi,  etc^  Boom  Co.,  28  Minn,  ants,  hy  which  delay  and  detention  the 

C43.  Compare  Tucker  v.  Parks,  7  Colo.  plaintifTsustained  damage  to  the  amount 

62.  of  ten  dollars  per  day,  it  was  held  that 

In  Weaver  v.  Mississippi,  etc..  Boom  such  was  a  sufficient  averment  to  en- 
Co.,  28  Minn.  543,  it  was  held  that  title  the  plaintiff  to  recover  the  dam- 
where  the  complaint  states  facts  show-  ages  claimed.  Barnard  v.  Benoind,  19 
ing  damage,  it  is  sufficient,  although  it  Alb.  L.  }.  77. 

does   not  formally  close  with  the    ad  In  Atchison,  etc.,  R.  Co.  v.  Rice,  36 

damnum  clause.  Kan.  603,  which  was  an  action  for  false 

The  amount  of  damages  which   the  imprisonment,  and  to  recover  damages 

plaintiff  can  recover  depends  upon  the  for  illness  occasioned  by  the  arrest,  Uie 

proof  adduced  at  the  trial.    A  party  court  said  :  ''  If  it  was  the  desire  of  the 

cannot  recover  more  damages  than  he  plaintiff  to  recover  enhanced  damages 

claims,  but,  no  matter  how  much    is  because  of  his  sickness,  he  should  have 

claimed,  he  cannot  recover  more  than  alleged  the  sickness  in  his  petition,  or 

the  proof  shows  he  is  entitled  to ;   and  at  least  he  should  have  alleged  facts 

so  the  amount  of  damages  claimed  in  from   which  it  might  be   inferred  or 

the  complaint  is  not  a  material  aver-  from  which  the  law  would  imply  that 

ment  under  the  Civil  Practice  Act  of  sickness  would  necessarily  follow.** 

Montana   Territory,  and  the  plaintiff  OallfomlA  Statute. —  Under    section 

may  recover  the  damages  he  proves.  147,  Cal.  Pr.  Act,  when  an  answer  is 

Loeb  V,  Kamak,  i  Mont.  152.  filed,  "the  court  may  grant  any  relief 

Where  the  plaintiff  alleges  facts  to  consistent  with  the  case  made  by  the 

exist  which,  if  proved,  would   entitle  complaint  and  embraced  within  the  is- 

him   to  recover  the  sum  of  money  he  sue."     Nevada  County,  etc..  Canal  Co. 

demands,  he  has  shown,  so  far  as  the  v.  Kidd,  37  Cal.  301.     Compare  Smith 

recital  of  the  complaint  can  show,  that  v.  Havens,  6  Colo.  397. 

he  has  sustained  damage.     Bartlett  v.  8.  McKensie    v,    Farrell,    4    Bosw. 

Odd  Fellows'  Sav.  Bank,  79  Cal.  223.  (N.Y.)  193;  Raymond  v.  Traffam,  12 

a.  Colrick ».  Swinburne,   105  N.  Y.  Abb.   Pr.    (Oneida    County    Ct)    54; 

503.    See  also  Bartlett  r.  Odd  Fellows'  Newman    v.    Otto,   4   Sandf.  (N.  Y.) 

Sav.  Bank,  79  Cal.  333;  Weaver  7'.  Mis-  668;  Gilbert  v.  Rounds,  14  How.  Pr. 

sissippi,  etc..  Boom  Co.,  28  Minn.  543.  (N.  Y.  Supreme  Ct.)   46;  Jenkins  v. 

Where  the  plaintiff  alleges  facts  to  Steanka,     19    Wis.    126;     Bartelt    v. 

exist,  which,  if  proved,  would   entitle  Braunsdorf,  57  Wis.  i. 

him  to  recover,  the  complaint  will  not  In  Raymond   v,  Traffam,   I3    Abb. 

be  held  insufficient  as  containing  no  Pr.  (Oneida  County  Ct.)  54,  the  court 

specific  allegation  of  damage,  since  the  said :  ''Only  traversable  allegations  are 

facts  stated  constitute  in  law  his  dam-  confessed    to    be    true    by  an  answer 

age  and  its  measure.    Bartlett  v.  Odd  which  admits  the  plaintm's  cause  of 

Fellows' Sav.  Bank,  79  Cal.  318.  action.    The  damagea    sUted   in   tb« 
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admitted  by  failure  to  answer.^ 

Judgment  by  De&nlt. — A  judgment  by  default  for  damages  is  erro- 
neous, however,  if  no  amount  of  damages,  nor  prayer  for  the 

complaint    are    the     extent     of     the  lars,  and  the  defendant  denied  in  these 

compensation  demanded,  not  an  actual  words :  '*  Thej  deny  that  plaintiff  has 

and  issuable  averment  of  the  amount."  suffered  damages  in  the  sum  of  eight 

In  Jenkins  t;.  Steanka,  19  Wis.   laS,  hundred  dollars."    On  appeal  the  Su- 

the  court  said :  ''In  actions  of  trover,  preme    Court    said :    **  No    proof    of 

trespass,  or  replevin,  before  the  code,  damages  was  required,  as  no  issue  was 

it  was  not  necessary  for  the  defendant  made  on  that  point.     A  denial  that  the 

to  deny  the  amount  of  the  value  or  the  plaintiff  has  suffered    damage  in  the 

allegation  of  damages,  and  in  this  re-  exact  sum  claimed   by  him  is  insuffi- 

spect  the    code    has    not    altered  the  cient."    Quoted  in  Conway  v.  Clinton, 

practice.    They  must  be  proved   even  1  Utah  223. 

though  the  defendant  puts  in  no  1.  Raymond  v.  Traffarn,  12  Abb. 
answer."  Citing'  Connoss  v.  Meir,  2  Pr.  (Oneida  County  Ct.)  54;  Hackett 
E.  D.  Smith  (N.  Y.)  314;  McKensie  f.  v.  Richards,  13  N.  Y.  138,  reversing  3 
Farrell,  4  Bosw.  (N.  Y.)  202.  See  E.  D.  Smith  (N.Y.)  13;  Howell  v.  Ben- 
also  Bartelt  v,  Braunsdorf,  57  Wis.  i.  nett,  74  Hun  (N.  Y.)  558;  Thompson 
In  Smith  t^.  Thomas, 2  Bing.N.  Cas.  v.  Lumley,  7  Daly  (N.  Y.)  77.  See 
372,  29  E.  C.  L.  362,  the  court  said :  article  Answers  in  Code  Pleading, 
"If  the  plaintiff  proves  his  special  vol.  i,  pp.  792,  793. 
damage,  he  may  recover  it;  if  he  fails  In  Thompson  t>.  Lumley,  7  Daly  (N. 
in  proving  it,  he  may  still  resort  to  Y.)  77,  the  court  said :  "  The  damages 
and  recover  his  general  damages.  A  sustained  are,  as  a  general  rule,  matter 
traverse,  therefore,  of  such  an  allega-  of  evidence,  and  need  not  be  alleged, 
tion  is  immaterial  and  improper,  as  a  (Barruso  v.  Madan,  2  Johns.  (N.  Y.) 
finding  upon  it  either  way  will  have  149.)  But  where  the  plaintiff  seeks 
no  effect  as  to  the  right  to  the  verdict."  to  recover  damages  which  were  not 
Quoted  in  Thompson  v.  Lumley,  7  the  direct  and  immediate  result  of  the 
Daly  (N.  Y.)  77.  injury,  and  which  the  defendant  there- 
Failure  to  Plead  Oeneral  Issue.  —  fore  cannot  be  assumed  to  have  any 
Where  the  damages  are  unliquidated,  knowledge  of,  the  plaintiff  must  aver 
the  amount  claimed  by  the  plaintiff  is  them  specially  in  his  complaint,  that 
never  admitted  by  a  failure  to  plead  the  the  defendant  may  not  be  taken  by 
general  issue.  McLees  v.  Felt,  11  Ind.  surprise  upon  the  trial,  but  may  be  pre- 
220.  pared  to  rebut  the  proof  offered  of  such 
ATeme&t  of  Bpedal  Damage. — **  An  special  damages,  or  the  amount  or  ex- 
averment  of  special  damage  is  not  tent  of  them.  (Squier  v.  Gould,  14 
traversable  unless  where  it  is  the  gist.  Wend.  (N.  Y.)  160;  Vanderslice  v, 
of  the  action.*'  Thompsons.  Lumley,  Newton,  4  N.  Y.  133.)  The  object  is 
7  Daly  (N.  Y.)  77,  citing  Baldwin  v,  merely  to  give  him  notice,  that  he  may 
New  York,  etc.,  Co.,  4  Daly  (N.  Y.)  not  be  taken  by  surprise,  and  there- 
315 ;  Smith  v.  Thomas,  2  Btng.  N.  Cas.  fore  such  an  averment  is  not  travers- 
372,  29  E.  C.  L.  362  ;  Wilby  v,  Elston,  8  able  or  demurrable.  (Leland  v»  Tou- 
C.  B.  142,  65  E.  C.  L.  142  ;  Robinson  v,  sey,  6  Hill  (N.  Y.)  328.)  A  failure  to 
Marchant,  7  Q^B.  918,  53  E.  C.  L.918.  answer,  consequently,  is  no  admission 
Denial  of  Freelae  Amonnt  Alleged. — A  of  such  special  damages,  and  the  plain- 
denial  of  value  or  damages  in  the  pre-  tiff  must  prove  them  on  the  assess- 
cise    amount    alleged,   without    more,  ment" 

raises  no  issue.    Conway  v,  Clinton,  1  In  the  case  of  Patterson   v.  Ely,  19 

Utah  222;  Patterson  v.  Ely,  i9Cal.28;  Cal.   28,  it    was  held   that  where  the 

Huston  v.  Twin,  etc..  Creek  Turnpike  complaint  in  ejectment  avers  that  the 

Road   Co.,  45    Cal.    550;  Higgins  v,  value  of  the  "use  and  occupation,  rents 

Wortell,  18  Cal.  330.  *  See  also  Carl-  and  profits,"  of  the  premises,  for  the 

yon  V.  Lannan,  4  Nev.  156.  period  during   which   the   defendants 

The  case  of  Huston  v.  Twin,  etc.,  were  in  possession  and  withheld  pos- 

Creek  Turnpike  Road  Co.,  45  Cal.  550,  session  from  plaintiffs,  is  ten  thousand 

was  an  action  for  tort  in  which  dam-  dollars,  and    the    answer  contains  no 

ages  were  alleged  in  eight  hundred  dol-  specific  denial  of  such  averment,  the 
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same,  is  stated  in  the  complaint,  notwithstanding  the  complaint 
states  facts  to  sustain  a  judgment.^ 

S.  Praytr  finr  Judgment. — The  controlling  claim  for  damage  is 
contained  in  the  prayer  for  judgment,  and  will  obviate  the  neces- 
sity of  stating  the  amount  elsewhere  in  the  complaint.^ 

Whnt  Bfwfnl  Ooonti.  —  Where  the  cause  of  action  is  set  out  in 
several  distinct  counts,  and  concludes  with  a  general  prayer  for 
damages,  the  damages  claimed  at  the  end  of  the  declaration  or 
computint  will  be  applied  to  the  several  counts.* 

ayerment,  under  the  statute,  for  the  interest  was  due,  for  which  judgment 
purposes  of  the  action,  is  to  be  deemed  was  prajed,  the  court  held  that  where 
admitted,  and  therefore  constitutes  con-  the  plaintiff,  as  in  this  case,  alleges  facts 
elusive  evidence  of  the  extent  of  the  to  exists  which,  if  proved,  would  en- 
damages, and  authorizes  the  jurj  to  title  him  to  recover  the  sum  of  monej 
assess  the  damages  to  that  extent.  demanded,  he  has  shown,  so  far  as  the 

1.    Pittsburgh     Coal    Min.    Co.    v,  recitals  of  his  complaint  can,  that  he 

Greenwood,  39  Cal.  71;  Gage  v.  Rog-  has  sustained  damages, 

ers,  ao  Cal.  91,  followed  in  Lamping  v.  Several  dalms  In  Same  Owmplaliit. — 

Hyatt,  27  Cal.  99.    See  also  Lattimer  v.  Where    the    complaint    stated    three 

Rjan,  20  Cal.  639 ;  Gantier  v,  English,  separate  causes   of  action,   and  after 

39  Cal.  x66;  Parrott  v.   Den,  34  Cal.  each  were  the  words  **  to  his  damage 

79.    See  also  article  Defaults.  ten  thousand  dollars,"  and  closed  with 

In  Lamping  v,  Hjatt,  37  Cal.  loa,  a  prayer  for  judgment  in  the  sum  of 

the  court  said:  "The  judgment  is  by  twentv  thousand  dollars,  it  was  held 

default,  and  the  court  was  Sierefore  not  that  the  controlling  claim  in  respect  to 

authorized  to  grant  any  greater  relief  damages  was  at  the  end  of  the  com- 

than  is  demanded  in  the  prayer  of  the  plaint,  and  a  verdict  for  fifteen  thou- 

complaint  and  specified  in  the  sum-  sand  dollars  was  sufficient.    Schultz  v. 

mons.    Raun  v,  Reynolds,  11  Cal.  19;  Third  Ave.  R.  Co.,  46  N.  Y.  Super. 

Gage  V.  Rogers,  30  Cal.  91 ;  Lattimer  Ct  314. 

v.  Ryan,  20  Cal.  639."  Ctonsiral  Averme&t.  —  In    Martin   v. 

Judgme&t  Greater  than  Damandad. — In  Durand,  63  Cal.  39,  it  was  held  that  in 

Andrews  v,  MonUaws,  8  Hun  (N.  Y.)  an  action  of  ejectment  a  general  aver- 

65,  it  was  held  that  a  judgment  by  de-  ment  of  and  prayer  for  damages  in  a 

fault  giving  a  greater  relief  than  that  specified  sum,  for  the  unlawml  with- 

demanded  in  the  complaint  should  be  holding  of  the  premises,  was  sufficient 

set  aside.  to  support    a  judgment  for  damages 

S.  An  averment  in  a  complaint  for  where  no  special  demurrer  or  objection 

damages,  concluding  *'to  the  damage  to  the  evidence  on   the    subject    had 

of  the  plaintiff"  in   a  specified   sum,  been   interposed.   'Citing-   Dimick   o. 

is    a    sufficient    prayer    for    damages.  Campbell,  31  Cal.  340. 

Louisville,  etc.,  R.  Co.  v.  Smith,  58  OfeiJeotlon  after  Verdlet.— Where  the 

Ind.  575.  amount  claimed    by  the  plaintiff  was 

In  Riser  v.  Walton,  78  Cal.  490,  the  clearly  indicated  in  the  prayer  of  his 

complaint  contained  no  formal  allega-  petition,  and  no  exception  was  taken 

tion  of    the  amount  of  damages  sus-  upon  the  trial  to  the  mode  of  making 

tained,  but  concluded   with  a  prayer  the  claim,  it  was  held   that,  after  ver* 

for  judgment  in  a  stated  amount,  and  diet,  it  was  too  late  to  make  such  an 

it  was  held  equivalent  to  a  statement  of  objection.    Hoggland  v.    Cothren,  25 

the  amount  of  damages  sustained.  Tex.  345. 

In    Bartlett  v.  Odd   Fellows*    Sav.  8.  Schultz  v.  Third  Ave.  R.  Co.,  89  N. 

Bank,  79  Cal.  323,  where  the  allegations  Y.  343;    Walsh  v.  Dolan    (Citv  Ct), 

of  the  complaint  were,  that  the  de-  15  N.  Y.  Supp.  97;  Adams  v.  McMil- 

fendant  was  under  obligation   to  pay  Ian,  7  Port.  (Ala.)  90;  Spears  v.  Ward, 

the  plaintiff  a  certain  sum  of  money  48  Ind.  543;  Gell  v.  Burgess,  4  D.  ft  L. 

and  interest,  and  that  it  had  refused  to  547. 

comply  with  such  obligation,  and  that  In  Postlewaite  v.  Wise,  17  W.  Va.  i, 

therefore  a  certain  sum  of  money  and  It  was  decided  that   iJf  a  declarmtioa 
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4.  Itemiziiig  Damagei.  —  It  is  unnecessary,  in  most  cases  where 
the  demand  is  unliquidated  and  sounds  wholly  in  damages,  and 
where  there  is  but  a  single  cause  of  action,  to  state  specifically, 
and  in  amounts,  the  different  elements  or  items  which  go  to  make 
up  the  sum  total  of  the  damages.  It  is  enough  to  claim  so  much 
in  gross  damages  for  the  wrong  done.*  Where,. however,  the 
petition  itemizes  the  damages,  the  recovery  should  be  confined  to 
the  items  alleged.^  And  in  no  case  should  the  plaintiff  be 
allowed  to  recover  for  a  cause  of  action  not  included  in  his 
declaration.* 

6.  Amendments.    See  article  Amendments,  vol.  i,  p.  586. 

y.  Beoovebt  Looted  bt  Sekavd — 1.  Generally. — ^The  damages 
should  be  laid  sufficiently  high  to  cover  the  largest  sum  that  tite 

contains  several  counts,  and  no  dam-  because  it  did  not  aver  the  injury  done 

ages  are  claimed  at  the  end  of  each  to  each  head  of  cattle;  but  the  court 

count,  but  the  entire  declaration  con-  held  that  where  the  plaintiff  seeks  to 

eludes :  '*  In  all  to  the  damage  of  the  recover  for  damages  naturally  resulting 

plaintiffs    five    hundred    dollars,  and  from  the  negligent  acts  complained  of, 

therefore    they     sue/'    this    claim    of  the  particulars  in  respect  to  which  the 

damages  must  be  regarded  as  on  ac-  plaintiff  has  been  damaged  need  not 

count  of  the  wrongs  named  in  each  sev-  be  stated. 

eral  count,  and  therefore  a  verdict  and  In  Hammond  v,  Schiff,  loo  N.  Car. 

judgment  may,  on  such  a  declaration,  176,  it  was  held  that  the  rules  of  plead- 

be  rendered  K>r  damages.    Quoted  in  ing  were  not  so  stringent  as  to  require 

Hoffman  V.  Dickinson,  31  W.  Va.  145.  a  special  averment  of  every  immediate 

On  this  point  Greene,  }.,  said :  cause  of  the  injury  suffered.  Citing 
*' Again,  it  is  claimed  that  it  was  error  Whitehurst  v,  Fayetteville  Mut.  Ins. 
to  render  any  judgment  for  damages,  Co.,  6  Tones  (N.  Car.)  352. 
as  none  were  claimed  in  the  first  and  2.  Missouri,  etc.,  R.  Co.  v.  By  as 
second  counts,  on  which  alone  the  (Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 
plaintiffs  did  or  could  recover.  The  11 33;  Fort  Worth,  etc.,  R.  Co.  v. 
damages  claimed  at  the  end  of  the  Measles,  81  Tex.  474 ;  Stewart  v,  Balti- 
dedaration  applied  to  each  of  the  more,  etc.,  R.  Co.,  33  W.  Va.  88. 
counts.  It  is  both  unusual  and  un-  8.  Troy  v.  Cheshire  R.  Co.,  33  N.  H. 
necessary  to  insert  the  claim  for  dam-  loi ;  Gulf,  etc.,  R.  Co.  v.  Maetze,  2 
ages  at  the  end  of  each  count.  Damages  Tex.  App.  Civ.  Cas.,  ^  633. 
for  all  the  causes  of  action  in  the  Damages  Aaiassed  tmt  Not  Alleged.— 
several  counts  may  be  claimed  at  the  Under  the  general  allegation  of  dam- 
end  of  the  declaration."  Postlewaite  age  the  court  heard  the  testimony  as  to 
V.  Wise,  17  W.  Va.  i,  follawd  in  special  damages,  and  found  that  the 
Hoftnan  v.  Dickinson,  31  W.  Va.  \±^,  plaintiff  had  been  damaged  in  a  certain 

In  Hoffman  v.  Dickinson,  31  W.  Va.  sum  for  time  lost  on   account  of  the 

146,  it  was  further  held  that  an  all^a-  nonuser  of  water,  and  for  labor  in  re- 

tion  at  the  end  of  the  declaration,  *4n  opening  pits  and  drains,  etc.,  none  of 

all    for    the    damage,    etc.,"  does  not  which  items  of  damage  were  pleaded, 

change  the  general  principle  that  it  is  It  was  held  that  damages  having  been 

sufficient  to  claim  the  damages  at  the  assessed  against  the  defendants,  which 

end  of  the  declaration,  omitting  the  were  not  alleged  in  the  complaint,  such 

words  '^n  all."  complaint  did   not  support  the  judg- 

1.  Montoomery     v,     Locke      (Cal.  ment.    Parker  xk  Bond,  5  Mont  i. 

1885),  II   Pac.  Rep.  875;   Shepard  v.  Damages  fi»r  Positive  llalfeasaiioa.— 

Pratt,  16  Kan.  315;  Prentiss  v.  Barnes,  Charges  in  a  declaration  cannot  be  re- 

6  Allen  (Mass.)  411.  covered  upon  evidence  of  nonfeasance 

In  Dooley  v.  Missouri  Pac.  R.  Co.,  only,  and  the  defendant  is  not  required 

36  Mo.  App.  381,  which  was   an  ac-  to  meet  such  a  showing.    Macumber 

tion  to  recover  damages  for  injury  to  v.  White   River    Log,  etc.,    Co.,    53 

cattle,  the  complaint  was  objected  to  Mich.  195. 
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plaintiff  can  possibly  hope  to  recover.^  He  is  not  confined  in  his 
recovery  to  the  precise  amount  for  which  suit  is  brought,^  and 
although  his  claim  for  damages  may  seem  ludicrously  excessive, 
still  it  will  not  prevent  such  a  recovery  as  the  plaintiff  may  show 
himself  entitled  to.*  He  cannot,  however,  by  such  claim,  give 
himself  a  right  to  recover  more  than  the  facts  stated  will  warrant.^ 
8.  Actions  Sounding  in  Damaget. — In  all  actions  sounding  in 
damages  the  plaintiff  is  limited  by  his  demand  therefor  in  his 
declaration  or  complaint,  and  can  recover  no  more  than  the 
amount  specified.^ 

1.  Fournier  v,  Faggott,  4  IlL  350 ;  tion  sounding  in  damages,  the  plaintiff 
Decker  v.  Parsons,  xi  Hun  (N.  Y.)  claims  more  damages  than  on  the  face 
396;  Curtiss  V,  Lawrence,  17  Johns,  of  his  declaration  appears  to  he  due,  it 
(N.  Y.)  HI.  will  not  vitiate,  especially  after  verdict 

The  court  has  no  power  to  award  *    *    *   for,  the  amount  of  the  damages 

the  party  more  than   he  asks.    He  is  being  ascertained  by  the  jury,  it  is  to 

supposed  to  know  the  full  extent  of  his  be  presumed  they  were  assessed  accord - 

wrong  and  to  lay  his  damages  accord-  ing  to  the  proof." 

ingly.      Fournier    v.    Faggott,    4  111.  6.  Alabama. — M'Whortcr  f.   Sayre, 

350.  3  Stew.  (Ala.)  335;  North  Birmingham 

In  Treat  v.  Barber,  7  Conn.  378,  the  R.  Co.  v.  Calderwood,  89  Ala.  247 ; 

court  said  :  ''The  plaintiff,  if  he  obtain  Dinsmore  v.  Austill,  Minor  (Ala.)  09; 

judgment,  can  only  recover  secundum  Flournoy  t^  Childress,  Minor  (Ala.)  93. 

alleg'ataf  unless  his  allegation  is  entirely  Arkansas. — Pleasants  v.  State  Bank, 

auperfluous.      It  is  correctly    said   by  8  Ark.  456;  Jones  f.  Robinson,  8  Ark. 

Starkie:  *It  seems,  indeed,  an  universal  484;  White  v,  Cannada,  35  Ark.  41. 

rule  that  a  plaintiff  or  prosecutor  shall  Connecticut. — Davenport  v,  Bradley, 

in  no  case   be  allowed    to  transgress  4  Conn.  3x1. 

those  limits  which,  in  point  of  descrip-  Georgia, — Terrell   v,    McKinny,  36 

tion,  limitation  and  extent,  he  has  pre-  Ga.  450. 

scribed  for  himself;  he  selects  his  own  Illinois. — Russell  v.  Chicago,  32  111. 

terms,  in  order  to  express  the  nature  283;  Fournier  v.  Faggott,  4  111.  347; 

and  extent  of  his  charge  or  claim;  he  Stephens  v,  Sweeney,  7  111.  375;  Rives 

cannot,  therefore,  justly  complain  that  v.  Kumler,  37  111.  291 ;  Brown  v.  Smith, 

he  is  limited  by  them.^    3  Stark.  £v.  24  111.  197 ;  Linder  v.  Monroe,  33  111. 

1531."  388;  Oakes  v.  Ward,  19  III.  46;  Kellev 

2.  Sawyer  v,  Daniels,  48  111.  369.  v.  Chicago  Third  Nat.  Bank,  64  111. 
The  plaintiff  may  recover  a  less  sum  541 ;  Hichins  v.  Lyon,  35  111.  150;  Pier- 

than  is  laid  in  his  declaration,  and  is  son  v.  Finney,  37  111.  29;  Foreman  v, 

never  confined   to  the  precise  amount  Sawyer,  73  111.  484;  Pickering  v,  Pulsi- 

for  which  suit  is  brought.     Sawyer  v.  fer,  9  111.  79. 

Daniels,  48  111.  269.    And  so  where  he  Indiana. — Short  v.  Scott,  6  Ind.  430; 

alleges  special  damage,  and  by  his  evi-  Wetherill  v.  Posey  County,  5  Blackf. 

dence  reduces  the  amount  so  alleged,  he  (Ind.)  357;  Epperly  v.  Little,  6  Ind. 

cannotrecoveragreater  amount  than  is  345;  Swift  v.  Woods,  5  Blackf.  (Ind.) 

so  established.     Rieckhoff  v.  Northern  97 ;  Horner  v.  Hunt,   i    Blackf.  (Ind.) 

Pac,  etc..  Irrigation  Co.,  10  Wash.  139.  314;  Murphy  v,  Evans,  11  Ind.  517. 

8.  Henry  v.  Shepherd,  52  Miss.  125.  Iowa.  —  Stafford    v.    Oskaloosa,  57 

4.  Murphy  v.  Evans,  11  Ind.  517.  Iowa  748. 

He  may  Leaaen,  but  cannot  Enlarge,  Kentucky, — Bealle  v,  Schoal,  i  A.K. 

by  his  claim  for  damages,  the  amount  Marsh.  (Ky.)  477;   Harrison  v.  Park,  i 

apparently  due  by  the   facts    set   up.  J.  J.  Marsh.  (Ky.)  174. 

Murphy  v.  Evans,  11  Ind.  517,  follow-  Mickigan. — Abernethy  v.  Van  Burcn 

ing  Epperly  v.  Little,  6  Ind.  344.  Tp.,  53  Mich.  383. 

After  Verdlot. — In  Van  Rensselaer  v.  Missouri. •^ohxi^on  v.  Robertson,  i 

Plainer,  3  Johns.Cas.(N.V.)  18,  the  court  Mo.  615;  Beckwith  v.  Boyce,  I3  Mo. 

said  :  **There  is  no  doubt  that  where,  440;  Cox  v.  St  Louis,  iz  M0.4J1;  Hi^- 

in  an  action  of  covenant,  or  in  any  ac-  ton  v,  Hope,  3  Mo.  53;  Carr  9.  Edwards 
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3.  Where  DamageB  Claimed  are  Merely  VominaL — A  distinction, 
however,  is  to  be  observed  in  those  classes  of  actions  which  do  not 
sound  in  damages,  and  wherein  the  damages  claimed  are  merely 

I  Mo.  137;  Maupin  v,  Triplett,  5  Mo.  this  court  to  recoveries  on  penal  bonds 

43a.  for  the  performance  of  covenants  or 

Nevf  Tork, — Fish  v.  Dodge,  4  Den.  conditions.    Fournier  v,    Faggott,     4 

(N.  Y.)  «i;  Curttss  v.  Lawrence,  17  111.  347;  Stephens r. Sweeney,  7  111.  375. 

Johns.   (N.  Y.)   Ill;  Dox  v.  Dey,  3  In  these  cases  upon  penal  bonds,  the 

Wend.  (N.  Y.)  356;  Pharis  v.  Gere,  31  judgments  were   reversed  because  the 

Hun  (N.  Y.)  444.  damages  found  on  the  trial  exceeded  the 

Pennsylvania, — Dennison  v.  Leech,  ad  damnum  laid  in  the  declaration." 

9  Pa.  St.  164.  Damagea  Claimed  In  BUI  of  Pazticnlars. 

South  Carolina, — Covington  v.  Lide,  — In  Morton  v,  McClure,  32  111.  2^7,  it 

I  Bay  (S.  Car.)  158.  was  held  that  the  plaintiff  could  not 

Tennessee, — Fowlkes  v,  Webber,  8  recover    a    larger    amount    than  was 

Humph.  (Tenn.)  530;  Crabb  v,  Nash-  claimed  by  his  bill  of  particulars  filed 

ville  Bank,  6  Yerg.  (Tenn.)  3^2; Camp-  with  the  declaration, 

bell  V.  Hancock,  7  Humph.  (Tenn.)  75.  AmenOed   Petltton.— In    Stafford    v, 

Ten<is. — Gulf,  etc.,  R.  Co.  v,  Simon-  Oskaloosa,  57  Iowa  750,  the  original 

ton,  2  Tex.  Civ.  App.  558;  Gregory  v.  petition  claimed  damages  in  the  sum 

Coleman,  3  Tex.  Civ.  App.  166.  of  five  thousand  dollars.    An  amended 

English, — Pickwood  v,  Wright,  x  H.  petition,  for  the  same  injuries  set  out 

Bl.  6mP  ;  Hoblins  v,  Kimble,  Bulst.  49.  in  the  original  petition,    claimed  ten 

In  Chicago,  etc.,  R.  Co.  v,  O'Brien,  thousand  dollars ;  and  there   was    no 

34  111.  App.   155,  it  was  held  that  an  allegation  that  the  sum  claimed  in  the 

ad  damnum  of   five   hundred   dollars  amended  petition  was   in  addition  to 

was  sufficient  to  sustain  a  verdict  for  the  claim  first  made.    It  was  held  that 

two  hundred  and  seventy-five  dollars,  an  instruction  that  the  jury  might  find  a 

although  in  the  body  of  the  declara-  verdict  for  any  sum  less  than  fifteen 

tlon  the  damages  were  put  under  a  vi-  thousand  dollars  was  erroneous, 

delicet  at  two  hundred  dollars.  Claim  for  Treble  Damagea. — In  Pharis 

Action   of  Covenant. — In    Cloud    v,  v.  Gore,  31  Hun  (N.- Y.)  445,  the  court 

Campbell,  4   Munf.  (Va.)   214,   it  was  held  that  the  fact  that  the  first  count 

held  that,  in  an  action  of  covenant,  a  alleged  that  the  defendant  had  become 

verdict  for  a  larger  sum  than  the  dam-  liable  to  pay  treble  damages,  did  not 

ages  laid  in  the  declaration  or  stated  in  enlarge  his  claim  for  damages  made  at 

the  writ  must  be  set  aside  and  a  new  the  conclusion  of  that  court  and  at  the 

trial  awarded.  conclusion  of  the  complaint,  and  that» 

In   Holeman   v,  Coleman,   i    A.  K.  the  plaintiff  having  limited  his  claim 

Marsh.  (Ky.)  297,  which  was  an  action  for  damages  to  a  certain  sum,  he  could 

of  covenant,  the  court  held  that  where  not  take  judgment  for  any  greater  sum, 

the  verdict  was  for  more  damages  than  either  as  single  or  treble  damages, 

were  laid  in  the  writ,  and  the  court  Exemplary  Damagea. — So,  also,  where, 

during  the  term  of  trial  corrected  it,  in  an  action  for  damages,  the  complaint 

it  was  not  error.  prays  judgment  for  nine  hundred  dollars 

Action  of  TroYer. — The  jury  may  find  actual  damages  and  one  thousand  and 

a  larger  amount  of  damages  in  an  ac-  fifty  dollars  exemplary  damages,  it  was 

tion  of  trover  than  that  alleged  as  the  held  that  the  plaintitf  was  not  entitled 

value  of   the  property  sued  for,   but  to  recover  a  greater  sum  as  exemplary 

they  cannot  find  in  excess  of  the  amount  damages  than  was  asked  for  in  the  petf- 

laid   in  the  ad  damnum  clause  at  the  tion.  Gregory  r.  Coleman,  3  Tex.  Civ. 

conclusion  of  the  declaration.    Terrell  App.  166. 

V.  McKinny,  26  Ga.  450.  Not  Cnred  by  Crediting  Bxoosa  npon 

Action  on  Penal  Bonds.— In  Russell  v.  Execution. — It  is  error  to  enter  judg- 

Chicago,  22  111.  287,  the  court  said  :  **No  ment  for  more  damages  than  are  laid  in 

rule  of  practice    is    better  established  the  writ  or  declaration.    Nor  is  this 

than  that,  in  an  action  of  debt,  the  plain-  error  cured  by  the  plaintiff 's  crediting 

tiflf  cannot  recover  damages  beyond  the  excess  on  the  execution  before  writ 

the  amount  claimed  in  his  declaration,  of  error  is  brought.  Robinett  v,  Morris, 

And    this   rule    has    been  applied  by  Hard.  (Ky.)  99. 
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nominal.    In  such  cases  the  verdict  may  exceed  the  amount  of 
damages  laid  in  the  declaration.^ 

4.  Bamagei  Acomed  ftnoe  Suit  Brought — So,  also,  where,  by 
reason  of  delay  in  terminating  the  action,  further  damages  have 
accrued  to  the  plaintiff,  he  may  recover  beyond  the  amount  of 
damages  alleged.^ 

1.  In  Harrison  v.  Park,  i  T.  J.  Marsh,  rial,  for,  sounding,  as  all  other  actions 
(Kj.)  170,  the  court  said :  *'Itisawell-  do,  in  damages,  no  more  can  be  re- 
settled rule,  and  perhaps  without  ex-  covered  than  is  stated."  4  Minor's 
ception,  that  a  plaintiff  at  law  cannot  Institutes,  p.  634. 
recover  more  than  he  claims;  and  had  PrtnetiMa  and  Interest  of  Note.~In 
this  been  an  action  for  covenant,  or  Phillips  v,  Runnells,  i  Morr.  (Iowa) 
an/  other  description  of  action  where  391,  it  was  held  that  where  the  verdict 
the  recovery  sounded  in  damages  ex-  did  not  exceed  the  principal  and  inter- 
clusivelv,  we  should  not  hesitate  to  est  of  the  note  sued  upon,  it  was  good 
decide  that  the  court  erred  in  refusing  although  it  was  for  more  than  the  dam- 
the  instructions.  [The  instructions  ages  laid  in  the  declaration, 
asked  being  that  the  jury  could  not  Trespass  to  Try  Title. — In  an  action 
find  more  damages  than  were  laid  of  trespass  to  try  title,  the  plaintiff  may 
in  the  declaration.]  *  *  •  But  this  recover  damages  bevond  the  sum  laid 
is  an  action  of  debt,  for  a  specific  sum,  in  the  writ  and  declaration.  Bumpass 
the  amount  of  which  is  thirteen  hun-  v,  Webb,  3  Ala.  109. 
dred  dollars,  and  this  is  the  sum  actu-  I>ebt  on  Bond  with  Special  Oondltton. 
ally  claimed,  and  for  which  the  judg-  — In  an  action  of  debt  on  a  bond  with 
ment  has  been  rendered.  It  is  true  special  condition,  the  damages  laid  in 
that,  as  the  record  stands,  this  sum  is  the  conclusion  of  the  declaration  are 
not  to  be  collected.  It  is  to  be  dis-  merely  nominal,  and  the  jury  have  a 
charged  by  a  lesser,  which  the  jury  right  to  exceed  that  amount  in  their  ver- 
have  expressed  in  damages,  as  a  com-  diet.  Allen  v.  Smith,  12  N.  J.  L.  159; 
mutation  for  the  greater  sum  recovr  Harrison  v.  Park,  i  }.  J.  Marsh.  (Ky.) 
ered.  Here,  then,  the  plaintiff  is  not  174.  And  if  the  amount  of  damages  and 
permitted  to  recover  more  than  he  costs,  added  together,  exceeds  the  sum 
claims.  In  fact,  he  does  not  get  as  laid  in  the  conclusion  of  ^e  declara- 
much,  although  he  gets  more  than  the  tion,  it  will  not  render  the  judgment 
amount  of  damages  laid  in  the  declara-  erroneous.  Allen  v.  Smith,  la  N.  J.  L. 
tion.  The  damages  laid  in  the  dec-  159,  citing  Pilfold's  Case,  10  Coke 
laration  in  an  action  of   debt  do  not  115^. 

limit  the  demand  as  in  actions  of  cov-  Virginia. — On  a  bond  with  collateral 
enant,  assumpsit,  trespass,  etc.  The  condition,  the  jury  may  find  more  dam- 
damages  laid  in  a  declaration  for  debt  ages  than  are  laid  in  the  declaration, 
are  designed  to  cover  the  injury  the  Winslow  v.  Com.,  2  Hen.  &  M.  (Va.) 
plaintiff  sustains  by  reason  of  the  de-  459;  Johnstons  v,  Meriwether,  3  Call, 
tention  of  the  debt,  and,  in  general,  (Va.)  533;  provided  the  penalty  of  the 
the  plaintiff  is  only  entitled  to  nominal  bond  is  sufficient  to  cover  the  same, 
damages,  the  detention  beings  compen-  Payne  v,  Ellzey,  2  Wash.  (Va.)  143. 
sated  by  the  rendition  of  the  judgment,  See  also  Simmons  v.  Garrett,  i  Kan. 
with  interest  from  the  time  the  debt  51  x. 
became  due."  Dlliiols. — In  an  action  of  debt  on  a 

"In  respect  to  the  statement  of  dam-  penal   bond  the  recovery  of  damages 

ages,  the  amount  in  the  action  of  debt  should  not  exceed  the  ad  damnum  laid 

is  immaterial,  except  in  actions  of  debt  in    the    declaration.    Russell  v.  Chi- 

on  bonds  with  collateral  condition,  and  cago,  22  111.  283 ;  Brown  v.  Smith,  24 

on  bonds  in  a  penalty  for  the  payment  III.  196.    See  Stephens  v,  Sweeney,  7 

of    money,  where    the  principal    and  111.  37c. 

interest  together  exceed  the  penalty;  2.  where,  on  account  of  several  con- 
in  which  case  the  excess  over  the  tlnuances,  the  debt  has  been  swelled, 
penalty  can  be  recovered  only  as  dam-  so  that  the  ad  damnum  is  too  small  at 
agiBs.  In  all  other  actions  than  the  the  time  of  trial,  it  is  not  error  to 
notion  of  debt,  the  damages  are  mate-  render  a  verdict  for  a  larger  sum  than 
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B.  Bemlttiiig  Samagei. — Where  the  amount  recovered  exceeds 
the  amount  demanded  in  the  declaration  and  writ,  the  judgment 

may  be  sustained  by  remitting  the  excess  and  taking  judgment 
for  the  amount  claimed.*    See  also  article,  Remittitur. 

!i  claimed.    Numbers  v.  Bowser,  ao  Tennessee, — Crabb  t^.  Nashville  Bank, 

Ind.  493;  Webb  v.  Thompson,  23  Ind.  6  Yerg.  (Tenn.)  332 ;  Campbell  v.  Han- 

428,  distinguishing'  Roberts  v,  Muir,  cock,  7  Humph.  (Tenn.)  75 ;  Fowlkes  v, 

7  Ind.  544,  and  May  v.  State  Bank,  9  Webber,  8  Humph.  (Tenn.)  530. 

Ind.  333.  United  States, — Brownson  v,   Wal- 

The  Indiana  Act  of  May  13,  1852,  3  lace,  4  Blatchf.  (U.  S.)  465. 
Rev.  Stat.  1 876,  p.  662,  provided  that,  in  Semittiiig  DamacM  in  8npr«m«  Oovrfe. 
actions  against  a  tenant  to  recover  the  — In  Pickering  v,  Pulsifer,  9  111.  79,  it 
leased  property  and  damages  for  its  was  held  that  a  judgment  which  ex- 
detention,  the  assessment  of  damages  ceeds  the  ad  damnum  of  the  declara- 
for  such  detention  shall  be  until  the  tion  is  erroneous,  and  in  such  case  the 
time  of  trial.  Under  this  act,  it  was  Supreme  Court  would  not  allow  a  re- 
held  that  it  was  no  error  to  assess  mittitur,  but  would  remand  the  cause 
damages  in  a  greater  amount  than  was  of  the  Circuit  Court  to  give  the  party- 
claimed  in  the  complaint.  White  v,  an  opportunity  to  move  for  leave  to 
Stellwagon,  54  Ind.  x86.  amend  his  declaration.    See  also  Four- 

DamagM  Aeondng  after  Suit  Brought,  nier  v.  Faggott,  4  III.  347. 

— In  M'Whorter  v,  Standifer,  2  Port.  The  rule  stated   in   these  cases  has 

(Ala.)  523,  the  court,  after  stating  the  been  changed  by  statute.     Rev.    Stat, 

rule  that  a  judgment  for  more  damages  1874,  Pr&c,  c.iio,  ^  81  (S.  &  C.  Stat.,  p. 

than  are  claimed  in  the  declaration  is  1839;    Cothrain's  Stat.  1885,  p.  1112), 

erroneous,  said:    "In  all   cases  where  which  provides  that  the  remittitur  of 

the  action  was  for  damages  merely,  the  excess  portion  ofthe  judgment  of 

and  those  damages  had  accrued  prior  the  trial  court  may  be  entered  in  the 

to  the  commencement  of  the  action,  court  of  appeal.  Stephens  v,  Sweeney, 

the    application    of  the    rule    is  just.  7  111.  375. 

Where,  however,  the  damages  were  In  Johnson  v,  Robertson,  x  Mo.  615, 
still  accruing  beyond  the  time  when  where  a  judgment  in  an  action  of  as- 
the  suit  was  brought,  so  that  the  party  -  sumpsit  was  for  a  greater  amount  than 
complaining  could  not  possibly  divine  the  damages  claimed,  it  was  held  error, 
to  what  extent  they  might  arrive  before  but  the  defendant  might  remit  the  ex- 
final  judgment,  but  could  only  estimate  cess  in  the  Supreme  Court.  Followed 
what  he  had  sustained  when  he  in  Hoyt  v.  Reed,  16  Mo.  30X. 
preferred  his  complaint,  and  where  a  Effect  of  Entering  Judgment  for  WliOlo 
recovery  was  allowed  to  be  had  for  the  Amount. — In  Fish  v.  Dodge,  4  Den.  (N. 
increasing  damage,  even  though  this  Y.)  311,  the  court  said  :  '*  The  jury  as- 
damage  depended  upon  proof,  which  sessed  the  damages  at  a  sum  beyond 
must  conform  to  the  allegata^  jet  I  find  the  amount  laid  in  the  declaration ;  and 
that  the  rule  was  relaxed,  and  made  to  the  plaintiff,  instead  of  remitting  the 
yield  to  the  true  reason  of  the  case."  excess  as  he  should    have  done,  and 

1.  Illinois. — Lindert;.  Monroe,  33  III.  taking  judgment  for  the   residue,  has 

388;  Stephens  v.  Sweeney,  7  111.  377.  entered  a  judgment    for   the    whole 

Kentucky, — Bealle  v,  Schoal,  i  A.  K.  amount  of  damages  found  by  the  jury. 

Marsh.  (Ky.)  477.  This  is    error."    See  also     Bealle    v, 

Missouri, — Hoyt  v.  Reed,    16  Mo.  Schoal,  i  A.  K.  Marsh.  (Ky.)  477. 

301;  Johnson  v.  Robertson,  1  Mo.  615.  Upon  Writ  of  Error  Bronght. — InPick- 

New   Tork, — Dox  v,  Dey,  3  Wend,  wood  v,   Wright,  i   H.  Bl.  642,  it  was 

(N.  Y.)   356;    Decker  v.  rarsons,   11  held  that  where  a  verdict  is  given  for  a 

Hun   (N.   Y.)   296;   Curtiss  v.  Law-  greater  sum  than  the  amount  of  dam- 

rence,  17  Johns.  (N.  Y.)  11  x ;  Coulter  ages  alleged  in  the  declaration,  and  for 

V.  American  Merchants  Union  Express  that  cause  a  writ  of  error  is  brought, 

Co.,56N.Y,  585,revtfrji«^5  Lans.(N.  the  court  will  permit  the  plaintiff  to 

Y.)  67;  Barber  v.  Rose,  5   Hill  (N.  enter  a  remittitur  of  the  excess  above 

Y.)  77.  the  sum  laid  in  the  declaration,  on  the 

Pennsylvania, — Denniion  v.  Leech,  payment  of  the  costs  of  the  writ  of 

9  Fa.  St.  164.  error. 
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Beooyery  limitod  by  Dcmaad.      DAM  A  GES.  Amimdmiiiit  of  Ad  B>mimni  ClftiiMb 

6.  Amendment  of  Ad  Damnum  Clause. —  Where  the  amount  of 
damages  recovered  exceeds  the  amount  claimed,  the  court  will 
sometimes  allow  the  plaintiff  to  amend  his  complaint  in  order  to 
cover  the  verdict  -}  but  it  would  seem  that  such  right  will  be 
granted  only  upon  the  condition  that  the  plaintiff  relinquishes  the 
verdict,  pays  cost  of  the  trial,  and  consents  to  a  new  trial,^  since 
such  an  amendment  would  be  improper  without  giving  the  defend- 
ant an  opportunity  to  reduce  the  damages,  which,  on  the  trial,  he 
had  no  occasion  to  do,  by  reason  of  the  moderate  amount  set  up 
in  the  claim.^ 

Btmlttlnc  Burpliu  after  Judcme&t. —  trial  to  give  the    defendant  an  oppor- 

In  Davenport  v,  Bradley,  4  Conn.  311,  tunitj  to  defend  against  the  enlarged 

the  court  said :  '*In  personal  actions,  claim.    Accordingly,  in  all  actions  for 

the  plaintiff  can  recover  no  more  than  recovery  of  damages,  whether  sounding 

he  has  demanded ;  and  the  judgment  in  tort  or  on  contract,  the  sum  in  the 

below  was  undoubtedly  erroneous.    A  conclusion  of  the  declaration  or  com- 

remittitur  of   the  surplus  bej'ond  the  plaint  must  be  sufHcient  to  cover  the 

demand  cannot  be    made   after  judg-  real  demand,  and  it  would  be  unjust  to 

ment;  nor  in  a  term  subsequent  to  that  allow  it  to  be  enlarged  after   verdict 

in  which   the  judgment  was  entered.'*  without  granting  a  new  trial,  as  the  de- 

Ciiing  1  Tidd's  Pr.  806;  Wray  v.  Lister,  fendant  may  have  gone  to  the  trial  re- 

2  Stra.  mo;  Chevely  v,  Morris,  2  W.  lying  that  no  more  damages  than  the 

Bl.  1300.  sum  claimed  could  be  recovered  ag^nst 

Judgment  Bntored  In  Bzoesa  of   Be-  him.'' 
malnder. —  ** Where    the    damages    are        '*  Before  the  adoption  of  the  code,  it 

assessed  in  the  court  below  for  a  sum  was   well   settled    that    the    Supreme 

in  excess  of  the  ad  damnum,  and  as  to  Court  had    no    power    to    allow     an 

such  excess  a  remittitur  is  filed  by  the  amendment   after  verdict  by  increas- 

plaintiff,    but  the  judgment  is  finally  ing  the  amount  of  damages  claimed  to 

entered  for  a  sum  in  excess  of  the  re-  correspond  with    the    verdict,    except 

mainder,  upon  error  brought,  since  the  .  upon   the  condition   that  the   plaintiff 

Supreme   Court  has  before   it  in  the  relinquish  the  verdict,  pay  the  defend- 

record  the  data  from   which  a  correct  ant's  cost  of  trial,  and  consent  to  a  new 

judgment  can  be  entered,  a  judgment  trial.    The  code  has  not  changed  this 

will  be  entered  in  the  Supreme  Court  rule."    Decker  v.  Parsons,  11  Hun  (N. 

for  the  sum  remaining  after    the    re-  Y.)  296;  Corning  v.  Coming,  6  N.  Y. 

mittitur     was     entered."       Linder    v,  97;   Pharis  v.   Gere,  31  Hun  (N.    Y.) 

Monroe,  33  111.  388,  note.  443.    The  same  rule  applies  to  an  action 

1.  See  article  Amendments,  vol.  i,  tried  before  a  judge,  without  a  jury,  by 
p.  589.  consent.     Decker  xk  Parsons,  x  i  Hun 

2.  Pharis  V.  Gere,   31   Hun  (N.  Y.)  (N.  Y.)  295. 

443;   Coulter  V.  American  Merchants  Where   New   Trial    Indispensable. — 

Union   Express  Co.,  5  Lans.  (N.  Y.)  Where     the     recovery     exceeds     the 

67,  reversing^  on  another  point,  56  N.  amount    laid  in   the    declaration,   the 

Y.  58c ;  Curtiss  v.  Lawrence,  17  Johns,  party  may,  upon  leave  in  the  court  be- 

(N.  Y.)  Ill ;  Dox  V.  Dey,  3  Wend.  (N.  low,  amend  his  declaration,  and  take 

Y.)  2c6;  Decker  v.  Parsons,   11  Hun  judgment  for  his  damages,   unless    a 

(N.  Y.)  396;  Corning  v.  Corning,  6  N.  new  trial  is  indispensable  to  do  justice 

Y.  97;  Bowman  v,  Earle,  3  Duer  (N.  to  the  defendant  by   reason  of   such 

Y.)   691;  Fish  V,  Dodge,  4   Den.  (N.  amendment.    Stephens  v.  Sweeney,  7 

Y.)  311 ;  Brown  v.  Smith,  24  111.  198.  111.  377. 

In  Pharis  v.  Gere,  31   Hun  (N.  Y.)  3.  Decker  r.  Parsons,  11  Hun  (N.  Y.) 

443,  the  court  said  :  *'  It  has  long  been  396 ;  Dox  v.  Dey,  3  Wend.  (N.  Y.)  356^ 

settled  that  the  court  will  not  .amend  "Where  only  "one  hundred  and  forty 

the  complaint  after  verdict  by  increas-  dollars  was  claimed,  a  verdict  for  one 

ing  the  amount  of  damages  for  which  hundred    and    fifty    dollars    was    not 

judgment  is  demanded,  without  setting  authorized,  but  when  defendant  moved 

aside  the  verdict  and  granting  a  new  to  reduce  the  verdict  to  one  hundred 
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Allagation  of  General  Damage.     DAMA  GES,     Allegation  of  Oeneral  Damage. 

VI  AlXEOATiOK  OF  Qehesal  Daxaoe. — General  damages,  or  such 
damages  as  the  law  holds  to  be  the  necessary  result  of  the  cause 
of  action  set  forth  in  the  declaration  or  complaint,  need  not  be 
specially  pleaded,  but  may  be  recovered  under  the  general  alle- 
gation of  damage.^     The  defendant  is  presumed   to  know  the 

and  forty  dollars  and  interest,  and  the  Chicago    West    Division    R.    Co.    v 

interest  was  about   ten  dollars,  judg-  ^Klauber,  9  111.  App.  613. 

ment  should  have  been  entered  for  one  '    Indiana, — Lindley  v.  Dempsey,  45 

hundred  and  fiftj  dollars ;  and  it  was  Ind.  246;   Richter    v,  Meyers,  5  Ind. 

error  to  allow  plaintiff,  after  verdict,  to  App.  33 ;  Hadley  v,  Prather,  64  Ind. 

file    an    amendment    to   his    petition  137;  Neal  v.  Shewalter,  5  Ind.  App.  147. 

alleging  his  damages  to   be  one  hun-  Kentucky, — Jesse  v.  Shuck  (Kj.  1889), 

dred  and  fifty  dollars,  instead  of  one  12  S.  W.  Rep.  304. 

hundred  and  forty  dollars,  the  amount  Maine, — Hunter  v,  Stewart,  47  Me. 

originally  claimed.''    Cox  v.  Burling-  419. 

ton,  etc.,  R.  Co.,  77  Iowa  ^78,  note.  Maryland, — Camden  Consol.  Oil  Co. 

Ramittitiir. —  **  When  judgment  is  v.  Schlens,  59  Md.  31,  43  Am.  Rep.  539. 
rendered  for  a  greater  amount  of  dam-  Massachusetts, — ^rrentiss  v.  Barnes, 
ages  than  is  laid  in  the  declaration,  the  6  Allen  (Mass.)  ^10;  Sampson  v.  Coy, 
judgment  will  be  reversed  in  the  Su-  15  Mass.  493;  Baldwin  v.  Western  R. 
preme  Court;  but  the  defendant  in  Corp.,  4  Gray  (Mass.)  336;  Brown  v^ 
error  may  enter  a  remittitur  in  the  Cummings,  7  Allen  (Mass.)  507;  Rice 
appellate  court  for  the  excess,  and  take  v,  Coolidge,  lai  Mass.  393. 
judgment  for  the  amount  laid  in  the  Michigan. — McDuff  v.  Detroit  Even- 
declaration,  and  interest  from  the  ing  Journal  Co.,  84  Mich,  x;  Shaw  v, 
time  of  the  rendition  of  the  judgment  Hofimnan,  21  Mich.  151 ;  Brink  v.  Pre- 
below."  Crabb  v.  Nashville  Bank,  6  off,  44  Mich.  69;  Heiser  v,  Loomis,  47 
Yerg.  (Tenn.)  332.  Mich.  16;  Welch  v.  Ware,  32  Mich.  77; 

"Since  the  Act  of  January  30,  1804,  Burrell  v.  New  York,  etc..  Solar  Salt 

as  explained  and  amended  by  that  of  Co.,  14  Mich.  34;  Peters  v.  Cooper,  95 

January  29,  1805  (see  Rev.  Code,  vol.  Mich.  191. 

2,  c.  29^  $  5,  p.  30,  and  c.  57,  $  2,  p.  82),  Minnesota. — Wilson    v,    Clarke,   30 

if  the  jury,  in  an  action  of  assumpsit,  Minn.  367;  Ennis  v.  Buckeye  Publish- 

find  for  the  plaintiff  a  larger  sum  than  ing  Co.,  44  Minn.  105. 

the  amount  of  damages  laid  in  the  dec-  Mississippi. — Vicksburg,  etc.,  R.  Co. 

laration,    with    interest    from    a   day  v.  Ragsdale,  46  Miss.  458. 

fixed  in  their  verdict,  the  plaintiff  may  Missouri. — Brown  v.  Hannibal,  etc., 

release  the  surplus  beyond  that  amount,  R.  Co.,  99  Mo.   3x0;  Burkeholder   v, 

and  take    judgment  for   the   balance,  Rudrow,  19  Mo.  App.  60;  O'Leary  v, 

with  interest  as  aforesaid."    Cahill  v.  Rowan,  3X  Mo.  1x9;  Coontz  v.  Missouri 

Pintony,  4  Munf.  (Va.)  37X,  note.  Pac.  R.  Co.,  1x5  Mo.  669;  Moore  v, 

1.  Alabama, — Dowdall    v.  King,  97  Mountcastle,  72  Mo.  608. 

Ala.  635;  Ross  V.  Malone,  97  Ala.  529;  Nebraska, — Kingsley  v,  Butterfield, 

Lewis  V,  Paull,  42  Ala.  136.  35   Neb.  228;    Riverside  Coal  Co.  v. 

California. — Mallory  v,  Thomas,  98  Holmes,  36  Neb.  858. 

Cal.  647;   Treadwell  v.   Whittier,  80  New  Hampshire. — Stevens    v,    Ly- 

Cal.  575,  13  Am.  St.  Rep.  175 ;  Steven-  ford,  7  N.  H.  365 ;  Woodbury  v,  Jones, 

son  V.  Smith,  28  Cal.  104;  Mitchell  v,  44  N.  H.  206. 

Clarke,  71  Cal.  X67.  New  Tork. — Armstrong  v,  Percy,  5 

Colorado,  —  Pueblo  v.  Griffin,  10  Wend.  (N.  Y.)  535;  Alfaro  v.  David- 
Colo.  366;  Tucker  v.  Parks,  7  Colo.  69;  son,  40  N.  Y.  Super.  Ct.  87;  Jutte  v, 
Herfort  v,  Cramer,  7  Colo.  483.  Hughes,  67  N.  Y.  267,  reversing  40 

Connecticut. — Bristol    Mfg.    Co.    v.  N.  Y.  Super.  Ct.  126;  Laraway  v.  Per- 

Grldlev,    28   Conn.  201;   Parmalee  v,  kins,  10  N.  Y.  371;  Eten  t;.  Luyster,  60 

•  Baldwin,     x    Conn.     317;     Taylor    v.  N.  Y.  252,  affirming  37  N.  Y.  Super. 

Monroe,  43  Conn.  36.  Ct.  486;  Vanderslice  v.  Newton,  4  N.  Y. 

Illinois. — Chicago  v.    McLean,   X33  130;   Gumb  v.  Twenty-third    St.    R. 

111.  153;  Qiiincy  Coal  Co.  v.  Hood,  77  Co.,  114  N.  Y.  414;  Thompsons.  Lum- 

lU.  75;  Olmstead  v,  Burke,  25  111.  86;  ley,  7  Daly  (N.  Y.)  77;  Tobin  v,  Fair- 
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damages  which  necessarily  result  from  his  own  acts,  and  conse- 
quently he  cannot  be  taken  by  surprise  when  evidence  of  such 
resulting  damage  is  admitted,  and  shown  under  the  cut  damnum  or 
general  allegation  of  damage.^ 

port  (Monroe  Countj  Circuit  Ct.)>  I3  them  specifically.    Prentiss  v,  Barnes, 

N.  Y.  Supp.  224 ;  Argotsinger  t*.  Vines,  6  Allen  (Mass.)  411. 

83  N.  Y.308;  Young  V.  Willet,  8B08W.  In  Hart  v,  Erans,  8  Pa.  St  21,  the 

(N.  Y.)  ^.  court  said :  '*In  general,  it  is  true  that, 

Ohio, — Steyenson  v.  Morris,  37  Ohid  when  special  damages  are  claimed  for 

St.  18.  an  alleged  tort,  thej  ought  to  be  set 

Oregon, — Wisner  v.  Barber,  10  Ore-  out  in  narr.y  either  as  inducement  or 

gon  344.  distinct    ground  of    superadded  dam- 

Pennsylvania, — Laing  v.  Colder,  8  ages.  But  when  the  damages  arise  nec- 
Pa.  St.  479,  49  Am.  Dec.  533;  Hart  v,  essarily  and  inevitablj  from  the  tor- 
Evans,  8  Pa.  St.  13;  Hawes  v.  0*Reil-  tious  act,  it  would  seem  to  be  unneces- 
ly,  126  Pa.  St.  440.  Miry;  the  tortious  act  being  itself  the 

TVxoj. — So  Kelle  v.  Western  Union  gravamen  of  the  action,  and  the  neces- 
Tel.  Co.,  55  Tex.  308 ;  Texas,  etc.,  R.  sarllj  resulting  injuries  being  onljr  the 
Co.  V,  Curry,  64  Tex.  85,  2X  Am.  &  measure  of  damages." 
Eng.  R.  Cas.  448;  Gulf,  etc.,  R.  Co.  v.  **Otli«r  DamagM."— Where  the  dec- 
Adams,  3  Tex.  App.  Civ.  Cas.,  f  422;  laration  counted  upon  the  recovery  of 
Moehring  v.  Hall,  66  Tex.  240;  Camp-  "ten  dollars  and  other  damages  occa- 
bell  V,  Cook,  86  Tex.  632 ;  Texas,  etc.,  sloned  "  hy  the  defendant's  alleged  re- 
R.  Co.  V.  Kane,  2  Tex.  App.  Civ.  Cas.,  fusal  or  neslect  to  discharge  a  mort- 
4  20 ;  San  Antonio,  etc.,  R.  Co.  v.  gage,  it  was  neld  that  under  the  allega- 
Gwynn,  4  Tex.  App.  Civ.  Cas.,  ^  218;  tion  of  **other  damages'*  the  plaintiif 
Engelhardt  v.  Batia  (Tex.  Civ.  App.  could  recover  onljr  such  damages  as 
1895),  31  S.  W.  Rep.  324.  were  the  natural  consequence  of  the 

Vermont, — Hutchinson  v.   Granger,  refusal.    Giffen  v.  Barr,  60  Vt.  602. 

13  Vt.  386;  Parker  v.  Burgess,  64   Vt.  Action  finr  Bedvotlim. — In  an  action 

447 ;  Packard  v.  Slack,  32  V  t  9.  for  seduction,  injury  to  the  plaintifrs 

Washington . — Robinson  v,  Marino,  feelings  is  an  element  in  computing  the 

3  Wash.  434.  damages,  as    being  a  natural    conse- 

England, — Boorman  v.  Nash,  9  B.  quence   of    the  principal   injury,  and 

6  C.  145,  17  E.  C.  L.  344.  need  not  be  separately  averred  in  the 
In  Rice  v.  Coolidge,  121   Mass.   393,  declaration.    Phillips  v.  Hoyle,4Gra3r 

which  was  an  action  for  tort,  the  court  (Mass.)  571. 

said:  "Another  ground  of  demurrer  is  MaasaohiueMa  Btatnta. — Under  the 
that  the  declaration  does  not  contain  Massachusetts  Stat,  of  185a,  c.  31a,  the 
any  allegation  of  damage  sufficient  to  ad  damnum  is  a  sufficient  allegation  of 
constitute  a  legal  cause  of  action.  The  damages  in  all  cases  when  special  dam- 
acts  charged  upon  the  defendants  are  ages  are  not  claimed.  Baldwin  v. 
such  that  the  natural  and  necessary  Western  R.  Corp.,  4  Graj  ( Mass.)  333. 
consequences  of  them  are  to  injure  1.  Tread  well  v.  Whittier,  80  Cal.  575, 
the  plaintiff.     Under  the  general  alle-  13  Am.  St.  Rep.  175. 

fation    of  damage  she    may  recover  In  Bristol  Mfg.  Co.  v,  Gridley,  28 

amages  for  this  injury,  and  no  allega-  Conn.    212,    the    court    said:   **'Ererj 

tion  of  special  damage  is  necessary  to  judge  will  agree  that  all  damages  must 

enable  her  to  maintain  her  cause  of  ac-  be  the  result  of  the  injury  complained 

tion.'*    Quoted  in   Herfort  v.  Cramer,  of,  whether  it  consists  in  the  withhold- 

7  Colo.  492.  ing  of  a  legal  right  or  the  breach  of  a 
Under  the  general  allegation  of  dam-  duty  legally  owed  to  the  plaintiff.    If 

age  the  plaintiff  has  a  right  to  recover  tliey  necessarily  result,  such  as  the  loss 

all  the  damages  which  are  the  natural  of  the  value  of  an  article  of  property 

and     necessary    consequence    of     the  which  Is  carried  away  or  destroyed,  or 

cause  of  action  set  forth  in  the  declara-  of  a  sum  of  money  which  is  not  paid  to  - 

tion.    In  this  respect  the  rule  of  com-  the  plaintiffaccording  to  the  contract,  or 

mon  law  remains    unchanged.    It    is  the  loss  of  time  and  the  endurance  of 

only  when  special  or  peculiar  damages  pain  consequent    upon    having   one's 

are  claimed  that  it  is  necessary  to  aver  limb  fractured,  they  are  called  general 
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A]]ig»tion  «f  Bpeoial  ]>uiiag«.      DAM  A  GES.  Sininllj, 

BnuiMratlng  Portioii  «f  G«n«nl  Damage. — The  mere  fact  that  the  plain- 
tiff undertakes  to  enumerate  some  portion  of  his  general  damage, 
which  he  might  have  proved  without  alleging,  will  not  preclude 
him  from  also  proving  other  general  damage.^ 

Vn.  ALLseATiov  07  SPECIAL   Daxaos — 1.  Generally. — Special 

damages,  which  are  the  natural  but  not  necessary  result  of  the 
injury  complained  of,  must  be  specifically  alleged.^    Such  injuries 

damages  and  may  be  shown  under  the  properly  oyerruled.  Kingslej  v,  Butter- 
ad  damnum  or  general  allegation  of  field,  35  Neb.  338. 
damage,  for  the  defendant  does  not  2.  Alabama, — Lewis  v,  Paull,  43  Ala. 
need  notice  of  such  consequences  for  136;  Pollock  v.  Gantt,  69  Ala.  373;  Bur- 
his  defense;  he  knows  that  they  must  ton  v.  Holley,29  Ala.  318;  Alabama  G. 
exist  of  course,  and  that  they  are  S.  R.  Co.  v.  Tapia,  94  Ala.  226;  Dow- 
proximate,  and  will  be  in  evidence  on  dell  v.  King,  97  Ala.  63s;  Donnell  v. 
the  trial.  But  if  certain  injuries  and  Jones,  13  Ala.  ^90,  48  Am.  Dec  59; 
losses  do  not  necessarily  result  from  Roberts  v.  Flemine,  31  Ala.683;  Smith 
the  defendant's  wrongful  act,  but  in  v,  Gaffard,  33  Ala.  173;  Gandy  v. 
fact  follow  it  as  a  natural  and  proxi-  Humphries,  35  Ala.  6a6;  Hooper  v. 
mate  consequence,  they  are  called  Armstrong,  S^  Ala.  343;  Ross  v.  Ma- 
sfecialf  and  must  be  specially  alleged  lone,  97  Ala.  529. 

that  the  defendant  may  have  notice  California.'— Q%y  v.  Winter,  34  Cal. 
and  be  prepared  to  go  into  the  inquiry.  162 ;  Cole  v.  Swanston,  i  Cal.  51 ;  Ste- 
The  liability  of  the  defendant  is  the  venson  v.  Smith,  28  Cal.  102,  87  Am. 
same  in  both  cases,  and  for  the  same  Dec.  107 ;  Treadwell  v,  Whittier,  80 
reason.  As  an  illustration :  The  loss  of  Cal.  575,  13  Am.  St.  Rep.  175 ;  Lewis- 
one's  business,  the  loss  sustained  by  ton  Turnpike  Co.  v.  Shasta,  etc., Wagon 
slanderous  words  not  actionable  per  se^  Road  Co.,  ^z  Cal.  565 ;  Acheson  v, 
the  loss  of  one's  place  as  a  servant  or  Western  Union  Tel.  Co.,  96  Cal.  644; 
affent,  the  loss  of  marriage,  and  the  Potter  v.  Froment,47  Cal.  165;  Dabo- 
l&e,  are  special  losses  and  cannot  be  vich  v,  Emeric,  la  Cal.  171 ;  Mallory  v. 
proved  unless  specially  alleged."  Thomas,  98  Cal.  647 ;  Montgomery  v. 

1.  Hutchinson  t'.  Granger,  13  Vt.394.  Locke  (Cal.  1886),  zi   Pac.  Rep.  875; 

Speeial  Damage  Btrlokenont. — Where  Mitchell  v.  Clarke,  71  Cal.  163;  Han- 

a  petition  is  demurred  to,  and  special  cock  v.  Hubbell,  71  Cal.  C37 ;  Prescott 

damages  therein  claimed  are  stricken  v,  Grady,  91  Cal.  518;  Smith  v,  Los 

out,  me  declaration  remains  intact  as  Angeles,  etc.,  R.  Co.,  98  Cal.  aio;  Jacob 

to  general  damages  such  as  the  law  v.  Lorenz,  98  Cal.  339;  Nunan  v.  San 

implies  or  presumes  to  accrue  from  an  Francisco,  38  Cal.  W9. 

alleged  breach  of  contract,  and  a  dis-  Colorado. — Pueblo     v.    Griffin,    10 

missal  of  the  complaint  is  erroneous.  Colo.  366;  Cofield  v.  Clark,  2  Colo. 

Kenny  v.  Collier,  79  Ga.  743.  loi ;  Herfort  v.  Cramer,  j  Colo.  483 ; 

DamagM  Uleged  Not  Seoararable. —  Tucker  v.  Parks,  7  Colo.  09. 

Where,  under  a  declaration,  the  plain-  Connecticut. — Parmalee  v.  Baldwin, 

tiff  would  be  entitled  to  general  dam-  i  Conn.  317 ;  Tomlinson  v,  Derby,  43 

ages,  sttch  declaration  is  not  rendered  Conn.  562;  Taylor  t^.  Monroe,  43  Conn, 

defective    on    demurrer    by     alleging  36;  Plumb  v.  Ives, ^9  Conn.  120;  Brze- 

special  damages,  even  where  they  are  zinski  v.  Tiemey,  (So  Conn.  61 ;  Bristol 

confessedly  such  as  the  party  could  not  Mfg.  Co.  v.  Gridley,  38  Conn.  201. 

recover.    Packard  v.  Slack,  32  Vt.  9.  ///t}v<7M.— Chicago  West  Division  R. 

MMlOB  to  Hake  Fetitlonllora  Definite.  Co.  v.  Klauber,  9  111.  App.  6rj:  Chicago 

— Damages    which    necessarily  result  v.  O'Brennan,  ^  111.  100;  Chicago  v. 

from  the  injury  complained  of  may  be  McLean,  133  III.  153;  Quincy  Coal  Co. 

recovered  wiuout  any  special  state-  t^.  Hood,  77  III.75;  Olmstead  v.  Burke, 

ment  of  the  same,   and  a  motion  to  25  111.  86;  North  Chicago  St.  R.  Co.  v. 


make  the  petition  more  definite  and  cer-  Cotton,  41  111.  App.  31 1 ;  Wabash  West- 
tain,  by  stating  in  what  manner  the  ern  R.  Co.  v.  Friedman,  146  111.  583; 
plaintin    has    l^en    damaged    by    the    Myer  v.  Davles,  17  111.  App.  228;  Ln- 


matters  complained  of  and  the  nature    kens  v.  Beemiek,  41  111.  App.  583 ;  Bar 
and   character   of  such    damages,   is    relett  v,  Bellgard,  71  111.  280. 
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do  not  necessarily  result  from  the  defendant's  wrongful  act,  but 
flow  from  it  as  a  natural  and  proximate  consequence ;  hence  they 

Indiana. — Rlchter  v,  Meren,  5  Ind.  Mo.  App.  60 ;   State  v,  Blackman,  51 

App.  33;Teagardenf;.  Hetneld,  II  Ind.  Mo.  331 ;  O'Leary  v.  Rowan,  31  Mo. 

f2a;  Lindley  v,  Dempsey,  45  Ind.  246;  119;  Coontz  v.  Missouri  Pac.  R.  Co., 

Lothschild  v,  Williamson,  83  Ind.  390.  115  Mo.  669;  Mellor  t^.  Missouri  Pac. 

/on/a.— Georgia  v.  Kepford,  45  Iowa  R.  Co.  (Mo.  1890),  14  S.  W.  Rep.  75^3, 

48;  Gamble  v.  Mullin,  74  Iowa  99;  In-  affirmed  in  105  Mo.  455;  Dunn  v,  Cass 

man  t;.  Ball,  65  Iowa  543.  Ave.,  etc.,  R.  Co.,  21  Mo.   App.  188; 

Kentucky, — Jesse    v.    Shuck     (Ky.  Slaughter  r.  Metropolitan  R.  c5o.,  116 

1889),  13  S.  W.  Rep.  304;  South  Cov-  Mo.  369,  58  Am.  &  Eng.  R.  Cas.604; 

ington,  etc.f  R.  Co.  V.  Ware,  84Ky.267.  Mellor   v.   Missouri   Pac.  R.  Co.,  105 

Maine. — Furlong  v,  Polleys,  30  Me.  Mo.  455,  47  Am.  &  Eng.  R.  Cas.  450; 

491;   Patten    v.  Libber,  32   Me.  378;  Saunders  v.  Brosius,  52  Mo.  50;  Cook 

Hunter  v.  Stewart,  47  Me.  419;  Plimp-  v.  Clary,  48  Mo.  App.  166. 

ton  V.  Gardiner,  64  Me.  360.  Montana, — Parker  x;.Bond, 5  Monti i. 

Maryland, — Dicken  v.  Shepherd,  33  Nebraska. — Omaha  Coal,  etc.,  Co.  v, 

Md.  399.  Fay,  37  Neb.  68 ;  Everton  v.  Esgate,  34 

Massachusetts. — Dickinson  v.  Boyle,  Neb.    335;    Kingsley  f^.  Butterfield,  35 

17  Pick.  (Mass.)  78,  28  Am.  Dec.  2S1 ;  Neb.  338. 

Adams  t/.  Barry,  10  Gray  (Mass.)  361 ;  New    Hampshire.  —  Woodbury    v. 

Baldwin  r.  Western  R.  Corp.,  4  Gray  Jones,  44  N.  H.  206;  Stevens  v.  Lyford, 

(Mass.)  336;  Warner  v.  Bacon,  8  Gray  7  N.  H.  365. 

(Mass.)  397,  69  Am.  Dec.  253 ;  Rising  v.  New  Jersey. — Marentille  v.  Oliver, 

Granger,  i   Mass.  49;  Brown  v.  Cum-  3  N.  J.  L.  358;  Little  v.  Moore,  4  N.  }. 

mings,  7  Allen  (Mass.)  507;  Sampson  v.  L.  83;  Ryerson  xk  Marseillis,  16  N.J.  L. 

Coy,  15  Mass.  493;  Prentiss  v.  Barnes,  450. 

6  Allen  (Mass.)  411 ;  Parker  V.  Lowell,  New   Tork, — Butler     v,    Kent,    19 

II   Gray  (Mass.)  353;   Knapp  v,  Slo-  Johns.  (N.  Y.)  333,  10  Am.  Dec.  219; 

comb,  9  Gray  (Mass.)  73.  Thompson  v.  Lumley,  7  Daly  (N.  Y.) 

Michigan. — Chandler  v.  Allison,  10  77;  DeForest  v.  Leete,  16  Johns.  (N. 

Mich.  475 ;  Beecher  T\  Pettee,  40  Mich.  Y.)  122;    Slack  v.  Brown,  13   Wend. 

18^ ;  Shadock  V.   Plank-road    Co.,   79  (N.  Y.)  393;  Dumont  ».  Smith,  4Den. 

Mich.  7;  Allen  v.  Kinyon,  41  Mich.  381 ;  (N.  Y.)  323 ;  Squier  t;.  Gould,  14  Wend. 

Hurst  V.  Detroit  City  R.  Co.,  84  Mich.  (N.  Y.)  159;  Strang  v.  Whitehead,  12 

539;  McDuff  V.  Detroit  Evening  Jour-  Wend.  (N.  Y.)  64;  Stevens  v.  Rodger, 

nalCo.,  84  Mich,  i;  Bateman  v.  Blake,  25  Hun   (N.  Y.)   54;    Armstrong  v. 

81  Mich.  333;  Shaw  v.  Hoffman,  21  Percy,  5  Wend.  (N.  Y.)  536;  Schmitt 

Mich.  158;  Brinkt;.Freoff,44  Mich.  69;  v.  Dry  Dock,  etc.,  R.  Co.,  3  City  Ct 

Welch  V,  Ware,  33  Mich.  77;  Heiser  v.  (N.  Y.)  359;  Molony  v,  Dows,  15  How. 

Loomis,  47  Mich.  16;  Krue^er  v,  Le  Pr.  (N.  Y.  C.  PI.)  365;  Havemyer  v. 

Blanc,  62  Mich. 77  ;  Hitchcock  v.  Pratt,  Fuller,  60  How.  Pr.  (N.  Y.  Super.  Ct) 

51  Mich.  263;   Silsby  v.  Michigan  Car  316;  Baldwin  v.  New  York,  etc,  Nav. 

Co.,  95  Mich.  304;  Fuller  i;.  Jackson,  92  Co.,  4  Daly   (N.   Y.)    314;    Low    v. 

Mich.  197;  Powers  v.  Irish,  23  Mich.  Archer,  13  N.  Y.  377;  Bogert  v.  Burk- 

437;  Roberts  v.  Fitzgerald,  33  Mich.  4;  halter,  12  Barb.  (N.  Y.)  535;  Solms  v. 

Grand  Rapids,  etc.,  R.  Co.  v.  South-  Lias,  16  Abb.  Pr.  (N.  Y.  C.  PI.)  311; 

wick,  30  Mich.  444.  Vanderslice  v,  Newton,  4  N.  Y.  130; 

^i«i«i«o/tf.— Spencer  V.St.  Paul,  etc.,  Alfaro  v.  Davidson,  40  N.  Y.  Super. 

R.Co.,3i  Minn.363;Brackettt;.Edger-  Ct.  87;  Jutte  v.  Hughes,    40   N.  Y. 

ton,  14  Minn.  174,  100  Am.  Dec.  3ii;  Super.  Ct.  126;  Shipman  v.  Burrows. 

Frohreich  v.  Gammon,  28  Minn.  476;  i  Hall  (N.  Y.)  413;  Bassil  v.  Elmore, 

Gushing  v,  Seymour,  30  Minn.  301.  65  Barb.  (N.  Y.)  627;  Gumb  v.  Twen^- 

Mississippi.—Heirn  v.  M'Caughan,  Third  St.  R.  Co.,  114  N.  Y.  414;  Gilfi- 

33  Miss.  17,  66  Am.  Dec.  588;  Burrage  gan  v.  New  York,  etc.,  R.  Co.,  i  E.  D. 

V.  Melson,  48  Miss.  337;   Vicksburg,  Smith  (N.Y.)  461;  Safferi?.  Dry  Dock, 

etc.,  R.  Co.  V.  Ragsdale,  46  Miss.  458.  etc.,  R.  Co.  (Supreme  Ct.),  5  N.  Y. 

Missouri. — Brown  v.  Hannibal,  etc.,  Supp.  700,  34  N.  Y.  St.  Rep.  3io,  53 

R.  Co.,  99  Mo.  310,  42  Am.  &  Eng.  R.  Hun    (N.  Y.)  639;  Mellwitx  v.  Man- 

Cas.  87;   Burkeholder  v.  Rudrow,    19  hatUn  R.  Co.  (Supreme  Ct.),  17  N.  Y. 
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must  be  specially  alleged  in  order  that  the  defendant  may  have 
notice  thereof  and  be  prepared  to  meet  the  same  upon  the  trial.^ 

Supp.  112;  Uranskyv.  Dry  Dock,  etc.,  sought  to  l>e  proved,  but  no  amend- 

R.  Co.,  X18  N.Y.  304,  reversing s^l^yxti  ment  was  ordered,  and  none  was  asked 

(N.  Y.)  119;  Parsons  v.  Sutton,  66  N.  for.    The  correctness  of  the  ruling  is 

Y.  93,  affirming  39  N.  Y.  Super.  Ct  to  be  tested,  therefore,  on  the  complaint 

^44;  Hoffman  v,   Ruddiman,  5    Misc.  as  it  stood,  not  as  it  might  have  been 

Rep.  (Brooklyn  Citj  Ct.)  326.  changed  by  amendment." 

Ohio. — Stevenson  v,  Morris,  37  Ohio  Under    the    practice  act  of  Massa- 

St.  18.  chusettSy  Stat.  1852,  c.  312,  it  was  held 

Oregon, — Wisner  v.  Barber,  10  Ore-  that  a  general  allegation  of  damages  at 

gon  344 ;  Salmon  v.  Olds,  9  Oregon  the  end  of  the  declaration  would  not 

491.  entitle  a  party  in  an  action  of  tort  to 

Pennsylvania, — Hart    v,    Evans,   8  prove  special  damages ;  and  the  rule  of 

Pa.  St  13;  Laing  v.  Colder,  8  Pa.  St  the  common  law,  which  requires  the 

479,  49  A.m.  Dec.  533.  plaintiff,  for  the  purpose  of  guarding 

South  Carolina, — Alston  v.  Huggins,  against  surprise  upon  his  adversary,  to 

3  Brev.  (S.  Car.)  185.  set  out  in  his  declaration  any  particu- 

Tettas, — Campbell  v.  Cook,  86  Tex.  lar  damage  which  he  has  sustained,  re- 

632 ;  Texas,  etc.,  R.  Co.  v,  Curry,  64  mains  unchanged.     Baldwin  v.  West- 

Tex.  87;   Ligon  v,  Missouri  Pac.  R.  em  R.  Corp.,  4  Gray  (Mass.)  333. 

Co.,  3 '^ex.  App.  Civ.  Cas.,  ^  i ;  Gulf,  Special  Damaga  CUst  of  tba  ActioB. — 

etc.,  R.  Co.  V.  Adams,  3  Tex.  App.  In  Newell  on  Defamation,  p.  779,  it  is 

Civ.  Cas.,  4  422 ;  Western  Union  Tel.  said :  **  The  general  rule,  as  stated  by 

Co.  V.  McKinney,  2  Tex.   App.  Civ.  Starkie,  is  that  no  evidence  of  special 

Cas.,  (  646;  Mayo  v.  Savoni,  i  Tex.  damage    is    admissible    unless    it    be 

App.  Civ.  Cas.,  ^  216;  Texas,  etc.,  R.  averred    in  the    declaration    whether 

Co.  V.  Curry,  64  Tex.  85,  21  Am.  &  the  special  damage  be  the  gist  of  the 

Eng.  R.  Cas.  448;  Gulf,  etc.,  R.  Co.  v,  action  or  be  used  as  matter  of  agera- 

Maetze,  2  Tex.  App.  Civ.  Cas.,  (  632;  vation,  the  words  being  in  themselves 

Missouri  Pac.  R.  Co.  v,  Mitchell,  75  actionable.     But  it  has  been  said  that 

Tex.  77,  41  Am.  &  Eng.  R.  Cas.  224;  greater  certainty  is  requisite  where  the 

International,  etc.,  R.  Co.  v.  Pape,  62  special  damage  is  the  gist  of  the  action 

Tex.  313.  than  where  it  is  merely  laid  by  way  of 

Vermont. — Stratton     v,   Lyons,    53  aggravation."  Quoted  in  Hatt  v,  Even- 

Vt  130;  Packard  v.  Slack,  32  Vt.  9.  ing  News  Assoc,  94  Mich.  120. 

Virginia, — Cunningham  v.  Smith,  Damaga  Done  to  Ona  In  a  Bpaolal  Ghar- 
10  Gratt  ( Va.)  255,  So  Am.  Dec.  333.  aoter. — If  a  party  claims  damages  done 
Wisconsin, — Plunkett  t^.  Minneapo-  to  him  in  any  special  character,  such  as 
lis,  etc.,  R.  Co.,  79  Wis.  222.  attorney,  physician,  minister,  etc.,  he 
United  States, — Roberts  v,  Graham,  must  sue  in  that  character  and  allege 
6  Wall.  (U.  S.)  578.  such  special  damages;  and  where  he 
England, — Watson  v,  Ambergate,  sues  to  recover  damages  merely  as  an 
etc.,  R.  Co.,  3  Eng.  L.  &  Eq.  497 ;  individual,  he  cannot  recover  damages 
Barrow  v,  Armand,  8  Q^  B.  604,  55  E.  due  him  in  his  profession.  Gandy  v, 
C.  L.  604;  Boorman  v.  Nash,  9  B.  &  Humphries,  35  Ala.  626. 
C.  145,  17  E.  C.  L.  344 ;  Crouch  v,  1.  ^  The  object  of  pleading  being  to 
Great  Northern  R.  Co.,  11  Exch.  74a.  apprise  the  opposite  party  of  the 
Ooda  neadlng. — In  Stevens  v,  Rodg-  nature  of  the  claim  or  defense  against 
er,  25  Hun  (N.  Y.)  55,  in  comment-  him,  as  well  as  its  extent,  it  is  uniform- 
ing upon  the  rule  that  in  order  to  ly  held  that  a  statement  of  the  injuries, 
obtain  the  recovery  of  special  damages  with  an  averment  of  a  sum  as  the  dam- 
they  must  be  alleged  in  the  declara-  age,  will  authorize  the  recovery  of  such 
tion,  the  court  said:  *'The  rule  is  a  damages  only  as  naturally  and  ordi- 
salutary  one,  and  it  applies  with  full  narily  follow  from  such  injuries ;  but 
force  to  pleadings  under  the  code,  if  from  any  peculiarity  in  the  circum- 
Doubtless  the  trial  court  had  power  to  stances  or  situation  of  the  injured  partr 
allow  an  amendment  of  the  complaint  other  loss  accrued  to  him  thereby,  such 
upon  proper  terms  by  inserting  an  peculiarity  must  be  alleged  and  proven 
allegation     of    the    special    damages  to  justify  tbe  recovery  of    such   dam- 
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AMts  inHnred  from  FMti  qItoil — The  rule  that  where  the  damages 
actually  sustained  do  not  necessarily  result  from  the  act  com- 
plained of,  they  must  be  specially  pleaded,  is  satisfied,  however, 

ases."     Pueblo  v.    Griffin,   lo    Colo.  CItU  Damaco  Aet.— Where  the  dec- 

367.  laration  aUeged  that  the  plaintifrs  bus- 

<<lCero  OoUataral  Damage,"  sajs  Hoi-  band,  bj  reason  of  his  intoxication,  in- 
royd,  J^  *'  must  be  stated  in  the  declara-  jured  her  in  her  means  of  support,  de- 
tion,  in  order  to  entitle  the  plaintiff  to  priving  her  of  food,  clothing,  etc.,  it  was 
give  it  in  evidence,  lest  otherwise  the  held  that  only  such  damage  as  neces- 
defendant  might  be  taken  by  surprise."  sarily  resulted  from  his  being  drunk, 
Battley  v,  Faulkner,  3  B.  &  Aid.  288,  such  as  helplessness  and  incapacity  for 
5  E.  C.  L.  288.  ^uoUd  in  Warner  v,  labor,  could  be  proved,  and  the  spend- 
Bacon,  8  Gray  (Mass.)  397,  69  Am.  ing  of  his  means  and  destroying  prop- 
Dec.  253.  erty  while  in  that  condition  could  not 

Need  of  Speelal   Allegation. — In  an  be  proved.    Pegram  v.  Stortz,  31  W. 

action  to  recover  damages  for  with-  Va.  339.    See  article  Civil  I>amaob 

holding  from  the  plaintiff  several  hired  Acts,  vol.  4,  p.  550. 

slaves,  evidence  that  the  plaintiff  had  Breach  of  OoTenaat. — In   an  action 

prepared  a  large  tract  of  land  for  cul-  for  a  breach  of  a  covenant  against  in- 

tivation,  and  had   procured  horses  to  cumbrances,  under  a  breach  assigned 

cultivate  said  land,  and  that  by  reason  generally,  that  the  premises  were  not 

of  the  loss  of  his  slaves  the  horses  were  unincumbered,  the  plaintiff  cannot  give 

idle,  etc.,  and  he  was  compelled  to  leave  evidence  of  his  having  bought  in  an  in- 

a  portion  of  the  land  uncultivated,  is  cumbrance,  and  on  showing  a  breach 

inadmissible  where  there  is  no  special  of  the  covenant  he  is  only  entitled  to 

allegation  of   such  facts  in  the  declara-  nominal  damages ;  but  the  fact  of  his 

tion.    Burton  V.  Holley,  29  Ala.  318.  having    discharged    the    incumbrance 

In  Cook  V,  Clary,  48  Mo.  App.  166,  should  be  specially  alleged ;  for  it  is 

it  was  held  that  where  the  plaintiff  re-  not  a  damage  necessarily  arising  from 

plevied  a  horse   from    the    constable  the    act    complained    of,    and   conse- 

and  the  livery-stableman  with  whom  quently  implied  by  law,  but  it  is  a  par- 

the  constable  was  boarding  the  horse,  ticular  damage  which  should  be  stated 

he  was  entitled,  in  an  action  for  dam-  in  order  to  prevent  surprise.  DeForest 

ages,  to  the  loss  of  the  use  of  the  prop-  v»  Leete,  16  Johns.  (N.  Y.)  122. 

erty,  if  he  prevailed  to  recover  damages  Feea  for  Froteatlng  Promlaaory  Hoto. 

for  the  loss  of  the  use  of  the  horse,  but  — In  an  action   to  recover  the  fees  for 

he  could  not  recover  any  special  dam-  protesting  a    promissory   note,    when 

ages,  such  as  money  paid  for  its  board,  such   fees  are  not  the  necessary  con- 

unless  it  was  specially  pleaded,   and  sequence  of  the    nonpayment   of  the 

even  then  quart.  note,  the  protest  must  be  averred  in  the 

Attor]i#7*a  Feea.— An  attorney's  fee  declaration  or  the  defendant  will  not 

will  not  be  awarded  under  a  general  be  allowed  to  introduce  proof  of  such 

prayer  for  a  certain  sum  in  damages  facts.  Ro6eT;.Perry,8  Yeig.  (Tenn.)i57. 

and  expenses  in    protecting   "  rights,  TraTellng  Bzpenaas. — ^In  a  suit  on  an 

remedies,  and  equities ;  "  such  demand  attachment  bond,  where  the  petition 

should  be  specificallv  pleaded.     Wilson  contained   only  a   general    allegation 

V,  Davis,  I  Mont.  183.  that  the  plaintiff  had  been  injured  and 

Where   the  allegation  of  the  com-  sustained    specific    damages,    plaintiff 

plaint  as  to  damages,  other  than  that  cannot  recover  for  expenses  incurred 

in  relation  to  attorneys'  fees,  was  gen-  in  traveling  to  the  place  of  trial  or  for 

eral,  and  was  as  follows,    **that  the  attorney's  fees;  such  damages  should 

damages  in  other  respects  sustained  by  be  specially  pleaded.    State  v.  Black- 

these  plaintiffs,  by  reason  of  the  said  man,  51  Mo.  319. 

injunction,  amounts  to  the  sum  of  eight  Loss  of  Time. — The  jury  cannot  give 

hundred  dollars,  and  interest  thereon  compensation  for  loss    of    time,  etc., 

from  the  date  of  the  dissolution  of  said  unless  there  is   an    allegation  in  the 

injunction,"  such  allegation  was  held  complaint  as  to  these  matters.    Dabo- 

entirely  insufficient  to  authorize  proof  vich  v.  Emeric,  12  Cal.  171. 

of,  or  support  a  judgment  for,  special  Speelal  Damagea  In  Aetlon  to  Ooa- 

damages.    Parker  v.  Bond,  5  Mont.  i.  demn  Land. — In  a  proceeding  to  con- 
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when  from  the  facts  stated  the  law  infers  other  facts ;  for  what- 
soever the  law  infers  from  a  given  state  of  facts,  the  adverse  party 
is  presumed  to  know,  and  must  take  notice  of,  whether  it  is 
specially  pleaded  or  not.^ 

8.  Special  Damages  Hot  Traversable. — Averments  of  special  dam- 
age, except  where  they  are  the  gist  of  the  action,  are  not  travers- 
able, but  are  necessary  in  the  complaint,  that  the  defendant  may 
not  be  taken  by  surprise  at  the  trial.^ 

Comeqiieiitial  Damaget.  —  Where  only  consequential  damages  are 
claimed,  they  should  be  specifically  pleaded,  and  the  jury  should 
be  confined  by  instructions  to  the  consideration  of  such  damages 
as  are  so  pleaded.* 

YIU  EXEKFLABT  DAXA0S8 — 1.  Generally. — Exemplary  damages 
are  given  as  punishment  for  fraud,  malice,  gross  negligence,  or 
oppression ;  and  where  exemplary  damages  are  claimed,  the  peti- 
tion should  set  out  the  acts  constituting  fraud,  malice,  etc.,  and 
upon  which  such  claim  is  predicated.^ 

demn  land  for  railroad  purposes,  Consequential  damages  maj  natural- 
damages  resulting  to  the  remainder  of  \y  arise  from  the  mere  breach  of  a  con- 
the  tract,  on  account  of  the  shape  in  tract,  but  they  often  depend  on  the 
which  it  will  be  left,  or  of  the  effect  of  peculiar  circumstances  in  the  case, 
an  embankment  built  along  the  railroad  Such  are  allowed  without  being  stated 
track,  or  from  cutting  off  the  front  in  the  declaration  as  are  the  fair,  leg^l, 
from  a  county  road,  so  as  to  injure  its  and  natural  result  of  the  breach  of  the 
sale  for  building  sites,  are  not  special  contract ;  if  they  do  not  thus  result, 
damages,  and  may  be  proved  without  the  jury  cannot  allow  them  unless  they 
being  set  up  in  the  answer.  North  are  stated  in  the  declaration  and  estab- 
Pac.  R.  Co.  V,  Reynolds,  50  Cal.  90.  lished    by   the   proof.     Armstrong  v. 

1.  Texas,  etc.,  R.  Co.  v,    Curry,  64  Percy,  5  Wend.  (N.  Y.)  539. 

Tex.  87.    See  sufra^    11.  Allegations  Ground  of  Demurrer. — in  Leland  v. 

must  Show  Damage,  Tousey,  6  Hill  (N.  Y.)  338,  it  was  held 

S.  Baldwin  v.  New  York,  etc.,  Nay.  no  good  ground  for  demurring  to  a  pe- 

Co.,  4  Daly  (N.  Y.)  315;  Molony   v.  tition  because  consequential  damages 

Dows,  ic  How.  Pr.  (N.  Y.  C.  PI.)  265,  are  laid  therein  which  did  not  leglti- 

afiirmed  in  2  Hilt.  (N.  Y.)  247.  mately  result  from  the  acts  of  all  the 

**If,'*  says  Ch.J.Tindall,  in  Smith  v.  defendanto. 

Thomas,  2  Bing.  N.  Cas.  372,  29  E.  C.  4.  Welsh  v.  Stewart,  31    Mo.  App. 

L.  362,  *<  the  plaintiff  proves  his  special  376 ;  Doss  v,  Missouri,  etc.,  R.  Co.,  ^ 

damage,  he  may  recover  it';  if  he  fails  Mo.  33;  Kennedys.  North  Missouri  R. 

in  proving  it,  he  may  still  resort  to  and  Co.,  36  Mo.  36c;  McKeon  v.  Citizens' 

recover  his  general  damages.    A  trav-  R.  Co.,  43  Mo.  07 ;   International,  etc., 

erse,  therefore,  of  such  an  allegation  R.  Co.  v,  Garcia,  70  Tex.  307 ;  Samuels 

is  immaterial  and  improper,  as  a  finding  f .  Richmond,  etc.,  R.  Co.,  35  S.  Car. 

upon  it  either  way  will  have  no  effect  493,  53  Am.  &  Eng.  R.  Cas.  315;  Sul- 

as  to  the  right  to  the  verdict."  Quoted  livan  v.  Oregon  R.,  etc.,  Co.,  13  Oregon 

in  Thompson  v,  Lumley,  7  Daly  (N.  392,  21  Am.  &  Eng.  R.  Cas.  391. 

Y.)  77.  In  speaking  of  the  pleading  of  actual 

The  Ol^eet  of  Pleading  Special  Dam-  and  exemplary  damaged  in  the  case  of 

acM  is  to  give  the  defendant  notice,  Campbell  r.  Houston,  etc.,  R.  Co.,  Tex. 

that  he  may  not  be  taken  by  surprise,  L.  J.,  Feb.  i,  1883,  p.  312,  Walker,  T., 

and  therefore  such  an  allegation  is  not  said:  **Neither  the  one  kind  nor  the 

traversable    or  demurrable.    Thomp-  other  being  given  by  the  common  law, 

son  V.  Lumley,  7  Daly  (N.  Y.)  77,  citing-  the  plaintiff  acquires  his  right  of  action 

Leland  v,  Tousey,  6  Hill  (N.Y.)  328.  for  the  damages  he  claims  to  [from]  the 

8.  Omaha  Coal,  etc.,  Co.  v.  Frj,  37  terms  of  the  law  which  sanctions  its 

Neb.  68,  recovery.      In    order    to    recover   in 
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IMftlaotlT*  Glalai  Not  V«oeiMffj. — It  is  not  necessary  in  such  cases  for 
the  plaintiff  to  set  out  in  his  declaration,  in  so  many  words,  that 

he  claims  some  or  all  of  his  damages  punitive.  All  that  is 
required  is  that  he  make  a  case  by  his  pleading  and  evidence, 
which  will  entitle  him  to  exemplary  damages  for  the  wrong 

mctions  of  this  character,  the  plaintiff    v.  Elliott   (Tex.  1888),  8  S.  W.  Rep. 

must  frame  his  petition  for  exemplary  332. 

damages  with  reference  to  the  distin-  Kalloe. — Under  the  Iowa  Code,  % 
ffuishmg  elements  which  characterize  3727,  in  order  for  the  plaintiff  to  re- 
it;  he  must  set  up  facts  which,  if  true,  cover  exemplary  damagies,  he  must  al- 
entitle  him  to  such  damages.''  Quoted  lege  that  the  act  of  the  defendant  was 
in  Houston,  etc.,  R.  Co.  v.  Baker,  57  done  in  malice,  such  section  providing 
Tex.  434.  that,   when  a   party  intends  to  prove 

"To  entitle  a  party  to  a  recovery  for  malice  to  affect  damages,  he  must  aver 

either  the  actual  damages  awarded  by  the  same.  Johnson  v,  Chicago,  etc.,  R. 

the  statute,  or  exemplary  damages  given  Co.,  51  Iowa  35;  Jones  v.  Marshall,  56 

by  the  constitution,  he  must  not  only  Iowa  739.    And  such  allegation  must 

allege  such  facts  as  entitle  him  to  the  be  made  in  the  petition,  and  is  insuffi- 

damages  sought,  but  he  must  sustain  cient  in  a  reply.    Jones  v.  Marshall,  56 

such    allegations    by    competent  evi-  Iowa  739. 

dence."  Houston,  etc.,  R.  Co.  v.  Baker,  As  to  the  existence  of  actual  malice, 

57  Tex.  434.  etc.,  see  Spell  man  v.  Richmond,  etc.. 

Broach  of  Oontraot   to    Kairy. — In  R.  Co.,  35  S.  Car.  489,  quoting  Phila- 

Goddard  v.  Westcott,    83  Mich.   188,  delphia,    etc.,  R.  Co.  v.  Qiiigley,  3x 

which  was  an    action  for  breach  of  How.  (U.  S.)  307,  allying  Palmer  v. 

promise    to    marry,    the    court  said :  Charlotte,  etc.,  R.  Co.,  3  S.  Car.  597 ; 

**  While  the  facts  which  give  rise  to  Hall  f.  South  Carolina  R.Co.,38S.  Car. 

exemplary  damages  need  not  be  spe-  361;  Quinn  v.  South  Carolina  R.  Co., 

cially  pleaded,  but  such  damages  may  39  S.  Car.  381;  Duckett  v.  Pool,  34  S. 

be  recovered  as  a  part  of  the  general  Car.  323. 

damages  in  a  proper  case,  still  it  must  WUftilly  and  Wantonly.— Where  the 

appear  that  there  has  been  something  petition  alleged    that  an   assault  was 

more  than  a  refusal,  without  sufficient  committed    "  maliciously,*'    this    was 

legal  excuse,  to  carry  out  the  contract,  held  equivalent  to  saving  that  it  was 

before  exemplary  damages  can  be  re-  committed  wilfully  and  wantonly,  and 

covered."  a  construction  that  the  plaintiff  might 

Bxemplary  Damages  In  Attadimont  recover  exemplary  damages  under  such 
Oasoa. — In  order  to  recover  exemplary  an  allegation  was  sustained.  White  v, 
damages  for  suing  out  an  attachment,  Spangler,  68  Iowa  322. 
it  must  be  shown  that  the  same  was  is*  No  Canso  of  Action  for  Bxemplary 
sued  maliciously  and  without  probable  Damages  Alleged. — In  Samuels  v.  Rich- 
cause.  Kauffman  v,  Babcock,  67  Tex.  mond,etc.,  R.  Co.,  35  S.  Car.  501, 52  Am. 
241 ;  Rice  v.  Miller,  70  Tex.  613.  See  &  Eng.  R.  Cas.  315,  the  court  said:  **To 
also  Tynburg  v.  Cohen,  67  Tex.  220;  entitle  a  plaintiff  to  exemplary  dam- 
Blum  V,  Stein,  68  Tex.  608 ;  Biering  v,  ages,  he  must  not  only  prove  the  ele- 
Galveston  First  Nat.  Bank,  69  Tex.  ments  that  enter  in  to  make  up  this 
599.  cause  of  action,  but  he  must,  in  the  first 

Where  the  petition  stated  that  the  place,  in  his  complaint,  set  up  distinc- 

defendant,   having  no  cause  of  action  tivelj  the  elements  that  make  up  his 

against  the  plaintiff,  had   maliciously  cause  of  action,  and  if  he  fails  to  do  so, 

sued  out  writs  of  attachment  against  his  his  complaint  should  be  dismissed." 

property,  and  that  by  reason  of  such  In  order  to  warrant  the  recovery  of 

fact  the  plaintiff  had  suffered  great  in-  exemplary    damages,     the  complaint 

jury,  it  was  held  that  such  petition  stated  should  contain    averments    which,    if 

a  good  cause  of  action  against  the  de-  proved,  will  entitle  the  party  to  such 

fendant,  and    upon  proof  of  the  facts  damages;  and    where    the  complaint 

alleged  the  plaintiff  might  recover  ac-  contained  averments  of  the  actual  dam- 

tual  and  exemplary  damages.    Rice  v,  age  only,  it  was  held  error  for  the  court 

Miller,  70  Tex.  613.    See  also  Freiberg  to  instruct  the  jury  as  to  the  law  relat- 
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inflicted  in  addition  to  those  actually  sustained  by  him.^ 

SL  Where  Actual  and  Exemplary  Damages  are  Claimed. — Where 
both  actual  and  exemplary  damages  are  claimed  in  the  declaration 
or  complaint,  the  better  practice  seems  to  be  to  separately  present 
them   by  the  pleadings;^   and  in  such  cases  the  jury  may  be 

Ing  to  exemplary  damages.    Campbell  amount    This  is  the  fofmal  mode  of 

v.  Houston,  etc.,  R.  Co^  2  Tex.  Unrep.  laying  such  damage.    It  is  followed  by 

Cas.  473.  asking  a  judgment  for  such  damases  in 

1.  Davis  V.  Seeley  (Iowa  1894),  60  N.  the  prayer  of  the  petition.  The  allega- 
W.  Rep.  184;  Gustafson  v.  Wind,  63  tion  of  the  damage,  thus  indirectly 
Iowa  284;  Savannah,  etc., R.  Co.  v,  HqI-  made,  is  not  understood  to  be  the  state- 
land,  83  Ga.257,  14  Am.  St  Rep.  158;  ment  of  a  specific  fact  which  must  be 
Southern  Express  Co.  v.  Brown,  67  proved  as  alleged,  but  as  a  merely 
Miss.  260, 19  Am.  St.  Rep.  306;  Welsh  v.  nominal  estimate  of  damage  claimed 
Stewart,  31  Mo.  App.  382 ;  Alabama  G.  by  plaintiff  for  the  injuries  alleged.'' 
S.  R.  Co.  V.  Arnold,  84  Ala.  159.  Hoggland  v,  Cothren,  35  Tex.  345. 

Where  the  complaint  demanded  five  Not    Special    In   Their   Oharaoter. — 

thousand  dollars  damages  for  the  nee-  Exemplary   damages   are  not  special 

ligent  act  of  the  defendant,  it  was  held  damages,  and  may  be  recovered   al- 

competent  to  show  the  character  of  though     not     specially    alleged    and 

the  negligence  and  the  extent  of  the  claimed  In  the  complaint    Wilkinson 

injury  inflicted ;  and  an  objection  that  v.  Searcy,  76  Ala.  183. 

punitive  damages  could  not  be  recov-  Malldoaa  FrosecntUm. — In  order  to 

ered  because  not  claimed  in  the  decla-  recover  exemplary  damages  in  actions 

ration,  could  not  be  sustained   where  for  malicious  prosecution,  it  is  not  nec- 

the  jury  were  fairly  instructed  as  to  essary  to  claim  them  in  the  petition, 

the  circumstances  under  which  such  since   such    damages    arise    from  the 

damages  could  be  awarded.     Southern  existence  of  malice.    Davis  v.  Sceeley 

Express  Co.  v.  Brown,  67  Miss.  360.  (Iowa  1894), 60  N.  W.  Rep.  1%^^  follow' 

Where  the  petition  stated  that  the  ing  Grustafson  v.  Wind,  62  Iowa  284. 
defendants  did  with  force  and  arms  en-  Alabama. — In  Alabama  G.  S.  R.  Co. 
ter  the  dwelling-house  of  the  plaintiff,  v,  Arnold,  84  Ala.  169,  35  Am.  &  Eng. 
and  did  then  and  there  with  force  and  R.  Cas.  466, 5  Am.  St.  Rep.  354,  where 
arms  assault  and  beat  and  bruise  the  it  was  objected  that  exemplary  dam- 
plaintiff,  etc.,  and  concluded:  '*  Where-  ages  could  not  be  recovered  unless 
fore  she  sues,  and  prays  judgment  specially  claimed  in  the  complaint,  the 
against  the  defendants  for  ten  thousand  court  said  :  **That  is  certainly  the  rule 
dollars  damages  for  the  injuries  afore-  when  special  damages  are  awarded, 
said,  and  for  her  costs  herein  expended,  And  if  the  question  were  an  open  one, 
and  for  general  relief,*'  in  passing  upon  there  is  much  in  the  argument  that 
the  petition  the  court  said :  **  The  main  exemplary  damages,  to  be  recoverable, 
ground  of  action  attempted  to  be  alleged  should  be  specially  claimed.  «  «  « 
was  the  forcible  entry  of  the  dwelling-  We  have,  however,  settled  the  question 
house  of  the  plaintilf  by  the  defend-  otherwise,  and  we  will  follow  our  rul- 
ants.  There  is  no  special  damage  ings."  Wilkinson  v,  Searcy,  76  Ala. 
claimed  for  the  assault  and  battery  of  176;  Leach  v.  Bush,  57  Ala.  145;  Louis- 
plaintiff,  but  those  as  well  as  the  other  ville,  etc.,  R.  Co.  v.  Jones,  83  Ala.  376; 
outrages  are  stated  in  the  petition  Panton  v,  Holland,  17  Johns.  (N.  Y.) 
as  circumstances  of  enormity  attending  92;  Taylor  v.  Hoi  man,  45  Mo.  371;  3 
the  trespass.  The  pecuniary  injury  to  Thompson  Neg.  1345. 
the  premises  in  such  a  case  must  be  In  Texas  the  rule  seems  to  be  dlf- 
nominal,  and  the  damages  are  usually  ferent.  Houston,  etc.,  R.  Co.  v.  Baker, 
laid  by  fixing  some  gross  amount  suf-  57  Tex.  419;  Galveston,  etc.,  R.  Co.  v, 
ficient  to  cover  not  only  the  mere  actual  Le  Gierse,  51  Tex.  189. 
damage,  if  any,  but  also  exemplary  2.  Galveston,  etc.,  R.  Co.  t^.  Le  Gierse, 
damages  for  the  attendant  outrages.  51  Tex.  203;  Texas,  etc.,  R.  Co.  v. 
The  mode  of  stating  the  damage  is  by  Pollard,  2  Tex.  App.  Civ.  Cas.,  (  483; 
stating  the  trespass  and  other  wrongs,  Wallace  v,  Finberg,  46  Tex.  35;  Kauf- 
*to  the  damage  of  the  plaintiff  ten  man  v.  Wicks,  62  Tex.  336;  Belo  v. 
thousand  dollars/  or  other  like  gross  Wren,  63  Tex.  737 ;   Zeliff  v.  Jennings, 
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instructed  to  specify  by  their  verdict  the  amount  of  actual  and 
exemplary  damage  found  respectively.* 

Where  the  plaintifiF's  action  is  for  exemplary  damages,  no  judg- 
ment for  actual  damages  can  be  rendered.^ 

IX.  DOUBIE  AVD  Tbeble  Daxagss— 1.  Oenerally.— The  right  to 
recover  double  or  treble  damages  is  dependent  in  all  cases  upon 
statutory  provisions,  and  in  order  to  recover  the  same  it  must 
appear  from  the  declaration  or  complaint  that  the  plaintiff  claims 
under  the  statute.* 

6i  Tex.  473;  International,  etc^  R.  Co.  and  Zeliff  v.  Jennings,  61  Tex.  473,  to 

V.Gordon,  73  Tex.  44.  die  effect  that  actual  and  exemplaiy 

In  Wallace  v.  Finberg,  46  Tex.  35,  damages  should  be  separately  presented 
a  separation  of  actual  from  exemplary  and  submitted.  But  in  the  case  under 
damages,  where  both  kinds  are  claimed,  discussion,  actual  damages  onlj  were 
is  recommended.  But  it  is  said  :  '*  The  proven,  and  that  character  of  damage 
practice,  however,  has  been  to  present  submitted  to  the  jury  in  the  charge, 
them  both  together,  and  there  has  been  and  it  was  onlj  upon  this  character  of 
no  ruling  of  the  court  adverse  to  it"  damage  that  recovery  was  had.'* 
And  in  Galveston,  etc.,  R.  Co.  v.  Le  Pleaa  In  BeooiiTMLtloiL — So  a  plea  in 
Gierse,  51  Tex.  203,  it  is  said:  **We  reconvention  should  distingui^  be- 
think the  true  practice  which  should  tween  actual  and  exemplary  damages, 
govern  in  all  this  class  of  cases,  and  and  should  present  the  two  kinds  of 
which  should  be  enforced  by  the  pre-  damages  as  separate  and  distinct  causes 
siding  judges  below,  is  that  indicated  of  action,  with  averments  respectively 
by  this  court  in  Wallace  v,  Finberg,  46  appropriate  to  each  remedy.  Fech- 
Tex.  35,  that  when  both  actual  and  ex-  helmer  v.  Ball,  i  Tex.  App.  Civ.  Cas., 
emplary    damages    are    sought,    they  §  767. 

should  be  claimed  by  proper  allegations,  1.  Kaufman  v.  Wicks,  62  Tex.  336; 

in  the  nature  of  two  distinct  counts,  on  Shook  v.  Peters,  59  Tex.  393.    See  also 

different  causes  of  action  or  cross-ac-  Belo  v.  Wren,  63  Tex.  737. 

tion,  with  averments  respectively  ap-  Seaaon  of  Bula.— Claims    for    com- 

propriate  to  each  remedy,  these  being  pensatory    and     exemplary    damages 

essentially  different  in  the  facts  neces-  should   be  severed   in  the    pleadings, 

sanr  to  be  alleged  and  proven."  that  the  court  may  be  enabled  properly 

In  Texas,  etc.,  R.  Co.  v.  Pollard,  a  to  present  the  case  to  the  jury  and  to 

Tex.  App.  Civ.  Cas.,  (  482,  the  court  know  whether  the  verdict  is  such  as 

said :  **  We  concur  fully  in  this  view  of  the  pleadings  justify.      Zeliff  v.  Jen- 

the  matter,   but  until  the  rule  is  defi-  nings,  61  Tex.  472  ;  Kaufman  v.  Wicks, 

nitely  settled  that  such  mode  of  plead  •  62  Tex.  334. 

ing  is  essential  we  would  not  feel  au-  Fallvra  of  Oonrl  to  Bo  CQiarga.— Where 
thorized  in  holding  that  it  is  reversible  a  plaintiff  claims  damages  actual  and  ex- 
error  in  the  lower  court  to  overrule  a  emplary,  the  jury  should  be  instructed 
special  exception  to  the  petition  based  to  separate  the  one  from  the  other 
upon  this  ground."  in  their  verdict;  but  a  failure  of  the 

In  Zeliff  V,  Jennings,  61  Tex.  458,  court  so  to  charge,  is  no  cause  for  re- 

the  rule  is  again  alluded  to  without  be-  versing  a    judgment  if  the  charge  is 

ins  definitely  determined.  otherwise  correct,  and  if  no  request  is 

In  International,  etc.,  R.Co.  v.  Gror-  made  to  the  court  for  a  charge  upon  the 

don,  73  Tex.  44,  it  was  held  that  where  matter.    Shook  v,  Peters,  59  Tex.  ^93. 

the  petition  contained  the  necessary  2.  Cobb  v,  Columbia,  etc.,  R.  Co., 

averments  for  the  recovery  of  actual  37  S.  Car.   194,    citing    Sjpellman  v, 

damages  only,  a  further  statement  that  Richmond,  etc.,  R.  Co.,  35  S.  Car.  475; 

the  damages  claimed  were  both  actual  Samuels  v.  Richmond,  etc,  R.  Co.,  35 

and  exemplary  was  not  ground  for  the  S.  Car.  493, 53  Am.  &  Eng.  R.  Cas.  315* 

dismissal  of  the  complaint     In  decid-  8.  Ca/i/br«ia.— Chipman  v.  Emeric, 

Ing  the  case  the  court  said :  "  We  have  5  Cal.  239. 

no  doubt  of  the  correctness  of  the  rule  Kentucky. — Bell  v.  Norris,  79Kr.4& 

announced  in  Belo  v.  Wren,  63  Tex.  Jl/a/«e.— Palmer  v.  York  Bank,  18 

737;  Kaufman  v.  Wicks,  62  Tex.  336;  Me.  166. 
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8.  Beferenoe  to  Statute.— The  plaintiff  should  recite  facts  which 
bring  his  case  within  its  provisions ;  but  as  to  whether  he  should 

refer  specifically  to  the  statute,  the  authorities  are  not  in  har- 
mony.* The  declaration  or  coniplaint  may,  however,  conclude 
^  to  the  damage  of  the  plaintiff,  contrary  to  the  form  of  the 
statute/** 

Michigan^ — Howser  v.  Melcher,  40  refer  to  it;  all  the  circumstances,  how- 
Mich.  185;  Hitchcock  V.  Pratt,  51  ever,  essential  to  support  the  action, 
Mich.  263.  must  be  alleged,  or  in  substance  appear 

Missouri. ^^hoire  v,  Harrison,  8  Mo.  on  the  face  of  the  declaration.    Bayard 

350-  V.  Smith,  17  Wend.  (N.  Y.)  88. 

JVew  fork.-'Btiyzrd  v.   Smith,  17  In    Reed    v,    Northfield,    13   Pick. 

Wend.  (N.  Y.)  88;  Benton  v.  Dale,  i  (Mass.)  94,  which  was  an  action  on 

Cow.  (N.  Y.)  160;  Brown  t;.  Bristol,  i  statute  against  the   town   for  double 

Cow.  (N.  Y.)  176;  Livingston  v.  Plat-  damages,  an  averment  in  the  declara- 

ner,  i  Cow.  (N.  Y.)  175 ;  Starkweather  tion.  "  Whereby,"  etc.,  **and  by  force 

V.  Qiiiglqr,7  Hun  (N.  Y.)    26;  New-  of  the  statute  in  such  case  made  and 

comb  V.  Butterfield,  8  Johns.  (N.  Y.)  provided,   the  said    inhabiUnts  «  «  • 

34^*  became  liable  to  paj  to  the  said  James 

*  Pennsylvania, — Hughes  v,  Stevens,  double  the  damages  by  him  sustained 

36  Pa.  St  320;  Morrison  v»  Gross,  i  by  reason  of  the  premises  aforesaid,*' 

Browne  (Pa.)  i ;  Rees  v,  Eiperick,  6  S.  was  held  to  be  a  sufficient  counting 

&  R.  (Pa.)  288;  Campbell  v.  Finney,  3  upon  the  statute,  without  the  formal 

Watts  (Pa.)  86.  conclusion  "  against  the  form  and  force 

Vermont, — Montgomery  v.  Edwards,  of    the    statute."    Quoted    in    Mont- 

45  Vt.  75.  gomery  v,  Edwards,  45  Vt.  81. 

To  recover  treble  damages  the  dec-  Bmi^Tmant  of  Words  of  the  Statute, 

laration  must  count  upon  the  statute.  — In  Lowe  v.  Harrison,  8  Mo.  350,  it 

It  is  not  sufficient  to  simply  state  such  was  questioned  whether  the  plaintiff 

facts  as  would  bring  the  case  within  should  not  have  employed  in  his  dec- 

the  statute;  it  must  appear  by  the  dec-  laration  the  words  used  in  the  act,  in 

laration  in  some  form,  unequivocally,  order  to  bring  the  offense  within  its 

that   the    plaintiff   claims    to  recover  terms. 

treble  damages  by  force  of  the  statute.  Number  of  Statute. — ^**  A  mistake  in 

MontTOmery  v.  Edwards,  45  Vt.  79.  the  declaration  as  to  the  number  of  the 

1.  In  Howser  v.  Melcher,  40  Mich,  statute,  otherwise    cited  correctly,  is 

185,  it  was  held  that  the  common- law  not  fatal  after    verdict."    Wallace  v, 

declaration  upon  the  statute  is  bad,  if  Finch,  24  Mich.  255 ;  Achey  v.  Hull,  7 

it  does  not  in  the  same  count  state  the  Mich.  423. 

circumstances  necessary  to  support  the  Repealed  Statute. — ''If,  however,  the 
action,  and  expressly  refer  to  the  pro-  reference  is  to  a  repealed  statute  in- 
vision  counted  on.  stead  of  to  one  in  force,  the  damages  can- 
But  in  Broschart  v,  Tuttle,  59  Conn,  not  be  trebled."  Wallace  v.  Finch,  24 
8,  the  court  said  :  **  Whether,  in  order  Mich.  255;  Fairfield  v,  Burt,  11  Pick, 
to  recover  the  extraordinary  damages  (Mass.)  244.  See  also  Swift  v,  Apple- 
given  by  statute,  it  is  necessary  to  refer  bone,  23  Mich.  252. 
to  it  specificallv  in  the  complaint,  we  Statute  of  Another  State. — Where  an 
will  not  determine,  but  it  is  conceded  to  action  for  killing  a  cow  was  brought  in 
be  necessary  to  state  such  facts  in  the  Wisconsin,  and  the  complaint  recited 
complaint  as  will  clearly  bring  the  de-  the  statute  of  Iowa  and  the  facts  neces- 
fendant  within  the  provisions  of  the  sary  under  it  for  the  recovery  of  double 
statute.^  damages,  it  was  held   that  the    case 

In  New  Tork  it  has  been  held  that  must  be  treated  as  an  action  under  that 

in  an  action  to  recover  damages  under  statute,  and  since  no  such    action  is 

a  statute,  it  is  not  necessary  to  recite  known  in  the  state  of  Wisconsin  it  could 

the  statute ;  it  is  enough  for  a  party,  not  be  maintained.    Bettys  v,  Milwau- 

seeking  to  avail  himself   under  such  kee,  etc.,  R.  Co.,  37  Wis.  323. 

statute,  to  state  facts  bringing  his  case  2.  Bell  v,  Norris,  79  Ky.  48 ;  Morri- 

within  its  provisions,  and  generally  to  son    v.   Gross,    i    Browne    (Pa.)    z ; 
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Waitiaf  Claim. — The  plaintiff  may,  however,  waive  hb  claim  to 
treble  damages,  and  thereupon  the  reference  to  the  statute  b  to 
be  considered  as  out  of  the  case.^ 

lbs  Oommoii  Xetiwd  of  counting  upon  a  statute  is  to  designate  the 
action  in  the  commencement  of  the  declaration  as  an  action  on 
the  statute,  with  a  description  of  the  form  of  action,  and  a  refer- 
ence to  the  statute  ;^  and  for  this  purpose  general  reference  has 
been  held  sufficient.* 

Chipman  v,  Emeric,  5  Cal.  239;   Rees  IMattnotlan    botwaan    FlaadlBg    aad 

V.  Emerick,  6  S.  &  R.  (Pa.)  3%.  Oonnttng  on  a  Statnto.  —  "Pleading  a 

**  In  every  instance  in  which  double  statute  is  stating  the  facta  which  bring 

or  treble  damages  are  given  by  a  stat-  a  case  within  it,  and  counting  on  it  is 

ute,  such  demand  is  expressly  mserted  making  express  reference  to  it  bj  apt 

in  the  declaration,  which  either  recites  terms,  so  as  to  show  the    source  of 

the  statute  or  concludes  *  to  the  damage  right  relied  on ;  and  when  the  form  of 

of  the  plaintifif  and  against  the  form  of  pleading  depends    upon   the  common 

the  statute.' "     Morrison    v.  Gross,   i  law,  the  statute  must  be  both  pleaded 

Browne  (Pa.)  i,  citing  Hill  v.  Langley,  and  counted  on.'*     Wallace  v.  Finch, 

Cro.    Eliz.    749;  Anonymous,    i    Ld.  24  Mich.  255;  Howser  v.  Melcher,  i|0 

Raym.  342;  Coundell  v,  John,  2  Salk.  Mich.    185.      See    also    Newcomb   v. 

504;  Bennet  v.  Talbois,  i   Ld.  Raym.  Butterfield,  8    Johns.    (N.   Y.)    342; 

150;  Wynne  v.  Middleton,  i  Wils.  125.  Brown  v,  Bristol,  i  Cow.  (N.  Y.)  176; 

Ctfjw/ar*,  however.  Reed  V.  Northfield,  Neflf  v,   Pcnnoyer,  3   Sawy.   (U.  S.) 

13  Pick.  (Mass.)  94.  495. 

The  rule  is  laid  down  in  Bacon's  Oanaral  neadlng   upon    StatnlM.— 

Abridgment,  that  **  when  treble  dam-  The  statute  allowing  general  pleading 

ages  are  given  by  a  statute,  the  demand  upon  statutes  in  certain  cases  (Comp. 

for  such  damages  must  be  expressly  in-  L.,  c.  85),  has  been  held  not  to  apply  in 

serted  in  the  declaration,  which  must  actions  for  treble  damages  allowed  by 

either  recite  the  statute,  or  conclude  Comp.  L.,$  6717,  in  cases  of  forcible  en- 

'  to  the  damage  of  the  plaintiff,  against  try  and  detainer.     Howser  v.  Melcher, 

the  form  of    a  statute.' "    Quoted  in  40  Mich.  185. 

Chipman  v.  Emeric,  5  Cal.  239.  "Agalnet  the  Act  of  Aaaembly/'^In 

In  Bell  V,  Norris,  79  Ky.  40,  it  was  Hughes  v,  Stevens,  36  Pa.  St.  324,  it 

held  that  if  the  plaintiff  seeks  to  recov-  was  held  that  the  statutory  action  is 

er  double  damages  he  must  distinctly  cumulative  to  the  common  law,  or  an 

declare  under  the  statute.     He  must  re-  alternative  remedy,  but  if  the  statutory 

cite  the  statute,  or  conclude  ''to  the  action    was    intended,    the    defendant 

damage  of  the  plaintiff,  contrary  to  the  should  be  apprised  of  it  in  the  usual 

form  of  the  statute."  way,  viz.,  in  the  declaration,  so  that  he 

1.  Starkweather  v,  Quigley,  7  Hun  might  shape  his  defense  accordingly; 
(N.  Y.)  29;  Dubois  v.  Beaver,  25  N.  and  that  a  concluding  averment  that 
Y.  123.  the  trespass  was  against  the  act  of  the 

2.  Montgomery  v.  Edwards,  45  Vt.[79.  assembly,  eto.,  was  insufficient. 

In  an  action  for  trespass  of  the  free-  8.  Bayard  v.  Smith,   17   Wend.  (N. 

hold,  to  recover  treble  damages,  it  is  Y.)  88;  Palmer  v,  York  Bank,  18  Me. 

not  indispensable  to  designate  the  ac-  166 ;  Newcomb  r.  Butterfield,  8  Johns, 

tion    as    founded    on    the  statote,  in  (N.    Y.)   342.    See  also  Hitchcock  v, 

terms,  if  in  the  body  of  the  declaration  Pratt,  51  Mich.  263. 

there  are  other  equivalent  words  show-  In  Bayard  v.  Smith,  17  Wend.  (N.Y.) 

ing  that  the  plaintiff  claims  by  force  of  88,  which  was  an  action  for  damages  by 

the  statute:  as,  an  allegation  that  there-  a  party  injured  by  false  weights  given 

by  the  defendant    became    liable    by  by  statute,  the  court  held  a  general 

force  of  the  statute,  eto. ;  or,  by  means  reference    to    the    statute    sufficient 

of  the  premises  and  by   force   of  the  Quoted  in  Palmer  v,  York  Bank,  18 

statote  in  such  case  provided,  an  action  Me.  166;  and  in  a  note  by  the  reporter 

accrued,    etc.      Montgomery    v,    Ed-  it  is  stated  that  a  general  reference  is 

wards,  45  Vt  79.  all  that  can  be  required  in  such  cases. 
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lbs  Oldest  of  B«f«reiioe  to  the  statute  in  the  complaint  is  to  apprise 
the  defendant  of  the  claim  made  against  him,^  and  also  to  distin- 
guish the  action  from  the  common-law  action  for  single  damages.^ 

Judgment  for  Aetua  Duiuigw. — It  seems,  however,  that  if  the  plaintiff 
fails  to  establish  facts  necessary  to  entitle  him  to  double  or  treble 
damages  under  the  statute,  he  may  still  have  judgment  for  the 
actual  damages  sustained.^ 

8.  Demand  for  Damages. — The  double  or  treble  damages  sought 
to  be  recovered  should  also  be  demanded  in  the  complaint.^ 

See  also  Reed  v.  Northfield,  13  Pick,  in  Montgomerj  v,  Edwards,  45  Vt.  81. 
(Mass.)  96.  8.  Starkweather  v.  Qtaigley,  7  Hun 

1.  Starkweather  v,  Qjiigley,  7  Hun  (N.  Y.)  29,  citing  Sprague  v.  Irwin, 
(N.  Y.)  39;  Newcomb  v,  Butterfield,  27  How.  Pr.  (N.  Y.  Supreme  Ct)  51; 
8  Johns.  (N.  Y.)  342;  Brown  v.  Bristol,  Dubois  v.  Beaver,  25  N.  Y.  ia3, 

I  Cow.  (N.  Y.)  176;  Benton  v.  Dale,  i  In  Clark  v.  Field,  43  Mich.  342,  It 

Cow.  (N.  Y.)  160.  was  held  that  the  fact  that  the  declara- 

In  Brown  v.  Bristol,  i  Cow.  (N.  Y.)  tion  in    trespass    contained   no  count 

176,  upon  a  motion  for  treble  damages,  demanding  other  than  treble  damages, 

the  court  held  that  the  objection  that  would  not  prevent  a  recovery  of  single 

the  declaration  did  not  allude  to  the  damages,  since  the  demand  for  treble 

statute  was  fatal,  and  that  it  was  essen-  damages  under  the  statute  necessarily 

tial  as  a  notice  to  the  defendant  of  the  included    single   damages.     See   also 

extent  to  which  the  plaintiff  claimed ;  Shaw  v.  Homnan,  25  Mich.  162. 

otherwise  the  former  could  not  be  pre-  Amended  Oomplalnt. — In  Rhemke  v. 

pared  to  narrow  the  claim  by  bringing  Clinton,   2   Utah   230,   it  was  decided 

himself  within  the  provisos  of  the  act.  Uiat  a  complaint  founded  upon  a  stat- 

Oertlfloate  of  Judge. — The  certificate  ute  giving  treble  damages  and  claim- 

of  a  circuit  judge  will  not  be  received  ing  such  damages,  might  be  amended 

to  entitle  to  treble  damages  and  costs  so  as  to  claim  single  instead  of  treble 

in  trespass  under  the  statute,  where  the  damages,  and  such  was  not  a  change  of 

declaration  did   not  count    upon    the  the  cause  of  action.     In  the  course  of 

statute.    Benton  v.  Dale,  i  Cow.  (N.  the  opinion,  the  court  remarked :  '*But 

Y.)  160.  really  it  would   seem  that  it  was  not 

2.  Montgomery  V.Edwards,  45  Vt.  79.  even  necessary  to  have  amended   the 
**  Where  the  same  facts   that   would  complaint  in  order  to  recover  single 

make  out    a   case    under    the    statute  damages; "    and    cited  Tewksbury   v, 

would  also  make  out  a  case  at  com-  O'Connell,   35    Cal.    262;    Dubois    v. 

mon  law,  the  declaration  must  show  in  Beaver,  25  N.  Y.  123. 

some  form  that  the  plaintiff  grounds  4.  Neff  v.  Pennoyer,  3  Sawy.  (U.  S.) 

his  action  on  the  statute;  otherwise  it  498 ;  Newcomb  v,  Butterfield,  8  Johns, 

will  be  treated  as  a  common-law  ac-  (N.  Y.)  345;  Chipman  v.  Emeric,  5 

tion.''     Montgomery   v.  Edwards,  45  Cal.  239;  Mooers  v,  Allen,  3   Wend. 

Vt.  79.  (N.  Y.)  247. 

In  Keyes  v,  Prescott,  32  Vt.  86,  the  A  plaintiff  is  not  entitled  to  double 

declaration,  after  stating  the  acts  of  damages     under     Washington     Code 

trespass,  contained  the   words,  **con-  (Hill's),  vol.  3,  $564,  unless  he  specially 

trary  to  the  statute  in  such  case  made  claims  the  same  in  his  complaint,  and 

and  provided,"  and  added,  **  Whereby,  the  prayer  of    the  complaint   should 

and  by  force  of  the  statute  in  such  case  govern    the    recovery  in    such  cases, 

made  and  provided,  the  plaintiff  is  en-  Gaffney   v,   Megrath,    11    Wash.  456^ 

titled  to  recover  of  the  defendant  treble  followtng  Hall,  etc..  Furniture  Co.  v, 

the  value  of  said  tree,  amounting  in  Wilbur,  4  Wash.  644. 

the  whole  to  the  sum  of,"  etc. ;  yet  the  In  Tewksbury  v.  O'Connell,  35  Cal. 

court  were    divided  on    the  question  262,  however,  it  was  held  that  if  a  com- 

whether  it  could   be  treated  as  an  ac-  plaint  under  the  act  concerning  forcible 

tion  upon  the  statute  or  a  common-law  entry  and  unlawful  detainer  contained 

action  of  trespass,  a  majority  of  the  proper  averments  of  damages  sustained, 

court  holding  that  it  should  be  treated  and  damages  were  found  by  the  ver- 

as  an  action  upon  the  statute.    Quoted  diet,  it  was  the  duty  of  the  court  to 
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4.  How  Damaget  Found. — In  most  cases  where  double  or  treble 
damages  are  sought,  the  jury  should  find  single  damages,  and  it  is 
the  duty  of  the  court  to  double  or  treble  the  same,^  although 
authorities  are  not  wanting  in  support  of  the  proposition  that  the 
same  may  be  assessed  by  the  jury.^ 

treble  the    damages    although    treble  cfViWWillard  v,  Warren,   17  Wend, 

damages  were  not  asked  for  in  the  com-  (N.   x .)  257,   where  it  was  taken  for 

plaint  granted  that  no  judgment    would  be 

In  lAtlOBs  finr  Waito. — In  Robinson  warranted  upon  such  a  declaration  ex- 

V.  Kinne,  i  Thomp.  &  C.  (N.  Y.)  60,  cept  the  statute  judgment.     See  also 

the  court  said:  <* It  is  true  it  has  been  Mooers  v.  Alien,  a  Wend.   (N.  Y.) 

held  in  seveitU  cases  that  in  an  action  247. 

for  trespass  on  lands,  in  order  to  en-  fvtitlOB  Oontalnlag  Oomsum-Law  and 

title  the  plaintiff  to  treble  damages,  the  fUmUHT  Ooonta. — Where  the  petition 

action  must  appear  to  be  founded  on  contains  counts  under  the  statute  and 

the  statute.    Newcomb  v.  Butterfield,  8  at  common  law,  and  the  jurj  render  a 

Johns.  (N.    Y.)     343;    Livingston  V.  general  verdict,  the  court  is  not  author- 

rlatner,  i  Cow.  (N.  Y.)  175 ;  Brown  tr.  bed  to  treble  the  damages.     Brewster 

Bristol,  I  Cow.  (N.  Y.)  176;  Benton  v.  v.  Link,  28  Mo.  147 ;  Lowe  v.  Harrison, 

Dale,  z  Cow.  (N.  Y.)   160.    But  the  8M0.  ^sa 

reason  for  this  necessity  arises  out  of  In  Mooers  v.  AUen,  a  Wend.   (N. 

the  fact  that  in  such  cases  the  defend-  Y.)  247,  it  was  held  that  the  plaintiff 

ant  is  excused  from  all  but  single  dam-  was  not  entitled  to  treble  damages  and 

ages  if  the  trespass  was  casual  or  in-  costs  in  an  action  of  trespass  where  the 

voluntary,  or  if  he  had  reason  to  believe  declaration  contained    several  counts 

the  land  was  his  own,  or  if  the  wood,  besides  the  count  under  the  statute,  and 

trees,    or   timber  were  taken  for  the  the  verdict  was  general, 

purpose  of  making  or  repairing  anj  Freaunpfeloii   of    Slngla   Damagsa. — 

public  road  or  bridge  by  authority  of  a  Where  there  is  nothing  in  the  record 

commissioner  or  overseer  of  highways,  to  show  that  the  jury  gave  anything 

(3  Rev.  Stat.  338,  (  a.)     At  all  events,  more  than  single  damages,  it  will  be 

this  is  the  reason  given  for  the  adop-  presumed  that  they  gave  nothing  more, 

tion  of  the  rule  by  the  cases  referred  Brewster  v.  Link,  20  Mo.  149;  Cooper 

to.    In  the  action  for  waste  there  are  v.  Maupin,  6  Mo.  634. 

no  such  exceptions  to  the  right  to  re-  Beftaaal  of  Oovxt  to  B&tar  J^idgment 

cover   treble   damages.    And  in  that  for  TreUs  Damages. — Where  the  Court 

action  it  was  held  that  any  reference  to  of  Common  Pleas  refused  to  enter  judg- 

the  statute  was  unnecessary.    Carris  v.  ment  for  treble  the  amount  found  by 

Ingalls,  I  a  Wend.  (N.  Y.)  70."  the  jury,  and  such  fact  was  stated  upon 

1.  King  V,  Haven,  35  Wend.  (N.  Y.)  the  record,  a  writ  of  error  was  enter- 

433;  Livingston  v,  Platner,  z  Cow.  (N.  tained,  and  the  judgment  of  the  Com- 

Y.)  175 ;  Beekman  v,  Chalmers,  i  Cow.  mon  Pleas  was  reversed,  and  judgment 

(N.  Y.)584;  Newcomb  v.  Butterfield,  entered  for  treble  damages.    King  v. 

8  Johns.  (N.  Y.)  343;  SUrkweather  v.  Haven,  35  Wend.  (N.  Y.)  430. 

C^ulgley,  7  Hun  (N.  Y.)  39;  Benton  v,  2.  Elds  In   Kntf  and. — "*  In    England 

Dale,  I  Cow.  (N.  Y.)  160;  Tewksbury  the  rule  is  that  the  jury  who  try  the 

V.  O'Connell,  35  Cal.  365 ;  Brewster  v,  issue  may  assess  the  double  or  treble 

Link,  38  Mo.  140;  Lowe  v,  Harrison,  damages,  but  if  they  neglect  to  do  so, 

8  Mo.  350 ;  Walther  v,  Warner,  36  Mo.  the  court  may  award  the  damages,  on 

148.  a  writ  of  inquiry  for  assessing  them.** 

Where  all  the  counts  of  the  declara-  Welsh  v.  Anthony,  16  Pa.  St.  2561 

tion  were  upon  the  statute  for  treble  PsnnsylTania. — In  Pennsylvania 

damages,  it  was  held  erroneous  to  ren-  either  the  court  or  tiie  juty  may  assess 

der  judgment    upon    the  verdict  for  the  double  or  treble  damages.    Welsh 

single  damages  as  for  trespass  at  com-  v,  Anthony,  16  Pa.  St.  254;  Campbell 

mon  law;  since  a   verdict   of  guilty  v.  Finney,  3  Watts  (Pa.)  86;  Rees  v, 

under  each  of  these  statutory  counts  Emerick,  6  S.  &  R.  (Pa.)  286.    And  so 

would  entitle  the  plaintiff  to  a  judg-  it  must  appear  that  the  verdict  was  for 

ment  for  treble  damages  as  a  matter  of  single  damages  only,  otherwise  the  pre- 

right    Shaw  V.  Hoffman,  35  Mich.  170,  sumption    arises   Uiat  the   jury  have 
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X  Daxagxb  vob  Ivjubt  to  Pbofebtt— 1.  Generally.^Where  the 
property  of  a  party  has  been  injured  by  the  wrongful  act  or  negli- 
gence of  another,  he  may  maintain  an  action  therefor ;  and  upon 
setting  out  the  injury  complained  of,  and  the  resulting  damage  to 
himself,  he  is  entitled  to  recover  according  to  the  proof  of  actual 
damage  sustained.^ 

8.  Oeneral  AUegation  of  Damage. — A  general  allegation  of  dam- 
age,  with  a  prayer  for  a  stated  amount,  is  sufficient  to  authorize 
the  recovery  of  all  damages  that  necessarily  result  from  the  act 
complained  of.^ 

trebled  them.    Hughes  v.  Stevens,  36  the  character  of  such  substance,  a  de- 
Pa.  St.  3aa  scription  in  the  declaration  of  the  in- 

In    Campbell    v,   Finnej,  3   Watts  juries  as  the  destruction  of  '^  a  certain 

(Pa.)  86,    the  court  said :  *'It  would  building  and  other  property  of  ereat 

seem  to  be,  under  the  act  in  question,  value  belonging  to  the  plaintiff ''and 

rather  the  province  of  the  jurj  than  situated  near  where  the  vehicle  was 

the  court  to  find  the  double  damages  standing  at  the  time  of  the  explosion, 

given  by  the  act.    That  the  jury  have  was  held  to  be  a  sufficiently  definite  al- 

the  power,  under  the  direction  of  the  legation  of  damage.    Boston,  etc.,  R. 

court,  there  can  be  no  doubt;  and  this  Co.  v,  Shanly,  107  Mass.  568. 

was  the  method  pursued  in   Rees  v.  In  Ives  v.  Williams,  50  Mich.  100^  it 

Emerick,  6  S.  &  R.  (Pa.)  386.''  was  held  that  a  declaration  charging 

1.  BiifBiitonny  of  Allagallona. — Where  the  defendant  with  acts  which  hindered 
the  petition  alleged  that  the  defendant  the  plaintiff  in  his  business  would 
"cut  away  a  portion  of  the  arch  afore-  authorize  evidence  that  the  alleged  con- 
said  to  make  way  through  the  same  for  duct  caused  him  loss  of  profits. 
defendant's  water  pipe,  and  in  so  do-  In  an  Action  for  tha  Taking  of  the 
iag  removed  the  support  theretofore  Property  of  another,  the  rules  of  plead- 
anorded  to  said  east  comer  of  said  ing  do  not  require  the  circumstances, 
building,  causing  thereby  said  building  when  attending  the  taking  or  deten- 
to  settle  in  the  ground,  away  from  the  tion,  to  be  specifically  ayerred  in  order 
other  portions  of  said  building,  and  to  entitle  the  plaintiff  to  the  recovery 
the  walls  of  said  building  to  crack  and  of  damages  commensurate  with  them, 
burst  open  in  several  different  places,  Burrage  v.  Melson,  48  Miss.  245. 
thus  occasioning  to  plaintiff *s  property  2.  Packard  v.  Slack,  32  Vt.  9;  San 
serious  injury  and  damage,"  and  added  Antonio,  etc.,  R.  Co.  v.  6wynn,  4  Tex. 
an  averment  of  the  amount  of  dam-  App.  Civ.  Cas.,  (  318;  Houston  Water 
ages  resulting  from  the  injury  alleeed.  Works  v.  Kennedy,  70  Tex.  333;  Ross 
the  allegations  were  held  sufficient,  v.  Malone,  07  Ala.  C39;  Argotsinger  v. 
Houston  Water  Works  v.  Kennedy,  70  Vines,  83  N.  Y.  308;  Young  v.  Willet, 
Tex.  333.  8  Bosw.  (N.  Y.)  486;  Jutte  v.  Hughes, 

In  an  action  for  trespass  on  property,  67  N.  Y.  267,  reversing ^o  N.  Y.  Super. 

in  which  it  was  alleged  that  the  de-  Ct.  136;  Marentille  v,  Oliver,  2  N.  J.  L. 

lendant  unlawfully,  etc.,  with  a  large  358. 

stick,  struck  the  horse  of  the  plaintiff,  'Damages  Neoessarlly  Restating.  —  In 

etc.,  it  was    held    incumbent  on  the  Jutte  v.  Hughes,  67  N.  Y.  367,  which 

plaintiff  to  state  the  injury  done  to  the  was  an  action  for  injuries  alleged  to 

horse  whereby  the    plaintiff   suffered  have  been  occasioned  to  the  plaintiff's 

damage;  that  he  was,  in  consequence  premises  by  the  fiow  of  water  and  filth 

of  the  blow,  bruised  or  wounded,  and  from  the  dfefendant's  premises  adjoin- 

unable  to  perform  service ;  or  that  the  ing,   in  answer  to  the  objection  that 

plaintiff  had  been  put  to  expense  in  special  damages  should  have  been  al- 

curing  him,  or  the  like.     Marentille  v.  leged,  the  court  said :  **This  doctrine 

Oliver,  3  N.  J.  L.  ^58.  might  well  apply  in  actions  of  slander 

In  an  action  for  injuries  occasioned  and  of  a  kindred  class  under  the  com- 

to  the  plaintiff  by  reason  of  the  de-  mon-law  practice,  which  requires  that 

livery  to  a  common  carrier  of  a  certain  special  damages  should  be  specially  al- 

explotive  substance,  without  notice  of  leged.    Where,  however,  the  damages 
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Bamagw  Baoorerabla  nndar  Ctaneral  Allagatioii. — And  under  such  general 

allegations  may  be  recovered  all  damages  which  are  the  ordinary 
and  obvious  consequence  of  the  acts  complained  of.^ 

necessaril J  result  and  naturally  flow  ren,  25  Tex.  345 ;  So  Relle  v.  Western 

from  the  injury   complained  of,  they  Union  Tel.  Co.,  55  Tex.  308 ;  Texas,  etc^ 

may  be  recovered  without  any  special  R.  Co.  v.  Durrett,  57  Tex.  48. 

averment.**      Quoted    in    Herfort    v,  Ttaapaw    Cntttng  Dawn  Tr— ■.—In  an 

Cramer,  7  Colo.  493.  action  for  damages  for  cutting  down 

Where  the  plaintiff  alleged  that  by  trees  on  the  plaintiff's  land,  where 
reason  of  the  neglieence  of  the  defend-  there  was  no  all^;ation  as  to  the  value 
ant,  in  the  falling  of  the  building,  etc.,  of  the  trees  cut,  the  court  held  that  the 
the  plaintiff  had  been  deprived  of  the  injury  done  to  the  plaintiff's  posses- 
use  of  his  premises,  put  to  great  ex-  sion  was  the  gist  of  the  action,  and  al- 
pense,  etc.,  in  the  sum  of  two  hundred  though  no  value  was  alleged,  proof  of 
dollars,  it  was  held  that  although  the  the  same  was  admissible  under  the 
complaint  might  have  been  objected  to  general  allegation  of  damages.  Kolb  v, 
for  indefiniteness  and  uncertainty,  the  Bankhead,  18  Tex.  228. 
allegation  of  the  damages  in  the  gross  ▲etion  agalnat  IUIItimuI. — In  Grand 
sum  would  be  sufficient  to  warrant  the  Rapids,  etc.,  R.  Co.  v.  Southwick,  30 
reception  of  the  evidence  in  regard  to  Mich.  444,  which  was  an  action  for 
the  different  items  of  damage  of  which  damages  to  property,  it  was  held  that 
the  aggregate  is  alleged  to  be  composed,  the  general  allegation  of  the  continu- 
Bast  V,  Leonard,  15  Minn.  242,  citing  ous  operation  ofa  railroad,  and  thecon- 
Allis  V.  Day,  14  Minn.  516.  tinuous  neglect  to  fence  it,   and  that 

The  defendant  drove  against  the  damages  resulted  therefrom,  was  sufS- 
plaintiff's  chaise,  and  the  collision  cient  to  authorize  a  recovery  for  such 
threw  the  person  sitting  in  it  on  to  the  natural  mischiefs  as  follow  the  destruc- 
front  part  of  the  chaise,  which  caused  tion  of  fences  and  exposure  of  land,  and 
the  horse  to  kick  and  break  the  chaise,  which  cannot  be  itemized. 
The  declaration  stated  that  the  defend-  But  a  general  allegation  in  the  dec- 
ant drove  his  chaise  against  the  plain-  laration,  that  * 'damages  done  to  this 
tiff's  chaise,  and  thereby  greatly  plaintiff's  stock  by  defendants'  engines 
crushed  and  broke  to  pieces  the  chaise  passing  over  said  railroad,"  etc.,  is 
of  the  plaintiff.  It  was  held  that  the  not  sufficiently  precise  to  warrant  a 
trespass  was  a  continuing  trespass,  that  recovery  for  the  destruction  of  a  colt 
the  plaintiff  had  properly  alleged,  and  run  over  by  a  train ;  the  court  holding 
was  entitled  to  recover,  all  the  damages  that  such  was  a  specific  act,  not  so  nec- 
occasioned  by  the  collision.  Gilbert-  essarily  caused  by  the  neglect  of  fenc- 
son  V.  Richardson,  5  C.  B.  502,  57  £.  ing  that  the  defendants  could  be 
C.  L.  502,  17  L.J.  C.  P.  112.  expected  to  meet  the  charge  without 

imiiry  to  Land. — In  an  action  against  having  it  pointed  out  directly.    Grand 

a  railroad  company  for  damages  on  ac-  Rapids,  etc.,  R.  Co.  v.  Southwick,  30 

count  of  water  collecting  on  the  plain-  Mich.  444. 

tiff's  land  through  the  defendant's  neg-  No  Beoorory  beyond  GlmlnL — In  an 
ligence  in  constructing  culverts,  an  action  for  damages  for  running  down  a 
allegation  in  the  complaint  that  the  vessel,  where  the  plaintiff  in  his  dec- 
plaintiff  was  deprived  of  his  use  of  laration  only  claimed  damage  to  his 
the  streets  from  his  house  to  the  church,  vessel,  it  was  held  that  he  could  not 
town,  etc.;  also  that  he  was  deprived  of  recover  beyond  his  claim.  Slack  v, 
two  acres  of  his  land  and  the  crops  and  Brown,  13  Wend.  (N.  Y.)  300. 
pasturage,  etc.,  and  that  his  family,  1.  A  general  allegation  of  damages, 
consisting  of  a  wife  and  three  children,  with  a  prayer  for  a  stated  amount,  is 
were  made  sick  continually ;  that  the  sufficient  to  allow  the  introduction  of 
expense  thereby  entailed  upon  him  was  evidence  of  all  damages  that  naturally 
heavy,  etc.,  was  held  a  sufficient  allega-  result  from  the  breach  complained  of; 
tion  of  general  damages.  San  Anto-  and  where  the  averments  as  to  the 
nio,  etc.,  R.  Co.  v.  Gwynn,  4  Tex.  A  pp.  land  taken  and  the  depreciation  of  the 
Civ.  Cas.,  (  218,  citing  Sayle's  Civ.  other  land  were  left  blank  in  the  peti- 
Stat.,  note  28,  art.  1187;  Kolb  t;.  Bank-  tion,  it  was  held  to  be  no  error,  since 
head,  18  Tex.  228;  Hoggland  v,  Coth-  such  damages  were  not  special.   Louis- 
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3.  Special  Damage — a.  Generally. — Where  the  damages  are 
of  such  a  nature  that  they  do  not  follow  as  a  necessary  conse- 
quence of  the  injurv  complained  of,  they  should,  as  in  other  cases 

before  mentioned/  be  specially  pleaded  in  order  to  warrant  a 
recovery.* 

yUIe,     etc.,    R.    Co.    v,    Neafus,    93  Minnesotaj-^uMxkg    v.    Sejmour, 

Ky.  53.  30  Minn.  301. 

In  an  action  for  damages  for  the  de-  Missouri. — Saunders  v.  Brosius,  ^3 

struction  of  the  plaintiff's   goods  bj  Mo.  50;  Cook  v.  Clary,  48  Mo.  App.  i&. 

the  falling  of  a  building,  due  to  the  de-  ^ew  Tork. — Hoffman  v,  Ruddiman, 

fendant's  negligence,  and  further  dam-  5  Misc.  Rep.  (Brooklyn  City  Ct.)  336. 

age  on  account  of  a  fire  which  resulted,  Oregon, — Salmon  v.  Olds,  9  Oregon 

it    was    held    not    necessary    to    aver  491. 

special  damage  hy  water  used  in  putting  Texas, — International,  etc.,  R.  Co.  v. 

out  the  fire.     Hammond  v,  Schiff,  100  Pape,  62  Tex.  313. 

N.Car.  161.  Vermont. — Packard  v.  Slack, 33  Vt. 9. 

Deprvciatlon  of  Goods. ~ Where  the  Destmotion  or  OonTenion  of  Prop- 
averment  of  the  complaint  was  that  the  arty. — *'In  an  action  for  damages  result- 
defendant  wrongfully  took  and  de-  ing  from  the  destruction  of  property, 
tained  the  goods  to  the  damage  of  the  the  pleader  should  ayer  the  value  of 
plaintiff  five  thousand  dollars,  the  the  property  alleged  to  have  been  de- 
court  held  that  where  the  source  of  stroyed,  as  that  is  an  essential  element 
damage  is  one  so  obvious  and  direct  in  determining  the  amount  of  his  dam- 
as  the  depreciation  of  goods  from-lapse  age ;  and  if  in  addition  thereto  he  has 
of  time  during  the  detention,  the  de^  sustained  any  special  damages,  the 
fendant  cannot  urge  the  ground  that  amount  of  such  special  damages,  as 
he  was  taken  by  surprise  because  it  well  as  the  circumstances  justifying 
was  not  specially  pleaded.  Young  v,  their  recovery,  should  be  alleged,  the 
Willet,  8  Bosw.  (N.  Y.)  492,  citing-  rule  on  this  point  being  that  only  such 
I^riggs  V.  Dwight,  17  Wend.  (N.  Y.)7i;  damages  as  are  the  natural  conse- 
Ward  V.  Smith,  11  Price  19;  Wood-  quences  of  the  act  which  constitutes 
ruff  V,  Cook,  35  Barb.  (N.  Y.)  505.  his  right  of  recovery  can  be  recovered 

1.    See    supra,    VII.    Allegation  of  without  special   averment;  and  when- 

S fecial  Damage,  ever    the    special    damages  which  the 

S.  y%labama. — Ross     v.    Malone,  97  plaintiff  seeks  to  recover  do  not  all  flow 

Ala.  539.  from  the  same  facts,  but  depend  upon 

California. — Smith  v,  Los  Angeles,  the   proof  of  different   circumstances, 

etc.,  R.  Co.,    98    Cal.    310;   Jacob    v.  the  grounds  for  each  claim  of  special 

Lorenz,  98  Cal.  339;   Nunan   v.  San  damage  should  be  alleged."   Mallory  v. 

Francisco,  38  Cal.  TO9;  Stevenson  v.  Thomas,  98  Cal.  647. 

Smith,  28  Cal.  102,  87  Am.  Dec.  107;  In   Cushing  v,  Seymour,  ijo  Minn. 

Mallory  r.  Thomas,  ^  Cal.  644.  301,  the  court  said  :  "Where  it  can  be 

Illinois. — Barrelett    v.   Bellgard,  71  shown  that  expenses  to  which  a  person 

III.  280.  is  put,  and  the  loss  of  the  benefit  of  ex- 

Indiana. — Rothschild    v.    William-  penses  of  which  he  is  deprived,  by  the 

son,  83   Ind.  390;  Teagarden  v.  Het-  wrongful  conversion  of  his  property, 

field,  II  Ind.  523.  are  the  proximate  result  of  the  conver- 

Iov)a. — Gamble  v.  MuUin,  74  Iowa  sion,  such  expenses  may   (if   suitably 

99;  Inman  v.  Ball,  65  Iowa  543.  pleaded),  to  some   extent  and  in  some 

Maine, — Patten    v.  Libbej,  33   Me.  circumstances,  properly  form  a  basis 

378;  Plimpton  V.  Gardiner,  64  Me.  360.  for  special  damages.     Upon  the  sub- 

Massackuseits. — Adams  v.  Barry,  10  ject,  however,  it  is  difficult,  if  not  im- 

Gray  (Mass.)  361;  Parker  v.  Lowell,  11  practicable,  to  indicate  anything  more 

Gray  (Mass.)  353;   Knapp  v,  Slocomb,  than  the  very  general  and  somewhat 

9 Gray  (Mass.)  73;  Dickinson  v.  Boyle,  indefinite    rule    or  principle  that    the 

17  Pick.  (Mass.)  78.  special    damages    must     be     such    as 

Michigan. — Powers  v.  Irish,  23  Mich,  ordinarily  and  in  the  natural  course  of 

437;  Roberts  v,  Fitzgerald,  33  Mich,  things  might  fairly  be  expected  to  re- 

4 ;  Grand  Rapids,  etc.,  R.  Co.  v.  South-  suit,  and  such  as  have  in  fact  resulted, 

wick,  30  Mich.  444.  from  the  wrong  complained  of.'* 
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FiMding  GtreuBsUaow. — Where  special  damages  have  been  sus- 
tainedy  which  do  not  flow  from  the  same  facts  or  constitute  the 

natural  consequences  of  the  act  complained  of,  but  depend  upon 
the  proof  of  different  circumstances,  such  special  damages,  as  well 
as  the  circumstances  justifying  their  recovery,  should  be  pleaded.^ 

nitutratUmi  of  Sola. — In  an   action  conTertion,  and  tnch  damages  were  too 

for  damage  to  the  plaintiff's  land  and  remote.    Saunders  v,  Brosius,  53  Mo. 

breach    of  contract    to  complete  the  50. 

construction  of  a    street  railroad   be*  Action  for  Tr€9fass, — In  an  action 

tween  certain  points,  the  damage  result-  of  trespass,  evidence  that  the  plaintiff 

ing  to  the  plaintiff  from  the  deprivation  had  to  go  further  to  get  to  his  wood  lot 

of  the  convenience  of  communication  by  reason  of  the  trespass  is  not  admis- 

between  his  land  and  the  centre  of  the  sible,  where  it  is  not  speciallj  alleged 

city  is  in  the  nature  of  special   dam-  in  the  declaration.    Stratton  v.  Lyons, 

ages,  which  must  be  pleaded.    Smith  53  Vt.  130. 

V,  Los  Angeles,  etc.,  R.  Co^  98  Cal.  And  so  in  an  action  against  a  railroad 

210.  company  for  trespass  in  running  its 

Action  for  Unlawful  Attachment. —  road  upon  the  public  street  in  front  of 
In  an  action  for  damages  for  suing  out  the  plaintiff's  lot,  there  being  no  at* 
an  unlawful  attachment,  the  declaration  legation  in  the  complaint  of  the  exist- 
is  good  without  an  averment  of  special  ence  of  any  buildings  on  said  lot,  or  of 
damages,  as  the  law  implies  nominal  injury  to  the  use  of  the  lot,  or  any 
damages  from  the  act  complained  of ;  special  damage  whatever,  there  can  be 
but  this  does  not  authorize  proof  of  no  recovery  for  such  special  damage, 
special  damages,  and  where  the  petition  Wampach  v,  St.  Paul,  etc.,  R.  Co.,  ai 
contains   no    averment  of    particular  Minn.  364.    See  also   Spencer  v.  St. 
damages  resulting  from  the  loss  of  rep-  Paul,  etc.,  R.  Co.,  ai  Minn.  362. 
utation,  credit,  or  business,  or  of  the  Action  of  Trover, — ^•*  Trover  lies  for 
withdrawal  of  particular  customers,  all  damages  for  the  conversion  of  prop- 
proof  of  such  loss  is  properly  objected  erty,  notwithstanding  it  is  restored  be- 
to  as  inadmissible.    Donnell  v,  Jones,  fore  suit  is  brought.'*  Barrelett  v.  Bell- 
13  Ala.  490,  48  Am.  Dec.  59.  gard,    71   111.   282,  citing   Murray   Vn 

Action  for  Obstructing  Highway, —  Burling,  10  Johns.  (N.  Y.)  176;  Rey- 
In  an  action  to  recover  damages  on  ac-  nolds  v.  Shuler,  5  Cow.  (N.  Y.)  326;  6 
count  of  an  obstruction  in  a  highway.  Bacon's  Abridgment  678.  '*And  the  res- 
no  recovery  can  be  had  by  reason  of  toration  of  the  property  goes  only  in 
third  persons  passing  over  the  plain-  mitigation  of  damages,  yet  the  plaintiff 
tiff's  land,  where  there  is  no  special  al-  can  in  such  case  recover  only  nom- 
legation  of  such  damage  or  of  the  inal  damages,  unless,  intermediate  the 
facts  or  circumstances  from  which  such  conversion  and  the  return  of  the  prop- 
a  consequence  would  naturally  flow,  erty,  special  damage  has  been  sus- 
Roberts  v.  Fitzgerald,  33  Mich.  4.  tained,  which    must  be   distinctly  al- 

Action  for  Overflowing  Land, — In  leged  in  the  declaration   and  proved 

an  action  to  recover  damages  for  over-  on  the  trial.'.'   Barrelett  v,  Bellgard,  71 

flowing  the  plaintiff's  land,  the  illness  111.  282,  citing  Sedgwick  on  Measure 

of   his  family  in  consequence  of   the  of  Dam.   (5th  ed.)  568,  569;  Moon   v, 

overflow  is  a  proper  element  of  damage  Raphael,  »  Bing.  N.  Cas.  310,  39  E.  C. 

where  the  same  is  pleaded  in  the  peti-  L.  345. 

tion.    Brown  v,  Chicago,  etc.,  R.  Co.,  1.  Mallory  v.  Thomas,  98  Cal.  645. 

80  Mo.  457.  In  International,  etc.,  R.  Co.  v.  Pape, 

Action  for  Conversion. — In  an  ac-  62  Tex.  313,  it  was  held  error  to  render 
tion  for  the  conversion  of  a  carpet-  judgment  for  damages  for  the  alleged 
bag  containing  the  plaintiff 's  clothes,  cost  of  constructing  ditches  and  drains 
where  the  complaint  alleged  that  in  along  the  right  of  way,  which  the  rail- 
consequence  of  the  conversion  the  road  company  failed  to  provide,  when 
plaintiff  was  compelled  to  work  in  un-  the  petition  alleged  no  actual  pecuniary 
suitable  clothes  which  were  damaged  loss,  and  failed  to  allege  that  the  plain- 
thereby,  it  was  held  that  such  an  al-  tiff  had  constructed,  or  paid  for,  or 
legation  could  only  be  made  and  proved  expended  labor  on  them.  See  this  case 
as  special  damages  under  the  count  for  distinguished  in  Texas,  etci  R.  Co.  v. 
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^.  Expenses. — Expenses  incurred  on  account  of  the  Mrrongful 
act  are  not  a  necessary  consequence,  and  hence  must  be  specially 
pleaded.' 

c.  Loss  OF  Rent. — Nor  will  loss  of  rent  be  considered  an 
element  of  damage  unless  the  same  be  specially  pleaded.^ 

Meadows,  73  Tex.  3a,  39  Am.  &  £ng.  And   so   the   expense     of   keeping 

R.  Cas.  29.  horses,  or  of  boarding  them  elsewhere, 

m  an  Action  agalnit  a  Jnatioe  tot  Xa-  is  not  a  necessarj  result  of  eviction 

avlng  Bxecntlon  on  an  alleged  illegal  from  a  barn,  and  must  be  specially 

judgment,  wherebj  the  plaintifiF  was  averred  in  a  declaration  for  such  evic- 

harassed  and  oppressed  to  his  damage  tion.    Shaw  v.  Hoffman,  21  Mich.  151. 

fifteen    dollars,    it   was    held    that  a  And  so  the  hire  of  another  horse  to 

failure  to  allege  that  the  execution  was  do  the  same  work  is  special  damage 

executed,  or  that  he  was  obliged  to  and  must  be  alleged.    Hoffman  v,  Rud* 

Mj    the  amount,    or    in  anjr  way  to  diman,  5  Misc.  Rep.  (Brooklyn  City 

lay  special   damage,   renders  the  de-  Ct.)  ^2(>^  following  Gumb  v.  Twenty* 

mand  insufficient.    Little  v.  Moore,  4  third  St.  R.  Co.,  114  N.  Y.4XI ;  Mayne 

N.  J.  L.  83.  on  Dam.,  $  501,  note. 

DMtraotlon  of  Bubaorlptlon  Book. —  Bxpenaes  of  Lawaoil. — In  an  action 

In  an  action  to  recover  damages  for  for  the  conversion  of  property,  the  ex- 

the  destruction  of  a  subscription  book,  pense    of    prosecuting    an    action    of 

in  order  to  recover  damages  for  the  cost  detinue  to  recover  the  same  is  special 

of  the  subscriptions  in  excess  of  the  damage  which  should  be  pleaded.  Rosa 

value  of  the  book,  the  same  must  be  v.  Malone,  97  Ala.  529. 

specially  pleaded.  Nunan  v.  San  Fran-  OompUlnt  Amondad  at  Trial. — In  an 

Cisco,  38  Cal.  689.  action   for  the  recovery  of  a    heifer, 

m  an  Action  for  tlie  Vnlawfnl  Isananoe  damages  are  recoverable  for  the  time 

of  an  Attachment,  an  allegation  that  the  spent    and  expenses  incurred   by  the 

plaintiff  could  have  earned  five  dollars  plaintiff  in    searching    for   her,   and 

or  seven  dollars  per  day  in  hauling  said  where  no  such  damages  were  claimed 

attached  grain,  was  held  not  a  sufficient  in  the  complaint  the  plaintiff  was  al- 

averment  to  warrant  special  damages,  lowed  to  amend  the  same  at  the  trial 

since  it  did  not  show  that  he  might  not  by  inserting  them.    Miller  v.  Garling, 

have  earned  an  equal  or  greater  amount  12  How.  Pr.  (N.  Y.  Supreme  Ct.)  203. 

during     the     same     time    elsewhere.  S.  Squierv.Gould,  14  Wend.  (N.  Y.) 

Brown  v.  Moore,  3  Oregon  436.  159;  Potter  v.  Froment,  ^7  Cal.  165; 

m  an  Action  agidnst  a  Sheriff  for  the  Plimpton  v,   Gardiner,   64  Me.    360; 

wrongful  attachment    of  a  mare,  the  Parker  v,  Lowell,  11  Gray  (Mass.)  353; 

fact  that  the  mare  lost  flesh,  and  that  Adams  v.  Barxy,  10  Gray  (Mass.)  ^i ; 

she  was  taken  away  during  the  breed-  Gulf,  etc.,   R.  Co.  v,  Maetze,  a  Tex. 

ing  season  and  the  same  was  lost,  is  App.  Civ.  Cas.,  $  633. 

special     damage    which    should     be  m  an  Action  for  Tort  for  ObatmetlBg 

pleaded.     Stevenson  v.  Smith,  28  Cal.  a  Bight  of  Way  there  can  be  no  recov- 

i<Q,  87  Am.  Dec.  107.  ery  of  damages  for  the  diminution  of 

1.  Salmon  v»  Olds,  9  Oregon  491 ;  rents,  unless  specially  alleged  in  the 

Ross  V,  Malone,  97  Ala.  529;  ratten  v.  declaration.    Adams  v.  Barry,  10  Gray 

Libbey,  32  Me.  378;  Shaw  v.  Hoffman,  (Mass.)   361,  Jollowing    Baldwin    v. 

21  Mich.  151;  Hoffman  v.  Ruddiman,  5  Western  R.  Corp.,  4  Gray  (Mass.)  333, 

Misc.  Rep.   (Brooklyn  City  Ct.)  326;  where  it  was  held,  upon  great  considera- 

Gumb  v.  Twenty -third  St.  R.  Co.,  114  tion,  that  under  the   Practice  Act  of 

N.  Y.  ^i  1 .  1852,  c.  312,  a  general  allegation  of  dam* 

iQjnry  to  Horsoa. — In  a  suit  to  recover  ages  in  an  action  of  tort  will  not  en- 
for  an  injury  done  to  plaintiffs  horse  able  the  plaintiff  to  prove  special  dam- 
through  the  unskilfulness  of  the  de-  ages ;  that  is,  damages  which  the  law 
fendant,  the  expense  of  doctoring  and  does  not  imply  from  the  facts  alleged 
taking  care  of  the  horse  cannot  be  in  the  declaration, 
recovered  unless  declared  for  in  spe-  In  an  action  upon  a  case  for  dam- 
cial  damages.  Patten  v.  Libbey,  32  ages,  where  the  petition  alleged  that 
Me.  378.  the  defendant  had  placed  a  quantity  of 
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4.  Pailure  to  Allege  Damage. — It  is  the  duty  of  the  plaintiff  in 
such  actions  to  claim  damages  for  all  the  wrongs  done  him,  and 
upon  the  trial  he  will  be  confined  in  his  evidence  to  the  specific 
items  of  damage  alleged  in  his  complaint.^ 

sand,  lime,  etc.,  in  the  high waj  opposite  1.  Stewart  v.  Baltimore,  etc.,  R.  Co., 

to  his  premises,  so  as  to  interrupt  the  33  W.  Va.  88;  Teagarden  v.  Hetfield, 

free  passage  to  his  store,  and  that  the  11  Ind.  532  ;  Rothschild  v.  Williamson, 

dirt  and  dust  blew  into  his  store  and  83  Ind.  390;  Shaw  v,  Hoffman.  21  Mich, 

damaged  his  goods,   it  was  held  that  158;   Powers  v.  Irish,  23  Mich.  437; 

proof  that  customers    were  prevented  Solms  v.  Lias,  16  Abb.  Pr.  (N.  Y.  C. 

from  frequenting  tne  store,  and  that  a  PI.)  31  x ;  Rjerson  v.  Marseillis,  16  N. 

tenant  who  occupied  it  quitted  it  in  con-  J.  L.  450 ;  Gamble  v,  MuUin,  74  Iowa 

sequence  of  the  annojance,   and   the  99 ;  Gentrj  v,  Richmond,  etc.,  R.  Co., 

store  remained  unoccupied,  was  inad-  38  S.  Car.  284;  Brown  v.  Chicago,  etc., 

missible  because  not   alleged    in   the  R.  Co.,  80  Mo.  457;  Gulf,  etc.,  R.  Co. 

declaration  for  special  damages.  Squier  xk  Maetze,  2  Tex.  App.  Civ.  Cas.,  $  633. 

V.  Gould,  14  Wend.  (N.  Y.)  159.  la  an  Aetlon   of  TteaiMMS,    however 

Inyaaj  to  Mill. — In  an  action  for  dam-  full  and  specific  the  declaration  as  to 
ages  for  injur j  to  the  plaintiff's  mill  the  means  by  which  the  damages 
hy  means  ot  a  dam  erected  hy  the  de-  claimed  were  occasioned,  evidence  of 
fendant,  it  was  held  that  the  loss  of  damages,  concerning  which  the  dec- 
rent  relinquished  hy  the  plaintiff  to  the  laration  is  silent,  is  inadmissible.  Gil- 
lessee  of  the  mill,  on  account  of  the  bert  v,  Kennedy,  22  Mich.  117. 
overflow,  could  not  be  considered  as  an  Damage  to  Cropa. — In  Carron  v. 
element  of  damage,  where  the  same  Clark,  14  Mont.  301,  which  was  an  ac- 
was  not  specially  pleaded.  Plimpton  tion  for  damages  for  destroying  the 
V.  Gardiner,  64  Me.  360.  plaintiff's  property,  evidence  of  damage 

It  was,  however,  held  in  Parker  v.  to  a  crop,  by  stock  entering  and  destroy- 

Lowell,    II   Gray    (Mass.)   353,    that  ing  the  same,  was  inadmissible  where 

where  the  item  of  damage  for  loss  of  the  plaintiff  merely  alleged  in  his  com  • 

rent    was  assessed   separately  by  the  plaint  that  the  defendant  entered  upon 

jury,  the  plaintiff  could  remit  so  much  his  land,  threw  down   his  fences,  and 

of  the  amount  of  the  whole  verdict  as  exposed  his  crop,  without  stating  the 

was  equivalent  to  the  sum  of  the  rents  amount  of  damage,  although  the  com- 

thus  found  to  have  been  lost.  plaint  concluded  with  the  prayer  for 

Polluting  Water  of  a  Btream. — In  an  judgment  for  five  hundred  dollars  dam- 

action  for  damages   for  polluting  the  ages  for  trespass, 

water  of  a  stream  which  ran  over  the  la  an  Action  fOr  Killing  a  Hone,  evi- 

plaintiff's  land,  proof  of  the  diminution  dence  of  expense  in  nursing  and  feeding 

of  the  rental  value  of  the  land  is  inad-  two  colts  is  inadmissible  where  there 

missible    under  general  allegation   of  is    no    allegation    of  special  damage 

damages,  and  in  order  to  authorize  such  made  in  the  declaration.    Teagarden 

evidence  there  should  be  an  allegation  v.   Hetfield,   11    Ind.  532;   Gamble  v, 

that  the  plaintiff  was  prevented  from  MuUin,  74  Iowa  99. 

renting  the  land  by  reason  of  the  in-  Ftavd  In  Bxchanglng  HOraoa. — In  an 

jury  to  the  water.    Potter  v,  Froment,  action  for  damages  for  putting  off  a 

47  Cal.  165.  certain   horse  on   the   plaintiff,  in  ex- 

Fallnre  to  Except  to  Allegation. — In  change,  where  another  and  more  valua- 

Besso    V.   Southworth,    71    Tex.    765,  ble  horse  had  been  promised,  it  was 

where  the  complaint  alleged  that  on  ac-  held  that  the  plaintiff  ought  not  to  be 

count  of  the  maintenance  of  a  bawdy-  permitted  to  prove   any  matter  going 

house  adjoining  the  plaintiff's  property  to  show  that  he  had  been  injured  by 

he  had  been  damaged  by  failure  to  rent  having  a  different  horse  thus  put  upon 

the  same  and  by  depreciation  in  value,  him,  or  that  the  horse  promised  him 

etc.,  and  stated  the  aggregate  damage  was  more  valuable  than  the  one  he 

attwothousanddollars,  it  was  held  that  got,  where  there  was  no  allegation  as 

where  the  defendant  had  made  no  ex-  to  such  facts  in  the  complaint    Ryer- 

ception  to  the  sufficiency  of  the  allega-  son  v,  Marseillis,  16  N.J.  L.  450. 

tions,  the  loss  of  rent  might  be  recov-  m  an  Action  agalnit  a  TanaatBoMlBg 

ered  under  the  allegations.  ov«r  imder  the  statute,  where  the  com* 
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ZI  Saxa«8  fob  Bbeach  07  CONTRACT— 1.  Otnenny.— Where 

damages  are  sought  to  be  recovered  for  the  breach  of  a  contract, 
it  is  usual  for  the  plaintiff  to  set  out  in  the  declaration  or  com- 
plaint  one  or  more  of  the  breaches  claimed,  and  a  demand  of 
damages  therefor.' 

plainer  only  claims  general  damages  tiffs'    property  bj    means  of  a  dam, 

for  detention  of  the  premises,  evidence  where  the  declaration  stated  that  the 

of  special  damaf^e  to  the  premises  dur-  plaintiffs  were  manufacturers  of  lum- 

ing    the    term  is  inadmissible    unless  her  and  timber  *'for  market  at  various 

specially  pleaded.    Rothschild  v.  Wil-  places  on   Lake  Michigan,'*  etc.,  and 

liamson,  83  Ind.  390.  there  was  no  allegation  that  the  lum* 

Deitmotion  of   Wood  upon  Land.  —  ber  in   question  was  destined  for  any 

Where  the  complainant  claims  dam-  particular  market,  or  that  any  particular 

age  for  the  destruction  of  five  hundred  market  was  lost  to  the  plaintiffs,  evi- 

rails,  some  wood  upon  his  land,  etc.,  he  dence  of  damage  caused  by  the  fall  of 

will  not  be  permitted  to  prove  general  the  market  in  Chicago  is  inadmissible, 

damages  done  his  farm,  but  will  be  con-  Powers  v,  Irish,  23  Mich.  437. 

fined  to  the  specific  items  of  damage  al  -  1.  Engelhard t  v,  Batla  (Tex.  Civ.  App. 

leged   in    his    complaint.     Stewart  v.  1895),  31  S.  W.  Rep.  334;  Johnson  v. 

Baltimore,  etc.,  R.  Co.,  33  W.  Va.  88.  Gilmore  (S.  Dak.  1894),  60  N.  W.  Rep. 

pollution  of  Well. — In  an  action  for  1070.     As  to  setting  out  the  breaches 

injury  to  real  property  by  allowing  a  in    actions    on    contracts,    see  article 

privy  to  overflow,  where  there  was  no  Contracts,  vol,  4,  p.  937  et  seq, 

averment  of  special  damages,  evidence  In  Richardson  v,  Jones,  i  Nev.  405, 

that  the  overflow  tainted  a  well  from  the  court  said :  *'  In   an    action  upon 

which  the  plaintiff  was  in  the  habit  of  such  an  instrument,  the  plaintiff  should 

drawing  water  to  make  beer,  etc.,  was  not  only  prove   the  contract  and  the 

inadmissible.     Solms  v.  Lias,  16  Abb.  breach    by   defendants,  but    in    addi- 

Pr.  (N.  Y.  C.  PI.)  311.  tion  thereto  it  is  necessary  to  establish 

OmlMton  to  CHalm  Ront. — Damages  actual  damages  resulting    from  such 

not  alleged  or  claimed  in  the  petition  breach,  or  he  can  only  recover  a  mere 

cannot  be  proved  and  recovered,  and  nominal  sum.     In  such  a  case,  if  only 

so  where  the  plaintiff  omitted  to  allege  nominal    damages   can    be   recovered 

the  rental  and  claim  the  rental  value  of  where  there  is  no  actual  damage  sus- 

the  property,  it  was  error  to  admit,  over  tained,  it  follows  that  an  allegation  of 

the  objections  of   the    appellant,  evi-  damage,  or  the  statement  of  facts  from 

dence  to    prove    rental   value.    Gulf,  which  it  must  be  inferred,  becomes  in- 

etc.,  R.  Co.v.  Maetze,3  Tex.  App.  Civ.  dispensably  necessary  to  the  sufficiency 

Cas.,  ^  633.  of  a  complaint  where  more  than  mere 

Orerflowlng  Land. — Where,  in  an  ac-  nominal  damages  are  claimed." 
tion  for  flooding  the  plaintiff's  land,  the  niaftratlon  of  Sola. — Where  the  al- 
complaint  contained  no  allegation  as  to  legation  of  the  complaint  was  that  by 
the  value  of  the  crops  that  could  have  reason  of  the  failure  and  neglect  of  de- 
been  made  thereon,  it  was  held  that  fendant  to  run  cars  and  carry  passen- 
they  could  not  be  considered  in  esti-  gers  according  to  contract,  the  plain- 
mating  the  damage.  Gentry  v.  Rich-  tiff  had  been  damaeed  in  the  sum  of 
mond,  etc.,  R.  Co.,  38  S.  Car!  384,  citing  twenty  thousand  dollars,  this  was  held 
Livingston  v.  Exum,  19  S.  Car.  233;  to  be  a  sufficient  allegation  of  general 
Sitton  V,  Macdonald,  25  S.  Car.  68;  damages.  Sunnyside  Land  Co.  v. 
Chicaeo  v.  Huenerbein,  85  111.  594.  Willamette  Bridge  R.  Co.,  20  Oregon 

And  so,  in  such  an  action,  where  the  544;    Wisner    v.   Barber,    10    OrM^on 

special  damages  alleged  related  to  loss  342 ;     Wilson    v.   Clarke,    20    Minn, 

of  crops,  no  recovery  can  be  had  as  to  367. 

injury  to  the  land  itself  where  the  peti-  So  an  averment  in  a  complaint  that 

tion  contained  no  allegation  in  regard  the  contract  has  been  violated,  and  the 

thereto.     Brown  v,  Chicago,  etc.,  R.  plaintiff  damaged  four  hundred  dollars, 

Co.,  80  Mo.  457.  Is  a  sufficient  allegation  of  general  dam- 

7U1  of  Karkot. — In  an  action  to  re-  ages,  and  the  four  hundred  dollars  may 

cover  damages  for  injury  to  the  plain-  also  be  recovered  under  the  contract  ai 
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2.  Vominal  Bamaget. — A  general  allegation  in  the  declaration  or 

complaint,  that  by  reason  of  the  breach  of  the  contract  the  plain- 
tiff  has  been  damaged  in  a  gross  sum,  is  a  sufficient  allegation  of 
damage,  as  against  a  demurrer,  since  under  such  an  allegation  the 
plaintiff  would  be  entitled  to  recover  some  amount,  which,  although 

stipulated.  Engelhardt  v.  Batla  (Tex.  BaaaoaaUa     OartalntF      BMiiiix«d. — 

Civ.  App.  1895),  31   S.  W.  Rep.  324.  Damages  to  be  recovered  upon  an  al- 

In  an  action  for  damages  for  a  failure  leged  breach  of  contract  must  hot  onl j 

to  deliver  a  quantity  of  cheese,  it  is  un-  be  averred,  but  must  be  shown  with  rea- 

necessarjr  that  the  price  or  value  of  sonable  certainty  and  not  left  to  spec- 

the   cheese    at   the    time  of   delivery  ulation     and     conjecture.     Neary     v. 

should  be  stated  in  the  declaration,  or  Bostwick,  2  Hilt  (N.  Y.)  517. 

that  the  plaintiff  should  have  resold  Aetlon  acalnit  an  Aailgiiee  In  Bank- 

the  same  at  a  profit,  when  the  declara-  mptoy. — Where  a  declaration  against 

tion  sets  forth  the  price  at  which  the  an  assignee  in  bankruptcy   set  forth 

plaintiff  purchased     and    alleges    his  facts  constituting  a  breach  of  duty,  and 

damages  to  be  a  certain  amount.   Con-  alleged  that  the  plaintiffs  (creditors  of 

over  V.  Manke,  71  Wis.  108.  the  bankrupt)  were  deprived  of  their 

A  declaration  which  alleges  a  con-  claim  against  the  estate,  etc.,  it  was 

tract  between  the  parties,  according  to  held  that  the  allegation  of  damage  was 

which  one  was  to  furnish  a  boiler  upon  sufficiently  specific  to  admit  evidence 

a  certain   day,  and   further  alleges  a  showing  whether  the  entire  claim  or 

failure  to  deliver  it,  whereby  the  plain-  part  of  it  was  lost  because  of  the  facts 

tiff  was  damaged,  sets  out  a  good  cause  of  which  complaint  was  made.   Russell 

of   action.    Casey,    etc.,   Mfg.  Co.   v.  v,  Phelps,  42  Mich.  377. 

Dalton  Ice  Co.,  94  Ga.  407.  Beoovery  for  Wrongful  IMaoliarga. — 

Facta  manlllclent  to  Gonatltate  a  Inan  action  by  a  servantto  recover  dam- 
Oanse  of  Action. — In  an  action  for  dam-  ages  for  a  wrongful  discharge,  he  must 
ages  for  refusal  to  receive  and  pay  for  allege  and  prove  that  he  has  continued 
certain  gold  contracted  for  by  the  de-  out  of  employment  after  a  reasonable 
fendants,  an  allegation  of  damages  in  effort  to  obtain  the  same,  and  unless 
the  complaint  **  that  by  said  renisal  "  the  complaint  contains  such  an  allege- 
plaintiffs'  assignee  *'was  damaged  **  so  tion  he  will  be  entitled  to  only  nominal 
many  dollars,  without,  as  a  matter  of  damages.  Lewis  v.  Scott,  95  Ky.  484. 
fact,  showing  how  that  or  any  damage  Mannar  In  wldch  Damages  Ooenrred. 
arose,  is  insufficient  to  give  the  defend-  — A  complaint  that  states  a  contract,, 
ants  notice  of  the  question  to  be  tried,  shows  a  breach,  and  alleges  damages 
and  a  demurrer  to  such  complaint  for  resulting  therefrom,  states  a  cause  of 
want  of  sufficient  facts  to  constitute  a  action  without  showing  in  what  par- 
cause  of  action  is  good.  Thompson  v,  ticular  manner  such  damages  occurred. 
Gould,  16  Abb.  Pr.  N.  S.  (N.  Y.  Su-  Tohnson  v.  Gilmore  (S.  Dak.  1894),  60 
preme  Ct.)  424.  N.  W.  Rep.  1070. 

It  muit  Appear  that  Damages  have  under  Indiana  Statute. — In  an  action 
Accrued. — "The  plaintiff  should  not  to  recover  damages  upon  a  bond  exe- 
only  prove  the  contra  ct  and  the  breach  cuted  under  the  Indiana  Acts  of  1873,  P< 
by  defendants,  but  in  addition  thereto  it  151,^3,  regulating  the  sale  of  intoxicat- 
is  necessary  to  establish  actual  dam-  ing  lic^uors,  the  plaintiff  must  aver  that 
ages  resulting  from  such  breach,  or  he  the  injury  complained  of,  and  the  dam- 
can  only  recover  a  mere  nominal  sum.  ages  sought  to  be  recovered,  resulted 
In  such  a  case,  if  only  nominal  damages  in  consequence  of  the  sale  of  intoxicat- 
can  be  recovered  where  there  is  no  ac-  ing  liquors.  Schafer  v.  State,  49  Ind. 
tual  damage  sustained,  it  follows  that  an  460. 

allegation  of  damage,  or  the  statement  Failure  to  Allege  Damagea. — Where, 

of  facts  from  which  it  must  be  inferred,  upon  an  action  for  damages  for  breach 

becomes    indispensably   necessary    to  of  contract,   the    complaint  does  not 

the   sufficiency  of  a  complaint  where  allege  that  the  plaintiff  has  sustained 

more  than  mere  nominal  damages  are  any  damages,  he  is  not  entitled  to  judg- 

claimed."    Richardson  v.  Jones,  i  Nev.  ment  for  the  same.    Bohall  p.  Diller, 

408.  41  Cal.  535. 
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merely  nominal,  will  avoid  the  demurrer.^ 

Liquidated  Bamagoi. — Where,  however,  the  damages  for  the  breach 
of  agreement  are  liquidated,  it  is  not  necessary  for  the  plaintiff  to 
show  in  what  manner  or  to  what  extent  he  has  been  damaged.^ 

Fmeiit  and  ProepeotiYe  Damages. — Where  the  contract  is  entire  and 
the  breach  total,  the  plaintiff  may  recover  his  whole  dams^e, 
present  and  prospective,  in  one  action.* 

3.  Oeneral  Damaget. — The  damages  to  be  recovered  upon  an 
alleged  breach  of  contract  need  not  be  averred,  where  they  are 
the  necessary  result  of  the  breach  complained  of,^  but  a  full 
recovery  may  be  had  under  the  general  allegation  of  damages  in 
the  complaint.^ 

1.  Wilson  V.  Clarke,  30  Minn.  367 ;  Where  a  promissory  note  provides 
Richter  v,  Meyers,  5  Ind.  App.  33;  for  the  payment  of  a  nigh  rate  of  in- 
Sunnyside  Land  Co.  v,  Willamette  terest,  if  payment  is  not  promptly 
Bridge  R.  Co.,  20  Oregon  544.  made  when  due,  the  penalty  thus  pre* 

For  a  breach  of  contract  an  action  scribed  is  liquidated  damages,  and  is  an 

lies,  although  no  actual  damages  be  incident  to  and  follows  the  principal  in 

sustained,  and  the  want  of  an  averment  the  same  manner  as  interest,  and  is  al* 

of  special  damages  cannot  be  reached  lowable  although  it  is    not    specially 

by  demurrer  except  where  the  right  of  claimed  in  the  declaration.    Smith  v, 

action  depends  upon  a  special  injury  Whitaker,  23  111.  367. 

received.    McCarty  v.  Beach,  10  Cat.  Gontraet  to  Bave  from  Legal  TilaMlfty, 

^6a,  citing'  Marzetti  v.  Williams,  i  B.  or  a  legal  charge,  or  a  suit,  claim,  or  de- 

5L  Ad.  415,  20  £.  C.  L.  412.  mand,  prosecuted  or  made  against  the 

Special  Damage  Not  Bequlrad  to  be  party,  gives  a  right  of  action  without 

Shown. — Special  damages  are  not  re-  averment  of  actual  damages.    McGee 

quired  to  be  shown  by  a  plaintiff  in  v.  Roen,4  Abb.  Pr.(N.Y.  Super.Ct.;  10. 

order  that  he  may  recover  upon  a  con-  8.  Ennis  v.  Buckeye  Publishing  Co.^ 

tract ;  when  he   has  proved   a  breach  44  Minn.  106,  quoting  Burrell  v.  New 

thereof,  he  is  entitled  to  nominal  dam-  York,  etc..  Solar  Salt  Co.,  14  Mich.  34. 

ages.     Heichew  v.  Hamilton,  4  Greene  4.  See  j«/ra,  VI.  Allegation  of  Gen- 

(Iowa)   317,  61  Am.  Dec.  122;  Adams  eral  Damage, 

Express  Co.  v,  Egbert,  36  Pa.  St.  360,  6.  Alabama, — Lewis  v,  Paull,  42  Ala. 

78  Am.  Dec.  387.  136. 

Ayerrlng  tbe  Breaoh  NegatiTely. — "In  California, — Mitchell  v,  Clarke,  71 

a  suit  for  a  breach  of  covenant  it  is  Cal.  167. 

sufficient  to  aver  the  breach  negatively  Indiana, — Richter  v,  Meyers,  5  Ind. 

in  the  words  of  the  covenant;  but  such  App.  33;  Hadley  v,  Prather,  64  Ind. 

averment  does  not  necessarily  involve  137;  Neal  v,  Shewalter,  5  Ind.  App. 

the  right  to  recover  more  than  nominal  147;  Lindley  xk  Dempsey,  4c  Ind.  346. 

damages,  and  would  not  constitute  a  Afickigan.-^Feten    v.    Cooper,    95 

defense   to  an    action    for    purchase-  Mich.  191. 

money  beyond  the  amount  of  one  cent"  Minnesota, — Wilson  v.    Clarke,   ao 

Jordan  v.  Blackmore,  20  Ind.  420,  fol-  Minn.  367 ;  Ennis  v.  Buckeye  Publish- 

lowing  Van  Nest  v.  Kellum,  15  Ind.  ing  Co.,  44  Minn.  105. 

264.  Missouri, -^Moore   v.    Mountcastle, 

Judgment  of  NongiUt  where  no  Dam-  72  Mo.  608. 

ages   are  Shown.  >- In    an    action  for  Nebraska. — Kingsley  v.  Butterfield, 

breach  of  contract  the  plaintiff  is  en-  35  Neb.  228 ;   Riverside  Coal  Co.  v, 

titled  to  recover  nominal  damages,  al-  Holmes,  36  Neb.  858. 

though  no  actual  damages  be  shewn,  ^ew   Tork, — Lara  way  v.    Perkins, 

and    a    judgment   of   nonsuit  on  the  10  N.  Y.  372. 

ground  that  no    damages  have  been  Oregon. — Wisner  v.  Barber,  10  Ore- 
shown  is  erroneous.     Hancock  v.  Hub-  gon  344. 
bell,  71  Cal.  537.  TVxaj.^Engelhardt  V.  Batla   (Tex. 

2.  Spicer  v.  Hoop,  51  Ind.  365.  Civ.  App.  1895),  31  S.  W.  Rep.  324. 
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AppUeatioii  of  tho  Bvle. — ^The  question  as  to  what  damages  are  the 
necessary  result  of  a  breach  of  contract,  does  not  admit  of  an  easy 
solution,  and  the  courts  have  not  been  uniform  in  their  require- 
ments in  this  respect.^ 

Low  of  Fniiftti — ^Bzpanaa. — It  seems,  however,  that  loss  of  profits 
which  spring  as  a  direct  result  from  work  done  at  the  contract 
price,  and  which  are  prevented  by  the  wrongful  act  of  the 
defendant,^  and  legitimate  expense  incurred  by  the  plaintiff  in 

Vermont, —  Packard  v.  Slack,  3a  contemplated  by  the  parties  at  the  time 
Vt.  9.  of  making  the  contract,  then  the  dam- 
^li^/aif^f.— Boorman  v,  Nash,  9  B.  &  age  is  not  the  natural  result  of  the 
C.  145,  17  E.  C.  L.  344.  breach,  and  is  therefore  not  recover- 
Where  there  is  a  valid  contract  and  able."  Quoted  in  Michigan  Cent.  R. 
it  has  been  broken,  the  plaintiff  is  en-  Co.  v.  Burrows,  33  Mich.  12. 
titled  to  recover  such  damages  as  nee-  1.  In  Mitchell  v.  Clarke,  71  Cal.  164, 
essarilj  ensue  from  the  nonperform-  the  court  said:  **When  reference  is 
ance  or  breach.  These  are  general  made  to  the  terms  of  the  contract 
damages  and  need  not  be  expresslj  alone,  there  is  ordinarily  little  difficulty 
detailed  in  the  complaint,  but  are  re-  in  determining  what  damages  arise 
coverable  under  the  common  conclu>  from  its  breach  in  the  usual  course  of 
sion.  Alfaro  v,  Davidson,  40  N.  Y.  things,  and  the  parties  will  be  pre- 
Super.  Ct.  89.  sumed  to  have  contemplated  such  dam- 
Bzeoutory  Contraota.— In  Hadley  v,  ages  only.  But  where  it  is  claimed 
Prather,  64  Ind.  137,  it  was  held  that  the  circumstances  show  that  a  special 
in  case  of  executory  contracts  such  purpose  was  intended  to  be  accom- 
damages  as  naturally  result  from  the  plished  by  one  of  the  parties  (a  failure 
breach  of  the  contract  are  presumed  to  to  accomplish  which  by  means  of  the 
have  accrued,  and  may  be  recovered  contract  would  cause  him  greater  dam- 
under  general  allegation  of  damages  in  age  than  would  ordinarily  follow  from 
the  complaint.  Quoted  in  Richter  v.  a  breach  by  the  other  party),  and  such 
Meyers,  5  Ind.  App.  33.  purpose  was  known  to  the  other  party. 
Lots  Gonalstliig  of  Demraeiatton. — In  the  facts  showing  the  special  purpose 
an  action  to  recover  damages  for  breach  and  the  knowledge  of  the  other  party 
of  contract  to  purchase  certain  cattle,  it  must  be  averred.  This  rule  has  fre* 
is  unnecessary  to  aver  specifically  in  quently  been  applied  to  the  breach  of 
the  declaration  the  loss  as  consisting  of  a  contract  for  the  sale  of  goods  to  be 
depreciation,  and  to  set  out  the  fact  delivered  at  a  certain  time." 
that  the  plaintiff  incurred  expense  in  2.  Ennis  v.  Buckeye  Publishing  Co., 
keeping  Uie  cattle  until  resale  was  44  Minn.  106;  Burrell  o.  New  York, 
made,  since  such  damage  is  the  nat-  etc.,  Solar  Salt  Co.,  14  Mich.  34;  Wis- 
ural  result  of  the  breach,  and  Chere-  ner  v.  Barber,  10  Oregon  342. 
fore  need  not  be  specifically  set  out  -  Wliere  the  Party  la  to  Porfoiin  LabOTt 
Peters  v.  Cooper,  95  Mich.  191.  from  which  a  profit  is  to  spring  as  the 
llattara  within  tbe  Contemplation  of  direct  result  of  the  work  done  at  a 
the  Parties. — In  Clark  v,  Moore,  3  contract  price,  and  he  is  prevented 
Mich.  63,  it  was  said :  '*No  damages  from  earning  this  profit  by  the  wrong- 
are  ever  recoverable  in  actions  ex  con-  ful  act  of  the  other  party,  the  loss  of 
iractu^  unless  they  are  shown  by  the  this  profit  is  a  direct  and  natural  result 
party  claiming  them  to  be  the  natural  which  the  law  will  presume  to  follow 
and  proximate  consequence  of  the  the  breach  of  the  contract;  and  he  is 
breach  complained  of.  Of  course  each  of  entitled  to  recover  it  without  special 
the  circumstances  which  concurred  with  allegations  in  his  declaration.  Thecon- 
the  breach  in  producing  the  damage,  siderationof  profits  cannot  be  separated 
and  without  which  it  would  not  have  from  the  circumstances  under  which 
happened,  is  a  part  of  its  cause;  and  if  the  work  was  to  be  done;  and  the 
any  of  these  concurring  circumstances  plaintiff  was  entitled  to  show  whatever 
are  so  far  out  of  the  ordinary  course  of  was  peculiarly  favorable,  and  which 
nature,  or  of  human  affairs,  that  they  tended  to  diminish  the  cost  of  com- 
cannot  be  fairly  presumed  to  have  been  pleting  the  contract.    Burrell  v.  New 

740  Volume  V. 


Bamagei  for  Breaeh  of  Gontraet.  DAM  A  GES.  Bpooial  DuBAgoi. 

carrying  out  his  part  of  the  contract  may  be  recovered  under 
the  general  allegation  of  damage.^ 

4.  Speoial  Damages — a.  Generally. — On  the  other  hand,  where 
the  damages  do  not  necessarily  result  from  the  breach  of  the  con- 
tract alleged,^  they  must  be  specially  pleaded  in  order  that  the 
defendant  may  not  be  taken  by  surprise  at  the  trial.' 

York,  etc.,   Solar  Salt  Co.,  14  Mich.  8.  Alabama, — Hooper  v.  Armstrong, 

38.  69  Ala.  343;  Lewis  v.  Paull,  43  Ala.  136. 

Contract  to  firoct  Buildings. — In  an  California,— -ViitcYi^W  v,  Clarke,  71 

action  brought  to    recover    damages  Cal.  163;  Hancock  v,  Hubbell,  71  Cal. 

based  upon  a  written  contract  to  erect  537;  Prescott  v.  Gradj,  91  Cal.  518; 

a  certain  building,  it  was  held  that  the  Smith  v.  Los  Angeles,  etc.,  R.  Co.,  98 

loss  sustained  included  the  loss  of  prof-  Cal.  a  10. 

its  which  would  have  been  the  neces-  Illinois*^^  Myer    v,    Davies,   17   111. 

sary  and  immediate  result  of  the  ful-  App.  228;  Lukens  v,  Beemiek,  41  111. 

filment  of  the  contract,  and  it  was  not  App.  583. 

necessary  that  they  should  be  specially  /if^/f'ana.— -Lindley  v.  Dempsey,  45 

stated  in   the    complaint.    Wisner  v.  Ind.  246. 

Barber,  10  Oregon  342.  3/iiiM«j<7/a.— Frohreich  v.  Gammon, 

1.  Woodbury  v,  Jones,  44  N.  H.  210;  28  Minn.  476;  Brackett  v.  Edgerton,  14 

Driggs  V.  Dwight,  17  Wend.  (N.  Y.)  Minn.  174. 

71,  31  Am.  Dec.  283;  Ward  v.  Smith,  Nebraska. — Klngsley  v,  Butterfield, 

1 1  Price  19;  Moore  v,  Mountcastle,  72  35  Neb.  228. 

Mo.  605.  New  F^r*.— Parsons  v.  Sutton,  66 

la  an  Action  for  the  Breach  of  an  Bn-  N.  Y.  92,  affg  39  N.  Y.  Super.  Ct.  5^; 

gagement  to  Let  Certain   Booms,    the  Bogert  v.    Burkhalter,    2    Barb.  (N. 

plaintiff  was    permitted  to  show  that  Y.)  525. 

they  were  taken  for  his  wife  to  be  used  Oregon. — Wisner  v.  Barber,  10  Ore- 

in  her  business  as  a  milliner,  and  that  gon  344. 

she  had  sustained  a  considerable  loss  Vermont, —  Packard     v.     Slack,    33 

from  the  passing  by  of   a   profitable  Vt.  9. 

season  of  the  year  for  such  business,  England, — Watson  v,  Ambergate, 
etc.  The  court  held  that  such  were  etc.,  R.  Co^  3  Ene.  L.  &  Eq.  497 ;  Ham- 
not  special  damages  which  were  re-  lin  v.  Great  Northern  R.  Co.,  38  Eng. 
quired  to  be  set  out.  Ward  v.  Smith,  L.  &  Eq.  33c ;  Barrow  v,  Arnaud,  8  Q^, 
II  ViAz^i^^  quoted  Woodbury  f^.  Jones,  B.  604,  55  E.  C.  L.  604;  Boorman  v, 
44  N.  H.  210.  Nash,  9  B.  &  C.  145,  17  E.  C.  L.  344; 

man  Action  for  Failure  to  Leaae  Prop-  Crouch  v.  Great  Northern  R.  Co.,  11 

erty  to  the  plaintiff  according  to  affree-  Exch.  742. 

ment,  the  expense  of  moving  the  plain-  In  Mitchell  v,  Clarke,  71  Cal.  164, 
tiff's  family  and  furniture  to  the  leased  the  court  said  :  ^  If  special  circum- 
premises  was  held  to  be  recoverable  stances  existed  entitling  the  purchaser 
under  the  general  averment  of  damages,  to  greater  damages  for  the  defeat  of  a 
and  no  special  allegation  of  such  loss  special  purpose  known  to  the  contract- 
was  necessary.  Driggs  v.  Dwisht,  17  ing  parties  (as,  for  example,  if  the  pur- 
Wend.  (N.Y.)  71,31  Am.  Dec.  283, /b/-  chaser  had  already  contracted  to  fur- 
lowing  Ward  v.  Smith,  1 1  Price  19,  cited  nish  the  goods  at  a  profit,  and  they 
in  Woodbury  v,  Jones,  44  N.  H.  210.  could  not  be  obtained  in  the  market), 

Tr&Ytilng  Bxpentei. — I  nan  action  for  such  circumstances  must  be  stated  in 

breach  of  contract  to  go  from  one  state  the  declaration  with  the  facts  which, 

to  another  in  work    for  the  defend-  under  the  circumstances,  enhanced  the 

ant,  it  was  held  that  the  plaintiff  might  injury."     Quoting    z    Sutherland    on 

recover  for  loss  of  time  and  expense  Damages  764. 

incurred     for     traveling,    without    a  Only  Apprcaimate  Damages  Beeorara- 

specific  allegation  of  such  damages  in  hie. — Where,  in  an  action  for  breach  of 

his  petition.    Moore  v,  Mountcastle,  contract,  no  special  damages  are  stated 

72  Mo.  605.  in  the  declaration,  the  plaintiff  is  con- 

S.  SetsuprOyVW  Allegation  of  Spe-  fined  in  his  recovery  to  such  only  as 

cial  Damage.  naturally  arise  from  the  fact,  and  they 
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IfldnM  of  Apodal  Jtaaagoi  ETftlwdod  at  tho  TiiaL — ^And  in  case  such 
damages  are  not  specially  pleaded,  in  accordance  with  this  rule, 
evidence  in  regard  thereto  will  be  excluded  at  the  trial,  and  the 

cannot  be  recovered  unless  particularly  sary  result  of  the  defendant's  breach 

stated  in  the  declaration,  and  not  then  of  contract,  if  a  natural  one ;  so  that 

if  thej  are  not  approximate.     Arm-  the  damage  was  special.    And  if  such 

strong  V,  Percy,  5  Wend.  (N.  Y.)  539.  damage  was  recoverable  at  all,  it  was 

Aoftloiia  for  Broaoh  of  Wamuat7>  —  indispensable  that  it  should  have  been 

*'  Special  damages  for  breach  of  war-  particularly  specified  in   the  dedara- 

ranty  must  be  specially  pleaded,  and  tion." 

must,  besides,  be  such  as  were  within        Bpoelal   Damage   In    tlie   Ajuwor. — 

the  contemplation  of  the   parties   as  Damages  which  do  not  legally  result 

the  necessary  result  of  the  breach   of  from  a  breach  of  contract  are  not  recov* 

warranty,  and  are  rarely  allowable  ex-  erable  unless  specificallyclaimed  and  set 

cept  in  cases  of  fraud  in  inducing  the  forth  in  the  declaration ;  thus,  damages 


an  action  for  breach  of  warranty  of  a  party,  do    not  legally    result   from  a 

reaping  machine,  where  it  was  held  breach  of  contract  of  his  vendor  to  de- 

that  the  plaintiff  could  not  recover  for  liver  the  goods  to  him,  and  in  an  action 

the  time  and  grain  lost  in  attempting  to  by  his  vendor  against  him  cannot  be 

operate  the  defective  machine.  recouped    from  the   plaintiff's    claim, 

Oontraet  to  Oonyey  Koal  Batata. — In  unless  such    damages    are    especially 

an  action  for  breach  of  agreement  to  alleged  and  set  forth  in  the  answer, 

convey  real  estate,  special  damages,  not  Cole  v.  Swanston,  i  Cal.  51. 
implied  by  law  as  the  necessary  conse-        Dmifllelont  Allegation  of  SpoetalDam- 

quences  of  the  breach,  cannot  be  re-  ago. — An  allegation  in  the  complaint 

covered  unless  averred  in  the  declara-  that,  by  reason  of  the  negligence  of  a  tele- 

tion.    Warner    v.     Bacon,     8     Gray  graph  company  in  forwarding  a  mes- 

(Mass).  397,  69  Am.  Dec.  253.  tage,    the    plaintiffs    were    prevented 

Lota  of  Time. — In  actions  for  breach  from  buying  a  certain  lot  of  hops,  etc., 

of  contract  to   rent  a  farm,  damages  and  that  by   reason  thereof  plainti£b 

cannot  be  recovered  for  loss  of  time  in  were  damaged  in  a  certain  sum,  was 

hunting  the  place,  where  there  is  no  held  insufficient  to  show  any  special 

allegation  of  special  damages  in  the  damage,  in  that  such  allegation  did  not 

declaration.    Lukens  v,  Beerniek,   41  show  that  the  plaintiffs  suffered  a  loss 

III.  App.  583.  in  not  buying  the  hops  at  the  named 

And  so,  in  an  action  to  recover  for  price,  and  such  complaint  cannot  sup- 

the  nondelivery  of  wheat,  the  loss  and  port  a  judgment  for  more  than  nominal 

damage  resulting  from  sending  a  barge  damages.    Acheson  v.  Western  Union 

from  one  point   to  another  cannot  be  Tel.  Co.,  96  Cal.  641. 
recovered  if  such  fact  is  not  specially        And  so  where  the  petition  alleged 

nleaded.      Brackett    v.    Edgerton,    14  that  at  the  time  of  making  said  contract 

Minn.  174.  with  the  defendants,  they  (the  plain- 

Atlon^s  Fooa. — An  attorney's  fee  tiffs)  notified  them  that  they  were  pur- 
being  in  the  nature  of  special  damage  chasing  said  cattle  to  fill  a  contract 
authorized  by  the  contract  to  be  re-  with  other  parties,  and  that  any  failure 
covered  in  addition  to  general  dam-  on  the  part  of  the  defendants  would 
ages,  it  must  be  specially  averred,  incur  penalties  and  damages  against 
Prescott  V.  Grady,  91  Cal.  518.  the  plaintiffs,   and   that  the  contract 

UlenoM  of  Workmen  on  Aoeoimt  of  therein  specified  was  made  with  full 

Broaoh. — In    Myer   v,   Davies,   17   111.  knowledge  of  defendants  that  if  defend - 

^PP*  33o»  which  was  an  action  to  re-  ants  made  default  in   delivering  said 

cover  for  breach  of  contract  to  deliver  cattle  plaintiffs  would  incur  great  loss, 

certain  building  materials,  the  court  it  was  held  that  the  petition  was  not 

said:  **The  delay  of  twenty-four  men  sufficient    specifically    to  warrant  the 

for  three  weeks,  and  the  payment  by  special  damages  therein  sought.   Louis 

the  plaintiff  to  those  men  during  that  v.  Merchant  (Tex.  App.  1890),  16  S.  W. 

delay,  cannot  be  regarded  as  a  neces-  Rep.  538. 

742  Volume  V, 


DuBAgM  for  BrMdL  of  Oontnot.  DAMAGES.  Bpooial  DMuigw. 

plaintiff  wiU  be  confined  to  his  general  damages.' 

Oonditioiui  and  PonaitiM. — In  respect  to  contracts  upon  condition, 
and  cases  where  the  law  imposes  a  penalty,  if  it  is  sought  to  re- 
cover such  damages,  they  must  be  claimed  in  the  declaration  or 
complaint  as  special  damage.^ 

1.  Cofield  V.  Clark,  a  Colo.  107 ;  plaintiff  to  redeem  a  certain  tract  of 
Gulf,  etc.,  R.  Cq.  v.  McAulaj  (Tex.  land  according  to  contract,  and  had 
CiT.  App.  1894),  26  S.  W.  Rep.  475;  transferred  title  therefor  to  a  third  party 
Mitchell  V.  Clarke,  71  Cal.  163;  Han-  who  had  brought  action  against  the 
cock  V,  Hubbell,  71  Cal.  537;  Froh-  plaintiff  to  quiet  his  title,  it  was  held 
reich  v.  Gammon,  28  Minn.  483;  Rose  that  evidence  of  the  value  of  the  rent 
V,  Perrjr,  8  Yerg.  (Tenn.)  157 ;  of  the  land  and  expenses  of  the  plain- 
Warner  V,  Bacon,  8  Graj  (Mass.)  400,  tiff  in  said  action  was  inadmissible  in 
citing  Richardson  v,  MelUsh,  2  Bing.  the  absence  of  anj  allegation  of  special 


229,  9  E.  C.  L.  391 ;  Goslin  t^.  Corry,  7    damage.    Hancock  v*  Hubbell,  71  Cal. 

"   "  G.  346,  49  £.  C.  L.      ' 
Beale,  1  Lid.  Rajm.  692.  Lota  of  Crops. — Where  the  action  was 


M.  &  G.  346,  49  £.  C.  L.  346 ;  Ferrer  v,    537. 


The  plaintiff  must  state  in  his  decla«  the  ordinary    one  for  the  breach    of 

ration  the  damages  arising  from  the  warranty,  no  fraud  being  set  up  and  no 

breach  of  contract  specially  and  cir-  special  circumstances  being  alleged  to 

cumstantiallj,  except  where  the  dam-  charge  any  greater  damages  than  the 

ages  may  be  presumed  necessarily  to  general  rule,  it  was  held  that  evidence 

result  from  the  breach;  otherwise,  the  introduced  for  the  purpose  of  showing 

defendant  would  not  be  apprised  of  the  the    loss  of   the    plaintiff  *s    crop  and 

facts  intended  to  be  proved,  and  there-  other  special  damages   resulting  from 

fore  the  plaintiff  is  not  permitted   to  the  falsity  of  the  warranty  was  inad- 

introduce  proof  of  facts  which  he  has  missible.    Frohreich  v.  Gammon,    28 

not  alleeed  to  exist.     Rose  v.  Perry,  8  Minn.  482. 

Yerg.  (Tenn.)  157.  Loss  of  Proflte. — In  Waters  v,  Tow- 

DunagM  from  Fall  of  Market. — In  an  ers,  20  Eng.  L.  &  Eq.  410,  the  action 
action  for  injury,  the  actual  cause  was  for  breach  of  contract  for  the  non- 
being  delay  in  shipment,  where  the  delivery  of  certain  machinerv  within  a 
petition  does  not  contain  any  allega-  reasonable  time ;  and  special  damages 
tion  as  to  damaees  resulting  from  the  were  laid  that  the  plaintiffs  had  been 
fall  of  the  market,  the  admission  of  prevented  from  completing  their  con- 
such  evidence  is  erroneous.  Gulf,  etc.,  tract  with  a  third  person,  whereby  they 
R.  Co.  V.  McAulay  (Tex.  Civ.  App.  had  lost  the  profits  which  they  would 
1894),  26  S.  W.  Rep.  475.  have  made  had  they  completed  it.  Evi- 

And  so  it  was  held,  in  an  action  for  dence    as    to    this    last    contract  was 

damages  for  failureto  deliver  cattle  pur-  admitted,  and  of  the  advantage  to  the 

suant  to  contract,  that  evidence  of  the  plaintiff  from  its  performance.     It  was 

value  of  such  cattle  in  a  foreign  market  held  that  the  evidence  as  to  the  profits 

could  not  be  received  on  the  question  was  properly   admitted ;  and  that  the 

of  damages,  unless  the  declaration  con-  jury  might  assess  damages  to  theamount 

tained  an  averment  that  the  cattle  were  of  them,  though  they  were  not  bound 

bought   for    such    market.    Cofield  t^.  to  do. so ;  and  the  court  said:  *'If  rea- 

Clark,  2  Colo.  107.  sonable    evidence    is    given    that    the 

LoM  on  Aooonnt  of  Legal  Frooeedlnga.  amount    of   profits    would  have  been 

— In  an  action  for  damages  for  breach  made  if  the  defendant  had  performed 

of  contract,  evidence  that  a  creditor  his    contract,    the    damages  may    be 

brought  an  action  against  the  plaintiff  assessed  accordingly.'*  Quoted  in  Sim- 

for  the  money  due,  and  that  his  prop-  mons  v.  Brown,  5  R.  I.  303. 

erty  was  attached  and  sold  at  a  sacrifice,  2.  Damages  OlTen    aa  a  Penalty.  — 

is  inadmissible  where  there  is  no  aver-  Damages,   costs    and   expenses,  when 

ment  in  the  complaint  of  such  special  given  as  a  penalty  against  the  party  for 

circumstances.    Mitchell  v,  Clarke,  71  the    nonperformance    of   a    contract, 

Cal.  163.  mean   the  necessary   and  approximate 

In  an  action  for  breach  of  covenant,  damages  resulting  from  such  nonper- 

where  the  complaint  alleged  that  the  formance,  and  not  some  remote,  acci- 

defendant   had    failed    to    allow    the  dental  or  special  injury  to  the  party  to 

743  Volume  V, 


Bamagei  fdr  Breaeh  of  Gontraet.  DAM  A  GES,        BreMh  of  Contraet  to  Harry. 

b.  In  Equity. — Special  damages  must  be  specially  pleaded  in 
equity  as  well  as  at  law,  hence  the  rule  as  laid  down  is  necessarily 
applicable  to  a  cross  bill  in  equity  claiming  such  damages  as  a  set- 
off against  the  demand  sought  to  be  enforced  in  the  original  bill.^ 

6.  Bemote  and  Specnlatiye  Damaget. — If  the  damages  ckimed  are 
of  the  class  called  speculative,  or  otherwise  are  tooxemote,  even 
special  allegations  in  the  declaration  will  not  warrant  their 
recovery* 

6.  Damages  for  Breach  of  Contract  to  Harry — a.  Generally. — 
In  actions  for  damages  for  breach  of  contract  to  marry,  while  the 
action  is  in  form  upon  contract,  the  damages  are  recoverable  by 
principles  which  apply  to  actions  of  personal  tort.' 

b.  General  Damages. — The  rule,  however,  remains  the  same  as 
in  other  actions,  that  under  the  general  allegation  of  damage  only 
such  damages  can  be  recovered  as  can  fairly  be  construed  to  arise 
from  the  breach  itself.* 

c.  Special  Damages. — On  the  other  hand,  special  damages 
must  be  specially  pleaded,^  and  unless  some  special  damage  is 

whom  the  right  of  action  accrues,  and  anj  hired  hands  to  run  the  machine, 

wherever  such  damages  are  recovered  It  was  held  that  there  was  no  error  in 

it  must  be  on  a  distinct  and  definite  excluding  all  evidence  tending  to  show 

statement  in  the  complaint.    Low  v»  that  the  plaintiff  had  a  large  number 

Archer,  12  N.  Y.  277.    See  also  Smith  of  hands  in  their    employ,  who  were 

V,  V/hitaker,  23  111.  367.  idle  on    account   of  not    getting    the 

In  Wilson  v.  Dean,  10  Iowa  43a,  it  machine  at  the  time  it  should   have 

was  held  that  in   an   action  upon  an  been  delivered.    Johnson  v.  Mathews, 

agreement   to  paj   a    certain  sum   of  5  Kan.  118. 

money  upon  a  certain  day,  and  more  8.  Goddard   v.  Westcott,    82    Mich, 

than  legal  interest  afterwards  by  way  of  187 ;  Thorn  v,  Knapp,  42  N.  Y.  474, 

penalty,  the  penalty  for  failure  to  pay  i  Am.  Rep.  561 ;  White  v.  Thomas,  12 

the  note  at  maturity  could  be  recovered  Ohio  St.  312;  Sherman  v.  Rawson,  102 

only  as  special  damages,  which  should  Mass.  395. 

have  been  claimed.    See  also  Gower  v.  4.  In     an    action     for    breach     of 

Carter,  3  Iowa  244.  promise  to   marrv,  where    the  court 

Penalty  aa  Maaaure  of  Damages.  —  charged  the  jury  that  the  plaintiff  was 

This  rule  does  not   apply,    however,  entitled  to  recover  damages  for  loss  of 

where  the  parties  fix  or  agree  upon  a  time  or  any  expense  she  might  have 

penalty  as  the  measure  of  damages,  in  been  put  to  in   making  preparations, 

the  contract  itself.   Smith  v,  Whitaker,  for  mental  sufiering  which  might  have 

33  III.  367.  been  occasioned  by  the  breakine  off  of 

1.  Hooper    v,    Armstrong,  69    Ala.  the  contract,  for  mjury  to  her  health, 

343.     See  an/tf,  articles  Cross  Bills;  for   loss  of  a    permanent  home  and 

Cross  Complaints.  worldly  advantages,  etc.,  it  was  held 

S.  Pollock   V,    Gantt,    69  Ala.  373 ;  that  the  charge  did  not  permit  recovery 

Johnson  v,  Mathews,  5  Kan.  118.  of  any  damages  which  could  be  deemed 

The  plaintiffs  in  their  petition  alleged  special,  or  which  were  not  recoverable 

that  the  defendant  contracted  to  trans-  under  general  declaration  in  the  usual 

port  a  brick-machine  for  them  from  form.    Goddard  v.  Westcott,  82  Mich. 

Kansas  Citv  to  Fort  Scott,  without  de-  188. 

lay,  which  he  neglected  and  refused  to  Loss  of  Time — ^Bxpenae. — In  Smith  v, 

do,  but  they  did   not  allege  or  attempt  Sherman,  4  Cush.  (Mass.)  408,  it  was 

to  prove  on  the  trial  that  the  defend-  held  that  loss  of  time  and  expense  in- 

ant,  at  the  time  of  making  the  contract,  curred  in  preparing  for  the  marriage, 

had  any  knowledge  of  what  the  plain-  were  grounds  of  damage  incidental  to 

tiffs  wanted  to  do  with  the  machine,  or  the  breach  of  contract, 

that  they  intended  or  expected  to  have  0.  Goddard  v«  Westcott,  82   Mich. 
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alleged  the  action  will  not  survive.^ 

Sadnetlon  midar  PromiM  of  Marriage.  —  There  is  some  conflict  of 
authority  as  to  whether  seduction  committed  under  promise  of 
marriage  is  admissible  in  evidence  to  aggravate  the  damages  for 
the  breach  of  such  promise.^  It  seems,  however,  that  where  the 
fact  of  seduction  is  relied  upon  in  aggravation  of  damages,  it 
should  be  set  out  in  the  complaint.^ 

Eiamplary  Bamagfli. — In  an  action  for  breach  of  contract  to  marry, 
exemplary  damages  need  not  be  specially  pleaded,  but  such  dam- 
ages may  be  recovered  as  a  part  of  the  general  damages  in  a 
proper  case ;  still,  it  must  appear  that  there  has  been  something 
more  than  a  refusal,  without  sufficient  legal  excuse  to  carry  out 
the  contract,  before  exemplary  damages  can  be  recovered.* 

Zn.  VuiHAVCES. — It  is  a  well-recognized  rule  of  law  that  a 
private  person  has  no  right  of  action  on  account  of  a  public  nui- 
sance, unless  he  can  show  some  damage  peculiar  to  himself,  and 
not  common  to  the  public  at  large.^  It  follows,  therefore,  that 
in  an  action  based  on  a  public  nuisance,  the^plaintiff  must  set  out 
such  special  damage  in  his  declaration  or  complaint.^ 

187;  Gates  V.  McKinnej,  48  Ind.  566;  Cutler,  37  Wis.  46,  following  Klopfer 

Felger  v,  Etzell,  75  Ind.  417;  Lindlej  v.  Bromme,  26   Wis.  372.     See  article 

V,  Dempsey,  45  Ind.  246;  Leavitt  v.  Breach  of  Promise  of  Marriage, 

Cutler,  37  Wis.  46,  following  Klopfer  vol.  3,  p.  688. 

V.  Bromme, 26  Wis. 372;  Burksv.  Shain,  In  Klopfer  v.  Bromme,  26  Wis.  376, 

2  Bibb  (Ky.)  341.    See  also  Fidler  v.  the  court  said:  '^There  is  surely  rea- 

Mc  Kin  ley,  21  111.  ^o8j  criticising  Paul  son  for  saying  that    such  matters  in 

V,   Frazier,  3   Mass.  71.     See  article  aggravation  of  the  damages  ought  to 

Breach  of  Promise  of  Marriage,  be  stated  in  the  complaint,  so  that  the 

vol.  3,  p.  689.  defendant  may  be  apprised  that  they 

In   Wilds  V.    Bogan,    57   Ind.  453,  will  be  relied  upon  for  that  purpose 

where  the  birth  of  a  bastard  child  was  and  therefore  may  be  prepared  to  meet 

alleged  in  aggravation  of  the  damages,  them.*' 

an  instruction  that  the  jury  might,  in  Contra.— In   Williams    v,    Hollinn- 

assessing  the  plaintiff's  damage,  take  worth,  6  Baxt.  (Tenn.)  15,  it  was  In- 

into  consideration  her  pain  and  humil-  sisted  that  the  court  erred  in  permitting 

iation  in  giving  birth  to  the  child,  but  evidence  of  seduction,  as  well    as  of 

not  the  care  and  cost  of  maintaining  it,  breach  of  promise  of  marriage,  as  the 

was  held  proper.  declaration  contained  no  averment  of 

1.  Stebbins     v.     Palmer,     i     Pick,  seduction,  but  only  of  a  breach  of  mar- 

(Mass.)  71;  Smith  v,  Sherman,  4  Cush.  riage  contract.    The  court  held  that  if 

(Mass.)  408.    See  article   Breach  of  the   defendant  resorted  to  a  marriage 

Promise  of  Marriage,  vol.3,  p. 689.  contract  as  a  means  of  seduction,  then 

S.  Hattin  v.  Chapman,  46  Conn.  607;  proof  of  a  seduction  so  procured  would 

Tubbs  V,  Van  Kleek,  12  111.  446;  Bur-  be  competent  in  aggravation  of  dam- 

nett   V,    Simpkins,  24  111.  264;  King  ages. 

v.  KerseT,2  Ind.  402;  Coil  v.  Wallace,  4.    Goddard  v.  Westcott,  82  Mich. 

24  N.J. £.291;  Kniffinv.  McConnell,30  188. 

N.Y.  285;  Southard  v.  Rexford,  6  Cow.  6.  See  ardcle    Nuisances,  Am.  & 
(N.  Y.)  254;  Weaver  v.  Bachert,  2  Pa.  Eng.  Ency.  Law. 
St.  80;  Paul  V.   Frazler,  3   Mass.  72;  6.  Hart  v.  Ivans,  8  Pa.  St.  21;  Car- 
Green  V.  Spencer,  3  Mo.  318 ;  Williams  penter  v,  Mann,  17  Wis.  155 ;  Lewiston 
V.  HolUngsworth,  6  Baxt.  (Tenn.)   i^.  Turnpike  Co.  v.  ShasU,  etc..   Wagon 

».  Cates  V.  McKinney,  48  Ind.  566 ;  Road  Co.,  41    Cal.    562 ;    Bogert   v. 

Felger  v.  Etzell,  75  Ind.  417 :  Burks  v.  Burkhalter,  2  Barb.  (N.  Y.)  S^S-  C^^' 

Shain,  2  Bibb  (Ky.)  341;  Leavitt  v.  pareTtoy  v.  Cheshire  R.  Co^  23  N. 
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XTTT.  AcnoHS  voB  Pebsoval  Ivjvbieb^— 1.  Oenerally. — ^Where 
damages  are  sought  to  be  recovered  in  actions  for  personal  inju- 
ries, it  is  generally  sufficient  to  set  out  the  injuries  complained  of, 
and  a  claim  of  damage  for  the  same.^ 

DaMriUng  IigiiiiM. — It  is  not  necessary  in  such  actions  that  the 
petition  should  undertake  to  give  a  specific  catalogue  of  the  plain- 
tiff's injuries.'     It  is  enough  that  the  declaration  shows  the  injury 

H.  83.    See  also  article  Nuisancks,  in  Aa   to  actions  for  negligence  gen- 

thia  work.  erally,  see  article  Nkgligencs. 

In  Farrellj  v.  Cincinnati,  a  Disney  As  to  actions  for  death,  see  article 

(Ohio)  »9,  the  court  said :  **In  ordi-  Death  by  Wrongful  Act. 

nary  actions  under  the  code,  no  specific  S.  See  Kennon  v.  Gilmer,  4  Mont, 

statement  of  damages  sustained  by  the  433 ;  Stevenson  v.  Morris,  37  Ohio  St. 

plaintiff  is  necessary.    The  statement  18;  Cleveland  v.  New  JcTacy   Steam- 

of  facts  constituting  the  cause  of  ac-  Boat    Co.   (Supreme    Ct),   7   N.  Y. 

tion    (Code,    i   85)    is   not   generally  Supp.  28. 

required  to  embrace  the  details  of  dam-  Where  the  damages  are  direcUy  con- 
ages.  But  in  actions  for  losses  sustained  nected  with,  and  incident  to,  the 
by  public  nuisances  the  rule  is  different,  injury,  the  general  allegation  that  the 
For  here  the  gist  of  the  action  lies  in  party  suing  has  been  injured  by  reason 
the  fact  that  the  plaintiff  has  sustained  of  the  wrongful  act  of  the  defendant, 
special  damage,  different  in  kind  from  stating  how,  when  and  where  the 
that  common  to  the  pirblic.  Lansing  v.  injury  occurred,  is  all  that  is  necessair 
Smith,  8  Cow.  (N.  Y.)  146;  Squier  v.  in  order  to  permit  proof  of  such 
Gould,  14  Wend.  (N.  Y.)  159.  Unless  injuries;  where, however, special  dam- 
such  damage  is  shown,  there  is  no  ages  are  claimed,  as  for  loss  of  services, 
'cause  of  action,*  and  its  existence  is  medical  bills,  etc.,  in  order  to  permit 
one  of  the  'facts  constituting  the  cause  the  introduction  of  evidence  relating 
of  action.'  And,  without  a  sufficient  thereto,  it  must  be  alleged  in  the  peti- 
statement  oisuch  damage,  a  demurrer  is  tion.  Coontz  v.  Missouri  Pac.  R.  Co., 
well  taken  to  a  petition  in  such  action."  115  Mo.  669.    It  was  held  in  the  case 

DlatlBot  Iidiirlaa — Where  a  complaint  of  Pinney  v.  Berry,  61  Mo.  366,  that 
alleges  that  a  nuisance  had  caused  '*it  might  be  sufficient  to  specify  the 
several  distinct  injuries  to  the  plaintiff,  main  fact ;  but,  if  it  is  attempted  to 
the  amount  of  damages  caused  by  each  specify  particularly  the  injuries  result- 
injury  should  be  averred,  otherwise  the  ing  from  the  principal  one,  all  that  are 
complaint  will  be  ambiguous  and  un-  designed  to  be  proved  should  be  stated." 
certain.  Grandona  v,  Lovdal,  70  Cal.  Quoted  in  Coontz  v.  Missouri  Pac.  R. 
161.  Co.,  115  Mo.  66q. 

Failure  to  AUage  Special  laimj —  Bzpenaea. — In  an  action  for  damages 
Alder  b7  Yerdiot. — In  Platte,  etc.,  Ditch  for  personal  injuries,  an  allegation  intiie 
Co.  V.  Anderson,  8  Colo.  131,  it  was  complaint  that  the  plaintiff  was ''forced 
held  that  an  omission  to  aver  special  and  obliged  to  pay,  lay  out,  and  ex- 
damage  in  a  private  action  for  a  public  pend,''  etc.,  is  equivalent  to  alleging 
nuisance  was  not  cured  by  the  verdict,  that  she  did  pay,  lay  out,  and  expend. 
See,  however.  Hall  v.  Kitson,  3  Pin.  Parker  v.  Burgess,  64  Vt.  447. 
(Wis.)  396,  4  Chand.  (Wis.)  20,  where  Allegation  of  Bum  in  Oroea. — In  an 
it  was  held  that,  although  the  declara-  action  to  recover  damafi;es  for  personal 
tion  failed  to  set  out  a  special  injury  to  injuries  caused  by  derendant^s  negli- 
the  plaintiff,  yet  where  it  alleged  in  gence,  plaintiff  cannot  be  required  to 
general  terms  that  he  had  been  dam-  state  the  amount  of  each  specific  item 
nified  the  want  of  an  averment  of  spe-  of  damage,  such  as  pain,  loss  of  time, 
cial  injury  was  cured  by  the  verdict.  medical  expenses,  etc.;  an  allegation  of 

1.  As     to     actions    by    passengers  a  sum  in  gross  is  sufficient.     Malloy  v. 

against  carriers,  see  article   Passbn-  Gay,  10  Pa.  Co.  Ct  Rep.  109. 

GBR8.  8.  Gulf,  etc.,  R.  Co.  V,  McManne- 

As  to  actions  by  employees  against  witz,  70  Tex.  73. 

employers,  see  article  Master  and  Thus,  under   an   allegation    in  the 

Servant.  declaration  in  an  action  for  negligence, 

74(5  Volume  V. 


ing  sp 
Mich. 


Afltim  fm  FMrmua  Ii^wIm.      DAM  A  GES.  etnaraUy. 

complained  of  without  describing  it  in  all  its  seriousness,  and 
a  recovery  should  be  had  in  proportion  to  the  extent  of  the 
injury.* 

IffMt  or  BMvlt  of  Ipjiirj. — Nor  do  the  rules  of  pleading  require  that 
every  effect  or  result  following  the  infliction  of  particular  injuries 
shall  be  set  forth  in  the  declaration  in  order  to  recover  therefor, 
since  such  a  course  would,  in  effect,  require  the  pleading  of  the 
entire  evidence.* 

where  it  was  alleged  that  the  plaintiff  Quoted  in  Ohio,  etc.,  R.  Co.  v.  Hecht, 

was   greatlj    injured    in    her    spine,  ii5lnd.  443;  Kejrser  v.  Chicago,  etc., 

stomach,    etc.,    evidence    of  urinary  R.  Co.,  66  Mich.  390. 

trouble  was  *  held  admissible  as  show-  PaxtUnilar  Kind  of  Sloknoaa  Caiuod. 

spinal  injury.    Finn  v.  Adrian,  93  — An  allegation  that  plaintiff,  by  rea- 

504.  son  of  personal  injuries,  has  been  and 

Booondary  IiUnrloa. — Where  the  dec-  is  sick,  lame  and  sore,  and  unfitted  for 

laration  in  an  action  for  personal  in-  manual  labor,  and  has  suffered  great 

juries  alleged  that  the  plaintiff's  body  pain  of  body  and  mind,  is  sufficient  to 

was  injured    by  dislocation,  straining,  admit  evidence  that  the  injury  caused 

injuries  of  muscles,  nerves,  etc.,  evi-  nervous  prostration,   spinal  irritation, 

dence  of  secondary  injuries  resulting  and  torpidity  of  the  liver,  and  is  suffi- 

therefrom  is  admissible,  although  there  cient  to  apprise  defendant    of   what 

was  no  special    allegation    in   regard  plaintiff  may  be    expected  to  prove, 

thereto  in  the  declaration.  Williams  v.  Babcock  v.   St.  Paul,  etc.,  R.  Co.,  3^ 

Cleveland,  etc.,  R.  Co.,  xo2  Mich.  537.  Minn.  147. 

Dlfltaraiioe  wliere  Qeneral  and  wliere  In  an  action  for  personal  injuries  the 

Bpeeial  Damages  are  COalmed. — It  is  not  petition  alleged  that  the  plaintiff  was 

necessary  that  injuries  received  by  the  "  injured  in  nis  spine,  chest,  head,  and 

plaintiff   should    be    particularly    de-  limbs."   It  was   held   that  such  allega- 

scribed  in  the  declaration ;  it  is  enough  tion  was  sufficiently  comprehensive  to 

to  show  that  the  plaintiff  received  a  embrace  heart  disease,  and  aneurism  of 

bodily  injury.  This  is  a  rule  where  only  the  blood  vessels  situated  in  the  chest, 

general  damages  are  claimed.     Where  Gulf,  etc.,  R.  Co.  v.  McMannewitz,  70 

special  damages  are  claimed  it  is  differ-  Tex.  73. 

ent ;  for  instance,  if  the  plaintiff  were  en-  Katvre  and  Extent  of  InJnrlefl. — In  an 

gaged  in  any  business  requiring  specifi-  action  against  a  railroad  company  for 

cally  the  use  of  a  limb,  and  the  injury  personal  injuries,  under  an  allegation 

deprived  him  of  its  use  in  that  business,  in  the  complaint  that  the  plaintiff  had 

then  the  injury  to  that  limb  should  be  suffered  great  pain,  and  had  been  in- 

specifically  stated,  as  to  its   resulting  capacitated    from    performing    work, 

consequences  in    the    particular  case,  etc.,  it  was  held  that  such  allegation 

which  would  be  the  loss  of  business,  was  sufficient  to  authorize  the  in troduc- 

Yeager  v.  Bluefield  (W.  Va.  1895),  21  tion  of  evidence  as  to  the  nature  and 

S.  E.  Rep.  752.    See  also  San  Antonio  extent  of  the  injuries,  and  their  imme- 

St.    R.    Co.    V.    Muth,    7  Tex.    Civ.  diate  results.     Belcher  v,  Manhattan 

App.  4^3.  R.  Co.  (Supreme  Ct.),  i  N.  Y.  Supp. 

1.  Cbicago  V,  Sheehan,  113  111.  658;  349,  citing'  Ehrgott  v.  New  York,  96 

Chicago  City  R.  Co.  v,  Hastings,  136  N.  Y.  275. 

111.  251.  AggraTEtlon  of  Bzlatlng  Diaeaae. — In 

S.  Chicago,  etc.,  R.  Co.  v,  Sullivan  Wilkinson  v.  Detroit  Steel,  etc..  Works, 

(111.  1888),  17  N.  E.  Rep.  462.  73  Mich.  405,  the  court  said:  *'While 

In  Johnson  v.  McKee,  27  Mich.  472,  aggravation  of  an  existing  disease  or 
Campbell,  C.T.,  said:  "When  the  de-  ailment  may  be  shown  in  evidence, 
fendant  was  informed  that  damages  and  damages  recovered  therefor  in 
were  sought  for  sickness  and  disorder,  cases  where  the  declaration  is  so 
and  their  attendant  expenses,  as  well  as  framed  as  to  admit  of  such  proof,  yet 
for  wounds  and  bruises,  he  was  bound  if  the  plaintiff  frames  his  declaration 
to  accept  evidence  of  anv  sickness,  the  on  the  theory  that  the  particular  all- 
origin  or  aggravation  of  which  could  ment  complained  of  was  produced  by 
be  traced  to  the  act  complained  of.**  the    act  alleged,  and    was   the  direct 
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8.  Oeneral  Damagea — Under  the  general  all^^ation  of  damage  in 
the  petition,  the  plaintiff  may  recover  for  all  the  injuries  which 

necessarily  resulted  from  the  act  complained  of,  and  it  is  needless 
to  specify  them.* 

result  of  it,  and  the  plaintiff's  proofs  are  Texas, — San  Antonio,  etc.,  R.  Co.  v. 

produced  upon  that  theory,  and  are  re-  Gwynn,  4  Tex.  App.  Civ.  Cas^  §  218. 

pugnant  to  the  theory  of  an  aggrava-  Vermont. — Parker  v.  Burgess,  64  Vt. 

tion  of  an  existing   infirmity,  the  de-  447. 

fendant  is  entitled  to  have  the  plain-  Washington. — Robinson  v.  Marino, 

tiff  confined   in    his    recovery  to  the  3  Wash.  414. 

scope  of  his  allegation  and  proof.  This  Thus  a  declaration  stated  the  circum- 
was  so  held  in  Thurstin  v.  Luce,  61  stances  of  the  injury,  and  that  plain- 
Mich.  292.'*  See  also  Fuller  v.  Jackson,  tiff's  arms  and  limbs  were  broken,  and 
92  Mich.  197.  then  alleged  that  plaintiff  "remained 

In  a  complaint  alleging  that  the  from  that  time  in  a  sick,  sore,  wounded, 
plaintiff  suffered  great  pain  and  bruised  and  injured  condition,  so  that 
anguish,  became  sick,  sore,  and  lame,  he  is  maimed  and  injured  for  life."  It 
etc.,  and  received  permanent  injury  was  held  that  this  sufficiently  set  out 
which  would  lame  him  for  life,  it  was  that  plaintiff  sought  damages  for  sick- 
held,  that  under  such  an  allegation,  evi-  ness  and  disorder,  and  their  attendant 
dence  as  to  Bright's  disease,  brought  expenses,  and  that  evidence  was  prop- 
on  by  the  injury,  was  admissible.  Ohio,  erly  admitted  of  the  fact  that  plaintiff 
etc.,  R.  Co.  V.  Hecht,  115  Ind.  443.  was,  after  the  accident,  subject  to  con- 
Damages  Too  Remote. — In  an  action  vulsions,  fits,  etc.,  and  was  injured  as 
for  assault  and  battery  the  plaintiff  to  his  mind.  Keyser  v,  Chicago,  etc., 
oannot  be  allowed,  for  the  purpose  of  R.  Co.,  66  Mich.  390,  31  Am.  &  Eng. 
showing  special  damages,  to  prove  that  R.  Cas.  vy^y  following  Johnson  v.  Mc- 
by  reason  thereof  he  has  lost  an  ap-  Kee,  27  Mich.  472. 
pointment  to  office,  although  the  decia-  And  where,  in  an  action  for  personal 
ration  contain  averments  as  to  that  fact;  injuries,  the  complaint  charged  that  the 
such  damages  being  too  remote  in  plaintiff  was  grievously  bruised,  hurt 
their  character.  Brown  v,  Cummings,  and  injured  (internally  and  externally), 
7  Allen  (Mass.)  507.  it  was  held  under  these  general  allega- 

In  Moore  v,  Adam,  2  Chit.  Rep.  198,  tions  that  the  plaintiff  was  entitled  to 

18  E.  C.  L.  304,  which  was  an  action  for  prove  any  injuries  which  he  received 

assault  and  battery  with  an  allegation  and   which  were   the  natural    conse- 

of  special  damage,  the  plaintiff  offered  quence  of  the  wrongful  act    Elkhart 

to  prove  that  in  consequence  of  the  v.  Ritter,  66  Ind.  141;  Ohio,  etc.,  R. 

blows  given  him  by  the  defendant,  he  Co.  v.  Selbr,  47  Ind.  471 ;  Ohio,  etc., 

had  been  driven  from  Alicamp,  where  R.  Co.  v.  Hecht,  115  Ind.  443. 

he  had  before  carried  on  trade  as  a  Loit  of  FrooreatlYe    Power. — In    an 

merchant.     But  this  was  held  to  be  too  action   for    personal   injury,   evidence 

remote.      Quoted  in  Brown  v.  Cum-  that  the  plaintiff  had  lost  the  power 

mings,  7  AlTen  (Mass.)  507.  to    beget  children  in  consequence  of 

1.  Alabama. — Dowdall   v.   King,  97  his  injuries,  is  admissible  although  the 

Ala.  635.  declaration  does  not  specify  such  loss 

Connecticut, — Taylor  v.  Monroe,  43  as  one  of  the  results  of  the  wound. 

Conn.  36.  Denver,  etc.,  R.  Co.  v.  Harris,  122  U. 

Illinois. — Chicago  v,  McLean,   133  S.  608. 

111.  148.  Kiscanlage.  —  Under   an  allegation 

Missouri. — O'Leary  v.   Rowan,   31  in  the  complaint  that  the  body  and 

Mo.  117;   Coontz  V,  Missouri  Pac.  K.  limbs  of  the  plaintiff  were  greatly  hurt, 

Co.,  115  Mo.  669;  Brown  v.  Hannibal,  bruised,  that  the  plaintiff  suffered  great 

etc.,  R.  Co.,  99  Mo.  310.  bodily  injury,  and  was  made  sick,  sore, 

New  Tork, — Gumb  v.  Twenty-Third  lame,  etc.,  and  the  plaintiff  is  informed 

St  R.  Co.,   X14  N.  Y.  414;  Ijobin  v.  and  believes  that  said  injuries  are  per- 

Fairport  (Monroe  County  Circuit  Ct.),  ma n en t,  it  was  held  that,  under  such 

12  N.  Y.  Supp.  224.  allegation,  evidence  as  to  the  miscar- 

Pennsylvania.'^litLwes  v.  O'Reilly,  riage  of  the  plaintiff  in  consequence  of 

126  Pa.  St.  440.  the  injuries  was  admissible.    Tobin  v. 
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AMsolt  and  Battery. — Thus  under  a  complaint  of  assault  and  bat- 
tery, demanding  general  damages  only,  all  the  attending  facts  and 
circumstances  which  accompany  and  give  character  to  the  assault 
may  be  given  in  evidence  to  enhance  the  damages.^ 

Fotnre  Eibot  of  ligvrlM. — So  damages  for  the  future  and  perma- 
nent effect  of  injuries,  necessarily  resulting  to  the  plaintiff,  are 

recoverable  under  the  general  ad  damnum  clause,  and  need  not  be 
specially  alleged  * 

Pairport  (Monroe  Countj  Circuit  Ct),  evidence  of  any  sickness  the  origin  or 

12  N.  Y.  Supp.  234.  aggravation  of  which  could  be  traced  to 

Loss  of  Marriage. — In  an  action  for  the  act  complained  of.*'  Johnson  v. 
personal  injuries,  the  complaint  alleg-  McKee,  27  Mich.  470. 
ing  that  the  plaintiff  was  bruised,  hurt  Testimony  was  admitted  that  the 
and  wounded,  that  divers  bones  of  her  plaintiff's  shoulder  blade  had  been  frac- 
body  were  broken,  and  that  she  was  tured,  and  it  was  contended  on  argument 
grieVously  wounded  internally  and  be-  that  such  fact  should  have  been  specially 
came  sick,  sore,  lame,  etc.,  and  that  the  pleaded,  and  that  it  was  a  surprise  to 
said  injuries  are  of  such  a  nature  that  the  defendant  to  admit  such  evidence 
she  may  not  recover  therefrom  for  a  under  the  general  language  of  wound- 
long  time  and  possibly  not  during  her  ing,  beating,  bruising,  etc.  The  court 
term  of  life,  under  such  allegation  evi-  held  that  though  such  a  special  state- 
dence  was  held  admissible  to  show  that  ment  of  injury  might  have  been  proper, 
her  injuries  were  so  serious  as  to  pre-  yet  it  was  not  essentially  necessary, 
vent  her  from  marrying.  Lake  Shore,  Birchard  v.  Booth,  4  Wis.  74. 
etc.,  R.  Co.  V.  Ward,  135  111.  5x1.  In  an  action  for  assault  and  battery. 

Remedy  where  Defendant  is  lUaled. —  evidence  that  the  defendant  pushed  the 

In    an    action    for   personal    injuries,  plaintiff  against  the  car  so  that  he  was 

where  the  complaint  alleged  that  the  severely  injured  was  held  admissible 

injury  made  the  plaintiff  sick,  etc.,  this  to  enhance  the  damaees,  without  any 

was  held  sufficient  to  warrant  her  to  special  averment  in  the  complaint  to 

prove  any    sickness    which  naturally  that  effect.     Brzezinski  v»  Tierney,  60 

frew  out  of  the  injuries,  and  if  the  Conn.  55. 
efendant  was  misled,  his  remedy  was  In  Blake  v.  Lord,  16  Gray  (Mass.) 
by  motion  to  postpone  the  trial  or  for  a  387,  the  plaintiff  was  permitted  to 
new  trial  on  tiie  ground  of  surprise,  prove  that  his  eyes  were  injured  in 
Tobin  V,  Fairport  (Monroe  County  consequence  of  closing  up  the  tear  pas- 
Circuit  Ct),  12  N.  Y.Supp.  324.  sage,  and  how  long  it  was  before  he 
1.  See  sufra^  III.  Matters  in  Ag-  was  able  to  use  his  eyes,  etc.,  although 
gravation  of  Damage.  Avery  v,  Ray,  there  was  no  averment  of  special  dam- 
I  Mass.  12 ;  Tyson  v.  Booth,  100  Mass.  ages  in  the  complaint. 
258;  Blake  x\  Lord,  16  Gray  (Mass.)  In  an  action  for  assault  the  plaintiff 
387;  Stevenson  v.  Morris,  37  Ohio  St.  may  prove,  in  aggravation  of  damages, 
18;  O'Leary  v.  Rowan,  ^i  Mo.  119;  that  he  became  subject  to  fits  as  a  re- 
Birchard  7\  Booth,  4  Wis.  74;  John-  suit  of  the  assault,  without  specially 
son  V,  McKee,  27  Mich.  470;  Brzezinski  alleging  such  an  element  of  damages 
V.  Tierney,  60  Conn.  55.  in  his  declaration.    Tyson  v.  Booth, 

Dlnsferatlons  of  tlie  itnle.^In  an  ac-  100  Mass.  258. 
don  for  an  assault  and  battery,  where  it       Remote  Consequences. — Obvious  ef- 

was  alleged  in  general  terms  that  sick*  fects  of  the  battery  may  be  given  in 

ness  and   pain   were   among  the  suf-  evidence  although  not  laid  down  In  the 

ferings  caused   by  the  assault,  it  was  declaration.    Remote  or  not  obviously 

held    that  the  rules  of    pleading    do  probable  consequences  cannot  be  given 

not    require    any    more    specific    de-  in  evidence  unless  stated  in  the  decla- 

scription  than  was  given.    The  court  ration   under  a  fer  quod.    Avery   v. 

said:  "When  the    defendant  was  in-  Ray,  i  Mass.  12;  O'Leary  v.  Rowan, 

formed  that  damages  were  sought  for  31  Mo.  1 19. 

sickness  and    disorder,  and   their  at-        2.  Treadwell  v.   Whittier,    80    Cal. 

tendant  expenses,  as  well  as  for  wounds  574;  Bradbury  v.  Benton,  69  Me.  199. 
and  bruises,  he  was  bound  to  expect        In  Bradbury  v.  Benton,  69  Me.  199^ 
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S.  Spedal  Damages — a.  Generally. — Where  the  injuries  sought 
to  be  recovered  for  do  not  necessarily  result  from  the  wrongful 

act»  and  are  not  such  as  the  defendant  would  naturally  be 
acquainted  with,  they  must,  in  order  to  prevent  surprise,  be  set 
out  in  the  declaration  or  complaint,  or  evidence  thereof  will  be 
excluded  at  the  trial.^    ''  Some  liberality  has  been  allowed  in  the 

the  action  was  for  personal  Injurj,  and  Cent  R.   Co.    tr.  Brock    (Tex.   Chr. 

no  special  damages  were  alleged.    The  App.  1895),  50  S.  W.  Rep.  374. 

point  was  as  to  recovery  ol  prospective  1.  Alabamui, — Dowdall  v.  King,  97 

damages,  and  the  court  said :  ^  In  legal  Ala.  635. 

contemplation  all  damages  which  will  Connecticut. — Plumb    tr.     Ires,    39 

be  sustained  as  the  e£Pect  of  the  injurj,  Conn.  lao;  Brzezinski  v.  Tiemey,  60 

are  sustained  immediately;  the  future  Conn.    61;     Taylor    v.    Monroe*   43 

effect  of  the  injury  is  not  special  dam-  Conn.  36. 

ages  which  must  be  alleged,  but  gen-  Illinois, — North  Chicago  St.  R.  Co. 

eral  damages  which  necessarily   flow  v.  Cotton,  41   111.  App.  311;  Wabash 

from   the  injuries  received."     \uoted  Western  R.  Co.  v,  Friedman,  146  IlL 

in    Treadwell    v.    Whittier,    80    Cal.  $83  (.citing  -with     approval   Chicitfo 

58 1 .  West  Division  R.  Co.  v,  KUuber,  9  UL 

Pain  and  Buflaring. — In  an  action  for  App.  613;    Tomlinson    v.  Derby,  43 

personal  injuries  for  negligence  on  the  Conn.    562 ;    Taylor    v.    Monroe,   ^3 

part  of  the  defendant,  it  was  held  that  Conn.  36;  Chicago  v.  0*Brennan,  6 

the  plaintiff  was  entitled,  under  a  gen-  111.  160) ;  Chicago  v.  McLean,  133  U 

eral    allegation    of  damage,   to    have  148. 

included  m  her  recovery  compensation  Kentucky, — South   Covington,  etc., 

for  pain  and  suffering  endured  up  to  St.  R.  Co.  v.  Ware,  84  Kr.  267. 

the  time  of  the  trial,  and  to  be  there-  Michigan, — Silsby  t;.  Michigan  Car 

after  endured.    Tuomey  7;.  O'Reilly,  3  Co.,  95  Mich.  204 ;  Fuller  v.  Jackson, 

Misc.  Rep.  (N.  Y.  C.  Pi.)  302,  citing  92  Mich.  197. 

Schuler  v.  Third  Ave.  R.  Co.,  i  Misc.  Missouri, — O'Leair  v.   Rowan,  31 

Rep.  (N.  Y.  C.  PI.)  351.  Mo.  117;  Coontz  v.  Missouri  Pac.  R. 

Parmananey  of  laJulai. — In  Lynch  Co.,  115  Mo.  669;  Brown  v.  Hannibal, 

V.  Third  Ave.  R.  Co.  (Super.  Ct.)«  36  etc.,  R.  Co.,  99  Mo.  310;   Mellor  v. 

N.  Y.  St.  Rep.    431,  which  was  an  Missouri  Pac.   R.  Co.   (Mo.  1890),  14 

action   for  personal  injuries,  evidence  S.  W.  Rep.  758,  105  Mo.  455;  Dunn  tr. 

was  introduced  to  show  the  permanency  Cass  Ave.,  etc,  R.  Co.,  ai   Mo.  App. 

of  the  injuries  complained  of  as  affect-  188;  Slaughter  v.  Metropolitan  St.  R. 

ing  the  question  of  damages,  and  the  Co.,  1 16  Mo.  369,  58  Am.  ft  Eng.  R. 

court  held  that  the  objection  that  no  Cas.  604,  following'    Mellor  v.  Mis* 

permanent  injury  was  averred  in  the  souri  Pac.  R.  Co.,  105  Mo.  455,  47  Am. 

declaration    as    special     damage   was  &  Eng.  R.  Cas.  450;  Coontx  v.  Mis- 

properly  overruled.  souri  Pac.  R.  Co.,  115  Mo.  669. 

In   Rosevelt  v.  Manhattan  R.  Co.  AVw     Torkj—Gujnh     v.    Twenty- 

(Super.    Ct.),    13    N.   Y.    Supp.    598  third    St    R.    Co.,    114    N.    Y.  414; 

{affirmed  in  18  N.  Y.  534)  1  evidence  Stevens  v,  Rodger,  35   Hun   (N.  Y.) 

as  to  the  permanency   ot  an    injury  54;  GilUgan  v.  New  York,  etc.,  R.  Co., 

was  objected    to    as  not  having  been  i   E.  D.  Smith  (N.  Y.)  461 ;  Saffer  v. 

alleged  in  the  complaint.    The  court  Dry  Dock,  etc.,  R.  Co.  (Supreme  Ct), 

held,  however,  that  such  objection  was  5  N.  Y.  Supp.  700,  2±  N.  Y.  St  Rep. 

properly  overruled,  and  that  there  was  aio,  53  Hun  (N.  Y.)  029;  Mellwitz  v, 

no  necessity  for  such  allegation.     CfV-  Manhattan  R.  Co.  (Supreme  Ct),  17 

fw^Curtiss  V,  Rochester,  etc.,  R.  Co.,  N.   Y.   Supp.   iia;    Uransky    v.  Dry 

20  Barb.  (N.  Y.)  382.  Dock,  etc.,    R.  Co.,  118  N.  Y.  304, 

An  allegation  in    a    complaint   for  reversing  ^  Hun  {VI,  Y,)  i\f^ 

personal   injuries,  that  the  same  are  7>»<».— Missouri    Pac.    R.    Co.   tr. 

temporary,  does  not  require  that  all  Mitchell,  75  Tex.  77,  41   Am.  &  Eng. 

the  evidence  in  regard  to    the  same  R.  Cas.  224. 

should  be  excluded  because  it  tends  to  Money  Bzpandad  and  Debt  Oraalad.— 

prove  that  they  were  permanent.  Texas  Where  the  petition  did  not  aver  any 
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case  of  assault  and  battery,  where,  if  the  party  charged  is  guilty  at 
all,  he  may  be  presumed  to  know  something  about  the  results;  but 
it  is  indicated  by  Chitty,  referring  to  the  nisifirius  authorities  and 
older  reports,  that  the  use  of  the  alia  enormia  clause  will  onlv 
excuse  the  omission  of  specific  allegations  where  they  are  of  such 
a  nature  as  to  be  improper  to  set  forth  fully."  * 

b.  Medical  Attendance  —  Nursing. —  As  a  general  rule, 
expenses  incurred  for  medical  attention,  nursing,  etc.,  cannot  be 
recovered  under  the  general  allegation  of  damage,  but  must  be 
specially  pleaded.*    And  in  order  to  warrant  a  recovery  therefor, 

special  damage,  but  proceeded  onlj  for  court  said  :   *^  In   actions  on  the  case, 

the  injury,  it  was  held  that  the  plaintiff  like   the    present,    all    the    damages 

could  not  recover  anj  money  expended  are     special,     for    the     plaintiff    has 

by  him  for  any  debt  created  on  account  no  concern  with  the  condition  of  the 

of  it     South  Covington,  etc.,  St.  R.  road  except    as  he  suffers  personally 

Co.  V,  Ware,  84  Ky.  374.  from  it.    Neither  his  coming  in  con- 

Ooat  of  ArtlfloiAl  Limb. — In  an  action  tact  with  the  log,  nor  his  fall  from  his 

forpersonal  injuries,  where  the  plaintiff  wagon,  nor  the  character  or  extent  of 

sought  to  recover  the  value  of  a  wooden  his  injuries,  nor  the  expense  of  medical 

leg  lost  in  the  accident,  evidence  of  the  attendance,  were  the  necessary  results 

cost  of  anew  wooden  leg  is  inadmissible  of  anything  done  or  left  undone  by 

where  there  was  no  claim  of  special  defendant.    Defendant  could  have  no 

damages  in    the    declaration  relating  knowledge  of  the  fact  or  character  of 

thereto.    North  Chicago  St.  R.  Co.  v.  the  injuries  except  as  informed.  *  *  * 

Cotton,  41  111.  App.  3x1.  If  plamtiff  meant  to  prove  them,  he 

imnry  to  Part  of  Bo<l&  Not  Moatioiied. —  was  bound  to  allege  them." 

A  recovery  must  be  based  upon  the  Oocap«tlon  aa  Afllsetiiig  Damagoa.— In 

pleadings,  and  a  claim  not  set  up  in  the  an  action  for  personal  injury,  evidence 

petition,    though    shown  in  evidence,  respecting  the  education  and  learning 

cannot  support  a  verdict;  and  under  of    the    plaintiff,  and  of  her  being  a 

the  allegation  that  the   plaintiff's  leg  school-teacher,   is  inadmissible  where 

and  thigh  were  broken  and  his  spine  there  are  no  averments  in  the  declara- 

injured,  and  Ihat  his  arms,  head,  and  tion  as  to  any  special  damage  resulting 

body  were  crushed,  it  was  held  that  from  these  facts.     Baldwin  v.  Western 

there  could  be  no  recovery  for  injury  R.  Corp.,  4  Gray  (Mass.)  333. 

to  the  foot,  which  was  not  mentioned.  1.  Shadock    v.    Alpine    Plank-road 

International,  etc.,  R.  Co.  v.  Beasley  Co.,  79  Mich.  la. 

(Tex.  Civ.  App.  1895),  ^9  S*  ^'  ^^P*  But  where  in  an  action  for  assault  and 

1 131.    See  also,  as  to  failure  to  plead  battery  it  is  alleged  that  the  bone  of 

loss  of  time,  Missouri,  etc.,  R.  Co.  v,  the  plaintiff  *s  cheek  had  been  cracked, 

Dawson  (Tex.  Civ.  App.  1895),  ^9  3*  ^^^  ^^^  bones  under  the  skull  loosened, 

W.  Rep.  1 106.  evidence  tending  to  show  that  paralysis 

Brnploymont  of  Sntwfeltatoi. — In  an  of  the  right  arm  had  resulted  from  the 

action  to  recover  damages  for  personal  blow  is  inadmissible  if  not  specified  in 

injury,    testimoinr    that    the  plaintiff,  the  complaint.     Stevens  v,  Rodger,  25 

while  suffering  from  his  injury,   em-  Hun  (N.  Y.)  54. 

ployed  two  men  to  work  in  his  place  Halloo. — In  an  action  for  assault  and 

and  paid  them  a  certain  amount,  is  In-  battery,  the  malice  of  the  defendant  is 

admissible  where  there  is  no  allegation  not  in  the  nature  of  special  damage 

that  he  expended  money  in  hiring  others  which  is  required  to  be  averred,  but  it 

to  work  in  his  place,    (xumb  v.  Twenty-  is  allowed  to  be  given  in  evidence,  as 

third  St.  R.  Co.,  114  N.  Y.  411.  showing  the  character  of  his  conduct, 

IiUvry  OB  Aoeount  of  OondltUm  of  Pnb-  to  enable  the  jury  to  determine  the 
Ho  Boad. — In  Shadock  v.  Alpine  Plank-  question  of  exemplary  damages.  Klein 
road  Co.,  79  Mich.  13,  which  was  an  v,  Thompson,  19  Ohio  St.  ^69. 
action  on  the  case  for  personal  injuries  2.  Houston  C^ty  St.  R.  Co.  v.  Rich- 
received  by  the  plaintiff  on  account  art  (Tex.  Civ.  App.  1894),  27  S.W.  Rep. 
of   the    condition  of   the  road,    the  920;  O'Leary  v.  Rowan,  31  Mo.  117. 
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evidence  in  support  of  the  averments  must  be  introduced  at  the 
trial.* 

Bol*  Vat  ITBiTiorMUy  ObtcrTvd. — The  rule  requiring  such  items  of 
damages  to  be  specially  pleaded  has  not  been  universally  observed. 

Thus,  in  ao  action  to  recover  dam-  Heed  Hot  AUeffe  Actual  Pa^nMBt. — In 

ages  for  assault  and  battery,  the  plain-  an  action  by  a  parent  for  personal  in- 

tiff   cannot    recover    a    doctor's    biU  juries  to  his  child,  an  allegation  in  the 

incurred  in  consequence  of  the  batterj,  complaint,  that  bj  reason  of  sickness  of 

unless  such  resulting  damage  is  specially  his  child  the  plaintiff  was  compelled 

set  forth  in  the  petition.    O'Leary  v.  to  incur  great  expense  for  medical  senr- 

Rowan,  31  Mo.  117.  ices,  medicines,  etc^  was  held  sufficient 

AUagaUon    8iiffloi0iitl7    SpeeUle. — In  to  entitle  him  to  recover  these  expenses, 

an  action  for  personal  injuries,  an  alle-  without  alleging  an  actual  payment  be- 

gation  that  the  plaintiff  was  seriously  fore  bringing  his  suit.    Texas,  etc.,  R. 

injured,    crippled,    and    could    do  no  Co.  v.  Cornelius  (Tex.  Civ.  Af^.  1895), 

labor  of  any  kind,  and  that  medical  at-  30  S.  W.  Rep.  720. 

tendance  had  been  required  at  the  cost  1.  When  damages  were  claimed  in 

of  one  thousand  dollars,  was  held  suf-  the  petition,  for   medical   services,  to 

fictently  specific.    San  Antonio  St.  R.  the  amount  of  two  hundred  dollars, 

Co.  V.  Muth,  7  Tex.  Civ.  A  pp.  443.  but  no   evidence    was    introduced  as 

Limited  to  Item  of  Bxpenae  Alleged. —  to  the    amount  of    the    charges   for 

In  Galveston,  etc.,    R.  Co.  v,  Wesch  physicians,    and    yet    such     expenses 

(Tex.  Civ.  App.  1893),  21  S.  W.  Rep.62,  ^^re   included  as  an  element  of  the 

where  the  only  item  of  expense  set  up  damages  allowed,  the  judgment  was 

in  the  petition  as  resulting  from  the  in-  reversed.     Smith  v,  Chicago,  etc.,  R. 

juries    complained    of   was    that    the  Co.,  108  Mo.  243,  53  Am.  &  Eng.  R. 

plaintiff  had  been  compelled  to  secure  Cas.  487,  distinguishing  Duke  v.  Mis- 

the  services  of  a  physician,  for  which  souri  Pac.  R.  Co.,  99  Mo.  347,  ^i  Am.& 

he  had  paid  five  hundred  dollars,  evi-  Eng.  R.  Cas.  aai.     See  also  Norton  v. 

dence  in  regard  to  any  other  expenses  St.  Louis,  etc.,  R.   Co.,  40  Mo.  App. 

is  inadmissible,  since  he  is  required  to  647;  Rhodes  v,  Nevada,  47  Mo.  App. 

limit    his  evidence  specifically  to  the  499. 

item  of  expense  alleged  in    the  peti-  In  an  action  for  personal   injuries, 

tion.  where  the  petition   claimed   that  the 

Coat  of  Medicines. — In  an  action  for  plaintiff  was  **put  to  great  expense"  by 

personal  injuries,   where  the  petition  reason  of  the  injury,  but  there  was  no 

sought   to   recover  for  **  nursing    and  special  claim  for  loss  of  time,  medicine, 

medical  attendance,"  it  was  held  that  and  nursing,  the  court  held   that  al- 

the  claim  in  the  petition  for  expenses  though  an  averment  that  he  was  put  to 

incurred   for    '*  medical     attendance  "  great  expense  might  authorize  proof  of 

covered    expenditures     for    medicines  such  expenses  for  medical    attention 

used  by  the  physician  in  giving  such  and  medicines,  a  failure  to  introduce 

medical  attendance,  where  the  evidence  any  evidence  to  support  these  allega- 

showed  that  the  plaintiff  incurred  such  tions  or    to  show    the   value  of   the 

expenses.      Knapp  v,  Sioux  City,  etc.,  time  lost  was  fatal.     Gardner  v.  Bur-. 

R.  Co.,  71    Iowa    41,    distinguishing  lington,  etc.,  R.  Co.,68  Iowa  588, /b/- 

Gardner  v,  Burlington,  etc.,  R.  Co.,  m  lowed  in  Reed  v.  Chicago,  etc.,  R.  Co., 

Iowa  588;   Stafford   v.  Oskaloosa,  57  57  Iowa23,  12  Am.  &Eng.  R.C^as.  107; 

Iowa  748;  Reed  v,  Chicago,  etc.,    R.  Stafford   v,  Oskaloosa,  57  Iowa  748; 

Co.,  57  Iowa  23.  Eckerd  v,  Chicago,  etc.,    R.  Co.,  70 

DUtlnctOauseof  Action.— In  Northern  Iowa  353,  27  Am.  &  Eng.  R.  Cas.  114. 
Pac.  R.  Co.  V,  Hess,  2  Wash.  383,  it  was  But  see  Hulehan  v.  Green  Bav,  etc., 
held  that  an  allegation  in  the  com-  R.  Co.,  68  Wis.  520,  31  Am.  &  Eng. 
plaint  for  personal  injuries,  to  the  effect  R.  Cas.  322,  where  it  was  held  that 
that  the  plaintiff  had  been  compelled  to  in  the  absence  of  any  evidence  show- 
expend  a  certain  amount  for  medical  ing  the  amount  of  expenses,  the 
treatment  and  nursing,  was  sufiicient  defendant  should  have  called  the  at- 
without  pleading  it  as  a  distinct  cause  tention  of  the  court  to  the  fact  before 
of  action.  instructions  were  given. 
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however;  and  some  of  our  courts,  while  holding  that  it  would  be 
more  regular  to  set  out  such  special  averments,  also  hold  that 
the  failure  to  do  so  will  not  preclude  a  recovery  therefor.^ 

c.  Loss  OF  Earnings  —  Business  Engagements.  —  The 
courts  have  been  somewhat  divided  upon  the  question,  whether 
loss  of  earnings  and  loss  of  capacity  to  attend  to  business  affairs  are 
matters  which  require  a  special  averment  to  recover  therefor.  But 
it  seems  upon  principle  that  such  allegation  would  ordinarily  be 
required.* 

1.  EyansyiUe,  etc.,  R.  Co.  v.  Hoi-  form  effects  of  the  injury  itself.     And 

comb,  9  Ind.  App.  198;  Folsom  v,  Un-  when  the  injury  to  the  wife  is  once 

derhill,  36  Vt.   580;    Hopkins   v.  At-  shown  to  be  of  such  a  nature,  the  dam - 

lantic,  etc.,  R.  Co.,  36  N.  H.  14;  Penn-  ages  to  her  husband,  from  the  loss  of 

sylvania,  etc.,  Canal  Co.  v.  Graham,  63  her  services  and  society,  and  the  ex- 

i'a.  St.  290.  penses  of  her  cure,  follow  uniformly 

Thus  in  Minnesota  it  Is  held  that  and  by  legal  necessity  from  the  rela- 
in  an  action  to  recover  damages  for  tion  of  husband  and  wife,  which  en- 
personal  injuries,  expense  of  medical  titles  him  to  her  services  and  society, 
services,  loss  of  time,  etc.,  may  be  re-  and  charges  him  with  her  support." 
covered  under  a  general  allegation  in  So  in  Pennsylvania,  in  an  action  for 
regard  thereto.  Lindholm  v.  St.  Paul,  assault  and  battery,  expenses  incurred 
19  Minn.  245,  following  Bast  v,  Leon-  for  medical  services  and  nursing,  loss  of 
ard,  15  Minn.  304,  in  which  case  it  was  earnings,  etc.,  may  be  recovered  as 
held  that  the  allegation  of  damages  in  damages  although  not  set  out  in  the 
a  gross  sum  would  be  sufficient  to  war-  declaration,  the  court  holding  that 
rant  the  reception  of  evidence  in  re-  while  in  such  an  action  it  would  be 
gard  to  the  different  items  of  damage  of  more  regular  to  set  out  such  damages 
which  the  aggregate  is  alleged  to  be  in  the  declaration,  yet,  where  the  cause 
composed,  although  the  complaint  in  had  been  tried  upon  its  merits,  it  would 
this  respect  was  not  to  be  commended  ndt  be  reversed  because  of  the  absence 
and  might  have  been  objected  to  for  of  such  averments.  Hawes  v,  O'Reilly, 
indefiniteness  and  uncertainty.  126  Pa.  St.  440. 

And  in  JVew  Hampshire  it  was  de-  8.  Colorado,  —  Pueblo  v.  Griffin,  10 

cided  that  in  an  action  by   a  husband  Colo.  367. 

against  a  railroad  company,  for  person-  Connecticut. — Taylor  v.  Monroe,  43 

al  injury  to  his  wife,  money  expended  Conn.    36;   Tomlinson    v.   Derby,   43 

by  the  plaintiff  for  medical  and  sur-  Conn.  562. 

eical  treatment  is  not  special  damage  Illinois, — Wabash  Western  R.  Co. 
m  the  legal  sense  of  the  term,  and  evi-  v.  Friedman,  146  III.  583;  Chicago  West 
denceof  such  expense  may  be  received  Division  R.  Co.  v.  Klauber,  9  111.  App. 
on  the  trial  without  any  special  allega-  621;  Chicago  v,  O'Brennan,  65  111.  160. 
tion  of  that  particular  item  of  dam-  Massachusetts, — Baldwin  v.  Western 
age.  Hopkins  v,  Atlantic,  etc.,  R.  R.  Corp.,  4  Gray  (Mass.)  ^33. 
0>.,  36  N.  H.  9,  72  Am.  Dec.  289.  In  Michigan. — Sllsby  v,  Nlichigan  Car 
this  case  the  court  said:  ''When  Co.,  95  Mich.  204;  Joslin  v.  Grand 
an  injury  is  received  of  such  extent  Rapids  Ice  Co.,  50  Mich.  516. 
and  character  as  must  disable  one  from  Idissour i.—^oontz  v.  Missouri  Pac. 
labor,  and  require  nursing  and  medical  R.  Co.,  X15  Mo.  669;  Mellor  v.  Mis- 
treatment, the  loss  from  inability  to  souri  Pac.  K.  Co.,  105  Mo.  455*47  Am. 
labor  and  the  expense  of  medical  treat-  &  Eng.  R.  Cas.  450 ;  Pinney  v.  Berry, 
ment  are  the  necessary   and  uniform  61  Mo.  366. 

consequences  of  such  an  injury.    They  Thus  in  an  action  for  personal  In- 

are  not  special  damages,  in  the  sense  of  juries,  where  the  declaration  does  not 

that  term   as  it  is  used  in  the  law  of  count  specially  upon  the  alleged  loss  of 

pleading  and  evidence.    Thej'  are  not  profits,  evidence  of  such  profit  is  inad- 

caused  by  any  incidental  fact,  or  by  the  missible.     Silsby  v.  Michigan  Car  Co., 

peculiar  situation  and  circumstances  of  95  Mich.  204;  Joslin  v.  Grand  Rapids 

the  party,  but  are  the  natural  and  uni-  Ice  Co.,  50  Mich.  516. 
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PlaiatiiTi  Baraing  Poww  EztnordiaMy. — ^And  especially  is  this  the  case 

And  in  Coontz  v,  Miaeouri  Pac  R.  held  that  the  plaintilf  could  not  abow 
Co.,  115  Mo.  669,  it  was  held  that  the  that  she  was  a  button  maker  and  what 
loss  of  earnings  was  a  kind  of  injury  wages  she  earned  in  that  business, 
which  is  not  regarded  as  a  necessary  In  aa  Aetloii  Brofiiglit  toy  a  Lawyer  for 
consequence  of  personal  injury,  and  a  personal  in  jury  caused  by  the  defend- 
therefore  is  not  embraced  within  a  ant's  negligent  driving,  the  plaintiff's 
general  allegation  of  damages,  but  a  business  was  not  stated,  and  there  was 
special  allegation  in  regard  thereto  is  only  a  general  allegation  of  injury.  It 
necessary.  Citing-  Mellor  v.  Missouri  was  held  that  in  the  absence  of  any 
Pac.  R.  Co.,  105  Mo.  45c.  practice  of  citing  the  plaintiff  to  make 

Brlda&ea  of  Salary. — And  so  evidence  his  allegations  more  specific,  this  was 

that  the  plaintiff  was  receiving  a  cer-  hardly  sufficient  to  warrant  the  admis- 

tain  salary  in  the  business  in  which  he  sion  of  his  testimony  that  the  injury 

was    engaged,    is    inadmissible  where  prevented  his  regular  attention  upon 

the  declaration  contains  no  averment  his  legal  business  as  before,  and  of  his 

as  to  such  special  damage.     Wabash  own  sworn  estimate  as  to  the  value  of 

Western  R.  Co.  v,  Friedman,  146  111.  the  time  lost  to  such  business.    Joslin 

583.  V.  Grand  Rapids  Ice  Co.,  50  Mich.  516. 

Occvpalloii  and  llaana  of  Support. —  DlmlnutloiL  of  Futnre  Barnlng  Cayae- 

In  an  action  by  a  traveler  on  a  high-  Xtf. — In  an  action  for  personal  injuries, 

way,  for  personal  injuries  occasioned  by  the  loss  of  earnings  is  a  kind  of  injury 

a  locomotive,  the  plaintiff's  occupation  which  is  not  regarded  as  a  necessary 

and  means  of  earning  support  are  not  consequence  of  the  acts  complained  of, 

admissible  in  evidence  to  increase  the  and  therefore  is  not  embraced  within 

damages,   if  not  specially  averred  in  the  general  allegation  of  damages.    It 

the  declaration.    Baldwin  v.  Western  is  a  kind  of  special  damage,  and  must 

R.  Corp.,  4  Gray  (Mass.)  333.  in  some  wise  be  counted  upon  to  con- 

Bamlngi. — On  the  authority  of  Mel-  stitute  a  basis    for   evidence    on    the 

lor  V.  Missouri  Pac.  R.  Co.,  105  Mo.  subject.    Mellor  v.  Missouri  Pac.  R. 

455,  47  Am.  &  Eng.   R.  Cas.  450,  it  Co.,  105  Mo.  464.    In  Bartley  v.  Tror- 

was  held  in  Coontz  v,  Missouri  Pac.  licht,  49  Mo.  App.  ai8,  the  court,  afler 

R.    Co.,    115    Mo.  669,    that  loss    ff  citing  the  foregoing  case  said :"  It  will 

earnings  was  not  a  necessary    conse-  be  perceived,  upon  an  examination  of 

quence  of  injuries  alleged  to  have  oc-  the  case  in  which  thi£  rule  is  declared, 

curred,  and  was  not  embraced  in  the  that  the  loss  of  earnings  there  under 

general  allegation  of  damages.    In  the  consideration  was  the  loss  of  past  earn- 

former  case,  an  averment  that   "  the  in|;s  by  an  adult  who,  at  the  time  of  the 

plaintiff  was  permanently  crippled,  dls-  injury,  was  employed  at  a  definite  salary, 

figured,  and  disabled,"  was  held  insuf-  There   is   nothing  in  the  opinion   to 

ficient  to  support  evidence  of  loss  of  indicate  that  the  rule  was  intended  to 

earnings.    In  the  latter  case,  under  an  extend  to  the  loss  of  future  earnings, 

allegation  that  the  plaintiff  had  been  or  rather  to  the  damages  which  may  be 

"permanently  disabled    from   labor,"  supposed  to  accrue  from  an  impaired 

it  was  held  reversible  error  to  permit  earning  capacity  through  a  total  or 

him  to  prove  the  value  of  his  monthly  partial  physical  disability.   It  has  never 

earnings ;  citing  Pinney  v.  Berry,  61  been  the  practice,  in  drawing  petitions 

Mo.  3TO.  in  actions  for  damages  for  personal  in- 

In  Tomlinson  v.   Derby,  43  Conn,  juries  in  this  state,  to   make  special 

562,  the  plaintiff  sued   for  an  injury  allegations  as  to  the  damages  which 

sustained   by   means  of  a  defect  in  a  will  accrue  from  the  diminution  of  the 

highway,  and  his  allegation  was  that  he  future  earning  capacity  of  the  plaintiff 

was  thereby  ''prevented  from  transact-  or  the  person  injured,  in  order  to  let  in 

ing  his  business."    It  was  held  that  evidence  of  such  an  element  of  damage, 

under    such  allegation   he  could    not  or  in  order  to  warrant  the  jury  in  giv- 

show  that  he  was  earning  one  hundred  ing  damages  under  that  head."     Dis' 

dollars  a  month  in  carting  and  sawing  tinguisAingO^Lieary  v.  Rowan,  31  Mo. 

timber.  Quoted  in  Chicago  West  Divl-  117,  and  State  t^.  Blackman,  51  Mo.  319. 

sion  R.  Co.  V,  Klauber,  9  III.  App.  621.  Under  an  allegation  that  by  means 

So  in  Taylor  v.   Monroe,    43    Conn,  of  the  injury  the  plaintiff  has  been  de- 

36,   under  a  similar  allegation,  it  was  prived  01  means  of  support,  the  plaintiff 
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where,  from  the  nature  of  the  plaintiff's  business  or  ability,  he  is 

capable  of  earning  more  than  an  ordinary  individual.^ 

Th»  Chmtnurj  Doetrine. — On  the  other  hand,  the  doctrine  has  been 
laid  down  that  loss  of  earnings  and  of  business  engagements  is  a 
necessary  result  of  personal  injuries,  and  hence  need  not  be  spe- 
cially pleaded.' 

may  give    evidence    of   his    earnings  to  his  necessary  and  lawful  business 

in  the  usual  course  of  business.  Gurley  during  that  time  to  be  transacted,  and 

V.  Missouri  Pac.   R.  Co.,  122  Mo.  151 ;  lost  great  gains  and  advantages,"  it  was 

Smith  V.  Chicago,  etc.,  R.  Co.,  119  Mo.  held  that  evidence  that  his  time  as  a 

2^6;  Britton  v.  St  Louis,  lao  Mo.  437 ;  merchant  would   have  been  worth  at 

Slaughter  v.  Metropolitan  St.  R.  Co.,  least  three  thousand  dollars  a  year  is 

116  Mo.  269;  Coontz  V.  Missouri  Pac.  inadmissible    without  being  specially- 

R.  Co.,  115   Mo.  672;  Atlanta  Consol.  alleged.    Chicago   West    Division    K. 

St.  R.  Co.  V.  Beauchamp,  93  Ga.  6.  Co.  v,  Klauber,  9  111.  App.  621. 

1.  Thus  in  Conner  v.  Pioneer  Fire-  In  an  action  to  recover  damages  for 

proof  Constr.  Co.,  29  Fed.  Rep.  631,  personal  injuries,  evidence  to  show  that 

which  was  an  action  for  personal  in-  at  the  time  of  his  injuries  the  plaintiff, 

juries,  it  was  objected  that  testimony  who  kept  an  eating-house,  was  per- 

was  allowed  to  go  to  the  jury  in  regard  forming  the  labor  of  three  men  in  his 

to  the  wages  of  the  plaintiff  prior  to  business,    by     reason    of    which    his 

the  accident  and  what  he  was  able  to  monthly  profits  therein  amounted  to 

earn  thereafter.    In  passing  upon  this  from  seventy -five  dollars  to  one  bun* 

point,  the  court  said  :  "  This  plaintiff  dred  dollars,  is  inadmissible  in  the  een- 

was  an  ordinary  mechanic,   and    the  eral    allegation    of  damages,    and    In 

testimony  presented  was  to  show  the  order  to  authorize  such  proof,  the  fact 

nature  of  his  injuries  rather  than  to  should    have    been    specially  alleged, 

lay    the    foundation    for    any  special  Pueblo  v.  Griffin,  10  Colo.  3&7. 

compensation.     I  doubt  not  that  if  the  Special   B]nployment.~In  Taylor  v. 

plaintiff  had  been  one  gifted  with  some  Monroe,  43  Conn.  36,  in  an  action  for 

peculiar  skill  in  the  hands,  or  otherwise,  personal  injuries,  under  an  allegation 

as,  for  instance,  a  painter,  who  by  his  that  the  plaintiff  *'had  been  prevented 

ski  11  in  the  use  of  the  brush  is  able  to  earn  from  attending  to  her  ordinary  busi- 

enormous  sums  of  money,  and  there-  ness,''  it  was  held  that  the  plaintiff  could 

after,  when  that  ability  to  earn  is  taken  not  show,  for  the  purpose  of  enhanc- 

away  by  physical  injury,  he  seeks  re-  ing  damages,  the  loss  of  earnings  in  a 

lief  to   the  extent  of  such  loss,  there  special  employment  requiring  skill  and 

should   be  a  special   allegation   in  the  training.     See  also  the  same  doctrine 

pleading,  so  as  to  call  the  attention  of  laid  down  in  Tomlinson  v,  Derby,  43 

the  defendant  particularly  to  the  claim.  Conn.  562. 

But  when  the  case  is  that  of  an  ordi-  These  cases  were  both  <fr>a//r0t/f<f  in 

nary  mechanic  (amason),andtheques-  Bloomineton  fi.  Chamberlain,  104  111. 

tion  presented  is  simply  as  to  the  ex-  275,  which  </i5/iit^f5Ae</ the  case  of  Chi- 

tent  of  the  injuries  suffered,  I  think  the  cago   v,  O'Brennan,  65   111.   160,  and 

defendant    is    not    prejudiced  if,  even  followed    Luck    v,    Ripon,    52     Wis. 

without  an  allegation  of  special  dam-  196. 

ages,  the  plaintiff  is  permitted  to  Intro-  %.  Texas  Cent.  R.  Co.  v.  Burnett,  80 

duce  testimony  as  to  what  he  was  able  to  Tex.  536;   Hubert  v.  Bedell  (Supreme 

earn  before  and   after    the    accident.  Ct.),  21   N.  Y.  Supp.  ^5;  Cleveland 

It  is  not  one  of  those  matters  which  I  v.  New  Jersey   Steam-Boat   Co.  (Su- 

think,  in  the  strictest  and  more  technl-  preme  Ct.),  7  N.  Y.  Supp.  28;  O'Con- 

cal  sense,  can   be  said  to  be  special  nor  v.  National  Ice  Co.  (Super.  Ct.), 

damages.'*  4  N.  Y.  Supp.  537,  citing  Ehrgott  v. 

Where  the  first  count  merely  alleged  New  York,  96  N.  Y.  264;  Columbia, 

that  the  plaintiff,  by  reason  of  the  said  etc.,  R.  Co.  v,  Hawthorne,  3   Wash, 

injury,  was  ^  put  to  the  loss  of  a  busi-  Ter.  353;    Wade  v.   Leroy,  20   How. 

ness  engagement,"  and  the  second  count  (U.  S.)  34,  quoted  in  Nebraska  City  v* 

alleged  that  he  *'  was  hindered  and  pre-  Campbell,  2  Black  (U.  S.)  592;  Luck 

vented  from  transacting  and  attending  v,  Ripon,  52  Wis.  200. 
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Uttliwtiaiii  to  be  ObMrrad. — In  all  cases,  however,  a  distinction  is  to 
be  observed  between  the  loss  of  profits  to  accrue  from  a  particular 
engagement,  and  a  mere  interruption  of  ordinaiy  business.^ 

TlM  BzMpittoiud  Doetrlne  muitniML  plained  of  and  was  not  special  or 
-—In  Ludc  V.  Ripon,  53  Wis.  aoo,  peculiar  damages, 
which  was  an  action  for  personal  in-  Where  the  plainti£P  stated  in  his 
juries,  it  was  objected  that  the  plaintiff  complaint  that  by  reason  of  the  al- 
was  allowed  to  give  evidence  of  her  leged  injuries  he  had  been  unable  to  at- 
business  when  there  was  no  special  tend  to  his  business  and  professional 
allegation  in  regard  thereto  in  the  duties,  from  which  he  had  before  been 
complaint.  In  passing  upon  the  objec-  able  to  earn  a  **  comfortable  living,*'  it 
tion,  the  court  said :  ''  The  objection  was  held  under  such  an  allegation  that, 
goes  to  the  extent  that,  in  order  to  re-  having  stated  his  profession,  it  was 
cover  for  loss  of  time,  the  plaintiff  clearly  competent  to  show  also  what  his 
-must  not  only  allege  that  he  or  she  earnings  professionally  were  per  month, 
has  been  unable  to  pursue  his  or  her  Collins  v.  Dodge,  37  Minn.  503;  Bier- 
lawful  business,  but  must  set  out  what  bach  v.  Goodyear  Rubber  Co.,  54  Wis. 
that  business  is.     We  do  not  think  such  208. 

strictness  is  reouired.  When  the  com-  Where  the  complaint  alleged  that  the 
plaint  states  facts  showing  that  the  plaintiff,  by  reason  of  injury,  was  de- 
injury  has  been  such  as  to  render  it  prived  of  the  ability  to  follow  his  busi- 
impossible  for  the  injured  party  to  pur-  ness  or  provide  for  his  family,  it  was 
sue  his  ordinary  business,  and  damages  held  that,  although  the  particular  kind 
are  claimed  K>r  the  loss  of  time  in  of  work  or  business  of  which  he  was 
such  business,  the  plaintiff  should  be  thus  deprived  was  not  stated  in  the 
permitted  to  show  upon  the  trial  what  complaint,  yet  since  the  allegation  gave 
his  business  is,  and  what  damages  he  notice  that  he  intended  to  prove  some 
has  suffered  by  reason  of  inability  particular  kind,  the  defendant  going  to 
to  pursue  the  same.  Ordinarily  the  trial  upon  this  general  notice,  and  hav- 
business  of  the  plaintiff  will  be  known  Ing  made  no  motion  to  make  the  com- 
to  the  defendant,  and  he  will  not  be  plaint  more  definite,  or  for  a  bill  of 
surprised  at  the  introduction  of  evi-  particulars,  cannot  complain  at  the 
dence  upon  that  subject.  If,  however,  trial.  Columbia,  etc.,  R.  Co.  v.  Haw- 
the  defendant  has  no  knowledge  of  thome,  3  Wash.  Ter.  353. 
such  business,  and  desires  to  be  in-  Where  the  complaint  alleged  that 
formed  thereof  in  order  to  prepare  for  the  plaintiff,  since  the  injuries  were  re- 
trial, he  must  move  to  make  the  com-  ceived,  "has  been,  and  for  a  long  time 
plaint  more  definite  and  certain  in  to  come  will  be,  unable  to  labor,  and 
that  particular.  He  will  not  be  justi-  has  been  subjected  to  great  expense  in 
fied  in  lying  by  until  the  trial,  and  consequenceof  the  premises,  and  other- 
then  claiming  that  he  is  unable  to  wise  injured  to  his  damage  in  the  sum 
meet  that  issue  for  want  of  notice.'*  of  five  thousand  dollars,"  it  was  held 

In  Texas  Cent.  R.  Co.  v.  Burnett,  that  under  such  averment  the  amount 

80  Tex.  5^6,  which  was  an  action  for  of    wages  he  was  earning  at  the  time 

personal  injuries  to  a  married  woman,  of  his  injuries,    and  the  fact  that  he 

the  petition  having  set  out  the  charac-  had  not  been  able  to  labor  thereafter, 

ter  of  the  injuries  complained  of  and  were   admissible.    Cleveland  v.   New 

that  they  had  in  effect  rendered  her  un-  Jersey  Steam-Boat  Co.  (Supreme  Cl), 

able  to  attend  to  her  ordinary  duties,  it  7  N.  Y.  Supp.  28. 

was  held  that  evidence  as  to  the  value  In  Wade  ».  Leroy,  20  How.  (U.  S.) 

of  her  services  was  admissible  without  34,  which  was  an  action  for  injuries  to 

specially  pleading  the  same.  the  plaintiff    from  carelessly  navigat- 

In  Hubert  v.  Bedell  (Supreme  Ct.),  ing  a  ferry  boat,  the  court  held  that  the 

21  N.  Y.  Supp.  305,  which  was  an  ac-  proof  of  the  ordinary  business  in  which 

tion  for  personal  injuries,  it  was  held  the  plaintiff  was  engaged  was  admlssi- 

that  it  was  proper  to  prove  the  dailv  ble  upon  the  question  of  damages,  al- 

earnings  of  the  plaintiff,  although  such  though  the  fact  was  not  set  out  in  the 

earnings  were  not  pleaded  as  an  ele-  declaration.    J^Wf</ in  Nebraska  City 

ment  of  damage,  since  the  loss  of  such  xk  Campbell,  2  Black  (U.  S.)  592. 

earnings  was  involved  in  the  ordinary  1.  Thus,  in  an  action  for  damages 

and  necessary  result  of  the  injury  com-  for  personal  injuries,  it  was  alleged  in 
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Aetioni  \ij  Kazriod  Women. — ^Where  damages  for  personal  injuries 

are  sought  to  be  recovered  by  a  married  woman,  in   order  to 

recover  for  diminution  of  her  earning  capacity  the  complaint 
must  contain  an  allegation  that,  for  some  reason,  she  is  entitled  to 
the  fruits  of  her  own  labor ;  or  if  she  seeks  damages  for  injury  to  her 
business,  she  must  aver  that  she  was  engaged  in  business  on  her 

own  account,  and  by  reason  of  the  injury  was  damaged  as  spe- 
cifically set  forth.* 

the  declaration  that  the  plaintiff  was  been  rendered  permanently  unable  tc 

hindered  from  transacting  her  business  follow  his  profession,  to  his  damage,  it 

affairs,  and  had  been  deprived  of  much  was  held  that  after  these  averments  it 

gains  and  profits  which  she  otherwise  was  competent  for  him   to  proye  wliat 

would  have  earned,  and  in  a  second  his  practice  had  been  worth  prior  to 

count  it  was  alleged  that  the  injuries  the  injuries,  and  that  by  reason  of  the 

received  had  a  permanent  effect  upon  injuries  he  was  rendered  permanently 

her  personal  bodily  strength  and  abil-  unable  to  follow  his  profession.    Car- 

ity  to  make  a  living,  and  that  she  had  thage  Turnpike   Co.  v,  Andrews,  loa 

been  rendered  unable  to  earn  or  make  Ind.  145. 

for  herself  a  living,  and  had  been  de-  Particular  Bngmgamenta. — In  an  action 

prived    of    much    gains   and     profits  against  a  city  to  recover  damages  for 

which    she    otherwise    would     have  personal  injury,  evidence  as  to  the  fact 

earned.    Under    this    allegation     evi-  of  a  particular  engagement  on  the  part 

dence  is  admissible  to  show  what  the  of  the  plaintiff  to  lecture  in  Virginia, 

business  of  the  plaintiff  was,  and  that  and  probable  gains  to  accrue  therefrom, 

she  had  been  disabled  from  pursuing  it  is  admissible  where  the  only  special 

by  reason  of    the    injuries,  the  court  damage  laid  in  the  declaration  was  the 

holding   that  such    evidence  went  to  amount  paid  out  in  endeavoring  to  set 

show  no  more  than  an  actual  interrup-  cured.    Chicago  v.  O'Brennan,  65  111. 

tion  of  the  business  of  school  teaching,  160,  followed  in  Chicago  West  Divi- 

and  had  it  gone  to  show  the  loss  of  sion  R.  Co.  v.  Klauber,  9  111.    App. 

profits    of   a    particular    engagement  621. 

which    had  been  made    for   teaching  In  an  Action  for  Aasanlt  and  Ban«r7» 

school,  another  question  would  have  a  declaration  which,  besides  setting  out 

been      presented.      Bloomington      v,  various    important    items    of   injury. 

Chamberlain,  104  111.  274,  distinguish-  suffering,  and  expense,  alleges  the  hin- 

f  11^  Chicago  V.  0'Brennan,65  lU.  160.  drance  in  the  plaintiff's  affairs  in  the 

See    also    Logansport  v.   Justice,    74  loss  of  profit  derived  from  his  occupa- 

Ind.  378,  which  was  an  action  by  a  tion,  was  held  sufficient  to  let  in  evi- 

ph^sician  against  a  city  for  personal  dence  of  the  amount  of  the  plaintiff's 

injury,  and  proof  of  his  earnings  before  board,  and  the  value  and  proportion  of 

and  after  the  injury  was  held  admis-  the  services  of  himself  and  wife  In  their 

sible    under    a    special    allegation    of  joint  occupation.    Welch  v.  Ware,  sa 

damages  on  account  of  loss  of  busi'  Mich.  77. 

ness,  not  as  a  basis  or  measure  of  dam-  1.  Uransky  t^.  Dry  Dock,  etc.,  R.  Co., 

ages,  but  as  aiding  the  jury  in  estimat-  xi8  N.  Y.  308.    See  also  Filer  v.  New 

ing  the  compensation  to  be  awarded.  York  Cent.  R.  Co.,  49  N.  Y.  55. 

See  further,  on  this  point,  Allison  v.  Loss  of  Bamlngs. — In  an  action  br  a 

Chandler,    11   Mich.  542;   Taylor    v,  married  woman  for  personal  Injuries, 

Dustin,  43   N.  H.  493;  Simmons    v,  the  lower  court  admitted  evidence  of 

Brown,  5   R.  I.  299;  Lincoln  v,  Sara-  theplaintiff'slossof  earnings,  but  it  was 

toga,  etc.,    R.  Co.,  23   Wend.  (N.  Y.)  held,  upon  appeal,  that  this  was  error 

425 ;  New  Jersey  Express  Co.  v.  Nich-  for  the  reason  that  such  damages  were 

ols,  33  N.  J.  L.  437;  Ballou  v,  Famum,  not  pleaded.    Mellwitz  v.  Manhattan 

II  Allen  (Mass.)  73;  Wade  v.  Leroy,  R.  Co.  (Supreme  Ct.),  17  N.  Y.  Supp. 

20  How.  (U.  S.)  34.  112,  folio-wing  Uransky  ©.  Dry  Dock, 

Flisrilclan*!    Fraotloe.  —  Where    the  etc.,  R.  Co.,  118  N.  Y.  304,  reversing 

complaint  averred  that  the  plaintiff  had  44   Hun   (N.  Y.)  119,  citing  T^et  v, 

been  a  practicing  physician,  and  that  by  New  York  Cent  R.  Co.,  49  N.  Y.  5c. 

iCMon  of  the  injuries  received  he  had  In  the  case  first  cited  the  court  said : 
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d.  Loss  OF  Time. — In  order  to  recover  for  loss  of  time  result- 
ing from  personal  injuries,  the  same  must,  as  a  general  rule,  be 
claimed  as  special  damage.^  And  in  order  to  recover  therefor, 
evidence  as  to  the  value  of  such  time  must  be  introduced  in  sup- 
port of  the  averment.* 

e.  Mental  Agony. — No  allegation  of  special  damage  is  neces- 
sary to  recover  for  mental  su£Fering,  where  this  is  allowed  as  an 

'*  Ordinarilj,  such  damages  are  prov-  Iowa  643.    But  see  Houston,  etc.,  R.  Co. 

able  without  being  specially  pleaded,  v.  Raj  (Tex.  Civ.  App.  1894),  28  S.  W. 

for  in  the  case  of  a  man  or  sl  feme  sole  Rep.  256,  in  which  case  it  was  held  that 

they  are  the  natural  and  immediate  where  the  plaintiff  testified  that  before 

consequences  of  the  injury.     Not  so,  the  injury  he  was  capable  of  earning 

however,    in    the  case  of  a    married  seventy-five  dollars  a  month,  and  since 

woman.    She  may  undoubtedly  recover  the  injury  he  was  a   helpless  cripple 

■them,  but  only  incase  she  has,  prior  to  and    wholly    incapacitated   to  earn  a 

the  injury,  been  engaged  in  the  per-  living,  it  was  proper  to  charge  the  jury 

formance   of  some  labor  for  her  sole  that  they  might  consider  loss  of  time, 

and  separate  use  and  benefit,  or  can  althougfk  there  was    no  averment  in 

otherwise  show  that  she  is  entitled  to  the  petition  to  such  effect, 

the  fruits  of  her  own  labor."  2.  Staal  v.  Grand  St.,  etc.,   R.  Co., 

Wlfe*i  Separate  Baatness. — But  in  107  N.  Y.  625,  31  Am.  &  Eng.  R.Cas. 
Dickens  v,  Des  Moines,  74  Iowa  2x6,  21,  following  Leeds  v.  Metropolitan 
an  action  by  a  married  woman  for  Gas-light  Co.,  90  N.  Y.  26. 
persopal  injuries,  where  it  was  alleged  In  an  action  for  personal  injury,  an 
that  by  reason  of  such  injuries  she  instruction  that  the  jury  may  allow 
would  be  unable  to  perform  any  kind  reasonable  compensation  for  loss  of 
of  work  for  the  remainder  of  her  time  is  erroneous,  when  the  value  of 
life,  it  was  held  that  evidence  that  she  the  time  lost  is  neither  alleged  nor 
had  a  separate  business  was  properly  proved.  Texas,  etc.,  R.  Co.  v.  Big- 
admitted,  although  no  claim  for  dam-  nam  (Tex.  Civ.  App.  1895),  3^  S.  W. 
ages  for  loss  of  time  from  business  was  Rep.  254 ;  Internationa],  etc.,  R.  Co.  9. 
set  up  in  the  petition.  Simcock,  81  Tex.  503 ;  Britton  v.  Grand 

1.  Slaughter  v.  Metropolitan  St.  R.  Rapids  St.  R.  Co.,  90  Mich.  IC9;  Duke 

Co.,  116  Mo.  269,  58  Am.   &   Eng.  R.  v,  Missouri  Pac.  R.Co.,  99  Mo.  347,  41 

Cas.  604.  Am.  &  Eng.  R.  Cas.  221. 

Siillieleiicy  of  Allegation. — In  an  ac-  iBjvry  Hooessarlly  importliig  Loss  of 

tion  for  personal  injuries,  where  the  Time. — In  Chicago  City  R.  Co.  v.  Hast- 

petition  alleged  that  ''the  plaintiff  be-  ings,  35  III.  App.  434,  it  was  held  proper 

came  sick,  sore,  and  lame,  and  so  con-  to  instruct  the  jury,  in  estimating  dam- 

tinned  for  along  time,  and  is  not  yet  fully  ages,  to  consider  the  loss  of  time  to  the 

recovered  therefrom,  during  all  of  which  plaintiff    occasioned    by    the    injury, 

the  plaintiff  thereby  suffered  great  pain  although    there    was    no     allegation 

and  was  thereby  prevented  from  per-  or    direct   proof    in    regard    thereto, 

forming  his  lawful  business,"  it  was  where  the   injury  suffered  necessarily 

held  that  such  an  allegation  was  suffi-  imports    the    loss    of  time.      Follow- 

cient  to  sustain  an  allowance  for  dam-  in£r    Chicago    v,    Sheehan,    113     111. 

ages  for  loss  of  time.    Meier  v.  Shrunk,  650. 

79  Iowa  22.  Nomlmal  DamagM. — In  an  action  for 

Oharaeter  of  Ocevpatloii. — If  the  peti-  personal  injuries,  where  loss  of  time  is 

tion  claims  damages  for  loss  of  time  claimed  as  an  item  of  damage,  if  the 

for    injuries  causing  permanent  disa-  plaintiff  fails  to  prove  the  value  of  the 

bility,  it  is  not  necessary  that  it  allege  time  lost,  or  facts  upon  which  an  esti- 

the  character  of  the   plaintiff's  occu-  mate  of  such  value  can  be  founded,  only 

pation  and  the   particulars  as   to  his  nominal  damage  for  that  item  can  be 

earnings,   to   authorize  the   introduc-  given.     Staal  v.  Grand  St.,  etc.,  R.  Co., 

tion  of  evidence  showing  his  occupa-  107  N.  Y.  625,  31  Am.  &  Eng.  R.  Cas. 

tion  and   the  extent  of   his  earnings.  21,  following  Leeds   v.   Metropolitan 

Flanagan  v,  Baltimore,  etc.,  R.  Co.,  83  Gas-light  Co.,  90  N.  Y.  26. 

758  Volume  V. 


Aetitfiif  for  Ftononal  Iidviai.       DAMAGES.    Aetiani  for  I^JutIm  to  Infoati. 

element  of  damages,  since  such  suffering  is  inseparably  connected 
with  and  attends  personal  injuries.^ 

4.  Aetioni  for  XqjurieB  to  InfiEUits — a.  Generally. — ^in  Aotioiii  i»j 
PiitBti  for  personal  injuries  to  a  child,  in  order  to  recover  for  the 
prospective  earnings  of  the  child  during  his  minoritv  there  must 
be  an  allegation  of  special  damage  in  regard  thereto.^  And  upon 
failure  to  make  such  claim,  the  parent  can  only  recover  from  the 
time  of  the  injury  up  to  the  time  of  trial.' 

In  an  Aflttoi  bythA  Child  Hhuelf  no  such  allegation  is  required,  for  in 
such  case  the  injury  to  his  person  is  the  gravamen  of  the  offense, 
and  the  damages  are  to  be  measured  by  the  extent  of  that  injury.^ 

1.  McCoy  V,  Milwaukee  St.  R.  Co.,  Such  damages  are  Implied  by  law  and 

88  Wis.  56;    Stewart    v.    Ripen,    18  need  not  be  specially  alleged."     CiV- 

Wis.  584;  Chicago  v.  McLean,  133  111.  ing   Curtis    v.    Rochester,    etc,    R. 

148 ;  Robinson  v,  Marino,  3  Wash.  441 ;  Co.,  18  N.  Y.  534,   7c  Am,  Dec.  258 ; 

Caldwell  v.  Central  Park,  etc.,  R.  Co.,  Tyson  v.  Booth,  100  Mass.  358. 

7  Misc. Rep.  (N.  Y. C.  PI.)  67;  Curtis  Buflinniif  TettebeBndnrad.— In Schu- 

V.  Rochester,  etc.,  R.  Co.,  18  N.  Y.  53^,  ler  v.  Third  Ave.  R.  Co.,  i  Misc.  Rep. 

75  Am.  Dec.  258 ;  Brown  v.  Hannibal,  (N.Y.  C.  PI.)  351,  it  was  held  that  a  gen- 

etc.,   R.  Co.,  99  Mo.  ^8 ;  Gronan  v,  eral  allegation  of  damages  entitled  the 

Kukkuck,  59  Iowa  18 ;  Tyson  v.  Booth,  plaintiff  to  recover  not  only  for  the 

100  Mass.  358.  pain  and  suffering  endured  up  to  the 

In  an  action  for  personal  injuries,  time  of  the  trial,  but  for  such  as  jret 

where  the  declaration  alleged  that  the  remained    to    be    endured.     See  also 

plaintiff    ''suffered    great    pain    and  Curtis  v.  Rochester,  etc.,R.Co^  18  N.Y. 

agony,"  such  averment  was  held  sufB-  534,  affirming  30  Barb.  (N.Y.)  38a; 

ciently  broad  to  cover  any  injury  to  the  Feeney  v,  I^ng  Island  R.  Co.,   116 

mind  that  resulted  from  the  injury  to  N.  Y.  375. 

the  body.  Chicago  v.  McLean,  133  Mimnliig  of  T«rm. — **  Mental  agony  " 
III.  148.  speciiied  in  a  petition  for  personal  in- 
Special  damages  are  such  as  really  juries  includes  terror  and  fright.    San 


take  place,  and  are  not  implied  by    Antonio,  etc.,  R.  Co.  v,  Corley  (Tex. 

jed.    Civ.  App.  1894),  36  S.  W.  Rep.  90^ 
Facts,  however,  which  are  necessarily        2.  Dunn  v.  Cass  Ave.,  etc.,  K.  Co 


law,  and   must  be    specially  alleged.    Civ.  App.  1894),  36  S.  W.  Rep.  903. 


implied  from  those  alleged  need  not  be  31  Mo.  App.  188;  Matthews  v.  Mis- 
stated. And  in  Brown  v.  Hannibal,  souri  Pac.  K.  Co.,  36  Mo.  App.  84; 
etc.,  R.  Co.,  99  Mo.  318,  it  was  held  Gilligan  v.  New  York  etc.,  R.  Co.,  i 
that  since  physical  pain  and  mental  E.  D.  Smith  (N.  Y.)  461. 
anguish  usually,  and  to  some  extent  Thus  in  Dunn  v,  Cass  Ave.,  etc.,  R. 
necessarily,  flow  from  or  attend  bodily  Co.,  31  Mo.  App.  306,  the  court  said: 
injuries,  die  jury  might  infer  them  «"It  seems,  therefore,  important,  in  any 
from  the  facts  alleged,  and  that  where  case  where  a  father  sues  for  damages 
bodily  injuries  are  alleged  in  the  peti-  sustained  b^  him  in  consequence  of  a 
tion,  and  proved,  the  plaintiff's  physi-  personal  injury  to  his  minor  child,  for 
cal  pain  and  mental  anguish  are  pro-  him  to  lay  the  damages  specially  and 
per  elements  of  damage,  though  not  to  prove  them  as  laid,  for  such  dam- 
stated  in  the  petition.  ages  are  obviously  special  damages, 
DamagM  Implied  b7  Iav. — In  Robin-  smce  no  damages,  as  a  mere  conclusion 
son  V.  Marino,  3  Wash.  441,  the  court  of  law,  can  be  said  to  accrue  to  him 
said :  ^'  It  is  a  well-settled  principle  of  from  such  an  injury."  Distinguish' 
law  that  damages  which  are  the  natural  ing  Nagel  v.  Missouri  Pac.  R.  Co.,  75 
and  necessary  result  of  an  injury  need  Mo.  653;  Frick  v.  St.  Louis,  etc.,  K. 
not  be  specially  pleaded.    The  plaintiff  Co.,  75  Mo.  543. 

had  a  right,  under  the  allegations  of  8.  Gillimn   v.   New   York,  etc.,  R. 

the  complaint,  to  recover  a  fair  compen-  Co.,  i  E.  D.  Smith  (N.  Y.)  453. 

sation  for  all  the  direct  and  obvious  re-  4.  Gilligan  v.  New  York,  etc.,  R. 

suits  of  the  injuries  received,  including  Co.,  i  £.  D.  Smith  (N.  Y.)  401. 

physical    pain    and    mental    anguish.  In  an  action  by  a  father  to  recover 
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b.  Loss  OF  Service. — It  also  seems  necessary  that  the  plaintiff 
allege  that  the  child  was  his  or  her  servant,  and  that  by  reason  of 
the  injury  the  plaintiff  was  deprived  of  the  child's  services.^ 

la  Aetioni  for  DmAl — In  cases  of  death  resulting  from  personal 
injuries,  damages  for  the  loss  of  prospective  earnings  are  special 
in  their  character,  and  must  be  specially  pleaded.' 

XI7.  AcTion  IDS  False  iMPBiBonEHT. — So,  in  actions  for  false 
imprisonment,  matters  of  special  damage  must  be  specially 
pleaded.'    But  the  recovery  in  an  action  for  false  imprisonment 

damages  for  injuries  to  his  son,  where  consequence  of  the  same,  does  not  make 
it  was  averred  in  the  petition  that  the  the  suit  an  action  to  recover  for  homi- 
plaintiff  had  lost  all  services  of  his  son  cide,  under  the  provision  of  section 
from  the  time  of  the  injury,  and  that  3971.  The  foundation  of  the  plaintiff's 
the  loss  of  services  was  caused  by  the  action  in  such  a  case  is  to  recover  dam- 
negligence  of  the  defendant's  servants,  ages  for  the  loss  of  the  services  of  her 
etc.,  it  was  held  that,  notwithstanding  son  and  not  for  the  homicide.  Chick  v, 
the  fact  that  he  said  the  injuries  to  his  Southwestern  R.  Co.,  57  Ga.  359b 
son  were  permanent,  the  failure  to  And  in  California  it  is  held  that,  in 
allege  that  bv  reason  thereof  he  had  an  action  hj  a  father  for  the  death  of 
incurred  the  loss  of  the  boj's  services  his  child,  failure  to  aver  the  loss  of 
during  the  period  of  his  minority,  or  in  services  of  the  child  does  not  render 
any  form  to  indicate  that  he  claimed  for  the  complaint  defective,  since  such  is 
such  loss,  would  prevent  his  recovery  the  natural  and  necessary  sequence  of 
therefor.  Gilligan  v.  New  York,  etc.,  the  death.  Morgan  v.  Southern  Pac. 
R.  Co.,  I  E.  D.  Smith  (N.  Y.)  461.  In  R.  Co.,  95  Cal.  520.  See  also  article 
an  action  by  the  boy  himself  no  such  Death  by  Wrongful  Act. 
averment  would  be  necessary,  for  in  8.  Pennsylvania  Co.  v,  Lilly,  73  Ind. 
such  an  action  the  injury  to  his  person  2C2;  Hurst  v,  Detroit  City  R.  Co.,  84 
is  the  gravamen  of  the  action,  and  the  Mich.  546 ;  Perry  v.  Georgia  R.,  etc., 
damages  ought  to  be  measured  by  the  Co.,  85  Ga.  193.  See  also  Smith  v, 
extent  of  that  injury.  Lincoln  v.  Sara-  Alabama  East,  etc.,  R.  Co.,  84  Ga. 
toga,  etc.,  R.  Co.,  2%  Wend.  (N.  Y.)435,  183,  approving-  Chick  v.  Southwest- 
citing  Gilligan  v.  New  York,  etc.,  K.  em  R.  Co.,  57  Ga.  357;  Ford  v,  Mon- 
Co.,  I  E.  D.  Smith  (N.  Y.)  461.  roe,  20  Wend.  (N.  Y.)  310.    See  article 

1.  Matthews  v,  Missouri  Pac.  R.  Co.,  Death  by  Wrongful  Act. 

a6  Mo.  App.  75 ;  Dunn  v.  Cass  Ave.,  In  an  action  on  the  case  for  negli- 

etc.,  R.  Co.,  31  Mo.  App.  188.  gence  in  driving  a  carriage,  whereby 

Failvra  to  Allege  tliat  Oblld  Waa  Senr-  the  son  of  the  plaintiff  was  run  over 
ant. — In  Matthews  v.  Missouri  Pac.  and  killed,  it  was  held  that  the  loss 
R.Co.,  36  Mo.  App.  84,  on  the  authority  of  service  of  the  child,  and  expense 
of  Dunn  v,  Cass  Aye.,  etc.,  R.  Co.,  2\  occasioned  by  the  sickness  of  the  plain- 
Mo.  App.  188,  the  court  held  that  in  an  tiff's  wife,  caused  by  the  shock  to  her 
action  by  a  mother  for  personal  injuries  maternal  feelings,  were  proper  items 
toherson,  a  failure  of  the  petition  to  al-  of  damage;  the  same  being  laid  as 
lege  that  the  child  was  a  servant  of  the  special  damage  in  the  declaration, 
plaintiff  at  the  time  of  injury  renders  Ford  v.  Monroe,  3o  Wend.  (N.  Y.)  3io. 
the  petition  defective  as  stating  no  8.  Rising  v.  Granger,  i  Mass.  49; 
ground  for  recovering  damages  in  re-  Strang  v.  Whitehead,  13  Wend.  (N. 
spectto  the  loss  of  services.  Y.)64;  Boyce  v.  Bayliffe,  i   Campb. 

Aotlon  for  HOmloide. — In  an  action  58;    Brown    v,    Cummines,    7   Allen 

brought  to  recover  damages,  as  pro-  (Mass.)    507 ;    Hart   v,  Evans,  8  Pa. 

vided  by  section  3690  of  Georgia  Code,  St.  31 ;  Pettit  v.  Addington,  Peake  N.  P. 

for  the  loss  of  the  services  of  plaintiff's  63 ;  Lowden  v.  Goodrick,  Peake  N.  P. 

son  in  consequence  of  an  alleged  tort  46 ;  Atchison,  etc.,  R.  Co.  v.  Rice,  36 

committed  by  the  defendant,  the  fact  Kan.  603. 

that  the  plaintiff  alleges  in  her  decia-  Where  a  declaration  for  false  impris- 

ration,  as  showing  the  aggravated  char-  onment  alleged  as   damages  that  the 

acter  of  the  tort»  that  her  son  died  in  "  plaintiff  was  greatly    hindered    and 
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will  not  be  limited  to  nominal  damages,  although  there  is  no  alle- 
gation or  proof  of  special  damage,  but  in  such  cases  the  jury  may 
give  such  general  damages  as  the  circumstances  warrant.^ 

XT.  ACTI0H8  AOAnrsT  CASBIEB8— 1.  General  Daniages.— The  rules 
of  pleading  relating  to  damages  remain  the  same  in  this  class  of 
actions,  and  under  the  general  ad  damnum  clause  the  plaintiff 
may  recover  all  damages  not  special  in  their  character.^ 

2.  Special  Damages. — In  order  to  warrant  a  recovery  for  the 
latter  class,  however,  they  must  be  specifically  set  out  in  the 
complaint.' 

prevented  from  performing  and  trans-  1.  Josseljn  v,  McAUister,  aa  Mich, 

acting  his  business,*' *' and  trom  engag-  300;  Page  v,  Mitchell,   13   Mich.  63. 

ing  and  embarking  in   other  business  See  also  Te£Pt  v.  Windsor,  17   Mich, 

which  he  might  and  would  otherwise  4S6.     See  also  article  False  Impris- 

embark   in,"  evidence  was  introduced  onment. 

as  to  the  nature  of  the  plaintifiF's  busi-  2.  See  supra,  XIII.  Actions  for  Per- 

ness  and  that  he  had  been  applied  to,  to  sonal  Injuries ;  and  XI.  Damages  for 

go  outside  of  the  county  alter  the  ar-  Breach  of  Contracts,    See  also  article 

rest.    It  was  held  that  the  averments  Carriers,  vol.  3,  p.  847. 

of  the  declaration  did  not  warrant  the  8.  Missouri,  etc.,  R.  Co.  v,  Dawson 

evidence  of  special  damage.     Fuller  v.  (Tex.  Civ.  App.  1895),  39  S.  W.  Rep. 

Bowker,  11  Mich.  ao4,  cited  in  Wood  1106;  Gulf,  etc.,  R.  Co.  v.  Hurley,  74 

V,  Rice,  24  Mich.  423.  Tex.  593 ;  Gulf,  etc.,  R.  Co.  v.  Sparger 

Bzpenses  In  Getting  Bid  of  Arreat.—  (Tex.  Civ.  App.  1895),  3^  S.  W.  Rep. 

Evidence  of  the  value  of  the  services  49 ;    Gulf,  etc.,  R.  Co.  v.  Adams,   3 

of  an  attorney  in  getting  rid  of  an  il-  Tex.  App.  Civ.  Cas.,  §  422 ;  New  Or- 

legal  arrest  is  not  admissible  in  an  ac-  leans,  etc.,  R.  Co.  v.  Moore, 40  Miss.  43 ; 

tion  for  false  imprisonment,  where  such  Hunter  v.  Stewart,  47  Me.  419;  Laing 

expenses  are  not  specially  laid  in  the  v.  Colder,  8  Pa.  St.  479. 

declaration,  since  they  are  not  the  legal  In  a  suit  against  a  common  carrier 

and  natural    consequence  of  the  act  for  not  carrying  a  party  according  to 

complained  of.     Strang  v.  Whitehead,  contract,  the  allegation  of  a    breach, 

13  Wend.  (N.  Y.)  64.  whereby  the  plaintiff  was  subjected  to 

Inanfllolent  Food. — In   an   action  for  great  inconvenience  and  injury,  is  not 

false  imprisonment,  the  evidence  that  an  allegation  of  special  damage.    Rob- 

the  plaintiff  was  stinted   in  his  food  erts  v,  Graham,  6  Wall.  (U.  S.)  578. 

when  confined,  and  has  suffered  in  his  ^eetment  ftom  Train. — In  an  action 

health    thereby,    cannot    be    received  for  assault  and  battery  committed  by  a 

without  beingspecially  alleged,  because  conductor's  ejecting  plaintiff  from  the 

these  things  do  not  necessarily  result  train,  plaintiff  was  permitted  to  prove 

from    illegal     confinement.     Hart     v.  that  subsequent  to  the  alleged  assault 

Evans,  8  Pa.  St.  21,   quoting  Lowden  and  ejectment  he  was  arrested  by  an 

V,  Goodrick,  Peake  N.  P.  46.  officer  without  warrant,  at  the  instance 

nineis  on  Account  of  Arreat. — So,  in  of  said  conductor,  and  placed  in  jail ; 

order  to  recover  for  illness  on  account  it  was  held  that  such  evidence  was  not 

of  the  arrest,  it  must  be  alleged  in  the  admissible,  because  said  arresting  and 

complaint.    Atchison,  etc.,  R.  Co.  v,  imprisonment  were  not  alleged  m  the 

Rice,  36  Kan.  603 ;  Pettit  v.  Adding-  pleadings  as  counts  for  damages.  Gulf, 

ton,  Peake  N.  P.  62.  etc.,   R.  Co.  v.  Adams,  3  Tex.   App. 

Losa  of  Ai»polntment  to  Oflloo. —  In  Civ.  Cas.,  f  422. 
Boyce  v.  Bayliffe,  i  Campb.  58,  it  was  In  an  action  for  damages  by  a  pas- 
said  to  have  been  held  that,  in  an  ac-  senger  for  wrongful  ejectment  from  a 
tion  for  false  imprisonment  with  the  railroad  train,  he  may  claim  and  re- 
allegation  that  the  plaintiff  thereby  lost  cover  special  damages  for  expenses 
an  appointment  to  office,  he  could  not  necessarily  incurred  ''for  telegrams 
recover  for  the  loss,  because  it  was  too  necessary  to  inform  his  family  and  busi- 
remote.  Quoted  in  Brown  v.  Cum-  ness  associates  of  his  whereabouts,'' 
mings,  7  Allen  (Mass.)  507.  but  under  such  an  avennent  and  claim 
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Written  OUlm  for  DamagM. — Contracts  of  shipment  frequently  con. 
tain  stipulations  that  notice  in  writing  of  the  claim  for  damages 
shall  be  given,  and  in  those  cases  such  notice  is  a  condition  pre- 
cedent to  the  right  to  sue.^ 

he  cannot  prove    or  recover  on   the  tiff  was  not  entitled  to  recover  such 

price  of  a  telegram  sent  to  his  brother  damages,  unless  at  the  time  of  making 

in  a  neighboring  cltj,  requesting  him  the  contract  the  defendant  had  knowl- 

to  attend  to  a  matter  of  urgent  busi-  edge  of  the  facts  which  would  reasona- 

ness,  which  his  enforced    delay    pre-  bljr    make    it    probable  that  delay  in 

vented  him  from  attending  to  in  per-  performing  the  contract  would  result  in 

son,  there  being  no  evidence  that  his  such  damages;  and  where  there  was  no 

brother  was  a  member  of  his  familv  or  allegation  of    such  knowledge  on  the 

connected     in     business    with     him.  part  of  the  defendant,  no  cause  of  ac- 

Alabama  G.  S.  R.  Co.  v»  Tapia,  94  tion  is  shown.    Ligon  v.  Missouri  Pac. 

Ala.  226.  R.  Co.,  3  Tex.   App.  Civ.  Cas.,  $  i. 

LoM  of  Tlma. — In  an  action  against  a  So  the   allegation    that    the    plaintiff 

carrier  for  ejection  from  the  train,  evi-  notified    the  defendant's    agents,  four 

dence  as  to  loss  of  time  is  inadmissible  days  after  shipment  of  the  freight,  of 

where  the  complaint  alleeed  damages  the  importance  of  its  immediate  deliv- 

only  for  injuries,  doctor's  fees,  and  the  ery,  cannot  fail  to  make  the  defendant 

costs  incurred  on  account  of  the  delay,  liable  for  such  damages,  since  the  fact 

Missouri,   etc.,    R.    Co.    v,    Dawson  which   would    render    probable    such 

(Tex.  Civ.  App.  1895),  29  S.  W.  Rep.  special  damages  must  have  been  within 

1 106.    And  so  an  instruction  to  such  the  knowledge  of  the  defendant  at  the 

effect  was  held  erroneous.    Gulf,  etc.,  time  of  entering  into  the  contract. 

R.  Co.  V,  Sparger  (Tex.  Civ.  App.  Flnanelal  Bmbarrasament. — In  an  ac- 

1895),  32  S.  W.  Rep.  49.  tion    against   a    common    carrier    for 

Harah  and  AbnaiTe  Language. — Nor  negligence  in  breaking  the  plaintiff's 

can  a  recovery  be  had  for  harsh  and  arm,  the  declaration  being  of  damages 

abusive  language  used  by  a  brakeman  arising  from  pain,  loss  of  time,    and 

in  ejecting  the  plaintiff  from  the  train,  expense,  evidence  as  to  the  number  of 

unless  they  are  specifically  claimed  in  the  plaintiff's  family,  and  that,  in  con- 

the  complaint.    Alabama  G.  S.  R.  Co.  sequence  of    this    injury,   he    became 

V.  Tapia,  94  Ala.  226.  embarrassed,    was    properly    rejected 

Dlnaaa  of  Flalntlfl'a  Family. — In  an  when  an  allegation  of  special  damages 

action  for  being  put  off  the  defendant's  was  not  made  in  the  complaint.   Laing 

train,  and    alleging   fatigue,  distress,  v.  Colder,  8  Pa.  St.  479. 

and  pain  of  mind,  etc.,  evidence  as  to  Money  Expended. — In  an  action  for 

the  illness  of  the  plaintiff's  child  as  an  damages  against  a  railroad  company  to 

element    of   damage    is  inadmissible,  recover  the  value  of  property,  evidence 

since  such  fact  should  be  specifically  that  the  plaintiff  expended  a  certain 

alleged  in  order  to  warrant  a  recovery  amount  for  clothing,  shoes,  etc.,  occa- 

therefor.    Gulf,  etc.,  R.  Co.  v.  Hurley,  sioned  by  the  loss  of  the  trunk,  was  not 

74  Tex.  593.  admissible,  since  the  action  was  to  re- 

DeUy  In  DellTary  of  Freiglit. — In  a  cover  damages  for  the  breach  of  con- 
suit  to  recover  damages  for  delay  in  tract  and  no  special  damages  were  al- 
the  delivery  of  freight,  it  was  alleged  leged  in  the  complaint.  New  Orleans, 
that,  in  consequence  of  the  delay,  etc.,  R.  Co.  v.  Moore,  40  Miss.  43. 
twenty  laborers  of  the  plaintiff's  were  impaired  Prospeet  of  Marrlago. — ^In 
idle  and  he  was  compelled  to  pay  three  an  action  against  a  carrier  for  negli- 
dollars  a  day  to  each  during  such  time,  gence,  whereby  the  plaintiff  received 
and  eighteen  dollars  for  telegraphing,  great  bodily  injury,  damages  on  ac- 
etc.  It  was  held  that  the  wages,  etc.,  count  of  plaintiff's  prospect  of  mar- 
constituted  special  damages  such  as  riage  being  •  impaired  by  the  injury 
would  not  ordinarily  be  the  natural  and  cannot  be  recovered  unless  specially  al- 
direct  consequence  of  the  alleged  delay  leged.  Hunter  v,  Stewart,  47  Me.  419. 
andsuchascouldnot  reasonat>lybecon-  1.  Missouri  Pac  R.  Co.  v,  Scott,  2 
sidered  as  having  been  within  the  con-  Tex.  App.  Civ.  Cas.,  §  324;  Texas,  etc., 
templation  of  the  parties  at  the  time  of  R.  Co.  v.  Scrivener,  2  Tex.  App.  Civ. 
making  the  contract,  hence  the  plain-  Cas.,  %  328;  Texas,  etc,  R.  Co.  v.  Hamm, 
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S.  Katten  of  AggravatioiL — So,  in  an  action  against  a  common 
carrier  for  not  stopping  at  a  station  for  passengers,  whereby  the 
plaintiff  was  injured,  it  may  be  shown  in  aggravation  of  damages 
fhat  he  was  in  a  delicate  state  of  health,  and,  consequently,  more 
severely  injured,  without  alleging  the  same  in  the  declaration.^ 

ZVI  Slahbebavb  Ijbbl — 1.  Generally. — In  every  case  where 
a  person  has  suffered  loss  by  the  malicious  defamation  of  another, 
he  may  have  an  action  for  damages.^ 

2.  Ofeneral  Allegation  of  Damage  —  a.  Generally. — In  many 
instances,  where  the  immediate  tendency  of  the  defamation  is  to 
produce  injury,  there  is  a  presumption  of  law  as  to  the  injurious 
effect  of  the  language,  and  that  the  character  of  the  person  assailed 
has  been  damaged,  and  in  such  cases  a  right  of  action  is  conferred 
without  requiring  an  allegation  of  special  loss  or  damage.' 

a  Tex.  App.  Civ.  Cas.,  §  496;  Gulf,  etc.,  Thus,  in  an  action  for  slander,  it  is 

R.  Co.  V,  V ork,  2  Tex.  App.  Civ.  Cas.,  sufficient  to  state  and  aver  that  the  de- 

§  814;  Gulf,  etc.,  R.  Co.  V,  Maetze,  a  fendant  called  the  plaintiff  a  thief,  with- 

Tex.  App.  Civ.  Cas.,  §  634.  See  article  out  averring  that  thereby  the  character 

Conditions   Prbckdbnt,  vol.  4,   p.  of  the  plainti£P  was  injured,  because 

626.  the  law  implies  and  intends  such  in- 

1.  Helm  V.  M'Caughan,  33  Miss.  17,  jury  and  damage  to  follow  the  act  com- 

66  Am.  Dec.  600.    See  supra^  III.  Mat-  plamed  of.     Hart  v.  Evans,  8  Pa.  St.  21, 

iera  in  Aggravation  of  Damages,  quoting  Craft  v.  Boite,  i  Saund.  243^, 

InooiiTtiilMioa. — An  allegation  in  a  note  5 ;  i  Chitty*s  Pldg.  385. 

petition,  in  an  action  for  damages  for  In  Stone  v.  Cooper,  2  Den.  (N.  Y.) 

injuries  caused  bjr  the  derailment  of  a  290,   the  court  said :     *<  To  sustain  a 

train,  that  bj  the  derailment  the  plain-  private  action   for   the  recovery  of  a 

tiff  was  put  to  great  inconvenience  and  compensation  in  damages  for  a  false 

delay;  that  he  was  expected  at  a  cer-  and    unauthorized      publication,    the 

tain  place  at  a  certain  day,  but  was  plaintiff    in   such   action    must  either 

unable  to  reach  it ;  that  the  weather  aver  and  prove  that  he  has  sustained 

was  bitterly  cold,  and  the  place  of  ac-  some  special  damage  from  the  publica- 

cident  was  not  near  any  house,  and  he  tion  of  the  matter  charged  against  him, 

was  forced  to    walk    to    a    town  for  or  the  nature  of  the  charge  itself  must 

shelter  and  suffered  greatly  thereby ;  be  such  that  the  court  can  legally  pre- 

and  that,  by  reason  of  said  inconven-  sume  he  has  been  degraded  in  the  esti- 

ience  and  delay,  he  was  damaged  to  mation  of  his  acquaintances,  or  of  the 

the  sum  of,  etc.,  is  too  indefinite  to  public,  or  has  suffered  some  loss,  either 

warrant  the  recovery  of  any  sum  for  in  his  property,  character  or  business, 

inconvenience.    Missouri  Pac.  R.  Co.  or  in  his  domestic  or  social  relations, 

V.  Mitchell,  75  Tex.  77,  41  Am.  &  Eng.  in  consequence  of  the  publication  of 

R.  Cas.  224.  such  charge."    Quoted  in  Caldwell  v. 

S.  Birch    v,   Benton,    26    Mo.    158;  Raymond,  2  Abb.  Pr.  (N.  Y.  Supreme 

Am.   &  Eng.  Ency.   Law,  tit.   Libel  Ct.)  197. 

AND  Slandsr.  Where  the  petition  alleged  that  the 

IkUUT  In  Law  or  Fact. — To  maintain  publication  was  a  libel  on  the  plain- 
an  action  for  slander  the  consequence  tiffs*  good  name  and  credit,  and  that 
of  the  words  spoken  must  be  to  occa-  by  reason  thereof  they  were  forced  to 
sion  some  injury  or  loss  to  the  plaintiff  suspend  their  business  to  their  dam- 
either  in  law  or  fact;  an  averment  of  age  in  the  sum  of  fifteen  hun- 
special  damage  will  show  injury  in  dred  dollars,  it  was  held  that  the 
fact,  and  the  averment  of  the  speaking  damages  claimed,  and  the  evidence 
of  the  words  actionable  per  se  will  to  show  loss  of  trade,  were  such  dam- 
show  injury  in  law.  Abrams  v,  Foshee,  ages  as  flowed  directly  from,  and  were 
3  Iowa  27A.  the  necessary  results  of,  the  publica- 

t.  See  Am.  and   Eng.  Encyc.  Law,  tion,  and  such  evidence  was  permissible 

tit  LiBBL  and  Slandbiu  as  to  general  damages  under  the  all^ga- 
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b.  Words  Actionable  Per  Se. — ^Where  the  defamatory  words 
are  actionable  per  se,  the  plaintiff  may  recover  under  the  general 
allegation  all  damages  which  necessarily  result  therefrom.^    Thus, 

tions  in  the  petition.   Mitchell  v.  Bred-  defame  the  character  of  the  plaintiff, 

street  Co.,  1 16  Mo.  336.  special  damage  need  not  be  alleged,  if 

UnnoeeMaxy  to  Atot  that  Dama^o  the  acts  charged  are  such  that  their 
Followed  Baeh  Act. — Where  thedeclara-  natural  and  necessary  consequence  is 
tion  alleged  that  the  defendants  had  sent  to  injure  the  plaintiff.  Rice  t^.  Cool- 
out  circulars  and  done  other  acts  affect-  idge,  i3i  Mass.  593. 
ing  the  plaintiff's  credit  and  business  1.  Alabama, — fohnson  v,  Robertson, 
reputation,  it  was  held  unnecessary  to  8  Port.  (Ala.)  486. 
allege  that  damage  followed  from  each  California, — Butler  v.  Howes,  7 
act  in  the  series,  or  that  each  act  was  Cal.  80. 

successful   in  effecting  the   particular  Florida. — Montgomery  v,  Knox,  33 

purpose  sought.     Oliver  v,  Perkins,  93  Fla.  595. 

Mich.  304.  Iowa. — Hicks  v.  Walker,  3  Greene 

Vatural  Purport  of  Words  mjurioiu. —  (Iowa)  440 ;  Parker  v.  Lewis,  3  Greene 

In  Caldwell  z;.  Raymond,  3   Abb.  Pr.  (Iowa)  311. 

(N.   Y.   Supreme  Ct.)  197,  the  court  Maryland. — Newbold  v,  Bradstreet, 

said :  *'The  law  in  this  state  is  now  57  Md.  38. 

well  settled  that  when  the  court  can  Massachusetts. — Chaddockf.Briggs, 

discern  an  injurious  meaning    in  the  13  Mass.  348. 

plain  and  natural  purport  of  the  pub-  Michigan. — Newman    v.    Stein,    75 

lication  itself  some  damage  is  to  be  Mich.  ao3  ;  Hanej  Mfg.  Co.  v.  Perkins, 

presumed;   but  when    the    words  are  78  Mien,  i;  Burt-z;.  AfcBain,  29  Mich, 

not,  in  their  natural  and  obvious  con-  364. 

struction,  injurious,  the  plaintiff  must  Missouri. — Birch  v.  Benton,  36  Mo. 

aver  and  prove  special  damage."     JFol-  153. 

/iwwiWStone  V.Cooper, 3  Den.  (N.  Y.)  New  Tork. — Terwilliger  v.  Wands, 

399;  Bennett  v.  Williamson,  4  Sandf.  17  N.  Y.  54,  73  Am.  Dec. 430,  affirming 

(N.  Y.)  60.  Terwilliger  v.  Wands,  25  Barb.  (N.  Y.) 

**In  Kelly  v.  Partington,  5  B.  &  Ad.  313 ;  Herrick  v.  Lapham,  10  Johns.  (N. 
645,  27  E.  C.  L.  144,  which  was  an  ac-  V.)  281 ;  Knickerbocker  L.  Ins.  Co. 
tion  for  slander,  the  words  in  the  dec-  v,  Ecclesine,  43  How.  Pr.  (N.  Y.  Super, 
laration  were,  'She  secreted  u.  6^.  Ct.)  201;  Smith  v.  Ottendorfer  (Su- 
under  the  till,  stating  these  are  not  preme  Ct.),  3  N.  Y.  St.  Rep.  187. 
times  to  be  robbed.'  It  was  alleged  as  North  Carolina. — Ingram  v.  Law- 
special  damage  that  by  reason  of  the  son,  6  Bing.  N.  Cas.  312,  37  E.  C. 
speaking  of  the  words  a  third  person  L.  350. 

refusedtotake  the  plaintiff  into  service.  (jhio. — Malone  t^.  Stewart,  15  Ohio 

The  plaintiff  recovered    one    shilling  330. 

damages,  and  the  defendant  obtained  a  In  Birch  v.  Benton,  26  Mo.  158,  the 
rule  fffji' for  arresting  the  judgment  on  court  said:  'Mn  every  case  where  a 
the  ground  that  the  words,  taken  in  person  suffers  loss  by  the  malicious  def- 
their  grammatical  sense,  were  not  dis-  amation  of  another,  he  may  have  an 
paragmg  to  the  plaintiff  and,  therefore,  action;  and  in  many  instances,  as  the 
that  no  special  damage  could  result  immediate  tendency  of  the  slander  is 
from  them.  Denman,  Ch.  J.,&aid:  *The  to  produce  injury,  the  law  considers 
words  do  not  of  necessity  import  any-  the  speaking  of  words  that  impute  par- 
thing  injurious  to  the  plaintiff 's  charac-  ticular  offenses  as  injurious;  and,  pre- 
ter,  and  we  think  the  judgment  must  suming  that  the  person  whose  charac- 
be  arrested  unless  there  be  something  ter  is  assailed  is  damaged,  confers  the 
on  the  face  of  the  declaration  from  right  of  action  without  requiring  the 
which  the  court  can  clearly  see  that  allegation  or  proof  of  special  loss, 
the  slanderous  matter  alleged  is  in-  Such  words  are  called  actionable  of 
jurious  to  the  plaintiff.' "  Quoted  themselves ;  whilst  for  the  speaking  of 
in  Terwilliger  v.  Wands,  17  N.  others  the  party  aggrieved  must  aver 
Y.  61.  and  prove  special  damages." 

Subomlng  WltnoMOf  to  Defluno.— In  In   Johnson  v.  Robertson,  8  Port 

an  action  for  suborning  witnesses  to  (Ala.)486,  the  court  held  that  the  words 
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where  the  words  charge  some  punishable  offense,^  some  disgrace- 
ful disease,^  or  were  spoken  of  a  person  in   relation  to  some 

being  actionable  in  themselyefi,  it  was  declaration.    Cheslej  v,  Tompson,  137 

not  necessarj  to  lay  special  damage,  Mass.  137. 

but    no   evidence   of  special   damage  1.  Montgomery  v.  Knox,  a^Fla.  595; 

could    be    received    unless    specially  Fleming    v.    Albeck,     67     Cal.     aa7; 

averred  in  the  declaration.  Georgia    v,    Kepford,  45     Iowa     51; 

Flalntifr  Not  Confined  to  Nominal  Dun-  Parker  v,  Lewis,  2  Greene  (Iowa)  311 ; 
agea. — In  an  an  action  for  libel  it  was  Cleveland  v,  Detweiler,  18  Iowa  299. 
alleged  for  error  that  the  judge  refused  Without  averment  and  proof  of  spe- 
to  charge  that,  unless  the  jury  should  cial  damage,  sa3rs  Shaw,  C.  ].,  the 
find  that  the  publication  complained  of  plaintifif,  in  an  action  on  the  case  for 
occasioned  an  actual  injury  and  loss  of  slander,  must  prove  that  the  defendant 
trade  to  the  plaintiff,  then  under  the  uttered  language,  the  effect  of  which 
declaration,  which  alleged  only  such  was  to  charge  the  plaintiff  with  some 
injury,  the  plaintiff  could  recover  only  crime  or  offense  punishable  by  law. 
nominal  damages.  The  court  held  that  Dunnell  v,  Fiske,  11  Met.  (Mass.)  552, 
such  might  be  the  case  if  the  words  had  quoted  in  Pollard  v,  Lyon,  91  U.S.  232. 
not  been  actionable  per  se;  but  that  Chitty  remarks  that  ''thoush  it  ia 
being  so,  if  the  jury  found  that  the  usual,  in  an  action  on  the  case  K>r  call- 
publication  was  malicious  they  could  ing  the  plaintiff  a  *  thief,'  to  state  that 
not,  whatever  the  proof  as  to  the  influ-  by  reason  of  the  speaking  of  the  words 
ence  upon  business,  be  thus  limited  in  the  plaintiff's  character  was  injured, 
their  verdict.  Whittemore  v.  Weiss,  yet  that  the  statement  appears  unneces- 
33  Mich.  348.  Bary,  because  it  is  an  intendment  of 

Damages  Not  Confined  to  IndlTldnal  law  that  the  plaintiff  was  injured  br 

matances. — In  a  libel  suit,  under  the  the  speaking  of  such  words."    Chitty^ 

allegation  of  general  damages,  when  Pldg.  347,  quoted  in  Hicks  v.  Walker, 

the    issue    is,    what   damages  has  the  2  Greene  (Iowa)  442. 

plaintiff  suffered  generally,  in  the  com-  Removing  Landmarks. — In  Young  v. 

munity  where  he  is  known,  by  the  pub-  Miller,  3  Hill  (N.  Y.)  21,  it  was  held 

lication  of  the  libelous  article ;  and  not  actionable  fer  se  to  accuse  a  man  of 

what  has  he  suffered  in  individual  in-  removing  a  landmark,  since  such  of- 

stances,  where  those  who  have  known  fense  is    punishable    by    statute,  and 

him  have  treated  him  differently  from  there    was    no    need    to   aver   special 

what  they  did  before;  if  he  wishes  to  damage.    2  Rev. Stat. 605,  ((  32,40. 

recover  damages  in  the  latter  case,  he  2.  Perkins  v,  Mitchell,  31  Barb.  (N. 

must  allege  them.    McDuff  V.Detroit  Y.)  461   (Insanity);  He  wit  v.    Mason, 

Evening  Journal  Co.,  84  Mich.  5.  24  How.  Pr.  (N.  V.  Supreme  Ct.)  366; 

Mental    Suffering. —  Under     proper  Williams  v,  Holdredge,  22  Barb.  (N. 

pleadings  and  proofs,  the  plaintiff  may  Y.)  396.    See  also  Malone  v,  Stewart, 

recover  damages  for  all  actual  loss  and  15  Ohio  319. 

injuries    sustained,    including    mental  Inaanity. — Where  the  complaint  al- 

suffering  and  discomfort  arising  from  leged  the  publication  of  words  charg- 

the    public     disgrace    and     indignity  ing  the    plaintiff  with   being    insane, 

caused    by    the    slander.    Newman  v.  there  is  no  need  to  further  aver  any 

Stein,  75  Mich.  407.  special  damage  to  the   plaintiff,  since 

In  Chesley  v,  Tompson,  137  Mass.  the  degrading  and  injurious  effect  of 

137,    it    was    held   that    damages  for  such  a  charge  is  obvious  and  need  not 

mental    suffering    naturally    resulting  be  pointed  out.     Perkins  v,  Mitchell, 

from  the  publication  of  the  slander  are  31  Barb.  (N.  Y.)  461. 

not   special    damages  which  must  be  Calling  a  Person  a  Hennaphrodlte. — 

specifically  alleged    in  the  complaint.  In  Malone  v,  Stewart,  15  Ohio  320,  it 

See  also  Hastings  f.  Stetson,  130  Mass.  was  held  actionable  per  se  to  call  a 

76;  Mahoney  t;.  Belford,  132  Mass.  393;  woman  a  hermaphrodite,  without  alleg- 

Markham  v,  Russell,  12  Allen  (Mass.)  ing  special  damage.    This  decision  was 

573;  Marble  v.  Chapin,  132  Mass.  225.  not  based  upon   any    statute  making 

And  the  plaintiff  may  testify  to  such  such  words  actionable  per  j«,  but  it 

mental  suffering,  although  damages  for  seems  it  was  a  concession  to  the  hard- 

luch  suffering  are  not  alleged  in  the  ship  of  the  case. 
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profession,  occupation,  or  official  station,'  they  are  actionable 
per  se  and  there  is  no  need  of  an  allegation  of  special  damage.* 

Word!  Impoting  Want  of  Chastity. — Words  imputing  want  of  chastity 
to  a  female  were  not  actionable  per  se  at  common  law,  and 
required  an  allegation  of  special  damage.  In  most  of  the  states, 
however,  there  are  statutory  provisions  making  such  words  action- 
able/^r  sey  and  of  course,  in  such  cases,  the  allegation  of  special 
damage  is  unnecessary.' 

3.  Special  Damage — a.  Generally. — ^Wherever,  from  the  nature 
of  the  defamatory  words,  some  special  damage  has  resulted  to  the 
plaintiff,  he  may  maintain  an  action  for  recovery  upon  such 
ground.* 

b.  Words  Not  Actionable  Per  Se. — ^Where,  however,  the 
defamatory  words  are  not  actionable  per  se^  some  special  damage 
resulting  to  the  plaintiff  therefrom  must  be  specifically  set  forth 
in  the  declaration.^    The  special  damages  alleged  must  be  the 

1.  But  in  such  case,  to  maintain  an  Elmore,  48  N.  Y.  563,  afirming  65 
action  on  the  ground  that  words  spoken  Barb.  (N.  Y.)  637;  Wilson  v,  Goit, 
of  a  person  with  reference  to  his  pro-  17  N.  Y.  442 ;  Harcourt  v.  Harrison, 
fession  or  occupation  are  in  themselves  i  Hall  (N.  Y.)  474;  Havemejer  9« 
actionable,  the  declaration  must  con-  Fuller,  10  Abb.  N.  Cas.  (N.  Y.  Super, 
tain  a  distinct  averment  that  the  words  Ct)  9;  Tobias  v.  Harland,  4  Wend, 
were  spoken  of  and  concerning  the  (N.  Y.)  537;  Herrick  v,  I^Eipham,  10 
plaintiff,  and  of  and  concerning  his  Johns.  (N.  Y.)  281;  Beach  t^.  Ranney, 
profession  or  occupation.  Barnes  v.  2  Hill  (N.  Y.)  313;  Hallock  v.  Miller, 
Trundy,  31  Me.  323;  Havemeyer  v.  3  Barb.  (N.  Y.)  630, /0//<7ti;tf</ in  Have- 
Fuller,  10  Abb.  N.  Cas.  (N.  Y.  Super,  meyer  v.  Fuller,  60  How.  Pr.  (N.  Y, 
Ct.)  9.  See  also  article  Libbl  and  Super.  Ct.)  323 ;  Knickerbocker  L.  Ins. 
Slandbr,  in  this  work.  Co.  v,  Ecclesine,  43  How.  Pr.  (N.  Y. 

2.  See  Am.  and  Eng.  Encyc.  Law,  Super.  Ct.)  201 ;  Bell  v.  Sun  Printings 
title  Libel  and  Slandbr.  etc.,    Assoc.,  3    Abb.  N.  Cas.  (N.  Y. 

8.  See  Am.  and  Eng.  Encyc.  Law,  Super.  Ct.)  157;  Wallaces.  Bennett,  i 

title  Libbl  and  Slander.  Abb.  N.  Cas.  (N.  Y.  Super.  Ct)  478; 

4.  See  Am.  and  Eng.  Encyc.  Law,  Moody  v.  Baker,  5  Cow.  (N.  Y.)  351; 
title  Libbl  and  Slander.  Woodruff  v.   Bradstreet  Co.,  35  Hun 

5.  Iowa, — Hicks  v.  Walker,  2  Greene  (N.  Y.)  16;  Kendall  v.  Stone,  5  N.  Y. 
(Iowa)  440;  Achorn  t'.  Piper,  66  Iowa  14,  reversing  ^  Sandf.  (N.  x.)  369; 
694;  Georgia  v.  Kepford,  45  Iowa  50.  Csddwell  v.  Raymond,  2  Abb.  Pr.  (N. 

Maine. — Barnes  v.  Trundy,  31  Me.  Y.  Supreme  Ct.)  193;  Stone  v.  Cooper* 

331.  3  Den.  (N.  Y.)  2^^  followed  in  Bennett 

Maryland. — Newbold  v,  Bradstreet,  v,  Williamson,  4  Sandf.  (N.  Y.)  60; 

57  Md.  38.  Flatow  V,  Von  Bremsen,  19  Civ.  Pro. 

Massachusetts, — Cook  v.  Cook,  100  Rep.  (N.  Y.  City  Ct.)  125. 
Mass.  194;  S¥ran  v.  Tappan,  5  Cush.         United  States. — Walker  v.  Tribune 

(Mass.)  109.  Co.,    39    Fed.   Rep.    827;  Pollard   v. 

Michigan, — Newman    v.    Stein,    75  Lyon,  91  U.  S.  325. 
Mich.  402.  England, — Roberts  v,  Roberts,  5  B. 

Minnesota, — Wilson   v,   Dubois,  35  &  S.  387,  1 17  E.  C.  L.  387 ;  Moore  v, 

Minn.  471.  Meagher,  1  Taunt.  39;  Hartleys.  Her* 

Missouri,  —  Birch  v.     Benton,    26  ring,  8  T.  R.  130;  Storey  v.  Challands, 

Mo.  153.  8  C.  &  P.  234,  34  E.  C.  L.  367 ;  Feise 

New     Hampshire, — Woodbury     v,  v,  Linder,  3  B.  &  P.  372;  WeUierell  v. 

Thompson,  3  N.  H.  194.  Clerkson,  12   Mod.   597.    Malachy  v. 

New  2^(^r*.— Terwilliger  v.  Wands,  Soper,  3  Bing.  N.  Cas.  371,  33  E.  C. 

17  N.  Y.  54,  73  Am.  Dec.  430,  affirm-  L.  161. 
ing  35  Barb.  (N.  Y.)  313;  Bassell  v.       Action  by  Oorporaluin. — In  an  actkw 
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legal  and  natural  consequence  of  the  slanderous  words.^ 

How  BpoeUa  DamftgM  Alleged. — To  sustain  the  action  on  the  ground 
of  special  damages,  it  is  necessary  that  the  complaint  should  set 
forth  precisely  in  what  way  such  special  damages  resulted.  It  is 
not  sufficient  to  aver  generally  that  the  plaintiff  has  suffered  spe- 
cial  damage,  or  that  ne  has  been  put  to  great  cost  and  expense 
thereby.  But  it  must  be  made  to  appear,  by  proper  averment, 
how  such  special  damages  were  occasioned.' 

c.  Pecuniary  Damage. — The  special  damage  required  to  be 
alleged  must  be  of  a  pecuniary  character.'    And  allegations  that 

by  a  corporation,  for  Ubel,  an  allegation  9.  Pollard  v,   Ljon,  91   U.  S.  237 ; 

that  various  neighbors    and  ciUzens,  Walker  v.  Tribune  Co.,  29  Fed.  Rep. 

since  the  publication,  had  refused  to  re-  8a8 ;  Cook  v.  Cook,    100  Mass.  194  \ 

ceiye  its  notes  and  do  business  with  the  Havemejer  v»  Fuller,  60  How.  Pr.  (N. 

corporation    as    formerly,   sufficiently  Y.  Super.  Ct«)  316;  Cramer  v.  Cullin- 

shows  special  damage  to  sustain  the  ane,  a  Mc Arthur  (D.  C.)  201.    See  also 

complaint    on  demurrer.     Shoe,  etc.,  Bassil  v.  Elmore,  65  Barb.  (N.  Y.)  630. 

Bank  v,  Thompson,  18  Abb.  Pr.  (N.  In  Pollard  v.  Lyon,  91  U.  S.  225,  it 

Y.  Supreme  Ct.)  ^13.  is  said  ?  **Where  the  words  are  not  in 

1.  Moody  v.  Baker,  5  Cow.  (N.  Y.)  themselves    actionable,     because    the 

3^1;  Kendall  v.  Stone,  5  N.  Y.  14,  a/-  offense  imputed  involves  neither  moral 

firming-  2  Sandf.  (N.  V.)  269;  Beach  turpitude  nor  subjects  the  offender  to 

V,  Ranney,  2  Hill  (  N.  Y.)  314;  Butler  an  infamous  punishment,  special  dam« 

v.  Kent,  19  Tohns.  (N.  Y.)  228;  Hal-  age  must  be  alleged  and  proved  in  order 

lock  V.  Miller,  2  Barb.  (N.  Y.)  632,  to    maintain    the     action.  •  •  •      In 

Terwilliger  v.  Wands,   17  N.  Y.  54,  such  a  case  it  is  necessary  that  the  dec- 

aMrming    25  Barb.  (N.  Y.)    313,   72  laration  should  set  forth  precisely  in 

Am.  Dec.  420,    overruling   Bradt  v.  what  way  the  special  damage  resulted 

Towsley,  13  Wend.  (N.  Y.)  253,  and  from  the  speaking  of  the  words.    It  is 

Fuller  V.  Fenner,  16  Barb.  (N.  Y.)  333,  not  sufficient  to  allege  generally  that 

Vicars  v.   Wilcocks,  8  East  i ;  Mor-  the  plaintiff  has  suffered  special  dam* 

ris  V,  Longdale,  2  B.  &  P.  284;  Cramer  ages,  or  that  the  party  has  been  put  to 

V.  Cullinane,  2  McArthur  (D.  C.)  201 ;  great  costs  and    expenses.  *  *  «    Br 

Pollard  V,  Lyon,  91  U.  S.  ^^y  quoting  special    damaee,    in    such    a   case    u 

Haddan  v.  Lott,  15  C.  B.  429, 80  £.  C.  meant   pecuniary    loss."     Quoted   in 

L.  429.  Walker  v.  Tribune  Co.,  29  Fed.  Rep. 

BMUMn  of  Bnlo. — "  Special  damage  is  828. 

a  term  which  denotes  a  claim  for  the  Speetal  Daauige— Foundation  of  Ao- 

natural  and  proximate  consequences  of  tlon. — Where  the  special  damage    is 

a  wrongful  act ,  and  it  is  undoubtedly  the  foundation  of  the  cause  of  action, 

true  that  the  plaintiff  in  such  a  case  it  is  a  material  allegation  and  must  be 

may    recover    for    defamatory   words  fully    and    accurately    stated.     Have- 

spoken  of  him  or  her  by  the  defend-  meyer  v.  Fuller,  00  How.  Pr.  (N.  Y. 

ant,  even  though  the  words  are  not  in  Super.  Ct)  316. 

themselves  actionable,  if  the  declara-  Damagai  for  LoM  of  Bmi^oTmont.— 

tion  set  forth  such  a  claim  in  due  form.  In  an  action  for  slander,  where  it  was 

and  the  allegation  Is  sustained  by  suffi-  alleged  as    special   damage    that  the 

cient  evidence;  but  the  claim  must  be  pl^ntlff  had  been  prevented  from  ob* 

specifically  set  forth,  in  order  that  the  taining  employment  and  had  suffered 

defendant  mar   be  duly  notified  of  its  loss  in  consequence  of  the  slanderous 

nature,  and  that  the  court  may  have  words,  the    names  of   the  parties  by 

the  means  to  determine  whether  the  al-  whom  such  employment  was  refused 

leged  special  damage  is  the  natural  and  should  be  Bet  out  in  the  declaration,  or 

proximate    consequence     of  the    de-  evidence  of  the  refusal  of  such  particu- 

famatorr  words  alleged  to  have  been  lar  parties  is  inadmissible.    Cramer  v. 

spoken  by  the  defendant."    Pollard  v.  Culhnane,  2  McArthur  (D.  C.)  aox. 

Lyon,  91  U.  S.  236,  citing  Haddan  v,  8.  Bell  v.  Sun  Printing,  etc.,  AisoCf 

Lott,  15  C.  B.  429, 80  £.  C.  L.  429.  3  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  S57, 
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in  consequence  of  the  defamatory  words,  the  plaintiff  has  been 
made  ill  and  unable  to  labor,  or  has  lost  the  society  and  good  opin- 
ion of  his  neighbors,  will  not  suffice.^  The  pecuniary  damage  re- 
quired to  be  alleged  may,  however,  be  very  slight;^  and  an  allega^ 
tion  of  loss  of  the  substantial  hospitality  of  friends,'  and  the  loss 
of  marriage,  is  a  sufficient  allegation  of  special  damage  to  sup- 
port the  action.* 

d.  Loss  OF  Customers. — ^Where,  in  consequence  of  the  defam- 
atory words,  the  plaintiff  has  lost  customers  and  has  suffered  a 
diminution  in  his  business  transactions,  the  question  arises  whether 
the  names  of  such  customers  should  be  set  out  in  alleging  the 
special  damage,  or  whether  the  plaintiff  can  recover  under  the 
general  allegation  of  loss.  Upon  this  question  the  courts  have 
not  been  uniform,  adapting  their  rulings  on  the  question  to  the 
particular  circumstances  of  the  case.^ 

Ai  a  general  rule,  where  the  special  damage  claimed  is  the  loss 
of  customers,  their  names  should  be  set  out  in  the  complaint  in 

order  to  warrant  evidence  in  regard  thereto.*    And  especially  is 

i 

Beach  v.  Rannej,  2  Hill  (N.  Y.)  312 ;  otherwise  have  been  contracted,  give 

Kendall  v.  Stone,  5  N.  Y.  14,  revers-  evidence  of  the  loss ;  and  if  he  allege 

fW  2  Sandf.  (N.  Y.)  269;  Williams  v,  loss  of  marriage  with  one  person,  he 

Hill,  19  Wend.  (N.  Y.)  305;  Pettibone  cannot  give  in  evidence  loss  of  marriage 

V,  Simpson,  66  Barb.  (N.  Y.)  492 ;  Wil-  with  any  other  person."  Newell  on  Def- 

son  V,  Goit,  17  N.  Y.  442;  Terwilliger  amation    780,    citing    2    Starkie    on 

V.  Wands,  17  N.  Y.  54,  affirming  25  Slander  62 ;  Barnes  v,  Bruddel,  2  Vent. 

Barb.  (N.  Y.)  313;  Newman  v.  Stein,  4,  t  Sid.  396;  Hunt  v,  Jones,  Cro.  Jac. 

75  Mich.  402;  Underhill  v.  Welton,  32  499;  Wetherell  v,  Clerkson,  12  Mod. 

Vt.    Ao;  Walker   v.  Tribune  Co.,  29  597,  2  Ld.  Raym.  1007. 

Fed.   Rep.  829;   Pollard  v.  Lyon,  91  In  an  action  for  saying,  '<  You  are  a 

U.  S.  225 ;   Hartley   v.  Herring,  8  T.  whore,"  whereby  the  plaintiff  lost  her 

R.  130.  marriage,  the  name  of  the  person  who 

1.  Wilson   V.    Goit,    17  N.  Y.  442 ;  refused  to  marry  her  must  be  set  forth. 

Terwilliger  v.    Wands,    17  N.   Y.  54,  Wetherell  v.  Clerkson,  12  Mod.  597. 

affirming  25  Barb.  (N.  Y.)  313,  over-  The  Rules  of  Pleading  in  This  Conneo- 

ruling  Bradt  v.  Towsley,  13  Wend.  (N.  tlon  conform  so  closely  to  the  rules  of 

Y.)  253,  and  Fuller  v,  Fenner,  z6  Barb,  substantive  liability  that  it  is  sufficient 

(N.  Y.)  333;  Beach  v.  Ranney,  2  Hill  to  refer  to  the  article  on  Libbl  and 

(N.  Y.)    309;  Pettibone  tr.  Simpson,  Slakdsr,  in  the  Am.  and  Eng.  Encyc. 

66  Barb.  (N.  Y.)   492;    Woodbury  v.  of  Law,  for  a  full  presentation  of  the 

Thompson,  3  N.   H.  194;    Roberts  v,  subject 

Roberts,  5  B.  &  S.  387,  11  E.  C.  L.  387.  6.  In  Hamilton  v.  Walters,  4  U.  C. 

a.  Underhill  v.  Welton,  32  Vt.  40.  Q^^B.  (O.  S.)  27,  the  court  said  :  "A 

8.  Pollard  v,  Lyon,  91  U.  S.  237;  plaintiff  in  such  a  suit"  (slander  con- 
Williams  V.  Hill,  19  Wend.  (N.  Y.)  cerning  his  business)  *<may  state  his 
306 ;  Moore  v.  Meagher,  i  Taunt.  39;  case  in  either  of  two  ways.  He  may 
Hartley  v.  Herring,  8  T.  R.  130.  See  aver  a  general  diminution  of  business, 
also  Olmsted  v*  Miller,  z  Wend.  (N.  in  consequence  of  the  slander,  relying 
Y.)  506.  upon  his  ability  to  make  that  appear 

4.  Pollard   V,  Lyon,  91    U.  S.  237 ;  to  a  jury,  or  he  may  aver  a  particular 

Davies  v,  Gardiner,  4  Coke  16  d,pl.  11 ;  instance  of  damage,  knowing  that  he 

Reston  v.  Pomfreict,  Cro.  Etiz.  639.  can  give  evidence  of  loss  in  a  specific 

Vaine  of  Indlvldiial  must  be  Bet  Out.  case.'' 

— '*Where    the    loss    of    marriage    is  6.  In  Linden  v.  Graham,  i  Duer  (N.                               | 

claimed  as  special  damage  the  plaintiff  Y.)  672,  the  court  said  :  ^  We  appre- 

cannot,  without  specifying  the  Individ-  hend  that  in  all  actions  of  slander  for 

ual  with  whom  the  marriage   would  words  not  in  themselves  actionable,  the 
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this  the  case  where  the  plaintiff  declares  for  a  damage  arising  from 
a  particular  disappointment.^ 

OoDtrary  Doetrlne. — On  the  other  hand,  a  contrary  doctrine  has 
been  laid  down  by  some  of  our  courts,  and  the  plaintiff  may 
recover  under  a  general  allegation  of  loss  of  trade,  without  setting 
out  the  names  of  the  customers  driven  away  or  lost.^     And 

right  to    recover    depends    upon    the  of  the  customers  who  are  alleged  to 

Suestion  whether  thej  caused  special  have  been  lost  must  be  given,  and  only 

amage,  and  that  the  special  damage  the  loss  of  the  customers  so  named  can 

must  be  fully  and  accurately  stated ;  if  be  proved.    If  no  customers  are  named, 

the  special  damage  was  a  loss  of  cus-  then  no  proof  of  special  damage  can 

tomers  or  of  a  sale  of  property,  the  per-  be  given,  and  the  action  fails."    ^uot- 

sons  who  ceased  to  be  customers  or  who  ing  i  Starkie  on  Slander,  441 ;  2  Starkie 

refused  to  purchase   must  be  named;  on  Slander  62;  2  Chitty  on  Pldg.  399; 

and  that  if  they   are  not  named   no  a  Saunders  on  Pleading  and  Evidence 

cause  of  action  is  stated."    Citing- l^en-  800;  and  criticising  the  case  of  Shoe, 

dall  V.  Stone,  5  N.  Y.  14.  etc.,  Bank  v.  Thompson,  18  Abb.  Pr. 

In  Tobias  v,  Harland,  4  Wend.  (N.  (N.  Y.  Supreme  Ct.)  417. 

Y.)  537,  which  was  an  action  to  recover  In  Hartley  v.  Herring,  8  T.  R.  133, 

damages  for  slanderous  words  spoken  Lord  Kenyon  says  that  a  plaintiff  who 

of  articles  manufactured  by  the  plain-  brings  an  action  for  slander  by  which 

tiff,  whereby   divers    persons  refused  he  lost  his  customers  in  trade,  ought 

to   purchase    them,  Marcy,  J.,  held :  in  his  declaration  to  state  the  names 

'*  Special  damages  are  not  so  alleged  of  those  customers,  in  order  that  the 

in    the    declaration     that    proof    of  defendant  may  be  enabled  to  meet  the 

them  could  be  received  on  the  trial,  charge  if  false.    Quoted  in  Havemeyer 

The  general  allegation  of  the  loss  of  cus-  v.  Fuller,  60  How.  Pr.  (N.  Y.  Super, 

tomers  is  not  sufficient  to  enable  the  Ct.)  323,  following  Hallock  v.  Miller, 

flaintiff  to  show  a  particular  injury.  2  Barb.  (N.  Y.)  630. 
f  the  plaintiff  in  this  suit  can  recover  1.  Hamilton  v.  Walters,  4  U.  C.  Q. 
at  all,  it  must  be  because  the  words  are  B.  (O.  S.)  28;  Hunt  v,  Jones,  Cro.  Jac. 
actionable  in  themselves.'*  Quoted  in  499;  Wetherell  v,  Clerkson,  12  Mod. 
Havemeyer  v.  Fuller,  60  How.  Pr.  (N.  597,  2  Ld.  Raym.  1007;  Wyatt  v,  Es- 
Y.  Super.  Ct.)  316,  10  Abb.  N.  Cas.  sington,  2  Ld.  Raym.  1410;  Morris  v, 
(N.  Y.)  13.  And  see  Swan  v.  Tappan,  Langdale,  2  B.  &  P.  284. 
5  Cush.  (Mass.)  109.  General  Allegation  TBinfflolant  to 
In  Todd  V.  Hastings,  2  Saund.  307a,  Show  PartlcnIar  UUnry.— The  general 
note,  after  speaking  ofwords  not  action-  allegation  of  loss  of  customers  is  not 
able  in  themselves,  it  is  said:  '<But  if  sufficient  in  order  to  show  that  the 
he  avers  that  he  has  sustained  special  plaintiff  has  suffered  some  peculiar  in- 
damage  by  reason  of  the  words,  as  if  jury,  and  proof  of  special  damage  • 
the  plaintiff  in  the  principal  case  had  should  not  be  received  when  not  al- 
shown  that  he  had  lost  some  particular  leged  In  the  declaration.  Tobias  v. 
customers  by  name,  the  declaration  Harland,  4  Wend.  (N.  Y.)  «7;  Have- 
would  have  been  good  on  account  of  meyer  v.  Fuller,  60  How.  Fr.  (N.  Y. 
such  special  damage."  Quoted  in  Swan  Super.  Ct.)  316,  /j/^wiji^  Hallock 
V,  Tappan,  5  Cush.  (Mass.)  109.  v.  Miller,  2  Barb.  (N.  Y.)  630. 

In  Knickerbocker    L.    Ins.   Co.    v.  Where  the  declaration  in  an  action 

Ecclesine,  42  How.  Pr.  (N.  Y.  Super,  for  slander  averred    that   certain  per- 

Ct)   215,  which  was  an  action  by  a  sons  who  were    named,  "and    divers 

corporation  for  libel,  the  court  said :  other  persons,"  would  otherwise  have 

••If  this  action  is  sustainable  at  all,  it  preferred  the  plaintiff  in  the  way  of 

must  be  on  the  ground    that    special  his  profession  and  business,  it  was  held 

damage  has  resulted  from  the  writing  that  such  allegation  was  not  sufficient 

of  Uie  words ;  special  damage  then  is  to  authorize  proof  of  special  damage 

the  gist  of  the  action.  Being  so,  it  must  by  others  than  those  specially  named, 

be  laid  in  the  complaint  with  particu-  Johnson  v.  Robertson,  8  Port  (Ala.) 

larity.    A  general  averment  of  loss  of  486. 

customers  will  not  suffice.    The  names  2.  In  Weiss  v.  Whittemore,  aS  Mich, 
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especially  is  this  the  case  where  they  are  unknown,  or  too  numer- 
ous, or  where,  from  the  nature  of  the  plaintiffs  business,  it  would 
be  too  great  an  inconvenience  to  specify  them.* 

366,  the  court  said:  ''And  yet  when  which  are  in  themselves  actionable,  the 

the  injury  complained  of  is  a  loss  of  particular  instances  of  special  damage 

trade,  in  ordinary  cases  from  slander  or  shall  not  be  given  in  evidence  unless 

a  libel,  it  seems  to  be  settled  upon  au-  particularized  in  the  declaration,  and 

thority,  and  we  think  upon  sound  prin-  therefore  the  plaintiff  was  not  allowed 

ciple,  that  the  names  of  the  customers  to  give  particular  instances  of  the  loss 

driven  away  or  lost  need  not  be  men-  of  any  other  customer  than  A,  but  was 

tioned;  but  the  general  allegation  of  permitted,  however,  to   eive   general 

the  loss  of  trade  is  sufficient,  and  the  evidence  of    the    loss   of    customers, 

declaration  may  be  supported  by  evi-  Browning  v,  Newman,  i  Stra.  666. 

dence  of  such  general  loss."     Citing'  In  Evans  v.  Harries,  3S  Eng.  L.  & 

Evans  v.  Harries,  38  Eng.  L.  &  Eq.  Eq.  347,  it  was  held  that  where  the 

347 ;  Hartley  v.  Herring,  8  T.  R.  130 ;  words  were  spoken  of  the  plaintiff  in 

Ashley  v.  Harrison,  i  Esp.  48;  Trenton  his  business,  with  the  general  allega- 

Mut  L.,  etc^  Ins.  Co.  v,  Perrine,  23  N.  tion  of  loss  of  business,  it  is  competent 

J.  L.  402.    See  also  Mitchell  v.  Brad-  for  the  plaintiff  to  prove,  and  the  jury 

street  Co.,  116  Mo.  226 ;  McDuff  v.  De-  to  assess  damages  for,  a  general  loss  or 

troit  Evening  Journal  Co^  84  Mich.  5.  decrease  of  trade,  although  thedeclara- 

In  Broad  v,  Deuster,  8  Biss.  (U.  S.)  tion  alleges  a  loss  of  particular  custom- 
265,  it  was  held  that  when  a  publica-  ers  as  special  damase,  which  is  not 
tion  is  libelous  per  se,  special  dam-  proven.  Quoted  in  Mitchell  v.  Brad- 
age  to  the  business  of  the  person  street  Co.,  116  Mo.  236.  See  also  Riding 
may  be  shown,  though  the  words  were  v.  Smith,  x  Exch.  Div.  94. 
not  published  concerning  that  business,  Where  the  complaint  in  an  action 
and  it  is  not  necessary  to  allege  the  for  libel  averred  that  by  reason  of  the 
names  of  the  customers  who  had  ceased  libel  the  plaintiff  had  been  greatly  in- 
to do  business  with  the  plaintiff  in  con-  jured  in  his  business  by  the  loss  of 
sequence  of  the  publication.  Quoted  in  goodwill  and  patronage,  evidence  that 
Mitchell  V.  Bradstreet  Co.,  116  Mo.  immediately  after  the  publication  his 
226.  business  fell  off,  and  also  of  the  amount 

In  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v,  of  his  daily  sales  up  to  and  imme- 
Perrine,  23  N.  ].  L.  402,  it  was  held  diately  after  such  publication^  was  held 
that  in  alleging  special  damages  in  admissible.  Bergmann  v,  Jones,  94  N. 
cases  of  slander  and  libel,  it  is  not  al-  Y.  51,  quoted  in  Mitchell  v.  Bradstreet 
ways  necessary  to  name  the  customers  Co.,  1 16  Mo.  226. 
whose  business  has  been  lost,  but  if  the  1.  The  general  rule  is  that  where  a 
nature  of  the  business  is  such  as  to  plaintiff  alleges  by  way  of  special  dam- 
render  that  impracticable,  the  loss  of  ages  the  loss  of  customers,  the  refusal 
business  may  be  alleged  generally.  of  friends  to  associate  with  him,  the 

Where  the  declaration  averred  that  loss  of  marriage,  or  the  loss  of  services, 

by  reason  of  the  speaking  of  the  words,  the  names  of  such  customers  or  friends, 

one  A,  and  divers  others  who  were  the  or  the  name  of  the  person  with  whom 

plaintiff's  customers,  left  off  dealine  marriage  would  have  been  contracted 

with  him  in  his  trade,  upon  the  trial  or  services  performed,  must  be  stated, 

the  plaintiff  proved  the  speaking  of  the  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  Per- 

words  and  the  special  damages  as  to  A,  rine,  23  N.  J.  L.  402,  quoting'  2  Chit 

and  would  have  gone  on  to  prove  by  Pldg.  (7th  ed.)   626,  641   G,  note  w; 

several  others  that  they  had  likewise  Moore  v.  Meagher,  i  Taunt.  39. 

left  off  dealing  with  the  plaintiff.   Upon  In  Tobias  v.  Harland,  4  Wend.  (N. 

objection  to  such  evidence,  the  court  Y.)  537,  which  was  an  action  to  recover 

held  that  in  actions  for  words  which  damages  for  slanderous  words  spoken  of 

are  not  in  themselves  actionable,  and  articles  manufactured  by  the  plaintiff, 

where  the  special  damage  is  the  gist  of  whereby  divers  persons  refused  to  pur- 

the  action,  this  sort  of  evidence  is  al-  chase  them,  the  declaration  was  held 

lowed  though  the  particular  instances  bad  upon  demurrer,  because  such  per- 

of  such  damages  are  not  specified  in  the  sons  were   not  named.    Quoted   with 

declaration;  but  in  actions  for  words  approval  in  Linden  v,  Graham,  i  Duer 
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f.  Failure  to  Allege  Special  Damage. — In  an  action  for 
slander  or  libel,  no  evidence  of  special  damage  can  be  given  unless 
the  same  is  alleged  in  the  declaration.^ 

(N.  Y.)  673.    See  this  last  case  dis*  Hastings  v.  Palmer,   20    Wend.  (N. 

Unwished  in  Bergmann  v,  Jones,  94  Y.)  225. 

N.  Y.  59,  where  it  was  held  that  cases  Immatarlalwliother  Words  Art  AotUni- 
might  arise  in  which,  from  the  nature  of  able  Per  Be  or  Not. —  In  Shipman  v. 
the  plaintifT's  business,  it  would  be  aU  Burrows,  i  Hall  (N.  Y.)  413,  it  was 
most  impossible  to  prove,  bj  witnesses,  held  that  no  evidence  would  be  re- 
the  loss  of  trade,  or,  from  the  smallness  ceived  of  anj  loss  or  injury  sustained 
of  his  business,  damages  resulting  from  by  the  plaintiff  by  the  speaking  of 
the  loss  of  a  single  customer  would  slanderous  words,  unless  it  was  specific- 
amount  to  nothing ;  and  that  in  such  ally  stated  in  the  declaration,  and  that  it 
cases  general  evidence  of  loss  of  cus-  was  not  material  whether  the  words 
tomers  might  go  to  the  jury  for  what  it  were  actionable  per  se  or  not. 
was  worth,  without  alleging  specifically  Damages  in  Particular  Inatanooa. — 
in  the  complaint  the  names  of  such  Where,  in  an  action  for  slander,  it  was 
persons.  alleged  as  special  damage  that,  by  the 

1.  Alabama. — Johnson  v,  Robertson,  speaking    of    the    slanderous    words, 

8  Port.  (Ala.)  490.  plaintiff   **was  greatly  injured  in  his 

California. — Fleming  v,  Albeck,  67  fame,  reputation  and  good  name  as  a 

Cal.  226.  physician,  and  in  his  earnings,  profits, 

Connecticut, — Bostwick  v,  Nickelson,  and  income  as  such,  and  that  the  plain - 

Kirby  (Conn.)  65;  Bostwick  v.  Haw-  tiff  had  sustained  great  damage,'Mt  was 

ley,  kirby  (Conn.)  290.  held  that  such  allegation  was  not  suffi- 

Maryland. — Newbold  v.  Bradstreet,  cient  to  allow  the  plaintiff  to  prove 

57   Md.  54;  Dicken  v.  Shepherd,  32  such  damages  in  particular  instances  at 

Md.  415.  the  trial,  and  therefore  it  was  not  nee- 

Michigan. — Hatt  v.  Evening  News  essary  that  a  bill  of  particulars  in  these 

Assoc,  94  Mich.  119.  respects  should  be  ordered.    Stiebeling 

New    Tork. — Shipman  v.  Burrows,  v,  Lockhaus,  21  Hun  (N.  Y.)  457. 

I  Hall  (N.  Y.)  413;   Herrick  v.  Lap-  Bldleule — ^Loss  of  Bmployeos. — In  an 

ham,  10  Johns.  (N.  Y.)   281;  Bell   v.  action  for  libel,  evidence  of  ridicule 

Sun  Printing,  etc.,  Assoc,  3  Abb.  N.  and  temporary  loss  of  employees  is  not 

Cas.  (N.  Y.  Super.  Ct)  157;  Wallace  admissible  unless  such  damages  are  al- 

V.   Bennett,   i   Abb.  N.  Cas.   (N.   Y.  leged  in  the  declaration,  since  they  are 

Super.  Ct.)  478 ;  Knickerbocker  L.  Ins.  not  the  necessary  consequences  of  the 

Co.  V.  Thompson,  42  How.  Pr.  (N.  Y.  libel  and  are  special  rather  than  general 

Super.  Ct)  201.  damages.      Hatt    v.    Evening    News 

Ukio. — Wilson  V.  Runyon,  Wright  Assoc,  94  Mich.    119,  distinguishing 

(Ohio)  652.  Burt  v,  McBain,  29  Mich.  260. 

United  States.— Ktlly  v.  Huffington,  Greater    Oertalnty    Required    wHero 

3  Cranch  (C.  C.)  81.    .  SpeeUl  Damage  la  the  Gist  of  the  At- 

English. — Browning  v.  Newman,  i  tton. — In  Newell  on  Defamation,  page 

Stra.  666.  779,  it  is  said :  "  The  general  rule,  as 

Where  the  plaintiff  described  her-  stated  by  Starkie,  is,  that  no  evidence 

self  as  a  schoolmistress,  in  a  declaration  of  special  damage  is  admissible  unless 

for  slander,  without  any  averment  of  it  be  averred  in  the  declaration,  whether 

special  damage,  such  proof  of  special  the  special  damage  be  the  gist  of  the 

damage  to  the  school  is  inadmissible,  action  or  be  used  as  matter  of  aggra- 

Wilson  V.  Runyon,    Wright    (Ohio)  vation,  the  words  being  in  themselves 

652.  actionable.     But  it  has  been  said  that 

Damage  mmt  Result  ftom  the  Slaader.  greater  certainty  is  requisite  where  the 
— Where,  in  an  action  of  slander,  the  special  damage  is  the  gist  of  the  action 
plaintiff  alleged  special  damages  in  con-  than  where  it  is  merely  laid  by  way  of 
sequence  of  reports  circulated  by  the  aggravation."  Quoted  in  Hatt  v.  Even- 
defendant,  it  was  held  that  to  entitle  ing  News  Assoc,  94  Mich.  11%  distiu' 
him  to  give  evidence  of  special  damage  guishing  Burt  v.  McBain,  29  Mich.  260. 
he  was  bound  to  prove  that  it  was  a  Opinion  as  to  Asurant  of  Damagta. — 
consequence  of  the  defendant's  slander.  In  Fleming  v.  Albeck,  67  Cal.  226, 
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4  Slander  of  Title. — In  actions  to  recover  damages  for  slander 
of  title,  since  the  words  are  not  actionable  per  se^  the  complaint 
must  always  contain  an  allegation  of  special  damage.^  And  such 
special  damage  must  appear  upon  the  face  of  the  declaration  to 
be  the  natural  and  direct  consequence  of  the  words  complained  of.* 

where  the  complaint  in  a  case  of  libel  z6i ;    Brook    v.    Rawl,  4    Exch.  521. 

contained  no  allegation  of  special  dam-  Special  damages  are  therefore  of  the 

age,  it  was  held  error  to  permit  a  wit-  gist  of  the  action.     With,out  them  the 

ness   to    state    his  opinion   as  to  the  action    cannot  -be     maintained,    and 

amount  of  damages  sustained.  therefore  a  complaint  failing  to  allege 

VajTlance    iMtween    Allegation    and  them  fails  to  allege  a  cause  of  action." 


Proof. — Where  special  damage  is  alleged  In  Malachj  v,  Soper,  3  Bing.  N.  Cas. 

in  slander  or  libel  it  must  be  proved  as  371,  33   E.  C.  L.  161,  which   was  an 

alleged,  and  anj  variance  between  the  action  for  slander  of  title,  it  was  held, 

allegation   and    proof    will    be    fatal,  upon  an  examination  of  the  authori- 

Newbold  v.  Bradstreet,  57  Md.  38.  ties,  that  in  such  action  there  must  be 

Benaa  in  Which  PubUcation  waa  Ua-  an  allegation  of  special  damage.   Citing 

dantood. — In  Stafford  v.  Morning  Jour-  Tasburgh  v.  Day,  Cro.  Jac.  484;  Man- 

nal  Assoc.,  68  Hun  (N.  Y.)  467,  it  was  ning  v,  Avery,"  3   Keb.  153;  Cane  v. 

objected  that  testimony  was  received  Goulding,  Sty.  iS^    On  the  authority 

relating  to  letters  of  an  insulting  char-  of  these  cases  it  was  held,  that  an  ac- 

acter,  and  visits  made  by  men  in  the  tion  for  slander  of  title  was  not  properly 

night  time,  resulting  from  the  libelous  an  action  for  words  spoken  or  for  libel 

publication.    The  court   held  that  al-  written  and  published,  but  an  action  on 

though    no    special    damage    on   that  the  case  for  special  damage  sustained 

ground  was  alleged  in  the  complaint,  by  reason  of  the  speaking  or  publica- 

still  it  was  competent  to  show  in  what  tion  of  the  slander  of  the  plaintiff's  title, 

sense  the  publication  was  understood  BnfUolency  of  Averment. — In  an  action 

by  the  persons  who  annoyed  the  plain-  for  slander  of  title,  an  allegation  that 

tiff.  a  third  party  was  prevented  from  car- 

1.  Kendall  v.  Stone,  5  N.  Y.  14,  re-  rvingout  and  completing  a  contract  for 

versing!  Sandf.  (N.  Y.)  269;  Bailey  v.  the  purchase  of  land  from  the  plaintiff, 

Dean,  5  Barb.  (N.  Y.)  297 ;   Linden  v,  and  that  the  plaintiff  had  hitherto  lost 

Graham,  i  Duer  (N.  Y.)67o;  Wilson  v,  the  sale  of  the  land  and  the  use  of  the 

Dubois,  35  Minn.  473 ;  Gott  v.  Pulsifer,  purchase-money,  and  had  been  unable 

122    Mass.   238;    Swan  v.  Tappan,  5  to  sell  and  dispose  of  said  land,  and 

Cush.  (Mass.)  104;  Haney  Mfg.  Co.  v.  had   incurred  great  expense  and  loss 

Perkins,  78  Mich.  I  ;A6hfordv.Choate;  about   the  said  contract    in    quieting 

20  U.  C.  C.  P.  471 ;  Malachy  v.  Soper,  title  to  said  land,  it  was  held  that  such 

3  Bing.  N.  Cas.  371,  32  E.  C.  L.  161,  3  was  a  sufficient  averment    of  special 

Scott  723;  Tasburgh  v.  Day,  Cro.  Jac.  damage.     Ashford  v,  Choate,  20  U.  C. 

484;  Manning  v,  Avery,  3  Keb.  153;  C.  P.  471. 

Cane  v.  Goulding,  Sty.  169;  Brook  v.  Words  Actionable  Per  Be. —  In  ac- 
Rawl,  4  Exch.  521;  Haddan  v.  Lott,  tions  for  slander  of  title,  special  damage 
15  C.  B.  421,  80  £.  C.  L.  A2i;  Pitt  v.  must  be  alleged  and  proved;  if,  how- 
Donovan,  I  M.  &  S.  639;  Steward  v.  ever,  the  words  are  injurious  to  a  per- 
Young,  Li.  R.  5  C.  P.  127.  son  in  his  business  and  are  actionable 

In  Wilson  v.  Dubois,  35  Minn.  471,  per  se,  special  damage  need  not  be 

which   was  an  action   for  slander  of  proved.     Haney  Mfg.  Co.  v.  Perkins, 

title,  the  court  said:     "The  action  is  78  Mich.  i. 

in   the  nature   of  one  for  slander  of  2.  Kendall   v.  Stone,    5   N.    Y.   14, 

title  (Weston  Counties  Manure  Co.  v.  reversing  2  Sandf.  (N.  Y.)  269;  Beach 

Lawes  Chemical  Manure  Co.,  L.  R.  9  v.  Ranney,  2  Hill  (N.  Y.)  314;  Ash- 

Exch.  218),  and  hence  it  is  not  an  ordi-  ford  v,  Choate,  20  U.  C.  C.  P.  471. 

nary  action  for  slander,  properly  so-  In  an  action  for  slander  of  title,  the 

called,  but  an  action  on  the  case,  for  declaration  should  not  only  contain  an 

special  damages  sustained  by  reason  of  allegation  that  the  words  complained  of 

the  speaking  complained  of.     i   Wms.  were  false  and  maliciously  uttered,  but 

Saund.    243  e,  note    n;    Malachy    v.  also    an    express    allegation  of   some 

Soper,  3  Bing.  N.  Cas.  37i»  32  E.  C.  L.  special    damage    resulting    from   the 
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Whore  Lom  of  Sale  of  the  thing  disparaged  is  relied  on  as  special 
damage,  it  is  necessary  to  allege  and  show  a  loss  of  sale  to  some 
particular  person.* 

ZVn  JoDTDEB  or  C0UHT8  AHD  CAU8E8  OP  AOTiov. — The  questions 
of  the  joinder  of  separate  causes  of  actions,  and  the  use  of  several 
counts,  in  actions  for  damages,  has  been  considered  in  previous 
articles.  See  articles  ACTIONS,  vol.  i,  p.  108,  and  COUNTS,  PAR- 
AGRAPHS AND  Separate  Statements,  ante.  The  matter  of  a 
general  verdict,  where  there  are  several  counts  for  damages,  will  be 
treated  of  under  the  title  VERDICT. 

ZVm  HrriOATiON  or  Daxaoes— 1.  Generally. — As  a  general 
rule,  facts  in  justification  and  mitigation  of  damages  should  be 
pleaded  if  the  defendant  wishes  to  prove  them  at  the  trial.^ 

slander  actually  sustained,  and  such  property,  are  not  actionable  fer  sw. 
special  damage  must  appear  upon  the  Special  damage  must  have  resulted,  or 
face  of  the  declaration  to  be  the  mere  no  action  will  lie.  This  must  be  stated 
natural  and  direct  consequence  of  the  in  the  complaint.  To  make  such  state- 
words  complained  of.  Ashford  v,  ment  as  will  constitute  a  cause  of  ac- 
Choate,  ao  U.  C.  C.  P.  471,  quoting  tion,  the  person  must  be  named  who 
Malachj  v.  Soper,  3  Bing.  N.  Gas.  371,  was  induced  not  to  purchase  or  make  a 
3a  E.  C.  L.  161 ;  Haddan  v,  Lott,  15  C.  loan  by  reason  of  the  slander." 
B.  421,  80  E.  C.  L.  431 ;  Pitt  v.  Dono-  PrsTentiiig  Beovrlng of  Loan. — In  Lin- 
van,  I  M.  &  S.  639;  Steward  v.  Young,  den  v,  Graham,  i  Duer  (N.  Y.)  670, 
L.  R.  5  C.  P.  127.  the  action  was  brought  for  slander  of 

In  Kendall  v.  Stone,  5  N.  Y.  14,  re-  title,  and  the  complaint  alleged  that  the 

versing 2  Sandf.  (N.  Y.)  269,  which  was  speaking  of  the  slanderous  words  pre- 

an  action  for  slander  of  title,  the  court  vented  the  plaintiff  from  procuring  a 

said  :    '*  To   maintain   the   action    the  loan  upon  a  mortgage  upon  real  estate, 

words  must  not  only  be  false,  but  they  but  did  not  state  the  name  of  any  per- 

must  be  uttered  maliciously  (Smith  v.  son  who  would  have  made  a  loan.   On 

Spooner,  3  Taunt.  354 ;  Pater  v.  Baker,  demurrer  the  court  held  that  the  com- 

3  C.  B.  8^,  54  E.  C.  L.  868),  and  be  plaint  did  not  sufficiently  allege  such 

followed  as  a  natural  and  legal  conse-  damages.    Quoted    in     Bergmann    v, 

quence  by  a  pecuniary  damage  to  the  Jones,  94  N.  Y.  59. 

plaintiff,  which  must  be  specially  al-  General  AUegatlon  of  Loss  Insnflloient. 

leged  in  the  declaration  and  substan-  — To  support  an  action  for  slander  of 

tially  proved  on  the  trial."    Quoting  title,  special  damages  must  be  alleged. 

Beach  v.  Ranney,  a  Hill  (N.  Y.)  314.  and  that  circumstantially;  an  allegation 

1.  Wilson  t>.  Dubois,  35  Minn.  473;  of  loss,  in  general  terms,  is  not  suffi- 

Linden  v,  Graham,  i   Duer   (N.  Y.)  cient.     Bailey  v.  Dean,  5  Barb.  (N.  Y.) 

670.    See  also  Bergmann  v.  Jones,  94  300. 

N.  Y.  59.  2.  Mitchell  v.  Cody,  6  Misc.   Rep. 

Where  the  declaration  in  an  action  (N.   Y.   Super.  Ct.)  307;    Bennett  v, 

for  slander  of  title  alleged  that  divers  Matthews,  64  Barb.  (N.  Y.)  414;  Ball 

good  citizens,  and   especially  one  A,  v.  Evening  Post  Pub.  Co.,  38  Hun  (N. 

were    deterred    from    purchasing   the  Y.)    11;  Dolevin  v.  Wilder,  34  How. 

lands  in  question,  and  the  plaintiff  was  Pr.  (N.  Y.  Super.   Ct.)   491 ;  Hatfield 

prevented  from  disposing  of  the  same,  v.   Lasher,   17    Hun   (N.   Y.)  23,  of- 

and  thereby  deprived  of  the  advantages  firmed  in  81  N.  Y.  246;   Wandell   v, 

to  be  derived  from   the  sale   thereof,  Edwards,  25  Hun  (N.  V.)  4^;  Bissell 

etc.,  it  was  held  to  be  a  sufficient  alle-  v.  Press  Pub.  Co.,  62  Hun  (N.Y.)  551, 

gation  for  special   damages.    Kendall  New  York. — Section  536,  N.  Y.  Code 

V.  Stone,  5  N.  Y.  19,  reversing  2  Sandf.  of  Civ.  Pro.,  which  requires  that  the 

(N.  Y.)  269.  defendant  shall   set  forth  in  his  an- 

In  Linden  v,  Graham,  i  Duer  (N.  swer  the  facts  "tending  to  mitigate  or 
Y.)  670,  the  court  said:  **  Words  otherwise  reduce  the  plaintiff's  dam- 
spoken  of  and  concerning  the  title  to  ages  "  when  such  facts  tend  to  disprove 
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8.  Set  TTp  in  Aniwer. — Matters  relied  upon  in  mitigation  of  dam- 
ages are  usually  set  up  in  the  answer.^    And  it  seems,  where  such 

malice,  and  so  diminish  or  reduce  the  Matter  in  mitigation  of  damages  un- 

punitive  or  exemplary    damages,  has  der  the  NewYork  Code  of  Civil  Proced- 

been  held  not  to  prevent  the  defendant  ure,  section  508,  is  a  partial  defense,  and 

from  proving,  under  a  general  denial,  may  be  pleaded  as  such.    So  held  in  an 

any  facts  which  tend  to  diminish  or  re-  action  for  libel.     Bissell  v.  Press  Pub. 


duce  the    actual    damages    sustained.  Co.,  6a  Hun  (N.  Y.)  551;  Bennett  v. 

Wandell  v,   Edwards,  25  Hun  (N.  Y.)  Matthews,  64  Barb.  (N.  Y.)  414. 
498.    In    this    case,    the    court    said :        Indiana. — In  Indiana,  under  the  code, 

'*  And  when  the  words  *  in  mitigation  *  matter  in  mitigation  is  required  to  be 

are  used  in  cases  other  than  those  of  specially   pleaded  only  in    actions    of 

slander  and  libel,  I  suppose  that  they  slander.     Reagan  v.  Long,  21  Ind.  266; 

still  refer  to  such  damagfes  as  are  puni-  Smith  v,  Lisher,  23  Ind.  502;  BUzzard 

tive  or  exemplary.    In    this    sense  I  v,  Applegate,  61  Ind.  370. 
think  the  words  are  used  in  the  Code  of        HlaaoiiTl — So  in  Missouri  it  is  only  in 

Civil  Procedure  (section  536).   Because  actions  for  slander  and  libel  that  miti- 

on  a  general  denial,  it  has  always  been,  gating    circumstances    should    be    set 

and  must  necessarily  be,  proper  to  give  forth  in  the  answer.    Beck  v.  Dowell, 

evidence  tending  to  reduce  or  mitigate  40  Mo.  App.  75,  2  R.  S.  1879,  ^  3553. 
(if  that  word  is  used)  the  actual  dam-        1.  Willover  v.   Hill,   72  N.  Y.  36; 

ages  suffered    by  the   plaintiff.    The  Blanchard  v.  Tulip,  32  Hun  (N.  Y.) 

language  of  that  section    is  'mitigate  638;   Wachter  v.  Q^ienzer,   29  N.   Y. 

or  otherwise  reduce.'    But  the  section  547;    Bush  v.  Prosser,  11  N.  Y.  347; 

certainly  cannot  mean  that  in  actions  Hager  f.Tibbits,  2  Abb.  Pr.  N.  S.  (N. 

for  a  personal   injury  the  defendant  Y.    Supreme    Ct.)  97;   McKyring  v, 

must  specially  set  up  in  his  answer  the  Bull,  16  N.  Y.  297;  Bisbey  v,  Shaw,  12 

circumstances     which    show   that  the  N.   Y.  67;   Bennett  v.  Matthews,  6^ 

plaintiff  was  not  injured  as  much  as  he  Barb.  (N.  Y.)  410;  Fry   v.   Bennett,  5 

claims.    For  instance,  in  an  action  for  Sandf.  (N.  Y.)  54,  i  Code  Rep.  N.  S. 

assault  and  battery,    if    the    plaintiff  (N.  Y.)  238;  Bradner  v.  Faulkner,  93 

proved  the  assault,  and  gave  evidence  N.  Y.  515;   Steffen   v,  Schaefer  (Su- 

tending  to  show  that  he  was  laid  up  preme  Ct),  15  N.  Y.  Supp.493;  Ayres 

six  weeks,  the  defendant  might  show  v.  Covill,  18  Barb.  (N.  Y.)  263. 
that  the  plaintiff  was  out  the  next  day,        In   Steffen    v.    Schaefer    (Supreme 

without  having  pleaded  this  in  the  an-  Ct),  15  N.  Y.  Supp.  494,  the  court  said: 

swer,    for   the   reason  that  such  evi-  ^  Under  section  165  of  the  former  code 

dence  only  goes  to  the  actual  damages  and  section  536  of  the  present  code,  the 

suffered  by  the  plaintiff.    But  if  the  defendant  may  prove  at  the  trial  facts 

case  were  one  which,  on  the  plaintiff's  not  amounting  to  a  total  defense,  tend- 

showing,  appeared  to  authorize  a  jury  ing  to  mitigate  or  reduce  the  plaintiff's 

to  give  punitive   damages  beyond  the  damages,  provided  they  are  set  forth  in 

plaintiff's  actual  injury,  then  probably,  the    answer,    but    only    such   as    are 

under  this  section,  the  defendant  could  pleaded  can  be   proved."     Citing-  Ball 

not  give  evidence  in  mitigation  of  those  v.  Evening;  Post  Pub.  Co.,  38  Hun  (N. 

punitive  damages  unless  he  had  pleaded  Y.)  16;  Blanchard  v.  Tulip,  32   Hun 

specially."  (N.  Y.)  638. 

Where    matters    of    mitigation    are        Wharo  in  an  Action  of  Blander  for 

stricken  out  of  the  answer,  the  order  words  charging  perjury,   the   answer 

appealed    from    should     be    reversed,  alleged   that  the  words  were  spoken 

Bradner  v,  Faulkner,  93  N.  Y.  520;  with   reference  to  a  suit  between  the 

Steffen  v.  Schaefer  (Supreme  Ct.),  15  parties  in  which  the  plaintiff  was  sworn 

N.  Y.  Supp.  493.  as  a  witness,  and  **  falsely  deposed  and 

In  Mitchell  v,  Cody,  6  Misc.  Rep.  gave  evidence  "  that  he  made  a  certain 

(N.  Y.  Super.    Ct.)  307,  it  was  held  contract  with  the  defendant,  when  in 

that  where  the  answer  contained  only  fact  no  such  contract  was  ever  made; 

a  general  denial,  a  ruling  denying  the  and  that  such  evidence  was  material 

defendant's  right  to  introduce  matters  and  pertinent;  it  was   held,  that  evi- 

of  mitigation  at  the  trial  was  proper  dence  to  prove  the  answer  was  com- 

under  the  pleadings.  petent    in    mitigation,    although    tb# 
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circumstances  are  set  out  in  the  answer,  it  should  be  stated  that 
they  are  in  mitigation  of  damages.^ 

answer  omitted  to  aver  knowledge  on  thus  pleaded  must  be  such  as  would 

the  part  of  the  plaintifif  that  the  testi-  reasonably  induce  belief  in  the  mind  of 

monr  was  false.   Spooner  v.  Keeler,  51  a  person  possessed  of  reasonable  intelti- 

N.  Y.  537.  gence.     Dolevin  v.    Wilder,  14   How. 

Ifattar   Operattng  ai  a  Bnrpriae.  —  Pr.  (N.  Y.  Super.  Ct.)  491.    And  such 

'*  Whether  or  not  the  plaintifif  is  suffi-  facts  in    order    to    mitigate  damages 

ciently  apprised  bj  the  matter  set  up  in  must  have  been  known  at  the  time  of 

the  answer  (in  mitigation  of  damages)  the  uttering  of  the  slanderous  words, 

necessarily  depends  upon  the  question  Hatfield  v.  Lasher,  17  Hun  (N.  Y.)  33, 

whether  he  can  affirm  at  the  trial  that  affirmed  in  81  N.  Y.  246. 
if  the  evidence  offered  in  its  support        AppUoation  in  Special   Actions. — In 

is  admitted,  he  will   be  taken  by  sur-  N.  Y.  Code,  sections  164,  165,  which  ex- 

prise*  and  will  be  unable  to  proceed  pressly  permit  the  defendant  to  allege 

with  the  trial  of  the  action.''    Smith  v.  in  his  answer  any  mitigating  circum- 

Trafton,  3  Robt  (N.  Y.)  709.  stances  to  reduce  the  amount  of  dam- 

Ifattar   Ten^Ung  to  Prove    Tmth  of  ages   in  actions  of  slander  and  libel, 

Charge. — The  fact  that  an  answer  set  are  inapplicable  in  actions  of  assault 

up  matters  which  tended  to  prove  the  and   battery.    Gilbert   v.  Rounds,    14 

truth  of  the  charge,  in  addition  to  the  How.  Pr.  (N.  Y.  Supreme  Ct.)  46. 
mitigating  circumstances  set  forth,  does        1.  In  Hager  v,  Tibbits,  2  Abb.  Pr. 

not  affect  the  question.      Bennett  v.  N.  S.  (N.   Y.  Supreme  Ct.)  102,  the 

Matthews, 64 Barb. (N.Y.) 414.   Citing  court    said:    ''Where    circumstances, 

Bush  V,  Prosser,  11  N.  Y.  347 ;  Bisbey  which  can  only  be  given  in  evidence  in 

V.  Shaw,  12  N.  Y.  67 ;  McKyring  v.  mitigation  of  damages,  are  set  forth  in 

Bull,  16  N.  Y.  297.     See  also  Hager  v,  the  answer,  it  must  be  distinctly  stated 

Tibbits,  2  Abb.  Pr.  N.  S.  (N.  Y.  Su-  that  it  is  with  that  view,  and  for  that 

preme  Ct.)  97.  purpose  only,  that  they  are  introduced, 

In  Dolevin  v.  Wilder,   34  How.  Pr.  as  otherwise  the  plaintifif  will  have  a 

(N.  Y.  Super.  Ct.)  490,  the  court  said  :  right  to  infer  that  they  are  relied  on 

"The  case  of  Bush  v.  Prosser,  11  N.  as  d  bar  to  the  action,  and  upon  that 

Y.  347,  and  Bisbey  v.  Shaw,  12  N.  Y.  ground  may  properly  demur.     Fry  v, 

67,  settle  two  principles  in  the  law  rel-  Bennett,   i    Code  Rep.  N.  S.  (N.  Y. 

ative  to  actions  for  libel  and  slander,  Super.  Ct.)  238,  5  Sandf.  (N.Y.)  54; 

under  the  provisions  of  the  code.  These  Matthews  v.  Beach,  5  Sandf.  (N.  Y.) 

are:   First,   that    mitigating   circum-  264;  Ayres  v.  Covill,  18  Barb.  (N.  Y.) 

stances  may  be  pleaded  in  connection  260." 

with  a  general  denial  and  with  or  with-        To   Obviate   Demurrer. — In    Fry    v, 

out  a  plea  of  justification ;  second,  that  Bennett,  5  Sandf.   (N.  Y.)  54,  i  Code 

all  matters  which  tend  to  disprove  mal-  Rep.  N.  S.  (N.  Y.)  238,  it  was  held  that 

Ice  may  be  pleaded  in    mitigation  of  where  circumstances  in  mitigation  of 

damages,  although  they  may  tend  to  damages  are  desired  to  be  given  in  evi- 

prove    the   truth    of    the  words  com-  dence,  they  must  be  stated  as  such  In 

plained  of."  the    answer;    otherwise,    the  plaintiff 

In  Ayres  v.  Covill,  18  Barb.  (N.  Y.)  would  have  a  right  to  infer  that  they 

263,  it  was  held  that  under  section  165  were  meant  to  be  relied  on  as  a  bar. 

Code  N.  Y.,  matters  in  mitieation  can  and  upon  such  ground    might  justly 

be  pleaded  only  when  the  de&ndant  al-  demur  to  them. 

leges  the  truth  of  the  matters  charged        To  Save  being  Struck  Oat. — In  Atte- 

as  defamatory.  berry  v.  Powell,  29   Mo.  429,  77   Am. 

But  see  section  536  Code  Civ.  Pro.  (N.  Dec.  579,  the  court  said:  **Mitigating 
Y.),  where  it  is  provided  that  the  de-  circumstances  serve  only  to  reduce  the 
fendant  may  prove  mitigating  circum-  damages ;  they  cannot,  therefore,  con- 
stances,  notwithstanding  that  he  has  stitute  a  defense  to  the  action;  and 
pleaded  or  attempted  to  prove  a  justi-  whenever  they  are  set  up,  it  must  be 
ncation.  in  •  connection  with   an  answer  to  the 

Where  a  defendant  in  an  action  of  action,  and   the  pleader  should   state 

slander  seeks  to  mitigate  damages  by  that  they  are  in  mitigation  of  damages, 

pleading  facts    which  induced  him  to  as  otherwise,  not  amounting  to  an  an- 

Delieve  the  charge  to  be  true,  the  facts  swer,  the  court  would  be  warranted  in 
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8.  TTnder  General  Iisne. — In  certain  cases,  however,  where  the 
general  issue  has  not  been  abolished,  they  may  be  given  in  evi- 
dence under  the  same.^ 

4  Hatter  in  Mitigation  Hot  Material — An  allegation  of  matter 
in  mitigation  of  damage  is  not  considered  material,*  since  such 
facts  are  not  pleaded  as  a  defense,  but  as  notice  merely,'  and 
hence  it  requires  no  reply,  and  is  not  subject  to  a  de- 
murrer.* 

XTX,  DsncTiVB  PiEADDre  or  Daxaoes—  1.  Ho  Canae  of  Action  Stated. 
— ^Where  the  declaration  or  complaint  fails  to  set  forth  a  cause  of 
action  for  damages,  a  demurrer  thereto  is  properly  sustained.^  If, 
however,  under  the  allegations,  the  plaintiff  would  be  entitled  to 

striking  them  out,  as  not  knowing  for  material  allegations  not  controverted, 
what  purpose  thej  were  intended.  etc.,  must  be  taken  as  true.     Newman 

1.  As  stated  above,  matter  in  mitiga-    v.  Otto,  4  Sandf.  (N.  Y.)  668. 

tion    in    Indiana^  under  the  code,  is  8.  Smith  v.  Traflon,  3  Robt  (N.  Y.) 

required  to  be  specially  pleaded  onlj  in  709;  Newman  v.  Otto,  4   Sandf.  (N. 

actions  of  slander.    Reagan  v.  Long,  Y.)  668. 

31  Ind.  266;  Smith  v.  Lisher,  33  Ind.  In  Maretzek  v,  Cauldwell,  2  Robt 
502  ;  Blizxard  v,  Applegate,  61  Ind.  (N.  Y.)  715,  it  was  held  that  a  motion 
370.  to  make  such  matter  more  definite  and 

And  such  matter  cannot  be  speciallj  certain  could  not  be  entertained;  quoted 

pleaded  or  set  up  by  way  of  answer  in  in    Smith    v,    Trafton,    3    Robt.    (N. 

other  actions,  but  may  be  given  in  evi-  Y.)  709. 

dence  under  the  general  denial.    Smith  4.  Smith  v,  Trafton,  3  Robt  (N.  Y.) 

v.Lisher,  23  Ind.  502;  Harrison  v.  Price,  700  ;Newman  v.  Otto,  4  Sandf.  (N.  Y.) 

32  Ind.  165 ;  Blizzard  v,  Applegate,  61  668.  But  see  Fry  v.  Bennett,  5  Sandf. 
Ind.  368.  (N.  Y.)  54,  where  it  was  held  that  a  de- 

In  Osborn  v,  Lovell,  36  Mich.  250,  murrer  might  properly   include  matter 

it  was  held  that  whatever  in  an  action  in   mitigation  of   damages,   when  the 

of  tort  would  go  in  mitigation  of  dam-  truth  of  a  libel  was    not    sufficiently 

ages  might  be  given  in  evidence  under  pleaded. 

the  general  issue;  following  Delevan  S.  Jex    v,  Straus,   122    N.  Y.    293; 

V.  Bates,  i  Mich.  97.  Kenny  v.  Collier,  79  Ga.  743;  Flatow 

Porsonal  Injuries. — So  in  actions  for  v.  Von  Bremsen,  19  Civ.  Pro.  Rep. 

personal  injuries,  evidence  in  mitigation  (N.  Y.  City  Ct.)  125.     See  article  De- 

of  damages  may  be  given  under  a  gen-  murrers. 

eral  denial.    Beck  v,  Dowell,  40  Mo.  Where,  in  an  action  for  slander  in  us- 

App.  75.                                      ^  ing  language  concerning  the  plaintiff 

This  was  the  rule  at  common  law,   2  which  was  not  actionable  per  se,  the 

Greenleaf  Ev.  (14th  ed.),  393,  and  has  only    allegation    as   to    damages    was 

not  been  changed  by  the  ^f  jj^vri  Code  *^that,  by  reason  of  the  speaking  and 

of  Civil  Procedure.  uttering  of   said  words,  *  *  *    divers 

Slaadar  and  Libel. — It  is  only  in  persons  have  refused  to  associate  or 
actions  for  slander  and  libel  that  miti-  transact  any  business  with  this  plain- 
gating  circumstances  may  be  set  forth  tiff,  and  this  plaintiff  was  thereby  de- 
in  the  answer,  a  Mo.  Rev.  Stat.  1879,  §  prived  of  the  benefits  which  would 
3553  >  Beck  V,  Dowell,  40  Mo.  App.  75.  accrue  to  him  from  such  associations 
See  also  Atteberry  v,  Powell,  29  Mo.  and  business,  as  aforesaid,  to  his  damage 
4^9>  77  Aq^*  l^ec.  579.  in  the  sum  of  one  thousand  dollars,*' 

2.  Smith  V.  Trafton,  3  Robt.  (N.  Y.)  it  was  held  that  special  damage  was 
709;  Fry  V,  Bennett,  5  Sandf.  (N.  Y.)  not  alleged  according  to  the  requirc- 
C4;  Newman  v.  Otto,  4  Sandf.  (N.  ments  of  law,  and  since  the  complaint 
v.)  668.  did  not  state  facts  sufficient  to  consti- 

Facts  pleaded  in  mitigation  of  dam-  tute  a  cause   of  action,    a    demurrer 

ages  in    an    action    of    lil)el   are   not  thereto  should  be  sustained.      Flatow 

material  in  the  sense  of  section   y58  of  v.  Von  Bremsen,   19  Civ.  Pro.  Rep. 

New  York  Code,  which  provides  that  (N.  Y.  City  Ct.)  125. 
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I 

recover  some  amount,  although  merely  nominal,  a  demurrer  to 
the  complaint  will  not  lie.^ 

8.  TTnoertaiiL  Statement  of  Canae  of  Action — a.  Generally. — The 
remedies  for  uncertainty  in  stating  a  cause  of  action  for  damages 
are  so  dependent  upon  the  statutory  provisions  of  the  several 
states,  that  no  settled  rule  can  be  laid  down  in  regard  thereto. 

*•  Remedies  of  Defendant. — In  such  cases,  if  the  allegations 
of  damage  are  not  sufficiently  specific,  the  defendant  may  demur 
to  the  complaint,^  or  may  move  to  make  the  allegations  of  the 

1.  ^t^sufraf\,2.  Nominal  Damages,  the  car  suddenly  started  ofif,  causing 

9.  Pollard  T/.  Ljon,  oi  U.  S.  237;  her  to  fall  to  the  ground,  *  and  there- 
Roberts  V,  Roberts,  5  B.  &  S.  389,  117  bj  producing  such  serious  bodily  in- 
E.  C.  L.  389;  Walker  v.  Tribune  Co.,  juries  to  her  as  to  deprive  petitioner  for 
99  Fed.  Rep.  828;  Bradenburg  t;.  Miles,  a  long  time  of  her  company  and  serv- 
7  Colo.  537.  ices,  and  entail  upon  him  heavy  ex- 

In  Walker  v.  Tribune  Co.,  29  Fed.  pense  for  nursing  and  medical  atten- 
Rep.  828,  the  declaration  in  an  act  for  tion,  all  to  his  damage'  in  the  sum  of 
slander  was  demurred  to  in  that  there  one  thousand  dollars,  sets  forth  sub- 
was  no  averment  of  special  damage  to  stantially  a  cause  of  action,  and,  though 
the  plaintiff.  The  court  held  that  the  wanting  in  sufficient  fullness  and  detail 
law  is  well  settled  that  when  the  al-  astothemannerin  which  the  injury  was 
leeed  libelous  words  are  not  in  them-  caused,  and  its  consequences,  of  which 
selves  actionable,  thje  plaintiff  must  not  advantage  could  be  taken  by  special  de- 
only  charge  the  defamatory  meaning  murrer  at  the  first  term,  should  not,  at 
by  an  appropriate  innuendo,  but  he  must  the  trial  term,  be  dismissed  on  defend- 
also  aver  and  prove  special  damage,  ant's  motion,  made  on  the  ground  that 
and  a  failure  to  do  so  may  be  taken  ad-  the  allegations  as  to  the  nature  and  ex- 
vantage  of  by  general  demurrer.  tent  of  the  injuries  done  plaintifiPs  wife 

Part  of  Comiilaliit  InanfUclent. — If  the  were  too  vague,  uncertain,  and  indef- 

allegations  of  the  complaint  in  which  inite  to  put  defendant  on  notice  as  to 

the  plaintiff  seeks  to  lay  down  the  rule  the  nature  of  the  case  to  be  proved." 

by  which  the  damages  ought  to  be  esti-  James  f.  Atlanta  St.  R.  Co.,  90  Ga.  695, 

mated    are    insufficient    or  irrelevant,  note. 

the  defect  cannot  be  reached  by  de-  Where  the  complaint  averred  that 

murrer  so  long  as  the  other  parts  of  the  the  defendants,  with  force  and  arms, 

complaint  contain    a    sufficient  state-  entered  upon  the  premises  and  ejected 

ment.     Sunnyside   Land   Co.   v,  Wil-  the  plaintiff  and  his  wife    therefrom, 

lamette    Bridge    R.    Co.,  20    Oregon  and  with  force  and  arms  entered  his 

546;  Cowley  zr.  Davidson,  10  Minn.  392.  house  and  took  possession  thereof,  to 

8p«cial  I>emiiTrer. — Where,  in  an  ac-  the  plaintiff 's    damage  five  thousand 

tion  to  recover  damages  for  overflow-  dollars,  it  was  objected,  by  special  ex- 

ing  the  plaintiff's    land,    the  petition  ception,  that  the  pleading  did  not  point 

averred  in  detail  the  value  of  the  crops  out  in  what  the  item  of  five  thousand 

at  the  time  of  the  overflow,  it  was  held  dollars  consisted — wheUier  in  the  value 

that,  although  some  of  the  allegations  and  use  of  the  premises  for  a  desig- 

of  damage  contained  in  the  petition  nated  time,  or  for  violence  in  ejecting 

should  have  been  stricken  out  if  a  spe-  the  plaintiff  and  his  wife  from  the  house 

cial  demurrer  had  been  interposed,  the  and  premises,  etc.  The  court  held  that, 

allegation  of  the  value  of  the  crops  while  the  allegation  might  be  sufficient 

was  sufficient  to  save  the  pleading  upon  to  admit  proof  if  not  objected  to,  yet, 

general  demurrer.    Sabine,  etc.,  R.  Co.  when  assailed  by  special  demurrer,  the 

v.  Hadnot,  67  Tex.  503.  allegation  was  too  general,  and  the  spe- 

**  A  declaration  by  a  husband,  against  cial  demurrer  should   have  been  sus- 

a  street  railroad  company,  alleging  that  tained.     Randall    v.    Rosenthal   (Tex. 

the  plaintiff's  wife,  being  a  passenger  Civ.  App.  1895),  3^  S-  ^'  ^^P*  ^^^' 

on  one  of  defendant's  cars,  undertook  General  Demurrer. — In    Sedberry  v. 

to  alight,  and  that,  while  so  doing,  and  Verplanck   (Tex.  Civ.  App.  1895),  31 

by  reason  of   defendant's  negligence,  S.  W.  Rep.  242,  the  court  said :  **Itls 
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complaint  more  specific,^  or  may  question  the  sufficiency  of  the 

well  settled  that,  where  damages  result  etc.,  Bank  v,  Thompson,  i8  Abb.  Pr. 

in    more    than  one  waj,  the  plainti£f  (N.  Y.  Supreme  Ct)  418. 

must  state  in  his  petition  the  particular  In  Hewit  v.  Mason,  34  How.  Pr.  (N. 

damage  which  he  has  sustained,  and  Y.   Supreme  Ct.)  368,  the  complaint 

the  amount  so  sustained."     In  this  case  stated  that,  by  reason  of  the  speaking 

the  petition  set  forth  four   different  of  the  words,  tlie  plaintiff  was  injured 

wajs  in  which  the  plaintiff  was  dam-  in  his  good  name  and  business,  and  ez- 

aged,    the     amount   of    the    damages  eluded  from  the  society  of  his  friends 

being  stated  in  the  aggregate;  it  was  and  neighbors,  to  his  damage  two  thou- 

held  that  this  would  have  been  suffi-  sand  dollars.    The  court  held  that  the 

cient  on  general  demurrer,  but  not  so  injury  to  his  business  and  exclusion 

where  a  special   demurrer  was  inter-  from  society  were  damages  of  a  special 

posed  to  specify  such  defect.  character,  and    that    the    complaint 

Oalifinrnla. — In  many  states  uncer-  should,  perhaps,  have  been  more  spe- 
tainty  in  a  complaint  is  not  a  ground  of  cific ;  certainly,  as  to  the  charge  in  re- 
demurrer,  the  remedy  being  by  a  mo-  gard  to  the  injury  to  his  business ;  but 
tion  to  make  the  pleadings  more  cer-  that  such  objection  could  not  be  raised 
tain;  but  in  Caluornia;  under  the  on  demurrer,  the  remedy  .of  the  de- 
Code  of  Civil  Procedure,  (  437,  a  fendant  being  by  motion,  under  sec- 
demurrer  upon  such  ground  is  per-  tion  160,  Code  of  Procedure, 
mitted,  and  if  such  demurrer  is  im-  In  Frobisher  v.  Fifth  Ave.  Transp. 
properly  overruled,  a  reversal  of  the  Co.,  81  Hun  (N.  Y.)  544,  which 
judgment  entered  upon  the  complaint  was  an  action  for  personal  injury,  it 
must  follow.  Mallory  v,  Thomas,  98  was  alleged  in  the  complaint  that  the 
Cal.  646.  plaintiff  had  become  disabled  for  life  to 

mMOUl — The  Missouri  code  re-  such  an  extent  as  to  seriously  interfere 
quires  the  plaintiff  to  make  a  plain  and  with  the  active  prosecution  of  his  busi- 
concise  statement  of  his  cause  of  ac-  ness ;  and  the  court  held  that  this, 
tion,  and  provides  several  methods  by  although  not  a  very  specific  allegation 
which  the  defendant  can  take  advan-  of  special  damages  resulting  from  an 
tage  of  this  statement  if  it  is  defective  injury  to  the  plaintifTs  business,  was 
in  form  or  substance:  First,  he  may  yet  sufficient  to  give  defendant  notice 
demur;  second,  he  may  move  to  have  that  an  attempt  would  be  made  to  re- 
it  made  more  certain  and  definite ;  cover  such  damages,  and  that  if  it  had 
third,  he  can  object  to  the  introduction  desired  a  more  definite  allegation,  it 
of  evidence  or  an  issue  not  made ;  be-  should  have  moved  that  the  complaint 
sides  this  he  can  answer,  if  he  desires,  be  made  more  definite  and  certain  in 
Mellor  V.  Missouri  Pac.  R.  Co.,  105  this  particular.  Quoting  Ehrgott  v. 
Mo.  466.  New  York,  96   N.  Y.  264.     See  also 

1.  Hewit  V,  Mason,  24  How.  Pr.  (N.  Ohio,  etc.,  R.  Co.  v.  Hecht,  115  Ind. 

Y.  Supreme  Ct.)  366 ;  Shoe,  etc,  Bank  443. 

V.  Thompson,  18  Abb.  Pr.  (N.  Y.  Su-  Action  for  Personal  mjuries. — In  Fox 

premeCt.)  418;  Columbia,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  86  Iowa  368, 

V,  Hawthorne,  3  Wash.  Ter.  353;  Dick-  which  was  an  action  for  personal  in- 

ens  v.  Des  Moines,  74  Iowa  216;  Fox  juries,   the  petition   alleged    that  the 

V.  Chicago,  etc.,  R.  Co.,  86  Iowa  368;  plaintiff  had  ^'suffered  great  expense,'* 

Flanagan  v,  Baltimore,  etc.,  R.  Co.,  83  and  under  this  allegation  evidence  was 

Iowa  643.    See  also  article  Definite-  admitted   that    a  mattress,  quilt,  and 

NESS  AND  Certainty  in  Pleadings,  springs  had  been  injured  from  applica- 

Where,  in  an   action   for  libel,  the  tions  of  medicine  to  the  plaintiff;  the 

complaint  averred  as  damages  sustained  court  held  that  notwithstanding  the  al- 

that    citizens   had   refused   to  receive  legation  was  general,  it  was  sufficient, 

notes  of  the  bank  and  to  have  any  busi-  in  the  absence  of  a  motion  for  a  more 

ness  transactions  with  it,  it  was  held  specific  statement,  to  cover  any  proper 

that  the  defendant  undoubtedly  had  a  expense. 

right  to  ask  that  this  averment  of  spe-  Itemized  Statement  Demanded, — In 

cial  damages  be  made  more  specific,  an    action  for   personal    injuries,  the 

but  that  the  mode  of  obtaining  it  was  items  of  damage  demanded    are   not 

by  motion  and  not  by  demurrer.    Shoe,  required  to  be  set  out  on  the  motion  to 

778  Volume  V. 


DdMlTe  FlM^Ssg  of  DuMgit.   DAM  A  GES.  TTnoertain  Itattmtat. 

petition  by  special  exception,*  by  motion  to  strike  out,  by  objec- 
tion to  the  evidence  when  offered,  or  by  request  for  instructions.^ 
OltfMtlmi  Bnift  be  Xada  at  the  Trial,  where  evidence  is  introduced  of 
an  element  of  special  damage  not  specially  pleaded,  and  a  failure 
to  so  object  is  waived  after  trial.^ 

make  the  complaint  more  definite.    If  are    not  of  such  a  character  that  the 

the  defendant  desires  an  itemized  state*  plaintiff  is  legally  entitled  to  recover^ 

ment  of  the  damages,   he  should  de-  either  because  thej  are  too  remote,  or 

mand  a  bill  of  particulars.     Hanson  v,  because  thej  are  not  sufficiently  set 

Anderson,  90  Wis.  195.    See  also  Co-  forth  in  the  declaration,  it  will  not  be 

lumbia,  etc.,    R.  Co.  v.  Hawthorne,  3  intended  after  verdict  that  the  plaintiff 

Wash.  Ter.  353.  was  allowed  to  recover  them«    If  the 

In  Hanson  v,  Anderson,  90  Wis.  195,  plaintiff  attempts  to  recover  for  such 

where  it  was  objected  that  the  injuries  special  damages  at  the  trial,  the  proper 

complained    of   were    not  spe\cificallv  mode  of  raising  the  question  is  to  ob- 

enot^h  stated,  the  court  said :  "  It  is  ject  to  the  admissibilitj  of  the  evidence 

hardlv  necessary  to  specify  ^^trj  mus-  as  to  the  instruction  to  the  jury,  and 

cle  that  ached  and   every-  nerve  that  not  by  motion  in  arrest  of  judgment, 

throbbed.    If  the  defendant  desired  an  Packard  v.  Slack,  33  Vt  11. 

itemized  statement  of  the  damages,  he  Aider  by  Verdict. — In  Parker  v.  Gris- 

could  have  demanded  a  bill  of  particu-  wold,  17  Conn.  297,  the  court  said :  "A 

lars.    Barney  v,  Hertford^  73  Wis.  95."  legal  damage  being  alleged  in  the  dec- 

1.  Texas  Cent  R.  Co.  v.  Burnett,  80  laration,  if,  indeed,  it  were  stated  so 

Tex.  536;    Besso   v,  Southworth,   71  defectively  or  informally  that  it  would 

Tex.  765.  be  insufficient  on    demurrer,    still    it 

I&  an  Action  against  a  Oazrier  for  de-  would  probably  be  cured  by  the  ver- 

lay  in  the  transportation  of  a  machine,  diet,  since   it  is  presumable   that  the 

wnere  the  complaint  contained  a  prayer  court  would  not  instruct  the  jury  to 

for  judgment  for  the  rental  value  of  the  give,    and  that  they  would    not  have 

machine  during  such  delay,  it  was  held  given    damages,  unless  some  damage 

that  such  prayer  was  sufficient  to  show  had  been  proved  on  the  trial.** 

that  the  plaintiff  relied  upon  the  rental  Gonaeqnential   Damagea.  —  It  is    no 

value  as  a  measure  of  damages,  and  ground  for  demurring  to  a  declaration, 

where  no  special  exception  was  taken  that  consequential  damages  are    laid 

to  the  complaint  that  it  did  not  defi-  which  do  not  legitimately  result  from 

nitely  state  such  facts  as  would  entitle  the  acts  of  all  the  defendants.   "  If  these 

the  plaintiff  to  such  rental  value,  there  damages  are  sought  to  be  recovered  at 

is  no  error  in  admitting  evidence  as  to  the  trial,  the  defendants  may  then  ob- 

such  fact.  Gulf,  etc.,  R.  Co.  v.  Pettit,  3  ject  to  the  evidence.'*    Leland  v,  Tou- 

Tex.  Civ.  App.  588.  sey,  6  Hill  (N.  Y.)  328. 

S.  Alabama  G.  S.  R.  Co.  v,  Tapia,  8.  Mellor  v.  Missouri  Pac.  R.  Co.,  105 

94  Ala.  336.  Mo.  471 ;  Bartley  v,  Trorlicht,  ^  Mo. 

In  an  Action  for  Aiaaiat  and  Battery,  App.  321 ;  Atkinson  v,  Harran,  68  Wis. 

where  the  complaint  did  not  set  out  as  405 ;  South  Covington,  etc.,  St.  R.  Co. 

an  item  of  damage  that  the  plaintiff's  v.  Ware,  84  Kv.  367. 

clothes  were  injured  or  destroyed  by  When  the  pleadings  contain  a  claim 

the  assault,  but  evidence  thereof  was  for  general  damages,  supported  by  a 

admitted  without    objection    and  the  statement  of  facts  showing  that  the 

jury  were  instructed  to  take  into  con-  damages  claimed  are  the  natural,  nec- 

sideration  such  facts  in  assessing  the  essary,  and  direct  consequence  of  the 

damages,  it  was  held  that  where  no  ob-  wrong  complained  of,  this  is  sufficient 

jection  was    made  to    such    evidence  and  not  subject  to  demurrer.    Should 

going  to  the  jury,  such  special  damage  the  proof  of  special  damages  be  offered 

might  be  recovered  and  the  complaint  on  the  trial,  objection  may  be  raised 

be  considered  as  amended  so  as  to  cover  there  that  the  complaint  or  answer,  as 

the  claim  for  injury  to  the  plaintiff's  the  case   may   be,   contains    no    such 

clothing.   Atkinson  v.  Harran,  68  Wis.  claim.     Herfort  v,  Cramer,  7  Colo.  402. 

405.  Otjectlon  Bailed  after  Trial.— If  the 

Bailing  Otajeetion  to  Becerery  of  Spe-  defendant  deems   the  petition    insuf- 

dal  Pamagei, — If  the  special  damages  ficient  to  disclose  the  facts  upon  which 
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ZX.  IvsTBironoVB— 1.  Oenerally. — ^The  jury  ought  to  be  informed 

by  proper  instructions  as  to  the  correct  standard  by  which  dam- 
ages  should  be  estimated.^ 

8.  Should  be  Confined  to  Pleadings  and  Evidence. — ^The  instructions 
must,  however,  be  confined  to  the  pleadings  and  to  the  evidence 
adduced  at  the  trial.^    And  where  there  is  a  lack  of  necessary 

claims  for  damages  are  based,  a  motion  which  authorizes  the  juiy  to  g^ve  ez- 
for  a  more  specific  statementof  thepe-  emplar J  damages  if  they  think  **  the 
tition  as  to  the  matter  will  be  sustained,  put>lic  good  requires  it/*  or  *'  to  deter 
if  made  bj  the  defendant  before  trial,  others,"  is  erroneous.  Ratteree  v. 
but  he  cannot  raise  such  an  objection  Chapman,  79  Ga.  574. 
for  the  first  time  after  trial.  Flanagan  In  Welsh  v,  Stewart,  31  Mo.  App. 
V,  Baltimore,  etc.,  R.  Co.,  83  Iowa  643.  382,  the  court  said :  "  In  this  case  no 

And  where  he  does  not  make  the  instruction  authorizing  exemplary  dam- 
proper  motion  for  that  purpose,  he  must  ages  should  have  been  given,  for  the 
come  prepared  to  meet  anj  proof  reason  that  the  petition  does  not  state 
which  the  plaintiff  may  offer  as  to  in-  a  case  which  will  support  the  recovery 
juries  whicn  are  the  direct  result  of  the  of  such  damages,  and  it  is  a  rule  in  this 
negligence.  Ohio,  etc.,  R.  Co.  v.  state  that  it  is  error  to  give  instruc- 
Hecht,  115  Ind.  44^;  Dickens  v.  Des  tions  upon  a  state  of  case  not  made  by 
Moines,  74  Iowa  216.  the  pleadings."     Citing  Melvin  z*.  St. 

In  Columbia,  etc.,  R.  Co.  v.  Haw-  Louis,  etc.,  R.  Co.,  89  Mo.  106. 

thorne,  3  Wash.  Ter.  353,  it  was  held  Wliere  the  Proof  Fumlabes  No  Definite 

that  by  not  so  moving,  he  waives  in-  Blementa  of  damage  it  is  error  to  in- 

definiteness.  struct  that  the  jury  may  award  such 

Objection  upon  Kotlon  for  Noniult.  damages  as  they  find  the  plaintiff  may 
—An  objection  that  the  plaintiff  can  have  suffered.  Morrison  v.  Yancey,  23 
recover  only  such  damages  as  are  Mo.  App.  675.  Citing-  Shenuit  v, 
specified  in  the  bill  of  particulars  Breuggestradt,  8  Mo.  App.  47. 
should  be  raised  when  he  offers  evi-  Bpeclflo  Bnle  for  Aaseasment. — Where 
dence  on  the  question  of  damages,  and  the  instruction  offered  contains  no  spe- 
the  court  is  not  bound  to  entertain  it  cific  rule  for  the  assessment  of  dam- 
on  motion  for  a  nonsuit.  Colrick  v,  ages,  the  court  is  not  bound  to  fix  a 
Swinburne,  105  N.  Y.  503.  standard     for    the    jury's    regulation, 

1.  Parsons  v.  Missouri  Pac.  R.  Co.,  where  there  is  no  request  for  Sie  same. 

94  Mo.  286.  Horner  v.  Frazier,  65  Md.  i.  . 

Where,  owing  to  the  very  general  Qaestlons  of  Law  and  Fact. — What  are 

terms  of  the  instruction  given    to  the  proper  elements  of  damage  is  a  ques- 

jury,  and  the  introduction  into  it  of  an  tion  of  law  and  not  of  fact,  and  the 

element  of  possible  damage  not  war-  court  should  instruct  as  to   such  ele- 

ranted    by    the   testimony,    excessive  ments.    Where  the  evidence  fails  to 

damages  have  been  awarded,  the  judg-  disclose  any  definite  damages  the  court 

ment  will  be  reversed  where  a  palpable  should  instruct  a  finding  for  nominal 

injury  has  been  the  result.     Parsons  v.  damages  only.     Morrison  v.  Yancey, 

Missouri  Pac.  R.  Co.,  94  Mo.  286.  23  Mo.  App.  675. 

A  General  Denial  by  the  Defendant  re-  Suggestion  of  New  Blementa. — Instruc- 

quires  the  court  to  give  in  the  charge  tions  should  not  suggest  elements  of 

correct  measure  of  the  damages  sus-  damage   not    appearing    in    the    case, 

tained,  according  to   the   facts  devel-  Stilson  v.  Gibbs,  53  Mich.  283. 

oped  on  trial ;  special  pleadings  alleg-  2.  Thompson     on     Trials,   §    2309 ; 

ing  the  plaintiff's  damage  not  to  be  so  White  v.  Spangler,  68  Iowa  222 ;  Reed 

great  as  it  first  appeared,  are  not  nee-  v.  Chicago,  etc.,  R.  Co.,  57  Iowa  2x\ 

essary.    Gulf,  etc.,  R.  Co.  v.  Godair,  3  Nichols  z\   Dubuque,   etc.,  R.  Co.,  & 

Tex.  Civ.  App.  514.  Iowa  732,  27  Am.  &  Eng.  R.  Cas.  183; 

Exemplary  Damagea.~In  Georgia  ex-  Gardner  v,  Burlington,  etc.,  R.  Co.,  68 

emplary  damages  are  allowed  in  civil  Iowa  588;  Duke  v.  Missouri  Pac.  R. 

actions,  either  to  deter  the  wrong-doer,  Co.,   99   Mo.   351 ;    Lester   v,  Kansas 

or  to  compensate  the  wounded  feelings  City,  etc.,  R.  Co.,  60  Mo.  265;;  Parsons 

of  the   plaintiff,  and    an    instruction  7/.  Missouri  Pac.   R.  Co.,  94  Mo.  286; 
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averments  as  to  the  damage  sustained,  or  a  failure  to  introduce 
evidence  in  support  of  the  same,  it  is  error  for  the  court  to 
instruct  that  such  items  may  be  considered  by  the  jury.^ 

ZZL  A88E88MZHT  OF  DA1IA0E& — ^As  to  fixing  and  assessing  dam« 
ages  where  the  defendant  is  in  default,  see  article  Inquests  AND 

Inquiries  ;  as  to  assessment  of  damages  by  the  jury,  see  article 
Verdicts* 

Denver,  etc.,  R.  Co.  v.  Pulaski  Irrigat-  lovta. — Eckerd  v.  Chicago,  etc.,  R. 

ing  Ditch,  etc.,  R.  Co.,  19  Colo.  367;  Co.,  70  Iowa  353;  Stafford  v.  Oskaloosa, 

Missouri,  etc.,   R.  Co.   v*  Bjas  (Tex.  57  Iowa  750 ;  Gardner  v.  Burlington, 

Civ.  App.  1895),  29  S.  W.  Rep.  1132;  etc.,   R.   Co.,  68   Iowa  588;    Reed   v. 

and  see   generally   article    Instruc-  Chicago,  etc.,  R.  Co.,  57  Iowa  23. 

TioNS.  Michigan, — Britton  v.  Grand  Rapids 

In  an  Action  to  Recover  finr  tbe  Over-  St.  R.  Co.,  90  Mich.  164. 

flow  of  Water  on  the  plaintiff's  land,  Missouri. — Rhodes    v.    Nevada,  47 

owing  to  the  negligent  construction  of  Mo.  App.  501 ;  Slaughter  v.  Metropol- 

a  railroad,  where  the  allegations  of  the  itan  St.  R.  Co.,  116  Mo.  269,  jc8  Am.  & 

complaint  that  would  show  temporary  Eng.  R.  Cas.  604 ;  Norton  v.  St.  Liouis, 

injury  had  been  struck  out  on  demur-  etc.,  R.  Co.,  40  Mo.  App.  647. 

rer,  and  the  action  remained  one  for  Texas, — San   Antonio,  etc.,  R.  Co. 

permanent  injury  only,  it  was  held  im-  v.  Robinson,  73  Tex.  277;  Fort  Worth 

proper  for  the  court  to  submit  an  issue  R.  Co.  v.  Measles,  81  Tex.  478 ;  Hous- 

to  the  jury  as  to  temporary  damages,  ton  City  St.  R.  Co.  v.  Richart  (Tex. 

Gulf,  etc.,  R.  Co.  V,  Fredrickson  (Tex.  Civ.  App.  1894),  37  S.  W.  Rep.  921 ; 

1892),  19  S.  W.  Rep.  125.  Texas,  etc.,  K.  Co.  v,  Bigham  (Tex. 

General  Damage  Not  Proved. — In  an  Civ.  App.  1895),  30  S.  W.  Rep.  254; 

action  where  special  damages  were  al-  Campbell  v.  Cook,  86  Tex.  632 ;  Gulf, 

leged  and  proved,   but  there  was  no  etc.,  R.  Co.  v,  Rossing  (Tex.  Civ.  App. 

proof  of  general  damage,  it  was  held  1894),  26  S.  W.  Rep.  243;  International, 

that  a  charge  to  the  jury  that  they  etc.,  R.  Co.  v.  Simcock,  81  Tex.  503; 

might  give  such  general  damages  as  Missouri  Fac.  R.  Co.  v,  Mitchell,  75 

they  supposed  naturally  resulted  from  Tex.  77,  41   Am.  &  Eng.  R.  Cas.  224; 

the  injury,  besides  special  damages,  was  Gulf,  etc.,  R.  Co.  v.  Sparger  (Tex.  Civ. 

erroneous.     Vanderslice  v.  Newton,  4  App.  1895),  3a  S.  W.  Rep.  49. 

N.  Y.  130.  In  an  action  for  damages  by  a  hus- 

The  instsuctions  must  be  confined  to  band  against  another  for  debauching 

the  pleadings;  and  so,  where  all  the  his  wife,  an  instruction  that  the  juiy 

damages  claimed  are  special,  an  instruc-  may   allow    damages    for    a  venereal 

tion  to  the  jury  to  take  into  considera-  disease  contracted  on  account  of  her 

tion  damages  not  alleged  is  erroneous,  association  with  the  defendant,  is  error 

Brown  v,  Chicago,  etc.,  R.  Co.,  80  Mo.  where  there  was  no  averment  of  such 


457.  special  damage  in  the  complaint.  Dow 

In  an  action  against  the  keeper  of  a    dall  v.  King,  97  Ala.  635. 
bridge,  for  personal  injuries,  where  the        Medical  Bxpeniea. — Where  in  an  ac* 


only  breach  assigned  in  the  declaration  tion  for  personal  injuries  no  evidence 

was  the  defendant's  negligence  in  keep-  is  introduced  to  support  the  allegations 

ing  the  bridge  in  an  unsafe  condition,  of  the  petition  in  regard  to  the  expense 

it  was  held  that  the  plaintiff  would  be  incurred   for  medical  attention,  it   is 

limited  in  his  recovery  to  the  damages  error  for  the  court  to  instruct  that  such 

arising  from  the  breach  of  duty  pleaded  expense  may  be  considered  by  the  jury. 

In  the  declaration,  and  an   instruction  Rhodes  v.  Nevada,  47  Mo.  App.  501, 

that  the  defendant  was  liable  for  dam-  following  Duke  v.  Missouri  rac.  R. 

ages  arising  from  neglect,  carelessness,  Co.,  99  Mo.  347,  distinguishing  Mur- 

or  bad  conduct,   was  erroneous,  not-  ray  V.Missouri  Pac  R.  C]io.,  loi  Mo.  236; 

withstanding    the   provisions    of    the  Norton  v,  St.  Louis,  etc.,  R.  Co.,  40 

Georgia  Code,  ^  690.    Tift  v.  Jones,  77  Mo.  App.  647 ;  Smith  v,  Chicago,  etc., 

Ga.  181.  R.  Co.,  108  Mo.  243;  Crowley  v,  St. 

1.  Alabama, — Dowdall  v.  King,  97  Louis,  etc.,  R.  Co.,  24  Mo.  App.  123; 

Ala.  635.  Winter  v.  Central  Iowa  R.  Co.,  74  Iowa 
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V«rdi«t.  DAMAGES.  lodgmaiii  for  DuBagw. 

ZXn.  Tbbbiot.  —  As  to  verdicts  in  actions  for  damages,  see 

Verdicts. 

JVDGMEVT  VOK  DA][Aca8.--See  article  Judgments. 


♦:^ii 


448;   Gardner  v.  Burlington,  etc.,  R.  Rep.  254;  Biitton  o.  Grand  Rapids  St. 

Co.,  68  Iowa  588;  Reed  v,  Chicago,  R.  Co.,  90  Mich.  159;  Nichols  v,  Du- 

etc.,  R.  Co.,  57  Iowa  23,  followed  in  buque,  etc.,  R.  Co.,'  68  Iowa  733. 
Eckerd  v.  Chicago,  etc.,   R.  Co.,  70        Attonwy**  Feaa. —  Where  attorneys 

Iowa    353;   Stafford  v,  Oskalooea,  57  fees  or  expenses  incurred  by  plaintiff  in 

Iowa  750.  attending  court  to  prosecute  a  suit  are 

Loaa  of  Time. — Where  the  record  did  not  alle^d  in  the  proceedings  or  in- 

not  show  the  loss  of  time  caused,  nor  eluded  in  the  evidence  as  elements  of 

its  value,  it  was  held  error  to  submit  damage,  a  request  bj  the  defendant  to 

loss  of  time  as  an  element  of  damage  charge  that  the  jurj  should  not  include 

to  be  considered  by  the  jury.    Inter-  in  their  estimate    of  actual  damages 

national,  etc.,  R.  Co.  v.  Simcock,  81  such    expense,     is    properly    refused. 

Tex.  503;  Texas,  etc,  R.  Co.  v.  B^-  Missouri  Pac.  R.  Co.  v,  Mitchell,  75 

ham  (Tex.  Ciy.  App.  1895),  30  S.  W.  Tex.  77,  41  Am.  &  Eng.  R.  Cas.  324. 
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DEATH. 

« 

By  Malcolm  Taylor. 

L  Scope  of  Abticub,  785. 
n.  SvROT  OF  Death  in  Oehebal,  786. 

1.  At  Common  Law,  786. 

2.  Effect  of  Survival  or  Nonsurvival  of  Right  of  Action^  786^ 

3.  Actions  ex  Delicto  and  ex  Contractu,  789. 

4.  Actio  Personalis  Moritur  cum  Persona^  790. 

5.  Equity  Practice,  790. 

6.  Admiralty  Practice,  792. 

7.  Judicial  Writs,  792. 

8.  Death  after  Verdict,  793. 

9.  Death  pending  Appeal  or  Writ  of  Error^  794. 

m  Death  of  Pladttiff,  796. 

I.  Death  of  Sole  Plaintif,  796. 

a.  In  General,  796. 

b.  Before  Final  Judgment,  797. 

(i)  Before  Verdict,  797. 

12^  After  Verdict  or  Interlocutory  Judgment^  798* 
(3)  Pending  Reference,  800. 
Cm  After  Final  Judgment,  800. 

!    Generally,  800. 
Pending  Appeal  or  Writ  of  Error ^Zoo. 
[3)  Pending  Execution,  802. 

d.  Actions  of  Ejectment,  803. 

e.  Actions  of  Replevin,  Zoj^, 
f  Actions  of  Dower,  804. 
g.  Foreclosure  Proceedings,  805. 
A.  Injuries  to  Real  or  Personal  Property ^  805. 
i'«  Actions  for  Personal  Injuries,  807. 
y.  Actions  for  Ubel  or  Slander,  808. 
2.  Actions  for  Seduction,  809. 
/.  Actions  for  Breach  of  Promise,  809. 

»i.   C?/*^  Actions  ex  Delicto,  8 10. 

If.  Suits  for  Divorce,  810. 

tf.  Actions  to  Recover  a  Penalty,  8ll« 

/.  Actions  against  Sheriffs,  81 1. 

^.   (2*^'  7am  Actions,  812. 

r.  Special  Proceedings,  %\2. 
3«  Death  of  Nominal  Plaintiff ,  %\2m 
3.  Z>mM  of  Equitable  Plaintiff  813. 
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DEA  TH. 

4*  Death  of  One  of  Several  Plaintiffs,  814. 

a.  In  General — Before  Final  fudgment,  814. 

b.  Pending  Appeal  or  Writ  of  Error,  815. 

c.  Actions  of  Ejectment,  815. 

d.  Actions  of  Trespass,  816. 

e.  Other  Actions  ex  Delicto,  816. 

/.  Actions  to  Recover  Penalties,  817. 
g.  Actions  by  Husband  and  Wife,  817. 
h.  Actions  by  Partners,  818. 
/.  Suits  in  Equity,  818. 

(i)  Generally,  818. 

(2)  Creditor' s  Bills,  Zig. 

Vf.  JiEhXR  OF  Sefehsavt,  819. 

I.  Death  of  Sole  Defendant,  819. 

a.  In  General,  819. 

b.  Before  Final  fudgment,  821. 

(1)  Generally,  821. 

(2)  Before  Service  of  Summons,  821. 

(3)  After  Verdict,  822. 

c.  After  Final  fudgment,  822. 

(1)  Generally,  822. 

{2)  Pending  Appeal  or  Writ  of  Error,  833. 
d*  Actions  of  Ejectment,  825. 
e.  Actions  of  Replevin,  826. 
f  Actions  of  Trover,  827. 
g.  Actions  of  Debt,  827. 
h.  Actions  for  Personal  Injuries,  827. 
/.  Actions  for  Ubel  or  Slander,  828. 
y.  Actions  for  Seduction,  828. 
>&.  Actions  for  Breach  of  Promise,  828. 
/.  Actions  for  Deceit,  828. 
iw.   6>/>i^r  Actions  ex  Delicto,  829. 
«.  Suits  for  Divorce,  831. 

£7.  Attachment,  Garnishment,  and  Thisiee  i^rfceedings,  832* 
^.  Actions  to  Recover  a  Penalty,  833. 
^.  Actions  against  Sheriffs,  834. 
r.  ^f^/Zr  in  Equity,  834. 

(1)  Foreclosure  Proceedings,  834. 

(2)  Creditors'  Bills,  835. 
5.  5f^//r  /«  Admiralty,  835. 

3.  Death  of  One  of  Several  Defendants,  835, 
a.  In  General,  835. 
^.  Pending  Appeal  or  Writ  of  Error,  8361 

c.  Actions  ex  Contractu,  836. 

d.  Actions  of  Ejectment,  837. 

^.   Other  Actions  ex  Delicto,  838. 

f  Actions  against  Husband  and  Wife,  Zy^ 

g.  Actions  against  Partners,  839. 

h.  Suits  in  Equity,  840. 
(i)  Generally,  840. 

(2)  Suits  for  Partition,  840. 

(3)  Foreclosure  Proceedings,  841. 

V.  Bi^TH  OF  Both  Pabties,  841. 
VI  Bbath  of  Public  Offices,  a  Pabtt,  841. 
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80^  of  Artloto.  DEA  TH.  loopo  of  Artlolo. 

YIL  SirG0E8Tnr6  tee  Death,  841. 

1.  In  General,  841. 

2.  Failure  to  Suggest,  843. 

a.  Generally,  Z^^, 

b.  Laches,  843. 

3.  Effect  of  Suggestion,  844. 

4.  Subsequent  Proceedings ^  845. 

vm  Pbogbdtjbe  wheh  Aotioh  Abates,  845. 

1.  Objections-^-How  Raised,  845. 

2.  Stipulation  against  Abatement,  846. 

3.  Equity  jyactice,  846. 

DL  JUDftMEHT  OE  BEOBSE  ATTEE  BBATH,  846. 

1.  In  General.    See  articles  Decrees  ;  Judgments,  846. 

2.  Where  Death  Occurs  pending  Delay  by  Court,  847. 

X.  Appeal  OE  WBIT  OF  EESOE  AFTEE  Death.     See  articles  Appbals, 

vol.  2,  p.  I ;  Error,  Writ  of. 

XL  Civil  Death  of  a  Paett,  847. 

CROSS-REFERENCES. 

As  to  Survival  of  Actions  in  general,  sec  article  SURVIVAL  OF  ACTIONS. 

Revival  of  Suits,  see  article  REVIVOR. 

Substitution  of  Parties  after  Death,  see  article  SUBSTITUTION  OF 
PARTIES, 

Plea  in  Abatement  after  Death,  see  article  ABA  TEMENT,  vol.  i.  p.  i. 

Continuance  after  Death,  see  article  CONTINUANCES,  vol.  4,  p.  844. 

Decrees  and  fudgments  after  the  Death  of  a  Party,  see  articles  DE- 
CREES; JUDGMENTS. 

Issuing  Execution  after  Death,  see  article  EXECUTIONS. 

Dismissal  of  Suit  or  Action  after  Death  of  a  Party,  see  article  DIS' 
MISSAL,  DISCONTINUANCE,  AND  NONSUIT 

Death  of  Bail,  see  article  BAIL  AND  RECOGNIZANCE,  vol.  3, 
p.  186. 

Death  in  Bastardy  Proceedings,  see  article  BASTARDY,  vol.  3,  p.  287. 

Death  Sentence,  see  article  SENTENCE, 

Practice  in  Actions  for  Death  by  Wrongful  Act,  see  article  DEA  TH 
B  Y  WRONGFUL  A CT 

I  Scope  of  Aetiole. — ^The  aim  of  the  present  article  is  to  treat 
of  the  e£Fect  on  an  action  or  suit  of  the  death  of  any  party  con- 
nected therewith.  The  question  as  to  the  survivability  of  the 
right  of  action  is  treated  only  so  far  as  the  question  of  abatement 
is  affected  thereby. 

A  iMitiiiotion  must  be  made  in  the  use  of  the  term  '*  abatement " 
in  actions  at  law  and  in  suits  in  equity.  In  actions  at  law  an 
abatement  ends  the  whole  proceeding ;  while  in  suits  in  equity 
it  is  merely  an  interruption  or  suspension  of  the  suit,  subject 
to  revival,  with  or  without  the  substitution  of  new  parties.^ 

1.  3  Black.  Com.  168;  StorVs  Eq.  Pi.,  alje  and  Lawrence  Law  Diet  3;  Zoell* 
k  30,  note,  and  §  354;  3  Tidd's  Pr.  ner  v.  Zoellner,  46  Mich.  511;  Hoxle  t^. 
93a;  Anderson's  Law  Diet  4;  i  Rap-    Carr,  i  Sumn.  (U.  S.)  x^;  Claike  v* 
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SffMt  of  Death  in  G«iMraL  DEA  TH.    Sanrlyal  or  Honsorriyal  of  AetioB. 

n  SVROT  07  Bbath  in  GiBVEBAL — 1.  At  Common  Law. — In  real 
or  personal  actions  at  common  law  the  death  of  either  of  the 
parties  before  verdict  and  judgment  abated  the  action  ;  ^  and  the 
death  of  a  party  had  the  same  effect  where  there  were  several 
plaintiffs  or  several  defendants,^  except  in  cases  where  the  sur- 
viving defendant  or  defendants  had  the  whole  right  by  survivor- 
ship,^ and  in  the  case  of  actions  founded  on  tort,  which  did  not 
abate  on  the  death  of  one  defendant,  but  might  be  prosecuted 
against  the  survivor  or  survivors,  each  being  liable  in  solido  for 
the  wrong.* 

Death  of  Xing. — ^At  common  law  all  actions,  including  indictments, 
abated  by  the  death  of  the  king,  and  all  pleas  and  processes  were 
discontinued  thereby.^  But  by  statutes  of  6  and  ^  Edw.  I.  ac- 
tions did  not  abate  by  the  king's  death,  and  judicial  processes 
were  continued  in  the  time  of  his  successor.® 

8.  EfEect  of  Survival  or  UTomrarvival  of  Bight  of  Action. — ^At  com- 

Mathewson,  la  Pet.  (U.  S.)    171;  Mel-  action  upon  a  case  against  two  ezecu- 

lus  V.  Thompson,  i  Cliff.  (U.  S.)  129;  tors,  or  in  a  personal  action  for  a  dutj, 

Johnson    v»    State,    a    Houst.     (Del.)  or  in  an  action  for  debt  against  three 

378.  executors,   or  in    detinue  of  charters 

1.  I  Comyns's  Dig.  72,  74,  and  cases  against    executors,    or    in    assumpsit 

cited;  Green  v.  Watkins,  6  Wheat.  (U.  against  two  executors,  or  in  an  action 

S.)  260;  Booth  V,  Northrop,  27  Conn,  on  a  case  for  diverting  a  water  course, 

325;   Gujrer  v.   Wookey,    18  111.   536;  or  in  a  writ  of  ward,  or  in  an  action  of 

Boor  v.    Lowrey,   103   Ind.  468.    See  account,  the  action  does  not  ab^te  on 

infra  J  III.  i.  Death  of  Sole  Plaintiff y  the  death  of  one  of  the  defendants,     i 

and  IV.  I.  Death  of  Sole  Defendant.  Comyns's  Dig.  75. 

S.  I  Comjns's  Dig.  73,  75,  and  4.  Thus  the  death  of  one  of  the  de- 
cases  cited ;  Read  &  Redman's  Case,  fendants  was  not  ground  for  abatement 
10  Coke  134;  Capel  v.  Saltonsal,  3  in  an  action  of  trespass,  or  in  an  action 
Mod.  249 ;  Rex  t>.  Dryden,  Cro.  Car.  in  ejectment,  or  in  trover,  or  in  con- 
574;  Wedgewood  v,  Baily,  T.  Raym.  spiracy,  or  in  an  action  for  an  escape, 
463;  Dove  f.  Martin,  i  Show.  56;  or  in  replevin,  or  in  ravishment  of 
Knight's  Case,  1  Leon  44 ;  Woodward  ward,  or  in  a  quare  impedit,  or  in  tres- 
V.  Darcy,  Plowd.  186 ;  Worral  v,  pass  against  a  husband  and  wife  if  the 
Brand, T.Raym.  131.  Seeinfraf  III.  4.  husband  dies,  or  in  an  action  upon  the 
Death  of  One  of  Several  Plaintiff s^  case  against  a  husband  and  wife  where 
and  IV.  2.  Death  of  One  of  Several  the  husband  is  named  for  conformity. 
Defendants,  or  in  a  xvarrantia  charitB  upon  a  war- 

A  Dtottnctloii  must  be  made  at  com-  ranty  by  a  husband  and  wife,  if  the  wife 

mon  law  between  rights  which  survive  dies  audita  querela,     i  Comyns^s  Dig. 

to  the  executor  and  rights  wliich  survive  76;  Hill  v.  Tempest,  Cro.   Eliz.   145; 

to  the  survivor,  although  actions  would  Rigley  v,  Lee,  Cro.  Jac.  356 ;   Dacres 

alike  abate  in  both  cases.     In  actions  v.  Duncomb,  Vent.  235 ;  Leigh  v,  Bar- 

en  delicto,  in  case  of  the  death  of  a  gany,  Cro.  Jac.  19;  Capel  v.  Saltonstal, 

sole  plaintiff,  not  only  did  the  action  3  ^lod.  249 ;  Spenser  v,  Rutland,  Yelv. 

abate,  but  the  right  was  gone  forever.  209 ;   Griffin  v.  Lawrence,  Moor  469 ; 

Not  so  in  the  case  of  the  death  of  one  Harris  v,  Phillips,  Hard.  161 ;  Young 

of  two  or  more  plaintiffs;  the  action  v,  Woolaston,  Hard.  113. 

abated,  but  the  right  survived.     Wright  6.  i  Comyns*s  Dig.  77 ;  Resolution  of 

V,  Eldred,  2  D.  Chip.  (Vt.)  37.  the  Justices,  7  Coke  30. 

8.  Read  &  Redman's  Case,  10  Coke  Pending    Appeal. — ^This  was  so    al- 

134.     Thus,  in   a   right  of  advowson  though  the  death  of  the  king  occurred 

against  parceners  or  joint  tenants,  or  pending  appeal  or  writ  of  ^  error,    i 

in  assizes  against  a  husband  and  wife  on  Comyns's  Dig.  77,  and  cases  cited, 

the  death  of  the  husband,  or  in  an  6.  x  Comyns's  Dig.  78. 
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Eibet  «f  Death  in  General.  DEA  TH.    SonriTal  or  HoninrvlTal  of  Aetlon* 

mon  law  the  action  abated  on  the  death  of  a  party,  except  in  the 
cases  already  noticed,  regardless  of  the  question  whether  or  not 
the  cause  of  action  survived ;  but  by  the  statute  of  8  and  9  Wm. 
III.  it  was  provided  that  the  action  should  not  abate  where  the 
cause  of  action  survived,  and  there  were  two  or  more  plaintiffs 
or  defendants.^  The  English  statutes  have  been  followed  in 
Canada^  and  in  many  of  the  United  States,  and  it  is  now  pro- 
vided that  if  the  cause  of  action  survives,  the  action  shall  not 
abate,  but  may  be  continued  by  or  against  the  representatives  of 
the  deceased.' 


1.  Newnham  v.  Law,  5  T.  R.  577 ;     Union    Transfer    Co.,   i   MacArthur 
oetzell    V.   Fullerton,    44    111.  108;     (D.  C.)  295. 
Freeborn  v.  Denman,  8  N.  J.  L.  116.  Georgia.^-Hendmon  v,  Alexander, 


8  and  9  Wm.  m.,  c.  11,    provides  that  2  Ga.  81 ;  Neal  v.  Haygood,  i  Ga.  514; 

"if  there  be  two  or  more  plaintiffs  or  Newsom  v.  Jackson,  29  Ga.  61. 

defendants,  and  one  or  more  of  them  Illinois. — Holton   v.  Dalj,  106   111. 

should  die,  if  the  cause  of  such  action  131;  Chicago,  etc.,  R.  Co.  v.  O'Connor, 

shall  survive  to  the  surviving  plaintiff  19  111.  App.  m  ;  Reed  v,  Peoria,  etc., 

or  plaintiffs,  or  against  the  surviving  R.  Co.,  18  111.  403;  Bunker  v.  Green, 

defendant  or  defendants,   the  writ  or  48  111.  243;  Stoetzell  v.  Fullerton,  44 

action  shall    not    t>e  thereby  abated;  111.  108. 

but  such  death  being  suggested  upon  Indiana, — Holland   v,  Holland,  131 

the  record,  the  action  shall  proceed  at  Ind.  196. 

the  suit  of  the  surviving   plaintiff  or  Maine.  —  Dwinal     v.    Holmes,    37 

plaintiffs  against  the  surviving  defend-  Me.  97. 

ant  or  defendants."  Maryland. — Baltimore,  etc.,  R.  Co. 

Ndt   Applicable    after   Nonsuit. — A  v.  Ritchie,  31  Md.  191. 

statutory  provision    declaring    that    a  Before  Acts  1785,    c.  80,  and  1798, 

suit  shall  not  be  abated  by  the  death  of  c.  loi,  sub.  c.    14,' §   4,  were  passed, 

either  party,  does  not  apply  to  cases  of  all  personal  actions  abated  by  the  death 

nonsuit.     Dowbiggin  v.  Harrison,  10  of  a  party,  and  it  was  necessary  for  his 

B.  &  C.  480,  21   E.  C.  L.  119.  representatives  to  commence  the   ac- 

No  New  Bight    of  Action  CUyen.— In  tion  anew;  and  the  object  of  these  acts 

Flynn  v.  Perkins,  32  L.  J.  Q^  B.  10,  8  was  to  prevent  this  inconvenience  and 

ur.  N.  S.  1 177,  under  a  statute  provid-  delay,  and  to  enable  the  representatives 


I 


ng  that  "the  death  of  a  plaintiff  or  de-  of  deceased  parties  to  prosecute  such 

fendant  shall  not  cause  the  action  to  actions  as  had  been  instituted  by  their 

abate,  but  it  may  be  continued  as  here-  decedents  during  their  lives,  and  which 

inafter  mentioned,"  it  was  held  that  didnotdie  with  the  person.    These  acts 

such  statute  was  not  intended  to  give  never  were    intended   to  prevent  the 

any  new  right  of  action,  but  merely  to  abatement  of  actions  where  the  cause 

prevent  the  proceedings  from  abating  of  action  did  not  survive.    Baltimore, 

by  death,  and  to  permit  the  personal  etc.,  R.  Co.  v.  Ritchie,  31  Md.  191. 

representatives  to  continue  them  where  Massachusetts,  —  Brighton    Bank  v. 

the  cause  of  action  survives.  Russell,  13  Allen  (Mass.)  221 ;  Hunt  v, 

2.  Udy  r.  Stewart,  10  Ont.  Rep.  591.  Whitney,  4  Mass.  620. 

8.  Alabama. — Be  beet'.  Miller,  Minor  Michig-an.-^^MtLSon     v.     Finch,     28 

(Ala.)   364;  Gayle  v.   Agee,  4   Port.  Mich.  282;  Vickery  r.  Beir,  i6Mich.  50. 

(Ala.)  507;  Rupert  v.  Elston,  35  Ala.  Missouri. — Baker    v,    Crandall,    78 

79;   Foster   v.   Chamberlain,    41    Ala.  Mo.  584;  Clark  xk  Hannibal,  etc.,  K. 

158;  Evans  v.  Welch,  63  Ala.  250.  Co.,  36  Mo.  202 ;  Fine  v.  Gray,  19  Mo. 

Arkansas^ — Ward  v,  Blackwood,  41  33. 

Ark.  295.  New  Hampshire. '-C\\ndeTiinv.W\tn^ 

California.  —  Phelan    v.  Tyler,  64  4  N.  H.  385. 

Cal.  80.  New  Jersey. — ^Ten  Eyck  v.  Runk,  31 

Dahota. — O'Neill  v.  Murry,  6  Da-  N.  J.  L.  428;  Hayden  v.  Vreeland,  37 

kota  107.  N.  J.  L.  372 ;  Freeborn  v.  Denman,  8 

District  of  Columbia. — Chichester  v.  N.  J.  L.  116. 
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V«te«l  itatstw. — ^The  laws  of  the  United  States  renrding  the 
abatement  of  actions  provide  merely  for  the  course  of  procedure, 
and  save  from  abatement  by  the  death  of  a  party  all  actions  where 
the  cause  of  action  survives,  whatever  may  be  the  nature  of  the 
action ;  but  whether  or  not  in  any  particular  case  the  action  does 
survive,  must  depend  on  the  local  law,  and  with  that  question  the 

New  2Vri.— HeiiunuUer  v.  Gray,  44  West   Vir^Ht'a, — Mmrtin    v,    Balti- 

How.  Pr.  (N.  Y.  Super.  Ct.)  360;  Em-  more,  etc,  R.  Co.,  151  U.  S.  673. 

enon  v.  Bleaklej,  2  Abb.  App.  Dec.  Wisconsin. — Stephens  v.  Magor,  25 

(N.  Y.)  23 ;  Roberts  v,  Marsen,  23  Hun  Wis.  533. 

(N.  Y.)  dBS\  Robinson  v.  Covers,  65  United  States, — Moses  v.  Wooster, 

Hun  (N.  Y.)  S^fOfirmed in  138  N.  Y.  1 15  U.  S.  285. 

425;  Holsman  v.  Sti  Tohn,90  N.  Y.  a6i;  Daatii  after  Serrioo  Irat  befiara  Bntar- 

Potter  V,  Van  Vranken,  36  N.  Y.  619 ;  las   of  Aetton. — An    action    does  not 

More  V,  Bennett,  65  Barb.  (N.  Y.;  338;  abate  bj  the  death  of  either  paHj  after 

Lron     V,     Park,    iii     N.     Y.    350;  the  service  of  the  writ  but  before  the 

McGregor  V.  McGregor,  35  N.  Y.  218;  time    of    entering   the    action,  if  the 

Matter    of  Palmes  Petition,   115  N.  cause  of  action  survives,  as  such  an  ac- 

Y.  493.  tion  is  pending  in  the  court  so  as  to  be 

The  statute  (Code  Civ.  Pro.,  $  121)  within  the  provisions  of  New  Hamp- 

refers  to  death  occurring  at  anj  stage  shire  Laws  105,  providing  that  an  ac- 

of   the    proceedings.    Potter   v.   Van  tion  which  is  pending  shall  not  abate 

Vranken,  ^6  N.  Y.  619.  bj  the  death  of  either  partjr  if  the  cause 

Code  Civ.  Pro.,  $  755,  as  amended  of  action  survives.    Clindenin  v,  Allen« 

in  1891,  providing  that  special  proceed-  4  N.  H.  385^ 

ings  shall  not  abate  bj  the  death  of  Btatntas    ahould   be   LlberaUy   Oon- 

either  partj  if  the  cause  of  action  sur-  atmed. — A  statute  providing  that  an 

vives,  does  not  relate  to  proceedings  in  action  shall  not  abate  bj  death  is  re- 

the  Surrogate's  Courts.    The  applica-  medial,  and  should  have  a  liberal  con- 

tion  of  the  above  statute  is  limited  by  struction.     Hunt  v,  Whitnej,  4  Mass. 

Code,  4  3347*  subds.  4  and  6,  to  pro-  620. 

ceedings  commenced  in  the  Supreme  Pending  Aetlona. — A  statute  provid- 

Court,  Superior  Citj  Court,  the  Marine  ing  that  actions  pending  at  the  time  of 

Court  of  the  Citj  of  New  York,  or  a  its  passage  shall  not  abate  bj  the  death 

countj  court.      Matter    of  Camp,  81  of  the  plaintiff  is  not  unconstitutionaL 

Hun  (N.  Y.)  387,  24  Civ.  Pro.  Rep.  Pritchard  t;.  Savannah  St.,  etc.,  R.  Co., 

(N.  Y.)  159.  87  Ga.  294. 

North  Carolina, — "When  the  cause  But  not  so  a  statute  providing  for  the 
of  action  survives,  the  suit  does  not  revival  of  actions,  as  in  respect  to  those 
abate  bj  the  death  of  the  plaintiff,  actions  pending  at  the  time  of  its  pas- 
but  onlj  on  the  application  of  the  sage,  it  is  retroactive  in  its  opera- 
party  aggrieved,  and  then  only  in  the  tion,  and  therefore  unconstitutional 
discretion  of  the  court,  and  in  a  time  and  void.  Tucker  v.  Bums,  2  Swan 
to  be  fixed,  not  less  than  six  months  (Tenn.)  35. 

nor    more    than    one   year   from  the  And  a  statute  abating  certain  ac- 

granting  of  the  order."     Bynum,  J.,  in  tions  on  the  death  of  either  party  was 

Moore  v.  North  Carolina  R.  Co.,  74  held  not  to  apply  to  pending  actions. 

N.  Car.  528.  Jones  v,    Howells,    5    Cine.  L.  Bull. 

South  Carolina.—Huff  v.  Watkins,  (Ohio)  851. 

30  S.  Car.  477 ;   Syme  v,  Sanders,  2  Artiflcial       Persoiui  —  MlasisalpiiL— 

Strobh.  (S.  Car.)  332.  Hutch.  Code,  §  47,  p.  841,  providing 

Tennessee,  —  Tucker    v.    Burns,    2  that  on  the  death,  before  final  judgment. 

Swan  (Tenn.)  35.  of  either  party  to  a  suit  or  action,  the 

Texas, — Armstrong  v.  Nixon,  16  Tex.  executor  or  administrator  of  such  de- 

610 ;  Pullman  Palace  Car  Co.  v.  Fow-  ceased  party  shall  have  full  power  to 

ler,  6  Tex.  Civ.  App.  755;  Alexander  v.  prosecute  and  defend  such  suit  or  ac- 

Barfield,  6  Tex.  400.  tion  to  final  judgment,  applies  to  nat- 

Utah, — Mason  v.  Union  Pac.  R.  Co.,  ural  persons  only  and  nottoartificialper- 

7  Utah  77.  sons.  Toriy  v.  Robertson,  34  Miss.  192. 
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federal    statutes  do  not  interfere.^      The  survivability  of    any 
action  must  be  determined  by  the  law  of  the  respective  states.* 

3.  Actions  ex  Delieto  and  ex  Contractu. — ^At  common  law  a  cause 
of  action  ex  delicto  did  not  survive,*  and,  in  the  absence  of  statutory 
provisions,  an  action  ex  delicto  abates  on  the  death  of  either  party.* 

1.  Witters  v.   Foster,  36  Fed.  Rep.  surviving  plaintiff  against  tlie  surviv- 

737 ;   Hatfield    v,  Bushnell,  i  Blatchf.  ing  defendant.'* 

(U.  S.)  393  (an  action  of  ejectment);  The  Judiciary  Act  of  1789,  c.  ao,  $  31, 

Barker  v,    Ladd,  3  Sawy.   (U.  S.)  44  providing  for  the  survival  of  actions, 

(an  action  to  recover  damages  for  mis-  was  clear  I  j  confined  to    personal  ac- 

representation  in  a  sale).  tions,  as  the  power  to  prosecute  or  de- 

The  question  as  to  the  abatement  of  fend    was    given    to    the  executor    or 

actions  concerns  a  subject-matter  not  administrator   of  the  deceased    party, 

within  the  exclusive  control  of  Con-  and  not  to  the  heir  or  devisee.     Real 

gress,  and  cannot  be  regulated  bj  fed-  actions  were  clearlj  not  within  the  pro- 

eral   legislation;  and  hence  it  is  pro-  visions  of  this  statute,  and  the  death  ol 

vided  bj   Rev.   Stat.,  ^  055,  that  the  the  ancestor,  without  havine^  appeared 

practice  in  such  cases  shall  be  regulated  to  the  suit,  abated  the  action,  which 

bj  local  law  of  the  state  in  which  the  could   not  be  revived  and  prosecuted 

court  is  sitting.    Warren  v,  Fursten-  against  the  heirs  of  the  original  defend- 

heim,  35  Fed.  Rep.  691.  ant.    If  the  heirs  are  made  parties  bj 

The   Federal    Btatutaa,    U.  S.    Rev.  order  of  court,  and  judgment  was  en- 

Stat.,  §§  955  and  956,  provide :  tered  against  them  by  default  for  want 

*'  Sec.  955.  When  either  of  the  parties,  of  a  plea,  they  might  sue  out  a  writ  of 

whether  plaintiff,  or  petitioner,  or  de-  error  and  reverse  the  judgment.  Mack- 

fendant,  in  any  suit  in  any  court  of  the  er  v.  Thomas,  7  Wheat.  (U.  S.)  530. 

United  States,  dies  before  final  judg-  S.  Hatfield  v.   Bushnell,   i   Blatchf. 

ment,  the  executor  or  administrator  of  (U.  S.)  393;  Warren  v,  Furstenheini. 

such  deceased  party  may,  in  case  the  35  Fed.  Kep.  691 ;  Witters  v.  Foster,  so 

cause  of  action  survives  by  law,  pros-  Fed.  Rep.  737;  Jones  v.  Vanzandt,  4 

ecute  or  defend   any  such  suit  to  final  McLean    (U.   S.)    599;    Henshaw    v, 

judgment   The  defendant  shall  answer  Miller,  17  How.  (U.  S.)  213;  Trigg  v. 

accordingly;  and  the  court  shall  hear  Conway,  Hempst.  (U.  S.)  711. 

and  determine  the  cause  and   render  In  Jones  v,  Vanzandt,  4  McLean  (U. 

judgment  for  or  against  the  executor  or  S.)  599,  it  was  held  that  the  state  prac- 

administrator,  as  the  case  may  require,  tice,  as  in  force  at  the  time  of  the  pas- 

And  if  such  executor  or  administrator,  sage  of  the  federal  statute  adopting  the 

having  been  duly  served  with  a  scir€  state  law  in  regard  to  the  abatement  of 

/acfVzj  from  the  office  of  the  clerk  of  the  actions,  is  the  practice    which   should 

court    where    the    suit   is  depending,  govern  a  federal  court  sitting  in  such 

twenty   days   beforehand,    neglects  or  state,  although  the  practice  of  such  state 

refuses  to  become  party  to  the  suit,  the  had  been  subsequently  changed, 

court  may  render  judgment  against  the  Actloiui   wider    Federal    Btatntaa. — 

estate    of  the  deceased   party,   in  the  Where,  however,  the  action  is  under  a 

same  manner  as  if  the  executor  or  ad-  federal  statute,  the  question  of  abate- 

ministrator  had  voluntarily  made  him-  ment  must  be  determined  by  the  com- 

selfaparty.  The  executor  or  administra-  mon-law  practice  {sufra^  II.  i).    U.  S. 

tor  who  becomes  a  party,  as  aforesaid,  t;.  De  Goer,  38  Fed.  Rep.  80. 

shall,  upon  motion  to  the  court,  be  en-  Kerenne  Laws. — Actions  for  a  penalty 

titled  to  a  continuance  of  the  suit  until  for  violation  of  the  revenue  laws,  are 

the  next  term  of  said  court.  prosecuted  independent  of  state  legisla- 

"  Sec.    956.  If    there    are    two    or  tion,  and  the  practice  as  to  the  survival 

more  plaintiffs  or  defendants,  in  a  suit  of  such   actions  is  unaffected  by  the 

where  the  cause  of  action  survives  to  statutes  of  the  state  where  the  cause  of 

the  surviving  plaintiff   or  against  the  action  arose.     U.  S.  v.  De  Goer,   38 

surviving  de&ndant,  and  one  or  more  Fed.  Rep.  80. 

of  them  dies,  the  writ  or  action  shall  8.  Hambly  v,  Trott,  Cowp.  375.  See 

not  be  thereby  abated ;  but,  such  death  article  Survival  op  Actions. 

being  suggested  upon  the  record,  the  4.  Green   v,  Watkins,  6   Wheat.  (U. 

action  shall  proceed  at  the  suit  of  the  S.)  260;  Cox  v.  New  York  Cent.,  etc., 
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4.  Actio  Penonalis  Koritiir  cum  Penona. — ^The  rule  as  to  personal 
actions  was  expressed  in  the  maxim,  Actio  personalis  moritur  cum 
persona^  which  was  considered  as  applying  exclusively  to  actions 
in  form  ex  delicto.^  The  rule  does  not  apply  where  property  had 
been  acquired  which  benefited  the  deceased.^ 

6.  Equity  Praetice. — As  a  general  rule,  the  death  of  a  party  to  a 
suit  in  equity  abates  the  suit,  where  the  interest  which  he  has  in 
the  suit  or  which  he  represents  survives ;'  but  the  abatement  does 

R.  Co.,  63  N.  Y.  415;  Huff  V.  Watkins,  Modified  by  8totate.^''The  doctKne 
30  S.  Car.  477 ;  Whitcomb  v.  Cook,  38  that  a  cause  of  action  ex  delicto  does 
Vt.  477 ;  Cunningham  v,  Sajre,  21  W.  not  survive,  and  that  an  action  of  that 
Va.  440;  M*C lure  v.  Miller,  4  Hawks  character  abates  on  the  death  of  the 
(N.  Car.)  133;  Hamblj  v.  Trott,  Cowp.  plaintiff,  has  been  greatlj  changed, 
371.  See  infra^  the  various  actions  as  and  its  original  rigor  essentially  modi- 
classified,  fied  by  statute ;  and  it  cannot  be  said 

Real  Nature  of  Aetlon  Considered. —  to  have  its  foundation  in  natural  right, 

In   determining  whether    a   cause  of  nor  can  it  now  be  regarded  as  resting 

action  abates,  the  real  nature  of  the  upon  considerations  of  public  policy, 

injury  or  claim  ought  to  be  regarded,  In  this  state  [New  Tork]  it  has  been 

and   not  the  form  of  the  remedy  by  very  much  relaxed,  and  the  recent  stat- 

which  it  is  sought  to  be  redressed  or  ute  which  gives  a  right  of  action  to  the 

enforced ;    and    where    the    cause    of  personal  representatives  of  a  deceased 

action  is  founded  on  contract,  it  is  im-  person  whose  death  was  caused  by  the 

material   whether    it    be    in   form  e»  negligence  of  another,  shows  the  tend- 

delicto    or    ex     contractu.     Booth    v,  enc^  of  modem  legislation  upon  the 

Northrop,    27    Conn.    325.      And    so  subject."     Andrews,  ].,  in  Cox  v.  New 

where  the  action  is  in  reality  ««  delicto^  York  Cent.,  etc.,  R.  Co.,  63  N.  Y.  415. 

although  apparently  ex  contractu^   it  1.  3  Bl.  Com.  302 ;    Wheatly  v.  Lane, 

does  not  survive  the  death  of  the  de-  i  Saund.  ai6,  note;  Neal  v.  Haygood,  i 

fendant.    Jenkins  v.  Bennett,  40  S.  Car.  Ga.  514.    See   infra^  the  various  per- 

393,  which  was  an  action  for  damages  sonal  actions  as  classified. 

for  loss  of  profits  anticipated  by  plain-  Not  AppUcable  In  Equity. — ^The  max- 

tiff,  caused  by  the  act  ot  the  defendant  im  does  not  apply  to  suits  in  equity, 

in   hindering  the   plaintiff  from  per-  Schley  v,  Dixon,  24  Ga.  273.  See  infra^ 

forming  a  contract  with  him.  II.  5.  Equity  Practice. 

Where  a  Contraot  can  be  Implied. —  Iowa. — The  common- law  rule    that 

Where,  however,  any  contract  could  personal  actions  die  with   the  person 

be  implied,  although  the  action  was  in  is    not    in  force  in   Iowa,  and  under 

form  ex  delicto^  it  might  be  maintained  Laws  1862,  c.  329,  no  action,  whether  in 

by  or  against  the  executors  of  the  de-  form  ex  delicto  or  ex  contractu^  abates 

ceased.    Chamberlain  v,  Williamson,  by  the  death  of  either  party,  if  from 

2M.  &S.  415;  Hambly  t;.  Trott,  Cowp.  the    '*  legal  nature  of   the  case  it  can 

371  f  Freeman  v,  Frank,  10   Abb.  Pr.  survive."  Shafer  v.Grimes,  23  Iowa  550. 

(N.  Y.  Supreme  Ct.)   370;  Mellen  v.  2.  U.  S.  v.  Daniel,  6  How.  (U.  S.) 

Baldwin,  4  Mass.  480 ;  U.  S.  v,  Daniel,  1 1 ;  Head  v.  Porter,  70  Fed.  Rep.  498. 

6  How.  (U.  S.)  II.        •  New  York. — ^The   rule   that  personal 

Pecuniary  AdTantage  to  wrongdoer,  actions  die  with  the  person,  applies 

— And  the  rule  has  been  modified  in  only  to  actions  affectins;  the  person  of 

some  jurisdictions  to  the  extent  that  the    parties,    as    assault    and  batterr, 

where  any  pecuniary   advantage   has  slander,  and  false  imprisonment,  while 

accrued  to  the  defendant,  the  action  all  actions  affecting  the  estate  of  the 

survives  where  the  wrong  was  merely  parties    are    in    New  York  expressly 

personal.     U.   S.   v.   Daniel,  6   How.  saved  from  abatement,  and  are  reserved 

(U.S.)  11;  Nettles  v.  Barnett,  8  Port  to  their  representatives.    2  Rev.  Stat 

(Ala.)   181.     And  see  Pitts  v.  Hale,  3  447,  §§   1,  2;  Roberts    v.  Marsen,  23 

Mass.  321;  Cravath  v,  Plvmpton,  13  Hun    (N.  Y.)  486,    citing   Haight  v. 

Mass.   454;    Wilbur    v.    Gilmore,    21  Hayt,  19  N.  Y.  474. 

Pick.  (Mass.)  250 ;  Watson  v.  Loop,  12  8.  Glenn  v,  Clapp,  1 1  Gill  &  J.  (Md.) 

Tex.  II.  I ;  Brooks  v.  Jones,  5  Lea  (Tenn.)  244^ 
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not  amount  to  a  determination  of  the  suit.  Its  effect  is  merely 
to  suspend  the  proceedings  until  new  parties  are  brought  before 
the  court  and  the  cause  put  in  motion  again  by  bill  of  revivor.^ 

Where,  however,  the  interest  which  the  deceased  party  repre- 
sents does  not  survive,  or  survives  to  one  already  a  party,  his 
death  causes  no  interruption  in  the  proceedings.^ 

Ponding  Bxaentlon.  —  Although  the    regular  determination  as  an    original 

death  of  a  partj  to  a  suit  in  equity,  bin."    Story,  J.,  in  Clarke  v,  Mathew- 

either  pending  the  suit  or  after  judg-  son,  la  Pet.  (U.  S.)  171. 
ment  and  before  execution,  abates  the        ''The  abatement  of  a  suit  in  equity 

suit,  yet  this  rule  does  not  apply  where  by  the  death  of  a  party,  in  cases  where 

property  has  been  sold  upon  execution  the  cause  of  action  survives,  does  not 

but  no  deed  delivered.  Insley  v,  U.  S.,  amount  to  an  unconditional  determina- 

150  U.  S.  512.  tion  of  the  suit.    Unlike  the  abatement 

Before  Appearance. — If  a  party  served  of  a  suit  at  common  law,  Uie  death  of 

dies  before  the  hearing,  the  suit  abates,  one  of  the  parties  to  a  bill  in  equity,  be- 

and  his  representatives  can  only  be  fore  a  final  decree,  only  has  the  etfect  in 

brought  before  the  court  by  an  original  general  to  suspend  the  proceeding  in 

bill  med  against  him,  for  in  such  a  case  the  suit,  but  does  not  operate  to  extin- 

the  defendant  has  not  appeared.  Hardy  guish  the  right  of  further  prosecution, 

V,  Hull,  14  Sim.  21.  provided  the  proper  representatives  of 

Material  Parties. — As  respects  the  the  deceased  party  seasonably  appear 
question  of  abatement,  every  party  and  prosecute  the  same  by  bill  of  re- 
must  be  considered  a  material  party,  vivor.**  Clifford,  J.,  in  Melius  v» 
whose  interest,  as  claimed  by  him  on  Thompson,  i  Cliff.  (U.  S.)  129. 
the  record,  is  material.  Glenn  v,  Clapp,  In  De  Agreda  v.  Mantel,  i  Abb.  Pr. 
II  Gill  &  J.  (Md.)  I.  (N.  Y.  Super.  Ct.)  142,  the  court  said 

Order  of  Ckmrt  Abating  Snit.  —  The  that  although  the  suit  abates  only  as 

death  of  a  party  to  a  suit  in  chancery  to  the  interest  of  the  deceased,  yet  the 

does  not  abate  it ;  the  suit  is  pending  death  may  render  the  suit  more  or  less 

until  an  order  of  the  court  is  entered  defective  in  proportion  as  the  interests 

abating  it.     Crook  v,  Turpin,  10  B.  of  the  deceased  party  were  connected 

Mon.  (Ky.)  243.  with  other  rights  in  litigation  in  the 

Death  of  Bole  Plaintiff  or  Defendant.—  cause. 
In  New  Jersey^  irrespective  of  statute,        3.  Fallowes  f.  Williamson,  11  Ves. 

the  rule  is,  that  where  a  sole  plaintiff  Jr.  306 ;  Gainer  v.  Gainer,  30  W.  Va. 

or  sole  defendant  dies  before  decree  ao2.    In  this  case.  Green,  J.,  said :  '*  I 

the  suit  cannot  be  revived  at  the  in-  deem  it  here  sufficient  to  refer  to  some 

stance  of  the  defendant  or  his  repre-  text-books  for  instances  in  which  a  re- 

sentatives.    Benson  v.  Wolverton,  16  vival    of    a    chancery    cause    is    not 

N.  J.  £q.  no.  deemed  necessary  because  of  the  pecul- 

1.  Hoxie  V.  Carr,  i   Sumn.  (U.  S.)  iar  character  of  the  cause.    One  is  in 

178;  Webster  V.  Hitchcock,  II  Mich.  56.  the  case    of    trustees    and    executors, 

*'The  death  of  either  party,  pending  when  one   dies,   not  having  possessed 

the  suit,  does  not,  where  the  cause  of  any  of  the  property  in   question,   or 

action  survives,  amount  to  a  deter  mi-  done  any  act  relating  to  it  which  may 

nation  of  the  suit.    It  might,  in  suits  at  be  questioned   in     the    suit.    Again, 

common  law,  upon  the  mere  principles  where  the  suit  is  by  husband  and  wife, 

of  that  law,  have  produced  an  abate-  in  right  of  the  wi^,  and  the  husband 

ment  of   the  suit  which  would  have  dies  under  circumstances  which  admit 

destroyed  it.     But  in  courts  of  equity  of  no  demand  by  or  against  his  repre- 

an  abatement  of  the  suit,  by  the  death  sentative ;    or    when   one    of    several 

of  a  party,  has  always   been  held  to  creditors,   suing  on  behalf  of  himself 

have  a  very  different  effect;   for  such  and  other  creditors,  dies ;  or  when  one 

abatement  amounts  to  a  mere  suspen-  of  several  joint-tenant  plaintiffs  dies;  or 

sion,  and  not  to  a  determination  of  the  when,  after    a  decree  that  defendant 

suit.    It  may  again  be  put  in  motion  should  interplead,  the  plaintiff  in  a  bill 

by  a  bill  of  revivor,  and  the  proceedings  of  interpleader    dies — ^in  these  causes, 

being  revived  the  cause  proceeds  to  its  and  doubtless  in  others,  the  character 
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Stftih  of  Me  Putj. — ^Where  the  sole  party  to  a  suit  dies,  and  his 
interest  does  not  survive  to  another,  the  abatement  caused  by 
his  death  will  necessarily  end  the  whole  suit.^ 

6.  Admiralty  Praetioe. — The  death  of  a  party  to  a  proceeding  in 
rem  in  admiralty  does  not  abate  the  suit  ;^  nor  when  the  pro- 
ceeding is  inpersonanty  where  the  cause  of  action  survives.' 

7.  Judicial  Writs. — Judicial  writs  do  not  in  general  abate  by  the 
death  of  a  party.* 

KuidAiinii. — A  writ  of  mandamus  directed  against  a  public  officer 
abates  on  the  death  of  the  officer.  The  object  of  the  writ  is  to  en- 
force a  personal  obligation,  and  the  writ  does  not  reach  the  office, 
nor  can  a  successor  in  office  be  a£Fected  thereby.^ 

of  the  suit  itself  would  be  good  cause  The  James  A.  Wright,  lo  Blatchf.  (U. 

shown  whj  the  suit  should  not  be  dis-  S.)    x6o.     But  the  appellate  court,  in 

continued   because  of    the    plaintiff's  affirming    the    decree,    maj  properlj 

death,  which  had   been   suggested  of  order  that  the  death  of  such  partj  be 

record."    See  also  Cave  v.  Cork,  a  Y.&  suggested,  and  that  judgment  be  ren- 

Coll.  C.  C.  130.  dered  against  his  sureties.    The  James 

1.  Burstall  v.  Fearon,    24  Ch.  Div.  A.  Wright,  10  Blatchf.  (U.  S.)  160. 

136;  Andrew  v.  Aitken,  ai   Ch.  Div.  8.  Nevitt  v,  Clarke,  Olc.  (U.S.)  316, 

175;  Jones  V.  Simes,  43  Ch.  Div.  607.  18  Fed.  Cas.  29,  No.  10x38. 

GontUmaiLoe. — When  a  sole  partj  to  All  that  the  practice  of  the  court  re- 

a  suit  in  chancenr  died,  and  it  became  quires  is  the  suggestion  of  the  death  on 

necessary  to  make  an  application  to  the  the  record,  or  apud  acta,  and  such  sug- 

court    to   continue    the    suit    in   the  gestion  ordinarily  must  be  made  bj  the 

name  of  his  administrator  or  executor,  parties  with  whom  the  death  has  oc- 

it  was  always  in  the  discretion  of  the  curred,  and  not  by  the  opposing  side, 

court  to  grant  or  refuse  the  application.  Nevitt  v.  Clarke,  Olc.  (if.  S.)  316,18 

Matter  of  Palmer's  Petition,  115  N.  Y.  Fed.  Cas.  28,  No.  10138. 

493.    See  article  Continuances.  4.  Hanson  v.  Barnes,   3  Gill  &  J. 

CkMrta. — If  the  whole  ground    for  a  (Md.)  359,  a  writ  of  execution, 

suit  has  been  removed  by  the  death  of  At  Common  Law. — In  a  judicial  writ, 

the  complainant,  the    court  will  not  where  one  who  had  been  summoned 

hear  an  argument  on  the  merits  merely  and    severed    died,  the    writ  did  not 

for  the  purpose    of    determining  the  abate.       Read  &  Redman's  Case,    10 

question  of  costs.    Johnson  t;.  Thomas,  Coke  134,  a  scire  facias  by  Joint  ten- 

2  Paige  (N.  Y.)  377.  ants. 

S.  See  article   Admiralty,  vol.  i,  And  so  a  judicial  writ  in  a  personal 

p.  290.  action,  where  one  had  been  summoned 

Prooeedlng  in  B«m  Binds  AU  PmrtlM. —  and  severed,  did  not  abate  on  his  death. 

Penhallowf.  Doane,3  Dall.(U.  S.)  54;  Read  &  Redman's  Case,  10  Coke  134. 

The  James  A.  Wright,  10  Blatchf.  (U.  A  writ  did  not  abate  by  the  death  of 

S.)  160.  one  of  the  plaintiffs  when  one  of  them 

Death  of  Claimant. — The  rule  that  a  had  been  discharged,  as  in  an  audita 

suit  in  admiralty  does  not  abate  by  the  querela.    Read  &  Redman's  Case,   10 

death  ofthe  party,  applies  where  a  third  Coke  134;  Spenser  v,  Rutland,  Yelv. 

party  has  filed  a  claim  as  owner  of  the  208. 

vessel  sued  against,  and  died  after  put-  Nor    by   the  death  of  one  of   the 

ting  in  a  defense,  but  before  trial.   The  plaintiffs  when  the  survivor  could  not 

James    A.    Wright,    10    Blatchf.    (U.  have  another  writ  without  prejudice, 

S.)  160.  although  he  had  not  been  summoned 

tnggestlng  the  Death. — A  failure  to  and  severed.    Read  &  Redman's  Case, 

suggest  the  death  of  a  party  pending  10  Coke  134;  Cases  of  Quare  Impedit,  7 

an  appeal  does  not  abate  the  suit  or  Coke  26.    See  also  i  Comyns's  Dig.  73, 

avoid  a    judgment    rendered    therein,  and  cases  cited. 

Penhallow  v.  Doane,  3  Dall.  (U.  S.)  54.  5.  U.  S.  v,  Boutwell,  17  Wall.  (U.  S.) 

And  so  in  case  of  the  death  of  a  third  604.    In  this  case  Strong,  J.,  said:  The 

party  which  has  not  been  suggested,  duty  which  is  sought  to  be  inferred 
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AspUMtlon  for  Xaadftanii. — ^An  application  for  a  mandamus  abates 
on  the  death  of  the  applicant.^ 

8.  Deftth  after  Verdict. — The  common-law  rule,  that  the  death 
of  a  party  at  any  stage  of  the  proceedings  abated  the  action,  has 

been  changed  by  the  statute  of  17  Car.  II.,  c.  3,  and  subsequent 
statutes,  enacting  that  death  after  verdict  shall  not  be  alleged  for 
error,  when  judgment  is  rendered  within  a  specified  time  thereafter,^ 

"maj,  as  is  alleged  in  the  present  case,  terposition  of  the  court  unnecessary, 

have  arisen  from  the  acceptance  of  an  At  all  events,  he  is  not  in  priyitv  with 

office  which  has  imposed  the  dutj  upon  his  predecessor,  much   less  is  he  his 

its  incumbent.     But  no  matter  out  of  predecessor's  personal  representative." 

what  facts  or  relations  the  dutj  has  1.  Booze  v,  Humbird,  27  Md.  i. 

grown,  what  the  law  regards,  and  what  A  writ  of  mandamus  issues  onlj  in 

it  seeks  to  enforce  bv  a  writ  of  man-  the  discretion  of  the  court  and  will  not 

damns,  is  the  personal  oblisation  of  the  be  issued  when  it  would  be  nugatorj, 

individual  to  whom  it  a£lresses    the  as  in  the  case  of  an  application  for  a 

writ.    If  he  be  an  officer,  and  the  dutj  writ  to  compel  the  surrender  of  an 

be  an    official   one,  still    the  writ  is  office  to  a  deceased  applicant.    A  per- 

aimed  exclusively  against  him  as  a  per-  sonal  representative  of  the  applicant  is 

son,  and  he  only  can  be  punished  for  not  entitled,  by  virtue  of  the  statute 

disobedience.    The  writ  does  not  reach  providing  for  the  survival  of  actions,  to 

the  office.    It  cannot  be  directed  to  it.  appear  K>r  the  purpose  of  continuing 

It  is,  therefore,  in  substance,  a  personal  the  proceedings.    Booze  v.  Humbird, 

action,  and   it  rests  upon  the  averred  27  Md.  i. 

and  assumed  fact  that  the  defendant  2.  Hatch  v.  Eustis,  i  Gall.  (U.  S.) 
has  neglected  or  refused  to  perform  a  160;  Dial  v.  Holter,  6  Ohio  St.  228; 
personal  duty,  to  the  performance  of.  Fewins  v,  Lethbridge,  4  H.  &  N.  418; 
which  by  him  the  relator  has  a  clear  Kramer f^.  Waymark,L.k.  i  Ezch.241. 
right.  Hence'  it  is  an  imperative  rule  In  this  case  it  was  held  that  the  statute 
that  previous  to  making  application  of  17  Car.,  II.,  c.  8,  §  i,  providing  that 
for  a  writ  to  command  the  perform-  the  death  of  either  party  between  ver- 
ance  of  any  particular  act,  an  express  diet  and  judgment  should  not  be  al- 
and distinct  demand  or  request  to  per-  leged  for  error  if  judgment  should  be 
form  it  must  have  been  made  by  the  entered  within  two  terms  lUfter  the  ver- 
relator  or  prosecutor  upon  the  defend-  diet,  included  an  action  for  personal  in- 
ant,  and  it  must  appear  that  he  refused  juries. 

to  comply  with  such  demand,  either  in  As  to  proceedines  on  entry  of  judg- 
direct  terms  or  by  conduct  from  which  ment,  seein/ira,  XIII.  i.  yuagment  or 
a  refusal  can  be  conclusively  inferred.  Decree  after  Death. 
Tapp,  Mandamus,  383.  Thus  it  is  the  Verdiet  Bet  Aaldo  befiara  DeallL— 
personal  defauU  of  the  defendant  that  Where  a  verdict  has  been  set  aside  and 
warrants  impetration  of  the  writ,  and  the  action  sent  back  for  a  new  trial,  the 
if  a  peremptory  mandamus  be  awarded,  condition  of  the  case  is  the  same  as  if 
the  costs  must  fall  upon  the  defendant,  no  verdict  had  been  rendered.  Benja- 
It  necessarily  follows  from  this,  that  min  v.  Smith,  17  Wend.  (N.  Y.)  208; 
on  the  death  or  retirement  from  office  Kelsey  v.  Tewett,  34  Hun  (N.  Y.)  11. 
of  the  original  defendant,  the  writ  must  New  Tork  Code  Civ.  Pro.,  % 
abate  in  the  absence  of  any  statutory  764,  providing  that  "after  verdict,  re- 
provision  to  the  contrary.  When  the  port  or  decision,  in  an  action  to  recover 
personal  duty  exists  only  so  long  as  the  damages  for  a  personal  in  jury  1  the  ac- 
office  is  held,  the  court  cannot  compel  tion  does  not  abate  by  the  death  of  a 
the  defendant  to  perform  it  after  his  party,  but  the  subsequent  proceeding 
power  to  perform  has  ceased.  And  if  are  the  same  as  in  a  case  where  the 
a  successor  in  office  may  be  substituted,  cause  of  action  survives,"  does  not 
he  may  be  mulcted  in  costs  for  the  apply  where  the  death  occurs  after  a 
fault  of  his  predecessor,  without  any  verdict  has  been  set  aside  but  before 
delinquency  of  his  own.  Besides,  were  a  new  trial  is  had,  as  the  sole  purpose 
a  demand  made  upon  him,  he  might  of  the  statute  is  to  save  to  the  estate 
discharge  the  duty  and  render  the  in-  of  the  deceased  party  the  verdict,  report 
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and  such  is  now  the  general  practice.^ 

9.  Death  pending  Appeal  or  Writ  of  Brror. — ^a.  Diftfaetton  must  be 

made  between  an  appeal  and  a  writ  of  error  or  an  appeal  in  the 
nature  of  a  writ  of  error.  An  appeal  divests  the  judgment  of  its 
legal  effect,  and  if  the  action  be  one  which  does  not  survive,  the 
whole  action  will  abate  on  the  death  of  a  party  before  final  judg- 
ment in  the  appellate  court.^   But  a  writ  of  error,  or  an  appeal  in 

or  decision  which  may  hare  been  ren-  referee,  which  determines  the  rights  of 

dered   in  his  favor  before  his  death,  the  parties  to  the  controversy  in  the 

Kelsey  v.  Jewett,  34  Hun  (N.  Y.)  11.  same  manner  as  thej  would  be  deter- 

1.  See  infra^  III.  i.  h.  (2)  and  IV.  i.  mined    bj    a  verdict  or  interlocutory 

h.  (3).  judgment    Smith  v.  Joyce,    14    Daly 

mmiMOU  Gen.  SUt  1878,  c.  66,  ^  (N.  Y.)    73.    See    also    Scranton   v, 

41,  providing  that  death  after  verdict  Baxter,  3  Sandf.  (N.  Y.)  660;  Burhans 

shall  not  abate  the  action,  applies  to  an  v.  Burhans,  10  Wend.  (N.  Y.)  601. 

action  for  persona]   injuries  sustained  2.  Carrollton  v.  Rhomberg,  78  Ma 

by  the  plaintiff  through  the  careless-  547;    Maskall    v.    Maskall,    3    Sneed 

ness   or  negligence  of  the  defendant.  (Tenn.)  308. 

Cooper  V,  St.  Paul  City  R.   Co.,   50  Under   Tennessee    Act  18 19,  c.  31, 

Minn.  134.  providing  that,  if  an  appeal  is  taken 

Hew  Toxk. — ^The    common-law  rule  from  the  Chancery   to    the  Supreme 

that  an  action  to  recover  for  personal  Court,  the  cause  shall  be  tried  as  if  it 

injuries    abates    on  the    death  of  the  had  originally  commenced  in  the  Su- 

plaintiff,    has    been    changed    by  the  preme  Court,  if  by  the  death  of  a  party 

Code  of  Civ.  Pro.,  (  1343)  to  the  ex-  an    abatement    takes    place,  it  is  an 

tent  that  such  an  action  shall  not  abate  abatement  of  the  whole  suit  and  not 

when  **a  verdict,  report  or  decision"  merely    of   the    appeal.     Maskall    v, 

has    been   rendered    upon    the    issue.  Maskall,  3  Sneed  (Tenn.)  208. 

Corbett  v.  Twenty-third  St.  R.   Co.,  Dlvoroe  Froeeedlng. — Where  a  party 

1x4  N.  Y.  579.  seeking  a  divorce  appeals  from  a  judg'^ 

A  Nonsuit  on  a  trial  by  jury  is  not  a  ment  simply  denying  it,  tlie  death  of 
"decision"  within  the  meaning  of  this  either  party  pending  the  appeal  abates 
statute,  nor  is  an  order  of  the  general  the  whole  action,  which  cannot  be  re- 
term  reversing  a  judgment  entered  on  vived  or  continued  in  favor  of  either 
a  nonsuit  such  a  decision,  as  the  stat-  party,  as  the  whole  subject  of  litigation 
ute  refers  to  a  decision  made  by  the  is  abated.  Downer  v.  Howard,  44 
court  on  a  trial  without  a  jury.    Cor-  Wis.  83. 

bett  v.  Twenty-third   St.  R.  Co.,  X14  BIfeot  on   Collateral  lUtten  Deter- 

N.  Y.  579.  mined  by  Lower  Oovrt. — In  Gilchrist  v. 

This  statute    refers  to  a  verdict  or  Cannon,  i  Coldw.    (Tenn.)  590,  Mc- 

decision   which  remained  unimpaired  Kinney,  J.,  discussed  Ihe  effect  of  an 

at  the  time  of  the  death,  and  does  not  abatement  of  the  appeal  on  collateral 

apply  to  an  inquest  or  default  opened  matters  settled  by  the  lower  court.    He 

during     the    lifetime    of     the    party,  said:  "It    is    true,    the  principle    is 

where,  prior  to  the  death,  the  defend-  maintained  in  the  books,  that  an  ap- 

ant  was  allowed  to  come  in  and  defend,  peal  to  a  superior  tribunal,  in  contra- 

the  judgment  standing  merely  as  secu-  distinction  from  a  writ  of  error,  or  an 

rity  for  any  future  recovery.    Smith  v,  appeal  in  the  nature  of  a  writ  of  error. 

Lynch  (City  Ct.),  8  N.  Y.  St.  Rep.  has  the  effect  of  annulling  the  judg- 

341.  ment  of  the  inferior  court;  and  this 

Report  of  Referee, — But  Code  Civ.  principle  has  been  held  applicable  to 

Pro.,  $  763,  providing  that,  *Mf  either  appeals  from  a  Court  of  (Chancery  as 

party  to  an  action  dies  after  a  special  well  as  from  courts  of  law.    But  this 

offer  to  allow  judgment  to  be  taken,  or  principle    must    be    understood    with 

after  a  verdict,  report  or  decision,  or  some  just  limitations  and  necessary  re- 

an  interlocutory  judgment  is  entered,  strictions.    It  must  be  taken  to  apply 

the  court  must  enter  the  final  judgment  to  onlv  such  matters  as  may  have  been 

in  the  names  of  the  original  parties,"  appealed  from.     The   proceedings  in 

etc.,    contemplates   a   decision   by  a  a   cause    may,   in    their    nature,   be 
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the  nature  of  a  writ  of  error,  is,  in  effect,  a  new  action  brought  by 
the  unsuccessful  party  to  reverse  a  judgment  in  the  lower  court ; 
and,  if  it  abates,  the  judgment  sought  to  be  reversed  remains  in 
force  as  if  the  writ  of  error  had  never  been  brought.^ 

At  common  law  the  death  of  the  plaintiff  after  errors  assigned, 
or  of  the  defendant  either  before  or  after  errors  assigned,  did  not 
abate  a  writ  of  error ;  and  it  is  now  generally  provided  that  an 
appeal  or  writ  of  error  shall  not  abate  on  the  death  of  a  party 
where  proper  parties  can  be  brought  before  the  court  to  enable  it 
to  continue  the  cause.^ 

divisible;  or  tiie  same  suit  may  con-  lant  or  plaintiff  in  error,  fii/ra,  III.  i.e. 

template  different  objects.    It  would  be  (2)  and  III.  4.  3.;  and,  as  to  death  of 

most  absurd  to  hold,  in  a  case  where  appellee  or  defendant  in  error,  infra^ 

some  of  the  objects  in  view  had  been  IV.  i.  c,  (2)  and  IV.  2.  h. 

obtained  and  definitely  settled  by  the  Ipiiitnal  Court.  —  An  appeal    in    a 

judgment  of  the  inferior  court,  and  to  spiritual  court  did   not  abate  by  the 

the    mutual    satisfaction    of   all    the  death  of  the  appellant,    i   Comyns*s 

parties,  that  an  appeal  upon  some  dis-  Dig.  72. 

tinct  collateral  matter  should  have  the  Karjland. — Act  1785,  c.8o,  $  i,  pro- 
effect  to  annul  and  vacate  the  proceed-  viding  against  the  abatement  of  an  ac- 
ings  thus  conclusively  determined,  and  tion  by  Sie  death  of  either  party  after 
not  embraced,  or  intended  to  be  em-  suit  brought,  does  not  apply  to  causes 
braced,  bv  the  appeal.  And  the  ab-  in  an  appellate  court.  Owings  v, 
surdity  of  such  a  doctrine  is  more  Owings,  3  Gill  dc  ].  (Md.)  i. 
apparent  in  a  case  where  third  persons  A  writ  of  error,  or  an  appeal,  does 
may  have  acquired  rights  on  the  faith  not  abate  bv  the  death  of  either  party, 
of  the  determination  of  the  inferior  if  the  case  is  standing  under  rule  argu- 
court,  during  the  pendency  of  the  suit  ment  before  the  death  is  suggested, 
in  that  tribunal,  as  in  the  case  before  Carroll  v.  Bowie,  7  Gill  (Idd.)  34; 
us."  Roche  V,  Johnson,  2   Har.  &  J.  (Md.) 

1.  Lewis  V,  St.  Louis,  etc.,  R.  Co.,  59  37,  note. 

Mo.  495 ;  Maskall  v.  Maskall,  x  Sneed        The  statutes  providing  against  the 

(Tenn.)  208;   Kimbrough  v,  Mitchell,  abatements  of  appeals  do  not  apply  to 

I  Head  (Tenn.)  539.  cases  when  death  occurred  before  the 

In  Taney  v.  Edwards,  27  Tex.  224,  it  appeal  was  taken.  Harryman  v.  Harry- 
was  held  that  where,  in  an  action  for  man,  49  Md.  67 ;  Owings  v,  Owings,  3 
malicious  prosecution,  the  plaintiff  had  Gill  &  J.  (Md.)  i. 
recovered  judgment  against  the  defend-  Act  of  June,  1806,  c.  90,4  11,  pro- 
ant,  an  appeal  therefrom  had  the  effect  viding  that,  *'in  case  one  of  the  parties 
of  suspending  the  judgment  below,  and  shall  die,  after  rule  argument,  the 
that,  upon  the  death  of  either  party  cause  shall  not  abate/'  and  Act  of  18x5, 
pending  the  appeal,  the  whole  action  c.  149,  (  6,  providing  that,  "  in  all 
abated,  and  the  judgment  did  not  sur-  appeals  or  writs  of  error  depending  In 
vive.  The  correctness  of  this  case  was  the  court  of  appeals,  the  same  shall 
questioned  in  Cherry  v.  Speight,  28  not  abate  by  the  death  of  either  party, 
Tex.  503,  and  the  case  finally  overruled  if  the  proper  person  necessary  to  be 
in  Gibbs  v.  Belcher,  30  Tex.  79.  made  party  shall,  at  the  first  or  second 

Judgment  of  Lunacy. — Where,  in  a  term  succeeding    the    death,  appear, 

lunacy  proceeding,  a  judgment  of  lu-  etc.,"  must   be  construed    and    stand 

nacy  has  been  rendered    in  the  trial  together;  the  Act  of   1806  being  con - 

court,  on  abatement  of  an  appeal  in  the  fined  only  to  cases  of  death  after  rule 

nature  of  a  writ  of  error  by  the  death  argument,  while  the  Act  of  181 5  de- 

of  the  partv  the  judgment  below  re-  signs  to  extend  it  to  all  the  prior  stages 

mains  in    full    force.    Thomasson  v,  in  the  cause,  if  the  party  accepts  the 

Kercheval,  10  Humph.  (Tenn.)  322.  privilege  conferred  by  the  act.    Car- 

2.  Green  v,  Watkins,  6  Wheat.  (U.  roll  v.  Bowie,  7  Gill  (Md.)  37.  But 
S.)  260;  Coombs  v.  Jordan,  3  Bland  notwithstanding  the  Act  of  181 5,  an 
(Md.)  284.    See,  as  to  death  of  appel-  appeal  will    abate    by    the  death   of 
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m.  SiiTH  or  PXiAiHTiR— 1.  Death  of  Sole  Flftintiir— «.  In  Gen- 
eral.— At  common  law  the  death  of  a  sole  plainti£F  abated  the 
action.^  But  it  is  now  generally  provided  by  statute  that  an  ac- 
tion shall  not  abate  by  Uie  death  of  a  sole  plaintiff  if  the  cause  of 
action  survives.^ 

either  party,  if  the  proper  person  is  v,    Patton,   i   Rob.  (Va.)  528.    It  is, 

not  made  a  party,  or  does  not  comply  however,  a  general  rule  of  convenience 

with     the     provisions     of    that     act.  and  poUcy,  applicable  only  where  the 

Owings  V.  O wings,  3  Gill  A  J.  (Md.)  i.  death  of  the  party  is  made  known  to 

Lcralalaaa. — If  one  of  the  parties  to  the  court  and  suggested  on  its  record ; 

an   appeal    dies  pending    the  appeal,  and  there  may  be  circumstances  under 

judgment  may  be  rendered  against  his  which  the  suggestion  itself  will  not  be 

succession  by  making  his  administra-  permitted  by  the  court.     And  if  the 

tor  a  party,  and  prosecuting  the  suit  to  appellate    cause    passes    through  this 

judgment     contradictorily    with     the  court  without  such  suggestion,  there  is 

administrator.    Anderson  v,  Arnette,  no  ground  for  the  imputation  of  error 

30  La.  Ann.  7a.  or  irregularity  in  the  proceedings  here ; 

H«w  Tork.^ Where  a  party  dies  after  and  the  judgment  or  decree  of  this 
the  return  is  filed  in  the  appellate  court  is  remitted  to  the  court  below, 
court,  the  court,  having  obtained  juris-  and  entered  upon  the  record  there,  and 
diction,  has  power  to  allow  the  substi-  a  revival  then  had,  there,  of  the  origi- 
tution  of  the  legal  representatives,  and  nal  judgment  or  decree  in  case  of  affirm- 
in  such  a  case  it  would  seem  that  section  ance,  or  of  that  of  this  court  incase 
120  of  the  Code  of  Procedure  does  not  of  reversal.*'    Reid  v.  Strider,  7  Gratt 


apply.     Hastings  V.  McKinley, 8  How.    (Va.)  76,  ^4  Am.  Dec.  120.    See  also 
Pr.  (N.  Y.  Ct.  ApD.)  175 

room   V,  Ditmas,  5   ra  _ 
Y.)  528,  it  is  said   that  the  appellate        1.  i  Comyns*s  Dig.  7,  and  cases  cited. 


.  (N.  Y.  Ct.  App.)  175.  Daniel  v.  Robinson,  1  Wash.  (Va.)  lu; 

In  Vroom   v,  Ditmas,  5  Paige  (N.    Keel  v^Herbert,  i  Wash.  (Va.)  138. 


court  ought  not  to  proceed  to  the  hear-  See  supra^  II.  i. 

ing  of  a  cause  updn  appeal,  after  the  This    was  so   although    a  property 

fact  of  the  death  of  one  of  the  parties  right  might  survive  to   another  as  in 

has  become  known,  until  the  suit  is  trover.  Dacres  v.  Duncomb,  Vent.  235. 

revived,  except  upon  the  consent  of  A  Penonal  or  lUzed  AetlAn  for  a  chat- 

those  who  have  succeeded  to  the  rights  tel  or  other  thing,  which  survived  to 

of  the  deceased  party.  another,  did  not  abate  on  the  death  of 

TeuieiMe. — U nder  Code,  ($  3848  and  the  plaintiff,  where  there  has  been  a 

2854,  an  appeal  or  writ  of  error  cannot  severance.    Read  &  Redman's  Case,  10 

be  abated  earlier  than  the  second  term  Coke  134. 

after  the  suggestion  and  proof  of  the  A  Baal  Action  abated  on  the  death  of 

death  of  a  party.    Churchwell  v.  East  a  sole  plaintiff  occurring  before  judg- 

Tennessee    Bank,    i    Heisk.    (Tenn.)  ment.    i  Comyns's  Dig.  72;  Trask  v. 

780.  Trask,  78  Me.  103;  Gould  v.  Carr,  33 

Yennont. — On  the  death  of  a  party  Fla.  523. 

between  judgment  in  the  county  court  Bpirltiial  Conrt. — ^A  suit  in  the  spirit- 

and  the  hearing  in  the  Supreme  Court,  ual  court  did  not  abate  by  the  death  of 

the  practice  is  to  affirm  or  reverse  the  the  plaintiff  after  issue  joined.    Pollez- 

judgment,  nunc  fro  tunc,    Adams  v.  sen  v.  PoUexsen,  Vent.  134.    But  not  so 

Newell,  8  Vt.  xgo.  if  he  died  before  issue,     i  Lev.  278 ;  I 

TtrglBla. — Baldwin,  J.,  thus  states  the  Comjns's  Dig.  72. 

law:   '^Although  there  is  no  abatement  2.  See  supra  ^  II.  2.;  and  infra^  the 

of  appellate  causes  in  this  court,  whether  various  actions  as  classified, 

of  law  or  equity,  and  our  statutes  for  Kentneky. — Where    a    plaintiff  dies 

revival  of  actions  or  suits  have  no  ap-  pending  an  action  his  death  may  be 

plication  to  them,  yet  a  practice  pre-  pleaded  in  abatement,  but  the  defend- 

vails  here,  probably  borrowed  in  sub-  ant  may  waive  such  plea  and  permit 

stance  from  that  of  the  English  House  the  cause  to  be  tried  on  its  merits  with- 

of  Lords,  in  equity,  requiring  in  case  of  out  revival.     Spalding  v.    Wathen,  7 

the  death  of  either  partj  a  revival  of  Bush  (Ky.)  659. 

the  appeal  or  writ  of  error  by  consent  Hew  York   Code    Civ.  Pro.,  $  763, 

or  by  scire  facias.     Alexandra  Bank  providing  that,  '*  if  either  party  to  an 
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*.  Before  Final  Judgment— (i)  Before  Verdict. — ^A  distinc- 
tion  is  made  between  death  occurring  before  verdict  and  death 
after  verdict.     In  the  absence  of  statutory  provisions  the  death 

action  dies  after  a  special  offer  to  al-  Action  by  Forotgii  Bororolgn. — A  suit 

low  judgment  to  be  taken,  or  after  a  prosecuted  hy  a  sovereign  of  a  foreign 

verdict,  report  or  decision,  or  an  inter-  nation  does  not  abate  bj  reason  of  a 

locutorj  judgment,    but    before    final  change  in  the  person  of  the  sovereign, 

judgment  is  entered,  the   court  must  caus^   hy  death    or  deposition,  and 

enter  final  judgment  in  the  name  of  the  such    change,    if    necessary,   may  be 

original  parties,  etc.,"  when  taken  in  suggested  on  the  record  and  the  suit 

connection  with  section  755,  providing  proceeded  with.    The  reigning  sover- 

that  an  action  shall  not  abate  by  the  eign    represents    the    national  sover- 

death  of  either  party  if  the  cause  of  ac-  eignty,  and   that  sovereignty  is  con- 

tion  survives,  and  section  764, which  pro-  tinual   and   perpetual,  residing  in  the 

vides   that  an  action  for  personal  in-  prof>er  successors  of  the  sovereign  for 

juries  shall  not  abate  by  the  death  of  a  the    time    beine.    The    Sapphire,    11 

party,  does  not  apply  to  a  case  where  Wall.  (U.  S.)  164. 

the  cause  of  action  abates  by  the  death  Aotton  by  Administrator.  —  On  the 

of  the  plaintiff.     Robinson  v.  Govers,  death  of  an  administrator,  in  an  action 

6c  Hun  (N.  Y.)  562,  affirmed  in  138  N.  to  recover  assets  or  settle  the  estate  of 

Y .  42^.  But  although,  where  the  cause  his  intestate,  the  action  does  not  abate, 

of  action  survives,  the  plain tiff^s  death  but  an  administrator  de  honis  non  may 

does  not  abate  the  action,  yet  it  sus-  be    made     a    party.      University     v, 

pends  all   further     proceedings    until  Hughes,  90  N.    Car.    537;    Crane  v, 

revival  by  the  personal  representatives.  Ailing,  14  N.  ].  L.  593. 

Tarvis  v.  Felch,    14  Abb.  Pr.  (N.  Y.  Aotton    of   Debt.  —  Michigan    Rev. 

Super.  Ct.)  46.  Stat.,  c.  xoi,  $  i,  provide  that  if  a  sole 

Connoctlcnt. — Under  the  Conn.  Rev.  plaintiff  or  defendant   die  during  the 

Stat.,  tit.  I,  ^  80,  which  provides  that  if  pendency  of  a  suit,   the  same  may  be 

any  plaintiff  shall  die  during  the  pend-  prosecuted  or  defended  by  his  executor 

ency  of  a  suit,  his  administrator  may  or  administrator,  and  under  this  statute 

enter  and  prosecute  it,  if  the  action  be  an  action  of  debt  does  not  abate  on  the 

one  which  might  have  been  originally  death  of  the  plaintiff.    Lamed  v,  Wil- 

prosecuted    by    the  administrator,  an  cox,  4  Mich.  333. 

action  will  not  abate  on  the  death  of  Action  by  Tenant  at  WUl. — A  suit  for 

the  plaintiff,  if  any  of  the  causes  of  the  recovery   of  premises  wrongfullv 

action  declared  on  could  have  been  so  withheld,  brought  by  a  tenant  at  will, 

prosecuted,    although    some    of    the  abates  on  his  death,  as  his  right  to  the 

causes  of  action  could  not.    The  former  premises  terminates    thereby.     Ferrin 

should  be  treated  as  if  they  were  the  v.  Kenney,  10  Met.  (Mass.)  294. 

only  causes  of  action  set  forth,  and  the  Hen  Olalm    Proooodlngs — New  yer- 

common-law  principle  should  be  ap-  sey. — The  Mechanic's   Lien  Law,  as 

plied  to  the  latter,  and  the  action  as  to  supplemented  by  Act  of  April  6,  1866, 

them  should  abate.    But  where  the  de-  prevents  the  abatement  of  proceedings 

fendant  does  not  procure  a  formal  abate-  upon  a  lien  claim  by  the  death  of  the 

ment  as  to  the  causes  of  action  which  builder  or  owner.     Kobins  v,  Bunn,  34 

could  not  have  been  instituted  by  the  N.  J.  L.  322. 

administrator,  and  a  general  verdict  is  Baal  Aottons. — By  Maine  Rev.  Stat., 

rendered,  the  court  will  not  arrest  judg-  c.  104,  (  116,  an  action  to  recover  land 

ment,  but  will   presume  that  the  ver-  and  damages  for  waste  thereon  will  not 

diet  was    given  on  the  proper  counts  abate  on  the  death   of  the  tenant,  but 

alone.     Booth  v,  Northrop,  27  Conn,  may  be  further  prosecuted  upon  notice 

325.  to  <*  all  interested  in  the  estate."  Trask 

Wliero  Plaintiff  la  Not  a  Cltlion.— The  v,  Trask,  78  Me.  103. 

death  of  a  free  person  of  color,  not  a  But  an   action  under   Massachusetts 

citizen,  who  was  a  plaintiff  in  an  ac-  Rev.  Stat.,  c.  104,  for  forcible  entry  and 

tion,  has  the  same  effect  as  that  of  detainer,  brought  by  one  who  has  only 

other  persons,  as  administration  can  a  life  estate  in  the  land,  abates  by  his 

be  granted  on  his  estate.    Scranton  v,  dealii.    Brown    v,  Kendall,   13  Gray 

Demere,  6  Ga.  9a.  (Mass.)  ai2. 
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of  the  plaintiff  before  verdict  abates  tbe  action  ;i  but  by  statute 

it  is  now  generally  provided  that  the  action  shall  not  abate  where 
the  cause  of  action  survives.* 

(2)  After  Verdict  or  Interlocutory  Judgment. — On  the  death  of 
the  plaintiff  after  verdict  or  interlocutory  judgment,  but  before 
final  judgment,  the  action  does  not  abate  when  die  cause  of  action 
survives.^    But  where  the  cause  of  action  does  not  survive,  the 

1.  I  Com  job's  Dig.  71.  ticul«r  action  to    cases  where  deatli 
A  verdict  may  be  taken  after  the  occurred  before  trial  or  interlocutorj 

death  of  the  sole  plaintiff  where  the  judgment.     People    v.  Starkweather, 

death  happened  on  the  first  day  of  the  40  N.  Y.  Super.  Ct.  453. 

circuit,  as  the  whole  time  of  the  cir-  Tozma.— On  the  death  of  the  plaintiff 

cult  relates  to  the  first  day.     Broas  v.  before  verdict,  where  the  cause  of  ac- 

Mersereau,  18  Wend.  (N.  Y.)  653.  tion  survives,  the  action  does  not  abate 

Before  Service  of  Sunmons. — Where  except  on  failure  on  the  part  of  the  de- 

a  plaintiff  dies  between  the  issuance  and  fendant  to   prosecute   a    scire    facias, 

the  service  of  an  original  process,  the  Armstrong  v,  Nixon,  16  Tex.  610. 

action  abates.    A  defendant,  unless  he  As  to  mode  of  revival  bj  scire  feidas, 

voluntarily  appears,  can   be  made    a  see  article  Scirs  Facias. 

party  only  by  the  service  of  the  sum-  8.  Read  &  Redman's  Case,  10  Coke 

mons  upon  him,  and  until  the  service  134;  Scranton  &  Baxter,  3  Sandf.  (N. 

of   such    summons    no   action    exists.  Y.)  660. 

Green  v.  McMurtry,  30  Kan.  189.  Where  a  Honsiiit  luui  heen  IMreefeed.— 

Pending  Pnblieatloii. — The  death  of  Where  the  court  has  made  absolute  a 
the  plaintiff  after  the  commencement  rule  nisi^  for  setting  aside  a  verdict  and 
of  service  by  publication,  but  before  the  directing  a  nonsuit,  to  be  entered  pur- 
expiration  of  the  required  time  of  pub-  suant  of  leave  reserved  at  the  trial, 
lication,  abates  the  action,  and  the  con-  the  death  of  the  plaintiff  between  the 
tinuance  of  the  publication,  disregarding  term  in  which  the  rule  nisi  was  granted 
the  death,  does  not  complete  the  serv-  and  that  in  which  it  was  made  absolute 
ice  so  as  to  authorize  a  revival  of  the  does  not  abate  the  suit,  as  judgment 
action  by  the  personal  representative  may  be  entered  as  of  the  preceding  term, 
of  the  deceased.  In  such  a  case  there  When  the  court,  upon  the  argument  of 
has  been  no  actual  service,  and  the  the  rule,  decided  that  there  ought  to  be 
court  has  acquired  no  jurisdiction  of  a  nonsuit,  it  was,  in  effect,  as  if  the 
the  defendant.  Reilly  v.  Hart,  130  N.  nonsuit  had  taken  place  at  the  triaL 
Y.  625.  Moor  V.  Roberts,  3  C.  B.  N.  S.  844, 

After  Citation  bnt  before  lasne  Joined  91  E.  C.  L.  844,  4  Jur.  N.  S.  241. 

— Louisiana. — On  the  death  of  a  de-  But  where  an  action  for  n^ligence 

fendant,  after  citation  but  before  issue  had  been  tried  in  the  sittings  out  of 

joined,  his   legal  representatives  must  term,  and  the  judge  directed  a  nonsuit 

be  made  parties  to  the  suit,  and  must  upon  the  ground  that  there  was  no  evi- 

be  cited,  or   the   judgment  rendered  dence  of  negligence,  but  stayed  execu- 

will    be    void.    The   insertion  of  the  tion  until  the  fifth  day  of  the  following 

word  ''heirs''  in  the  final  decree,  or  the  term,  that  the  plaintiff  might  move  to 

subsequent  appearance  of  the  heir  or  set  aside  the  nonsuit,  arid  the  plaintiff 

legatee  for  the  purpose  of  taking  an  died  before  the  next  term,  the  court, 

appeal,  will  not  cure  such  defect.    Nor-  taking  into  consideration  the  fact  that 

ton  V,  Jamison,  23  La.  Ann.  102.  the  nonsuit  was  only  provisional  and 

Maryland.— The  death  of  the  plaintiff  subject  to  its  approval,  held  that  the 

before    the    impetratlon    of    the    writ  action    had    abated    before    any   final 

should  be  pleaded  in  abatement.  Haw-  judgment  could  be  pronounced,  and 

kins  V.  Bowie,  9  Gill  &  J.  (Md.)  428.  discharged  a  rule  obtained  by  the  de- 

2.  See  snfroy  II.  2.,  and  cases  cited,  fendant  to  enter  judgment  of  nonsuit 
Hew    York    Code   of    Procedure,   §  nunc  pro  tunc.    Hemming  t.  Batchelor, 

121,    providing    for    the    survival    of  44  L.  J.  Exch.  C4,  L.  R.  10  Exch.  54* 

actions,  did  not  provide  what  causes  of  33  L.  T.  16,  23  W.  R.  398. 

action  should  abate,  but  merely  ex-  Motion  to  Set  Aside. — The  court  will 

tended  the  right  of  revival  of  any  par-  not   entertain  a  motion  to   set   aside 
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action  abates  as  if  the  death  had    occurred    before  verdict.^ 

Bnttring  JudgniMit. — Where  the  action  does  not  abate,  judgment 

may  be  entered  as  if  death  had  not  occurred,^  and  the  cause 

a  nonsuit  after  the  death  of  the  plain-  verdict  would  not   abate  the   action, 

tiff,  where  the  object  of  the  motion  is  under  a  statute  providing  that    '*  the 

merelv  to  unsettle  the  question  of  costs,  death  of  either  party  between  verdict 

Sevmbur  v,  Devo,  5  Cow.  (N.  Y.)  289.  and  judgment  shall  not  be  alleged  for 

Motion  for  New  Triai.-^Vfhere  the  error."    Teneick    v.    Flagg,  39    N.  J. 

plaintiff,  having  been  nonsuited,  applied  L.  36. 

for  a  new  trial,  and  died  pending  the  Report    of  Referee  —  New    Tork, — 

motion,  which  motion  was  subsequent-  A  report  of  a  referee  has  the  same 

\y  set  aside,  the  defendant  was  allowed  effect  as  a  verdict.    See  su^roy  II.  8. 

to  enter  judgment  as  of  the  term  sue-  note,  p.- 


ceeding    the    nonsuit.      Spalding     v,        1.  Murphy  v,  McGrath,  79  111.  594 ; 

" ■'  ^         ».(N.Y.)r 

TtetiMMs. — Thus,  in  trespass,  before  a    Wood  v,  Phillips,  11   Abb.  Pr.  N.  S. 


Congdon,  18  Wend.  (N.  Y.)  543.  More  v.  Bennett,  65  Barb.  (N.  Y.)  3p; 


statute  providing  for   the  survival  of  (N.  Y.  Ct  App.)  i ;  Ireland  v.  Champ* 

the  right  of  action,  the  death  of  the  nejs,  4  Taunt.  884.     This  case  was 

plaintm  after  verdict  but  before  final  overruledXn  Kramer  v,  Wajmark,  4  H. 

judgment  abated  the  action.    Knox  v.  &  C.  427,  12  Jur.,  N.  S.  395,  but  seems 

Sterling,  73  111.  214.  to  have  been/oiiowed  by  the  American 

Aetton   for   False    Return.  —  Where  courts.    See  also  Palmer  v.  Cohen,  2 

there  has  been  a  verdict  for  the  de-  B.  &  Ad.  966,  23  E.  C.  L.  224,  where  it 

fendant  in  an  action  for  a  false  return,  was  held  that  judgment  might  be  en- 

the    plaintiff  has  applied   for    a  new  tered  after  the  death  of  the  plaintiff, 

trial,  which  is  granted,  but  pending  the  These  English  cases  were  decided  on 

motion  the  plaintiff  dies,  the  action  the  construction  of  the  statute  of  17 

abates,  and  cannot  be  revived  by  his  Car.  II.,  c.  o,  $  x,  providing  that  *Hn  all 

executors.    Benjamin     v.    Smith,    17  actions,  real,  personal,  or  mixed,  the 

Wend.  (N.  Y.)  208.  death  of  either  part/,  between  verdict 

Action     for   Personal    Wrong — New  and  judgment,  shall  not  be  alleged  for 

fork, — Under    Code    of   Pro.,  f   121,  error.*' 

providing  that  after  a  verdict  shall  be        Where,  in  an  action  which  abates, 

rendered  in  anv  action  for  a  wrong,  the  defendant  has  obtained  a  verdict, 

such  action  shall  not  abate  by  the  deaUi  but  a  new  trial  has  been  granted,  the 

of  anj  party,  an  action  for    damages  death  of  the  plaintiff,  occurring  pend- 

for  a  purelj  personal  wrong  does  not  Ing  the  motion  for  a  new  trial,  abates 

abate  by  the  death  of  the  plaintiff  after  the    action.    Benjamin    v.  Smith,   17 

verdict  in  his   favor.    The  verdict  is  Wend.  (N.  Y.)  208. 
property,  which  passes    to  his  repre-        2.  Kramer  v.  Waymark,  4  H.  ft  C. 

sentatives,  and  if  the  verdict  has  been  427,  12  Jur.  N.  S.  395,  35  L.  j.  Exch. 

set  aside,  whether  before  or  after  the  140,  L.   R.  i   Exch.  241 ;    Palmer  v. 

death  of  the  party,  the  representatives  Cohen,  2  B.  &  Ad.  966,  22  E.  C.  L. 

are  entitled  to  prosecute  any  appeal  or  224.    See  article  Judgmbnts. 
other  remedy  by  which  it  is  capable  of        In  England,  if  there  were  a  special 

being  restored.    Wood  v.   Phillips,  11  verdict  in  vacation  and  the  plaintiff  die 

Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  i.  in  term  time,  judgment  might  be  en- 

The  statute  embraces  the  case  of  a  tered  as  on  the  first  day  of  the  term, 

verdict  for  damages  for  injuries  sus-  Pond  v.  King,  i  Wils.  124;  i  Comyns's 

tained  through  the  negligence  of  the  Dig.  72,  and  cases  cited, 
servants  of  a  railroad  company.   Lyons        Oalifomia. — Where  a  party  to  an  ac* 

V.  Third   Ave.    R.  Co.,    7  Robt  (N.  tion    dies    after    verdict,  a   judgment 

Y.)  605.  upon  such  verdict  may,  nevertheless^ 

Dofttli  of  Husband  lulng  for  Wife  —  be  rendered  under  the  provisions  of  the 

New  Jersey. — In  an  action   brought  Practice    Act,   $  202;    but  judgment 

bv  a  husband  previous  to  March.  25,  cannot  be  rendered    so  as    to   affect 

1852  (the  time  of  the  passage  of  the  the  interest  of  the  representatives  or 

married  women's  act),  to  recover  of  an  successors  of  the  decessed  party  unletv 

administrator  the  wife's  share  of  the  such  persons  be  made  parties.    Judaoia 

estate,  the  death  of  the  husband  after  v.  Love,  35  Cal.  463. 
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proceeds  as  if  the  plaintiff  had  lived.^ 

(3)  Pending  Reference. — Under  statutory  provisions  that  the 
death  of  a  party  shall  not  abate  an  action,  death  occurring  pend- 
ing a  reference  does  not  supersede  the  order  of  reference  nor  in- 
vsdidate  the  prior  proceedings,*  and  on  suggestion  of  the  death 
the  cause  may  be  proceeded  with  as  in  other  cases.* 

c.  After  Final  Judgment— (i)  Gr«^a//y.— Although  the 
nature  of  the  action  is  such  that  it  would  abate  by  the  death  of 
the  plaintiff  before  judgment,  it  will  not  in  general  abate  after 
judgment  is  rendered,  as  the  cause  of  action  is  then  merged  in  the 
judgment.* 

(2)  Pending  Appeal  or  Writ  of  Error. — On  the  death  of  the 
plaintiff  in  error  before  assignment  of  errors  a  writ  of  error 
abates.^     But  if  the  plaintiff  dies  after  errors  assigned  the  writ 

Indcmo&t  after  Report  of  Referees. —  shall  proceed  in  the  cause,  when  judg- 
Where,  on  a  trial  before  a  judge  with-  ment  has  been  obtained  before  the 
out  a  jurj  on  a  cross  bill,  and  at  the  death  of  the  party,  the  executors  or  ad- 
same  time  a  hearing  upon  a  report  of  ministrators  may  proceed  to  execution 
referees  on  the  original  bill,  the  death  in  the  same  manner  that  the  decedent 
of  the  plainti£F  occurs  after  the  judge  might  hare  done  had  he  surrived,  by 
has  made  his  decision,  and  ordered  suggesting  the  death  on  the  record, 
judgment  for  the  plaintiff  on  the  report  Gemmili  v.  Butler,  4  Pa.  St.  332. 
of  the  referees,  it  is  as  if  the  plaintiff  Hew  York. — Upon  the  death  of  a 
had  died  after  verdict,  and  judgment  plaintiff  after  final  judgment  in  his 
nunc  pro  tunc  may  be  entered.  Such  fayor,  his  representatives  may  bring  an 
a  proceeding  is  similar  to  that  class  of  action  upon  the  judgment,  and  obtain 
cases  where  a  party,  after  having  ob-  the  same  relief  as  was  formerly  ob- 
tained a  verdict  for  nonsuit,  dies  tained  b^  a  writ  of  scire  facias.  Ire- 
while  a  cause  b  subjudicate.  Ehle  v.  land  v.  Litchfield,  8  Bosw.  (N.  Y.)  634. 
Moyer,  8  How.  Pr.  (N.  Y.  Supreme  See  article  Scirb  Facias. 
Ct.)  344.  As  to  entering  judgment  Petttlon  for  Review — Massachusetts, 
nunc  fro  tunc  in  general,  see  article  — But  a  petition  for  a  review  abates  on 
Judgments.  the  death  of  the  petitioner.    Woodward 

1.  Springsted  v.  Jayne,  4  Cow.  (N.  v.  Skolfield,  4  Mass.  375. 

Y.)  42^.  Equity— A/ary/flif</.— The    death  of 

%.  ^loore  V,  Hamilton,  48  Barb.  (N.  the  complainant  in  a  bill  of  sale  after 

Y.)  I30»  affirmed  in  44  N.  Y.  666.  decree,  but  before  sale,  abates  the  suit, 

8.  Price  v.  Tyson,  2  Gill  &  J.  (Md.)  and  the  proceedings  must  be  revived 

475.  before  anything  further  can  be  done. 

Thus,  where  the  parties  to  the  cause  Glenn  v.  Clapp,  xi  Gill  ft  }.  (Md.)  x. 

stand  under  a  rule  of  reference  joined,  6.  2  Tidd^s  Pr.  XX63;  Green  v.  Wat- 

before  an  award  returned,  the  regular  kins,  6  Wheat.  (U.  S.)  260;  Lillard  v. 

course  is  to  move  for  Its  reinstatement  Fields,  7  J.  J.  Marsh.  (Ky.)  X48. 

in  the  name  of  the  original  party,  and  Wttt    of    Review  —  Massachusetts. — 

when  that  is  ordered  the  death  of  the  Act  of  X788,  c.  47,  §  3,  providing  that 

parties  should  be  suggested  and  repre-  the  death  of  either  party  in  a  personal 

sentatives  summoned    to  appear,  and  action,  pending  a  writ  of  review,  shall 

upon  their  appearance  the  cause  pro-  not  abate  such  writ,  does  not  authorize 

ceeded  vrith  as  in  other  cases.    Price  v,  the   continuance   of  the   proceedings 

Tyson,  2  Gill  &  J.  (Md.)  475.  when  the  plaintiff  in  review  dies  pend- 

4.  Blake  v.  Griswold,  X04  N.  Y.  613 ;  ing   the    review,  the    original    action 

Gibbs  V.  Belcher,  30  Tex.  79.  being  one  for  special  damage  from  a 

Fannsylyaiila. — Under  Act    of    Feb.  common  nuisance,  in  which  theplain- 

1834-  4  '^*  providing  that  the  executors  tiff  in  review  was  defendant    Toayer 

or  administrators  of  any  person,  who  v.  Dudley,  3  Mass.  296. 

at  tLe  time  of  his  decease  was  a  party  Equity  Fraetloe. —  On  the  death  of 

plaintiff,  if  the  cause  of  action  survive,  the  appellant  before   the  commenoe- 
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does  not  abate  where  the  causes  of  action  survives  ;^  and  the  de- 
fendant may  join  in  error  and  proceed  to  get  the  judgment 
affirmed,  if  not  erroneous.^ 

ment  of  the  term  to  which  an  appeal  The  cause  of  action  is  merged  in  the 
is  taken,  the  appeal  will  abate.  Hannej  judgment  of  the  trial  court,  which 
V,  Murraji  9  Gill  &J.  (Md.)  157.  judgment  survives  and  is  not  vacated 
1.  Tidd's  Pr.  1163;  Green  v.  Wat-  or  opened  by  a  writ  of  error,  but  re- 
kins,  6  Wheat.  (U.  S.)  260;  Walpole  mains  a  valid  and  subsisting  cause  of 
V.  Smith,  4  Blackf.  (Ind.)  151 ;  Galves-  action  in  favor  of  the  administrator, 
ton  City  R.  Co.  V.  Nolan,  53  Tex.  139 ;  Galveston  City  R.  Co.  v,  Nolan,  53 
Martin  V.  Baltimore,  etc.,  R.  Co.,  151  Tex.  ly^  following'  Gibbs  v.  Belcher, 
U.  S.  673.    In  the  case  last  cited.  Gray,  30  Tex.  79. 

T.,    said :    '*In    Green    v,  Watkins,    6  OallfomlA. — If  death  occurs  previous 

Wheat.   (U.   S.)   262,  it  was  said,   by  to  the  argument,  further  proceedings 

Mr.  Justice  Story,  following  Tidd's  Pr.  can    only  be    had  upon  leave  given 

1096,  that  a  writ  of  error  in  a  personal  after  suggestion  of  the  death  is  made, 

action  would  not  abate  if  the  plaintifif  Black  v.  Shaw,  20  Cal.  68. 

in  error  died  after  assignment  of  errors.  Deatb  before  Appeal  Taken. — A  stat- 

But  the  case  before  the  court  was  a  ute  directing  that  the  death  of  the  ap- 

real  action,  in  which,  as  he  observed,  pellant  or  plaintiff  in  error,  after  an  ap- 

the  right  descended  to  the  heir.    And  peal  has  been  taken  or  writ  of  error 

there  is  nothing  in  Tidd's  Practice*,  or  brought,  shall  not  abate  the  proceed - 

in  the  authorities  there  cited,   which  ing,  etc.,  does  not  apply  to  an  appeal 

countenances  the  theory  that  a  writ  of  taken  in  the  name  01  a  person  not  in 

error  in  an  action,  the  cause  of  which  being  at  the  time.    Owings  v,  Owings, 

would  not  survive  either  to  heirs  or  to  3  Gill  &  J.  (Md.)  i. 

personal  representatives,  would  not  be  Criminal   Caaes. — Upon    a    writ    of 

abated  by  the  death  of  the  only  person  error  from  a  sentence  of  imprisonment 

who  could  maintain  the  action.  Section  the  death  of  the  plaintiff  in  error  abates 

856  of  the  Rev.  Stat.,  like  the  statute  of  the  writ.  O'SuIlivan  v.  People,  144 
&  9  Wm.  III.,  CXI,  $  7,  bjT  which  III.  604. 
the  death  of  one  of  several  plamtiffs  or  2.  Green  v,  Watkins,  6  Wheat  (U. 
defendants  does  not  abate  an  action  S.)  260 ;  Jeffries  v.  Lamb,  73  Ind.  aoa; 
which  survives  to  or  against  the  sur-  Black  v.  Shaw,  20  Cal.  68. 
▼Ivor  of  them,  has  been  held  to  extend  Laches. — But  where,  the  death  of  a 
to  writs  of  error,  because,  as  said  by  plaintiff  in  error  having  been  sug- 
Lord  Ellenborough,  and  repeated  by  gested,  leave  was  granted  to  make  rep- 
Chief  Justice  Waite :  'The  proceeding  resentatives  parties,  which  was  not 
is  an  action  which  is  commenced  by  a  done,  the  writ  of  error  was  at>ated. 
writ,  and  the  cause  of  the  action  is  the  Phillips  v.  Preston,  xi  How.  (U.S.) 
damage  sustained  by  the  parties  from  394. 

the  error  in  the  previous  judgment,  and  Judgment  Hnnc  Fro  Tnno. — In  such  a 

this  damage  equally  attaches  on  the  case  the  appellate  court  will  render  a 

survivor  in  this  as  in  any  other  action.'  judgment  of  affirmance  nunc  fro  tunc. 

Clarke  v,   Rippon,  x  B.  &  Aid.  586;  Jeffries  v.  Lamb,  73  Ind.  202;  Black  v. 

Moses    v.    Wooster,    iic    U.    S.  285;  Shaw,  20  Cal.  6B.    And   where,  after 

M'Kinney  r.  Carroll,  12  Pet  (U.  S.)  66.  the  death  of  the  appellant,  the  appel- 

Equally  applicatle  to  writs  of  error  is  late  court,  not  being  aware  of  the  fact, 

section  955  of  the    Revised    Statutes  rendered    a  judgment  of  affirmance, 

(following  section  6  of  the  statute  of  upon  a  subsequent  suggestion  of  the 

Wm.  III.),  by  which,  as  observed  by  death   the  judgment  will  be  vacated. 

Chief  Justice   Waite,  in  Schreiber  v,  and  a  judgment  nunc  fro  tunc  ren- 

Sharpless  before  cited,  *  the   personal  dered.     Black  v,  Shaw,  20  Cal.  68. 

representatives  of  a  deceased  party  to  North  Carolina. — On  the  death  of 

a  suit  cannot  prosecute  or  defend  the  the  plaintiff  after  the  commencement 

suit  after  his  death,  unless  the  cause  of  of  the  term  of  the  appellate  court  at 

action  on  account  of  which  the  suit  is  which  an  appeal  has  been  regularly 

brought  survives  by  law.*   Schreiber  v.  entered,  although  judgment  be  not  en- 

Sharpless,  ixo  U.  S.  80."  tered  at  that  term,  the  court  may  enter 

OanM  of  Action  Merged  in  Jndfme&t. —  a  judgment  nunc  fro  tunc  as  01  a  day 
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oa  AetloB. — ^Where  judgment  has  been  rendered  for  the  de- 
fendant, the  death  of  the  plaintiff  pending  an  appeal  abates  the 
whole  action.^  But  it  is  otherwise  where  judgment  has  been 
rendered  for  the  plaintiff,  for  in  such  a  case  the  claim  becomes  a 
debt,  and  a  property  right  is  involved  ;*  and  the  effect  of  a  writ 
of  error,  or  an  appeal  in  the  nature  of  the  writ  of  error,  is  merely 
to  suspend  the  judgment  and  not  to  annul  it.* 

(3)  Pending  Execution, — ^The  death  of  the  plaintiff  after  a  fieri 
facias  has  been  sued  out  does  not  abate  the  execution,  which  may 
be  continued  by  his  personal  representative.^    But  where  the 

previous  to  tkis  death,  but  this  cannot  where  the  plaintiff  dies  after  the  appeal 

be  done  when  the  plaintiff  dies  pre-  has  been  taken.    Corbett  v,  Twentj- 

vious  to  the  commencement  of  such  third  St.  R.  Co.,  114  N.  Y.  579. 

term.    Lea   v.    Gauze,    4   Ired.    (N.  Aotion  I17  KaRtod  Woman— /jMffajia. 

Car.)  9.  — ^The  death  of  a  married  woman,  in  a 

1.  Woehrlin    v,    Schaffer,    17    Mo.  suit  bj  her  to  set  aside  a  conveyance 

App.  442.  by  herself  and  her  husband  of  the  real 

S.  Pullman  Palace  Car  Co.  v,  Fow-  estate  of  her  husband,  after  the  judg- 

ler,  6  Tex.  Civ.  App.  755 ;  Woehrlin  v.  ment  has  been  rendered  in  her  favor, 

Schaffer,  17  Mo.  App.  4^3.  will  not  abate  the  suit  where  an  appeal 

Bj  the  recovery  ot  a  judgment  in  the  has  been  taken  therefrom,  although  the 

lifetime  of  the  injured  party,  the  claim  cause  of  action  does  not  survive.    A 

is  merged  in  the  judgment,  and  becomes  valid  judgment   unappealed  from,  or 

a  debt  which  survives  to  the  personal  free  from  reversible  error  in  an  action 

representative.    I^wis    v.    St.    Louis,  arising  out  of  the  injuries  to  the  person, 

etc.,  R.  Co.,  59  Mo.  495.  does  not  die  with  the   person  under 

The  reversal  of  the  judgment  by  an  Rev.  Stat.  1881,  §  383.    Kelly  v.  Kelly, 

Intermediate  court  does  not  destroy  but  137  Ind.  690. 

merely  suspends  the  judgment  of  the  DiTorce — Judgment  for  Bnlt  Money .^- 

trial  court,  until   final   action  by   the  Where,  in  an  action  by  a  wife  for  di- 

court  of  last  resort ;  and  the  death  of  vorce,  the  husband  in  his  answer  had 

the  plaintiff  pending  his  appeal  from  set  up    counterclaims,  and    the  court 

the  reversal  does  not  abate  the  action,  had  dismissed  the  complaint  and  the 

Lewis  V,  St.  Louis,  etc.,  R.  Co.,  59  Mo.  husband*8  counterclaims,  and    adjudi- 

495.    But  in  Thompson  v.  Central  R.  cated  that  the  defendant  pay  the  wife's 

Co.,  60  Ga.  1 30,  on  appeal  from  an  order  attorneys  a  sum  sufficient  to  pay  her 

granting  a  new  trial,  after  a  verdict  for  expenses  and  counsel  fees,  on  the  death 

the  plaintiff  in  an  action  for  personal  of  the  wife  pending  an  appeal  from  so 

injuries,  it  was  held  that  the  death  of  much    of    the    jwlgment    as    denied 

the  plaintiff  pendins  the  appeal  would  his    counterclaims    and   awarded  suit 

abate  the  action,  on  its  being  remanded,  money,  as  it  did  not  appear  that  the 

on  the  ground  that  no  final  judgment  refusal  to  adjudge  the  marriage  null 

had  been  rendered.  would  affect  the  property  rights  of  an^ 

8.  Lewis  v.  St.  Louis,  etc.,  R.  Co.,  59  person,  the  appeal  abated  so  far  as  it 

Mo.  495;  Lewis  v,  McDaniel,  83  Mx>.  related  to  the  dismissal   of  the  hus- 

577 ;    6ibbs   V,   Belcher,  30  Tex.    79.  band's  counterclaims,  but  was  allowed 

See  also  supra,  II.  9.  to  be  continued  in  the  name  of  the  ad- 

Where  the  plaintiff  has  judgment  be-  ministrator  so  far  as  it  related  to  the 

low,  and  the  defendant  appeals,  on  the  award    of   suit    money.      Downer    v. 

death  of    the  plaintiff   the  appeal  is  Howard,  44  Wis.  83. 

abated,  but  the  judgment  below  is  left  4.  Tidd's  Pr.  1000 ;  Clerk  v.  Withers, 

in  full  force.     Hurt  v,  Dougherty,  3  2  Ld.  Raym.  1073,  i  Salk.  333 ;  Buck- 

Sneed  (Tenn.)  4x8.  ner  v.  Terrill,  Litt  Sel.  Cas.  (Ky.)  39, 

But  where  the  appeal  is    from  an  13  Am.  Dec.  269. 

order  of  reversal,  a  stipulation  for  judg-  Kentucky. — The  death  of  the  plain- 

ment  absolute,  given  by  defendant  on  tiff  does  not  abate  the  execution,  but  it 

appeal  at  the  general  term,   will  not  suspends    proceedings    thereon   until 

prevent  the  abatement  of  the  action  administration  is  granted.    The  clerk 
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defendant  is  given  the  privilege  of  replevying,  the  death  of  the 
plaintiff  before  the  execution  is  levied  or  replevied  abates  the 
execution.*    See  also  article  Executions. 

d.  Actions  of  Ejectment. — At  common  law  the  death  of  the 
lessor  of  the  plaintiff  in  an  action  of  ejectment  did  not  abate  the 
action  ;^  nor  did  the  death  of  the  nominal  plaintiff,  when  such 
plaintiff  was  a  real  person.*  And  since  the  abolition  of  the  legal 
fiction  in  actions  of  ejectment,  it  has  been  uniformly  held  that 
on  the  death  of  the  plaintiff  the  action  does  not  abate,^  but  it 
may  be  prosecuted  by  the  heirs  or  other  parties  succeeding  to 


xnajr  make  the  proper  indorsements  on  After  the  expiration  of  the  demise  by 

the  execution    so  that  the    defendant  death,  the  plaintiff  cannot  have  a  writ 

may  have  the  benefit  of  a  sale  on  credit  of    habere  facias    possessionem^    and 

or    of    his  right  to  replevy  the  debt,  the    writ    if   issued    will   be  quashed. 

Venable  v.  Smith,  i  Duv.  (Ky.)  195.  Robertson  v,  Morgan,  2  Bibb  (Ky.)  148. 

IB  England,  a  sequestration  against  a  Appeal. — An  appeal  from  a  judgment 

defendant  abates  on  the  death  of  the  in  ejectment   does   not  abate    by  the 

plaintiff  but  may  be  revived  with  the  death  of  the  lessor  of  the  plaintiff,  al- 

suit.    Hyde  v,  Foster,  Dick.  102.    See  though  the  lessor  claimed  the  land  for 

also  White  v.  Hayward,  2  Ves.  464.  life  only.    Medley  v.  Medley,  3  Munf. 

1.  Wagnon  v,  M'Coy,  2  Bibb   (Ky.)  (Va.)  191. 

198.    This    case    was   decided  on  the  8.  Moore  t'.  Goodright,  2  Stra.  8^ 

ground  that  where  any  act  remains  to  4.  Alabama. — Evans    v,   Welch,    ^ 

be   done    by  the  parties  necessary  to  Ala.  250. 

carry  on  the  action  or  perfect  the  ex-  Florida, — Gould  v.  Carr,  33  Fla.  523. 

ecution    of    the    process,    the  suit  or  Geor^a, — Dean  v,  Feeley,  66  Ga. 

process  would  abate  by  the  death  of  273;  O'Byme  t'.  Feeley,  61  Ga.  77. 

such  party.    The  replevy  bond  cannot  Illinois. — Funk  v.    Stubblefield,    62 

be  taken  in  the  name  of  a  dead  person.  III.  405. 

For     the     later    practice     under    the  Missouri, — Fine  v.  Gray,  19  Mo.  33 ; 

Kentucky  code,  see  note  next  above.  Roberts  v.  Nelson,  86  Mo.  21. 

2.  Tidd*6    Pr.     1249;    Thrustout    v.  New  Torh, — James  v.  Bennett,    10 
Grey,  3  Stra.  1056;  Austin  v,  Jackson,  Wend.  (N.  Y.)  540. 

I  Wend.  (N.  Y.)  27;  Frier  t;.  Jackson,  Pennsylvania. — Shoemaker  v,  Huff- 

8  Johns.  (N.  Y.)  495;  Den  v,  Sayre,  3  naele,4  W.  &  S.  (Pa.)  437;  Jester  v, 

N.J.  L.  183;  Robertson  v.  Morgan,  2  Jefferson  Tp.,  11  Pa.  St  540;    Ballan- 

Bibb  (Ky.)   148;  E»  f.  Swan,  23  Ala.  tine  v,  Negl^,  158  Pa.  St.  475. 

192.     But  see  Howard  v,   Gardiner,  3  Means  v.  Presbyterian  Church,  3  Pa. 

Har.  &  M.  (Md.)  98,  where  it  was  held  St.  93,  which  was  an  action  of  trespass 

that  the  action  abated.     But  this  doc-  for  mesne  profits,  brought  by  a  trustee 

trine  was  questioned  in  James  v.  Boyd,  in  an  action   for  ejectment,  where  it 

X  Har.  &  G.  (Md.)  i.  was  held  that   the  action  survived  for 

Leaior  Tenant  for  Ufa. — Even  where  the  use  of  the  church  for  which  he  was 

the  lessor  was  a  tenant  for  life  the  ac-  trustee.     Cunningham  v,  Sayre,  21  W. 

tion  did   not  abate,  but  might  be  con-  Va.  440. 

tinned  and  prosecuted  for  damages  and  Aetion  by  Minor. — An  action  of  eject- 
costs.  Frier  v,  Jackson,  8  Johns.  (N.  ment  by  a  minor  does  not  abate  by  his 
Y.)  495.  death,  but  the  legal  representative  may 

Bxcmae  for  Hot  Proceeding  to  TrlaL —  proceed  to    recover   the  land,  mesne 

Although  the  death  of  a  lessor  in  eject-  profits,  and  costs.     Dean  v.  Feeley,  66 

ment  does  not  abate  the  action  it  will  Ga.  273;  O' Byrne  v,  Feeley,  61  Ga.  77. 

be  received  as  an  excuse  for  not  pro-  Action  by  Widow. — On  the  death  of  a 

ceeding  to  trial,  and  the  plaintiff  may  widow  pending  an  action  of  ejectment 

be  permitted  to  stipulate  anew  on  the  by  her  for  the  mansion  house  and  mes- 

payment  of  costs.     Austin  v,  Jackson,  suages,  the  action  may  be  revived  in 

I  Wend.  (N.  Y.)  27.  the  name  of  her  administrator.  Roberts 

WUt  of  Eabero  Faclaf  Poftenlonem. —  v.  Nelson,  86  Mo.  21. 
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the  title,  or  having  an  interest  in  the  estate.^ 

e.  Actions  of  Replevin. — An  action  of  replevin,  since  it  in- 
volves a  right  of  property,  does  not  abate  on  the  death  of  the 
plaintiff,^  and  the  same  rule  applies  to  a  statutory  action  in  the 
nature  of  replevin.^ 

/.  Actions  of  Dower. — An  action  for  dower  abates  on  the 
death  of  the  widow  before  judgment.     The  right  of  action  ceases 

with  her  death,  and  damages  are  merely  incident  to  the  recovery 
of  the  land.^  But  after  a  decision  by  the  court  in  her  favor  the 
action  does  not  abate.^ 

1.  Eyans  v,  Welch,  63  Ala.  350;  the  widow  to  dower  in  the  personaltj 
Gould  V,  Carr,  ^3  Fla.  523;  Funk  v.  is  absolute,  and  an  action  therefor  does 
Stubblefield,  63  111.  405 ;  James  v.  Ben-  not  abate  bj  her  death.  Clark  v, 
nctt,  10  Wend.  (N.  Y.)  540;  Cunning-  Bramlett  (Ark.  1891),  16  S.  W.  Rep. 
ham  V.  Sayre,  21  W.   Va.  440.     As  to  119. 

mode  of  revival,  see  article  Revivor.  Biffht  of  ActUm  fbr  Arrears. — If  the 

PemuylTaiiia. — ^The  heirs  may  either  husband  die  seised,  the  death  of  the 

adopt  the  pending  action,  or  institute  doweress,    pending    the    suit    for  her 

an  action  in  their  own  name.    Reitz  v.  dower,  will  not  deprive  her  personal 

Thomas,  3  Pa.  Dist  Rep.  660,  13  Pa.  representatives  of   the  arrears  due  at 

Co.  Ct.  Rep.  315.  the  time  of  her  death,  but  they  may 

2.  Mellen  v.  Baldwin,  4  Mass.  480 ;  revive  the  suit  for  the  purpose  of  ob* 
Warren  v,  Warren,  3  Mass.  321 ;  Fis-  taining  such  arrears  of  dower.  John- 
ter  V,  Beall,  i  Har.  &  J.  (Md.)  31;  Pot-  son  v.  Thomas,  2  Paige  (N.  Y.)  377. 
ter  V.  Van  Vranken,  36  N.  Y.  619;  But  where  the  husband  did  not  die 
Lahey  v.  Brady,  x  Daly  (N.  Y.)  443;  seised  of  the  premises,  if  the  suit  abates 
Hopkins  v.  Adams,  5  Abb.  Pr.  (N.  Y.  by  the  death  of  the  complainant  before 
Super.  Ct)  351.  her  right  of  dower  is  established,  the 

In  Burklef.  Luce,  I  N.  Y.  163,  itwas  personal  representatives  are  not  en- 
held  that  the  action  abated,  on  the  titled  to  arrears  and  cannot  revive, 
ground  that  all  actions  for  torts  abated  Johnson  v.  Thomas,  2  Paige  (N.  Y.) 
on  the  death  of  the  plaintiff.  377. 

Wlinn  Indgmant  luui  been  Bandared  6.  Robinson  v,  Govers,   138  N.  Y. 

for  DeliMidant.— The  death  of  the  plain-  435 ;  Fulton  v.  Fulton,  8  Abb.  N.  Cas. 

tiff,  pending  an  appeal  from  a  judgment  (N.  Y.  Supreme  Ct.)  210. 

in  favor  of  the  defendant,  abates  the  Death  pending  Reference  after  Jlodg- 

appeal,  and  the  judgment  in  favor  of  ment. — Where  the  widow  had  obtained 

the  defendant  stands.    Jenney  v.  Jen-  a  judgment,  but  had   died  pending  a 

ney,  14  Mass.  331.  reference  to  ascertain  the  amount  of  a 

8.  Emerson  v,  Bleakley,  3  Abb.  App.  gross  sum   which   she  had  agreed  to 

Dec.  (N.  Y.)  32,  41  How.  Pr.  (N.  Y.)  accept   in   lieu   of  dower,  it  was  held 

511,  which  was  an  action  in  the  nature  that  the  action  might  be  continued  by 

of  replevin  brought  by  an  assignee  for  her  executor;  and  the  court  afterwards 

the  benefit  of  creditors,  to  recover  from  rendered  a  decision  confirming  the  re- 

a    sheriff   for    the    tortious  taking  of  port  of  the  referee,  and  giving  to  the 

assets.  plaintiff  the  sum   specified,  the  death 

In  such  a  case  the  proper  parties  to  having  occurred  before  the  final  order 

be  substituted  are  the  personal  repre-  embodying  such  decision  was  prepared 

sentatives  of  the  deceased  trustee,  since  and  signed.    Robinson  v.  Govers,  138 

the  action  relates  to  personal  property.  N.  Y,  425,  reversing  67  Hun  (N.  Y.) 

But  if  a  successor  in  the  trust  is  sub-  317. 

stituted  as  plaintiff  with  the  consent  of  Oral  AnnounoemeiLt  of  DediloiL— An 

the   defendant,    the  defendant  cannot  action  by  a  widow  to  recover  a  gross 

afterward  object.     Emerson  v.  Bleak-  sum  in  lieu  of  dower,  does  not  abate 

ley,  3  Abb.  App.  Dec.  (N.  Y.)  22.  upon   her  death    occurring  after  the 

4.  Miller  v.  Woodman,  14  Ohio  5x8;  oral  announcement  of  a  decision  in  her 

Betts  V.  Matthews,  4  Harr.  (Del.)  427.  favor;  in   such  a  case  the  court  will 

Dower  in  Penoiuaty. — ^The  right  of  order  a  judgment  to  be  entered  n%nc 

804  Volume  V. 


BMth  of  Plaintiff.  DEA  TH.  Detth  of  Solo  PlaiatLIt 

g.  Foreclosure  Proceedings. — A  foreclosure  proceeding  is 
within  the  usual  statutory  provisions,  and  does  not  abate  by  the 
death  of  the  plaintiff.^ 

k.  Injuries  to  Real  or  Personal  Property. — ^At  com- 
mon law,  actions  of  tort  to  property  abated  on  the  death  of  the 
plaintiff.* 

Xi^urioi  to  Penonal  Property. — ^This  was  changed  by  statutes  of  4 
Edw.  III.,  c.  7,  and  31  Edw.  III.,  c.  1 1,  which  altered  the  rule  in  its 
relations  to  personal  property.  Under  these  statutes,  if  the  wrong 
affected  the  personal  property  of  the  plaintiff,  either  as  respects 
specific  articles  of  personal  property  or  the  personal  estate,  the 
action  survived  to  his  personal  representatives.' 

Modom  Doetrine. — It  is  now  the  general  doctrine  that  all  actions 
arising  from  torts  to  personal  property  survive  the  death  of  the 
plaintiff.* 

pro  tunc,    Fulton  v,  Fulton,  8  Abb.  N.  Doatb  ponding  Pnblioatloa. —  Where, 

Cas.  (N.  Y.  Supreme  Ct.)  210.  in  a  foreclosure  proceeding,  publication 

BlEMSt    of  Consenting   to   BocoIyo    a  has  been  commenced,  but  the  plaintiff 

OrOBB  Bun. — In  an  action  for  the  ad-  has  died  before  the  expiration  of  the 

measurement  of  dower,  or  for  a  sale  of  time  prescribed  for  the  publication,  the 

premises  and  the  awarding  of  a  gross  publication  becomes  ineffective,  and  its 

sum  in  lieu  thereof,  the  giving  of  a  continuance  after   the    death    of    the 

consent  in  writing  to  receive  a  gross  plaintiff  does  not  constitute  a  sufficient 

sum  in  lieu  of  dower,  does  not  give  the  service  on  the  defendant.     As  the  court 

plaintiff  such  a  vested  right  in  the  sum  has  acquired  no  jurisdiction  over  the 

named  as  to  prevent  the  abatement  of  defendant,  no  judgment  of  foreclosure 

the  action    bj   her    death,  when    the  can  be  rendered.    Reillj  v.   Hart,  55 

death  occurs  before  the  entry  of    an  Hun  (N.  Y.)  465. 

interlocutorj    judgment    determining  2.  Hambly  T^    Trott,    Cowp.    371 ; 

her  right  of  dower,  and  adjudging  the  Wheatly  z^.  Lane,  i   Saund.  216,  note; 

sale    of    the    premises.     McKeen     v.  Bunker  v.  Green,  48  111.  243;  Baker  v. 

Fish,  33  Hun  (N.  Y.)  28,  affirmed  in  Crandall,  78  Mo.  584;  Higgins  v.  Breen, 

98  N.  Y.  645.  9  Mo.  497. 

Death  after  Boronal  of  Jndgmont. —  A  writ  of  quare  impedit^  or  of  de- 

The    death   of    the   widow   after   the  tinue  of  charters,  did   not  abate  when 

reversal  of  a  judgment  assigning  dower,  there  has  been  a  severance.    Read  A 

the  cause  having  been  remanded,  and  Redman's  Case,  10  Coke  134. 

before  any  further  proceedings  are  had  8.  Bunker  v.  Green,  48  111.  243;  Hig- 

in  the  trial  court,  abates   the  action,  gins   v,  Breen,  9  Mo.  497 ;  Baker  v. 

It  cannot  be  continued  by  her  admin-  Crandall,  78  Mo.  ^84. 

istrator  for  the  recovery  of  damages  Thestatuteof  4£dw.  III.,c.7,applied 

and  mesne  profits,  as  in  such  a  case  no  to  any  wrong  and  was  not  limited  to 

valid   judgment    has    been    rendered,  actions  of  trespass,  although  the  word 

Hitt  V.  Scammon,  82  111.  519.  **  trespass  "  was  used  in  the  statute.  Sale 

1.  McGregor  v.  McGregor,  35  N.  Y.  v.  Bishop  of  Litchfield,  Owen  99;  Wil- 

ai8,  under  New  Tork  Code  of  Pro.  son  v,  Knubley,  7   East   134;   Cham- 

§  121,  providing  that  an  action  shall  berlain    v,    Williamson,    2    M.    &    S. 

not  abate  by  the  death  of  a  party,  if  the  416. 

cause  of  action  survive.  4.  Henderson  v,  Henshall,  54  Fed. 

Aotion  to  Booovor  SnrplUB  after  Fore-  Rep  320;  Nettles  v»  Barnett,  8  Port, 

oloonre. — An  action  brought  by  a  niort-  (Ala.)  181. 

gagor  to  recover  a  surplus  arising  after  Actions    for   Dooeit — Missouri, — An 

foreclosure  and  sale,  does  not  atAte  by  action  for  deceit  is  not  abated  by  the 

the  death  of  the  plaintiff  and  may  be  death  of    the    plaintiff,  as  under   the 

continued  in  the  name  of  his  personal  Missouri  statute    following    that  of  4 

representative.    Cope  v,  Wheeler,  41  Edw.  III.,  c.  7,  and  31  Edw.  III.,  c.  11, 

N.  Y.  30^  the  right  of  action  survives.    Baker  v, 
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Iidiiries  to  Baal  Proptrty. — In  England  since  the  statute  of  3  and  4 

Wm.  IV.,  c.  42,  §  2,  actions  for  injuries  to  real  property  do  not 
abate  on  the  death  of  the  plaintiff;^  and  in  the  United  States  it 

is  generally  provided  by  statute  that  such  actions  shall  survive.* 

Bonoflt    to    Wrongdoer. — It    is    immaterial    whether  or    not    the 

Crandall,    78    Mo.    584;    Whiting   v.  tions  which  survive  shall  not  abate  on 

Crandall,  78  Mo.  593.  the  death  of  a  sole  plaintiff  before  final 

Massachusetts. — But  an    action   for  judgment,  the  death  of  the  plaintiff  in 

deceit  in  the  sale  of  poisoned  grain,  an  action  of  trespass  de  bonis  asfor- 

whereby    the  plaintiff  *s   horses  were  tatisy  is    not   ground    for  abatement, 

killed,  abates  on  the  death  of  the  plain-  Bunker  v.  Green,  48  111.  243. 

tiff,  under  Rev.  Stat,  c.  95,  $  7,  as  such  Bxponaea  In  Attending  Depooltlona.— 

an  action  is  not  an  injury  to  real  or  An   action   by  a   party  summoned  to 

personal  estate.    Cutting  v.  Tower,  14  attend  the  taking  of  depositions,  for  the 

Gray  (Mass.)  183.  statutory  compensation  for  expenses  in - 

Infrtngement  of  Trade- mark. — A  suit  cur  red  when  no  taking  was  had,  does 

to  restrain  the  infringement  of  a  trade-  not  abate  on  the  death  of  the  plaintiff, 

mark  does  not  abate  by  the  death  of  as  the  expenses  are  chargeable  on  the 

the  plaintiff,  who  is  the  owner  of  the  estate.     Wilson  v.  Knox,  12  N.  H.  347. 

trade*mark.    Oakey  v.  Dalton,  35  Ch.  1.  i  Chitty  on  Pldg.  79. 

Div.  700.  The  statute  of  4  Edw.  III.,  c.  7,  was 

Action  for  a  Coniplraoy. — An  action  limited  to  injuries  to  personal  property, 

for  a   conspiracy   for  preventing  the  Le   Mason  v.  Dixon,  W.  Jones   174; 

plaintiff  from  recovering  a  debt  does  Emerson  v.  Emerson,  Vent.  187. 

not  abate  on  the  death  of  the  plaintiff,  2.  Henderson  v,  Henshall,  54   Fed. 

but  survives  to  his  personal  represent-  Rep.  320;  Clark  v.  Hannibal,  etc.,  R. 

atives.     Penrod  v,  Morrison,   2   P.  &  Co.,  36  Mo.  202;  Dininny  v.  Fay,  38 

W.  (Pa.)  126.  Barb.  (N.  Y.)  18;  Matthews  v,  Dela- 

Fraodulent  BeproMntaUoni. — ^An  ac-  ware,etc.,Canal  Co.,20  Hun  (N.Y.)  427. 
tion  for  fraudulent  representations.  Thus  a  cause  of  action  for  damages 
which  induced  the  plaintiff  to  part  caused  by  reason  of  false  representa- 
with  certain  estate,  does  not  survive  by  tions  on  the  part  of  the  defendant  as  to 
virtue  of  Massachusetts  Gen.  Stat.,  c.  the  value  of  certain  land,  whereby  an 
127,  §  I,  providing  that  actions  for  exchange  of  land  with  the  plaintiff  is 
* 'damage  done  to  real  or  personal  brought  about,  will  survive  the  death 
estate'*  shall  survive,  as  such  statute  of  the  plaintiff.  Henderson  v.  Hen- 
does  not  include  actions  for  damages  shall,  54  Fed.  Rep.  320. 
for  fraud  committed  upon  the  in-  Erection  of  a  Dam. — ^An  action  under 
testate,  although  the  fraud  affected  a  statute  to  recover  damages  to  land 
her  estate.  Leggate  v.  Moulton,  Z15  caused  by  the  erection  of  a  dam  does 
Mass.  552.  not  abate  on  the  death  of  the  plaintiff. 

And  an  actionfor  wrongful  and  fraud-  The  right  of  the  landowner  grows  out 

ulent  acts  on  the  part  of  the  defendant,  of  the  appropriation  of   his  property, 

who  thereby  induced   a  court  to  set  and  may  be  likened  to  an  action  arising 

aside  a  verdict  obtained  by  the  plaintiff,  ex  contractu.    Upper  Appomattox  Co. 

abates  upon  the  death  of  the  plaintiff,  v.  Hardings,  11  Gratt.  (Va.)  i. 

as  such  an  action  is  not  one  for  injury  Diverting    a   Wateroonrse  —  Massa- 

to  real  or  personal  estate  within  the  cAafji?//^.— Formerly  an  action  for  divert- 

meaning  of  Massachusetts  Gen.  Stat.,  ing  a  watercourse  abated  on  the  death 

c.   127,  (  I.     Leggate  v.  Moulton,  115  of  the  plaintiff.     Holmes  v,  Moore,  5 

Mass.  552.  Pick.  (Mass.)  257.    But  this  has  been 

So  an    action    for  a  conspiracy  to  changed  by  Massachusetts  Gen.  Stat., 

cheat  by  making  a  false  report  abates  c.  127,  §  i. 

on  the  death  of  the  plaintiff,  as  such  an  Trespau  Qnare  Olavsom  Fregtt. — In 

action  does    not    affect    the   property  Alabama   an  action  of  trespass  quare 

rights  as  provided   by   2   New   Torh  clausum  f  regit  does  not  abate  on  the 

Rev.  Stat.,  448,  ^  i.    Brackett  v,  Gris-  death    of    the    plaintiff.      Nettles   v, 

wold,  103  N.  Y.  425.  Barnett,  8  Port.  (Ala.)  181. 

Trofpasa  de  Bonis  AiportatlB. — Under  In  Haivaii   such  an  action  abates, 

the  Illinois  statute  providing  that  ac-  Bishop  v,  Lokana,  6  Hawaiian  556. 

806  Volume  V. 


BMth  of  Plfti&tUt                           DEA  TH.  Death  of  Sole  PlUnttC 
wrongdoer  has  derived  any  benefit   from  his  acts.^ 

i.  Actions  for  Personal  Injuries— At  common    lav    an 

action  for  personal  injuries  abated  on  the  death  of  the  plaintiff.* 
By  Matate,  however,  in  many  of  the  United  States  the  action 
survives  to  the  personal  representative  of  the  deceased.* 

In  England^  prior  to  the  statute  of  3  providing  that  actions  to  recover  dam- 

ft  4  Wm.  IV.,   c.  42,  $  2,  the  action  ages  for  anjr  bodily   hurt  or  injury, 

would  abate.    Emerson    v,  Emerson,  shall  not  abate  on  the  death  of  either 

Vent.  187.                        '  partji  ^s  such  statute  is  not  confined  to 

WroBff  I17  Tenant. — A  complaint  by  injuries  received  by  the  use  of  actual 

a  landlord  against  a  tenant  does  not  force.    Whltcomb  v.  Cook,  38  Vt.  477. 

abate  by  the  death  of  the  demandant,  See    also    Huggins  v.    Toler,  i   Bush 

under  Massachusetts  Act  1836,  c.  70,  (Ky.)  192. 

providing  that  in  all  actions  for  the  Assanlt  and  Battery — Kentucky. — An 

recovery  of  lands,  tenements,  or  here-  action  for  injuries  received  from  the 

ditaments,  a  writ  or  suit  shall  not  abate  negligence  of  the  driver  of  a  wagon  of 

by  the  death  or  other  disability  of  the  the  defendant,  in   negligently  running 

demandant.      Sacket  v.  Wheaton,  17  over  the  plaintiff,  cannot  be  considered 

Pick.  (Mass.)  103.  an  action  for  assault  and  battery  so  as 

I.  Dininny  v.  Fay,  38  Barb.  (N.  Y.)  to  be  covered  by  Kentucky  (Jen.  Stat., 

18.  c.  10,  §  I,  providing  that  such  actions 

9.  3  Bl.  Com.  302 ;  Chamberlain  v,  shall  abate  by  the  death  of  the  plaintiff. 

Williamson,  2  M.  &  S.408;  Wheatly  v,  Perkins  v.  Stein,  94  Ky.  433. 

Lane,   i   Saund.  216,  note;   Flynn  v.  Tennessee. — An  action     for    assault 

Perkins,  8  Jur.  N.S.I  177; Jacksonville  and  battery  does    not    abate    on  the 

St  R.  Co.  V,  Chappell,  22   Fla.  616;  death  of  the  plaintiff  pending  an  appeal 

Murphy  v,  McGrath,  79  111.  594;  In-  in  error  by  the  defendant,  under  Code, 

dianapolis,  etc.,  R.  Co.  v.   Stout,   53  §     2846,     providing    that    all   actions 

Ind.   143;  Baltimore,  etc.,   R.   Co.  v,  founded    on  wrongs,   except     wrongs 

Ritchie,  31  Md.  191 ;  Martin  v,   Balti-  affecting  the  character  of  the  plaintiff, 

more,  etc.,  R.  Co.,  151   U.  S.  673;  Ran-  shall    survive.     Kimbrough  v,  Mitch- 

dall  V.  Northwestern  Tel.  Co.,  54  Wis.  ell,  i  Head  (Tenn.)  539. 

140;  Kelsey  V.  Tewett,34  Hun  (N.  Y.)  Illinois, — By   Laws    1872,  c.  108,   } 

11;  Creg^n  v.  Brooklyn  Crosstown  R.  123,  an  action  of  assault  and  battel^ 

Co.,  83  N.  Y.  595 ;  Gibbs  v.  Belcher,  30  survives  the  death  of  the  plaintiff.  Mur- 

Tex.  79;  Mason  v.  Union  Pac.  R.  Co.,  phy  v.  McGrath,  79  III.  594. 

7  Utah  77.  Aotion    against  Municipal    Oorpora- 

8.  Georgia. — Pritchard  v.  Savannah  tton  —  Massachusetts.  —  An      action 

St.,  etc.,  R.  Co.,  87  Ga.  294.  against    a  municipal  corporation,   for 

Illinois. — Murphy  v.   McGrath,    79  damages  sustained  by  a  person  by  rea- 

IlL  594 ;  Chicago,  etc.,  R.  Co.  v.  0*Con-  son  of  a  defect  in  a  highway,  does  not 

nor,  119111.  580.  abate  upon  the  death  of  the  plaintiff, 

Kentucky. — Perkins  v.  Stein,  94  Ky.  under  the  provisions  of  Stat.   1842,  c. 

433.  89,  (  I,  that  an  *<  action  of  trespass  on 

Maine. — Hooper  v.  Gorham,  45  Me.  the  case  for    damage  to  the   person'* 

209^  shall  survive.      Demond   r.  Boston,  7 

Massackusetts. — Demond  v.  Boston,  Gray  (Mass.)  544. 

7  Gray  (Mass.)  544.  Maine. — And  a  similar  action  under 

Nortk  Carolina. — Peebles  v.  North  Maine  Rev.  Stat.,  c.  87,  $  8,  will  not 

Carolina  R.  Co.,  63  N.  Car.  238.  abate    by  the  death  of   the  plaintiff. 

Ohio. — Ohio,  etc..  Coal  Co.  v.  Smith  Hooper  v.  Gorham,  45  Me.  209. 

(Ohio  1895),  4^  N.  E.  Rep.  254.  North  Carolina. — Under  Rev.  Code, 

Vermont. — Whitcomb  v.  Cook,   38  c.   i,  ^  i,  providing  that  ''no  action, 

Vt.  477;  Bradley  v,  Andrews,  51  Vt.  525.  suit,  petition,  *  *  *  brought  to  recover 

Vnlnwftil  Arreit  and  Imprisonment —  or  obtain  money,  property,  or  damages, 

Vermont. — The  death  of  the  plaintiff,  or  to  have  relief  of  any  kind  whatever, 

in  an  action  to  recover  damages  for  an  whether    the    same  be    at  law  or  in 

unlawful  arrest  and  imprisonment,  does  equity,  except  suits  for  penalties  and 

not  abate  the  action  under  a  statute  for  damages  merely  vindictive,   shall 
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Whore  Property  Intereite  tre  InrolTod. — Where  the  action  affects  the 
property  interests  of  the  plaintiff,  it  will  survive  to  the  extent  to 
which  the  property  is  affected.* 

j\  Actions  for  Libel  or  Slander. — Under  statutory  pro- 
visions providing  for  the  survival  of  actions  for  torts  or  personal 
injuries,  it  has  been  held  that  actions  for  libel  or  slander  do  not 

abate  by  reason  of  the  death  of  either  defendant  and  pending  a  writ  of  error, 
party ,**  an  action  brought  to  recover  abates  the  action.  The  statute  (Code, 
for  personal  injuries  sustained  by  plain-  c.  127,  §  3)  providing  that  *'  if  a  plain- 
tiff as  a  passenger  on  defendant's  rail-  tiff  or  defendant  die  pending  any  ac- 
road  does  not  abate  by  the  death  of  the  tion,  whether  the  cause  of  action  would 
plaintiff.  Peebles  v.  North  Carolina  survive  at  common  law  or  not,  the 
R.  Co.,  63  N.  Car.  238.  same  may   be  revived  and  prosecuted 

Georgia, — The  provision    of    Code,  to  judgment    and    execution,    in    the 

(  2967,  as  amended  by  Acts  1889,  p.  73,  same  manner  as  if  it  were  for  a  cause 

that  no  action  '*for  homicide,  injury  to  of  action  arising  out  of  contract,"  is 

person,  or   injury    to    property,  shall  held  to    relate  only  to  those    actions 

abate  by  death,  *'  applies  to  an  action  where  the  cause  of  action  survives,  and 

against  a  railroad  company  for  person-  merely  to  prevent  the  abatement  of  ac- 

alinjuries.     Pritchard  v.  Savannah  St.,  tions  in  such  cases.    Martin  v.  Balti- 

ctc,  R.  Co.,    87  Ga,    294,    following'  more,  etc.,  R.  Co.,  151  U.  S.  673  (Har- 

Johnson  v.  Bradstreet  Co.,  07  Ga.  79.  lin,  }.,  dissenting), 

Illinois, — Under    section  123  of  the  Code,  c.  103,  §^  5  and  6,  allowing  an 

statutes  relating  to  the  administration  action  for  death  caused  by  the  wrong- 

of  estates,  providing  that  actions  to  re-  ful   act  or  neglect  of   another,   to  be 

cover  damages  for  personal  injuries  to  brought  by  the  personal  representative 

persons  shall  survive,  the  death  of  the  of  the  deceased,  does    not    authorize 

plaintiff  in  an  action  for  personal  in-  such  representative  to  continue  an  ac- 

juries,  occurring  before  judgment,  does  tion  begun  by  the  deceased  for  injuries 

not  abate  the  action,  when  such  death  received   by  the  wrongful   act  of  an- 

was  not  caused  by  the  injuries  com-  other,  as  the  two  actions  are  essentially 

plained  of.    Chicago,  etc.,  R.  Co.  v,  different,  both  on  the  ground  on  which 

O'Connor,  19  III.  App.  591.  they  proceed,  and  in  the  nature  of  the 

New  fork. — Where,  in  an  action  damages  recovered.  Martin  v.  Balti- 
for  personal  injuries  occasioned  by  the  more,  etc.,  R.  Co.,  151  U.  S.  673. 
negligence  of  the  defendant,  the  plain-  1.  Cregin  v.  Brooklyn  Crosstown  R. 
tiff  has  recovered  a  judgment  upon  Co.,  83  N.  Y.  595,  reversing  19  Hun 
which  an  appeal  has  been  taken,  the  (N.  Y.)  341.  In  this  case  it  was  held 
death  of  the  plaintiff  after  argument,  that  an  action  by  a  husband  for  an 
but  before  a  decision  upon  the  appeal,  injury  to  the  person  of  his  wife,  abated 
abates  the  action,  for  section  764  of  on  the  death  of  the  plaintiff,  as  respects 
the  Code  of  Civil  Procedure,  providing  damages  for  the  loss  of  her  society,  etc., 
for  the  survival  of  actions,  expressly  but  survived  as  respects  damages  for 
excepts  actions  for  injuries  to  the  per-  loss  of  her  services,  and  for  expenses 
son.  Kelsey  v,  Jewett,  34  Hun  (N.  Y.)  incurred  by  reason  of  the  injury. 
II.  See  also  Cregin  v.  Brooklyn  So  an  action  for  injuries  caused  by 
Crosstown  R.  Co.,  75  N.  Y.  192.  the  negligence  of  the  defendant  in  not 
Vermont, — Under  Gen.  Stat.,  c.  52,  keeping  in  proper  repair  its  telegraph 
§  IX,  providing  for  the  survival  of  ac-  line,  and  allowing  a  wire  to  hang 
tions  for  personal  injuries,  such  an  across  a  highway  upon  which  the  plain- 
action  may  be  prosecuted  to  final  judg-  tiff  was  driving,  whereby  he  suffered 
ment  by  the  plaintiff's  administrator,  personal  injury  as  well  as  damage  to 
regardless  of  the  question  whether  or  his  horse  and  carriage,  abates  on  the 
not  any  pecuniary  loss  has  been  sus-  death  of  the  plaintiff  in  so  far  as  re- 
tained. Bradley  v,  Andrews,  51  Vt.  covery  for  personal  injury  is  sought, 
525.  but  survives  for  the  purpose  of  recov- 
West  Virginia, — In  an  action  for  ering  the  damages  resulting  to  his 
personal  injuries,  the  death  of  the  property,  and  probably  also  for  ex- 
plaintiff,  after  judgment  rendered  for  penses    for  medical    attendance,  etc.» 
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abate  on  the  death  of  the  plaintifif  *}  but  unless  so  provided  by 
statute,  the  action  abates.^ 

k.  Actions  for  Seduction.— Where  actions  of  tort  to  the 
person  survive,  an  action  for  seduction  does  not  abate  on  the 
death  of  the  plaintiff.^ 

/.  Actions  for  Breach  of  Promise. — ^An  action  for  breach 
of  promise  of  marriage  abates  on  the  death  of  the  plaintiff,  unless 
some  special  damage  to  property  can  be  shown.^ 

caused    by    the    injurj.      Randall    v,  arisen  from  profits  deriyed  from  the 

Northwestern   Tel.   Co.,  54  Wis.  140.  sale  of  a  certain  medicine,  by  reason  of 

1.  Kalne.— Under  Rev.    Stat.   1857,  the  publication  of  a  libel  against  the 

c.  87,  $  8,  the  death  of  the  plaintiff  in  plaintiff,  is  not  sufficient, 

an  action  for  slander  does  not  abate  lUiscniri — Pending  Appeal, — An  ac- 

the  action,  which  may  be  continued  by  tion  for  slander  does  not  abate,  pend- 

the  executor  or  administrator  of  the  ing  an  appeal  to  the  Supreme  Court,  by 

deceased.     Nutting  v.  Goodridge,  46  reason  of  the  death  of  the  plaintiff,  in 

Me.  83.  whose  favor  judgment  has  been  ren- 

MaasaeliiiMttB. — Gen.  Stat.,  c.  137,  $  dered.    Lewis  v,  McDaniel,    83  Mo. 

I,  providing  that  actions  **  for  damage  577.     See  also,    supra^    II.   9.  Death 

done  to  real  or  personal  estate'*  shall  pending-  Appealer  Writ  of  Error, 

survive,  does  not  include  an  action  for  3.  Jones  v.  Townsend,   23  Fla.  355 ; 

libel,  and  such  an  action  abates  on  the  Cummings  v.  Bird,  115  Mass.  346. 

death  of  the  plaintiff.  8.  Shaier  v.  Grimes,  33  Iowa  550, 

OMo. — Under  Civ.  Code,  §  399,  pro-  which   was  an  action   by  the  female 

viding  that  "no  action  pending  in  any  herself. 

court    shall    abate    by    the    death    of  Under  the  Ontario  Judicature  Rule 

either  or  both  the  parties  thereto,  ex-  383,  providing  that  an  action  shall  not 

cept  an  action  for  libel,  slander,  *  *  *  become  abated  by  reason  of  the  mar- 

which  shall  abate  by  the  death  of  the  riage,  death,  or  bankruptcy  of  any  of  the 

defendant,"  it  has  been  held  that  an  parties  if  the  cause  of  action  survives  or 

action  for  slander  does  not  abate  by  the  continues,  an  action  of  seduction  abates 

death  of  the  plaintiff.    Alpin  v,  Mor-  by  the   death   of  the  plaintiff,  as  the 

ton,  31  Ohio  St.  536.  cause  of  action  does  not  survive.     Udy 

Georgia. — Code,  §  3967,  as  amended  v,  Stewart,  10  Ont.  Rep.  591. 

by  Act  of  1889,  p.  7^,  providing  that  Action  by  Father — North    Carolina. 

no  action  *'  for  homicide,  injury  to  per-  — An  action  brought  by  a  father,  for 

son  or  injury  to  property,  shall  abate  seduction  of  his  daughter,  abates  by  his 
by  death,'*  applies  to  an  action  for  libel,  ^  death,  as  there  is  no  statute  providing 

and   such    an    action  does   not  abate  for  survival  and  as  no  injury  to  prop- 

upon  the  death  of  the  plaintiff.    John-  erty  is  involved.    M'Clure  v.  Miller,  4 

son  V.  Bradstreet  Co.,  87  Ga.  79.   This  Hawks  (N.  Car.)  133. 

is  so  although  the  action  was  pend-  Georgia, — And  so  in  Georgia  the  ac- 

ing  at  the  time  of  the  passage  of  the  tion  abates.     Brawner  v.  Sterdevant,  9 

act.    Johnson    v.    Bradstreet    Co.,   87  Ga.  69. 

Ga.  79.  4.  Hovey    v.  Paee,     55     Me.    143; 

In  Swift  Specific  Co.  v,  Davis,  76  Chamberlain  v.   Williamson,  3  M.  & 

Ga.  787,  the  court  doubted  whether  sec-  S.  408. 

tion  2967,  which  provides  that  *'  no  ac-  Tennessee. — Under  Mill.  &  V.  Code, 
tion  for  a  tort  shall  abate  by  the  death  $  3560,  providing  that  actions  shall  not 
of  either  party  where  the  wrongdoer  abate  by  the  death  of  either  party,  "ex- 
received  anv  benefit  from  the  tort  com-  cept  actions  for  wrongs  affecting  the 
plained  of,'^  applied  to  actions  of  libel  character  of  the  plaintiff,'*  it  has  been 
and  slander.  In  such  a  case,  the  bene-  held  that  an  action  for  breach  of  prom- 
fit  enjoyed  by  the  defendant  must  be  ise  of  marriage  and  seduction  neces- 
one  flowing  immediately  from  the  tort  sarily  tenders  an  issue  as  to  the  plain- 
and  not  one  derived  from  other  torts  tiff's  character,  and  is  within  the  statu - 
not  connected  therewith.  The  mere  tory  exception.  Weeks  v.  Mays,  87 
fact  that  the  benefit  is  alleged  to  have  Tenn.  443. 
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m.  Other  Actions  ex  Delicto. — In  general,  in  the  absence 
of  statutory  provisions,  actions  ex  delicto  abate  on  the  death  of 
the  plaintiff,  but  this  doctrine  has  been  to  a  great  extent  altered 
by  the  statutes  of  the  various  states,  which  should  be  consulted.^ 

n.  Suits  for  Divorce. — In  a  suit  for  divorce,  the  death  of  the 
complainant  occurring  before  decree  abates  the  whole  proceed- 
ings ;^  but  where  death  occurs  after  a  decree,  and  pending  an 
appeal  therefrom,'  the  appeal,  it  would  seem,  may  be  revived 

1.  See  supra  f  11.  3.  Aetiiui  for  a  Vvlsaiioo. — ^A  petition  al- 

Unlawfiil  Arroil  and  Unprlioiiiiiont. —  leging  that  a  street  frequented  bj  the 

An  action  for  instigating  and  procur-  public  was  so  unskilfully  and  negligent- 

ing  an  unlawful  arrest  and  imprison-  Iv  constructed  as  to  be  in  an  unsafe  and 

ment  is  not  within  a  statute  excepting  dangerous  condition,  and  that  it  was  ai- 

from  survivorship  **actioni  for  assault  lowed  to  become  obstructed  hy  the  rub- 

and   battery,   slander,   criminal    con-  biih  and  refuse  of  the  village,  so  that 

versation,  and  so  much  of  the  action  it  became  dangerous  and  caused  injurj 

for  malicious  prosecution  as  is  intended  to  the  plaintiff  while  lawfully  traveling 

to  recover  for  the   personal    injury."  thereon,  etc.,  is  an  action  '*  for  a  nui- 

Huggini  V.  Toler,  i  Bush  (KrO  192.  sance"  within  tiie  meaning  of  Okio  Rev. 

Troopaas  to  Txy  Tttlea. — ^The  death  Stat.,  ^   5144,  providing  that  actions 

of  the  plaintiff  in  an  action  of  trespass  for  a  nuisance  shall  be  abated  by  the 

to  try  titles  does  not  abate  the  action,  death  of  either  party.    Cardington  v. 

if  brought  for  the  recovery  of  a  free-  Fredericks,  46  Ohio  St  442. 

hold ;  it  may  be  revived  in  the  names  Wlioro  a  Property  Interest  li  Afiocted 

of  the  heirs;  and    if  a  mere  term  of  — New  Tork, —  An  action  against  an 

years  or  chattel  interest  is  sought  to  be  elevated  railroad  for  damages,  and  for 

recovered,  it  may  be  revived   in    the  an  injunction  against  the  maintenance 

name  of  the  personal  representatives,  of  its  track,  is  an  action  affecting  real 

Rowland  v,  Ladiga,  ax  Ala.  9 ;  State  estate,  and  does  not  abate  by  the  death 

€x  reU  Nabor's.  Heirs,  7  Ala.  459  (under  of  the  plaintiff.     Sanders  v.  New  York 

a  statute  providing  that  no  action  shall  El.  R.  Co.  (C.  PI.),  7  N.  Y.  Supp.  641 ; 

abate  by  the  death  of  either  plaintiff  or  27  N.  Y.  St.  Rep.  795. 

defendant).  2.  Barney  v,  Barney,  14  Iowa  189; 

U&lawfnl  Entry  and  Detainer—  West  Wilson  v,  Wilson,  73  Mich.  630 ;  Mc- 

Virginia. — An  action  for  unlawful  de-  Curley  v,  McCurley,  60  Md.  185,  45 

tainer   abates,  on    the    death    of  the  Am.  Rep.  7x7;  Zoellner  t>.  Zoellner,  46 

plaintiff.    Moran    v,  Bldridge,   a   W.  Mich.  cix.    See  also  article  Dbcrbks. 

Va.  574.  Bv  nction  of  law,  all  judicial  pro- 

7V««tfjj0tf.— Prior  to  the  Act  of  1856,  ceedings  during  a  term  are  treated  as  if 

c.  113,  an  action  of  forcible  entry  and  taking  place  on  the  first  day  of  such 

detainer  or  of  unlawful  detainer  abated  term,  and  the  death  of  the  plaintiff  in 

on  the  death  of  the  plaintiff,  although  a  suit  for  divorce,  pending  the  trial  but 

the  death  occurred  pending  an  appeal,  before  the  retirement  of  the  jury,  does 

The  statute  providing  for  the  survival  not  abate  the  suit  if  all  the  issues  are 

of  actions  where  death  occurs  pending  found  by  the  jury  in  favor  of  the  plain- 

an    appeal    is    limited    to  those  cases  tiff,  and  judgment  of  divorce  may  be 

which  are,  by  the  existing  laws,  subject  entered  as  of  the  first  day  of  the  term, 

to  be  revived.     Havins  v.   Bickford,  9  if  the  plaintiff  was  living  at  that  date. 

Humph.  (Tenn.)  673.  Webber  v.  Webber,  83  N.  Car.  280. 

KaliotoiiB  Proaeoutlon — Massachusetts,  8.  Where  the  defendant  has  taken  no 

—An    action  on    the    case   for  mail-  appeal  from  a  decree  granting  a  di- 

cious  prosecution  does  not  survive  the  vorce,  he  cannot,  after  the  death  of  the 

death  of  the  plaintiff,  as  the  action  is  complainant,  obtain  a  hearing  in  court 

not  one  for  *'  damage  to  the  person "  for    the    purpose    of   attacking   such 

within  the  meaning  of  the  Act  of  X849,  decree.     Zoellner    v,     Zoellner,    46 

c.  89,   providing    for  the  survival   of  Mich.  5x1. 

Buch  actions.    Nettleton  v.  Dinehart,  5  But  an  appeal  may  be  taken  by  the 

Cuth.  (Mass.)  543.  wife  from  a  decree  of  divorce  agalnat 
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thuXk  or  ?!al&tUr.  DEATH.  BMth  of  Sole  Plaintiff. 

where  there  has  been  a  decree  granting  a  divorce,^  but  not  so  on  a 
decree  denying  it.* 

o.  Actions  to  Recover  a  Penalty.— At  common  law,  the 
death  of  the  plaintiff  in  an  action  to  recover  a  penalty,  abated  the 
action,  and  such  is  still  the  general  rule  in  the  United  States.' 

TManl  PraetiM. — But  under  the  federal  practice,  a  suit  in  equity 
to  recover  a  penalty  for  the  infringement  of  a  patent,  does  not 
abate  on  the  death  of  the  plaintiff  before  final  judgment.^ 

/.  Actions  against  Sheriffs. — An  action  against  a  sheriff 
for  misfeasance,  or  for  the  default  of  his  deputy,  does  not  abate 
by  the  death  of  the  plaintiff,  as  such  an  action  affects  the  estate 
of  the  deceased.^ 

her,  after  the  death  of  her  husband,  statute,  abates  on  the  death  of  the  plain- 
where  the  husband  left  estate  which  tiff.  Blake  v.  Griswold,  104  N.  Y.  613; 
will  be  affected  by  the  decree.  Shafer  Brackett  v,  Griswold,  103  N.  Y.  435. 
V.  Shafer,  30  Mien.  163;  Wren  v.  Moss,  But  where  the  death  occurs  after 
7  111.  72 ;  Israel  v,  Arthur,  6  Colo.  85.  judgment,  the  wrong  is  merged  in  the 

Motion  to  Bet  Aside  Deeree. — In  Wat-  judgment,  which  then  becomes  prop- 
son  V.  Watson,  47  How.  Pr.  (N.  Y.  erty  with  the  attributes  of  a  judgment 
Supreme  Ct.)  340,  on  a  motion  to  set  ex  contractu,  and  the  action  does  not 
aside  a  decree  of  divorce  after  the  abate.  Carr  v.  Rischer,  119  N.  Y. 
death  of  the  plaintiff,  who  had  ob-  117.  And  see  Hart  v,  Washburn,  62 
tained  it  on  the  ground  of  fraud  and  Hun  (N.  Y.)  543. 
irregularity,  and  on  appeal  from  an  In  Bonnell  v,  Griswold,  15  Abb.  N. 
order  denying  the  motion,  it  was  held  Cas.  (N.  Y.  Supreme  Ct.)  At*j\^  followed 
that  relief  could  not  be  obtained  on  in  ZoUer  v,  O'Keeffe,  15  Abb.  N.  Cas. 
motion  to  set  aside  the  decree,  and  the  (N.  Y.  City  Ct.)  483,  it  was  held  that 
court  suggested  that  the  proper  pro-  an  action  for  failure  to  file  a  report  did 
ceedings  was  a  bill  of  review.  not  abate  on  the  death  of  the  plaintiff, 

1.  Downer  v.  Howard,  44  Wis.  82.  as  the  cause  of  action  was  assignable. 

8.  Downer  v,  Howard,  44  Wis.  82.  In   this  case  it  is  said  that  it  was 

Ooats  and  Suit  Money. — Although  an  held  in  Reynolds  v.  Mason,  54  How. 

appeal  from  a  decree  refusing  a  di-  Pr.  (N.  Y.  Supreme  Ct)  213,  affirmed 

vorce  abates  by  the  death  of  a  party,  in  6  N.  Y.  Wkly.  Dig.  521,  that  an  ac- 

jet  so  much  of  the  judgment  as  awards  tion   for  a  penalty  brought  against  a 

costs  and  suit  money  does  not  abate  manufacturing  corporation  would  abate 

by  the  death  of  the  respondent,  as  the  upon  the  death  of   the  plaintiff,  but 

decision  is  in  effect  a  judgment  in  her  that  the  affirmance  in  this  case  seems 

favor  against  the  defendant  for  money  to  have  been  put  solely  on  the  ground 

sufficient  to  pay  her  expenses  in  the  of  the  previous  decision  in  the  case  of 

litigation.      Downer    v.    Howard,    44  California  Bank  v.  Collins,  5  Hun  (N. 

Wis.  8a.  Y.)  209,  which  was  a  case  of  a  revivor 

S.  Little  V,  Conant,  2   Pick.  (Mass.)  against  the  executor  of  the  deceased 

527;    Bstis  V,  Lenox,  Cam.  &  N.  (N.  defendant;  and  in  Carley  v,  Hodges, 

tar.)  72;  Carr  v.  Rischer,  119  N.  Y.  19  Hun  (N.  Y.)   187,  the  decision  in 

117;  Blake  v.  Griswold,  104  N.  Y.613.  California  Bank  v.  Collins,  5  Hun  (N. 

Aotlon  agalxiat  Tmatoes  of  Corpora-  Y.)  209,  was  not  deemed  applicable  or 

tton. — An  action  against  the  directors  controlling  in  the  case  of  the  death  of 

of  a  corporation,  for  failure  to  file  a  re-  the  plaintiff.    But  this  was  before  the 

port  aa  required  by  statute,  is  a  penal  decision  in  Carr  v.  Rischer,  119  N.  Y.' 

action,  and  abates  on  the  death  of  the  X17,  and  the  better  doctrine  laid  down 

plaintiff.    Carr  v.  Rischer,  119  N.  Y.  in   that   case   would  seem    to  be  the 

117;   Reynolds  v.  Mason,  54  How.  Pr.  present  law  in  Nev/  Tork, 
(N.  Y.  Supreme  Ct.)  213,  affirmed  in  6        4.  Head  v.  Porter,  70  Fed.  Rep.  498; 

N.  Y.  Wkly.  Dig.  531.  Illinois  Cent.  R.  Co.  v,  Turrill,  no  U. 

And  so  an  action  against  a  trustee,  S.  301.  And  see  May  i;.  Logan  County, 

who  haa  joined  in  making  a  false  report  30  Fed.  Rep.  2co. 
to  recover    the  penalty   imposed   by        5.  Paine  v.  Ulmer,  7  Mass.  317. 
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Jh$A  of  FUintiff.  DBA  Til.  Jh§A  of  VoidaAl  Tli^tiC 

q.  Qui  Tam  Actions. — ^A  gut  lam  action  abates  on  the  death 
of  the  plaintiff,  unless  saved  by  statute.^ 

r.  Special  Proceedings. — Special  proceedings  are  not  within 
the  scope  of  the  usual  statutory  provisions  providing  for  the  sur- 
vival of  actions,  and  such  proceedings  abate  on  the  death  of  the 
petitioner.* 

2.  Death  of  Vonmial  Plaintiff — ^Afltteat  at  l*w. — It  has  been  uni- 
formly held  that  the  death  of  a  nominal  plaintiff  in  an  action  at 
law  does  not  abate  the  action.'    The  action  proceeds  in  the  name 

Under  FVrmtf*/ Rev.  Stat.,  €.48,$  lo,  In  Ttxas,  it  must  appear  from  the 

which  provided  that  '^actions  of  tres-  petition  that  the  plaintiff  sues  for  the 

pass,  and  trespass  on  the  case  for  dam-  use  of  another,  and  where  it  does  not 

ages  done  to  real  or  personal  estate,"  so  appear  his  death  abates  the  action, 

shall  survive,  an  action  against  a  sheriff  unless  his  legal  representatives  either 

for  the  default  of  his  deputy  in   not  come  in  voluntarily  or  are  brought  in 

keeping  property  attached,  and  for  fail-  and   made  parties  plaintiff.     Price  v, 

ure  to  deliver  such  property  to  the  offi-  Wiley,  19  Tex.  142. 

cer  holding  the   execution,   does  not  Same  Party  Flalntlff  and  Relator. — 

abate  upon  the  death  of  the  plaintiff.  Where  a  relator  claims  interest  in  a 

Dana  v.  Lull,  ai  Vt.  383,  disttHguisk-  suit,  and  proceeds  bj  bill  as  well  as  bv 

ing-  Barrett  v,  Copeland,  ao  Vt.  244,  information    to     make    himself   both 

which  was  an  action,  not  only  in  form  plaintiff  and  relator,  the  suit  abates  by 

but  in  reality,  for  a  tort,  and  different  his  death ;  but  where  the  suit  is  merely 

from  the  present  case  where  the  action  an  information,  the    proceedings  can 

was  ex  delicto  in  form  merely.  only  abate  by  determination  of  the  in- 

Where  the  gravamen  of  the  action  terest  of    the    defendant.     Waller    v. 

is  the  false  return,  and  not  the  dam-  Hanger,  2  Bulst.  134.     See  also  Atty.- 

ages  to  the  estate  caused  thereby,  the  Gen.  v.  Haberdashers'  Co.,  15   Beav. 

action    abates    on    the   death    of   the  397. 

plaintiff,  as  do  other  actions  of  tort.  Death  before  Commencement  of  Ac- 
Barrett  V,  Copeland,  20  Vt  244.  tion. — A  statute  providing  that  an  ac- 

1.  Fairley  v.  Davis,  6  Ala.  375.  See  tion,  commenced  in  the  name  of  a 
also  Kirkham  v,  Wheely,  3  Salk.  282;  nominal  plaintiff  for  the  use  of  another, 
Hammon  v.  Gryffith,  Cro.  Eliz.  583.  shall   not  abate  by  the   death  of  the 

Such  an  action,  though   in   form  ex  plaintiff,  does  not  authorize  the  insti- 

contractUy   is  within    the  maxim   that  tution  of  an  action  in  the  name  of  a 

personal  actions  die  with  the  person,  nominal  plaintiff  already  dead.    Jenks 

Fairley  v,  Davis,  6  Ala.  375.  v.  Edwards,  6  Ala.  143.     But  the  con- 

2.  Matter  of  Palmer's  Petition,  115  trary  doctrine  Vas  held  in  Denton  v. 
N.  Y.  493,  affirming  ^^  Hun  (N.  Y.)  Stephens,  32  Miss.  194,  on  the  ground 
572.  that  such  a  course  could  not  affect  the 

Thus,  a  special  proceeding  to  vacate  rights  of  the  equitable  owner, 

an  assessment  abates  on  the  death  of  Death  of  Next  Friend. — A  suit  brought 

the    petitioner.    Matter    of    Marshall  by  minors  is  not  abated  by  the  death 

(Supreme  Ct),  7  N.   Y.    Supp.   861 ;  of  their  friend,   in   whose  name  they 

Matter  of  Palmer's  Petition,  115  N.  Y.  sued;  and  when  the  minors  have  at- 


493;  Matter  of  Roberts,  53  Hun  (N.  tained  their  majority  they  may  appear 
'^O  33^ i  Matter  of  Barney,  53  Hun  and  prosecute  the  suit  as  adults.  Tuck- 
(N.    Y.)    480.      See    also    Leavy    v.    er  v,  Wilson,  68  Miss.  693. 


Gardner,  63  N.  Y.  624.  Action  by  Bank  President. — Where  an 

8.  Campbell  v.  Strong,  Hempst.  (U.  action  is  brought  on  behalf  of  a  bank, 

S.)  265;  Bates  t;.  Terrell,  7  Ala.  129;  the  death  of  the   president  in   whose 

Mehaffy    v.  Share,  2   P.  &    W.  (Pa.)  name  the  action  was  brought  does  not 

t6i ;  Humphreys  v.  Irvine,  6    Smed.  abate  such  an  action.     Wright  v.  Rog- 

&  M.  (Miss.)  205;  Clark  v,  Hopkins,  ers,  26  Ind.  218. 

34   Tex.  139 ;     Waller  v.  Hanger,  2  Suit  to  Ei^oin  %  Nniaanoe. — A  suit  by 

f                                      Bulst.     134.    See    also     Morrison     v,  a  citizen  in  his  own  name  for  an  injunc- 

I                                      Deaderick,  10  Humph.  (Tenn.)  342.  tion  against  a  liquor  nuisance,  under 
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Boftth  of  PlAintUt                            DEA  TH.  Death  of  Equitable  Plaintiff. 

of  the  real  party  in  interest,^  and  need  not  be  revived  in  the  name 
of  the  representatives  of  the  deceased.* 

Suite  in  Equity. — ^A  suit  in  equity  is  not  abated  by  the  death  of  a 
nominal  plaintiff,  when  the  death  is  suggested  on  the  record.^ 

3.  Death  of  Equitable  Plaintiff. — In  the  absence  of  statutory  pro- 
visions, an  action  abates  on  the  death  of  the  equitable  plaintiff  ;^ 

but  it  is  now  generally  provided  by  statute  that  the  action  shall 
not  abate,  but  may  proceed  in  the  name  of  the  nominal  plaintiff.^ 

Jowa  Acts  of  20th  General  Assembly,  to  the  payment  of  costs  in  case  judg- 

c.  143,   providing   that    under   certain  ment  is  rendered  against  their  assocl- 

circumstances  a    citizen   may  so  sue,  ates  and   in  case    judgment    is    cast, 

does  not  abate  on  the  death  of  the  plain-  Hargis  v.  Ay  res,  8  Yerg.  (Tenn.)  467. 

tiff.    Geyer  v.  Douglass,  85  Iowa  93.  2.  Clark  v,  Hopkins,  34  Tex.  139. 

Suit  to    Protect  Homeatead   Right. —  8.  The  suit  may  be  abated  as  to  him 

The  death  of  a  wife,  who  is  complainant  and  continued  to  judgment  by  the  usee, 

in  a  suit  to  protect  a  homestead  right,  Anderson  v.  Leiand,  46  Miss.  396. 

does  not  abate  the  action,  if  there  are  Tennesaee. — The  Act  of  1835,  provid- 

children  surviving.   Shoemaker  v.  Col-  ing  that  **in  all  suits  prosecuted  in  the 

lins,  49  Mich.  595.  name  of  one  person  for  the  use  of 

Action   by   Corporation    Bole.  —  The  another,  the  person  for  whose  use  the 

death  of  the  plaintiff  in  the  suit  by  a  suit  is  brought  shall  be  held  the  real 

corporation  sole  does  not  abate  the  suit,  party  on  record,"  etc.,  was  designed  to 

when  instituted  by  the  plaintiff  in  his  prevent    the    death    of  the    nominal 

corporate  capacity.    Polk  v.  Plummer,  plaintiff  from  working  an  abatement 

3  Humph.  (Tenn.)  500;  Felts  v.  Mem-  of  the  suit,  but  applies  only  to  courts 

phis,  3  Head  (Tenn.)  650;  Ezell  v.  Jus-  of  law  and  not  to  courts  of  equitv. 

tices,  3  Head  (Tenn.)   586.     But   see  Morrison    v.   Deaderick,   10    Humph. 

Daniel's  Ch.  Pr.  33.  (Tenn.)  343. 

Deathof  GommitteeofLnnatic — Bng--  4.  McLaughlin  v.  Neill,  3  Ired.  (N. 

land, — ^The  death  of  the  committee  of  Car. )  294. 

a  lunatic  after  decree  does  not  abate  Action  on  Official  Bond. — When  an 

the  suit,  but  a  new  committee  being  action  is  brought  on  an  official  bond, 

appointed,  an  order  may  be  made  that  for  the  benefit  of  the  person  interested, 

all  subsequent  proceedings  should  be  in  in  the   name  of  the  state  or   of  the 

his  name  as  a  substitute  for  the  former  officer  of  the  state  to  whom  the  bond 

committee.    Lypn  v.  Mercer,  i  S.  &  S.  is  made  payable,  it  is  regarded  as  the 

356;  Bryan  v,  Twigg,  L.  R.  3  £q.  433.  action  of  the  relator,  and  on  his  death 

Where,  however,  no  decree  has  been  is  abated,  as  other  actions  abate  by  the 

made,  such  an  order  of  substitution  death  of  the  plaintiff,  unless  revived  in 

will  not  be  granted.    Rudd  v.  Sheare,  the  manner  prescribed  by  law.     Mc* 

3  De  G.  &  Sm.  374.    But  by  15  &  16  Laughlin  v.  Neill,  3  Ired.  (N.  Car.)  394. 

Vict.,  c.  86,  ^  52,  the  substitution  mar  In  Equity. — In  an  action  by  the  state 

be  made  before  or  after  decree.    Snook  on  a  bond  taken  in  the  name  of  the 

V.  Watts,  Seton  1251.  state,  the  party  for  whose   use    and 

1.  Bates    V.    Terrell,    7    Ala.    139;  benefit  the  action   is  brought   is  the 

Tucker  V.  Wilson,  68  Miss.  693;  Hum-  real   plaintiff,  and  on  his  death   the 

phreys  i;.  Irvine,6  Smed.  &  M.  (Miss.)  action  abates  until  the  death  is  sug- 

305;  Clark  V,  Hopkins,  34  Tex.  139;  gested  and  admitted  on  the  record,  and 

Price  V,  Wily,  19  Tex.  143.  the  legal  representative  made  a  party 

Bnggaatlng  the  Death— TVxrzj. — The  by  substitution.    Johnson  v.  State,  3 

death  of  the  nominal  plaintiff  should  Houst.  (Del.)  378. 

be  suggested  on  the  record  in  order  5.  Tait  v.  Frow,  8  Ala.  545 ;  Gray  v, 

that  the  action  may  proceed.    Clark  v.  Turner,  7  Ala.  30;  Lee  v.  Gardiner,  36 

Hopkins,  34  Tex.  139.  Miss.    531;    Holt   v.    Briscoe,   Walk. 

Tennessee. — On  the  death  of  a  nom-  (Miss.)  19;  Ward  v,  Reynolds,  35  Hun 

inal  plaintiff,  pending  an  action,  the  (N.  Y.)  385. 

death  must  be  suggested,  as  the  bene-  A  statute  providing  that  where  any 

ficiaries  cannot  be  considered  as  plain-  person  shall  institute  a  suit  in  the  name 

tiffs  except  in  so  far  as  they  are  subject  of  another,  for  his  own  use,  the  death 

813  Volume  V. 


Death  of  Plftintiff.  DEATH.  Death  of  One  of  ftoTcral  PlaintUb, 

4.  Death  of  One  of  Several  Plaintifb— ^ .  In  General — Before 

Final  Judgment. — At  common  law,  in  all  actions  where  there 

were  two  or  more  plaintiffs,  the  death  of  one  of  them  abated 

•  the  action.*     But  by  statute  of  8  &  9  Wm.  III.,  c.  11,  §7,  if 

of  the  person  for  whose  use  the  suit  is  of  the  nominal  or  legal  plaintiff.    The 

instituted  shall  not   abate  it,  but  the  same  rule  applies  to  a  public  bond« 

same  shall  progress  and  be  tried  in  the  Logan  v.  State,  39  Md.  177. 

same  manner  as  if  the  suit  were  insti-  Bale  of  Infimt'e  Bitate. — A  proceed- 

tuted  in  the  name  of  the  person  for  ing  in  chancery  for  the  sale  of  real 

whose  use  it  was  brought,  has  been  held  estate  of  an  infant  cannot  be  regarded 

to  render  unnecessary  the  reyival  of  the  as    an    adversary    suit   and    does  not 

action,  where  the   equitable  plaintiff  abate  upon  the  death   of    the   infant, 

dies    during   its    pendency.     Tait    v,  who  was  a  party  to  the  proceedings. 

Frow,  8  Ala.  545.  Such  a  proceeding  is  special  in  form 

MtiirtiMilppl.— Hutch.  Code,  §  842,  pro-  and  of  the  nature  of  a  judicial  proceed- 

viding  that  in  case  of  the  death  of  the  ing,  which  may  be  originated  and  pros- 

usee  in  any  suit  before  final  judgment,  ecuted    to    a '^conclusion    by    a    next 

**it  shall  be  lawful  for  the  party  rep-  friend  or  guardian  of  the  inuint,  with- 

resenting   such    deceased     person    as  out  the  infant  himself  ever  having  had 

executor    or  administrator  to  be  en-  knowledge    of   it.    Tilly    v.    Tilly,  2 

tered  on  the  record  in  place  of  such  Bland  (Md.)  436. 

deceased    person,"   does    not   declare  1.  Capel  v,  Saltonstal,  3  Mod.   349; 

that  upon  the  death  of  the  usee  such  Cave  v,  Cork,  a  Y.  &  Coll.  C.  C.  130; 

suit  shall  abate,  but  merely  makes  it  Brewster  v,  Childs,  9  L.  C.  J.    3i; 

lawful  for  the  administrator  to  be  sub-  Haven  v.  Brown,  7  Me.  421;  Meek  v. 

Btituted;  for,  by  strict  legal  rules,  the  Ruffner,  2  Blackf.  (Ind.)  23;  Cutts  v. 

usee  is  not  a  party  to  the  action,  and  is  Haskins,    11    Mass.    56;    x  Comyns's 

only  treated  as  such  in  virtue  of  and  to  Dig.  74. 

the  extent  of  the  provisions  of  the  A  Writ  of  Right  brought  by  a  number 

statute.   Lee  f^.  Gardiner,  26  Miss.  521;  of   demandants    was    abated    by    the 

Holt  t;.  Briscoe,  Walk.  (Miss.)  19.  death  of  any    one  of  them,    and  the 

Deatli  of  Lunatic. — The  death  of  a  writ  abated  as  to  ail  and  not  as  to  the 
lunatic  represented  by  his  committee,  deceased  alone.  Carter  v.  Can*,  Gil- 
pending  a  suit  against  him,  abates  the  mer  (Va.)  145;  Drago  v.  Stead,  2  Rand« 
suit,  as  the  committee  thereby  becomes  (Va.)  454;  Gaines  v.  Conn,  2  Dana 
functus  officio.     Such  a  suit  must  be  (Ky.)  231. 

revived  and  proceeded  with  in  the  name  Death     pending     PaUloatlon. — The 

of  the  lunatic's  personal  representatives  death  of  one  of  several  plaintiffs,  be- 

or  heirs,  and  any  proceedings  had  after  fore  the   service    of   process   on    the 

his  death  before  revival  are  void.   Pax-  defendant  has  been  completed  by  the 

ton  v.  Stuart,  80  V  a.  873.  expiration  of  the  time  for  publication, 

Death  of  Ward. — On  the  same  prin-  abates  the  action,  where  the  rights  of 
ciple,  a  suit  by  a  trustee  of  an  intem-  the  deceased  plaintiff  do  not  survive  to 
perate  person,  to  set  aside  a  conveyance  the  deceased;  in  such  a  case  it  is  useless 
made  by  his  ward  after  the  plaintiff's  to  continue  the  service  of  the  sum- 
appointment,  abates  on  the  death  of  mons  until  the  successor  or  representa- 
the  ward.  Exf,  Williams,  87  Ala.  547.  tive  of  the  deceased  plaintiff  has  been 

Suit   on   PrlTate    or   Pnbllc  Bond —  brot^ht  in.     Paget  v.  Pease,  17  Civ. 

Maryland, — When  a  suit  is  brought  on  Pro.  Kep.  (N.  Y.  Supreme  Ct.)  234,  6 

a  private  bond  for  the  use  of  an  indi-  N.  Y.  Supp.  386. 

vidual,  the  individual  for  whose  use  it  Death   after    Yerdlot. — Under   MiS" 

is    entered    Is   not   the  l^al  plaintiff,  souri  Rev.  Stat.  1889,  (2x96,  which 

The  use  is  only  entered  for  the  protec-  provide  that  ''after  a  verdict  shall  be 

tion  of  his  equitable  interest,  and  if  he  rendered  in  any  action,  if  either  party 

I                                    dies  pending  the  suit,  his  death  is  not  die  before  judgment  be  entered  there- 

the  subject  of  a  plea,  nor  is  there  any  on,  the  court  may,  within  one  term 

\                                  necessity  for  suggesting  his  death ;  but  after  such  verdict,  enter  final  judgment 

the  suit  goes  on  as  if  he  were  still  liv-  in  the  name  of  the  original  parties," 


) 


ins,  or  the  use  had  never  been  entered,    the  death  of  one  of  several  parties  to  a 
The  judgment  is  entered  in  the  name    motion  will  not  delay  the  action  for 
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there  be  two  or  more  plaintififs  and  one  of  them  die,  if  the  cause 
of  action  survive  to  the  surviving  plaintiff  or  plaintiffs  the  writ  or 
action  does  not  thereby  abate,  but  such  death  being  suggested 
on  the  record,  the  action  may  proceed  as  the  suit  of  the  surviving 
plaintiff  or  plaintiffs  ;^  and  such  is  the  general  practice  in  the 
United  States.* 

*.  Pending  Appeal  or  Writ  of  Error— piaintiA  in  Error. — 
At  common  law  the  death  of  one  of  several  plaintiffs  in  error 
abated  the  writ  of  error,'  but  since  the  statute  of  8  &  9  Wm.  III., 
c.  II,  §  7,  which  has  been  held  to  apply  to  writs  of  error,  the  writ 
does  not  abate  if  the  cause  of  action  survives  ;^  and  this  statute 
expresses  the  general  practice  in  the  United  States.^ 

▲ppollanti. — After  the  death  of  one  of  several  appellants,  on  the 
suggestion  of  the  death  the  appeal  may  be  continued  by  the 
survivors.* 

c.  Actions  of  Ejectment.— The  death  of  one  or  all  of  the 

more  than  one  term  after  the  yerdict.  6.  Gregg  v.  Bethea,  6  Port.  (Ala.)  9; 

State  V.  Stratton,  no  Mo.  426.  Martin  v.  Hill,  8  Ala.  43;  Maguire  v. 

Pending  Reference. — The  death  of  one  Moore,   108    Mo.  267;    McGregor  v. 

of  several  plaintifis,  pending  a  reference,  Comstock,  28  N.  Y.  337. 

does  not  cause    a    revocation    of  the  Tennesiee. — Where    one  of    several 

authorities  of  the  referees  when  a  sug-  plaintiffs  in  error  has  died,  and  his 

gestion  of  such  death  is  entered  upon  death  has  been  suggested,  and  it  has 

the   record.     Freeborn   v.  Denman,  8  also  been  suggested  that  he  has   no 

N.  J.  L.  1 16 ;  Moore  v.  Hamilton,  48  executor  or  administrator,  a  defendant 

Barb.    (N.   Y.)  xio,  affirmed  in  44  N.  may,  under  the  Act  of  1825,  c.  65,  §  3, 

Y.  666.  elect  to  proceed  against  the  surviving 

1.  Supra^  II.  2.    Haven  v.  Brown,  7  plaintiff  in  error.    Banks  v.  Brown,  4 

Me.  421.  Yerg.  (Tenn.)  198. 

8.  Supra,    II.    2,     Meek    v.    Ruff-  Virginia. — A  writ  of  error  is  within 

ner,    2    Blackf.    (Ind.)    23;   Cutts    v,  the  provision  of  Rev.  Code,  c.  x 21,  $38, 

Haskins,  11  Mass.  56;  Treat  v.  Dwinel,  to  the  effect  that  an  action  shall  not 

^  Me.  341;  Coggins  v,  Fljthe,  1x4  N.  abate    by  the  death  of    one  plaintiff 

Car.  274.  where  the  action  survives  to  the  others, 

Mlaaonri. — On  the  death  of  one  of  and  the  death  of  one  of  two  plaintiffs 
several  plaintiffs  it  is  error  to  proceed  in  a  supersedeas  abates  the  cause  as  to 
to  judgment  without  taking  the  statu-  him  alone,  which  may  proceed  in  the 
torj  steps  to  bring  in  his  successors  in  name  of  the  surviving  plaintiff  or  plain- 
interest  Gamble  v.  Daughertj,  71  tiffs.  Hairston  v.  Woods,  9Leigh  (Va.) 
Mo.  599.  308. 

Prooeedlngs  to  Yaoate  ABMumenta.  Bffoot  on  Judgment  of  Final  Omirt. — 

-^Proceedings  to   vacate  assessments  Where  one  of  several  plaintiffs  in  error 

are  special  proceedings,  and  abate  on  dies  and  the  proceedings  are  abated  as 

the  death  of  the  petitioners.    Matter  of  to  him,  the  judgment  against  him  In 

Roberts,  53  Hun  (N.  Y.)  318;  Matter  the  trial  court  is  not  merged  in  the 

of  Barney,  53  Hun  (N.  Y.)  480.  Supra,  judgment  of  affirmance  rendered  against 

III.  I.  r.  his  coplaintiffs  in  error.     MarUn  v. 

S.  Pennoir  v.  Brace,  i  Ld.   Raym.  Hill,  8  Ala.  43. 

244,1  Salk.  319;  Spenser   v,  Rutland,  6.  Ferine  v.  Babcock,  6  Port.  (Ala.) 

Velv.  208;  Read  &  Redman's  Case,  10  391 ;  Camp  v.  Bennett,  16  Wend.  (N. 

Coke  135;  Howard  v.  Pitt,  i  Salk.26x ;  Y.)  ^;  Clay  v.  Gibson  (Ky.  1891),  x7 

I  Corny  ns's  Dig.  73 ;  Hairston  v.  Woods,  S.  W.  Rep.  220;  M'Kinney  v.  Carroll, 

9  Leigh  (Va.)  308;  Gregg  v.  Bethea,  12  Pet.  (U.  S.)  66;  Moses  v,  Wooster, 

6  Port.  (Ala.)  9.  1x5  U.  S.  285. 

4.  Piggot  V,  Salisbury,  2  Mod.  115;  Appeal  by  Hnsband  and  Wife. — ^Anap- 

Clarke  v,  Rippon,  x  B.  &  Aid.  5^;  peal  filed  by  the  husband  in  the  name 

Hairston  v.  Woods,  9  Leigh  (Va.)  308.  of  himself  and  wife  for  the  recovery  of 
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lessors  of  the  plaintiff  in  an  action  of  ejectment  did  not,  at  com- 
mon law,  abate  the  action ;  ^  nor,  since  the  abolition  of  the  legal 
fiction,  is  the  action  abated  by  the  death  of  one  of  the  plaintiffs.* 

d.  Actions  of  Trespass. — An  action  of  trespass  does  not 
abate  on  the  death  of  one  of  several  plaintiffs,  where  the  cause  of 
action  survives ;'  and  it  is  not  necessary  that  the  representatives 
of  the  deceased  plaintiff  be  made  parties.^ 

e.  Other  Actions  ex  Delicto. — The  same  rule  applies  to 
actions    of    trover,^     slander,^    libel,^    and    other    actions    ex 

her  property,  is  considered  as  the  ap-  sum  f  regit  does  not  abate  by  the  death 

peal  of  the  husband,  and  on  his  death  of  one  coplaintifF.    Boynton  v.  Rees,  9 

before  a  decree  in  the  cause  the  wife  Pick.  (Mass.)  528. 

may  proceed  in  the  suit  or  not  at  her  TrMpaaa  to  Try  TIUm. — In  Boyleston 

election,  and  if  she  refuses  to  proceed  v,  Cordes,  4  McCord   (S.  Car.)  144,  it 

she  will  not  be  liable  for  costs.     Dewall  was  held,  under  Act  of  1746,  providixig 

V,  Covenhoven,  5  Paige  (N.  Y.)  581.  that "  if  there  be  two  or  more  plaintifS 

LoDlstana. — Where  one    of   the   ap-  or  defendants  and  one  or  more  of  them 

pellants  dies  pending  an   appeal,  and  die,  if  the  cause  of  action  survive,  the 

the  record  is  not  filed  on  the  return  day,  action  shall  not  abate,*'  that  the  death 

nor  within  the  legal  delay,  the  appeal  of  one  of  several  coplaintiifs  in  an  ac- 

will   not    be  dismissed,  under  Act  of  tion  of  trespass    to  try   title  did    not 

March  20,  1839,  $  19.     Winchester  v,  abate  the  action.     Syme  v,  Sanders,  a 

Dry,  15  La.  104.  Strobh.  (S.   Car.)   332.    See  a  similar 

New  York. — On  the  death  of  one  of  ruling  in  Watrous  v,  McGrew,  16  Tex. 

several  appellants,   pending  an  appeal  506. 

from  an  order  canceling  a  satisfaction  Obttmotlon  of  Bight  of  Way. — Under 

of  a  judgment  against  them,  it  is  not  Massachusetts  Rev.  Stat,  c.  93,   ^%  7, 

necessary  to  substitute  the  legal  repre-  12,  providing  that  actions  of  trespass 

sentatives  of  the  deceased  in  order  to  for  damages  to  real  estate  shall  survive, 

prosecute  the    appeal.    McGregor    v,  an  action  for  the  obstruction  of  a  right 

Comstock,  28  N.  Y.  237.  of  way  may  be  prosecuted  by  the  sur- 

1.  Anonymous,  3  Salk.  319;  Coleman  vivor  after  the  death  of  one  of  two 

V,   Henderson,    3    III.    251;    Baker  v.  plaintiffs.  Richardson  v.  Pond,  15  Gray 

Chastang,  18  Ala.  417;  Austin  r.  Tack-  (Mass.)  387. 

son,  I  Wend.  (N.  Y.)  27;  Frier  v.  Jack-  TrespaM  by  Joint  TenanU. — An  ac- 

son,  8  Johns.  (N.  Y.)  495.  tion  of  trespass    by  joint    tenants   at 

8.  Doherty    v.    Matsell,    54    N.   Y.  common  law   abated  on  the  death  of 

Super.  Ct.  17.  one  plaintiff.    Leigh  v,  Bargany,  Cro. 

Action  by  Enaband  and  Wife. — The  Jac.  19. 

death  of  the  husband,  in  an  action  of  4.  Watrous  v.  McGrew,  x6  Tex.  506. 

ejectment  by  husband  and  wife  to  re-  6.  Powell  v.  Glenn,  21  Ala.  458. 

cover  land  to  which  they  were  entitled  The  objection  that  the  personal  rep- 

in  right  of  the  wife,  does  not  abate  the  resentative  of  the  deceased  plaintiff  is 

action,  which  survives  to  the  wife  and  not  made  a  party  is  available  only  to 

on  her  death  to  her  heirs  and  devisees,  reduce  the  recovery,  and  is  not  an  error 

King  V,  Little,  77  N.  Car.  138.  which  can  be  raised  for  the  first  time  in 

8.  Dyckman   v.  Allen,  2   How.   Pr.  an  appellate  court  Powell  v.  Glenn,  21 

(N.  Y.  Supreme  Ct)  17.  Ala.  458. 

Traapaaa  Qoara  Claiuam  Freglt. —  6.  An  action  brought  by  the  mem- 
The  death  of  one  of  several  plaintiffs,  in  hers  of  a  firm,  to  recover  damages  for 
an  action  of  trespass  quare  clausum  'slander  relating  to  credit  and  the  finan- 
/rffW/,  does  not  abate  the  action.  Haven  cial  condition  of  the  firm,  does  not 
V,  Brown,  7  Me.  421.  abate  by  the  death  of  one  of  the  plain- 
Under  Massachusetts  Stat.  1828,  c.  tiffs.  The  entire  cause  of  action  vests 
1x2,  which  provides  that  all  actions  for  in  the  surviving  plaintiffs,  and  the 
injuries  to  real  estate  which  now  abate  action  may  be  continued  by  them, 
b^  the  death  of  the  parties  shall  sur-  Shale  v.  Schantz,  35  Hun  (N.  Y.)  62a. 
Vive,  an  action  of  trespass  quare  clau-  7.  The  death  of  one  of  the  plaintiffs 
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delicto}  and  such  actions  do  not  abate  when  the  cause  of  action 
survives. 

/  Actions  to  Recover  Penalties. — ^An  action  to  recover  a 
penalty  does  not  abate  on  the  death  of  one  of  several  plaintiffs 
where  the  cause  of  action  survives,* 

g.  Actions  by  Husband  and  Wife — ^Death  of  Hmbaiid. — At 
common  law,  an  action  by  a  husband  and  wife  abated  on  the 
death  of  the  husband,  as  they  were  but  one  person  ;^  but  under 
the  present  practice,  if  the  cause  of  action  survives  to  the  wife, 
the  action  does  not  abate.^ 

Death  of  WUbi — Where  the  action  is  to  recover  a  demand  in  the 
right  of  the  wife,  it  abates  on  her  death,^  unless  the  husband  sues 

does  not  abate  an  action  for  a  libel  on  a  suit  for  the  infringement  of  a  patent 

a    firm    in     their    business    capacity,  brought    by   a    partnership,    the    sur- 

Struthers    v.   Peacock,    3    W.    N.   C.  vivors  may,  after  notice  to  the  legal 

(Pa.)  517.  representatives,    and    their    failure  to 

1.  Tne  death  of  one  plaintiff,  in  an  appear,  move  that  the  action  be  abated 
action  by  tenants  in  common  to  compel  .  as  to  the  deceased,  and  proceed  with 
the  completion  of  a  purchase,  does  not  their  suit  as  survivors.  Moses  v. 
abate  the  action,  which  may  be  con-  Wooster,  1x5  U.  S.  285. 

tinued  by  the  surviving  plaintiffs  in        Qnl  Tarn  Aotton. — 'flie  death  of  one 

their  own  name.      Webster  v.   Kings  of  two  joint  creditors,  in  a  qui  tarn  ac- 

County  Trust  Co.,  145  N.  Y.  275.  tion  to  recover  a  penalty  given  by  stat- 

Ftoodlng  of  Land — Massachusetts. —  ute  against    fraudulent    conveyances, 

The  death  of  one  of  the  complainants,  does  not  abate  the  action,  which  may 

in  an  action  for  overflowing  land,  does  be  continued  by  the  surviving  plain - 

not  abate  the  action,  which  may  be  tiff.     Wright    v,  Eldred,  2  D.  Chip, 

continued  by  the  survivors  under  Rev.  (Vt.)  37. 
Stat.,  c.  116,  §  43,  although  some  of  the       jS.  i  Comyns's  Dig.  72. 
complainants  were  tenants  in  common        A  scire  facias  in  a  real  action  by  a 

with  some  of  the  survivors.    Tyler  v.  husband  and  wife  abated  on  the  death 

Mather,  9  Gray  (Mass.)  177;  Darling  of  the  husband,     i  Comyns's  Dig.  73. 
V,    Blackstone     Mfg.    Co.,    16    Gray        4.  Where  a  bill  has  been  filed  by  a 

(Mass.)  187.  man  and  his  wife  concerning  the  per* 

Forcible  Bntry^ — Missouri, —  An  ac-  sonal  property  of  the  wife,  the  death  of 

tion  of  forcible  entry  in  detainer  does  the  husband  pending  the  suit  does  not 

not  abate  by  the  death  of  one  of  sev-  cause  abatement  Wilkinson  v. Charles- 

eral  plaintiffs,  under  the  Missouri  stat-  worth,  loBeav.  324;  Vaughan  v.  Wil- 

utes  providing    that  an  action   shall  son,  4  Hen.  &  M.  ( va.)  452.  But  if  the 

not  abate  by  the  death  of  one  of  sev-  wife  die  afterwards,  the  action  cannot 

eral  plaintiffs  or  defendants  if  the  cause  be  revived  by  the  husband's  adminis- 

of  action  survives.    Carlisle  v,  Rawl-  trator.    Vaughan  v.  Wilson,  4  Hen.  & 

ings,  18  Mo.  166.  M.  (Va.)  452. 

2.  Moses  V.  Wooster,  1x5  U.  S.  285.        If  the  bill  be  brought  by  husband  and 
But  under  the  U.  S.  Rev.  Stat.,  $  wife  for  a  demand  in  her  right  in  the 

956,  providing  that  on  the  death  of  one  nature  of  a  chose  in  action,  the  suit 

of  two  or  more  plaintiffs  or  defendants,  does  not  abate  on  the  death  of  the  hur 

if  the  cause  of  action  survives,  the  writ  band.     Pary  v.  Juzon,  3  Ch.  Rep.  38. 

or  action  shall  not  abate,  but,  on  such  5.  Buck  v.  Goodrich,  33  Conn.  41 

death  being  suggested  on  the  record,  Ryder  v.  Robinson,  2  Me.  127 ;  Archei 

the  action  shall  proceed  at  the  suit  of  v.  Colly,  4    Hen.   &    M.  (Va.)  410; 

the  surviving  plaintiff  or  plaintiffs,  etc.,  Checchi  v,  Powell,  6  B.  &  C.  253, 13  E. 

and  under  section  1012,  providing  that  C.  L.  163. 

appeals  to  the  Supreme  Court  shall  be  Beal  Aotlon. — The  husband   cannot 

subject  to  the  same  rules  as  prescribed  continue  a  real  action  in  order  to  obtain 

by  law  in  cases  of  writs  of  error,  on  his  estate   by  the  curtesy.    Ryder  v, 

the  death  of  one  plaintiff  on  appeal,  in  Robinson,  2  Me.  127. 
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for  his  own  personal  redress  as  well  as  that  of  his  wife.^ 

h.  Actions  by  Partners. — As  a  general  rule,  an  action  by 
partners  does  not  abate  on  the  death  of  one  of  the  plainti£Fs,  as 
the  cause  of  action  survives  to  the  surviving  partner  or  partners.* 
In  such  a  case,  on  the  suggestion  of  the  death  on  the  record,  the 
cause  may  be  continued  and  prosecuted  by  the  surviving  plaintiff 
or  plaintiffs.^ 

I.  Suits  in  Equity— (i)  Generally, — ^Where  there  are  two  or 
more  parties  plaintiff  to  a  suit  in  equity,  the  death  of  one  does 
not  abate  the  suit  where  his  interest  survives  to  the  others.^ 

Bandar  of  Wife. — In  a  suit  bj  bus-  by    trustees    of    an    insolTent   debtor 

band  and  wife  for  the  slander  of  the  abated  upon  the  death  of  one  of  the 

wife,  if  the  judgment  is  arrested  and  plaintiffs. 

the  wife  dies  pending  a  writ  of  error,  Death  of  Both  Partnen. — Where  the 
the  writ  abates.  Stroop  v.  Swarts,  X3  plaintiffs,  who  were  partners,  both  died, 
S.  &  R.  (Pa.)  76.  the  action  does  not  abate,  but  the  per- 
Bomeefeead  Bight. — In  an  action  by  sonal  representatives  of  both  may  be 
husband  and  wife  for  a  homestead  made  parties  plaintiff.  Biackman  v. 
right,  the  death  of  the  wife  defeats  a  Green,  17  Tex.  323. 
recovery  by  the  husband,  as  a  home-  IMasOlutloB  of  Partnerahlp  pending 
stead  right  is  not  a  joint  estate  with  a  Suit. — Where,  in  an  action  to  fore- 
right  of  survorship.  Gee  v.  Moore,  14  close  a  mortgage  executed  to  secure  a 
Cal.  473.  debt  brought  by  partners,  the  partner- 
Personal  Injuries  to  Wife. — An  action  ship  has  been  dissolved  pending  the 
by  husband  and  wife  for  personal  in-  action,  the  plaintiffs  agreeing  to  hold 
juries  to  the  wife  abates  on  her  death,  the  debt  as  tenants  in  common,  on  the 
Meese  v.  Fond  du  Lac,  48  Wis.  333.  subsequentdeathof  one  of  the  plaintiffs, 

1.  Creein  v.  Brooklyn  Crosstown  his  personal  representative  should  be 
R.  Co.,  03  N.  Y.  596,  where  it  was  made  a  party  to  the  action,  as  the  part- 
held  that  under  a  statute  providing  nership  had  ceased  prior  to  the  death 
Uiat  actions  for  wrongs  done  to  the  and  consequently  the  deceased  plain- 
''property  rights  and  interests*'  of  tiff^s  right  did  not  survive  to  his  former 
another  shall  survive,  an  action  by  a  partner.  Preston  v.  Fitch  (Supreme 
husband,  for  injury  sustained   by  his  Ct.),  19  N.  Y.  Supp.  849. 

wife  through  the  negligence  of  the  de-  8.  Davis  v,  Davis,  93  Ala.  173. 
fendant  company,  does  not  abate  on  4.  Fisher  v.  Rutherford,  i  Baldw. 
the  death  of  the  plaintiff.  The  wife's  (U.  S.)  188;  Lachaise  v.  Libby,  13  Abb. 
services  were  of  a  pecuniary  value  to  Pr.  (N.  Y.  C.  PI.)  6,  3i  How.  Pr.  (N. 
ihe  husband,  and  a  wrong  by  which  he  Y.)  363 ;  M'Dowl  v.  Charles,  6  Johns, 
was  deprived  of  such  services  was  a  Ch.  (N.  Y.)  133 ;  Fallowes  v.  William- 
wrong  done  to  his  '^rights  and  inter-  son,  11  Yes.  Jr.  310;  Wright  t;.  Dorset, 
ests"  witliin  the  meaning  of  the  stat-  3  Ch.  Rep.  66 ;  Wilson  v.  Wilson,  L. 
ute.  R.  9  Eq.  4^3. 

2.  Davis  V.  Davis,  93  Ala.  173;  Todd  An  equitable  action  cannot  be  re- 
V.  Young,  16  La.  Ann.  163 ;  Matney  garded  as  having  abated  by  reason  of 
V,  Gregg  Bros.  Grain  Co.,  19  Mo.  the  death  of  one  of  the  plaintiffs,  when 
App.  X07;  Tucker  v.  Providence,  etc.,  the  proper  parties  still  remain  before 
R.  Co.,  18  R.  I.  333 ;  Biackman  v.  the  court.  If  the  cause  of  action  sur- 
Green,  17  Tex.  333;  Anderson  v.Wallis,  vivos  to  the  remaining  plaintiffs,  so 
4  Y.  &  Coll.  336.  that  a  valid  decree  as  to  all  parts  of 

Partners    Bidng    as   Trnstees. — The  the  litigation  can  be  made  between  the 

same  rule  applies  where  the  partners  existing  parties,  there  will  be  no  abate- 

sue  as  trustees,  and  the  death  of  one  ment  as   to  them.    Thus,  pending  an 

of  them  does   not   abate   the  action,  action  brought  by  a  copartnership  as 

Tucker  v.  Providence,  etc.,  R.  Co.,  18  judgment  creditors     against    the    as- 

R.  I.  333.  slgnee  of  an  insolvent  debtor,  on  the 

But  in  Chapman  v,  Thomas,  i  Root  death  of  one  of  the  plaintiffs  the  sur- 

(Conn.)  67,  it  was  held  that  an  action  vivors  may  proceed  without  reviving* 
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The  suit,  however,  abates  as  to  the  deceased  plaintiff.' 
la  XngUnd  the  defendant  may,  on  motion,  obtain  an  Ofxler  that 

the  surviving  plaintiffs  revive  within  a  limited  time,  or  in  default 

that  the  bill  stand  dismissed  with  costs.^ 
(2)  Creditor's  Bills. — ^A  creditor's  bill  is  not  abated  by  the  death 

of  one  of  the  creditors  pending  the  suit,  and  no  bill  of  revivor  is 

necesssary.* 

lY.  Death  of  Beievbaht — 1.  Death  of  Sole  Defendant — a.  In 

General. — At  common  law  the  death  of  the  defendant  abated 

Lachaise  v.  Libby,  13  Abb.  Pr.  (N  .Y.  husband  and  wife  for  a  demand  in  the 

C.  PI. )  6.  right  of  the  wife  does  not  abate  hy  the 

Bolt  by  Joint  Tenants. — A  bill  bj  joint  death  of  the  husband,  as  the  cause  of 

tenants  is   not  abated  bj  the  death  of  action  survives  to  the  wife.     M'Dowl 

one  of  them,  as  the  interest  survives,  zk  Charles,  6  Johns.  Ch.  (N.  Y.)  133. 

Fallowest;.  Williamson,  II  Yes  Jr.  310.  Maryland. — Under  Act  1820,  c.  161, 

Tenants  in  Common. — But  where  the  $$  4t  5t  &  suit  in  equity  does  not  abate 

interest  is  that  of  tenants  in  common  on  the  death  of  a  complainant  Glenn  v. 

the  suit  abates.    Fallowes  v,  William-  Smith,  17  Md.a6o. 

son,  II  Yes.  310.  1.  Howard  v.  Darien  Bank,  R.  M. 

Bnit  by  Mortgagee  and  Legal  maim-  Charlt.  (Ga.)  316;   Hall  v,  Clive,  ao 

ants. — A  suit  brought  by  a  mortgagee  Beav.  57c,  where  it  was  ordered  on  the 

and  another  who  claims  the  legal  es-  motion  that  the  suit  might  be  carried 

tate,  abates  upon  the  death  of  themort-  on  against  the  executors  and  devisees 

gagee,   although    he    had    appointed  of  the  deceased  plaintiff.    Williams  v, 

executors  and  devised  the  mortgaged  Llanelljr  R.,  etc.,  Co.,  L.  R.  10  Eq. 

estate  to  them,  as  his  interest  does  not  401. 

survive  to  his  coplaintiff.  Hall  v.  Clive,  Where,  in   a  suit    for  specific    per- 

20  Beav.  575.  formance  of  the  contract  of  sale,  one  of 

Suit  by  Tenant  for  Lifis  and  Tenant  in  the  coplaintiffs  died  after  the  cause  had 

Fee. — A  suit  by  two  persons,  one  claim-  been  set  down  for  hearing,  an  order 

ing  to  be  tenant  for  life  of  the  estate,  was  made   to    enable    the    surviving 

and  the  other  to  be  tenant  in  fee  of  plaintiffs  as  if  the  successor  in  interest 

one-third  of  the  entirety,  praying  for  of  the  deceased  plaintiff  had  originally 

an  injunction    against  the   cutting  of  been  a  defendant, 

timber  on  the  estate,  does  not  abate  2.  Adamson'  v.  Hall,  T.  &  R.  258; 

upon  the  death  of  the  life  tenant.    The  Chichester  v.    Hunter,  3  Beav.    491 ; 

surviving  plaintiff  has  a  sufficient  in-  Huntingtower  v.    Sherborn,  5    Beav. 

terest   in    the    subject-matter  to  con-  380;  Pearce  v,   Wrigton,  24  Beav.  253; 

tinue  the  suit.     Wilson  v.  WHson,  L.  Norton  v.   White,  2   De  G.  M.  &  G. 

R.  9  Eq.  452.  678. 

Bnit  by  Btookluddeni. — A  suit  by  sev-  8.  See  article  Creditors'  Bills. 

eral  stockholders,  who  have  been  com-  Pending  Appeal. — Where  a  creditor's 

pelled    to    paj^    corporate    debts    for  bill  has  been  filed  to  subject  the  estate 

contribution  from  a  nonresident  stock-  of  a    nonresident  to    the  payment  of 

holder,  abates  as  to  any  complainants  debts,  an  appeal  by  one  of  the  creditors, 

who  may  have  died  pending  the  suit,  because    of  the    disallowance    of    his 

Allen  f.  Fairbanks,  45  Fed.  Rep.  445.  claim  and  his  death  pending  such  ap- 

Death  Unnotioed  at  Decree. — Where  peal,  will   not    disturb  the    decree  in 

one  of  several  coplaintiffs  was  dead  at  favor  of  the  other  creditors,  but  such 

the  date  of  the  decree,  the  suit  abates,  death  pending  the  suit  in  the  appellate 

although  such  fact  was  unknown  to  his  court  operates  only  as  an  abatement  in 

solicitor  and  to  the  other  coplaintiffs.  respect  to  the  matters  appealed  from. 

Smith  V.  Horsfall,  24  Beav.  331.  and  can  work  no  injury  to  the  rights  of 

Bnit  by  Bnaband  and  Wife. — Under  a  third  persons  acquired  under  a  judg- 

statute  providing  that  a  suit  in  equity  ment  or  decree  of  the  inferior  court 

shall  not  abate  on  the  death  of  one  of  which  were  acquiesced  in  and  not  ap- 

two  or  more  plaintiffs,  where  the  cause  pealed  from.    Gilchrist  v.  Cannon,  i 

of  action  survives,  the  bill  filed  by  a  Coldw.  (Tenn.)  581. 
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the  action.^  But  under  the  modem  practice,  where  the  action  is 
ex  contractu  it  survives  ;^  and  in  many  states  it  is  provided  by 
statute  that  certain  actions  ex  delicto  shall  not  abate  on  the  death 
of  the  defendant.' 

1.  Supray  II.  I,  At  common  law.  In  suits  for  foreclosure,  an  exception  to 

Baal  AotUm. — At  common  law,  the  the  common -law  rule  that  the  death  of 
death  of  a  defendant  in  a  real  action  a  sole  tenant  of  the  freehold  necessari- 
abated  such  action,  on  the  ground  that  ly  abates  a  writ  of  entrj.  Pierce  v, 
on  the  occurrence  of  the  death  the  jaquith,  48  N.  H.  231. 
right  descended  to  the  heir  and  a  new  Defenaani  Insolvent, — Where  a  de- 
cause  of  action  sprung  up  which  fendant  dies  pending  an  action,  and  his 
changed  the  condition  cS  the  cause,  estate  is  decreed  insolyent  hy  the  judge 
Green  v.  Watkins,  6  Wheat  (U.S.)  of  probate,  the  Court  of  Common  Pleas 
260;  Macker  v.  Thomas,  7  Wheat.  (U.  has  no  authoritj  to  determine  the 
S.)  530 ;  Hoffman  v.  St  Clair  Circuit  merits  of  the  action,  which  must  be  dis- 
Judge,  40  Mich.  351;  Allej  V.  Hubbard,  continued.  Clindenin  v»  Allen,  4  N. 
19  Pick.  (Mass.)  243.  H.  385;  Edes  v.  Durkee,  8  N.  H.  460; 

Bpizltiial   Court.— -The    death  of  the  Parker  v.  Badger,  a6  N.  H.  466.    But 

defendant  in   a  spiritual  court  before  see  Laws  1881,  c.  34. 

issue    abated    the  suit    x  Leo.  278 ;  i  KassaelniMtla. — Formerlj  the  death 

Comjns's  Dig.  74,  and  cases  cited.  of  a  sole  tenant  in  a  suit  of  right  abated 

3.  Su^ra,  II.  3,  Dempsejr  v.  Hertz-  tiie  suit.     Alley  v.  Hubbar(^  19  Pick, 

field,  30    Ga.   866;    Travis    v.  Tartt,  (Mass.)  243. 

8  Ala.  574;  ^« /.  Ware,  48  Ala.  223;  Miss  curl  —  Proceeding     against 

Hambly  v.  Trott,  Cowp.  371;  Cham-  Stockholders, — ^A   proceeding  by  mo- 

berlain  v,  Williamson,  2  M.  &  S.  415.  tion  to  subject  a  stockholder  to  execu- 

The  rule  that  actions  e»  delicto  do  tion  on  a  judgment  against  the  cor- 

not  sunrive  the  death  of  the  defendant  poration  for  the  unpaid  balance  of  his 

applies  to  all  personal  wrongs,  whether  stock,  does  not  abate  on  the  death  of 

they  arise  e»  contractu  or  ex  delicto,  the  stockholder.    Marks  v.  Hardy,  86 

Hambly  «.  Trott,  Cowp.  371;  Cham-  Mo.  232. 

berlaln  v.  Williamson,  2  M.  &  S.  415.  Idaho  Revised  Laws,  $  140,  provide 

Vow  Tork — Peculation  Act. — An  ac-  that,  **  if  any  action  be  pending  against 

tion  under  the  Peculation  Act  (Laws  the  testator  or  intestate  at  the  time  of 

1875,  c.  49),  although  not  on  contract,  his  death,  the   plaintiff  shall  present 

affects   property  rights,  and  does  not  his  claim  to  the  executor  or  adminis- 

abate  on  the  death  of  the  defendant,  trator  for  allowance  or  rejection,  and 

People  V.    Starkweather,    40    N.   Y.  no  recovery  shall  be  had  in  the  action 

Super.  Ct.  453.  unless  proof  be  made  of  the  presenta- 

8.  See  infra,  the  various  classes  of  Uon."    This  statute  applies  to  actions 

actions.  in  which  the  United  States  is  a  party. 

Vow  Tork. — Since  the  passage  of  section  U.  S.  i;.  H  alley,  2  Idaho  26. 

13 1  of  the  code  many  cases  have  held  that  Yoimont — Audita  Querela. — Where 

the  death  of  a  sole  defendant  produces  the  defendant  dies  in  an  audita  querela 

an  al>atement  of  an  action  predicated  to  recover  damages,  and  commisslon- 

upon  the  wrongful  act  of  the  defend-  ers  are  appointed,  the  suit  should  be 

ant,  and  in  such  cases  leave  to  continue  discontinued,  and   the  claim  be  pre- 

the  action  has  been  refused.    Putnam  sented  to  the  commissioners.     Warner 

©.  Van  Buren,  7  How.  Pr.  (N.  Y.  Su-  v.  Crane,  16  Vt  79. 

preme  Ct)  31;  Freeman  v.  Frank,  10  Office  of  Commissioner. — Com.  Stat, 

Abb.  Pr,  (N.  Y.  Supreme  Ct.)  370;  c.  52,  §§   16,  17,  provide  for  the  ap- 

Mosely  v.  Mosely,  11  Abb.  Pr.  (N.  Y.  pointment  of  commissioners  as  a  spe- 

Supreme  Ct.)  105;  Kissam  v.  Hamil-  cial  tribunal  for  the  trial  of  all  claims 

ton,  20  How.  Pr.  (N.  Y.  Supreme  Ct.)  against  the  estate  of  a  deceased  party, 

369,    cited   in    More   v.    Bennett,    65  and  declare  that  when  the  commission - 

Barb.  (N.  Y.)  338.  ers  shall  be  appointed  no  action  shall 

Vow  Hampililro  —  Foreclosure  Pro-  be  prosecuted  against  the  executor  or 

ceedings. — Comp.  Stat.,  c.  198,  $  14,  pro-  administrator,  and   all    actions    com- 

viding  that  real  actions  shall  not  abate  menced  against  the  deceased  and  pend- 

by  the  death  of  either  party,  constitute,  ing  at  the  time  the  commissioner  is 
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b.  Before  Final  Judgment— (i)  Generally. — Where  a  de- 
fendant dies  after  being  served  with  process,  but  before  the  ex- 
piration of  his  time  to  answer,  the  action  abates.^  And  in  equity, 
where  a  defendant  has  been  served  with  a  copy  of  the  bill  but 
dies  without  having  appeared,  the  suit  abates.* 

Bight  to  Gontinua. — Where  a  statute  provides  that  the  action  shall 
not  abate  by  the  death  of  the  defendant,  the  right  to  continue 
the  action  is,  nevertheless,  confined  to  the  plaintiff  or  his  repre- 
sentatives, unless  the  defendant  has  acquired  some  rights  in  the 
controversy.* 

(2)  Before  Service  of  Summons, — Where  the  death  of  the  de- 
fendant occurs  before  the  service  of  the  summons  is  completed, 
the  court  has  acquired  no  jurisdiction,  and  the  action  abates,^ 

appointed  shall  be  discontinued.  Under  entered  against  the  defendant  is  im- 
this  statute,  it  has  been  held  that  it  is  material.  Union  Nat.  Bank  v.  Chop- 
not  the  death  of  the  party  but  the  ap-  pin,  44  La.  Ann.  170. 
pointment  of  the  commissioners  that  Indiana. — Under  the  Rev.  Stat.  33, 
ousts  the  County  Court  of  its  jurisdic-  $  21,  it  was  held  that  if  the  defendant 
tion  and  works  a  discontinuance.  Miller  dies  after  service  of  process  on  him,  the 
V,  Williams,  30  Vt.  386.  action  maj  be  prosecuted  to  final  judg- 

Aotion  against  Admlnlatrator — North  ment  against  his  ad  ministrator.  Lawson 

Carolina, — An  action  against  an  ad-  t;.  Newcomb,  12  Ind.  439. 

ministrator  for  a  distribution  abates  on  2.  Hardy  v.  Hull,  14  Sim.  21,  8  Jur. 

the  death  of  the  administrator,  on  the  609;  Foster  v.  Foster,  16  Sim.  637,  13 

ground  that  the  administrator  <f€  ^(7fif  J  Jur.  3(199 ;  Bland  v,   Davison,  ai  Beav. 

non  cannot  be  made  a  party.    Merrill  312;  Crowfoot  v.  Mander,  9  Sim.  396. 

V.  Merrill,  92  N.  Car.  657.  8.  Livermore  v,    Balnbridge,  49  N. 

1.  Borsdorff  v.  Dayton,  17  Abb.  Pr.  Y.  125. 

(N.  Y.  Supreme  Ct.)  36,  note.  Thus,  where  the  defendant  had  in- 

Lonlalana  Prac.  Code,  art.  ax,  pro-  terposeda  counterclaim,  and, issue  hav- 
vides  that  "action  shall  not  abate  by  ing  been  joined,  the  cause  was  referred, 
the  death  of  one  of  the  parties  after  to  a  referee,  on  the  death  of  the  defend- 
answer  filed,"  and  under  this  provision,  ant  it  was  held  that  he  had  acquired 
when  the  plaintiff  dies  after  answer  such  an  interest  in  the  action  as  to  en- 
filed,  the  suit  may  be  revived  by  the  title  his  representatiyes  to  have  it  con- 
appearance  of  the  legal  representatives,  tinned.  Livermore  v.  Balnbridge,  49 
but  such  a  proceeding  is  not  a  new  N.  Y.  125. 

suit.    Woodman  v.  Richardson,  15  La.  4.  Auerbach  v,  Maynard,  26  Minn. 

Ann.  508.  421,  where   the  defendant   died  after 

Under  Prac.  Code,  art.  120,  provld-  publication  of  summons,  but  before  the 

ing  that,  *'  if  the  suit  has  already  been  expiration  of  the  time  within  which  the 

brought  against  the  deceased  and  he  publication  was  required  to  be  made, 

has  not  answered,  it  shall  not  be  in-  Servloe on  Attorney. — Under  a  statute 

terrupted,     but     shall    be    continued  authorizing  service  of  citation  in  error 

against  the  heir  by  a  mere  citation  or  upon  the  opposite  party  *'  or  his  attor- 

notice  served  on  him  to  that  effect,"  ney,"  service  upon  the  attorney  after 

and  also  providing  that   ''  it  shall  be  the  death  of  the  defendant  is  invalid, 

continued  against  the  several  heirs  by  Cisna  v.  Beach,  15  Ohio  300. 

citing  each  of  them  separately  as  if  there  Vermont. — Statute  of  1 791,  §  73,  **em- 

were  only  one,"    where   a   defendant  powering  executors  and  administrators 

has  died  before  having  answered,  all  to  prosecute  and  defend  suits,  where 

further  proceedings  must  be  conducted  none  of  the  parties  die   pending  the 

in    conformity    with  these  provisions,  suit,"  has  been  held  not  to  include  cases 

The  citation  or  equivalent  notice  al-  where  a  party  dies  before  the  action  is 
lowing  for  the  same  delays  as  in  the  •  entered  in  the  court;  and  where  a  sole 

original  citation  is  necessary,  and  the  defendant  dies  after  service  of  the  writ 

fact  that  judgment  by  default  has  been  but  before  the  return  day,  the  action 
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unless  saved  by  statute.^ 

(3)  After  Verdict. — At  common  law,  the  death  of  the  defend- 
ant after  verdict  but  before  final  judgment  abated  the  action.* 
But  by  statute  17  Car.  II.,  c.  8,  perpetuated  by  i  James  II.,  c. 
17,  which  states  the  general  law  in  this  country,  the  death  of  the  de- 
fendant between  verdict  and  judgment  does  not  abate  the  action.' 

PiDding  Motion  for  Vow  TriaL — The  death  of  the  defendant  after 
verdict  and  pending  a  motion  for  a  new  trial  does  not  abate  the 
action  which  is  merged  in  the  verdict ;  and  in  such  a  case  the 
court  may  enter  a  judgment  nunc  pro  tunc.^ 

c.  After  Final  Judgment — (i)  Generally.— An  action  does 
not  abate  by  the  death  of  the  defendant  after  final  judgment 
when  judgment  has  been  rendered  for  the  plaintiff,  as  in  such  a  case 
the  claim  becomes  a  debt  for  which  the  defendant's  estate  is  liable.^ 

abates.    Hjde  v,  Leavitt,  a  T7I.  ( Vt)  fendant  after  verdict  the  plaintiff  hat  a 

170.  right  to  a  scire  facias  against  his  per- 

1.  Montana. — Where  a  complaint  is  sonal  representatives,  but  not  against 

filed  before  Uie  death  of  the  defendant  his  heir  or  devisee,  and  the  personal 

the  action  survives  under  Code   Civil  representative    may  appeal  from  the 

Procedure,    $    22,  although    the  sum-  judgment.     Harris     v.    Crenshaw,    3 

mons  had  not  been  served.    Lavell  v.  Rand.  (Va.)  14. 

Frost,  x6  Mont.  93.  Conditional  Verdict.— A    conditional 

Maryland  — ^The  return  of  the  sheriff  verdict    found     referring    to    a    case 

that  the  defendant  is  dead  does  not  ag^ed  to  be  stated,  does  not  come 

necessarily  abate  the  suit,  but  his  rep-  within  the  provision  of  a  statute  de- 

resentatives  may  be  made  parties  by  daring  that  the  death  of  either  party 

voluntary    appearance    or    otherwise,  between    verdict  and   judement  does 

and  the  suit  may  proceed  against  him.  not  abate  the  action ;  and  in  such  a 

Young  T'.  Citizen's  Bank,  31  Md.  66.  case,  upon  the  death  of  the  defendant 

8.  I  Comyns's  Dig.  74.  before  the  facts  are  agreed,  the  action 

But  the  death  of  the  defendant  after  abates.      Hooe    v.    Pierce,    i    Wash. 

Interlocutory  judgment,  but  before  final  (Va.)  212. 

judgment,  as  in  an  acdon  of  account,  mtorlocntory  Judgment. —  An  inter- 
did  not  abate  the  action,  x  Leo.  263 ;  locutory  judgment  has  the  same  effect 
3  Leo.  368.  as  a  verdict,  and  the  death  of  the  de- 

The    interlocutory   judgment    must  fendant  after  interlocutory  judgment 

have  been  actually  signed  l>efore  the  does  not  abate  the  action.    Kincaid  v. 

death  of   the    defendant.    Sibbett    v.  Blake,  i  Bailey  (S.  Car.)  20. 

Russel,  Cas.  temp.  Hardw.  183;  Wal-  4.  Collins  v.  Prentice,  15  Conn.  423; 

lop  V.  Irwin,  i  Wils.  315.  Hilker  v,  Kelley,  130  Ind.  356;  Dial  v, 

S.  Chase   v,  Hodges,  2    Pa.  St.  48;  Holter,  6  Ohio  St  228;  Bull  v.  Price, 

Beard  v.  Hall,  79  N.  Car.  506;  Dan-  5  M.  &  P.  10,  7  Bing.  237,  ao  £.  C. 

forth  V.  Danforth,  iii  111.  236;  Harris  L.  115. 

V.  Crenshaw,  3  Rand.  (Va.)  14.  Thus,  where  a  verdict  had  been  ren- 

The  statute  of   i    James  II.,  c.  17,  dered  for  the  plaintiff,  and  the  defend- 

provided  that  if  either  party  die  be-  ant  died  pending  a  motion  by  him  for 

tween  verdict  and  judgment,  the  death  a  new  trial,  which  motion   was  dis- 

should  not  be  alleged  for  error  where  missed,  the  court  may  enter  judgment 

judgment    was    entered     within   two  nunc  pro  tunc  as  of  a  time  prior  to  the 

terms  after  verdict.    Chase  v.  Hodges,  death  of  the  defendant,  and  that  al- 

2  Pa.  St.  48.  though  the  plaintiff  had  taken  no  steps 

Vortli  Carolina. — It  is  not  necessary  before  the  filing  of  the  motion  for  a 

to  make  the  personal  representative  or  new  trial  to  obtain  a  final  judgment 

heirs  of  the  deceased  defendant  parties  Hilker  v.  Kelley,   130  Ind.  35^    See 

to  the  action.    Beard   v.  Hall,  79  N.  .also  article  Judgmknts. 

Car.  506.  6.  Remmler  7'.  Shenuit,  15  Mo.  App. 

Ylrglnla. — On  the  death  of  the  de-  192 ;  Harteaux  v.  Eastman,  6  Wis.  410; 
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nbet  m  XiMiitloa. — ^And  on  the  death  of  the  defendant  after 

i'udgment,  it  is  not  necessary,  in  general,  to  revive  against  the 

leirs  or  personal  representatives  before  issuing  execution.^ 

(2)  Pending  Appeal  or  Writ  of  Error. — ^At  common  law,  a  writ 
of  error  did  not  abate  upon  the  death  of  the  defendant  in  error  ;* 
and  now  a  writ  of  error  in  no  case  abates  by  the  death  of  the 
defendant  in  error,  whether  before  or  after  errors  assigned.' 

Hajs  V,  Thomae,  56  N.  Y.  531.    See  quentlj  Issued    without  the   required 

also  Woehrlin    v.  Schaffer,    17    Mo.  notice,  on  the  revival  of  the  judgment 

App.  44a.  bj  scire  facias  it  was  held  that  the  exe- 

m  Yefmont,  if  the  plaintiff  obtained  cution  was  a  nullitj,  and  that  all  pro- 

a  final  judgment  against    his    debtor  ceedfngs    thereon    were    void;    but  a 

during  the  lifetinie  of   the  latter,  his  doubt  was  expressed  whether  an  eze- 

lien  bj  attachment  is   preserved,    al-  cution  would   not  be  good  if  it  were 

though  the  debtor  dies  before  the  taking  tested  before  the  death  occurred, 

out  or  levj  of  the  execution  upon  the  Death  after  Levy  but  beftnre  Sale. — 

property    attached.      Miller    v.    Wil-  Real  estate  levied  on  during  the  life  of 

liams,  30  Vt.  386.  the  defendant  mar  be  sold  after  his 

But  an  action  in  a  case  of  open  dam-  death  without  making  his  heirs  or  per- 

ages  is  considered  as  still  pending  after  sonal    representatives    parties    to   the 

the  entrj  of  a  default,  until  the  assess-  action.   Bigelow  v,  Renker,  25  Ohio  St. 

ment  of  damages,  and  if  the  defendant  543. 

dies  before  such  assessment,  and  com-  Pending  BnpiAementary  Prooeedlnga. 

missioners  are  appointed,    the  action  — The  death  of  a  judgment  debtor  pend- 

will    be    subject    to  a  discontinuance  ing  a  supplementary  proceeding  on  an 

under  the  provisions  of  Gen.  Stat.,  c.  order  for  the  examination  of  persons 

58,  ^  x6.    Sheldon  v,  Sheldon,  37  Vt.  alleged  to  be  indebted  to  him,  where  it 

152.  appears  that  the  debtor  was  dead  at  the 

lodgment    by    Default. — In     North  time  the  order  was  made,  abates  the 

Carolina^  the  death  of  the  defendant  action.    Such  a  proceeding  is  not  an- 

after  judgment  b^  default  and  before  ciliary  to  the  execution,  as  would  be 

the    execution   of  a    writ   of   inquiry  the  case  had  the  object  been  to  obtain 

thereon  abates  the  action ;  and  where  a  disclosure  of  property  liable  to  exe- 

such  a  writ    is    executed    subsequent  cution,  but  is   merely   supplementary 

to    the    death,  and  final  judgment    is  thereto,  in  order  to  obtain  relief  which 

rendered  thereon  in  favor  of  the  plain-  the  execution    itself    could   not  eive. 

tiff,   such  judgment  is  erroneous  and  Hasewell  v.  Penman,  a  Abb.  Pr.  (N.  Y. 

will  be  set  aside.    Colson  v.  Wade,  x  Supreme  Ct.)  230. 

Murph.    (N.    Car.)    43;     Aycock     v.  8.  Bromley  v,  Littleton,  Yelv.   113; 

Harrison,  71  N.  Car.  432.  Huxley    v.    Harrison,   2     Bulst.    271; 

Pending  Motion  for  New  Trial.— The  Wicket  v.  Creamer,  i  Salk.264;  Fowles 

death  of  the  defendant  after  judgment  v.  Bridges,  1    Show.  186 ;  Bowes   v. 

and  pending  a  motion  for  a  new  trial  Powlett,  Moore  701. 

does    not    abate    the  action.    Such  a  If  the  death  happen  before  errors  as- 

motion  is  a  mere  incident  to  the  suit,  signed,  and  the  plaintiff  would  not  as- 

and  is  not  a  separate  action  such  as  sign  errors,  the  personal  representa- 

would  abate  by  the  death  of  the  mover,  tive  of  the  defendant   in  error  might 

Such  a  motion   merely  has  the  effect  have  had  a  scire  facias  quare  execu' 

of  suspending  the  judgment  until  the  tionem  non  in  order  to  compel  an  as- 

motion    is    disposed    of.      Turner    v.  signment  of  errors ;  if  the  death  hap- 

Booker,  2  Dana  (Ky.)  334.  pened  after  errors  assigned,  the  action           f 

1.  Harteaux  v.  Eastman,  6  Wis.  4x0 ;  proceeded  as  if  the  defendant  in  error 

Hanson  v,  Barnes,  3  Gill  &  J.  (Md.)  were  living  until  judgment  was  affirmed, 

359;    Hays  V.  Thomae,  56  N.  Y.  521.  and  then  it  might  l^  revived  by  sdre 

See  also  Bigelow  v,  Renker,  25  Ohio  facias.    Prior  v,  Kiso,  96  Mo.  303. 

St.  542.  8.  Pope  V.  Welsh,  18  Ala.  631  ;  Cox 

In  Ransom  v.  Williams,  2  Wall.  (U.  v,  Whitfield,  18  Ala.  738;  Phelan  v. 

S.)  313.  where  a  defendant  died  after  Tyler,  64Cal.  80;  Hahn  v,  Behrman, 

judgment,  and  execution  was  subse-  73  Ind.  120;  Carroll  v,  Bowie,  7  GUI 
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Iflbet  of  BtfrerMJ  of  Judgment. — Should  the  judgment  of  the  court 
below  be  reversed  upon  appeal,  after  the  death  of  the  defendant, 
the  action  abates  as  though  no  judgment  had  been  obtained, 
where  the  cause  of  action  does  not  survive.^  But  if  the  writ  of 
error  is  abated  or  dismissed,  the  judgment  below  is  left  unimpaired 
and  in  full  force.^ 

Bqvitj  PrttotlM.— The  death  of  the  defendant  pending  an  appeal 
from  a  decree  does  not  abate  the  suit,  although  founded  on  a  tort, 
as  the  liability  has  become  fixed  by  the  decree.* 

(Md.)   34;   Schuschard    v.  Reimer,  i  death  of  the  respondent  pending  an 

Dalj  (N.   Y.)  459;   Spurk    v.    Van-  appeal  by  a  petitioner  under  a  habeas 

ffundj,  3  Ohio  307;  Akers  v.  Akers,  16  corpus  proceeding  to  obtain  the  pos- 

{^a    (Tenn.)   7 ;    Reid  v,    Strider,   7  session  of  children,  abates  the  proceed- 

Gratt.  ( Va.)  76,  54  Am.  Dec.  120.  ings.    On  the  death  of  the  respondent. 

Green  v,  Watkins,  6  Wheat.  (U.  S.)  any  further  action  is  beyond  the  juris- 

360.    In  this  case,  Story,  J.,  said  :  "  In  diction  of  the  court,  and  in  the  absence 

no  case  does  a  writ  of  error  in  per-  of  a  statute,    proceedings  cannot    be 

sonal  actions  abate  bj  the  death  of  the  sustained  against  the  executor  or  ad- 

defendant  in  error,  whether  it  happen  ministrator.    Brown  v.  Rainor,  108  N. 

before  or  after  errors  assigned.    If  it  Car.  204. 

happen  before,  and  the  plaintiff  will  Death  before  BnbmlMlmi — In  Hahn 

not  assign  errors,  the  representatives  of  v,  Behrman,  73  Ind.  120,  on  the  death 

the  defendant  may  have  a  scire  facias  of  the  appellee  after  appeal  but  before 

guare  execufio  noHy  in  order  to  compel  submission,  the  appellate  court  admit- 

im  ;  if  it  happen  after,  they  must  pro-  ted  the  substitution  of  his  executor  and 

ceed  as  if  the  defendants  were  living,  affirmed  judgment  in  his  favor, 

till  judgment  be  affirmed,  and  then  re-  1.  Pope  v,  Welsh,  x8  Ala.  631 ;  Com- 

vive  by  scire  facias.     And  the  plaintiff,  stock   v.  Dodge,  43  How.  Pr.  (N.  Y. 

in  order  to  compel  the  representatives  Ct.  App.)  97 ;  Akers  v,  Akers,  16  Lea 

of  the  defendant  in  error  to  join  in  (Tenn.)  7. 

error,  may  sue  out  a  scire  facias  ad  2.  Akers  v,  Akers,  16  Lea  (Tenn.)  7. 

audiendum   err  ores,   either  generally,  8.  In  re  St«  Albans  First  Nat.  Bank, 

or  naming  them.    Such  is  the  doctrine  49  Fed.  Rep.  120. 

of  approved   authorities.    It  is  clear,  BabBtitntlon  of  Administrator. — Upon 

therefore,  that  at  common  law,  in  these  the  death  of  a  defendant  pending  an 

cases,  a  writ  of  error  does  not  neces-  appeal,  the  substitution  of  his  adminis- 

^arily  abate,  and  that  the  personal  rep-  t-rator  cannot  be  made  on  motion  of 

resentatives  may  not  only  be  admitted  the  adverse  party,  but  only  by  the  vol- 

foluntarily   to  become  parties,  but  a  untary  appearance  and  consent  of  the 

^ire  facias  may  issue  to  require  them  administrator.    Jeffries    v,    Flint,    55 

to  become  parties.     And  such  has  been  Mo.  29 ;  Harkness  v.  Austin,  36  Mo.  47. 

the  practice  hitherto   adopted  in  this  Failure  of  Appellant  to  Appear. — On 

court  in  all  personal  actions,  whether  the  death  of  the  appellee  and  the  sug- 

there  has  been  an  assignment  of  errors  gestion  of  his  death  by  his  counsel,  the 

or  not;   for,  a  specific  assignment  of  appeal   was  dismissed   on   motion  by 

errors  has  never  been  insisted  on  here,  his  admini/strator,  when  there  had  been 

as  a  preliminary  to  the  argument,  or  no  appearance  on  the  part  of  the  ap- 

decision  of  the  cause.*'  pellant.     Hook  v.  Linton,  10  Pet.  (U. 

In  OMo,  as  soon  as  an  appeal  bond  is  S.)  107. 
given  in  compliance  with  the  notice  of  DlYoroe  Proceedings. — ^Where  a  de- 
appeal,  verdict  and  judgment  are  va-  cree  of  divorce  has  been  rendered  and 
cated,  and  the  case  is  regarded  as  an  appeal  taken  therefrom,  the  death 
transferred  to  the  appellate  court  for  of  the  defendant  will  not  prevent  judg- 
retrial,  and  the  death  of  the  defendant  ment  on  such  appeal  from  being  ren- 
abates  the  action  as  if  the  death  oc-  dered.  The  final  decree  of  the  appel- 
curred  before  verdict  and  judgment  late  court  would  have  the  effect  either 
below.  Long  V.  Hitchcock,  3  Ohio  274.  of  reversing  or  affirming  the  original 
Habeti    Oorpu   Proceedings.  —  The  decree,  and  is  not  a  separate  decree  such 
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d.  Actions  of  Ejectment.— At  common  law,. the  death  of  a 
sole  defendant  in  an  action  of  ejectment  abated  the  action.^  In 
some  states  the  common-law  rule  still  prevails,  while  in  others 
it  is  provided  by  statute  that  the  action  shall  nof  abate.^ 

that  the  death  of  a  party  to  the  first  de-  states.  The  statutes  of  the  following 
cree  would  abate  the  suit.  And  where  states  have  been  construed, 
one  ofthe  parties  dies  after  the  appeal  has  Illlnoia. — ^y  statute  in  Illinois,  the 
been  submitted,  but  before  it  has  been  action  of  ejectment  does  not  abate  hj 
decided,  the  court  does  not  lose  juris-  the  death  of  the  sole  defendant  after 
diction,  but  maj  enter  a  decree  as  of  service  and  before  plea.  Guyer  v, 
the  day  of  the  submission.  *'  While  Wookey,  i8  III.  536. 
both  parties  live,  a  writ  of  error  lies  to  Ifflflhlgan — Death  of  the  defendant 
reverse  an  erroneous  decree  of  divorce,  in  an  action  of  ejectment  abates  the 
the  effect  of  which  is  to  restore  both  action  according  to  the  rule  of  the  corn- 
parties  to  their  former  status  of  bus-  mon  law.  Hoffman  v,  St.  Clair  Circuit 
band  and  wife,  in  law,  and  after  the  Judge,  40  Mich.  351. 
death  of  one  it  ought  to  He  in  favor  of  New  Tork. — A  statutory  action  to  re- 
the  other  party,  not  for  the  same  pur-  cover  the  possession  of  land,  similar  to 
pose,  but  to  restore  the  survivor  to  his  the  action  of  ejectment,  abates  upon 
or  her  rights  of  property  divested  the  death  of  the  defendant,  and  cannot 
erroneously  by  the  decree."  Dickey,  ].,  be  continued  against  his  successors  in 
in  Danforth  v.  Danf orth,  I X I  111.  236.  interest.     Putnam    v.   Van    Buren,  7 

Death  before  Tranamisilon  of  Baoord.  How.  Pr.  (N.  Y.  Supreme  Ct)  31; 

— Where,  in  an  appeal  from  a  decree  Moseley  r.  Albany  Northern  R.  Co., 

granting  a  divorce,  the  defendant  died  14  How.  Pr.  (N.  Y.  Supreme  Ct.)  71. 

after  the  appeal  was  entered  but  before  The  provision  of  2  Rev.  Stat.  308, 

the  transcript  of  the  record   was  filed  ^  32,  that  an  action  of  ejectment  will 

in  the  appellate  court,  on  the  sugges-  not  abate  by  the  death  of  the  plaintiff 

tion  of  the  death  of  the  defendant  the  or  of  one  of  several   defendants,  does 

suit  abated.    Thomas  v.  Thomas,  57  not  apply  in  the  case  of  the  death  of  a 

Md.  504.  sole  defendant.     Kissam  v,   Hamilton, 

The  appellant,  however,  is  not  with-  20  How.  Pr.  (N.  Y.  Supreme  Ct.) 
out  remedy,  as  the  court  has  power  to  369;  Moseley  v,  Moseley,  11  Abb.  Pr. 
issue  the  proper  process  against  the  (N.  Y.  Supreme  Ct.)  105. 
executor,  devisees,  and  other  persons  Mortli  Carolina. — Under  the  early 
interested,  making  them  parties  to  the  practice,  where  a  defendant  in  eject- 
cause,  to  the  end  that  the  appeal  might  ment  died,  the  action  abated  and 
be  prosecuted  against  them,  and  af-  could  not  be  revived  by  scire  facias 
fording  them  an  opportunity  to  appear  against  the  heirs.  Anonymous,  i 
and  defend  the  same.  Thomas  v,  Hayw.  (N.  Car.)  163.  But  this  was 
Thomas,  57  Md.  504.  altered  by  Act  1799,  <^*  53^* 

Administrator's  Accoimts. — Where  an  PennsylTanla. — Under  Act   Feb.  24, 

appeal  is  taken  from  the  allowance  of  1834,  providing  that  executors  and  ad- 

the  administrator's  account,  and  pend-  ministrators  shall  have  power  toprose- 

ing  the  appeal  the  administrator  dies,  cute  all    personal  actions  which    the 

the   administrator  of  the  administrator  deceased  might  have  prosecuted,  ex- 

cannot  be  cited  to  appear  before  the  cept  actions  for  slander  and  libel  and 

court  where  the  appeal  was  pending,  in  wron&;s  done  to  the  person,  an  action 

order  to  settle  such  account;  for  by  the  of    ejectment  does   not  abate  by  the 

death  of  the  first  administrator  all  pro-  death  of  the  defendant.      Arundel  v, 

ceedings  which  were  not  perfected  by  Springer,  71  Pa.  St.  398. 

the  decree  are  vacated.    Wentworth  v,  Wisconsin. — As  at  common  law,  an 

Wentworth,  12  Vt.  244.  action  of  ejectment  abates  on  the  death 

1.  2  Tidd's  Pr.  1249.  of  the  sole  defendant,  as  such  an  action 
But  where  a  writ  of  possession  had  is  not  within  the  provisions  ofthe  statute 

been  tested  before  the  death  occurred,  regarding  the  survival  of  actions,  pro- 

the  action  did  not  abate.     Doe  v.  Roe,  viding  that,  "in  addition  to  the  actions 

4  Burr.  1970.  which  survive  at  common  law,  •  •  • 

2.  See  die  statutes    of  the  various  actions  for  the  recovery  of  personal 
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A  claim  for  niesne  profits  in  an  action  of  ejectment,  and  a  claim 
for  the  value  of  improvements  as  a  set-off  thereto,  are  merely  an 
incident  to  the  main  action,  and  will  not  cause  the  action  to  sur- 
vive after  the  death  of  the  defendant.^ 

Softth  tftar  Yordiet. — But  the  action  does  not  abate  by  the  death  of 
the  defendant  after  verdict  ;^  and  where  judgment  on  the  verdict 
has  been  prevented  by  the  action  of  the  opposing  party,  a  delay 
of  more  than  the  prescribed  time  will  not  prevent  the  entry  of 
judgment  nunc  pro  tunc^ 

e.  Actions  of  Replevin. — In  the  absence  of  a  statutory  pro- 
vision to  the  contrary,  an  action  of  replevin  abates  on  the  death 
of  a  sole  defendant  ;^  but,  as  in  the  case  of  actions  of  ejectment, 
the  common-law  rule  has  been  changed  by  statute  in  many  states, 
where  it  is  provided  that  the  action  shall  not  abate.^ 

property  or  the  unlawful  conversion  of  the  property. replevied,  and  that  he 

thereof,  •  •  *  and   actions  for    dam-  had  been  damaged  to  a  certain  sum  hj 

ages  done  to  real  or  personal  estate,*'  its  delivery  to  the  plaintiff,  upon  the 

shall  survive.    Farrall  v.  Shea,  66  Wis.  death  of  the  defendant  the  action  stated 

561.  in  his  counterclaim  survives  to  his  rep- 

DMLtlL  Pending  Appeal—  Virginia, —  resentatives.    O'Neill  v.  Murrj,  6  Da- 

The  death  of  the  defendant  in  an  action  kota  107. 

of  ejectment  pending  an  appeal  by  the  Illtnoia. — Rev.  Stat.,  c.  3,  §  123,  which 

plain ti£f  from  a  judgment  rendered  for  provides  that  an  action  of  replevin  shall 

the  defendant  abates  the  action,  and  survive,   applies    in   the    case   of  the 

the  appellant    cannot  sue  out  a   scire  death  of  the  defendant  as  well  as  that 

facias  against  the  heirs.    Tomkies  v.  of  the  plaintiff .    McCrory  v.  Hamilton, 

Walters,  6  Call  ( Va.)  4J..  39  111.  App.  490. 

1.  Farrall  v.  Shea,  66  Wis.  561.  Klisoiiri. — An  action  of  replevin  does 

2.  Diefendorf  v.  House,  9  How.  Pr.  not  abate  by  the  death  of  the  defend- 
(N.  Y.  Supreme  Ct.)  343.  ant,  and  on  suggestion  of  the  death  it 

5.  Diefendorf  v.  House,  9  How.  Pr.  may  be  revived  by  scire  facias.  Doer- 
(N.  Y.  Supreme  Ct.)  243.  ing  v,  Kenamore,  36  Mo.  App.  147. 

Where  the  entry  of  judgment  on  the  New  York. — Under  the  early  practice, 
verdict  was  prevented  by  steps  taken  the  death  of  a  sole  defendant  in  an  ac- 
by  the  opposing  party  to  obtain  a  new  tion  of  replevin  abated  the  action ;  the 
trial,  although  the  delay  is  caused  by  court  holding  that  the  statute  author- 
laches,  the  court  should  not  interfere  izing  a  writ  of  scire  facias  for  the  re- 
where  such  a  delay  was  the  result  of  a  vival  of  actions  extended  only  to  cases 
mutual  understanding.  Diefendorf  v,  then  known  to  the  law,  and  did  not 
House,  9  How.  Pr.  (N.  Y.  Supreme  warrant  the  revival  of  an  action  of 
Ct.)  343.    See  article  Judgments.  replevin  by  that   means.     Webber  v. 

4.  Hopkins  v.   Adams,  5   Abb.  Pr.  Underbill,  19  Wend.  (N.  Y.)  447.  And 

(N.   Y.  Super.  Ct.)  351 ;   Webber  v,  in    Hopkins   v.  Adams,   5   Abb.    Pr. 

Underbill,  19  Wend.  (N.  Y.)  447;  Pot-  (N.  Y.  Super.  Ct.)  3CX ;  Potter  v.  Van 

ter  V,  Van   Vranken,  36   N.  Y.  619;  Vranken,  36  N.  Y.  619;  and  Lahey  v, 

Merritt  V,  Lumbert,  8  Me.  128 ;  Mellen  Brady,   i   Daly    (N.   Y.)  443,  it  was 

V,  Baldwin,  4  Mass.  480 ;  Warren  v.  held  that  an   action  of  replevin   sur- 

Warren,  3  Mass.  331.  vives  the  death  of  the  plaintiff,  but  not 

6.  Consult  the  statutes  of  the  various  that  of  the  defendant.  The  principle 
states.  Some  of  these  statutes  have  to  be  deduced  from  these  decisions,  says 
been  construed  as  noted  in  the  follow-  the  court,  in  HeinmuUer  v.  Gray,  13 
ing  cases.  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  303, 

I>>lf0t>. — Under  the  statutory  pro-  is  that,  inasmuch  as  the  effect  of  a 
visions  that  an  action  shall  not  abate  judgment  in  favor  of  the  plaintiff  in 
by  the  death  of  a  party  if  the  cause  of  replevin  is  to  bind  the  defendant  person- 
action  survives,  where  the  defendant  in  ally  for  redelivery  of  the  property,  no 
replevin  all^;ed  that  he  was  the  owner  action  founded  on  the  defendant's  tor- 
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f.  Actions  of  Trover. — In  the  absence  of  statute,  an  action 
of  trover  abates  upon  the  death  of  the  defendant.^ 

g^  Actions  of  Debt. — Where,  by  statute,  it  is  provided  that  an 
action  shall  not  abate  if  the  cause  of  action  survives,  the  action  of 
debt  does  not  abate  by  the  death  of  a  sole  defendant.^ 

h.  Actions  for  Personal  Injuries. — As  in  other  personal 
actions,  an  action  for  personal  injuries  abates  on  the  death  of  a 
sole  defendant,  unless  otherwise  provided  by  statute.^  The  sur- 
vivability of  such  actions  depends  on  the  character  of  the  action, 
and  not  on  the  character  of  the  damages  claimed.*     But  where 

tious  detention  can  be  continued  after  McCampbell    v.   Henderson,  50  Tex. 

the  death  of  such  defendant,  against  his  601. 

personal  representatives.    To  be  liable  Action  on  a  Mote. — In  South  Caro- 

in  that  form  of  action  the  tortious  de-  Ir'na^  an  action  brought  on  a  note  abates 

tention  must  be  the  result  of  the  per-  on  the  death  of  a  sole  defendant.     And 

sonal  acts  of  the  representatives.  in  such  a  case  it  is  improper  to  order  a 

Where  a  verdict  has  been  rendered  nonsuit,  but  the  cause  should  be  or- 

for  the  defendant,  but  a  new  trial  or-  dered  abated.   Alexander  v.  Davidson, 

dered,  the  death  of  the  defendant  after  2  McMull.  (S.  Car.)  49. 

such  order  and  previous  to   the   next  8.  Davis    v.    Morgan,    97    Mo.  79, 

circuit  abates  the  action.    Webber  v,  where    death    occurred    pending    an 

Underbill,  19  Wend.  (N.  Y.)  447.   But  appeal. 

where,  after  the  death  of  the  defendant,  Death  by  Wrongful  Act. — The  com- 

his  administrator  had  been  substituted  mon-law  rule,  that  actions  for  injuries 

in  his  place,  and  the  {parties  had  volun-  to  the  person  abate  on  the  death  of  the 

tarilj  appeared  and  proceeded  to  trial,  wrongdoer,   is   applicable    to  actions 

it  was  held  to  be  too  late  for  the  plain-  for  death  bj  wrongful  act.     Norton  v, 

as  to  discontinue  the   action  on   the  Wiswall,  14  How.  Pr.  (N.  Y.  Supreme 

ground  that  it  abated  on  the  death  of  Ct.)  42.  See  article  Death  by  Wrong- 

the  defendant  Rot>ert8  v.  Marsen,  23  ful  Act. 

Hun  (N.  Y.)  486.  Colorado.— Under  Rev.  Stat.  1868,  p. 

It  seems,  however,  that  under  Code  of  682,  ^  154,  which  provide  that  actions. 

Pro.,  4  755  (Code  of  Civ.  Pro.,  §  1736),  "except  actions  on  the  case  for  slander, 

an  action   of   replevin  does  not  abate  libel,  or  trespass  for  injuries  done  to 

upon  the  death  of  a  sole  defendant,  the  person,  and  actions  for  the  recovery 

Roberts  v.  Marsen,   23  Hun  (N.  Y.)  of  real  estate,  shall  survive,''  an  action 

486.                         '  for  personal  injuries  does  not  abate  on 

1.  Barnard   v.  Harrington,  3  Mass.  the  death  of  the  defendant,  as  such  an 

228.  action  is  one  for  trespass  for  injuries 

In  Miaiaelmaetta,  under  Act  1788,  c.  done  to  the  person  within  the  meaning 

47>  4  3>  *  ^i^t  o^  review  in  an  action  of  of  the  statute.    Munal  ^^  Brown,  70 

trover  did  not  abate  hj  the  death  of  the  Fed.  Rep.  967. 

original  defendant.  Otis  v,  Bixby,  9  4.  Ott  v.  Kaufman,  68  Md.  56, 
Mass.  520.  which  was  an  action  to  recover  dam- 
In  PanniylTanIa,  if  the  defendant  in  ages  for  an  assault  and  battenr  on  the 
an  action  of  trover  dies  pending  a  suit,  wife  of  the  plaintiff,  because  of  the  loss 
the  action  abates  under  Act  of  April  of  her  service;  notwithstanding  the 
i3»  >79i-  Hench  v.  Metzer,  6  S.  &  R.  character  of  the  damages  claimed,  the 
(ra.)  272.    But  see  Act  of  1834.  action  was  held  to  abate  on  the  death 

a.  Neal  V,  Haygood,  i  Ga.  C14.  of  the  defendant. 

In  Tazas,  the  death  of  the  defendant  Under  a  statute  (Indiana  Rev.  Stat, 

merely  suspends  the  action  until  his  1894,  i  ^^)  providing  that  a  cause  of 

representative  is  made  a  party.     And  action  arising  out  of  an  injurj  to  the 

when  this  is  done,  the  action  proceeds  person  shall  not  survive  the  death  of 

not  as  an  action  dated  from  its  revival  either  party,  an  action  by  a  tenant  for 

against  his  representatives,  but  as  an  injuries  occasioned  by   failure  of  the 

action  pending  from  the  date  of  its  lessor  to  keep  the  premises  in  repair, 

original  institution  against  his  intestate.  <'ind  incidentally  for  loss  of  time  and 
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the  damages  claimed  would  constitute  an  independent  cause  of 
action,  regardless  of  the  tort  committed,  the  action  survives  to 
the  extent  of  the  property  interest  involved.* 

u  Actions  for  Libel  or  Slander.— An  action  for  libel  or 
slander  abates  on  the  death  of  the  defendant,  unless  otherwise 
provided  by  statute.* 

/  Actions  for  Seduction. — An  action  by  a  father  for  the 
seduction  of  his  daughter,  abates  on  the  death  of  the  defendant ;' 
and  the  same  rule  applies  to  an  action  by  a  husband  for  the  seduc- 
tion of  his  wife.* 

k.  Actions  for  Breach  of  Promise. — ^An  action  for  breach 
of  promise  of  marriage  involves  no  injury  to  property,  and 
abates  on  the  death  of  the  defendant.^ 

/.  Actions  for  Deceit. — An  action  for  deceit  b,  of  necessity, 
in  form  ex  delicto^  and  abates  on  the  death  of  the  defendant.* 

doctor's  expenses  occasioned  thereby,  ment  are  vacated,  and  the  cause  is  con- 

abates  on  the  death  of  the  defendant,  sidered  as  transferred  to  the  appellate 

whether  the  action  sound  in  contract  court  for  trial  on  its  merits.    Long  v. 

or  in  tort.    Feary  v,  Hamilton  (Ind.,  Hitchcock,  3  Ohio  274. 

1895),  39  N.  E.  Rep.  516.  8.  HoUidaj  v.  Parker,  23  Hun  (N. 

1.  Scott  V,  Brown,  24  Hun  (N.  Y.)  Y.)  71. 

620,  which   was  an   action  against  a  4.  Garrison  v.  Burden,  40  Ala.  513. 

plumber    for   improper   repairing,  by  6.  Lattimore  v.  Simmons,  13  S.  &  R. 

which  the  health  of  the  plaintifTs  fam-  (Pa.)  183 ;  Haydep  v.  Vreeland,  37  N. 

ily  was  injured,  and  also  for  the  ex-  J.  L.  372;  Wadet;.  Kalbfleisch,  16  Abb. 

penses  incurred  during  the  sickness  of  Pr.  N.  S.  (N.  Y.  Ct.  App.)  104,  58  N. 

his  children.    The  action  was  held  to  Y.  282,    17  Am.   Rep.  250,    affirming 

abate  on  the  death  of  the  defendant  as  15  Abb.  Pr.  N.  S.  (Brooklyn  City  Ct.) 

r^arded  the  damages  claimed  for  the  16;  Smith  v,  Sherman,  4  Cush.  (Mass.) 

injuries  to  the  plaintiff's  person,  but  to  408;  Stebbinst^.  Palmer,  i  Pick.  (Mass.) 

survive  in  respect  to  the  damages  and  71 ;  Chamberlain  v.  Williamson,  a  M. 

expenses  occasioned  by  the  children's  &  S.  414. 

sickness.  6.  Payne's   Appeal,  65   Conn.  397; 

S.  Walters    v,    Nettleton,    5    Cush.  Newsom  v.  Jackson,  29  Ga.  61 ;  Coker 

(Mass.)   544;    Long    v.   Hitchcock,   3  t;.  Crozier,  5  Ala.  369;  Grim  v.  Carr, 

Ohio  274.  ^i  Pa.  St.  533,  which  was  an  action  for 

Iowa. — Under  Code,  ^  2525,  an  action  false  pretenses  on  the  part  of  the  de- 

for  slander  does  not  abate  on  the  death  fendant  that  he  was  divorced  from  his 

of    the  defendant.    Sheik  v.  Hobson,  wife,  whereby  the  plaintiff  was  induced 

64  Iowa  X46.    And  the  same  rule  ap-  to  marry  him ;  Price  v.  Price,  75  N. 

plies  to  an  action  for  a  libel  under  Code  Y.  244,  31  Am.  Rep.  463,  affirming-  11 

of  1851,  ^^  1698,  2502.    Carson  v.  Mc-  Hun  (N.  Y.)  299,  which  was  an  action 

Fadden,  10  Iowa  91.  for  inveigling  the  plaintiff,  by  false  rep- 

Froflt    or    Oaln  to   Dofendant. — The  resentations  and    deceit,  into    a  void 

profit  or  gain  acquired  by  the  publica-  marriage.       Such    an    action    is    not 

tion  of  a  libel,  or  the  intent  to  acquire  changed  from  one  of  tort  into  one  of 

such  profit,  does  not  make  the  action  contract  by  allegations  that  the  defend- 

an  exception  to  the  rule  that  an  action  ant    promised,  covenanted,  and  war- 

for  a  personal   wrong  abates  on  the  ranted  that  he  had  the  right  to  marry, 

death  of  the  defendant.    More  v.  Ben-  Price  v.  Price,  75'  N.  Y.  244 ;  nor  will 

nett,  65   Barb.  (N.  Y.)  338.  the  action  survive  because  of  a  demand 

Death  Pending  Appeal — Ohio, — In  an  for  damages  for  the  value  of   food, 

action    for    slander  the  death  of  the  clothing  and  shelter  furnished  to  the 

defendant  pending  an    appeal  abates  defendant.     Payne's  Appeal,  65  Conn, 

the  action,  where  the  defendant  has  397. 

perfected  an  appeal  before  his  death.  In  TennoBsea,  an  action  of  deceit  for 

in  such  a  case  the  verdict  and  judg-  representations    as    to   the    credit  of 
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m.  Other  Actions  ex  Delicto. — In  the  absence  of  statutory 
provisions,  other  actions  ex  delicto  for  a  tort  abate  on  the  death  of 
the  defendant.^  There  have  been,  however,  various  statutory 
enactments  providing  against  the  abatement  of  actions  for  torts. 
The  decisions  under  these  statutes  not  already  noticed  in  other 
sections  will  be  found  in  the  notes.^    Such  statutes  generally  pre- 

another  does  not  abate  by  the  death  of  caused  by  the  direct  wrongful  act  of 

the  defendant.  Warren  v.  Furstenheim,  another    person     upon    the   property. 

55  Fed.  Rep.  691.  Stebbins  v.  Dean,  82  Mich.  385. 

1.  Postdating  Accoimta.  —  An  action  Uaiawftal  Entry. — And  an  action  for 

given  by  statute  against  a  merchant  for  entry  into  the  lands  of  another  and  the 

postdating  items  in  an  account  is  an  unlawful  withholding  from  him  of  the 

action  for  a  tort  and  abates  on  the  death  possession  thereof,  abates  on  the  death 

of  the  defendant.     Watson  v.  Loop,  12  of  the  defendant.    Moseley  v,  Albany 

Tex.  II.  Northern  R.  Co.,  14  How.  Pr.  (N.  V. 

Letting    Unhealtliy    Tenementa. — An  Supreme  Ct.)  71 ;  Chapman  v.  Dunlap, 

action  for    injuries  resulting  from   a  4  Gratt.  (Va.)  86. 

landlord's  knowingly  letting  unhealthy  Falie  Answan. — An  action  for  mak- 

tenements,  is  a  personal    action,  and  ing  false  answers  in   an  examination 

does  not  survive  the  death  of  the  land-  under  a  trustee  process  lies  in  tort,  and 

lord.     Victory  v,  Krauss,  41   Hun  (N.  abates  on  the  death  of  the  defendant. 

Y.)  533.  Stillman  v.  HoUenbeck,  4  Allen  (Mass.) 

Deceit  and  IiUnry. —  And  so  an  ac-  391. 

tion   for  deceit  and  forcible  injury  to  Malioloni  Froaaontton — Marylandf^ 

the  plaintiff's   property  abates  on  the  Acts  1861,  c.  44,  providing  that  actions 

death  of  the  defendant,  under  the  com-  for  illegal  arrest  or  false  imprisonment 

mon-law  rule.    Petts  v,  Ison,    11  Ga.  shall  survive,  have  been  held  not  to  in- 

151.    See  also  Johnson  v.  Elwood,  82  elude  actions  for  malicious  prosecution, 

N.  Y.  362,  reversing  15  Hun  (N.  Y.)  14.  and  such  an  action  abates  on  the  death 

Aisanlt  and  Battwy- — An  action  for  of  the  defendant    The  above  act  was 

assault  and  battery  abates  on  the  death  passed  at  a  time  of  great  excitement,  to 

of  the  defendant.    Comstock  t/.  Dodge,  meet  a  supposed  exigency  for  greater 

43  How.  Pr.  (N.  Y.  Ct.  App.)  97.  security  against  oppression  in  nme  of 

And    the    death    of     an    appellant  war,  and  cannot  be  held  under  such  cir- 

against  whom  a  judgment  for  assault  cumstances  to  include  acts  for  mali- 

and  battery  has  been  rendered,  occur-  cious  prosecution.    Clark   v.  Carroll, 

ring    pending    the   appeal,  abates  the  59  Md.  180. 

whole  proceeding,  under  the  common-  2.  Ftaudnlent  Bainraaentatloni — New 

law  rule  that  actions  of  a  purely  per-  Tork, — An  action  to  recover  damaees 

Bonal  nature  die  with  the  person.    Har-  for  fraudulent  representations  on  the 

rison  v,  Moseley,  31  Tex.  608.  part    of  the    defendant    concerning  a 

Kalpraotloa. — An    action    against   a  corporation,  whereby  the  plaintiff  was 

physician  or  surgeon   for  malpractice  induced  to  purchase  stock  therein,  does 

abates  on  the  death  of  .tlie  defendant,  not  abate  by  the  death  of  the  defendant, 

whatever  the  form  of  action.    Boort/.  as  the  cause  of  action  survives.  Bond  v. 

Lowrey,   103   Ind    468,  ^3   Am.   Rep.  Smith,  4  Hun  (N.  Y.)  48;  Byxbie  v. 

519;  Best  V.  Vedder,  58  How.  Pr.  (N.  Wood,  24  N.  Y.  612. 

Y.  Supreme  Ct.)  187.  An  action  for  fraudulent  representa- 

Deatmctlon  of  Unrecorded  Deeda. — An  tions  in  the  sale  of  real  property  does 

action  against  a  widow  for  the  destruc-  not  abate  by   the  death  of  the  defend- 

tion  of  unrecorded  deeds  of  lands  to  ant  pending  the  action,  for  such  an  ac- 

her  husband,  brought  by  the   heirs  of  tion  is  a  wrong  done  to  the  '*  rights  and 

the  husband,  abates  on  the  death  of  the  interests "  of  the  plaintiff,  and  within 

defendant  at  common  law ;  nor  is  such  the    provision    of  2    Rev.    Stat.,   447, 

an  action  included  within  the  provision  448.     Haight  v.  Havt,  19  N.  Y.  464. 

of  How.  Stat.,   §  7397*  that  **  actions  Massachusetts, — An  action   for  dam- 

for  damages  done  to  real  or  personal  ages    for    fraudulent     representations 

estate ''  shall    survive.    Such    statute  concerninsr  the  healthfulness  of  prem- 

refers  only  to  cases  where  the  injury  is  ises  leased  by  the  plaintiff,  made  by 
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vent  merely  the  abatement  of  the  action  when  the  cause  of  action 

the  defendant  at  the  time  of  the  lease,  for  wrongfully  executing  a  deed  under 

does  not  abate  upon  the  death  of  the  a  power  of  sale  in  a  mortgage,  and  for 

defendant,  by  virtue  of   Pub.  Stat.,  c.  making  false  representations  as  to  his 

i^Si   §   If  providing  that  actions    for  actions,   and  thus  causing  the  mort- 

"  damage  done  to  real  or  personal  es-  gaged  property  to  pass  into  the  hands 

tate  '*  shall  survive.     In  such  cases  the  of   the    bona  fide  purchaser  without 

nature  of  the  damage  sued  for  and  not  notice,  for  less  than  its  real  value,  does 

the  nature  of  its  cause  determines  the  not  abate  on  the  death  of  the  defend- 

question  as  to  whether  or  not  the  ac-  ant,  under  Pub.  Stat,  c.  204,  f  8,  pro- 

tion  survives.    Cutter  v.  Hamlen,  147  vidlng  that  *'  actions  of  trespass  and 

Mass.  471.  trespass  on  the  case  for  damages  to  a 

An  action  for  injuiy  sustained  hy  a  person,  or  to  real  or  personal  estate," 

fraudulent  recommendation  of  a  third  shall  survive  the  dea&  of  the  plaintiff 

person  as  being  solvent,  is  not  within  therein,  the  deceased  having  been  en- 

the    provision  of  Rev.  Stat.,  c.  96,  ^  titled  to  a  lien  for  the  unpaid  purchase- 

7,  that  actions  "  for  damages  done  to  money,  and  such  lien  being  personal 

real  or  personal  estate  '*  shall  survive,  property  to  which  damage  was  caused 

and  such  an  action  abates  on  the  death  by  the  tortious  conduct  of  the  defend- 

of  the  defendant.     Read  v.  Hatch,  19  ant.      Reynolds    v.  Hennessy,    17   R. 

Pick.  (Mass.)  47.  1. 169. 

Virginia.  —  Under     the    Virginia  The  above  statute  also  embraces  an 

practice,  an  action  on  the  case  to  re-  action  for  unlawfully  erecting  a  large 

cover  damages  for  fraudulently  recom-  stable  so  near  a  hotel  as  to  become  a 

mending  a   third  party  as  worthy  of  nuisance  thereto,  and  such  an  action 

credit,  whereby  loss  was  incurred,  the  survives.      Aldrich   f .   Howard,  8  R. 

death  of  the  defendant  after  issue  joined  I.  125. 

abates  the  action.     Henshaw  v.  Miller,  New  Jersey, — Under  Nix.  Dig.  4, 

17  How.  (U.  S.)  212.  providing  that  where  any  person  shall 

Kallolons  Frosecutlon — Under  Ten-  have    **comitted    any    trespass"    upon 

nessee  Code,  §   2846,    providing    that  person  or  property  the  cause  of  action 

no    civil     actions,    whether    founded  shall  survive,  an  action  for  the  backing 

on  wrongs   or    on    contracts,    except  of  water  upon  the  land  of  the  plainti^ 

wrongs  affecting  the  character  of  the  caused  by  the  mill  dam  of  the  defend- 

plaintiiT,  shall  abate  by  the  death  of  ant,  is  such  a  trespass  and  does  not 

either  party,  it  has  been  held  that  an  abate  on  the  death  of  the  defendant 

action   for    malicious  prosecution    in-  Ten  Eyck  v,  Runk,  31  N.  J.  L.  428. 

volves    an    injury    to    character    and  New  Tork, — An  action  to  restrain 

abates  on  the  death  of  the  defendant,  the  defendant  from  entering  on  land 

Bolin  V.  Stewart,  7  Baxt.  (Tenn.)  298.  and  cutting  timber  thereon,  abates  on 

Under  Massachusetts  Gen.  Stat.,  c.  the  death  of  the  defendant,  under  Code 
127,  4  I,  such  an  action  abates  on  the  of  Civ.  Pro.,  §  765.     Johnson  v.  El- 
death  of  the  defendant  Conlyv.  Conly,  wood,  82  N.  Y.  362. 
1 21  Mass.  550.  But  not  so  an  action  for  obstructing 

Damages  to  Beal  or  PenM>nal  Bstate—  and  diverting  water  from  a  spring  be- 

Wisconsin.  —  Under   Wisconsin   Rev.  longing  to  the  plaintiff,  under  3  Rev. 

Stat.,   ^  4253,  an   action  for  damages  Stat,  p.  447,  §   i.     Miller  v.  Young 

done   to  real  or  personal   estate  sur-  (Supreme  Ct),  35  N.  Y.  Supp.  643. 

vives  the  death  of  the  trespasser  or  Trespaas  to  Personal  Property — New 

wrongdoer,  and  may  be  prosecuted  to  Tork, — An    action    for    damages    for 

judgment  against  his  executor  or  ad-  taking  away  plaintiff's  goods  (as  dis- 

ministrator.    Under  this  statute  an  ac-  tinguished  from   replevin)     does   not 

tion  to  recover  damages  for  the  wrong-  abate  by  the  death  of  the  defendant 

ful  cutting  of  a    quantity  of   timber  HeinmuUer  v.  Gray,  13  Abb.  Pr.  N. 

owned    by  the  plaintiff,   and   the  re-  S.  (N.  Y.  Super.  Ct.)  299,  where  it 

moval  of  the  same  from  his  land,  does  was  held  that  the  provisions  of  2  New 

not  abate  by  the  death  of  the  defend-  York    Rev.   Stat.    114,   $  5*  and    447, 

ant      Cotter    v.     Plumer,    72     Wis.  §1,  in  relation  to  actions  of  trespass  by 

476.  and  against  executors  and  admin istra* 

Rhode  Island, — An    action  of  tres-  tors,  were  not  abrogated  by  the  Code 

paae  on  the  case  against  a  defendant,  of  Procedure. 
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survives,  and  when  the  cause  of  action  does  not  survive,  the  action 
must,  in  all  cases,  abate.^ 

If.  Suits  for  Divorce. — It  is  well  settled  that  a  suit  for  divorce 
abates  by  the  death  of  the  defendant  occurring  before  decree, 
and  the  abatement  affects  not  only  the  suit  itself,  but  all  proceed- 
ings identified  therewith.^  Such  a  suit  cannot  be  continued 
against  the  executors  of  the  deceased,  on  the  ground  that  there 
is  a  demand  for  alimony  which  may  aiSfect  the  property  or  estate 
of  the  plaintiff.' 

Virginia  fVnder  Code,  f  2655,  pro-  lAtUni  by  Wife  Unr  DMlh  of  BuHMuid. 

▼Iding  that  "an  action  of  trespass  or  —An  action  by  a  wife  for  causing  the 

trespass  on  the  case  majr  be  maintained  death    of   her    husband    bj    violence, 

bjr  or  against  a  personal  representative  abates  on  the  death  of  the  defendant 

*  *  *  for  damages  to  any  estate  of  or  prior  to  judgment,  as  such  an  action  is 

bj  his  decedent,''  an  action  of  trespass  in  the  nature  of  a  punishment  of  the 

for  the  wrongful  discharge  of  the  plain-  wrongdoer,  and    the   cause  of  action 

tiff  from  the  defendant's  service,  in  abates.    Weiss    v,   Hunsicker,    3    Pa. 

violation  of  an  express   contract  be-  Dist.  Rep.  445. 

tween  the  parties,  does  not  abate  on  New  York. — But  where  a  plaintiff  al- 

the  death  of  the  defendant.     Such  an  leges  that  through  the  act  of  defendant 

action,  though  in  form  ex  delicto,  is  in  in  selling  liquor  to  her  husband  she  lost 

reality  en  contractu,    Lee  v.  Hill,  87  some  of  her   personal    property,    the 

Va.  497.  cause  of  action  does  not  abate  oy  her 

letion  agalnat  Attorney  —  Pennsyl-  death.    Morenus  v,  Crawford,  51  Hun 

vania. — An  action  against  an  attorney  (N.  Y.)  89. 

for  negligence  does  not  abate  on  the  S.  McCurler  v,  McCurley,  60  Md. 

death  of  the  defendant,  after  the  insti«  185,  45  Am.  Rep.  717;  Swan  v,  Harri- 

tution  of  the  action,  but  before  trial,  son,  a  Coldw.  (Tenn.)  534;  Wilson  v. 

under  the  provisions  of  the  Act  of  Feb.  Wilson,  73  Mich.  620. 

34,  1814,  providing  for  the  survival  of  Ooiuael  Feee.»-A    suit   for   divorce 

all  acdons  except  uiose  for  libel,  slander,  necessarily  terminates  by  the  death  of 

or  wrongs  to  the  person.   Miller  v.  Wil-  the  defendant,  so  far  as  it  is  an  appli- 

son,  34  Pa.  St.  X 14.  cation  for  a  divorce,  and  in  such  a  case 

TMepase   Onare    davaiim    Fteglt  —  the  court  cannot  proceed  and  render  a 

PriiMry/t/ajiia.— Under  the  same  statute  decree  against  the  defendant's  repre- 

an   action  of  trespass  quare  clausum  sentative  for  counsel  fees  which  would 

fregit  survives.    McCallion  v.  Gegan,  have    been   allowed    to  the  plainti£F. 

9  Phila.  (Pa.)  240.  Pearson  v,  Darrington,  32  Ala.  327. 

Damagea  Oavsed  by  mjuotloii. — It  8.  Swan  v,  Harrison,  a  Coldw. 
would  seem  that  an  action  for  damages  (Tenn.)  534.  It  is  remarked,  however, 
caused  by  an  injunction,  which  affected  in  Downer  v.  Howard,  44  Wis.  8a^  that 
the  credit  and  standing  of  the  defend-  upon  the  death  of  either  party,  pend- 
ant, does  not  abate  by  his  death.  Jordan  ing  an  appeal  from  a  Judgment  grant- 
V,  David ,  20  Tex.  713.  ing  a  divorce  or  a  judgment  determin- 

letion  against  Bank  Dlreotor. — In  ing  the  validity  of  a  marriage,  the 
Vermont^  9Ji  action  against  a  national  Supreme  Court  would  permit  the  bill  to 
bank  director,  for  negligence  in  not  re-  be  revived  for  the  purpose  of  protect- 
auiring  a  bond  from  the  cashier  and  ing  ^ose  persons  whose  property  In- 
tor  oUier  acts  of  mismanagement,  terests  might  be  affected  thereby, 
abates  on  the  death  of  the  defendant.  Where,  in  a  suit  for  divorce,  a  de- 
Witters  V.  Foster,  36  Fed.  Rep.  737.  cree  has  been  rendered  granting  ali- 

1.  Nicholson  v.  Elton,   13  S.  &  R.  mony  to  the  wife,  on  the  death  of  the 

(Pa.)  415 ;  Clarke  v,  McClelland,  9  Pa.  defendant  pending  an  appeal  from  such 

St  128,  which  was  an  action  by  a  hus-  decree  the  suit  abates,  but  the  decree 

band  for  criminal  conversation  with  his  may  be  affirmed  in  order  to  entitle  the 

wife;  Miller  f;. Umbehower,  10  S.  &  R.  wife  to  alimony  up  to  the  date  of  the 

(Pa.)  31,  an  action  for  assault  and  bat-  death.    Francis  v,  Francis,  31  Gratt 

teiy.  (Va.)  283. 
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^.  Attachment,  Garnishment  and  Trustee  Proceedings 

— AtiMliBM&t — (See  article  ATTACHMENT,  vol.  3,  p.  90). — There 
is  much  conflict  of  authority  as  to  whether  the  death  of 
the  defendant  in  attachment  proceedings  abates  the  proceedings 
and  destroys  the  lien  of  the  attachment.  In  a  number  of  states 
it  is  held  that  the  lien  is  thereby  destroyed  ;^  while  in  others  it  is 
held  that  the  lien  survives  and  the  proceedings  may  be  con- 
tinued.^ By  statute  in  some  states  it  is  provided  that  the  at- 
tachment lien  shall  survive.*  It  would  seem  that  where  the  death 
occurs  after  judgment  it  will  in  no  case  cause  an  abatement  of 
the  proceedings.* 

Churaiifaflwiit. — It  has  been  held  that  the  death  of  the  garnishee 
before  disclosure  or  default  entered  abates  the  proceeding.'  But 
the  death  of  a  defendant  in  the  principal  case,  when  the  action 


1.  Alabama^ — ^The  attachment  is  dis-  Texas. — Rogers  v.  Borbridge,  5  Tez. 

solved  when  attended  hj  insolyencj  of  Civ.  App.  67. 

the  esUte.    Phillips  v.  Ash,  63  Ala.  West  KiV^Vtia.— White  v.  HeaTner, 

414.    See  following  note.  7  W.  Va.  324. 

California. — Myers  v.  Mott,  29  Cal.  8.  Illinois. — Davis  v.  Shapleigh,  19 

9;  Henslej  v.  Morgan,  47  Cal.  622;  111.  386;  Rauh  v.  Ritchie,  i  111.  App. 

am  V.  Cunningham,  50  Cal.  365.  188 ;  Dow  v,  Blake,  148  111.  76^  affirm- 

ConnecticMt,''^TttXi  v.    Barker,    14  111^46111.  App.  329. 

Conn.  435.  A  statute  providing  that  an  action 

Louisiana, — Collins  v.  Duffj,  7  La.  shall  not  abate  where  there  is  but  one 

Ann.  39.  defendant,  and  the  action  is  of  such  a 

Pennsylvania, — Farmers',  etc.,  Bank  character  that  it  might  have  been  pros- 

V.  Little,  8  W.  &  S.  (Pa.)  2c^.  ecuted  against  the  heirs,  devisees  or 

Rhode  Island, — Dwjer  v,  Benedict,  representatives,  on  the  death  of    the 

12  R.  1. 4C9.  defendant     before     final      judgment, 

S.  Alabama. — ^The  attachment  is  not  applies  to  attachment  proceedings, 

dissolved  when  not  attended  bjr  the  in*  Massachusetts. —  Day    v.    Lamb,    6 

solvency  of  the  estate.    Woolfolk  v.  Graj  (Mass.)  523;  BuUard  v.  Dame,  7 

Ingram,53  Ala.  II.  See  preceding  note.  Pick.  (Mass.)  239;  Parsons  v.  MerriUt 


i 


Florida.— IjouhtX  v.  Kipp,  9  Fla.  60.    5  Met.  (Mass.)  356. 

^1.— Hoiman  v.  risner,  ^ 
Maine. — ^An  attachment  is  not  dis-     Miss.   472 ;  Lowenberg   tr.  Uroni,   02 


Iowa. — Lord  v.  Allen,  34  Iowa  281.        Mississippi. ^-^oXmBXi  v.  Fisher, 


solved  by  death  unless  attended  by  the  Miss.  19. 

insolvency  of  the   estate.     Ridlon  v.  Missouri. — Kenrick  v.  Hnff,  71  Mo. 

Cressey,  65  Me.  128;  Willard  v.  Whit-  570;  Abernathy  v.  Moore,  83  Mo.  65. 

ney,  49  Me.  235.  IMstresa  foot  UuA^Illinois. — A  pro- 

JVra;    Hampshire. — Bowman    v.  ceeding  of  distress  for  rent  is  by  stat- 

Stark,  6  N.  H.  459.  ute  in  Illinois  analogous  to  cases  of 

JWw  Jersey. — Smith  v.  Warden,  35  attachment,  and  the  statute  regarding 

N.  J.  L.  346.  attachments     is     applicable     thereto. 

^ew   Torh. — Moore    v.  Thayer,  6  Rauh  v.  Ritchie,  i  111.  App.  188. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  47,  10  4.  Waitt  v.  Thompson,  43  N.  H.  161; 

Barb.  (N.  Y.)  258;    Thacher  v.  Ban-  Fitch  v.  Ross,  4  S.  &  R.  (Pa.)  557. 

croft,   15  Abb.   Pr.   (N.  Y.  Supreme  But  see  Ludlow  v.  Bingham,  4  Dall. 

Ct}  243.  (Pa.)  60. 

Oregon.'^^VL\\x^M\\    v.  Schoonover,  6.  White  v.  Ledvard,  18  Mich.  264. 

16  Oregon  211;  Bunneman  v.  Wagner,  See,  however,  Rollins  v.  Robinson,  35 

16  Oregon  433.  N.  H.  381;  Chapman  v.  Gale,  32  N. 

Tennessee. — Boyd     v,    Roberts,    10  H.  141,  holding  that  where  pendinff  a 

Heisk.  (Tenn.)  474;  Perkins  v.  Nor-  trustee  suit,   the  trustee  dies  and  his 

veil,  6  Humph.  (Tenn.)  151 ;  Green  v.  estate    is    represented    insolvent,   the 

Shaver,  3  Humph.  (Tenn.)  139.  action  is  not  abated,  but  the  adminis* 
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does  not  abate  thereby,  will  not  discharge  the  garnishees.' 

/.  Actions  to  Recover  a  Penalty.— At  common  law  the 
death  of  the  defendant  in  an  action  to  recover  a  penalty  abated 
the  action,  and  such  is  still  the  general  rule.^ 

Yodoral  Praetioo. — The  common-law  rule  that  actions  on  penal 
statutes  do  not  survive  prevails  in  the  federal  courts,  where  the 
action  is  under  a  statute  of  the  United  States,  although  the  stat- 
ute of  the  state  where  the  court  is  sitting  may  provide  that  such 
actions  shall  survive.' 

trator  may  be  summoned  in,  and  the  action  is  not  in  the  nature  of  a  penalty 

case  still  proceed.  but  arises  on   contract.      Cochran  v, 

1.  Bethel  v.  Judge,  57  Mich.  379.  Wiechers,  119  N.  Y.  399,  affirming  53 

S.  Jones  V,  Vanzandt,  4  Mcllean  (U.  Hun  (N.  Y.)  636. 
S.)  604;  Blake  v,  Griswold,  104  N.  Y.  Uanry. — A  prosecution  qui  tarn  for 
613;  Can*  V.  Rischer,  119  N.  Y.  117;  usury  abates  on  the  death  of  the  de- 
Stokes  V,  Stickney,  96  N.  Y.  323;  Bon-  fendant,  and  if  the  death  occurs  after 
nell  V.  Griswold,  15  Abb.  N.  Cas.  (N.  verdict  and  pending  a  motion  inarrest, 
Y.  Supreme  Ct)  471 ;  Blount  v.  Fish,  the  court  will  not  enter  Judgment  nunc 
I  Hayw.  (N.  Car.)  502;  Diversey  v,  pro  tunc,  Benson  v,  Egerton,  Brayt, 
Smith,  103  111.  378;  Carrollton  v.  (Vt.)  21. 
Rhomberg,  78  Mo.  547.  Vkflatton  of  Ordlnanoe— Jlfwoarri. — 

An  action  against  a  trustee   of    a  A  prosecution  for  violation  of  a  city 

manufacturing  corporation,  for  failure  ordinance  abates  upon  the  death  of  the 

to  file  an  annual  report,  is  one  for  a  defendant.     Although  such  a  proceed- 

penal  liability,  and  abates  on  the  death  ing  may  be  considered  as  a  civil  action, 

of  the  defendant.    California  Bank  v,  yet  it  is  not  one   for  <*  wrongs  done  to 

Collins,  5  Hun  (N.  Y.)   309;  Carr  v,  the  property  rights  or  interest  of  an- 

Rischer,    119    N.   Y.   117;    Stokes    v,  other,"  within  the  meaning  of  the  Mis- 

Stickney,  96  N.  Y.  323.  souri  statute  for  the  survival  of  actions. 

And  so  an  action  ae^ainst  a  trustee  Carrollton  v,  Rhomberg,  78  Mo.  547. 

who  had  joined  in  making  a  false  re-  8.  Schreiber  v.  Sharpless,  no  U.S. 

port.  Blake  v,  Griswold,  104  N.  Y.  613.  76;  Tones  v,  Vanzandt,  4  McLean  (U« 

But  where,  in  such  an  action,  judgment  S.)  604. 

by  default  has  been  entered  against  the  Thus  a  gui  tarn  action  brought  under 

defendant,  on  his  death  pending  an  ap-  U.   S.  Rev.  Stat.,  §  49^5>  ^^  recover 

peal  the  action  will  continue  for  the  a  penalty  for  the  infringement  of  a 

purposes  of  the  appeal,  as  the  cause  of  copyright,  abates  on  the  death  of  the 

action  has  been  merged  in  the  jude-  defendant,  according  to  the  rules  of 

ment    Hart  v.  Washburn,  63  Hun  (N.  practice  in  the  United  States  courts. 

^•)  543*  Such  an  action  is  not  affected  by  the 

An  Aotion  agalnat  a  Speolal  Partner,  rules  of  procedure  of  the  state  where 

seeking  to  make  him  liable  as  a  general  the  court  is  sitting ;  as  in  such  a  case 

partner  for  failure  to  pay  in  cash  the  the  federal  court  does  not  obtain  juris- 

amount    certified  to  have  been   con-  diction  by  reason  of  the  citizenship  of 

tributed,  is  not  an  action  for  a  penalty,  the  parties,  but  because  of  the  charac- 

and  consequently  does  not  abate  on  ter  of  the  suit.    Schreiber  v,  Sharpless, 

the    death    of   such    special    partner.  17  Fed.  Rep.  589. 

Jersey  City  First  Nat  Bank  v.  Lenk,  And  so  a  suit  for  the  infringement  of 

18  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  a  patent  abates  on  the  death  of  the  de- 

209.  fendant.     Hohorst  v,  Howard,  37  Fed. 

An    Action    a^alnit   a   BtooUicfldmr,  Rep.  97. 

under  New  Tork  Laws  1875,  c.6ii,  ^  Upon  the  death  of  the  defendant  in 

37,    which  provide   that   stockholders  a  suit  for  infringement  of  a  patent,  the 

shall    be    individually     liable    to    an  right  to  an  injunction   fails ;  and  this, 

amount  equal  to  the  stock  held  by  them  the  principal   right,  being  extinct,  the 

for  the  debts  and   contracts  made  by  right  to  an  accounting  of  profits,  which 

the  company,  etc^  does  not  abate  on  is  incidental  only,  is  lost.    Draper  v» 

the  death  of  the  defendant,  as  such  an  Hudson,  i  Holmes  (U.  S.)  208. 
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q.  Actions  against  Sheriffs. — Independent  of  some  statu- 
tory provision,  an  action  against  a  sheriff  or  his  deputy  abates  on 
the  death  of  the  defendant,  when  the  action  is  for  a  tort.^  But 
when  the  action  is  in  its  nature  ex  contractu,  the  action  survives.* 

Dofttnlt  of  Dopatj. — An  action  against  a  sheriff  for  the  default  of 
his  deputy  is  not  affected  by  the  death  of  the  deputy,'  but  abates 
on  the  death  of  the  sheriff.* 

r.  Suits  in  Equity — {i\  Foreclosure  Proceedings. — ^The  death 
of  an  owner  of  an  equity  of  redemption  abates  a  foreclosure  suit, 

But  in  Head  v.  Porter,  70  Fed.  Rep.  the  wrongful  taking  and  conversion  of 

^98,  it  was  held  that  a  suit  for  the  in-  personal  property  sunrives  against  his 

tringement  of  a  patent,  praying  an  in-  representatives,  and  on  suggestion  of 

junction  and  an  accounting  of  profits,  his  death  they  may  be  made  parties 

does  not  abate  on  the  death  of  the  de-  defendant.    Coleman  v,  Woodworth, 

fendant,  on  the  ground  that  such  a  suit  28  Cal.  567. 

is  not  founded  on  a  tort,  and  that  the  KaMAehnMfeU. — Act  of  1805,  c.  99,  f 

cause  of  action  survives,  because  of  the  2,  which  made  the  personal  representa- 

benefit  derived  by  the  deceased.  tives  of  a  sherifi*  liable  for  his  misfea- 

But  the  suit  is  not  finally  determined  sance  or  nonfeasance,  does  not  extend 

by  the  death  of  the  defendant,  and  the  to     the     representatives     of     deputy 

abatement  may  be  arrested  by  a  bill  of  sherifis.      Cravath    v.    Plympton,    13 

revivor.     Smith  v.  Baker,   i   Bann.  &  Mass.  454. 

A.  Pat.  Cas.  117,  2  Fed.  Cas.  450,  No.  Oonstablss. — Actions  against  consta- 
130 10;  Atterbury  v.  Gill,  3  Bann.  &  A.  bles  for  neglect  of  duty  abate  on  the 
Pat  Cas.  174,  2  Fed.  Cas.  193,  No.  638 ;  death  of  the  defendant.  Logan  v,  Bar- 
Kirk  V.  DuBois,  28  Fed.  Rep.  460;  clay,3Ala.36i;Gentt;.Gray,29Me.462. 
Hohorst  V.  Howard,  37  Fed.  Rep.  97.  2.  An  action  to  recover  a  penalty 
See  article  Revivor.  brought  against  a  sheriff  and  his  sure- 

Baranus  Laws. — As  there  is  no  fed-  ties  for  failure  to  return  an  execution 

eral  statute -regulating  the  survival  of  within  the  time  prescribed  by  statute, 

actions  for  for&itures  under  the  Reve-  does  not  abate  upon  the  death  of  the 

nue  Laws,  such  actions  follow  the  com-  sheriff.     Such  an  action  is  ex  contractu 

mon-law  rule  and  abate  on  the  death  and  survives  aeainst  his  personal  repre- 

of  the  defendant.    U.  S.  v,  DeGoer,  sentatives.     Wilson  v.Young,  58  Ark. 

38  Fed.  Rep.  80.  593. 

1.  Cunninghams.  Jaques,  19  N.  J.  Under  Kermon/ Rev. Stat., c. 48, §  10, 

L.    43,    which    was    an  action  for  an  which  provides  that  ''actions  of  tres- 

escape,  and  for  taking  an  insufficient  pass    and    trespass    on   the    case    for 

bail  bond ;  Cravath    v.   Plympton,  13  damages  done  to  real  and  personal  es- 

Mass.  454,  an  action  against  a  deputy,  tate'*  shall  survive,  an  action  of  tres- 

See  also  People  v,  Gibbs,  9  Wend.  (N.  pass    on    the   case  against    a  sheriff, 

Y.)  30.  for  the  default  of  his  deputy  in  not  pay- 

Kaliie. — An  action  against  a  sheriff  ing  to  the  plaintiff  money  collected  by 

or  his  deputy  for  misfeasance  abates  the  deputy  upon  an  execution  in  favor 

upon  the  death  of  the  sheriff  or  his  of  the  plaintiff,  does  not  abate  on  the 

deputy,     and    cannot    be    prosecuted  death   of  the  defendant.    Bellows  v, 

against  their  personal  representatives.  Allen,  22  Vt.  108. 

'niis  is  so  notwithstanding  a  statute  An  action  against  a  sheriff  upon  his 

which  provides  that  "actions  for  •  *  *  liability  as  bail,  arising  from  a  failure 

misfeasance   of  any  sheriff  or  of  his  to  acquire  justification  of  sureties  upon 

deputies  may  be  sued  against  the  execu-  a  bail  bond  given  upon  the  issuance  of 

tors  or  administrators  of  such  sheriff  an  order  of  arrest,  does  not  abate  on 

in  the  same  manner  as  if  the  cause  of  the  death  of  the  defendant,  as  the  cause 

action  survived  against  the  executor  or  of  action  survives.     Hamilton  v,  Gor- 

administrator  at  common  law."     Val-  man,  14  Misc.  Rep.  (N.  Y.  C.  PI.)  114. 

entine  v,  Norton,  30  Me.  194.  8.  Rice  v,  Hosmer,  12  Mass.  127. 

OaliliDnilA.— Under    the    California  4.   M'Evers     v.     Pitkin,     i      Root 

practice,  an  action  against  a  sheriff  for  (Conn.)  316. 
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and  if  such  death  occurs  on  appeal  the  cause  cannot  be  remanded 
until  the  representative  of  the  legal  title  is  made  defendant.^ 

(2)  Creditors'  Bills, — A  creditor's  bill  abates  on  the  death  of  a 
defendant.*  (See  article  Creditors'  Bills.  And  as  to  abate- 
ment of  suits  in  equity  in  general,  see  supra,  II.,  5,  this  article.) 

s.  Suits  in  Admiralty. — See  article  Admiralty,  vol.  i,  p.  290. 

2.  Death  of  One  of  Several  Defendants— tf.  In  General. — ^llie 
death  of  one  of  several  defendants  in  a  joint  cause  of  action  does 
not,  as  a  general  rule,  abate  the  action,  which  survives  against  the 
remaining  defendants.'  But  although  the  whole  action  is  not 
discontinued,  the  action  is  abated  as  to  the  deceased  defendant  i^ 
and  in  the  absence  of  a  statutory  provision  his  representatives 
cannot  be  made  parties.^ 

1.  Wright  v.Phipps,  58  Fed.  Rep.  55a.  an  abatement.    Holmes  v.  Holmes,  2 

a.  Austin  V.Cochran,  3  Bland  (Md.)  Pick.  (Mass.)  23. 

337 ;  German  American  Seminaiy  v.  Before  Berrlee  of  Writ. — If  the  death 

Saenger,  66  Mich.  349;  Jones  v.  Smith,  of  one  of  the  defendants  occurs  before 

Walk.  (Mich.)    115,  where  the  death  the  service  of   the  writ,    the  action 

occurred  between  the  filing  of  the  bill  abates,  as  without  service  the  action 

and  the  return  of  the  execution  thereof,  has  never  been  prpperljr  commenced. 

8.  Newberrjr     v,     Trowbridge,     13  Clark  v.  Helms,  i   Root  (Conn.)  ^86; 

Mich.  263;  Castor  v.  Pace,  24  Ga.  137;  McLaughlin  v,  De  Young,  3  Gill  &  J. 

Coggins  t^.  Flythe,  11^  N.  Car.  274;  (Md.)  4. 

Garrett  v.  Lynch,  44  Ala.  334;  Brown  After  Xnterlocntory  Judgment— AVtif 
V,  Andrews,  i  Barb.  (N.  Y.)  237;  Tork, — Where  one  of  the  defendants 
Treat  v,  Dwinel,  59  Me.  341 ;  Machette  dies  after  interlocutory  judgment,  when 
V.  Magee,  9  Phtla.  (Pa.)  34;  Capel  v,  such  defendant  was  not  a  necessary  or 
Saltonstal,  3  Mod.  349;  Allan  v.  Mc-  even  a  proper  party,  the  action  may 
Lagan,  x  L.  N.  4,  where  the  defendants  proceed  against  the  survivor,  and  an 
were  sued  jointly  and  severally ;  Ter-  order  may  be  made  dropping  the  de- 
rill  V,  Haldane,  15  L.  C.  J.  245,  overrul-  ceased  defendant  out  of  the  case.  Hal- 
inf  Howard  v,  Childs,  9  L.  C.  J.  23.  stead  v,  Cockcroft,  49  How.  Pr.  (N. 

In  an  action  against  two  defendants,  Y.  Super.  Ct.)  343. 

brought  in  the  county  in  which  one  of  4.  Garrett    v.  Lynch,  44  Ala.  334; 

them  resides,  the  death  of  the  defend-  Rupert  v.  Elston,  35  Ala.  79;  Treat  v. 

ant  who  resides  in  such  county  will  not  Dwinel,   C9  Me.  341 ;  Brown  v,  An- 

abate  the  action,  after  the  defendants  drews,  i  Barb.  (N.  Y.)  337;  Hennlne 

have  pleaded  to  the  merits.    The  juris-  v,  Famsworth  ( W.  Va.  1895),  ^3  ^'  ^* 

diction  over  the  other  defendant  will  Rep.  663. 

not  be    divested  by  such    death  any  6.  Henning  v.  Farnsworth  (W.  Va. 

more    than    b^    a  removal   from   the  1895),  33  S.  £.  Rep.  663;  Rupert  v. 

county.     Lewis  v.  Davidson,  51  Tex.  Elston,  35  Ala.  79. 

351.  Kalne. — By  Public  Laws  of  1870^  c* 

letion  against  Admlnlitratora. — An  138,  on  the  death  of  one  of  several  de* 
action  of  devastavit  against  two  joint  fendants,  where  the  cause  of  action 
administrators  is  not  abated  by  the  survives,  such  action  may  be  further 
death  of  one  of  them,  but  by  suggest-  prosecuted  or  defended  by  the  surviv- 
ing the  death  on  the  record  the  ac-  ors  and  the  representatives  of  the  de- 
tion  may  proceed  against  the  survivor,  ceased  parties  jointly ;  but  before  the 
Castor  V,  Pace,  34  &a.  137.  passage  of  this  statute,  the  same  action 

Ooonter-clalm. — If  a  counter-claim  is  could  not  be  continued  against  both  the 
properly  maintainable  in  favor  of  two  survivors  and  the  representatives  of  the 
defendants,  the  death  of  one  of  them  deceased.  Treat  v.  Dwinel,  50  Me.  3^1. 
will  work  no  abatement  thereof.  Moore-  Hew  Tork. — Where  one  of  two  de- 
head  V,  Hyde,  38  Iowa  382.  fendants  died  while  a  resident  of  an- 

WMt  of  Bl^. — The  death  of  a  co-  other  state,  and  no  ancillary  admlnis- 

tenant  in  a  writ  of  right  does  not  cause  tration  had  been  taken  out  in  the  state 
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*.  Pending  Appeal  or  Writ  of  Error.— The  death  of  one 
of  several  appellees  or  defendants  in  error  does  not  abate  an  ap- 
peal or  writ  of  error,  but  on  suggestion  of  the  death  the  cause 
may  be  continued  against  the  survivors.^ 

c.  Actions  ex  Contractu. — ^The  death  of  one  of  several 
defendants  sued  jointly  on  a  contract  abates  the  action  as  to  him, 
and  the  action  cannot  be  revived  against  his  personal  representa^ 


where  the  action  was  brought,  it  was  appeal  to  the  court  for  the  correction 
held  that  the  provision  of  the  Code  of  of  errors,  dies  after  issue  joined  upon 
Civil  Procedure  requiring  the  court  to  the  petition  of  appeal,  and  that  court, 
allow  a  case  to  be  continued  in  event  without  noticing  his  death,  reverses 
of  the  death  of  a  sole  plaintiff  or  de-  the  decision  of  the  chancellor  and 
fendant  had  no  application,  as  the  de-  makes  a  new  decree  against  all  the  re- 
ceased  defendant  was  not  a  sole  defend-  spondents,  such  a  decree  is  not  void; 
ant,  and  that  the  surviving  defendant  and  the  Court  of  Chancery  is  bound  to 
after  his  death  was  alone  within  such  carry  it  into  effect  against  the  surviv- 
provision.  In  such  a  case  the  court  ing  parties,  and  the  representatives  of 
may  refuse  to  continue  the  action  the  decedent  Rogers  v.  Paterson,  4 
against  the  representatives  of  the  de-  Paise  (N.  Y.)  409. 
ceased  on  the  ground  of  laches.  Lyon  w  here  a  decree  is  made  in  the  court 
V,  Park,  III  N.  Y.  350.  for  the  correction  of  errors  against  a 

1.  Prior  V,  Kiso,^  Mo.  303 ;  Clai-  deceased  party,  after  his  death,  the  suit 

borne   v.  Goodloe,  Cooke  (Tenn.)  391 ;  must  be  revived  in  the  Court  of  Chan- 

Dostwick    V.    Williams,    40    III.    113;  eery   against   his  representatives,  be- 

Branharo  v.  Johnson,  6a  Ind.  259.  fore  any  proceedings  can  be    had  to 

Deatli  aft«r  Decree— ^4  r^^anjaj. —  carry  the  decree  into  effect    Rogers 

Where  one  of  the  appellees  died  subse-  v.  Paterson,  4  Paige  (N.  Y.)  409. 
quent  to  the  decree  of  the  court,  the        Vennont. — Where  in  a  trustee  suit 

suit  abated  as  to  him,  and  it  was  ordered  commenced  before  a  justice,  judgment 

that  further  proceedings  in  the  execu-  has  been  rendered  against  the  princi* 

tion  of  the  decree  be  suspended,  in  so  pal  defendant  and  trustee,  and  an  ap- 

far  as  they  affected  his  interest,  until  peal  taken  by  a  claimant,  and  also  a 

the  cause  could  be  revived  against  his  continuance    after  affirmance  of   the 

representative.     Brodie  v.  Watkins,  31  judgment  against  the  principal  defend* 

Ark.  319.  ant,  the  death  of  the  principal  defend- 

JiU^pnent  of  BaverBal  after  Death. —  ant  before  the  next  term,  administra- 
Under  Missouri  Rev.  Stat,  ^  3767,  pro-  tion  on  his  estate  having  been  granted 
viding  that  in  case  of  the  death  of  one  and  commissioners  appointed,  abates 
of  several  appellees  or  defendants  in  the  suit,  under  a  statute  providing  that 
error,  after  errors  assigned,  on  sugges-  where  an  appeal  is  only  by  the  trustee 
tion  of  the  death  the  cause  shall  pro-  or  claimant  the  judgment  against  the 
ceed  against  the  survivors,  a  judgment  defendant  shall  be  affirmed  by  the 
of  reversal  is  binding  on  the  personal  County  Court.  This  provision  of  the 
representative  of  a  deceased  defendant  statute  shows  that  in  such  appeal  the 
in  error,  although  rendered  after  death,  whole  case  is  brought  up,  and  that  in 
and  although  such  representative  is  order  to  hold  the  trustee  chargeable 
not  made  a  party  in  the  appellate  and  have  a  judgment  against  him  there 
court.  He  may  be  a  party  in  the  lower  must  be  a  judgment  rendered  by  the 
court  after  the  cause  is  remanded.  County  Court  against  the  principal  de- 
Prior  V.  Kiso,  96  Mo.  303.  fendant.     No    judgment  can   tie  ren- 

Death  before  Notice  Filed. — Where  it  dered   against   a  party  who  has  died 

appears  that  one  of  the  appellees  died  pending  the  suit;  and  whether  the  ex- 

before  notice  of  the  appeal  was  filed,  a  ecutor  or  administrator  has  been  cited 

motion  to  dismiss  the  appeal  as  to  him  in  or  not,  by  the  present  provisions  of 

will  be  granted.    Shartzer  v.  Love,  40  the   statute   the    suit  must,  after  the 

Cal.  93.  appointment  of  the  commissioners,  be 

Bffeet  of  Deoreo  after  Deatli — New  discontinued.    Dow  v,  Batchelder,  45 

Tork, — If  one  of  the  respondents  in  an  Vt  60. 

836  Volume  V. 


Death  of  Ik/tanAMat,  DBA  TH,  Beatli  «f  OiM  of  Berenl  DefanduLti. 

tives.^  Their  liability  must  be  enforced  by  a  separate  action.^ 
But  the  action  itself  does  not  abate,  and  may  be  continued 
against  the  surviving  defendants.* 

d.  Actions  of  Ejectment.— On  the  death  of  one  of  several 
defendants  in  an  action  of  ejectment,  or  in  the  corresponding 
statutory  action,  the  cause  abates  as  to  him,  but  may  be  continued 
against  the  survivors.* 

1.  Harrison  v.  Kine,  Minor  (Ala.)  S.  Alabama.  —  Harrison  v.  King, 
J64;  Gayle  v,  Agee,  4  Port  (Ala.)  507;  Minor  (Ala.)  364;  Gajle  v.  Agee,  4 
New  Haven,  etc.,  Co.  v.  Hayden,  119  Port.  (Ala.)  507. 

Mass.  361 ;  Lanier  v.  Irvine,  24  Minn.  Connecticut, — Bundy  v,  Williams,  i 

116;   Fowler  v,  Houston,  i  Nev.  469;  Root  (Conn.)  543. 

Fisher  v,  Allen,  36  N.  J.  L.  303;   Mas-  Georgia, — Bullock  v.  King,  48  Ga. 

ten  V.  Blackwell,  8  Hun  (N.  Y.)  313;  550. 

Union  Bank  v,  Mott,  27  N.  Y.  633 ;  Minnesota,  ^-  Lanier  v,   Irvine,  24 

Livermore  v.  Bushnell,  5  Hun  (N.  Y.)  Minn.  116. 

285 ;  DeAgreda  v.  Mantel,  i  Abb.  Pr.  Nevada* — Fowler  v.  Houston,  i  Nev. 

(N.  Y.  Super.  Ct.)  130;  Jones  v.  Keep,  469. 

23  Wis.  45.  New  yersey, — Fisher  v.  Allen,  36  N. 

WlsoonsUi. — An  action  upon  the  bond  J.  L.  203. 

of  a  town  treasurer  against  the  prin-  New  Tork, — Livermore  v.  Bushnell, 

cipal  and  sureties  does  not  abate  upon  5  Hun  (N.  Y.)  285;  Patterson  v.  Cope- 

the  death  of  one  of  the  obligors,  but  land,  52  How.  Pr.  (N.  Y.  Supreme  Ct.) 

should  be  revived  against  the  personal  460. 

representatives.    Cairns  v.  0*Bleness,  Pennsylvania. —  Dingman    v.   Am- 

40  Wis.  469.  sink,  77  Pa.  St.  1 14. 

Temiessae. — Where   in  an  action  of  Texas. — Aldridget'.  MardoflT,  32Tex. 

debt  jointly  against  the  maker  and  in-  204,  an  action  on  a  note  against  the 

dorser  of  a  promissory  note,  the  maker  maker  and  indorser  where  the  maker 

dies,  upon  the  suggestion  of  the  death,  died.     Such  a  case   is  not  within   tite 

and  before  plea  in  abatement  or  motion  provision  of  Paschal's  Dig.  1849,  pro- 

to  dismiss,  the  plaintiff  may  ask  leave  viding  that  no  judgment  shall  be  ren- 

to  revive  against  the  admmistrator  of  dered  against  the  indorser  unless  also 

the  maker,  although,  under  an  honest  rendered  against  his  principal, 

mistake  as  to  his  right,  he  had  at  an  ^  Jay  v.  Stein,  49  Ala.  514. 

earlier  stage  of  the  action  elected  to  In    Kigley    v,  Lee,  Cro.  Jac.   356, 

proceed    against    the   indorser  alone,  which    was    an    action    of    ejectment 

Holland  v,   Harris,  2  Sneed  (Tenn.)  against  a  husband  and  wife,  the  husband 

68.  died  after  verdict,  and  the  question  was 

An  Action  to  Oompai  an  Aeoonnt,  as  whether  the  action  should  abate  or 
distinguished  from  an  action  on  a  joint  stand  against  the  wife.  The  court  de- 
contract,  does  not,  on  the  death  of  one  cided  that  because  it  was  in  the  nature 
of  several  defendants,  where  a  case  for  of  an  action  of  trespass,  and  the  wife 
an  accounting  has  been  shown,  abate  was  charged  for  her  own  part,  the 
as  to  the  deceased  defendant,  but  his  judgment  should  be  entered  against 
executor    or    administrator    may    be  her  alone. 

brought  in.     Halstead  v,  Cockcroft,  40  Joint  and  Beyaral  Demlsa— Verdlot. — 

N.  Y.  Super.  Ct.  519.  In  an  action  of  ejectment  on  a  demise 

PannsylTanla. — Under  Act  of  March  by  the  defendants  to  the  plaintiffs  for  a 
22,  1861,  on  the  death  of  one  of  two  part  of  a  tract  of  land,  and  on  separate 
debtors  sued  jointly,  his  administrators  demises  by  each  of  them  for  an  un- 
may  be  substitutecl  and  the  action  pro-  divided  moiety  of  such  part,  it  is  proper 
ceed  against  ihe  administrators  and  the  to  suggest  the  death  of  one  of  the  de- 
surviving  defendant  jointly.  Dingman  fendants  after  isBue  joined,  and  a  ver- 
V.  Amsink,  77  Pa.  St.  114.  diet  rendered  for  the  plaintiff  for  an 

2.  New  Haven,  etc.,  Co.  v,  Hayden,  undivided  part  of  the  tract  consisting 
119  Mass.  361;  Masten  v.  Blackwell,  8  of  the  joint  demises  is  not  ground  for 
Hun  (N.  Y.)  313;  Jones  v.  Keep,  23  arrest  of  judgment.  Stevenson  v.  How- 
Wis.  45.  ard,  3  Har.  &  J.  (Md.)  554. 
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/.  Other  Actions  ex  Delicto. — It  is  a  general  principle, 
applicable  to  all  actions  ex  delicto^  that  the  death  of  one  of  several 
defendants  does  not  abate  the  action,  which  may  be  continued 
against  the  survivors.^ 

1.  Aettou  of  Trofpait. — At  common  nattdalent  BoproM&teUoiis. — An  ac- 

law  an  action  of  trespass  did  not  abate  tion  against  several  defendants,  to  re- 

on  the  death  of  one  of  several  defend-  cover  damages  for  fraudulent  repre* 

ants,  Spenser  v,  Rutland,  Yelv.  209;  sentations  by  which  the  plaintiff  was 

Leigh  V.  Bargany,  Cro.  Jac.  19 ;  Walsh  induced  to  purchase  certain  stock,  does 

V,  Bishop,  Cro.  Car.  239;  Anonjmous,  not  abate  on  the  death  of  one  of  the 

Cro.  Car.  509;   Rex  v.  Drvden,  Cro.  defendants,  but  the  action  maj  be  sep- 

Car.  574 ;  and  such  is  now  the  general  arated  and  continued  as  two  actions, 

rule»  Gardner  v.  Walker,  22  How.  Pr.  one  against  the  survivors  and  the  other 

(N.  Y.  Supreme  Ct.)  405 ;   Heinmuller  against  the  personal  representative  of 

V.  Gray,  35   N.  Y.  Super.  Ct.  196,  44  the  deceased,  the  defendants  being  lia- 

How.  Pr.  (N.  Y.)  260,  13   Abb.  Pr.  N.  ble  severally  as  well  as  jointly.     Bond 

S.  (N.  Y.)  399,  which   was  an  action  v.  Smith,  4  Hun  (N.  Y.)  48. 

against    the    indemnitors  of  a  sheriff  In  Ashmead  v.  Colby,  26  Conn.  308, 

for  damages  in  trespass  for  taking  the  in  an  action  against  several  for  obtain- 

plaintiffs  goods  under  process  against  ing  money  by  means  of  a  fraudulent 

a  stranger.  conspiracy,  one  of  the  respondents  hav- 

Aotton  of  DettniiA. — An  action  of  det-  ing  died,  but  the  others  having  gone  to 

inue  may  be  continued    against   the  trial  waiving  any  exception  for  failure 

surviving  defendants,  and  under  Ala-  to  make  the  representatives  of  the  de- 

bama  Rev.  Code,  f  2542,   the  action  ceased  parties,  it  was  held  that  there 

cannot  be  revived  against  the  personal  was  no  objection  to  a  decree  that  the 

representatives  of  the  deceased  defend-  surviving  respondents  refund  all   the 

ant,  so  as  to  proceed  against  them  and  money. 

the  survivors  jointly,  but  the  action  An  action  against  several  defendants 

abates  as  to  the  deceased.     Foster  v.  for  certain  misrepresentations  on  their 

Chamberlain,  41  Ala.  158.  part  in   regard  to  contracts  held  by 

lA)iiriM  to  Property — Damages  from  them,  by  means  of  which  the  plaintiffs 

Ereeiion  of  a  Dam, — ^The  death  of  one  were  induced  to  enter  into  an  agree- 

of    several    defendants,  in    an    action  ment  with  the  defendants  for  the  for- 

against  them   for  erecting  a  dam  by  mation  of  a  company  to  control  their 

means  of  which   the  plaintiffs'  mills  property  and  that  of  the  defendants, 

were  obstructed,  does  not  abate  the  ac-  was  held  not  to  abate  on  the  death  of 

tion,  where  it  appears  from  the  plead-  one   of    the    defendants.      Beatty    v, 

ings  that  the  plaintiffs  were  charged  by  Neelon,  9  Ont.  Rep.  385. 

reason  of  their  holding  their  estate  as  Assault  —  Missouri,  —  An      action 

joint  tenants  or  tenants  in  common,  against  a  city  constable  and  the  sure- 

Sumner  v,  Tileston,  4   Pick.  (Mass.)  ties  on  his  official  bond,  for  an  unneces* 

308.  sary    assault    upon    the    plaintiff    in 

New  Tork. — An  action  brought  by  arresting  him,  abates  on  the  death  of 

.a  receiver  of  a  corporation  against  the  the  constable  both  as  to  him  and  as  to 

trustees  for  an  accounting  of  the  assets  his  sureties ;  and  it  has  been  held  that 

of  the  company,  claimed  to  have  been  Missouri    Rev.    Stat.     1889,    §     2196, 

misapplied   by   the  trustees,  does  not  which  provides  that  **when  the  cause 

abate  by  the  death  of  one  of  the  de-  of  action  does  not  survive,  the  action 

fendants,  under  2  Rev.  Stat.,  pp.  447,  shall  abate  only  as    to    the    deceased 

448,  4$   I,  2,  which  provide  that  ac-  parties,  and   shall   continue  as  to  the 

tions  for  wrongs  to  the  property,  rights,  survivors,"  applies  only  where  there 

or  interests  of  another,  may  be  brought  are  surviving    wrongdoers,    and  does 

against    the    representatives    of   tort-  not  apply  to  the  sureties  on  a  bond. 

feasor,  as    in  the  case  of  actions  for  Melvin  v.  Evans,  48  Mo.  App.  421. 

breaches  of  contracts,  except  actions  of  Nonfeasanoe  of  Directors. — An  action 

slander,  assault,  and  certain  other  per-  against   directors  for  failure  to  make 

sonal  injuries.     Pierson  v.  Morgan,  52  an  annual  statement  of  the  amount  and 

Hun  (N.  Y.)  611, 17  Civ.  Pro.  Rep.  (N.  character  of  the  debts  of  the  association 

Y.)  XJ4.  with  which  they  are  connected,  doei 
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/.  Actions  against  Husband  and  Wife— Death  ef  Enebaad. 

— ^Actions  against  a  husband  and  wife  sued  jointly  do  not 
abate  on  the  death  of  the  husband.^  But  in  such  case  the  action 
abates  as  to  the  husband  and  cannot  be  continued  against  his 
representatives.^    And  so  in  suits  in  equity.^ 

Death  efWIft. — ^The  death  of  the  wife,  where  the  demand  is 
against  her,  will  abate  the  action^  or  suit.^ 

g.  Actions  against  Partners.— It  is  a  general  rule  that  an 
action  against  two  or  more  partners  is  not  abated  by  the  death  of 
one  of  them,  but  on  the  suggestion  of  the  death  may  be  continued 
against  the  survivors.*     But  a  judgment  or  decree  rendered 

not  abate  on  the  death  of  one  of  them,  wife  are  defendants,  and  bj  the  death 

and  it  is  optional  with  the  plaintiffs  to  of  the  husband  a  new  interest  arises  to 

bring  in  his  administrator  or  proceed  the  wife,  the  suit  becomes    defectiye 

without  so  doing.    Githers  v.  Clarke,  and  a  supplemental  bill  is  necessary; 

158  Pa.  St.  616,  citing  17  Am.  and  Eng.  but  this  case  was  questioned  in  Mole  v. 

Encjc.  Law  580.  Smith,  Jac.  495.    See  also  Anonymous, 

1.  Crook  V,  TuU,  hi  Mo.  283.     The  3  Salk.  84,  where  it  was  held  that  the 

death  of  the  husband  of    a  tenant  in  suit  would  abate  on  the  death  of  the 

dower    does    not   abate     the    action,  husband,  when  the  death  had  occurred 

Cozens  v.  Long,  3  N.  J.  L.  331.  after  answer. 

A  suit  against  a  husband  and  wife  4.  Archer  v.  Colly,  4   Hen.    &   M. 

for  a  wrong  done  by  the  wife  does  not  (Va.)  410;  Williams  v,  Kent,  15  Wend, 

abate  bj  the  husband's  death,  unless  (N.  Y.)   j6o,    which  was    an    action 

the  wrong  was  committed  by  her  in  against  a  husband  and  wife  for  a  debt 

his     presence    or     by    his     coercion,  contracted  by   the  wife.    New   Tork 

Douge  V,  Pearce,  13  Ala.  127.  Rey  Stat  387,  (   i,  providing  that  an 

AaMrVlt  and  BatteSry. — An  action  for  action  shall  not  abate  by  the  death  of 
an  assault  and  battery,  brought  against  one  of  several  defendants,  applies  only 
a  husband  and  wife  jointly,  does  not  where  the  cause  of  action  sunriyes 
abate  upon  the  death  of  the  husband,  against  the  surviving  defendant, 
under  the  common-law  rule  that  an  0.  Jackson  v.  Rawlins,  2  Vem.  195. 
action  of  tort  against  two  does  not  Where  a  husband  and  wife  were  de- 
abate  on  the  death  of  one  of  them,  fendants  to  bill  praying  accounts 
Baker  v,  BrasHn,  16  R.  I.  635.  against  the  wife,  who  was  Sie  personal 

VJaetiiMiit — ^After  Judgmant. — If,  after  representative  of  plaintiff's  debtor,  on 

judgment  in  ejectment  against  a  man  the  death  of  the  wife  the  husband  is 

and    his  wife,  the    husband  dies,  the  entitled,  the  plaintiff  refusing  to  revive, 

action  does  not  abate,  as  the  execution  to  set  the  cause  down  to  have  the  bill 

of  the  judgment  cannot  operate  on  the  dismissed  with  costs  as  to  him;  for  that 

deceased  defendant.  Norrist;.  Sullivan,  purpose  the  suit  is  not  abated.    Higan 

47  Conn.  4^4.  V,  Morgan,  2  Moll.  417. 

Where  judgment  in  ejectment  is  •.  Crapp  v.  Dodd,  92  Ga.  405 ;  Cun- 
rendered  against  a  husband  and  wife  ningham  v,  Smithson,  12  Leigh  (Va.) 
jointly,  for  land  in  which  the  husband  33;  Hammond  v,  St.  John,  4  Yerg. 
has  a  marital  interest  as  against  her,  on  (Tenn.)  107;  King  v.  Bell,  13  Neb. 
the  death  of  the  husband  pending  an  409,  which  was  an  action  against  part- 
appeal  the  suit  abates  as  to  him.  Wil-  ners  as  saloonkeepers  for  injury  caused 
son  V,  Garagh^,  70  Mo.  517.  by  the  sale  of  liquor  by  them ;  Hess  v, 

S.  Nutz  V,  Reutter,    i   Watts  (Pa.)  Lowrey,  122  Ind.  225,  which  was  an 

339.    See  also  Wilson  v,  Garaghty,  70  action  against  physicians  as  partners 

Mo.  517.  for  unskilful  treatment;  Pope  v,  Briges 

8.  Shelberry  v.  Briggs,  2  Vem.  249;  (Supreme  Ct),  21  N.  Y.  Supp.  7i8, 

Field  V.  Sowle,  4  Russ.  112;  Mole  xk  appeal  dismissed  in   137  N.   Y.  ^i ; 

Smith,  Jac.  495.  Ballance  v,  Samuel,  4  III.  380. 

In  Mole  V.  Smith,  i  Jac.  &  W.  645,  Where  the  deceased  partner  was  one 

it  was  held  that  where  a  husband  and  of  two  assignors  for  the  benefit  of  cred- 
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against  the  deceased  partner  will  be  set  aside.^ 

h.  Suits  in  Equity— <i)  Generally.— TYit  death  of  one  oi 
several  defendants  to  a  suit  in  equity  abates  the  suit  as  to  him  ^ 
but  the  suit  may  proceed  without  revivor  against  the  surviving 
defendants  when  there  are  such  persons  before  the  court  as  make 
it  possible  to  render  a  final  decree  in  the  cause.^  But  where  the 
deceased  defendant  was  a  necessary  party  to  the  determination  of 
the  controversy,  his  death  abates  the  suit.^     See  also  supra^  II.  6. 

(2)  Suits  for  Partition. — A  suit  for  partition  will  not  abate  by 
reason  of  the  death  of  a  party  thereto,  where  all  the  parties  to  be 
affected  by  the  decree  are  already  before  the  court.^ 

• 

iton,  in  an  action  hy  a  creditor  for  a  an  inaolyent  debtor,  one  of  tlie  defend- 

proportionate  share  of  tlie  assigned  es-  ants  died,  the  suit  did  not  abate,  as  his 

tate,  the  death  of  the  assignor  during  rights  and  liabilities  for  all  purposes  of 

an  accounting  before  a  referee  is  not  the  action  survived  to  the  remaining 

ground  for  granting  a  motion  to  sus-  defendants.      Lachaise    v.    Libbj,  13 

pend  the  reference  until  his  represen-  Abb.  Pr.  (N.  Y.  C.  PI.)  6,  ai  How.  Pr. 

tative  can  be    made  a  party,  when  it  (N.  Y.)  362. 

does  not  appear  that  the  deceased  had  Maryland.  —  A  bill  praying  relief 
any  property  in  his  individual  capac-  against  several,  on  the  ground  that  a 
ity.  Pope  V.  Briggs  (Supreme  Ct),  deed  under  which  they  all  claimed  is 
31  N.  Y.  Supp.  718,  appeal  dismissed  fraudulent,  abates  as  to  all  on  the 
in'  137  N.  Y.  631.  death  of  one  of  the  defendants,  unless 
1.  In  an  action  against  a  firm  for  the  bill  is  dismissed  against  the  de- 
specific  performance,  a  decree  ren-  ceased  defendant  or  revived  against  his 
dered  after  the  death  of  one  of  the  representative.  Neale  v,  Hagthrop,  3 
members  of  the  firm,  and  without  the  Bland  (Md.)  551. 

substitution  of  his  heirs,  will  be  reversed  4.  In  Sackett  v.  Giles,  3  Barb.  Ch. 

for  want  of  proper  parties.   Salinger  v.  (N.  Y.)  204,  which  was  a  suit  by  a  wife 

Gunn  (Ark.  1896),  33  S.  W.   Rep.  959.  against  her  husband  for  a  separation 

See  articles  Dbcrbbs;  Judgments.  on  account  of  alleged  cruel  treatment, 

BertTMl  of  Decree— Death   Pendiog  the  assignees  of  the  husband's  interest 

Anneal. — But  where  a  decree  against  in  her  real  estate  having  been   made 

partners  is  reversed  on    appeal,    the  defendants,   it  was    held  that  on  the 

death  of  one  of  the  appellants  against  death  of  the  husband  before  a  decree, 

whom  the  decree  had  been  rendered,  the  wife  having  failed  to  make  out  a 

occurring  pending  the  appeal,  is   not  case  entitling  her  to  a  decree  of  separa- 

ground  for  setting  aside  the  decree  of  tion  had  the  husband  lived,  the  action 

reversal,  as  the  surviving  partner  rep-  abated  as  to  the  other  defendants, 

resents  the  whole  interest,  and  the  ap-  6.  Speck  v.  Pullman  Palace  Car  Co., 

pellee  cannot  complain  of  a  decree  in  i3i   111.  33;  Donnor  v.  Quartermas,  90 

favor  of  the  deceased  party.    Cunning-  Ala.  164,  where  the  defendants  were 

ham  V.  Smithson,  12  Leigh  (Va.)  33.  tenants  in  common,  the  share  of  the 

S.  Breedlove     v.    Stump,     3    Yerg.  deceased  defendant  descending  to  her 

(Tenn.)  257 ;  Miles  v.  Miles,  32  N.  H.  cotenants. 

147,  64  Am.  Dec.  362.  Death  of  Party  Not  Named. — A  peti- 
8.  Lachaise  v,  Libby,  13  Abb.  Pr.  tion  for  partition  against  certain  per- 
(N.  Y.  C.  PI.)  6,  21  How.  Pr.  (N.  Y.)  sons  named  in  the  petition  does  not 
362 ;  Campbell  v,  Mesier,  4  Johns.  Ch.  abate  by  the  death  of  a  person,  inter- 
(N.  Y.)  342;  Rogers  v.  Paterson,  4  ested  but  not  named,  occurring  since 
Paige  (N.  Y.)  409;  Harper  v,  Drake,  the  filing  thereof.  Mitchell  v.  Star- 
14  Iowa  533;  Smith  v,  Ballard,  2  Hayw.  buck,  10  Mass.  5. 
(N.  Car.)  289;  Hall  v.  Clifton,  2  Mc-  Notloe  of  Application  for  OontUmaaot 
Cord  Eq.  (S.  Car.)  88;  Townes  v.  — New  Tor k. — It  is  customary  in  pro- 
Birchett,  12  Leigh  (Va.)  173;  Davies  ceedings  in  partition  to  give  notice  of 
V.  Davies,  9  Ves.  Jr.  461.  an  application  for  an  order  for  a  con- 
Thus  where,  pending  an  action  by  a  tinuance  after  the  death  of  a  defendant, 
copartnership  against  the  assignees  of  but  a  surviving  defendant  who  has  no. 
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^3)  Foreclosure  Proceedings. — Where  a  deceased  defendant  in 
a  foreclosure  proceeding  is  a  necessary  party,  his  death  abates 
the  suit,  until  revived  against  his  representative  or  successor  in 
interest.' 

v.  Death  of  Bote  Pabtibb. — Statutes  providing  that  actions 
shall  not  abate  by  the  death  of  either  party  apply  in  the  case  of 
the  death  of  both  plaintiff  and  defendant.^ 

yi  Death  of  Public  Ofhceb,  a  Pabtt.— The  death  of  a  public 
officer,  during  an  action  by  or  against  him  in  his  official  capacity,  is 
not  ground  for  an  abatement,  as  his  successor  in  office  may  be 
made  a  party.* 

YIL  BvGOBSTnre  the  Death — 1.  In  OeneraL— Where  an  action 
does  not  abate  by  the  death  of  a  party,  the  death  should  be  sug- 
gested on  the  record  by  the  party  desiring  to  proceed  with  the 

Interest   in   the   question,  and  would  Pending    Belinrenoe. — Under  Mary- 

have  no  right  to  resist  the  motion,  is  land  Act  1785,  (    11,    providing   that 

not  entitled  to  such  notice.     Gordon  v.  a  case  referred  shall  be  continued  untU 

Sterling,  13  How.  Pr.  (N.  Y.  Supreme  an  award  is  returned,  the  death  of  both 

Ct.)  405.  parties  to  a  cause  while  it  remains  un- 

Massachusetts. — Formerly  the  death  der  the  rule  of  reference  does  not  abate 

of  one  co-respondent  in  a  petition  for  the  action.     Price  v,  Tyson,  2  Gill  & 

partition  abated  the  process.    Thomas  ].  (Md.)  475. 

V.  Smith,  3  Mass.  479.    But  see  now  Pending  Appeal. — Where,  in  an  action 

Gen.  Stat.,  c.  137,  ^  18.  against  trustees  of  a  corporation  for 

1.  Avery  v.  Jlyerson,  34  Mich.  369,  failure  to  file  a  report,  on  the  death  of 

where  the  deceased  defendant  was  an  the  plaintiff  her  representative  had  been 

assignee  in  bankruptcy,  and  there  was  substituted  and  had  appealed,  the  death 

a  prior  mortgage  on  the  estate  which  of  the  defendant  occurring  thereafter 

he    represented ;   Binkley    v.  Forkner  does  not  abate  the  action,  which  had 

(Ind.  1888),  15  N.  E.  Rep.  343t  where  proceeded  to  judgment  before  the  death 

the  deceased  defendant  was  a  person  of  either  party ;  and  the  appeal  will  not 

claiming  an  interest  in  land  to  which  be  dismissed  on  that  ground.     Carr  v. 

mortgaged  chattels  were  attached.  Risher  (Ct.  App.),  38  N.Y.  St.  Rep.  360. 

But  where  the  deceased  defendant  Laches. — Where,  after  judgment  in  a 
was  a  prior  mortgagee  who  was  not  a  state  court,  rendered  in  1866,  the  de- 
necessary  party  to  the  proceedings  on  fendant  sued  out  a  writ  of  error  from 
his  death,  the  suit  may  proceed  with-  the  United  States  Supreme  Court,  gave 
out  reviving  or  continuing  against  his  bond,  and  had  citation  signed,  but 
successor.  Hancock  v.  Hancock,  33  failed  to  docket  the  case,  on  his  death 
N.  Y.  568.  in  1883,  and   that  of  the  plaintiff  in 

S.  Henderson  v.  Alexander,  3  Ga.  1883,  it  was  held   that  the  action  be- 

81 ;  Hunt  V.  Whitney,  4  Mass.  635 ;  La-  came  inoperative  for  want  of  prosecu- 

chaise  v,  Libby,  31  How.  Pr.  (N.  Y.  tion,  and  was  abated  by  the  death  of  the 

C.  PI.)  363,  where  one  of  several  plain-  parties.    Ruckman  v,  Uemarest,  no  U. 

tiffs  and  one  of  several  defendants  died.  S.  400. 

New  Tork  Code  Civ.  Pro.,   4  757,  8.  The  law  regards  the  name  of  the 

as  amended  bv  Laws  1879,  ^'  543»  P''^*  officer  in  his  official  capacity  and  not 

viding  that  *'in  case  of  the  death  of  a  his  name  as  an  individual,  and  in  the 

sole  plaintiff  or  a  sole  defendant "  the  official  name  are  implied  the  names  of 

action  shall  not  abate  when  the  cause  all  the  successors  to  the  office,  each  one 

of  action  survives,   applies  to  a  case  for  the  time  of  his  term  being  the  real 

where  a  sole  plaintiff  and  a  sole   de-  plaintiff  in  the  action, whether  described 

fendant  have  both  died.     Holsman  v.  by  name  or  not.    Felts  v.  Memphis,  3 

St-  John,  90  N.  Y.  461,  reversing  48  N.  Head  (Tenn.)  650. 

Y.  Super.  Ct.  306;  Greene  v.  Martine,  Death  of  Ckyvernor. — An  action  on  an 

31  Hun  (N.  Y.)  136,  affirmed  in  84  N.  official  bond  in  the  name  of  the  gov- 

Y.  648.  ernor  does  not  abate  by  the  death  of 
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action,^     The  suggestion  may  usually  be  made  by  either  party ,^ 
and  at  any  stage  of  the  proceedings  before  verdict  or  judgment*' 

the  goTemor  pending  the  suit.   Rabun  duuic*  In  Title  Vol  a  tnggeellQa.-^ 

V,  Fowler,  R.  M.  Charlt.  (Ga.)  60.  Where  a  suit  was  instituted  entitled 

Deftthof  OouityTrMunurer. — In  a  pro-  **  William  M.  Loyd  v.  William  Gow- 

ceeding  under  the  New  Tork  Laws  of  ings»"  a  mere  entnr,  at  a  subsequent 

1869,  c.  907,  against  a  county  treasurer,  term,  of  ** Elijah   A.    Loyd,    adminis- 

to  compel  the  application  of  taxes  as  trator   of  the    estate  of  William    'Nf . 

directed  by  law,  on  the  death  of  the  Loyd,  deceased,  v.  William  Go  wings," 

treasurer  pending  proceedings  before  a  with  date,  is  not  a  suggestion  of  the 

referee,  his  successor  in  office  is  prop-  death  of  William  M.  Loyd,  such  as  to 

erly  made  defendant.    Matter  of  Mar-  allow  the  administrator  to  become  a 

▼in  (Supreme  Ct.),  15  N.  Y.  Supp.  500.  party  and  obtain  verdict  and  judgment. 

TlM  IVMaMor  In  Ollloe  and  Vol  tlio  Gowings  v,  Loyd,  4  Tex.  483. 

Idmliilamior  of  the  deceased   officer  Teacaa.-— Under  Texas  O.  £  W.  Dig., 

should   be  substituted.    Edrington   v,  art.  538,  providing  that  **in  all  suits 

Mathews,  30  Ark.  665.  where  the  defendant  may  die  before 

Death  of  Attomey-aoiMral. — At  com-  verdict,  if  the  action  survive,  the  suit 

mon  law  an  action  did  not  abate  by  the  shaU  not  abate  therefor,  but,  upon  a 

death  of  the  attorney-eeneral.     Wal-  suggestion  of  such'death  being  entered 

ler  V.  Hanger,  2  Bulst.  261.  upon   the    record    in    open    court,"  a 

Vew  Tork. — Under  Code  Civ.  Pro.,  scire  facias  may  issue,  a  suggestion  of 
i  766,  which  provides  that  an  action  the  death  of  a  defendant,  or  a  petition 
brought  by  a  public  officer,  or  trustee  on  the  part  of  the  plaintiff  representing 
appointed  by  virtue  of  a  statute,  does  such  fact,  is  necessary  to  authorize  the 
not  abate  on  his  death,  but  the  same  issuance  of  a  scire  facias  against  the 
may  be  continued  by  his  successor,  legal  representatives.  Hanley  v.  Lem- 
where  the  designation**  trustee," as  ap-  mon,  28  Tex.  155. 
plied  to  the  plaintiff  in  the  original  ac-  WiaoonaliL — Rev.  Stat.,  c.  96,  f  2, 
tion,  was  a  mere  descripiio  persoiue^  it  provides  that  in  case  of  the  death  of  a 
is  not  necessary  that  the  term  **  trus-  party  to  a  suit,  whether  plaintiff  or  de- 
tee  **  be*  applied  to  the  name  of  the  fendant,  the  death  of  the  party  shall 
plaintiff's  successor,  as  in  such  a  case  be  suggested  on  the  record,  and  his 
the  provisions  of  the  above  statute  do  executor  or  administrator  may  there- 
not  apply.  People  v.  Donohue  (Su-  upon  appear  and  take  upon  himself  the 
preme  Ct.),  19  N.  Y.  Supp.  36.  prosecution  or  defense  of  the  suit    In 

Yermoiit. — Where  a  tax  collector  be-  such  a  case  no  order  of  the  court  for 

gins  a  trustee's  suit  in  his  own  name,  to  revival  is  necessary,  and  although  the 

collect  delinquent  taxes,  on  his  death  suggestion  has  been  made  by  order  of 

his  administrator  may  be  substituted  the  court,  it  does  not  render  a  subse- 

and  the  action  proceed,  as  the  officer  quent  appearance  of  the  administrator 

sues  in  his  individual  and  not  in  his  of-  irregular.     Moore  v.  Rand,  i  Wis.  24c. 

ficial  capacity.    Smith    tr.    Blair  (Vt.  S.  Stoetzell  v,  Fullerton,  44  111.  108. 

1895),  32  Ati.  Rep.  504.  But    the  representative  of    the  de- 

1.  Judson    V.    Love,    35    Cal.   4^64;  ceased   party  cannot   intrude  himself 

Campbell  v.  West,  93  Cal.  653 ;  Sar-  into  an  action  merely  for  the  purpose 

geant  v.  Rowsey,   89   Mo.   617;   Ap-  of    suggesting  the  defendant's  death, 

pold  V.  Prospect  Bldg.  Assoc.,  37  Md.  without  making  himself  a  party  to  the 

157;   Hendrickson  v.  Herbert,  38  N.  J.  action  for  the  purpose  of  defense,  or 

J,  296;  Taylor  v.  Church,  9  How.  Pr.  other  Intimate  object    In   order  to 

(N.  Y.  C.  PI.)   190;   Flanley  v,  Lem-  suggest  the  death  he  must  be  substi- 

mon,  28  Tex.  155;  Alexander  v.  Bar-  tuted  as  defendant  for  all   purposes, 

field,  6  Tex.  400;   Pinkus  v,  Sturch,  5  Life  Assoc,  of  America  v.  Fassett,  102 

C.  B.  474,  57  fe.  C.  L.  474;  Barnewall  111.  315. 

V,  Sutherland,  9  C.  B.  380,  14  Jur.  720.  8.  Tudson  v.  Love,  35  Cal.  464. 

Onl  BugseslloiL — A  mere  oral  sug-  Where  an  action  does  not  abate  on 

gestion  of  the  plaintiff's  death,  not  en-  the  death  of  the  plaintiff,  the  suggestion 

tered  or  acted  on,  is  not  sufficient  to  and  proof  of  the  death  may  be  made 

prevent    the    abatement   of   the    suit,  after  the  close  of  the  testimony  at  the 

f  ope  «•  Irby,  57  Ala.  105.  trial,  and  the  executor  may  then  be 
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S.  AUvre  to  Snggeit — a.  Generally. — ^When  a  statute  allows 
the  suggestion  of  the  death  of  a  party  and  a  continuance  of  the 
action,  the  failure  to  make  the  suggestion  will  invalidate  any 
judgment  subsequently  rendered.^ 

b.  Laches. — Although  a  statute  declares  that  an  action  shall 
not  abate  by  the  death  of  a  party,  the  court  may  nevertheless 
exercise  a  legal  discretion  in  regard  to  granting  a  continuance, 
and  may  deny  an  application  therefor  on  the  ground  of  inexcusa^ 
ble  laches,  or  where  irreparable  injury  would  otherwise  result.^ 

mftde  a  partj  without  having  the  testi-  Wli«r»  tli«  AotUm  dOM  Vol  BunrlT*.^ 

monj  repeated ;  the  object  of  the  law  Where  an  action  does  not  survive,  it 

being  merelv  to  have  a  partj  to  the  abates  bj  the  death  of  a  party  without 

action  at  tHe  verdict  and   judgment,  anj  suggestion  ofsuch  death,  although  it 

Meade  v,  Rutledge,  iz  Tex.  44.  is  not  improper  for  the  court  to  enter 

Befloire  Anneal  TakMi. — The  death  of  a  formal  order   declaring  the    action 

a  partj  occurring  before    an    appeal  abated;  but  such  an  entiy  would  be 

taken  may  be  shown  in  the  Supreme  nothing  more  than  evidence  of  the  fact 

Court.    Judson  v.  Love,  35  Cal.  464.  that  the  action  had  abated,  and  would 

1.  Gowings  V.    Loyd,  4    Tex.  483;  not  constitute  the  abatement  thereof* 

Yonne  v.  Inckens,  45  Miss.  553;  Burke  Meese  v.  Fond  du  Lac,  48  Wis.  333. 

V,  Stokely,  65  N.  Car.  569;  Sargeant  v.  2.  Lyon  v.  Park,  iii  N.  Y.  35a    In 

Rowsey,  89  Mo.  617 ;  Appold  v.  Pros-  this    case  the   action   had    not    been 

pect  Bldg.  Assoc.,  37  Md.  457.    But  brought  until   the    expiration  of    the 

see  infra^  VIII.  i.  statutory  limitation   had   been   nearly 

Paflure  to  make  the  suggestion  can-  reached,  the  order  to  file  securities  for 

not  be  taken  advantage  of  where  the  costs  having  been  made  eight  years  be- 

surviving  defendant  has   not    availed  fore  the  motion  for  a  continuance,  which 

herself  of  this  irregularity,  but  has  vol-  order  had  not  been  complied  with ;  and 

untarlly  joined  in  a  demurrer,  and  her-  the  death  of   the  defendant    had  oc- 

self  suggested  the  death  in  her  joinder,  curred  three  and  a  half  years  before 

Cozens  v.  Long,  3  N.  J.  L.  331.  the  motion  for  a  continuance,  it  beinr 

Okio^ —  In  an  action  on  a  joint  con-  apparent  that  the  plaintiff  had  waited 

tract,  where  one  of  the  defendants  dies  until  the    parties    and    the  witnesses 

before  judgment,  the  failure  to  suggest  against  him  were  dead  before  attempt- 

the  death  and  make  the  representatives  ing  to  proceed  with  the  action.     Under 

parties  does  not  render  a  judgment  in  such  circumstances  the  motion  for  a 

the  action  void,  but  voidable  merely,  continuance  was  denied. 

And  such  a  judgment  is  not  even  void-  But  in  Green  v,  Martine,  3i  Hun  (N. 

able  by  the  other  defendants,  because,  Y.)  136,  affirmed  in  84  N.  Y.  6^8,  it 

although  erroneous,  it  cannot  be  prej  -  was    held    that    the  provision  of  the 

udlcial  to  them.    Swasey  v.  Antram,  Neiv   Tork  Code  Civ.    Pro.,  %   757, 

34  Ohio  St.  87.  that  "  in  case  of  the  death  of  a  sole 

Deatli    alter   Yerdlct— /  Hi  not  s, —  plaintiff  or  a  sole  defendant,  if  the  cause 

Where  the  plaintiff  died  after  a  verdict  of  action  survives  or    continues,   the 

in  his  favor  in  an  action  of  trespass,  and  court  must,   upon  a  motion,  allow  or 

pending  a  motion  for  a  new   trial,  a  compel  the  action  to  be   continued/* 

judgment  rendered  as  of  the  same  term  requires  the  continuance  of  the  action 

as  tne  verdict  is  not  void  because  of  a  by  the  court   without  regard   to  the 

failure  to  suggest  the  death,  as  in  such  question  whether  or  not  the  applicant 

a  case  the  error  is  immaterial.   Bunker  has  been  guilty  of  laches  in  making  the 

V.  Green,  48  III.  343.  motion. 

Deatli    befbre    Declaration    Filed. —  Nortli  Oarollna. — If  the  executors  of 

In  a  suit  by  two  as  partners,  where  the  the  deceased  plaintiff  fail  to  act  within 

declaration  is  filed  in  the  name  of  one  two  terms  after  his  death,  the  action 

of  them  as  survivor,  the  death  of  the  will  abate.    Witherington  v.  Williams, 

other  partner  sufficiently  appears  with-  Tayl.  (N.  Car.)  134.    See  also  Anony- 

out  an  entry   thereof  on  the  record,  mous,  3  Hayw.  (N.  Car.)  66. 

Baldwin  V.  Stebbins,  Minor  (AUu)  180.  Tenneaaee.^ Under    Code,    4   9848, 
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S.  BfTeot  of  Suggeftion. — The  suggestion  of  the  death  is  prima 
facie  evidence  of  such  death,  and  unless  controverted  by  the  op- 
posing party  no  further  proof  will  be  required.^  The  presump- 
tion is  that  the  suggestion  is  true ;  ^  but  where  it  clearly  appears 
to  the  court  that  the  suggestion  was  not  based  on  actual  knowl- 
edge, the  suggestion  may  be  disregarded  and  judgment  rendered 
as  if  the  suggestion  had  not  been  made.^ 

DMth  Heed  Hot  be  Pleaded. — The  suggestion  of  the  death  is  sufficient, 
and  the  fact  need  not  be  pleaded.^ 

providing  that  no  suit  shall  abate  or  as  to  the  course  to  be  pursued  when  the 

discontinue  for  the    death    of    either  court  is  of  the  opinion  that  the  sugges- 

party  until  the  second  term  after  the  tion  is   not    founded    on    good   faith, 

death  has  been  suggested  and  proved,  Green,    P.,   said:  '* There    is   another 

it  has  been  held  that  the  right  to  re-  preliminarj  question  raised  in  this  case 

yival  continues  during  the  whole  of  the  necessary  to  be  disposed  of  before  ex- 

second  term,  and  that  no  order  of  abate-  amining  into  the  merits  of  the  cause ; 

ment  can  be  made  at  such  term,  al-  that  is :  Did  the  court  err  in  rendering 

though    the    practice    was    otherwise  any  decision  in  this  cause  on  the  5th  of 

under  the  Act  of   1875.      Crouch  v.  October,  1869,  after  the  suggestion  of 

Happer,  5  Lea  (Tenn.)  171.  the  death  of  the   complainants  by  the 

1.  Stebbins  v.  Duncan,  108  U.  S.  32  ;  defendants?    When  this  suggestion  was 

Glenn  v.  Clapp,  11  Gill  &  J.  (Md.)  i;  made,  the  cause  had  been  pending  up- 

Miller   v.  Koger,  9   Humph.  (Tenn.)  wards  of  thirty -six  years.     As  a  reason 

331 ;  Stimpson  V.  Seventh  Circuit  Judge,  for  proceeding  to  render  a  decree  in 

41  Mich.  3.  favor  of  the  plaintiffs,  after  such  sug- 

Informal  BnggMtion. — But  a  mere  in-  gestion  of  their  death,  the  court  below, 

formal  suggestion  of  the   death  is  not  in  its  decree,  says,  *  that  the  court  is  of 

sufficient  unless  admitted   and   proved,  opinion    that    the    proof  is    not   suf- 

Settle   V,   Settle,    10  Humph.  (Tenn.)  ficient  to  prove  the  death  of  complain- 

474 ;  or  unless  the  court  is  satisfied  that  ants ;  and  the  same  comes  too  late,  and 

it    is  true,  Young  v.  Officer,  7  Yerg.  is  made  for   the  purposes  of  delay,  it 

(Tenn.)  137.  being  made  at  the  time  the  papers  were 

Amending  Deolaratlon  Unneoesflary. —  offered  to  the  court  for  final  decree.' 

The  suggestion  of  the  death  upon  the  The  original   practice,  in   case  of  the 

record    is    enough,   if    undisputed,   to  death  of  the   plaintiff   in   a   chancery 

have    all    the    proceedings    construed  cause,  was  for  his  representatives  to 

with  it  without  amending  the  declara-  file  a  bill  of  review ;  now  the  cause  may 

tion.     But  the  latter  proceedings  must  be  revived  without  such  a  bill  by  statu- 

be     properly    entitled.     Sttmpson     v,  tory  provisions.    The  plaintiff's  repre- 

Seventh  Circuit  Judge,  41  Mich.  3.  sentatives  are  interested  in  seeing  that 

Bnggeatlon  Put  in  Issue. — Where  the  no  decree  is  entered  in  his  favor  after 

fact  of    the  death  is   put  in   issue,  it  his  death.     And  it  is  therefore  usual 

should,  like  any  other  issue,  be  left  to  for   such  representatives  to    have  his 

the  jury.  Fowler  z'. Houston,  i  Nev.469.  death  suggested,  and  the  cause  revived 

Where  the  suggestion  of  the  deatn  In  their  name.     Still   the  court  would 

of  the  plaintiff  has   been  put  in  issue  permit  the  defendant    to   suggest  the 

and  found    in  the   negative,  the  action  plaintiff's  death,  if  satisfied  such  sug- 

will  be  dismissed ;  but  if  it  afterwards  gestion   is  made    truthfully   and  bona 

appears  that  the  death  occurred  as  sug-  fide.     But  in  this  as  in  all  other  mat- 

gested,  the  cause  may  be  reinstated  on  ters,  the  court  will  not  permit  such  ac- 

motion.     In  such  a  case  the  verdict  of  tion    when  its  object   is   not   to  have 

the  jury  cannot  be  deemed  of   such  proper  parties  before    the  court,  but 

force  as  to  exclude  the  truth,  and,  by  simply  to   produce  delay.     The  court 

binding  the  deceased   as  if  he  had  been  below  seems,  for  reasons   which  were 

alive,  defeat  the  rights  of  his  succession,  doubtless  satisfactory,  to  have  regarded 

Armstrong  v.  Nixon,  16  Tex.  610.  the  suggestion  as  made   in   ba'd  faith, 

S.  Armstrong  t;.  Nixon,  16  Tex.  610.  and  merely  for  the  purposes  of  delay.'' 

8.  Gillespie  v.  Bailey,  12  W.  Va.  70.  4.  Cutts  r.  Haskins,  11  Mass.  56. 

In  this  caaCy  in  ditcussing  the  question  The  suggestion  of  the  death  of  one 
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4.  Snbfleqnent  Proceedings. — Where,  after  sue^gestion  of  the 
death,  it  is  necessary  that  the  representations  of  the  deceased  be 
made  parties,  the  cause  cannot  proceed  until  such  persons  have 
appeared.^  And  any  other  statutory  conditions  must  be  com- 
plied with.^  And  where  the  necessary  steps  are  not  taken  within 
a  reasonable  time  the  court  may  dismiss  the  suit  for  want  of 
prosecution. • 

vm  Pboceduse  whsk  Actioh  Abates— 1.  Objections  —  How 
Baised. — When  the  death  of  a  party  passes  unnoticed,  and  judg- 
ment is  rendered  in  the  action,  it  is  too  late  to  object  on  appeal 
that  the  action  abated  by  the  death.^    And  so,  where  the  adminis- 

of  two  defendants  to  a  scire  facias  to  S.)  43;  Alexander  v.  Barfield,  6  Tex. 

revive  a  judgment,  is  equivalent  to  a  400. 

dismissal  as  to  such  defendant.   David-  Yermoiit. — Where  the  cause  of  action 

son  V,  A  Word,  3  Ind.  i.  survives  upon  the  suggestion  of  either 

A  suggestion    at   one    term  of  the  party,  no  executor    or  administrator 

death  of  a  party  cannot  be  pleaded  in  having  been   appointed,  the  cause  is 

abatement  at  a  subsequent  term,  as  the  continued  of  course  until  one  is  ap- 

record  is  an  estoppel.   Gaines  v.  Conn,  pointed;  and  when  such  appointment 

3  Dana  (Ky.)  331.  has    been    made,  the  survi'Hng  partj 

1.  Murpnj  V.  Redmond,  46  Mo.  317.  may  compel  an  appearance  by  scire 

Tennessee, — In  general,  an  action  is  facias,  or  in  default  of  an  appearance 

abated    at   the  second  term  afler  the  obtain  judgment  against  the  estate  of 

death  has  occurred,  where  no  adminis-  the  deceased  party.     An  administrator 

trator  has  appeared  and  asked    for  a  or    executor    cannot    be    cited    in    to 

revival,  but  on  the  appearance  of  the  maintain  or  defend  a  suit  if  a  term  of 

administrator  the  suit  may  t>e  revived,  court  has  elapsed  in  which  he  could 

although  more  than    two  terms  have  have  been  cited.      Tyler  v,  Whitney,  8 

elapsed  since  the    death.    Young    v.  Vt.  26. 

Officer,  7   Yerg.   (Tenn.)   137,  a  case  On  the  death  of  a  party  it  is  in  the 

on  appeal.  discretion  of  the  court  to  say  how  long 

S.  Prior  V.  Kiso,  96  Mo.  303.  the  action  shall  be  continued  to  await 

minols. — In  attachment  proceedings,  the  appointment  of  an  administrator; 

after  suggesting  the  death  of  the  plain-  and  where  an  action  was  dismissed  be- 

tiff,  it  is  error  to  proceed  to  judgment  cause  of  unwarrantable  delay  in  such 

without  issuing  a  scire  facias  against  appointment,  the  appellate  court  refused 

the  defendant,   and   giving  notice   as  to  examine  the  question.    Treasurer  v. 

provided   by  Rev.  Laws  1833,    p.  91.  Raymond,  16  Vt.  364. 

Singleton  v.  Wofford,  4  111.  576.  4.  Danforth  v.  Danforth,  iii  111.  236; 

Tannaasee. — Where  an  action  is  sus-  Life  Assoc,  of  America  v.  Fassett,  xos 

pended  by  the  death  of  a  party,  and  111.  315;  Stoetzell  v,  Fullerton,  44  HI. 

such  death  is  suggested  on  the  record,  108;  Crook  t;.TulI,  11 1  Mo.  383;  Blum 

no   proceeding  can  be    had    for    two  v.  Goldman,  66  Tex.  621.      See  supra^ 

terms  thereafter.      Evens  v,  Jackson,  i  VII.  2.  a. 

Overt.  (Tenn.)  237;  Cobb  v,  Conway,  Judgment  on  Appeal. — Where  a  judg- 

I  Overt.  (Tenn.)  294.  ment    on    appeal   has    been    affirmed 

Yarmont. — On  the  decease  of  either  notwithstanding  the  death  of  the  de- 
party  in  a  suit  pending,  where  the  fendant,  the  court  having  had  no  notice 
cause  of  action  survives,  the  executor  of  such  death,  judgment  will  not  be 
or  administrator  must  enter  at  the  next  disturbed  by  the  court  of  last  resort,  as 
term  of  the  court  after  his  appointment,  such  action  would  be  the  exercise  of 
or  there  will  be  an  abandonment  of  the  original  jurisdiction,  there  being  no 
suit.  If  the  administrator  fails  to  appear  evidence  of  error  on  the  record.  Out- 
at  the  next  term,  his  neglect  is  ipso  law  v.  Cherry,  88  Tenn.  367. 
fticio  an  abandonment  of  the  suit,  and  In  Spalding  v,  Wathen,7  Bush  (Ky.) 
is,  so  far  as  he  is  concerned,  a  discon-  659,  an  appeal  was  prosecuted  to  me 
tlnuance.    Tyler  v.  Whitney,  8  Vt.  26.  court  of   appeals   after   the    death  of 

8.  Barribeau  v.  Brant,  17'  How.  (U.  the   appellant,  without  knowledge  of 
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trator  of  a  deceased  defendant  has  appeared  and  proceeded  with  the 
action,  it  is  too  late  for  objection  on  the  part  of  the  plaintiff.^ 

2.  Stipulation  apdnit  Abatement. — A  stipulation  between  the 
parties  that  the  action  shall  not  abate  by  the  death  of  the  plain- 
tiff or  defendant  pending  further  proceedings,  is  binding  on 
them  ;  ^  nor  is  such  a  stipulation  against  public  policy.' 

Kay  be  impofad  by  Oourt. — ^The  court  has  authority  to  impose  such 
a  condition  * 

S.  Equity  Practice. — See  article  Revivor. 

IX.  JuBOMEVT  OB  DscBSE  AREB  SxATH — 1.  In  Oenozal. — See 
articles  Decrees;  Judgments. 

his    death,  and   the   judgment    below  court  will  not  enforce  an  agreement 

reversed,  and  the  court  held  that  its  contrary  to  express  statute  or  in   con- 

judgment  of  reversal  was  not  void,  but  travention     of    public    policj.      Cos 

binding,  and  said  that,  "  where  a  plain-  v.  New  York  Cent.,  etc.,  R.  Co.,  ^ 

tiff  dies  pending  his  suit,  his  death  maj  N.  Y.  415.    But  in  this  case  it    was 

be  pleaded  in  al>atement,  but  the  de-  questioned  whether  a  bare  agreement 

fendant  maj  waive  such  plea,  and  per-  between  the  parties,  not  made  in  a 

mit  the  cause  to  be  tried  upon  its  merits,  pending  litigation  or  with  the  sanction 

without  revivor."  of  the  court,  that  an  existing  cause  of 

notion  to   IMimlM   on    AppoaL — If  action  which  abates  on  the  death  of 

the   plaintiff  in  an   action,  where  the  one  of  the  parties  shall  survive,  could 

cause  of  action  does  not  survive,  dies  be  enforced. 

while  the  suit  is  pending  in  the  trial  Wndlng   imtU   Final   J^tdgmoat, — A 

court,  and  his  administrator  enters  and  stipulation  on  the  part  of  the  defendant's 

prosecutes  the  action,  no  motion  to  dis-  counsel,  as  a  condition  to  continuing 

miss  having  been  filed  in  the  trial  court,  the  cause  to  the  next  circuit,  that  the 

such  motion  cannot  be  made  for  the  first  action  shall  not  abate  by  the  death  of 

time  in  the  appellate  court.  The  objec-  the  plaintiff  before  final  judgment,  and 

tion  is  not  analogous  to  that  for  want  that  anj  verdict  and  juagment  maj  be 

of  jurisdiction.  Danat;.  Lull,  3i  Vt.  383.  regarded  as  rendered  in  the  plaintiff's 

1.  Roberts  v,  Marsen,  33  Hun  (N.  lifetime,  continues  in  force  until  final 

Y.)  486.    In  this  case    the    adminis-  judgment,  although  in  the  meantime  a 

trator  of  a  sole  defendant  in  an  action  verdict  and  judgment  in  the  plaintiff's 

of  replevin  appeared    and    proceeded  favor  may  have  been  set  aside.    Cox 

with  the  trial.  v.  New  York  Cent.,  etc.,  R.  Co.,  63 

Kanaaa. — Where  irregular  proceed-  N.  Y.  415. 

ings  are  had  in  a  case  after  the  death  8.  Cox  v.  New  York  Cent.,  etc,  R. 

of  the  plaintiff,  any  person  interested  Co.,  63  N.  Y.  415. 

adversely  to  such  proceedings  may  have  4.  Cox  v.  New  York  Cent.,  etc.,  R. 

the  same  set  aside  and  annulled  by  a  Co.,  63  N.  Y.  415. 

motion  made  to  the  court,  upon  proper  In  Ames  v.  Webbers,  10  Wend.  (N. 

notice  being  given  to  those  who  are  in-  Y.)  576,  which  was  an  action  in  tort 

terested  therein.    Green  v.  McMurtry,  for  an  escape,  the  court,  in  putting  off 

ao  Kan.  189.  the  trial  of  the  cause  on  the  appUca- 

S.  Garlington    v.    Clutton,     i    Call  tion  of  the  defendant,  on  account  of 

(Va.)  520;  Cox  V.  New  York  Cent.,  the  absence  of  material  witnesses,  re- 

etc.,  R.  Co.,  63  N.  Y.  415.  quired  the  defendant's  counsel  to  stip- 

A  stipulation  made  by  the  defendant's  ulate,  as  a  condition  of  granting  the 

counsel  on  an  application  to  postpone  application,  that  the  action  should  not 

the  trial,  that  in  case  of  the  death  of  abate  if  the  defendant  should  die  before 

the  plaintiff  before  final  judgment  the  the  next  circuit,  it  appearing  that  he 

cause  of  action  should  survive,  and  any  was  then  afflicted  with  a  mortal  mal- 

verdict  or  judgment  be  regarded  as  if  ady.    The  death  of  the  defendant  oc- 

rendered  in  the  plaintiff 's  lifetime,  is  curring  before  judgment,  the  suit  was 

proper.    In  such  a  case  the  maxim,  proceeded  with  against   the   deceased 

Modus  et  conventio  vincunt  legem^  ap-  defendant,  and  a  writ  of  error  brought 

plies,  except  to  the  restriction  that  the  thereon  by  his  executors  was  quashed. 
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2.  Where  Death  Ooonn  pending  Delay  by  Conrt. — When  the  Judg- 
ment or  decree  has  been  delayed  by  act  of  the  court,  the  parties 
will  not  be  prejudiced  thereby,  and  the  death  of  the  plaintiff  or 
defendant  occurring  during  such  delay  will  not  prevent  the  entry 
of  the  judgment  or  decree.* 

X.  Appeal  ob  Wbtt  op  Bbbob  aptbb  Death.— See  articles 
Appeals,  vol.  2,  p.  i ;  Error,  Writ  of. 

XL  CiYiL'  Death  op  a  Pabtt. — ^At  common  law,  the  civil  death 
of  a  party  to  an  action  had  the  same  effect  as  natural  death,  and 
the  whole  action  abated ; '  and  it  has  been  held  in  New  York^  un- 
der a  statute  declaring  that  a  sentence  of  imprisonment  shall  sus- 
pend the  civil  rights  of  the  party,  that  an  action  is  abated 
when  one  of  the  parties  thereto  is  sentenced  to  imprisonment  for  a 
term  of  years.^  But  by  the  modem  practice  process  served  upon 
a  party  confined  in  prison  is  reg^ular  ;^  and  where  a  plaintiff  is  sen- 
tenced to  imprisonment  after  issue  joined,  the  defendant  may 
continue  the  action  and  take  judgment  by  default.^ 

1.  Clay  V,  Smith,  3  Pet  (U.  S.)  411 ;  term  letf  thftn  for  life  suspends  kU  the 

PeriT  V,  Wilson,  7  Mass.  393 ;  Teneick  civil  rights  of  the  person  so  sentenced, 

V,  Fiagg,  39  N.J.  L.  25;  Diefendorf  v.  and  forfeits  all  public  offices  and  all 

House,  9  How.  Pr.  (N.  Y.  Supreme  priyate  trusts,  authority,  or  power,  dur- 

Ct.)  243;  Crawford  v.  Wilson,  4  Barb,  ing  the  term   of  such  imprisonment. 

(N.  Y.)   504;     Cumber    v.  Wane,   i  (Id.,  419.)    These  provisions  undoubt- 

Stra.  436;  Tooker  v,  Beaufort,  i   Burr,  edlj  deprive  a  person  sentenced  to  a 

146;  Trelawnj  V.  Bishop  of  Winches-  state  prison,  either  for  life  or    for  a 

ter,  I  Burr.  326.  term  of /ears,  of  all  rights  as  a  pktin- 

Delay  by  Referees. — A  dela^  bj  the  tifP  in  an  action,  but  they  do  not  free 

referees  in  making  and  delivering  their  him  from  all  liability  as  a  defendant  in 

report  cannot  be  deemed  a  delay  of  the  an  action.    He  does  not  thereby  ac- 

court.    Kissam  v.  Hamilton,  20  How.  quire    immunity    from  the  claims  of 

Pr.  (N.  Y.  Supreme  Ct.)  360.  private  individuals,  or  the  necessities  of 

S.  Graham  v.  Adams,  2  jfohns.  Cas.  public  justice.     The  statute  suspends 

(N.  Y.)  408.  his  rights  alone,  and  not  the  rights  of 

8.  O'Brien  v,  Hagan,  i   Duer  (N.  others  against  him.    Though  he  may 

Y.)  664.  not  sue  he  may  be  sued,  and  the  suit 

€.  Davis  v.  Duffie,  3  Keyes  (N.  Y.)  may  be  prosecuted  to  judgment  against 

606,  affirming^  Bosw.  (N.  Y.)  619;  him.    (Davis  v.  Duffie,  8  Bosw.  (N.  Y.) 

Phelps  v.  Phelps,  7  Paige  (N.  Y.)  15a  619,  affirmed  in  3  Keyes  (N.  Y.)  606.) 

ImpirliOBed  Debtor. — An  imprisoned  And,  In  general,  he  is  subject  to  be 

debtor  is  equally   subject  to  be  sued  proceeded  against    in  all  the   modes 

and  prosecuted  to  judgment,  and  to  be  prescribed  by  law  to  enforce  civil  rem- 

proceeded  against   in    all  the  modes  edies,  as  if  he  were  at  large.     (Morris 

prescribed    by    law    to  enforce   civil  v.  Walsh,  14  Abb.  Pr.  (N.  Y.  Super, 

remedies,  as  if  he  were  at  large.  Morris  Ct )  387.)    If  the  defendant,  by  reason 

V.  Walsh,  14  Abb.  Pr.  (N.  Y.  Super,  of  his  situation,  is  deprived  of  a  meri- 

Ct)  387.  torious  defense,  the  court   may,  on  a 

0.  Bonnell  v,  Rome,  etc.,  R.  Co.,  12  proper   application  after    his  release, 

Hun  (N.  Y.)  ai8,  /imi/fW  O'Brien  v.  open  the  default  and  vacate  the  judg- 

Hagan,  i  Duer  (N.  Y.)  064.     In  this  ment,  when  it  can  be  done  without 

case    Smith,    }.,    said  :  "  The    statute  prejudice  to  the  rights  of  the  adverse 

provides  that  a  person  sentenced  to  party.    (See  Phelps  v,  Phelps,  7  Paige 

imprisonment    in    a  state  prison  for  (N.   Y.)   150.)     But   the    proceedings 

life   shall    be     deemed    civilly    dead  against  him  will  not  be  set  aside  as 

(2  Rev.  SUt.,  701,  $  20),  and  that  a  irr^^lar.    (Phelps  v.  Phelps,  7  Paige 

sentence  of  such  imprisonment  for  a  (N.  Y.)  150.)" 
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L  Iktboductobt. — At  common  law  no  action  lay  for  death 
caused  by  the  wrongful  act  or  neglect  of  another.  Beginning  with 
Lord  CampbelFs  Act,  statutes  have  been  passed  in  England, 
Canada,  and  all  the  States,  giving  such  a  right  of  action.  These 
statutes,  in  general,  give  a  civil  action  for  damages  to  the  heirs 
or  personal  representatives  of  the  deceased ;  but  in  Massachusetts^ 
in  certain  cases,  as  formerly  in  Maine  and  New  Hampshire^  the 
remedy  is  by  indictment  for  the  recovery  of  a  fine.  In  the  follow- 
ing article,  these  two  methods  of  recovery  have  been  treated  sepa- 
rately, and  for  more  convenient  reference  the  questions  arising 
under  admiralty  practice  have  been  gathered  together  under  the 
head  of  Admiralty  Jurisdiction. 

n.  FOBX  OP  Agtioh. — When  the  statute  giving  a  right  of 
action  for  death,  caused  by  the  wrongful  act  or  neglect  of  another, 
fails  to  provide  a  special  remedy,  such  right  may  be  enforced  by 
any  appropriate  common-law  action.^ 

1.  Union  R.,  etc.,  Co.  v,  Shacklet,  pasBeneers,  by  the  personal  representa- 

119  111.  233.  tives  of  the  deceased,  may  properly  be 

▲otton  ex  OontrMtn. — Under  New  brought  on  contract.  The  statute 
Tork  Laws  of  1849,  c.  256,  (f  i  and  2,  defining  the  claim  of  the  personal  rep- 
providing  for  damages  for  death  caused  resentatives  to  be  founded  on  the  loss 
bj  the  wrongful  act  of  any  agent,  of  property  brings  the  case  within  the 
engineer,  conductor,  or  other  person  in  rules  allowing  a  waiver  of  tort  and  a 
the  employ  of  any  company  or  person,  suit  on  contract.  Doedt  v,  Wiswall,  15 
an  action  against  a  common  carrier  of  Kow.  Pr.  (N.  Y.  Supreme  Ct)  ia8. 
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IZL  JonrssB  of  Acnoirs — Soit  by  Ateiaift»tar. — In  an  action 
by  an  administrator,  a  count  alleging  that  the  intestate  was  in- 
jured by  the  negligence  of  the  defendant,  and  demanding  dam- 
ages for  the  pain  and  expense  caused  thereby,  may  be  joined  with 
a  count  demanding  damages  for  the  benefit  of  the  next  of  Idn  of 
the  deceased,  for  death  resulting  from  the  negligence  of  the 
defendant.^ 

Salt  by  Pwmt. — But  an  action  brought  by  a  father  for  the  death 
of  his  minor  child  cannot  be  joined  with  an  action  for  his  own 
personal  injuries  resulting  from  the  same  accident.^ 

HtgllgraM  «f  D«tadMit  aad  Iti  8«rvmiiii. — A  complaint  may 
charge  in  one  count  that  death  resulted  from  the  negligence  of 
the  defendant,  and  in  another  count  that  it  was  caused  by  the 
defendant  through  its  employees,  when  but  one  cause  of  action  is 
stated.'  But  should  two  causes  of  action  be  stated,  the  plaintiff 
will  be  required  to  set  up  both  properly,  or  elect  which  he  will 
retain  for  trial.* 

Thus,  a  claim  that  the  defendant,  a  Widow  Bvliig  Unr  HorMlf  and  ddldren. 
ferry  company,  agreed  for  hire  to  carrj  — So  the  claims  of  a  widow  suing  in 
the  plaintiff's  intestate  safely  across  the  her  representative  and  individual  ca- 
river,  and  that  the  breach  of  the  con-  pacities,  and  as  tutrix  for  her  minor 
tract  consisted  in  managing  the  feny  children,  may  properly  be  joined  in 
boat  with  "  want  of  skill  and  care,  and  one  suit ;  as  m  such  an  action  a  judg- 
with  negligence,"  was  held  sufficient  to  ment  final  and  conclusive  as  to  all  par- 
support  an  action  on  the  contract,  ties  maybe  rendered.  Clairain  v.  West- 
Doedt  V.  Wiswall,  15  How.  Pr.  (N.  Y.  em  Union  Tel.  Co., 40  La.  Ann.  178. 
Supreme  Ct.)  138.  ]Ilajol]id«r  and  How  Cored. — ^An  ac- 

Aetion   in  Sam. — Under  Minnesota  tion  by  an  administrator,  for  damages 

Comp.  Stat.  647,  an  action  for  wrong-  resulting    to  his  intestate  before   his 

fully  causing  the  death  of  a  person  may  death,  cannot  be  joined  in  one  count 

be  maintained  aeainst  a  steamboat  by  with  an  action  for  damages   under  a 

name,  instead  of  against  the  owners,  statute  for  the  benefit  o?  the  minor 

agents,  or    consignees.    Boutiller    v,  children   of  the  deceased.      Daley  r. 

Steamboat  Milwaukee,  8  Minn.  97.  Boston,  etc.,   R.  Co.,  147  Mass.   lox, 

1.  Preston  v,  St.  Johnsbury,  etc.,  R.  holding,    however,  that  where  such  a 

Co.,  64  Vt.  380.  joinder  has  been  made,  and  the  statu- 

Such  causes  of  action  are  of  the  same  tory  cause  of  action  imperfectly  stated, 

character ;  have  reference  to  the  same  the  plaintiff  may  amend  his  declaration 

alleged  negligence  of  the  defendant;  so  as  to  properly  state  such  cause  of 

are  admitted  by  the  same  general  plea,  action,  and  then,  the  actions  being  im- 

and  supported  by  the  same  evidence,  properly  joined,  strike  out  his  original 

save  on  the  question  of  damages ;  they  count. 

reauire  the  same  judgment,  and  must  hie  S.  Cincinnati,  etc.,  R.  Co.  v.  Chester, 

enforced   in   the   names  of   the  same  57  Ind.  397. 

party,  namely,  the  personal  representa-  8.  Brownell  v.  Pacific  R.  Co.,  47  Mo. 

tives  of  the  deceased.    Such  a  joinder  339,  where   the  same  cause  of  action 

may  be  had,  although  the  plaintiff  does  was  stated  in  different  ways  in  order  to 

not  sue  in  the  same  right  in  both  cases,  meet  the  evidence. 

Ranney  v.  St.  Johnsbury,  etc.,  R.  Co.,  4.  Reed  v.  Northeastern  R.  Co.,  37 

64  Vt.  377.  S.  Car.  43,  where  the  plaintiff  stated 

Oontrary  Bvle  in  Kontnoky. — It  was  separate  causes  of  action  by  alleging 

held,  however,  in  Louisville,  etc.,  R.  Co.  that   the  defendant  was  negligent  in 

V,   Kellem   (Supreme  Ct.),  13  Ky.  L.  leaving  open  certain  switches,  and  that 

Rep.  338,  that   under    the  Kentucky  the  defendant's  engineer  was  negligent 

practice  such  causes  of  action  could  not  in  running  his  train  at  a  greatly  exoes* 

be  joined.  sive  rate  of  speed. 
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joiiidsr  of  AetioDi  in  a  Biiiglo  Goomt. — A  count  containing  allega- 
tions charging  several  distinct  breaches  of  duty,  each  constituting 
an  independent  cause  of  action,  improperly  joins  such  causes  of 
action.^  But  where,  as  is  frequently  the  case,  the  general  chat^e 
of  negligence  is  predicated  on  several  different  acts,  either  of  com- 
mission or  omission,  such  acts  do  not  necessarily  constitute 
separate  causes  of  action,  and  need  not  be  pleaded  in  separate 
counts.* 

IV.  Pabtis»— 1.  Who  may  Sue— a.  In  General. — As  the  right 

.of  action  for  injuries  resulting  in  death  is  entirely  statutory,  such 

action  must,  as  a  rule,  be  brought  in  the  name  of  the  person  or 

persons  to  whom  the  right  is  given  by  the  statutes  of  the  state 

where  the  injury  occurred.^ 

1.  Highland  Ave.,  etc.,  R.  Co.  v.  Du-  Iowa, — A  petition  in  an  action  for 
senberrjr,  94  Ala.  413 ;  in  that  case  a  personal  injury  resulting  in  death 
count  contained  allegations  attributing  ought  not  to  be  divided  into  counts, 
the  death  of  the  intestate  successively  and  an  order  directing  such  a  division 
to  (i)  the  gross  negligence  of  the  fore-  is  generally  improper.  Hammer  v. 
man  In  charge  or  control  of  certain  Chicago,  etc.,  R.  Co.,  61  Iowa  56^  10 
hand  cars;    (2)  to  the  negligence  of  Am.  &  Eng.  R.  Cas.  773. 

some  person  or  persons  in  charge  or  8.  Nashville',  etc.,  R.  Co.  v,  Spraj- 

control    of   the  running,    moving,  or  berrj,8  Bazt.  (Tenn.)  341 ;  Wooden  v. 

operatine  of  one  of  such  hand  cars;  (3)  Western  New  York,  etc.,  R.  Co.,  136 

to  the  defective  and  worn  condition  of  N.  Y.  10;  Usher  i;.  West  Jersey  R.  Co., 

one  or  both  of  the  hand  cars,  which  136  Pa.  St.  306;  North  Pennsylvania 

condition  had  arisen  from,  or  had  not  R.  Co.  v.  Robinson,  44  Pa.  St.  175; 

been   discovered  owing  to,  the  negli-  Oates  v.  Union  Pac.  R.  Co.,  iojl  Mo. 

gence  of  the  defendant;  and  (4)  to  the  514;  Cincinnati,  etc.,  R.  Co.  v,  Adam 

negligence  of  some  person  or  persons  (Ky.  1890),  13  S.  W.  Rep.  428. 

in  the  service  or  employ  of  the  defend-  Ck>n8tmetion  of  Statute. — Where    a 

ant,  who  had  the  superintendency  of  statute  giving  right  of  action  to  the 

the  moving  of  such  cars,  while  in  the  widow  and  children  of  the  deceased, 

exercise   of  his  authority.    The  court  provides  that  any  one  of  the   parties 

held  that  none  of  the  specifications  of  entitled  to  damages  may  bring  an  action 

negligence   could    be  stricken  out  or  for  the  benefit  of  all,  either  the  widow 

disregarded    as    surplusage,    for  each  or  any  of  the  children  of  the  deceased 

was  an  essential    part  of  the    action;  may  sue  for  the  benefit  of  all.    Texas, 

nor  could  the  various  allegations  be  etc.,  R.  Co.  v.  Berry,  67  Tex.  238. 

treated  as  several  independent  counts  Action  In  Foreign  State— Lex  Loel.— 

which  might  be  pleaded  separately.  The  New  Jersey  statute  provides  that 

2.  Smith  V,  Missouri  Pac.  R.  Co.,  56  *' every  such  action  shall  be  brought  by 
Fed.  Rep.  458,  holding  that  in  such  a  and  in  the  name  of  the  personal  repre- 
case  it  is  the  common  and  correct  sentatives  of  such  deceased  person,  for 
practice  to  set  forth  in  the  same  count  the  exclusive  benefit  of  the  widow  and 
all  the  concurrent  acts  which  are  re-  next  of  kin,"  and  under  such  statute  a 
lied  on  to  establish  the  general  charge  widow  cannot  sue  in  the  courts  of 
of  negligence.  Pennsylvania  in  her  own  name  upon  a 

More  tlian  One  Oonnt  Improper — New  cause  of  action  arising  in  New  Jersey. 
Tork. — A  cause  of  action  for  negli-  In  such  actions,  the  question  as  to  who 
gence  resulting  in  death  should  gener-  may  sue  is  not  a  matter  of  form  merely, 
ally  be  stated  in  one  count  in  the  com-  but  of  right,  and  the  remedy  must  fol- 
plaint,  and  the  plaintiff*  will  not  be  low  the  law  of  the  right,  and  is  there- 
allowed  to  use  several  counts  for  the  fore  not  determinable  by  the  law  of  the 
same  cause  of  action,  varying  them  as  form.  Usher  v.  West  Jersey  R.  Co., 
to   form    and    manner    of  statement.  136  Pa.  St.  306. 

Dickins  v.  New  York  Cent.  R.  Co.,  13  Dependents  of  Doooaaod—Lots  of  tv9- 

How.  Pr.  (N.  Y.  Supreme  Ct.)  238.  port.— Where  a  sUtute  declares  that  in 
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b.  Personal    Representatives — nw  e«Mna  Bai*.— Where 

the  statute  of  a  state  provides  that  an  action  for  the  death  of  a 
person,  killed  by  the  wrongful  act  or  negligence  of  another,  shall 
be  brought  by  the  personal  representative  of  the  deceased,  no 
person  other  than  a  personal  representative  can  sue  in  such  a 
case  where  death  occurred  within  the  state,^  unless  the  action  is 
brought  by  another  in  the  name  of  the  personal  representative.^ 
97  im^Uflfttion. — When  the  statute  provides  that  the  right  of 
action  shall  survive  without  giving  another  right  of  action  for  the 
death,  such  action  must  be  brought  by  the  personal  representa- 
tive,^  unless  otherwise  provided  by  statute  * 

case  the  deceased  leaves  no  husband,  be  brought  bj  the  father ;  It  must  be 

wife,  or  minor  children,  those  depend-  brought  bj  the  executor  or  administra- 

ent  upon  him  maj  sue,  the  mother  and  tor.     Scheffler  v.  Minneapolis,  etc.,  R. 

minor   sisters  and   nieces,    being    de-  Co^  33  Minn.  I3<;. 

pendent  upon  the  decedent,  are  proper  Deoeated   a   llarrled   Woman. — ^The 

parties;  but  not  adult  sisters,  though  personal    representative    must  sue  al- 

thej  also   were  supported  bj  the  de-  though    the  deceased   was  a   married 

ceased.    Duval  v.  Hunt,  34  Fla.  85.  woman,  and  the  action  should  not  be 

Bepacnaat  BtatatM.— By  the  Wash-  brought  bjr  her  husband,  as  thequestion 

ingion  Code  Civ.  Pro.,  f  703,  it  is  pro-  whether  or  not  the  deceased  was  sui 

vided  that  an  action  for  death  bj  wrong-  juris  is  immaterial.  South,etc.,AIabama 

ful  act  maj  be  brought  bj  the  personal  R.  Co.  t;.  Sullivan,  59  Ala.  273.    But  the 

representatives  of  the  decedent,  but  bj  husband  maj  sue  as  executor.   Dimmej 

section  138  of  the  same  code  it  is  de-  v.  Wheeling,  etc.,  R.  Co.,  37  W.  Va.  53. 

clared  that  such  an  action  maj  be  pros-  SaprMentatlT*    lleraly    a    Nominal 

ecuted  by  the  heirs  or  personal  repre-  Party. — Where  the  statute  provides  that 

sentatives  of  the  decedent.    As  section  the  damages  shall  inure  to  the  hus- 

138  is  a  later  enactment  of  the  legis-  band,    wife    or    children  of    the    de- 

lature,  it  has  been  held  to  have  repealed  ceased,  the  executor  or  administrator 

section  703,  which  is  repugnant  thereto,  is  merely  a  nominal  plaintiff  suing  for 

Dahl  V,  Tibbals,  5  Wash.  359.  their  benefit.    Kansas  Pac.  R.  Co.  v. 

1.  Selma,  etc.,  R.  Co.  v.  Lacej,  49  Miller,  3  Colo.  443. 
Ga.  X06;  Kramer  v.  San  Francisco  No  Bz  Offlcio  Bight  to  Sue. — An  ad- 
Market  St.  R.  Co.,  35  Cal.  435 ;  Little  ministrator  in  such  cases  derives  his 
Rock,  etc.,  R.  Co.  v.  Townsend,  41  authority  solely  from  the  statute,  and 
Ark.  383 ;  Dimmer  v.  Wheeling,  etc.,  he  has  no  ex  officio  right  to  sue.  Hous- 
R.  Co.,  37  W.  Va.  33 ;  Chicago  v.  ton,  etc.,  R.  Co.  v.  Hook,  60  Tex.  403. 
Major,  18  111.  349;  Nash  v.  Tousley,  38  AotloninBom. — In  A/fiiff^jo/atheper- 
Minn.  5;  Wilson  v.Bumstead,  13  Neb.  sonal  representative  is  the  proper  par- 
i;  Ryall  v.  Kennedy,  40  N.  Y.  Super,  ty  plaintiff  in  an  action  in  rem  against 
Ct.  347 ;  Lampman  v*  Gainsborough  a  steamboat,  under  Minn.  Comp.  Stat. 
Tp.,  17  Ont.  Rep.  191.  610.     Boutiller  v.  Steamboat  Milwau- 

FatlMT  oaanot  Bne. — Under  the  Ala-  kee,  8  Minn.  97. 

bama  Code  of  1866,  ^  3590-3593,  an  S.  Westcott  v.  Central  Vermont  R. 

action  for  the  death  of  a  minor  son  Co.,  61  Vt.  438;  Whiton   v.   Chicago, 

employed  by  another  with  the  consent  etc.,  R.  Co.,  31  Wis.  305;  Woodward  v, 

of  the  father,  when  such  death  is  caused  Chicago,  etc.,  R.  Co.,  23  Wis.  400;  At- 

by  the  negligence  of  a  servant,  must  be  chison  v.  Twine,  9  Kan.  353 ;  Limekill- 

brought  by  the  representatives  of  the  er  v.  Hannibal,  etc.,  R.  Co.,  33  Kan.  83, 

deceased,  as  provided   bv  the  statute,  19  Am.  &  Eng.  R.  Cas.  184. 

and  cannot  be  brought  by  the  father.  8.  Soule  v.  New  York,  etc.,  R.  Co., 

Williams  v.  South,  etc.,  Alabama  R.  34  Conn.  575;  Flatley  v.  Memphis,  etc., 

Co.,  91  Ala.  635.  R.  Co.,  9  Heisk.  (Tenn.)  330;  Bledsoe 

So,  under  Minnesota  Gen.  Stat,  of  T^  Stokes,  i  Baxt  (Tenn.)  314. 

1878,  c.  77,  $  3,  an  action  for  the  negli-  4.  Books  v,  Danville    Borough,  95 

gent  killing  of  an  infant  child  cannot  Pa.  St.  158. 
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So»  also,  when  the  statute  fails  to  provide  by  whom  the  action 
may  be  brought,  or  provides  merely  that  the  action  may  be  main- 
tained in  any  case  where  the  deceased,  if  living,  might  have  main- 
tained it,  it  must  be  brought  by,  and  in  the  name  of,  the  personal 
representative ;  ^  and  where  the  statute  provides  that  merely  com- 
pensatory damages  may  be  received,  the  action  must  be  brought 
by  the  personal  representative  * 

Wbon  BeprefentotlTe  oaanot  Sue. — Where  the  right  of  action  is 
given  first  to  the  widow  or  next  of  kin,  the  personal  representa- 
tive cannot  sue.* 

The  Term  ''  Penonal  BeprefentotlTe "  has  been  uniformly  held  to 
mean  the  executor  or  administrator  of  the  deceased,  and  not  to 
include  the  next  of  kin.* 

1.  Qjiln  V.  Moore,  15  N.  Y.  433.  Chicago  v.  Major,  18  III.  349;  Toledo, 

FUliure  to  Prorlde  Who  BhaU  8ne. —  etc.,  R.  Co.  v.  Reeves,  8  Ind.  App.  667; 

Under  a  statute  giving  the  right  of  re-  Boutiller  v.   Steamboat  Milwaukee,  8 

covery  to  the  heirs  at  law  of  an  em-  Minn.  97;   Illinois    Cent.    R.   Co.  v» 

plojee,  as  if  such  employee  had  not  Hunter,  70  Miss.  471;   Woodward  v, 

been  in  the  service  of  the  defendant,  but  Chicago,  etc.,   R.  Co.,    33   Wis.  405; 

failing  to  provide  by  whom  the  action  Hagen  v,  Kean,  3   Dill.  (U.  S.)  134; 

should  be  brought,  it  was  held  that  the  Sanord  v.  Drew,  3  Duer  (N.  Y.)  632. 

action  should  be  brought  In' the  personal  In  the  case  last  cited,  Duer,  J.,  said: 

representative,  because  of  such  a  provi-  **  There  is  another  objection  raised  bj 

sion  in  a  former  statute  to  which  the  the  demurrer,  to  which  it  is  now  proper 

latter  statute  was  held  to  refer.   Stewart  to  advert.     It  is  that  the  plaintiff,  as 

V.  Louisville,  etc.,  R.  Co.,  83  Ala.  493.  administrator,  has  not  a  legal  capacity 

Under  a  General  Statutory  Provision,  to  sue ;  doubtless  meaning  that  if  the 

— Indiana  Code,  ^  37,  provides  that  an  action  is  maintainable  at  all,  it  should 

action   for  damages   for    causing    the  be  brought  in  the  name  of  the  widow 

death  of  a  child  must  be  brought  by  and  next  of  kin,  if  such  there  are,  as 

the  father,  or,  in  case  of  his  death  or  the  real  parties  in  interest.     But  I  agree 

desertion,  by   the   mother,  or  by   the  with  the  counsel  of  the  plaintiff  that 

guardian   for  his  ward.     It  has  been  the  words  *  personal  representatives,* 

held   that   where  there   is   no  father,  in  their  proper  legal  signification,  refer 

mother  or  guardian,  an  administrator  to  those   who  represent  the  personal 

may  sue  under  the  general  provision  of  estate  of  the  deceased ;  in  other  words, 

the  code,  section   784,  allowing  suits  to    executors  or    administrators,    and 

by  administrators  where  the  deceased  that  there  are  no  reasons  for  attribut- 

might    have    maintained    the    action,  ing  a  different  meaning  to  the  words 

Pittsburg,  etc.,  R.  Co.  v,  Vining,   37  in  the  statute  upon  which  this  action  is 

Ind.  j;i3.  founded.     On    the    contrary,    as    the 

S.  This  is  so  although  a  general  statu-  power  of  distributing  the  amount  re- 

tory  provision  apply  mg  to  all  actions  covered,  to  the  widow  or  next  of  kin,  is 

for  death   declares   that  such   actions  not  given  to  the  court,  it  is  only  to  the 

may  be  brought  by  the  widow,  heirs,  executor  or  administrator  that  it  can 

or  personal  representative  of  the  de-  properly  belong.    The  damages,  which 

ceased.    Givens  v.  Kentucky  Cent.  R.  as  a  fund  he  is  bound  to  distribute,  he 

Co.,  89  Ky. 331.  is  entitled  to  receive;  and  to  enable 

8.  BeldingT\  Black  Hills,  etc.,  R.  Co.,  him  to  receive  them,  it  is  in  his  name 

53  Am.  &  Kng.  R.  Cas.  634.  that  the  action  for  their  recovery  must 

But  in  case  the  widow  waives  her  be  brought." 
prior  right  the  representative  may  sue.        Temporary  Administrator. — Where  a 

Webb  V.  Railway  Co.,  88  Tenn.  119.  statute  allows  suit  by  an  administrator, 

4.  Kramer  v.  San  Francisco  Market  a    temporary   administrator  may  sue. 

St.  R.Co.,  35  Cal.  434;  Denver,  etc.,  R.  Louisville,  etc.,  R.  Co.  v,  Chamn,  84 

Co.  V,  Woodward,  4  Colo,  i ;  Western,  Ga.  519;  Houston,  etc.,  R.  Co.  v»  Hook, 

etc.,  R.  Co.  V.  Strong,  53  Ga.  461 ;  60  Tex.  403. 
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ItedfB  Admlalitnion. — The  question  whether  a  foreign  administra- 
tor may  sue  in  the  courts  of  the  state  where  the  injury  occurred, 
depends  largely  on  the  practice  of  the  state  where  the  action  is 
brought.^  But  in  those  cases  which  have  been  decided  on  general 
principles,  uninfluenced  by  any  local  practice,  the  courts  have 
uniformly  held  that  a  foreign  administrator  may  sue  in  the  state 
in  which  the  injury  occurred.* 

Siddnt  Adaiialftmtor  Baiag  far  I^jwiat  BMiiTid  in  AmoUMr  Stato. — ^As  to 
the  propriety  of  allowing  an  administrator  appointed  in  the  state 
in  which  the  action  is  brought  to  sue  in  such  state,  under  the 
statute  of  another  state,  for  injuries  received  in  the  latter  state, 
there  is  some  conflict  of  authority.'     But   the  better  doctrine 

AaeOlary   Admlniftrator.  —  And  an  But  a  foreign  administrator  cannot 

ancillary  administrator  maj  bring  the  sue  where  the  law  of  the  state  whence 

action.     Hartford,  etc.,  R.  Co.  v.  An-  he  derives  his  appointment  prohibits 

drews,  36  Conn.  213;  Lang  v,  Hous-  him  from  maintaining  such  an  action 

ton  St.  R.  Co.,  75  Hun  (N.  Y.)  151  in  his  own  state.    Limekiller  v.  Hanni- 

(under  N.  Y.  Code  Civ.  Pro.,  ^  1902).  bal,  etc.,  R.  Co.,  33  Kan.  83,  19  Am.  & 

BulMLiid  as  Admlniitrator. — If  a  hus-  Eng.  R.  Cas.  184;  Hulbert  v.  Topeka, 

band  becomes  his  wife's  administrator,  34  Fed.  Rep.  510. 

he  may  sue  as  her  personal  represent-  Indiana. — It  has  been  held  that  the 

ative.     Dickins    v.  New  York  Cent,  statute    giving    the    right    of    action 

R.  Co.,  23  N.  Y.  ic8.  should  be  liberally  interpreted  so  as  to 

1.  Maysville  St.  R.,  etc.,  Co.  v.  Mar-  allow  suit  by  a  foreign  administrator, 

vin,  59  Fed.  Rep.  91.  on  the  ground  that  the  statute  was  in- 

In  Kentucky,  under  Gen.  Stat.,  c.  tended  to  give  a  remedy,  not  only  to 
39,  art.  2,  ^§  43, 44,  a  foreign  represent-  the  resident  citizens  of*^  Indiana,  but 
ative  cannot  sue  in  the  courts  of  that  also  to  the  citizens  of  other  states,  in- 
state for  the  death  of  his  decedent  oc-  jured  while  passing  through  or  residing 
curring  there.  Ma^^sville  St.  R.,  etc.,  within  such  state.  Jeffersonville,  etc., 
Co.  V,  Marvin,  59  Fed.  Rep.  91.  R.  Co.  v.  Hendricks,  41  Ind.  48;  Mem- 

In  nilnoia,  under   Rev.  Stat.,  c.  3,  phis,  etc.,   Packet  Co.  v.  Pikey  (Ind. 

$  42,  which  gives  foreign  administara-  1895),  40  N.  E.  Rep.  527. 

tors  the  right  to  sue  to  enforce  claims  8.  In  Ohio  it    has    been    held    that 

of  the  estate,  it  has  been  held  that  a  such  an  action  cannot  be  maintained 

foreign  administrator  may  sue  for  the  where  there  is  nothing  in  the  statute 

death  of  his  intestate  occurring  in  Illi-  under  which  the  action  is  brought  to 

nois.    Wabash,  etc.,  R.  Co.  f.  Shacklet,  indicate  that  it  was  intended  to  operate 

105  111.  364,  12  Am.  &  Eng.  R.  Cas.  166.  beyond  the  limits  of  the  state.     Wood- 

8.  South  Carolina  R.  Co.  v.  Nix,  68  ard  v.  Michigan  Southern,  etc.,  R.  Co., 

Ga.   572.    But  see   South- Western   R.  10  Ohio  St.  121. 

Co.  V.  Paulk,  24  Ga.  356.  In    MlaaoiiTl    such    an     action    has 

Mabraaka. — The  right    conferred    is  been  held  to   have    been    improperly 

enforceable  by   the  administrator,  no  brought  on  the  ground  that  the  statute 

matter  where  he  was  appointed,  and  is  of  the  foreign  state  had  no  extraterri- 

not  limited  to  a  personal  representa-  tprial  force,  and  also  because,  under  the 

tive  appointed  in  the  state.    Missouri  Missouri     statute,    an     administrator 

Pac.  R.  Co.  f;.  Lewis,  24  Neb.  848.  could  not  maintain  an  action  for  per- 

Kanaai. — Where  the  statute  merely  sonal  injuries  to  his  intestate.    Vawter 

declares  that  the  personal  representa-  v.  Missouri  Pac.  R.  Co.,  84  Mo.  679; 

tive  of  one  whose  death  is  caused  by  Oates  v.  Union  Pac.  R.  Co.,  104  Mo. 

the    wrongful    act    of    another    may  514;  Wilson  v.  Tootle,  55  Fed.  Rep.  211. 

maintain  an  action  for  damages  there-  In  New  Tork  the  statutes  have  been 

for,  there  is  nothing  to  show  that  the  more    liberally    interpreted,    and    an 

right  of  action  is  limited  to  residents  of  action  may  be  maintained  therein,  by 

the  state,  and  a  foreign  administrator  an  administrator  appointed  there,  for  a 

may  sue.    Kansas  Pac.  R.  Co.  v.  Cut-  cause    of    action    arising    in    another 

ter,  16  Kan.  568.  state.      Leonard   v,  Columbia  Steam 
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would  seem  to  be  that,  in  the  absence  of  any  statutory  prohibition, 
he  may  so  sue.^ 

Nay.  Co.,  84  N.  Y.  48;  Stallknecht  v.  In  tlM  Fodtral  Oovrti  it  has   been 

Pennsylvania  R.Co.,  13  Hun  (N.Y.)45i.  held  that  the  administrator  could  not 

WaiiaiThUMtttff  —  It  has  been  held  sue,  because  in  such  an  action  he  sued 
that  a  Massachusetts  administrator  as  trustee  for  the  next  of  kin,  and  the 
cannot  sue  in  that  state  under  the  stat-  only  title  which  he  acquired  to  such 
nte  of  another,  but  the  decision  was  trusteeship  was  by  appointment  as  ad- 
based  upon  the  ground  that  there  was  m^istrator  under  the  laws  of  New 
in  Massachusetts  no  statute  giving  a  York,  where  the  action  was  brought, 
right  of  action  similar  to  that  of  the  but  that  the  laws  of  such  state  did  not 
state  under  whose  statute  the  action  confer  upon  the  representatives  of 
was  brought  Richardson  v.  New  deceased  persons  any  power  to  obtain 
York  Cent.,  etc.,  R.  Co.,  98  Mass.  85.  damaees  for    injuries  which  the    de- 

Keatuoky. — In   Bruce  v.  Cincinnati  ceased  received  in  another  state,  result- 

R.  Co.,  83  Ky.  174,  the  court  held  that  ing  in  his  death.    Mackay  v.  New  }er- 

such  an  action  being  territorial  in  its  sey  Cent  R.  Co.,  14  Blatchf.  (U.  S.)  6<. 

nature,  a  right  of  action  accruing  under  1.  Bruce  v,  Cincinnati   R.  Co.,  ^ 

the  statute  of  another  state  could  be  Ky.   174;    Louisville,  etc.,  R.  Co.  v, 

enforced  in  Kentucky  by  an  adminis-  Shivell  (Ky.  1892),  18  S.  W.  Rep.  944; 

trator  appointed    there,  and    further,  Illinois   Cent.  K.  Co.  v,  Crudup,  63 

that  the  fact  that  such  a  right  of  action  Miss.  291 ;  Cincinnati,  etc.,  R.  Co.  v, 

was  purely  statutory  did  not  affect  or  McMuUen,    117    Ind.  439;    Bums    v, 

vKTj  the  principle  on  which  the  ad-  Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 

m in istrator  might  sue.     The  case  ^v^r-  169;    Leonard    v,     Columbia    Steam 

rules  Taylor  v.  Pennsylvania  Co.,  78  Nav.  Co.,  84   N.   Y.  48;   Dennick  v. 

Ky.  348,  in  all  points  where  that  case  New  Jersey  Cent.  R.  Co.,  103  U.  S.  11. 

is  in  conflict  with  the  doctrine  above  In  the   case  last  cited,  Justice  Miller 

laid  down.  reasoned  as  follows  :   ''  The  action  in 

Kanaaa. — In  McCarthy  v.  Chicago,  the  present  case  is  in  the  nature  of 

etc.,  R.  Co.,  18  Kan.  46,  it  was  held  trespass  to  the  person,  always  held  to 

that  such  an  administrator  could  not  be  transitory,  and  the  venue  immate- 

sue  under  the  statute  of  another  state,  rial.  *  •  •  we  do  not    see    how  the 

on  the  ground  of  the  inadvisability  of  fact  that  it  was  a  statutory  right  can 

allowing  such  an  action  under  the  laws  vary  the    principle.    A  party   legally 

of  another  state,  and  the   difficulties  liable  in   New  Jersey  cannot   escape 

which  would  arise  in  regard  to  the  dis-  that  liability  by  going  to  New  York, 

trtbution  of  the  damages  recovered ;  If  the  liability  to  pay  money  was  fixed 

and  also  on  the  ground  that  the  fact  by  the  law  of  the  state  where  the  trans- 

that  at  common   law  no  such  action  action  occurred,  is  it  to  be  said  it  can 

could  be  maintained  differentiates  the  be  enforced   nowhere  else  because  it 

case  from  rights  of  action  founded  on  depended   upon    statute    law  and  not 

the  common  law.  upon   common  law  ?    It  would  be    a 

Iowa. — In  Morris  v,  Chicago,   etc.,  very  dangerous  doctrine  to  establish^ 

R.  Co.,  19  Am.  &  Eng.  R.  Cas.  180,  it  that   in    all    cases  where  the    several 

was  held  that  an  administrator  could  states  have  substituted  the  statute  for 

sue  under  a    foreign  statute    on    the  the  common  law,  the  liability  can  be 

broad  ground  that  where  a  right  of  ac-  enforced'  in   no  other    state  but  that 

tion  accrues  by  virtue  of  a  statute  of  where  the  statute  was  enacted  and  the 

any  state,  such  action,  when  transitory,  transaction    occurred.    The    common 

may  be  maintained  in  any  forum,  and  law  never  prevailed  in  Louisiana,  and 

that  the  venue  is  immaterial.  the  rights  and  remedies  of  her  citizens 

In  miaUilppI,  an   administrator  ap-  depend  upon  her  civil  code.    Can  these 

pointed  in  the  state  where  the  action  rights  be  enforced  or  the  wrongs  of  her 

is  brought  may  sue  under  the  statute  citizens  be  redressed  in  no  other  state 

of  a  foreign   state,  even  though  such  of  the  Union?    The  contrary  has  been 

administrator  would  not  have  had  the  held  in  many  cases.  *  *  *  But  it  is  said 

right  to  sue  had  the  wrong  occurred  in  that,  conceding  that  the  statute  of  the 

the  state  of  his  appointment.     Illinois  state  of  New  Jersey  established  the 

Cent  R.  Co.  v,  unidup,  63  Miss.  291.  liability  of  the  defendant  and  gave  a 
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c.  Widow  of  DECEASEDf — In  some  states  the  statute  provides 
that  the  widow  shall  have  the  first  right  of  action.  In  such  cases 
the  action  must  be  brought  in  her  name,^  unless  she  elect  not  to 
sue.* 

WUov  Vofc  PtrwDAl  BfpnmtetlT*. — The  widow  is  not  a  personal 
representative  within  the  meaning  of  the  statutes.' 

d.  Heirs  of  Deceased.— When  the  statute  provides  that  the 
action  may  be  brought  by  the  widow,  heir,  or  personal  representa- 
tive of  the  deceased,  the  term  "heir"  means  " child  "  and  does 
not  include  parents  or  collateral  relatives.^ 

remedy,  the  right  of  action  is  limited  Ind.  439;  Louisville,  etc^  R.  Co.  v. 
to  a  personal  representative  appointed  Shivell  (Ky.  1892),  18  S.  W.  Rep.  944. 
in  that  state  and  amenable  to  its  juris-  1.  Belding  v.  Black  Hills,  etc.,  R. 
diction.  The  statute  does  not  say  this  Co.,  3  S.  Dak.  369. 
in  terms.  *  Every  such  action  shall  be  Loni alalia. — An  action  for  the  death 
brought  by  and  in  the  names  of  the  of  a  husband  and  father  is  properly 
personal  representatives  of  such  de-  brought  by  the  widow  individually  and 
ceased  person.'  It  may  be  admitted  as  tutrix  for  her  minor  children, 
that  for  the  purpose  of  this  case  the  Curley  v,  Illinois  Cent.  R.  Co.,  40  La. 
words  '  personal  representatives  *  mean  Ann.  810 ;  Clairain  v.  Western  Union 
the  administrator.  The  plaintiff  is,  Tel.  Co.,  40  La.  Ann.  178;  Helm  v. 
then,  the  only  personal  representative  O'Rourke,  46  La.  Ann.  179. 
of  the  deceased  in  existence,  and  the  Keatuoky.  —  Gen.  Stat.  Ky.,  c.  57, 
construction  thus  given  the  statute  is,  ^  3,  which  provides  that  in  case  of 
that  such  a  suit  shall  not  be  brought  death  by  wrongful  act  the  widow  may 
by  her.  This  is  in  direct  contradiction  sue,  has  not  been  repealed  by  the  con- 
of  the  words  of  the  statute.  The  advo-  stitution,  section  241,  providing  that 
cates  of  this  view  interpolate  into  the  in  such  cases  the  action  shall  be  prose- 
statute  what  is  not  there,  by  holding  cuted  by  the  deceased's  personal  repre- 
that  the  personal  representative  must  sentative,  in  cases  where  the  cause  of 
be  one  residing  in  the  state  or  appointed  action  arose  before  the  adoption  of  the 
by  its  authority.  The  statute  says  the  constitution ;  and  in  such  cases  the 
amount  recovered  shall  be  for  the  exclu-  widow  may  still  sue.  Eklmonson  v. 
sive  benefit  of  the  widow  and  next  of  Kentucky  Cent.  R.  Co.  (Ky.  1894),  28 
kin.  Why  not  add  here,  also,  by  con-  S.  W.  Rep.  789 ;  Wright  v.  Wood 
struction,  *  if  they  reside  in  the  state  of  (Ky.  1894),  27  S.  W.  Rep.  979. 
New  Jersey?'  It  is  obvious  that  noth-  8.  Webb  v.  Railway  Co.,  88  Tenn. 
ing  in  the  language  of  the  statute  re-  119. 

quires  such  a  construction.    Indeed,  by  Praiuxnption  of  Elaotlon. — ^The  elec- 

inference,  it  is  opposed  to  it.    The  first  tion  of  the  widow  not  to  sue  will  be 

section  makes  the  liability  of  the  cor-  presumed  when  the  suit  is  prosecuted 

poration  or  person  absolute  where  the  by  the  administrator  without  objection 

death    arises    from    their    negligence,  by  her,  signified  by  bringing  the  suit 

Who  shall  say  that  it  depends  on  the  in  her  own  name  or  otherwise.    Webb 

appointment  of  an  administrator  within  v.  Railway  Co.,  88  Tenn.  119. 

the  state?"    See  also  Chicago,  etc.,  R.  8.  Hagen  v.  Kean,  3  Dill.  (U.  S.) 

Co.  t^.  Doyle,  60  Miss.  977.  124;  Western,  etc.,  R.  Co.  v.  Strong, 

A  Diatinetloii,  however,  should  be  52  Ga.  461. 
made  between  those  cases  in  which  the  4.  Jordan  v,  Cincinnati,  etc.,  R.  Co., 
statutes  of  the  two  states  are  similar  89  Ky.  40 ;  Henning  v.  Louisville 
and  those  in  which  they  are  not  In  Leather  Co.  (Ky.  1889),  12  S.  W.  Rep. 
the  latter  case  it  would  seem  that  the  C50 ;  St.  Louis,  etc.,  R.  Co.  v.  Need- 
administrator  cannot  sue.  Leonard  v.  ham,  52  Fed.  Rep.  371. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  Action  by  Onardlan—TVxaj.— Where 
48 ;  Richardson  v.  New  York  Cent,  a  statute  authorizes  '*  the  heirs,  repre- 
R.  Co.,  98  Mass.  85 ;  Vawter  v.  Mis-  sentatives,  or  relatives  of  deceased  per- 
souri  Pac.  R.  Co.,  84  Mo.  679;  Cin-  sons  to  sue  for  and  recover  damages 
cinnati,  etc.,  R.  Co.  v,  McMuUen,  117  where  the  death  of  such  person  or  per- 
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GhillrtB. — Where  minor  children  have  the  right  to  sue,  the 
action  should  be  brought  by  and  in  the  name  of  the  next  friend.^ 

e.  Parents  of  Deceased. — A  parent  cannot  sue  under  a 
statute  providing  that  the  suit  must  be  by,  or  in  the  name  of,  the 
personal  representative,^  nor  can  a  parent  sue  as  the  heir  of  the 
deceased.' 

JolAt  Aeti0a  by  fbih«r  and  Motlur. — Where  the  statute  gives  the  right 
of  action  to  the  father  and  mother  of  a  deceased  minor  child,  the 
parents  may  sue  jointly,  although  divorced  prior  to  the  time  at 
which  the  right  of  action  accrued.* 

AstioB  by  Mather  Alone. — When  the  right  of  action  is  given  to  the 
mother,  she  may  sue  without  joining  her  husband.^ 

2.  Joinder  of  Parties  Plaintiff — Jobdng  BenefleUriM. —  In  some  of 
the  states  it  is  not  necessary  that  all  persons  interested  in  the 
recovery  be  made  parties  to  the  action.®  In  others  it  is  essential 

sons  has  been  caused  or  occasioned  by  the  parents,  and  also  declaring  that  a 
the  negligence,  culpable  or  wilful  act  wife  deserted  by  her  husband  shall 
of  another,"  a  suit  on  behalf  of  the  have  all  the  rights  of  a  feme  sole 
minor  children  of  the  deceased  may  be  trader,  which  includes  the  right  to  sue, 
brought  by  the  guardian  of  the  estate,  and  also  that  in  case  of  drunkenness 
It  is  immaterial,  under  the  Texas  laws,  or  profligacy  in  the  father  the  mother 
whether  the  suit  is  brought  in  the  name  shall  have  all  rights  over  and  be  sub- 
of  the  guardian  for  his  ward,  or  in  the  ject  to  all  duties  to  the  child,  it  has 
name  of  the  ward  by  his  guardian,  been  held  that  a  married  woman  de- 
Houston,  etc.,  R.  Co.  V.  Bradley,  45  serted  by  her  husband  may  bring  an 
Tex.  171.  action  in  her  own   name  to   recover 

1.  Duval  V,  Hunt,  34  Fla.  8c  damages  for  the  negligent  killing  of 

Action  in  Name  of  State. — Where  the  her  minor  child.     Kerr  v.  Pennsylva- 

action  is  brought  in  the  name  of  the  nia  R.  Co.,  169  Pa.  St.  95. 

state  on  behalf  of  a  minor  for  the  death  MliBiasippl.  —  The   Code  of   1880,  $ 

of  his  parents,  it  is  not  improper  to  in-  1510,  limits  the  right  of  action  to  the 

sert  the  name  of  a  next  friend,  and  it  is  cases  in   which  the  deceased  "left  a 

even    desirable   to   do    so ;   especially  widow  or  child,  or  both,  or  hust>and  or 

where  the  infant  is  too  young  to  make  father ;  *'  and  the  word  **  parent "  used 

an  affidavit.     But  it  is  too  late,  after  in  a  subsequent  portion  of  the  statute, 

verdict,  to  urge  the  objection  that  the  where  it  is  provided   that  the  action 

name  of   a  next  friend   should    have  shall  be  brought  in  the  name  of  such 

been  inserted.    Albert  v.  State,  66  Md.  parent,  must  be  construed  to  mean  the 

325.  father    previously     referred    to;    and 

8.  Williams  v.  South,  etc.,  Alabama  under  such  statute,   a  mother  cannot 

R.  Co.,  91  Ala.  635;   Illinois  Cent.  R.  sue  in  her  own  name  for  the  wrong^l 

Co.  V,  Hunter,  70  Miss.  471;  Goodwin  killing  of  her  minor  child.    Amos  v, 

V,  Nickerson,  17  R.  I.  470;  Holston  v.  Mobile,  etc.,  R.  Co.,  63  Miss.  509. 

Dayton  Coal,  etc.,  Co.  (Tenn.  1895),  33  6.  PannaylTmnia. —  Huntingdon,  etc., 

S.  W.  Rep.  486.     But  a  parent  may  R.,  etc.,  Co.  v.  Decker,  84  Pa.  St.  419. 

sue  as  the  personal  representative  of  the  But  in  an  action  for  the  death  of  a 

deceased.   Nash  v.  Tousley,28  Minn.  5.  father,  it  is  not  error  to  join  all  the 

8.  Kentucky    Cent.   R.   Co.  v.  Mc-  children,  as  the  defendant  cannot  be 

Ginty  (Ky.  1890),  14  S.  W.  Rep.  601.  prejudiced   thereby.     North  Pennsyl- 

4.  Buel  V,  St.   Louis   Transfer  Co.,  ▼aniaR.Co.T\  Robinson,  44  Pa.  St.  175. 

45  Mo.  562.  Action  by  Widow, — And  where  the 

6.  Illinois  Cent.  R.  Co.  v.  Hunter,  70  widow  survives,  the  action  should  be 

Miss.  471.  brought  by  her  alone,  without  joining 

Dasartton   by  Husband. — Under    the  the  minor  children ;  but  when  they  are 

Pennsylvania  statute,  giving  a  right  of  so  joined,  and  no  objection  is  made  in 

action  for  the  death  of  a  minor  cmld  to  the  trial  court,  it  is   not  ground  for 
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that  all  the  beneficiaries  of  the  suit  be  made  parties.^ 

reyenal  in  the  appellate  court.   Phila-  the    Texas   statute    providing  that  an 

delphia,    etc.,  R.  Co.  v,  Conway,  112  action  for  damages  on  account  of  inju- 

Pa.  St.  511.  rles  causing  the  death  of  a  person  shall 

TIrgliila. — Under  Virginia  Code  of  he  brought  for  the  use  of  the  surviving 

1873,  c*   ^45*  ^'^  ^^  action  bv  the  ad-  husband,  wife,  children,  and  parents  of 

ministrator  for    the  homicide  of  the  the  deceased,  an  action  brought  for  the 

intestate,  the  real  beneficiaries    need  benefit  of  the  wife,  when  the  petition 

not  be  made  parties  and  named  in  the  shows  that  the  mother  still  survives, 

declaration.     Harper  v.  Norfolk,  etc.,  cannot  be  maintained  if  the  exception 

R.  Co.,  36  Fed.  Rep.  loa.  to  the  absence  of  necessarj  parties  is 

TaaiiMaM. — In    an    action    bj    the  made  in  time.    Dallas,  etc.,  R.  Co.  v. 

widow,  the  children  are  not  necessarj  Spiker,  59  Tex.  435. 

parties.     The  recover/  inures  to  the  Omitted   Partiea  Hot   PreJndleed. — If 

benefit  of  the  widow  and  children,  and  the  defendant  fails  to  require  all  bene- 

the  court  itself  will  see  to  its  disposi-  ficiaries  to  be  made  parties,  those  not 

tion.    Collins  v.  East  Tennessee,  etc.,  joined  are  not  precluded  bj  a  judgment 

R.  Co.,  9  Heisk.  (Tenn.)  841.  rendered  in  an  action  brought  by  the 

In  KanrlABd  the  action  is  brought  in  other  beneficiaries.    It  is  well  settled 

the  name  of  the  state,  and  it  is  not  that  the  provision  requiring  all  bene- 

necessary  that  all  the  children  of  the  ficiaries  to  be  made  parties,  was  enacted 

deceased  be  joined,  but  those  who  are  for  the  benefit  of  the  defendant.    Ft. 

joined  cannot  complain,  as  thej  cannot  Worth,  etc.,  R.  Co.  v.  Wilson,  85  Tex. 

be  damaged  thereby,  nor  can  the  de-  516;  Nelson  x\  Galveston,  etc.,  R.  Co., 

fendant,  as  he  wilt  not  be  subject  to  78  Tex.  621;  Galveston,  etc.,  R.  Co.  v. 

another  action.     Deford  v.  State,  30  Kutac,  72  Tex.  643,  37  Am.  &  Eng.  R. 

Md.  179.  Cas.  470. 

1.  Axkaasaa. — Under  Mansfield's  Ark.  Ot()ectUm,  How   Tama.  —  Failure  to 

Dig.,  $4  5325,  5236,  fixing  the  liability  mention  in  the  petition  all  the  benefici- 

for  death   by  wrongful  act,  and  pro-  aries  must  generally  be  taken  advan- 

viding  that  every  action  therefor  shall  tage  of  by  special  exception.    Texas, 

be  brought  in  the  name  of  the  personal  etc.,  R.  Co.  v.  Berry,  67  Tex.  238. 

representative  of  the  deceased,  or,  if  Nonjoinder  Af parent  of  Record. — 

there  be  no  personal  representative,  by  If  the  want   of  proper  parties    is  ap- 

the  heirs  at  law,  it  is  necessary  to  join  parent  of    record,  the  defect  can  be 

all  persons  having  an  interest  in  the  reached  by  demurrer.    Galveston,  etc., 

suit,  and  it  is  error  to  omit  a  half-  R.  Co.  v.  Le  Gierse,  51  Tex.  189. 

brother  who  is  entitled  to  a  share  in  And  when  the  record  shows  the  ex* 

the  damages  recovered.   St.  Louis,  etc.,  istence  of  beneficiaries  not  represented 

R.  Co.  v.  r^eedham,  10  U.  S.  App.  339.  in  the  action,  it  is  error  to  allow  judg- 

Tsxaa.-— Oalveston,    etc.,  R.  Co.  v.  ment  in  favor  of  the  plaintiffs.    Galves- 

Le  Gierse,  51  Tex.  189;  Dallas,  etc.,  R.  ton,  etc.,  R.  Co.  v.  Le  Gierse,  51  Tex. 

Co.  V.  Spiker,  59  Tex.  435.    See  Texas,  189. 

etc.,  R.  Co.  V.  Berry,  67  Tex.  238 ;  East  Defect  Apparent  from  Evidence. — 

Line,  etc.,  R.  Co.  t'.  Culberson,  68  Tex.  But    where  the  evidence    shows  that 

664;  Missouri  Pac.  R.  Co.  v,  Henry,  75  there  are  other    relatives    entitled  to 

Tex.  220;  Ft.  Worth,  etc.,   R.  Co.  v,  share  in  the  damages  recovered,  who 

Wilson,  85  Tex.  516.  have  not  been  made  parties,  the  pro- 

Ono  Unr  Benefit  of  All. — If,  however,  ceedings  should   be  arrested   and  the 

some  of  the  parties  fail  or  neglect  to  pleadings  amended,  so  that  the  action 

join  in  the  suit,  any  one  interested  may  may  be  conducted  for  the  benefit  of 

maintain  and  prosecute  it  for  the  bene-  all.     Ft.  Worth,  etc.,  R.  Co.  v.  Wilson, 

fit    of   all.    Houston,  etc.,  R.  Co.  v,  85  Tex.  516. 

Moore,  49  Tex.  31.  Defect  Made  Known  to  Court. — If 
Widow  as  Next  Friend, — Thus  it  is  the  absence  of  an  interested  party  is 
not  error  to  allow  a  widow  to  sue  as  made  known  to  the  court  during  the 
the  next  friend  of  her  children,  as  the  trial,  the  proceedings  should  be  arrest- 
recovery  under  the  statute  is  for  their  ed,  unless  the  petition  is  amended,  so 
benefit.  Houston,  etc.,  R.  Co.  v.  Shaw,  that  the  action  mav  proceed  for  the  use 
3  Tex.  Unrep.  Cas.  553.  of  all  interested.  East  Line,  etc,  R.  Ca 

BwrlTing   Xottitr    Omitted.— Under  tr.  Culberson,  68  Tex.  664. 
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Who  An  Vmmmtj  Pftrdat. — Only  those  persons  who  are  entitled  to 
a  share  in  the  damages,  if  recovered,  need  be  made  parties,^  and 

those  who,  by  compromise  or  otherwise,  have  deprived  them- 
selves, of  all  interest  in  the  action,  need  not  be  joined.^ 

Joindtr  tf  Pirtnto. — ^Where  a  right  of  action  is  given  to  parents  for 
the  death  of  their  child,  the  action  is  properly  brought  in  the 
name  of  both  parents.'  But  such  joinder  is  not^always  necessary,^ 

BfliMit  of  Objoellon  ftnr  Voi^oliidor. —  employer,  it  is  not  necessary  that  all 

Where  the  objection  is   made  at  the  the  next  of  kin  should  be  joined  in  the 

proper    time,    the    action    should     be  action,  but  it  is  sufficient  to  join  such 

arrested  until  the  proper  persons  are  as    have    been    dependent    upon    the 

brought  in,  either  as  actual  parties  or  deceased  for  support ;  and  when  it  ap- 

bjr  including  them  among  the  benefici-  pears  that  a  sister  only  was  dependent, 

aries  by  proper  allegations  in  the  peti-  the  action  may  properly  be  brought  in 

tion.     Missouri  Pac.  R.  Co.  v,  Henry,  her  name  alone.     Daly  v.  New  Jersey 

75  Tex.  220.  Steel,  etc.,  Co.,  155  Mass.  i. 

Claim  Barred  toy  Statato  of  Ltmltatlona.  Marriage  of  Widow  Pending  Suit — 

— It  is  no  answer  to  an  exception   for  Texaa. — Under  Texas  Rev.  Stat.  1252,  if 

want  of  necessary  parties,  to  say  that  a  widow  marries  pending  a  suit  for  her 

the  claim  of  the  omitted    persons  is  son's  death,  the  husband  should    be 

barred  by  the  statute  of  limitations,  as  made    a   party    on   suggestion  of  the 

such  ftict  must  be  shown  in  the  petition,  marriage.    San  Antonio  St.  R.  Co.  v. 

Dallas,  etc.,  R.  Co.  v,  Spiker,  59  Tex.  Cailloutte,  79  Tex.  341. 

435  >  ^^  Worth,  etc.,  R.  Co.  t;.  Wilson,  In   Maryland   the    action    must    be 

85  Tex.  516.  in  the  name  of  the  state,  but  the  state 

1.  Western  Union  Tel.  Co.  v,  Mc-  is  merely  a  formal    party.    State   v. 

Gill,  12  U.  S.  App.  651.  Baltimore,  etc.,  R.  Co.  (Md.  1889),  17 

WIdoww.— Where  by  the  sUtute  the  Atl.  Rep.  88. 

recovery  is  for  the  benefit  of  the  chil-  8.  Houston,  etc.,  R.  Co.  v.  Bradley, 

dren  and  next  of  kin,  a  widower  is  not  45  Tex.  171. 

a  necessary  or  proper  party.    Western  A  widow  who  has  compromised  her 

Union   Tel.   Co.  v.  McGill,  12   U.  S.  claim  is  not  necessarily  a  party   to  a 

App.  651.  suit  on  behalf  of  her  children.     Hous- 

QrandetiUdran. — Under  a  statute  pro-  ton,  etc.,  R.  Co.  v,  Bradley,  45  Tex.  171. 

Tiding  that  the  action  shall  be  for  the  8.  Pennsylvania  R.  Co.  v.  Zebe,  37 

sole  and  exclusive  benefit  of  the  sur-  Pa.  St.  420. 

viving    husband,  wife,  children,    and  Colorado.  —  Either  parent    may  sue 

parents  of  the  deceased,  the  grandchil-  alone  or  both  may  sue  jointly,  and  a 

dren  are  not  necessary  or  proper  parties,  parent  not  joined  may  be  made  a  party 

Dallas  Rapid -Transit  R.  Co.  v.  Elliott,  on  his  or  her  application  at  any  time, 

7  Tex.  Civ.  App.  216.  even  after  judgment,  or  after  review  in 

Father. — Where  a  statute    provides  an  appellate  court;  the  joinder  being 

that  the  action  shall  be  for  <*  the  sole  allowed  for  the  purpose  of  protecting 

and  exclusive  benefit  of  the  surviving  any  interest  which  he  or  she  may  have 

hust>and,   wife,  children,  and  parents"  in  the  judgment.    Pierce  f^.  Conners, 

of  the  deceased,  a  father  living  in  an-  20  Colo.  178. 

other  state,  and  not  dependent  on  the  Texas. — Under  Texas  Rev.  Stat.,  art. 

deceased,  is  not  a  necessary  partj'   to  2903,  providing  that  **  the  action  may  be 

the  action,  where  the  deceased  left  a  brought  by  all  of  the  parties  entitled 

wife  and  children  dependent  on  him  for  thereto,  or  by  any  one  or  more  for  the 

support ;  the  damages  being  clearly  in-  benefit  of  all,"  it  is  proper  that  the 

tended  for  those  only  who  are  injured  father  and  mother  be  joined  in  an  ac- 

by  the  death.     St.  Louis,  etc.,  R.  Co.  tion    for    the    death    of    their    child. 

V.  Taylor,  5  Tex.  Civ.  App.  668.  Texas,  etc.,  R.  Co.  v.  Hall,  83  Tex.  675. 

Under  BmployerB' Liability  Acta.— Un-  4.  Deceased  a  Bastard  Child. — Mis- 

der  Massachusetts  Stat.  1887,  c.  270,  souri  Rev.  Stat.  1889,  $  4425,  provides 

4  a,  giving  a  right  of  action  to  a  widow  that  the  father  and  mother  may  join  in 

and  next  of  kin,  where  an  employee  is  a  suit  for  the  death  of  their  child,  but 

instantly  killed  by  the  negligence  of  his  such  provision  does  not  require  the 
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and  under  some  statutory  provisions  one  parent  may  sue 
alone.* 

3.  Parties  Defendant. — A  defendant  cannot  complain  that  an- 
other person,  not  a  party  to  the  action,  was  also  liable  for  the 
death  of  the  deceased,  and  compel  the  plaintiff  to  make  such  per- 
son  a  party  to  the  action.  Actions  for  death  by  wrongful  act  are 
within  the  rule  permitting  the  plaintiff  to  sue  one  or  more  of  sev- 
eral joint  tort  feasors.*     But  such  a  joinder  is  often  proper.' 

V.  JlJUSDicnov  AHD  VEinrB. — The  right  of  action  given  for  death 
by  wrongful  act  is  a  right  dependent  solely  on  the  statute  of  the 
state ;  Jt>ut  when  the  act  is  done  for  which  the  law  says  the  person 
shall  be  liable,  the  action  by  ^hich  the  remedy  is  to  be  enforced 
is  a  personal  and  not  a  real  action,  transitory  and  not  local,  and  the 
defendant  will  beheld  liable  in  any  court  to  whose  jurisdiction  he 
can  be  subjected  by  personal  process  or  by  voluntary  appearance.^ 

joinder  of  the  father  when  the  deceased  fails    to    show  that  any  net  earnings 

was  a  bastard,  as  the  mother  only  has  have  been  made  by   the  receiver,  the 

a  right  of  action  in  such  a  case.     Mar-  receiver,  although  not  a  necessary  party, 

shall  t'.Wabash  R.  Co.,  Z2o  Mo.  275.  is  a  proper  party  to  the  action.     Dal- 

DMartloii  by  Hnaband. — Where  the  las  Consol.  Traction  R.  Co.  v.  Harley 

husband  has  abandoned  his  wife  and  (Tex.  Civ.  App.  1895),  31  S.  W.  Rep.  73. 

ceased  to  support  her,  it  would  seem  4.  Dennick  t>.  Central  R.  Co.,  103  U. 

that  she  might  sue  alone  for  the  death  S.  11. 

of  her  child  on  whom  she  was  depend-  The  action  may  be  brought  in  any 

ent  for    support.    Missouri    Pac.    R.  court  which   has    jurisdiction  of  the 

Co.  x\  Henry,  75  Tex.  220.  action  and    can  obtain  jurisdiction  of 

1.  In  Colorado  the   joinder    of    the  the  defendant.     Robinson  v.  Oceanic 

father  and  mother  is  permissive  but  Steam  Nav.  Co.,  112  N.  Y.  315;  Boyce 

not  imperative,  and  either  party  may  v.  Wabash  R.  Co.,  63  Iowa  70,  23  Am. 

sue    alone.      Pierce    v.    Conners,    20  &  Eng.  R.  Cas.  172.    See  also  Central 

Colo.  178,  holding  that  in  such  a  case  R.  Co.  v,  Swint,  73  Ga.  651,  26  Am.  & 

the  nonjoinder  is  material  only  to  the  Eng.  R.  Cas.  482;  Nashville,  etc.,  R. 

parents   themselves,  and  that  the  de-  Co.  v.  Sprayberry,  8  Baxt.  (Tenn.)  341. 

fendant  cannot  be  prejudiced  by  such  Oomlty. — Although  the  statutes  giv- 

a  nonjoinder,  as  he  cannot  be  subjected  ing  damages  for  death  by  wrongful  act 

to  a  second  suit.  have  no  extraterritorial  force,  yet  the 

8.  Hoosier  Stone  Co.  v,  McCajn,  133  courts  of  other  states  will,  as  a  matter 

Ind.  231.  of  comity,  supply  the    machinery  to 

8.  Making  a  Glty  Defisndant. — Where  prosecute  the  claim,  where  statutes  exist 

the  city  in  which  the  killing  occurred  in  such   states  similar  to  that  of  the 

has  been  guilty  of  negligence  in  not  state  where  the  cause  of  action  arose, 

preventing  such  an  accident,  it  is  proper  But  it  is  the  statute  of  the  state  where 

to  join  such  city  as  defendant  in  an  the  action  arose  that  will  be  enforced, 

action  for  the  death.    This  is  especially  Stone  zk  Groton  Bridge,  etc.,  Co.,  77 

true  under  Louisiana  Rev.  Civ.  Code,  Hun  (N.  Y.)  99;  Chicago,  etc.,  R.  Co. 

art.  2324,  which  provides  that  "he  who  v.  Doyle,  60  Miss.  977;  Burns  v.  Grand 

causes  another  to  do  an  unlawful  act,  or  Rapids,  etc.,  R.  Co.,  113  Ind.  169. 

assists  or  encourages  in  the  commis-  Aotloa  by  RepreaontatlTe. — Where  an 

sion  of  it,  shall  be  responsible  in  solido  action  for  personal  injury  survives,  or 

with  that  person  for  the  damages  caused  where  the  personal  representative  may 

by  such  act.*'    Comitez  7^  Parkerson,  recover  for  the  death  of  his  intestate, 

50  Fed.  Rep.  170.  such    representative  ma}'  sue    in  the 

Bocelvor   of    Railroad. — Where    the  same  jurisdiction  as  that  in  which  the 

receiver    of  a  railroad    has  not  been  party  injured  could  have  sued  had  he 

made  a  party  to  the  action,  but  the  survived.    Chesapeake,  etc.,  R.  Co.  -v, 

evidence  shows  that  the  injury  was  Heath,  87  Ky.  651. 

sustained  before  his  appointment,  and  Fodtral  Ooorla. — Where  the  citizen- 
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Proper  CooBty. — In  general  the  action  should  be  brought  in  the 
same  county  in  which  the  deceased  might  have  sued  had  he  lived.^ 
But  the  subject  is  of  course  governed  by  the  local  statutory  pro- 
visions.* 

VI.  ALLBGATioirB— 1.  What  Partionlarity  Beqnired.— All  the  cir- 

cumstances  essential  to  support  an  action  for  death  by  wrongful 
act  must  be  alleged  or  appear  in  substance  on  the  face  of  the 

declaration  or  complaint.'     But  under  the  general  rule  of  plead- 

ship  of  the  parties  ie  such  as  to  al-  courts.     Goff  v,  Norfolk,  etc.,  R.  Co., 

low  them  to  bring  suits  in  the  federal  36  Fed.  Rep.  399. 
courts,  an  action  for  death  by  wrong-        1.  Chesapeake,  etc.,  R.  Co.  t;.  Heath, 

ful   act   may  be  brought  in   a  federal  87Ky.  651. 

court,  notwithstanding  the  statute  of  3.  Oeorgla. — Under  code,  section  3406, 
the  state,  under  which  the  action  is  providing  that  **  all  railroad  companies 
had,  provides  that  such  an  action  can  shall  be  liable  to  be  sued  in  any  county 
be  maintained  only  in  some  court  es-  in  which  the  cause  of  action  originated, 
tablished  by  the  constitution  and  laws  an  action  by  a  widow  for  the  homicide 
of  the  state.  Chicago,  etc.,  R.  Co.  v,  of  her  husband,  although  not  literally 
Whitton,  13  Wall.  (U.  S.)  370.  See  within  the  provisions  of  the  statute,  as 
also  Dennick  v.  New  Jersey  Cent.  R.  the  injury  is  not  to  her  person  or  prop- 
Co.,  103  U.  S.  II.  erty,  is  yet  clearly  within   the  spirit 

But    in  Baltimore,  etc.,  R.    Co.   v,  of  the  law,  and  the  venue  of  such  an 

Wightman,  29  Gratt  ( Va.)  431,  it  was  action  should  be  that  prescribed  by  the 

held   that    the   defendant,    a  railroad  statute.    Georgia  R.,  etc.,  Co.  v.  Oaks, 

company,    incorporated     in     another  52  Ga.  410. 

state,  had  no  right,  in  an  action  for  Under  the  Act  of  1850,  an  action 
causing  death,  to  remove  the  suit  to  a  against  a  railroad,  for  damages  for  the 
federal  court,  on  the  ground  that  such  killing  of  a  person,  should  be  brought 
railroad,  by  running  its  lines  through  a  in  the  county  where  the  principal  office 
state,  becomes,  for  the  purpose  of  the  of  the  corporation  is  kept.  South - 
action,  a  resident  of  such  state.  The  Western  R.  Co.  v.  Paulk,  24  Ga.  356. 
same  was  held  in  Baltimore,  etc.,  R.  Louisiana. — An  action  against  a  rail- 
Co.  V.  Noell,  32  Gratt.  (Va.)  394;  road  company  for  damages  should  be 
Chicago,  etc.,  R.  Co.  v,  Whitton,  13  brought  in  the  parish  where  the  injury 
Wall.  (U.  S.)  270.  See  also  Dennick  was  received  and  the  damage  done, 
v.  New  Jersey  Cent.  R.  Co.,  103  U.  Houston  v,  Vicksburg,  etc.,  R.  Co.,  39 
S.  II.  La.  Ann.  796. 

Action  by  Administrator. — An  ac-  Kentuol^r. — An  action  for  death  is 
tion  by  an  administrator  in  his  own  transitory,  and  may  be  instituted  in  an- 
name  may  be  brought  in  the  federal  other  county  than  that  in  which  the 
courts,  where  the  administrator  and  tort  was  committed,  under  section  73  of 
defendant  are  residents  of  different  the  Practice  Code,  providing  that  an 
states,  although  the  intestate  and  de-  action  against  a  carrier  for  an  injury 
fendant  were  residents  of  the  same  to  a  passenger,  or  other  person  or  prop- 
state,  and  the  beneficiaries  reside  there,  erty,  must  be  brought  in  the  county 
Harper  v.  Norfolk,  etc.,  R.  Co.,  36  in  which  the  defendant  resides,  or  in 
Fed.  Rep.  102;  Goff  v,  Norfolk,  etc.,  which  the  plaintiff  is  injured,  or  in 
R.  Co.,  36  Fed.  Rep.  299.  which  he  resides  if  he  reside  in  a  coun- 

But  a  foreign  administrator  cannot  ty  through  which  the  carrier  passes, 

sue    in    the  federal  courts   when  the  Chesapeake,  etc.,  R.  Co.  v.  Heath,  87 

statute  gives  him    no  right  to  main-  Ky.  651. 

tain  such    a  suit  in  the   state  courts.        The  action  may  be  brought  in  any 

Maysville  St.  R.,  etc.,  Co.  v.  Marvin,  countywhere  the  defendant  corporation 

59  Fed.  Rep.  91, 16  U.  S.  App.  236.  has  an  existence,  although  the  wrong 

The  action  may  be  brought  in  a  fed-  was    committed     in    a   foreign    state, 

eral    court,    although     a    resident    of  Louisville,  etc.,  R.  Co.  v.  Shivell  (Ky. 

another  state  was  appointed  adminis-  1892),  18  S.  W.  Rep.  944. 
strator  for  the  express  purpose  of  ob-        3.  Kennayde   v.   Pacific   R.  Co.,  45 

taining    jurisdiction     in     the    federal  Mo.  255 ;  Brown  v,  Harmon,  21  Barb. 
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ing,  that,  in  stating  matters  which  from  their  nature  are  more 
within  the  knowledge  of  the  defendant  than  of  the  plaintiff,  less 
particularity  is  required,  a  general  allegation  of  negligence  is  suffi- 
cient, where  the  circumstances  under  which  the  injury  was  caused 
are  sufficiently  set  forth.^ 

(N.  Y.)  508;  Gaj  T'.  Essex  Electric  St  Simpson,  C.  J^  in  Chiles  v.  Drake,  a 

R.  Co.,  159  Mass.  242.  Mete.  (Kjr.)  146. 

Annexing   Copy    of    Dally  Papsr.  —  mnstrallOBs. — Thus,  a  petition  in  an 

Where  the  averments  in  a  petition  con-  action   against  a  railroad,  which  sets 

tain  a  complete  statement  of  the  plain-  out  the  circumstances  as  a  matter  of 

tiff's  case,  it  is  improper  to  annex  there-  inducement,  and  specifically  states  the 

to  a  copj  of  a  daily  paper  containing  circumstances  attending   the     killing, 

an  account  of  the  accident.    The  use  of  and  alleges  that  death  was  occasioned 

such  a  paper  is  not  only  superfluous,  but  by   the  negligence  of  the  defendant's 

unauthorized,  and  is  ground  for  excep-  servants  while  running  and  managing 

tion.    Comitez  v.  Parkerson,  50  F<Al.  a  locomotive  and  train  of  cars,  is  suffi- 

Rep.  170.  ciently  specific.    Sullivan  v.  Missouri 

1.  Alabama, — Louisville,  etc^  R.  Co.  Pac.  R.  Co.,  97  Mo.  113. 

V.  Jones,  83  Ala.  376;  Louisville,  etc.,  R.  An  allegation  in  an  action  against  a 

Co.  V,  Orr,  94  Ala.  602 ;  Mobile,  etc,  railroad  company,  that  the  defendant 

R.  Co.  V.  George,  94  Ala.  199.  '*so  negligently   and  unskilfully  con- 

Conneciicui, — Murphv  v.  New  York,  ducted  itself  in  conducting,  managing 

etc.,  R.  Co.,  30  Conn.  1S4.  and  directing  the  coach  in  which  said 

Florida, — Walsh  v.  Western  R.  Co.,  intestate  was  a  passenger,  and  the  en- 

34  Fla.  I ;  Duval  v.  Hunt,  34  Fla.  85.  gine  whereby  said    train   was  drawn 

Illinois. — Chicago,   etc.,   R.   Co.   v,  upon  and  along  said  railway,  that  said 

Blank,  24  111.   App.  438;    Andrew  v.  coach  was  thrown  and  cast  with  great 

Chicago,  etc.,  R.  Co.,  ^5  III.  App.  369.  violence  from  and  off  the  rails  of  said 

Indiana, — Indianapolis,  etc.,  R.  Co.  railway,'*,  etc.,  is    sufficiently    certain 

V.  Keely,  23  Ind.  133.  and  definite  without  allegations  as  to 

Kentucky, — Louisville,  etc.,  R.  Co.  the  immediate  cause  of  the  derailment. 

V.  Case,  9  Bush  (Ky.)  728  ;  Rogers  v.  Louisville,    etc.,  R.  Co.  v.  Jones,  83 

Hughes,  87  Ky.  185.  Ala.  376. 

Louisiana. — Helm   v.  0*Rourke,  46  A  complaint  which  alleges  that  the 

La.  Ann.  178.  deceased   was  exercising  proper  care 

Massachusetts. — Brick  v,  Bosworth,  and  caution  while  crossing  the  defend- 

162  Mass.  334.  ant's  tracks,   when   defendant,  by  its 

Missouri. — Sullivan  v.  Missouri  Pac.  agents  and  servants,  negligently,  care- 

R.  Co.,  97  Mo.   113;  LeMay  v.  Mis-  lessly  and  wrongfully  ran  its  car  against 

souri  Pac.  R.  Co.,  X05  Mo.  361;  Dolan  deceased's  wagon,  overturned  the  same 

V.  Moberly,  17  Mo.  App.  436.  and  killed  him,  is  sufficient,  and  is  not 

Texas. — Missouri  Pac.  R.  Co.  v.  Lee,  open  to  the  objection  that  it  does  not 

70  Tex.  496, 35  Am.  &  Eng.  R.  Cas.  364.  specify  the  particular  act  of  negligence 

Vermont. -^Vreston  v.  St.  Johnsbury,  which  caused    the    injury.     Pope    v, 

etc.,  R.  Co.,  64  Vt.  280.  Kansas  Ci^  Cable  R.  Co.,  99  Mo.  400, 

The  Rule  Restated. — "In  actions  for  43  Am.  &  Eng.  R.  Cas.  390. 

personal  injuries  resulting  from  negli-  Byidenca  need  Not  Be  Pleaded. — It  is 

gence,  it  has  always  been  regarded  as  not  necessary  to  set  forth  the  evidence 

sufficient  for  tlie  plaintiff  to  allege  in  necessary  to  prove  care  or  negligence, 

general  terms,  that    the  injury  com-  Andrew  v,  Chicago,  etc.,  R.  CS).,  45 

plained  of  was  occasioned  bv  the  care-  111.  App.  269. 

lessness  and  negligence  of  the  defend-  Dnty  to  Passengers. — An  allegation 
ant.  He  has  not  been  required  to  state  that  the  **defendant  negligently  con- 
the  circumstances  with  which  the  inflic-  ducted  in  and  about  the  carrying  of 
tion  of  the  injury  was  accompanied,  in  plaintiff's  intestate,"  is  broad  enough 
order  to  show  that  it  had  been  occa-  to  cover  the  omission  of  any  duty 
sioned  by  negligence.  An  allegation  which  the  carrier  owed  to  the  passen- 
of  the  extent  of  the  injury  and  of  the  ger,  including  the  employment  of  corn- 
manner  in  which  it  was  inflicted  has  petent,  skilful,  and  careful  senrants. 
always  been    regarded  as   sufficient.'*  Kansas  City,  etc.,  R.  Co.  v.  Stoderii 
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But  if  such  circumstances  are  omitted,  or  the  allegations  are  so 

general  as  to  fail  to  inform  the  defendant  of  the  nature  of  the 

98  Ala.  393,  58  Am.  &  Eng.  R.  Cas.  JL^paj  to  Bmpl07»e.— An  allegation 

140.  that   the    defendant    did    not  use   Us 

In  Gases  of  Collision. — A  declara-  trains,  proyide  service,  etc.,  to  as  to 
tion  stating  that  the  defendant's  serv-  avoid  extra  risk  to  its  employees,  is  not 
ants  so  negligently  and  carelessly  man-  too  general  when  in  the  same  count  it 
aged  and  navigated  its  steamer  that  is  alleged  that  by  reason  of  the  care- 
it  ran  upon  and  sank  the  vessel  of  the  less  and  negligent  use  of  Its  cars, 
plaintiff's  intestate,  sufficiently  states  engines,  etc.,  and  by  the  failure  to 
a  cause  of  action  without  alleging  employ  a  sufficient  number  of  servants, 
more  particularly  in  what  the  negli-  etc.,  the  extra  risk  was  not  remedied  by 
ffence  consisted.  In  accidents  occurring  the  defendant.  Harper  v,  Norfolk,  etc., 
from  collisions,  less  particularity  in  the  R.  Co.,  36  Fed.  Rep.  102. 
pleading  would  seem  to  be  required,  Where  an  employee  has  been  killed 
as  in  such  cases  it  is  often  almost  im-  while  carrying  out  the  orders  of  his 
possible  to  do  more  than  state  the  mere  superior,  a  declaration  setting  out  the 
fact  of  the  collision.  The  plaintiff  can  circumstances  of  the  accident  is  suffi- 
seldom  know  or  state  just  how  it  was  cient,  although  it  does  not  state  the 
done,  whether  by  carelessness  in  one  particular  orders  or  directions  given  by 
way  or  another,  or  even  by  design,  the  superior,  or  the  character  of  his 
Parker  v.  Providence,  etc.,  Steamboat  superintendency,  or  the  nature  of  the 
Co.,  17  R.  I.  376.  employment    of    the     person    whose 

WllftQ    Negligence.  —  An    allegation  orders  the  deceased  was  bound  to  obey, 

in   a  petition  by  an  administratrix  to  and  a  general  allegation  that  he  was  act- 

the  enect  that  the  defendant,  by  means  ing  under  such  orders,  which  orders  he 

of    his  wilful  neglect,  shot  and  killed  was  bound  to  obey,  is  sufficient  in  this 

her  husband,  was  held  to  be  sufficient  respect.    Louisville,    etc.,    R.    Co.   v. 

without  setting  forth  the  facts  which  Orr,  94  Ala.  602. 

constituted  the  wilful  neglect.    Chiles  Kind  of  Negligenee. — Under  Massa- 

V.  Drake,  2  Mete.  (Ky.)  146.  chusetts  Statute  1887,  c.  270,  $  i,  a  no- 

An  allegation  of  wilful  neglieence  tice  setting  out  that  the  deceased  was 
includes  negligence  of  all  inferior  killed  by  the  "  falling  of  a  derrick  up- 
grades. Louisville,  etc.,  R.  Co.  v,  on  him,  on  account  of  the  same  being 
Case,  9  Bush  (Ky.)  728.  improperly  and  insecurely  fastened,"  is 

Explosion  of   BoUar. — A    complaint,  sufficient,  without  giving  further  par- 

in  an  action  for  causing  the  death  of  a  ticulars  as  to  the  kind  of  n^ligence 

fireman  by  the  explosion  of  a  boiler,  is  which  caused  the  accident.     Brick  v. 

sufficient  if  it  alleges  that  the  explosion  Bosworth,  162  Mass.  334. 

was  caused  by  the  negligence  of  the  Accident  at  Crossing. — In  an  action 

defendant's    engineer,  the    defendant  by  an  administrator  against  a  railroad 

having  knowledge  of  his  unfitness  for  company  to  recover  damages  for  the 

the  position,  without  showing  the  spe-  death  of    plaintiff's    decedent,    which 

cific  acts  constituting  the  negligence,  was  alleged  to  have  been  caused  by  the 

Fitts  r.  Waldeck,  51  Wis.  567.  negligence  of  the  defendant,  the  negli- 

FnmlshlTig  Pefectlvc  Oars. — An  alle-  gence  averred  in  the  complaint  was : 

gation  charging  negligence  in  the  de-  ( i )  The  constructing  and  maintaining 

fendant  in   furnishing  cars  that  were  its  track  in  the  streets  of  a  city  so  that 

insufficiently,    negligently    and     care-  the  rails  and  part  of  the  ties  were  above 

lessly    constructed,    and  of  unfit  ma-  the  surface  of  the  ground.     (2)   The 

terial,  is  sufficient,  without  specifying  failure  to  post  a  flagman  at  a  certain 

more  particularly  in  what  respect  the  street  crossing,  as  required   by   ordl- 

cars  were  unsafe  and  unfit  for  use,  or  nance.    (3)  Wrongfully  and  negligent- 

in  what  manner  they  were  carelessly  ly  running  its  trains  without  having  a 

constructed.     The  defendant  is  in  pos-  brakeman  in  front  of  the  cars.     It  was 

session,   and  ought  to  know  of  what  held  that  the  complaint  was  sufficient, 

material  its  cars  are  constructed,  and  although  it  did   not  appear  precisely 

its  means  of  knowledge  are  much  bet-  how  the  death  in  question  was  causea. 

ter  than  those  of  the  plaintiff .    Preston  Johnson  v,  St.  Paul,  etc.,  R.  Co^  31 

V.  St.  Johnsbury,etc.,  R.  Co.,  64  Vt.  280.  Minn.  283,  15  Am.  &  Eng.  R.  Gas.  4^7. 
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demand  with  sufficient  particularity  to  enable  htm  to  prepare  his 
defense,  the  declaration  or  complaint  will  be  subject  to  demurrer.^ 

Action  far  Deafh  cf  Emj^iojMt. — A  complaint  or  declaration  may 
properly  charge  the  defendant  with  negligence  towards  its  em- 
pFoyees,  by  alleging  that  the  injuries  were  caused  by  the  negligence 
of  the  defendant  through  its  agents  and  servants.*  And  such  an 
allegation  does  not  necessarily  raise  the  question  of  the  liability 
of  the  defendant  for  the  negligence  of  its  servants,  who  were  fel- 
low servants  of  the  deceased.^ 

WUlU  VogUgeiMe. — An  allegation  that  the  defendant ''  wilfully " 
did  certain  acts  which  resulted  in  the  death  of  the  decedent,  does 
not  necessarily  charge  the  defendant  with  wilful  negligence.^ 

West  Virginia. — A  declaration  in  an  v.   Whittington,  30  Gratt.  (Va.)  805; 

action  under  code,  chapter  103,  aver-  Walsh  v.  Western  R.  Co.,  34  Fla.  i. 

ring  that  the  decedent  was  killed  by  the  Such  declaration  should  show  where 

oversettinff  and  throwing  down  of  the  the  deceased  was  at  the  time  of  the 

car  in  which  he  was  at  the  time  being  car-  accident,  or  how  he  was  injured.    Bal- 

ried  as  a  passenger,  and  that  said  over-  timore,  etc^  R.  Co.  v,  Whittington,  30 

setting  and  throwing  down  were  caused  Gratt.  (  Va.)  805. 

bj  the  negligence  of  the  defendant,  is  8.  Hoosier  Stone    Co.   v.    McCain, 

not  demurrable  on  the  ground  that  the  133  Ind.  231. 

allegation   is   too   general.     Searle  v.  An  averment  that  the  *' defendant, 

Kanawha,  etc.,  R.  Co.,  32  W.  Va.  370,  by  its  agents  and  employees,  acting  un- 

37  Am.  &  Eng.  R.  Cas.  179.  der  orders  of  its  superintendent  and 

1.  Addison  v.  Lake  Shore,  etc.,  R.  foreman,"  caused  the  injury,  sufficiently 

Co.,  48  Mich.  155,  15  Am.  &  Eng.  R.  charges  the  negligent  act  to  be  that  of 

Cas.  512;  Baltimore,  etc.,    R.  Co.  v,  the  defendant  and  does  not  affirmatively 

Whittington,     30    Gratt.    (Va.)    805;  show  that  the  injury  was  caused  by  the 

Conley  v.  Richmond,  etc.,  R.  Co.,  109  negligence  of  a  coemployee.     Hoosier 

N.  Car.  692,  52  Am.  &  Eng.  R.  Cas.  Stone  Co.  v,  McCain,  133  Ind.  231. 

490;    Walsh  V.   Western    R.  Co.,  34  OliarglngCtompaiiyChaziMBmiaoTees. 

Fla.  I ;  Duval  x\  Hunt,  34  Fla.  85.  — An  allegation  that  the  defendant  com - 

Thus,  a  complaint  alleging  that  the  pany  was  guilty   of  negligent  acts  or 

plaintiff  *'  was,    by  the   wrongful    act,  want  of  due  diligence,  is  equivalent  to 

neclect  and  default  of  the  defendant,  an  averment  that  its  employees  were 

slam  and  killed,'*  but  failing  to  state  the  guilty  of  the  same  neglect  and  is  suffi- 

circumstancefi  under  which  the  death  cient.     Central  R.   Co.  v,   Crosby,  74 

occurred,   is    insufficient.      Conley    v.  Ga.  737. 

Richmond,  etc.,  R.  Co.,  109  N.  Car.  Knowledge  of  Danger. — An  allegation 

692,  52  Am.  &  Eng.  R.  Cas.  490.  that  the  "defendants  and  their  agents 

Hanagement  of  Oars. — An  allegation  and  servants  were  informed  of,  and 
that  the  defendant,  a  railway  company,  well  knew  "  of,  the  danger,  does  not 
'*  carelessly  and  improperly  drove  and  show  knowledge  on  the  part  of  the  de- 
managed  its  engine  and  cars,''  but  not  ceased  as  one  of  the  defendant's  serv- 
showing  in  what  such  carelessness  and  ants.  Fitts  v,  Waldeck,  51  Wis.  567. 
impropriety  consisted,  was  held  insuffi-  8.  Hildebrand  v.  Toledo,  etc.,  R.  Co., 
cient.  Chicago,  etc.,  R.  Co.  v,  Har-  47  Ind.  399. 
wood,  90  111.  425.  Wlion   the    Gomplalnt  PoilttTely  Al- 

And  a  declaration  by  an  employee  leges  that  the  acts  and  omissions  con- 
alleging  generally,  without  stating  stituting  the  negligence  were  done  or 
specific  facts,  that  the  plaintiff  was  omitted  by  the  de&ndant  itself  and  its 
injured  in  consequence  of  the  negli-  employees,  the  court  cannot  presume 
gence  of  the  defendant  in  operating  that  they  were  those  of  a  fellow  em- 
and  managing  its  road  and  cars,  and  in  ployee  of  the  deceased.  Brown  v. 
using  defective  implements  and  ma-  Central  Pac.  R.  Co.,  68  Cal.  171  (by  a 
chinery,  was  held  too  general,  and  bad  divided  court), 
on  demurrer.    Baltimore,  etc.,  R.  Co.  4.  Jacobs  v,  Louisville,  etc.,  R.  Cay 
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Nor  does  the  use  of  the  words  "gross,"  "reckless,"  or  "wanton, 
as  descriptive  of  the  defendant's  negligence,  make  the  action  one 
for  wilful  injury.* 

2.  Heoessary  Allegations — a.  In  General. — The  cause  of  action 
for  death,  suffered  from  the  negligence  of  another,  is  not  merely 
the  death  itself.  There  must  be  allegations  of  a  wrongful  act, 
neglect  or  default,  on  the  part  of  the  defendant,  as  a  cause  of  such 
death.* 

Aeti  ITot  per  8e  Vegligmt. — And  when  the  acts  complained  of 
do  not,  of  themselves,  constitute  negligence,  and  the  attending 
circumstances  are  essential  to  show  neglect,  such  circumstances 
must  be  alleged.'  But  when  such  facts  are  sufficiently  pleaded, 
it  is  not  necessary  to  allege  that  they  constitute  negligence,  if  a 
conclusion  of  negligence  may  fairly  be  drawn  from  the  allegations.^ 

Partiw  Haying  Prior  Sight  to  8ae. — Where,  by  statute,  the  first  right 
of  action  is  given  to  a  party  other  than  the  plaintiff,  it  is  essential 
to  allege  the  death,  desertion,  or  imprisonment  of  such  party,  or 
show  by  other  allegations  that  the  plaintiff  has  a  right  to  sue ;  ^ 

10  Bush  (Ky.)  263,  where  the  averment  8.  Mejer  v.  King  (Miss.  1894),  16  So. 
was   that    the   defendant  "carelessly,    Rep.  245. 

negligently,    wrongfully     and    unlaw-  Sale    of   Oliloroform    I17    Dmgglst. — 

fully  '   ran  Ifcs  cars  over  the  plaintiff's  Where  death  has  been  caused  by  taking 

intestate,  **  and  then  and   there  killed  chloroform,  sold  by  a  druggist  to  the 

and  destroyed  his  life.*'  minor  son  of  the  plaintiff,  the  declara- 

WUfoUy    Bnnnliig  at  High  Speed. —  tion  must  allege  that  the  child  was  in- 

An    allegation     that    the    defendant's  experienced  in  the  use  of  chloroform, 

train   was  wilfully  run  at  a  high  rate  or  that,  owing  to  his  peculiar  disposi- 

of  speed   toward  a  crossing  on  which  tion,  it  was  dangerous  to  put  it  into  his 

another   engine    was    standing,  is  not  hands;    as  the    mere  sale  of  chloro- 

equivalent  to  an  averment  that  the  col-  form  is  not  of  itself  negligence.  Meyer 

lision   resulting  therefrom  was  wilfully  v.  King    (Miss.    1894),    16    So.    Rep. 

caused.     Birmingham  Mineral  R.  Co.  245. 

V.  Jacobs,  92  Ala.  187,  49  Am.  &  Eng.  Iidtiry  to  quildren  Attracted  to  Can 

R.  Cas.  263.  Loaded  with  Ice. — In  an  action  for  in- 

1.  Cleveland,   etc.,  R.  Co.  v,  Tartt,  juries  to  a  child  alleged  to  have  been 

64  Fed.  Rep.  823 ;    Hansford  v.  Payne,  attracted  to  a  train  of  cars  kept  stand- 

11  Bush  (Ky.)  380;  Lexington  V.  iJew-  ing  on  a  street  for  the  purpose  of 
is,  10  Bush  (Ky.)  677;  Chicago,  etc.,  loading  and  unloading  ice,  the  child 
R.  Co.  V.  Hedges,  25  Am.  &  Sng.  R.  having  been  killed  by  a  train  being 
Cas.  5(;o.  bumped  against  cars  under  which  the 

8.  Holton  V,  Daly,  106  111.  131.  child  was  gathering  pieces  of  ice,  the 

Mliit  Show  that  Death  Resulted. — But  petition  is  defective  if  it  does  not  show 

the  mere   allegation  of  negligence  is  that  the  defendant  company   was  re- 

insuflicient,  unless    it    is  shown   that  sponsible  for  the   manner  of  loading 

death  resulted  from  the  negligent  act  and  unloading,  or  that  it  was  done  in  a 

charged.     Louisville,    etc.,   R.  Co.  v,  negligent    manner,  or  if  it  does    not 

Thompson,  107  Ind.  442,  57  Am.  Rep.  show  how  long  the  child    had   been 

120,  27  Am.  &  Eng.  R.  Cas.  88.  under  the  cars   before  they  began  to 

Bight  of  Recovery  by  Deceased. — It  is  move.     Rushenberg  v.  St.  Louis,  etc., 

not  necessary  to  allege  in  the  declara-  R.  Co.,  109  Mo.  112,  54  Am.  &  Eng.  R. 

tion  that  the  defendant's  negligence  was  Cas.  118. 

such  that,  if  death  had  not  ensued,  the  4.  San  Antonio  St.  R.  Co.  v.  Cail- 

deceased    himself   would     have    been  loutte,  79  Tex.   341.     See  also  article 

entitled  to  recover  for  the  injury  done.  Nkgligknce. 

Philadelphia,  etc.,  R.  Co.  v.  State,  58  5.  St.  Louis,  etc.,  R.  Co.  v.  Yocum, 

Md.  372,  10  Am.  &  Eng.  R.  Cas.  792.  34  Ark.  493 ;  Duval  v.  Hunt,  34  Fla. 
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unless  the  pleadings  justify  the  inference  that  such  parties  do  not 
exist.^ 

TkAt  ]>MMMd  WM  KlUtd  wlthla  Um  8teu. — It  is  not  necessary  to  allege 
that  the  accident  occurred  in  the  state  where  the  action  is  brought, 
when  the  declaration  or  complaint  sets  out  a  good  cause  of  action 
without  such  allegation.* 

TUliitiiwwhIp  tf  Plaintiff  and  DMeaMd. — Where,  as  is  often  the  case,  the 
right  to  recover  depends  on  the  relationship  of  the  plaintiff  to 
the  deceased,  such  relationship  is  an  essential  fact,  and  must  be 
alleged.' 

PutMii  an  Emj^lQjM. — It  is  not  necessary  to  allege  that  the  deceased 
was  not  an  employee  of  the  defendant,  although  the  statute  gives 
no  right  of  action  for  the  death  of  employees.* 

b.  Alleging  Statute — ^Domtrtlo  statntt. — It  is  not  necessary  in 
the  declaration  or  complaint  to  refer  to  the  statute  under  which 
the  action  is  brought,  where  facts  sufficient  to  bring  the  case 
within  the  statute  are  pleaded.^ 

statnta.  —  But  where  the  action  is  based  on  a  foreign 


8c;  Perry  v.  Georgia,  R.,  etc.,  Co.,  85  from  the  petition  that  the  deceased  was 

^A*    193;    Louisville,  etc.,  R.  Co.  v.  of  such  tender  years  that  it  might  be 

Lohges,  6  Ind.  App.   a88;    Missouri  inferred   that  he  was    unmarried  and 

Pac.  R.  Co.  V,  Barber,  44  Kan.  613;  childless. 

Barker  v.  Hannibal,  etc.,  R.  Co.,  91  8.  Hobbs  v,  Mem{^is,  etc.,  R.  Co.,  9 

Mo.  86;  Mcintosh  v.  Missouri  Pac.  R.  Heisk.  (Tenn.)  873;  Hobbs  V.Memphis, 

Co.,  103  Mo.  131.  etc.,  R.   Co.,  12   Heisk.   (Tenn.)  536; 

MlasonrL — Thus,  in   Missouri,  in   an  Woodward  v.  Chicago,  etc.,  R.  Co.,  3i 

action  by  parents  for  the  death  of  a  Wis.  309. 

minor  child,  it  must  be  proved  that  It  is  sufficient  to  show  that  the  ac- 

the    deceased    left   neither    wife    nor  cident  might  have  occurred  within  the 

child.    Mcintosh  v.  Missouri  Pac.  R.  state,  Hobbs  v.  Memphis,  etc.,  R.  Co., 

Co.,  103  Mo.  131 ;  Dulaney  v.  Missouri  13   Heisk.  (Tenn.)  526,  or  to  name  a 

Pac.  R.  Co.,  31  Mo.  App.  597;  Sparks  place,  without  stating  that  such  place 

V.  Kansas  City,  etc^  R.  Co.,  31   Mo.  is  within  the  state.    Woodward  v.  Chi- 

App.  III.  cago,  etc.,  R.  Co.,  21  Wis.  309. 

Kanaai. — Under  Kansas  Code,  ^  432,  S.Gulf,  etc.,    R.    Co.    v.    Younger 

in  an  action  by  an  administratrix,  the  (Tex.Civ.  App.  i895),39S.W.Rep.^. 

fact  that  the  intestate  did  not  leave  a  4.  Alabama,  etc.,  R.  Co.  z\  Waller, 

widow  or  children  is  sufficiently  shown  48  Ala.  459;  Rogers  v,  Hughes,  87  Ky. 

by  an  allegation  that  the  deceased  4eft  185. 

surviving  him  as  his  next  of  kin,  the  Under  Kentucky  Gen.  Stat.,  c.  57,  § 

plaintiff,  who  was  his  mother.    Mis-  i,  providing  for  a  recovery  when  the 

souri  Pac.  R.  Co.  v.  Barber,  44  Kan.  deceased  was  not  an  employee  of  a  rail- 

612,44  Am.  &  Eng.  R.  Cas.  523.  road  company,  whether  or  not  the  de- 

Ckflorado. — Under  a  Colorado  statute  ceased  was  an  employee  can  be  devel- 

giving  the  right  of  action  to  the  heirs  oped  by  the  proof,  so  as  to  control  the 

of  the  deceased,  it  is  sufficient  to  allege  right  to  recovery,  or  such  fact  may  be 

that  the  plaintiff,  a  mother,  is  the  sole  made  known  by  the  answer,  and  need 

heir  of    her   deceased    sons,    without  not  be  alleged.     Louisville,  etc.,  R.  Co. 

alleging  that  the  decedents  left  neither  v.  Smith,  87  Ky.  501. 

wives  nor  children,which  persons  would  6.  Kennayde  v.  Pacific  R.  Co.,  45  Mo. 

have  a  prior  right  to  sue.     Brennan  v.  355;   White  v.    Maxcy,  64  Mo.  553; 

Molly  Gibson  Consol.  Mjn.,  etc^  Co.,  Brown  v.  Harmon,  31   Barb.   (N.  Y.) 

44  Fed.  Rep.  795.  508 ;  Morrisey  v.  Huehes,  65  Vt  553  ; 

1.  Mcintosh    V.    Missouri    Pac.    R.  Westcott  v.  Central  Vermont  R.  COi| 

Co.,  103  Mo.   131,  where  it  appeared  61  Vt.  438. 
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statute,  the  existence  of    such  statute    must  be   alleged  and 
proved.* 

c.  Wilful  Negligence.— Where  the  statute  under  which 
the  action  is  brought  makes  wilful  negligence  on  the  part  of  the 
defendant  essential  to  recovery,  such  negligence  must  be  alleged,* 
or  facts  set  forth  which  show  a  wilful  act  or  omission  on  the  part 
of  the  defendant* 

1.  Selma,etc.,  R.  Co.  t;.  Lacy,43  Ga.  action  is  barred  bj  time.  Chiles  v* 
461 ;  Hyde  tr.  Wabash,  etc.,  R.  Co.,  61  Drake,  2  Mete.  (Kj.)  146. 
Iowa  ^i ;  Cincinnati,  etc.,  R.  Co.  v.  No  objection  can  be  taken  ailer  ver- 
McMullen,  117  Ind.  439;  Tackson  v,  diet.  Hill  v.  New  Haven,  37  Vt.  501. 
Pittsburgh,  etc.,  R.  Co.  (Ind.  1895},  39  But  where  the  question  as  to  who 
N.  E.  Rep.  663;  Debevoise  v.  New  may  sue  depends  on  the  time  within 
York,  etc.,  R.  Co.,  98  N.  Y.  377 ;  Van-  which  the  action  is  brought,  time  is  an 
derwerken  v.  New  York,  etc.,  R.  Co.,  6  essential  allegation.  Hamilton  v,  Han- 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  339;  nibal,  etc.,  R.  Co.,  39  Kan.  c6,  where 
Gurney  v.  Grand  Trunk  R,  Co.  (Su-  the  statute  provided  that  the  widow 
preme  Ct.),  37  N.  Y.  St.  Rep,  557;  should  have  the  exclusiye  right  to  sue 
O'Reilly  v.  New  York,  etc.,  R.  Co.,  16  for  six  months,  but  after  that  time  suit 
R.  I.  38iB,  42  Am.  &  £ng.  R.  Cas.  50;  should  be  brought  by  the  minor  chil- 
Hobbs  V.  Memphis,  etc.,  R.  Co.,  9  dren.  It  was  held  that  the  widow  must 
Heisk.  (Tenn.)  873 ;  Nashville,  etc.,  R.  alleee  that  the  action  was  brought  with- 
Co.  V,  Sprayberry,  9  Heisk.   (Tenn.)  in  six  months. 

853;  Nashville,  etc.,  R.  Co.  v.  Spray-  8.  Lexington    v,    Lewis,    10    Bush 

berry,  8  Baxt  (Tenn.)  341.     See  also,  (Ky.)677;  Hansford  v. Payne,  11  Bush 

as  bearing  less  directly  upon  the  ques*  (Ky.)  380.    See  also  Chicago,  etc.,  R« 

tion,  Kahl  v.  Memphis,  etc.,  R.  Co.,  Co.  v.  Hedges,  105  Ind.  398,  25  Am.  & 

95  Ala.  337 ;    Chicago,    etc.,   R.   Co.  Eng.  R.  Cas.  550. 

V,  Schroeder,  18  111.  App.  338;   State  Dellnltonen  of  AUegatUm.  —  Under 

V.  Pittsburgh,  etc.,  R.  Co.,  45  Md.  41;  Kentucky  Act  of  March,  1854,  wilful 

Nashville,   etc.,    R.  Co.   v,  Eakin,    6  negligence  on  the  part  of  the  defend - 

Coldw.  (Tenn.)  582.  ant  is  an  essential   to  recovery,  and 

In  the  AtMenoa  of  an  AUegatlon  of  the  while  it  is  not  indispensable  that  the 

foreign  statute,  it  will  be  presumed  that  exact  language  of  the  statute  shall  be 

the  plainti£Ps  right  of  recovery  in  such  used,  it  is,  nevertheless,  necessary  that 

state  is  governed  by  the  common  law.  the  charge  shall  be  made  in  language 

Jackson   v,  Pittsburgh,   etc.,    R.    Co.  clearly  purporting  as  high  a  degree  of 

(Ind.  1895),  39  N.  E.  Rep.  663.  negligence  as  that  for  which  the  legis- 

Miist  Allege  wharo  Bight  Accmod. —  lature  intended  the  penalty  to  be  im- 

The  plaintiff  must  allege  that  the  right  posed.    Lexington  v,  Lewis,  to  Bush 

accrued  in   the  foreign  state,  and  also  (Ky.)  677,  holding  that  under  such  act 

allege    the    statute   under    which    he  an  allegation  in  the  petition  that  a  cer- 

sues.     Hobbs  v,  Memphis,  etc.,  R.  Co.,  tain  work  was  carried  on  **80  reckless- 

9  Heisk.  (Tenn.) 873;  Debevoise  v.  New  ly,  carelessly,  and  wantonly,  and  with 

York,  etc.,  R.  Co.,  98  N.  Y.  177.    And  such  an  indifference  to  the  rights  of  oth- 

it  is  not  incumbent  on  the  defendant  to  ers,"  that  a  certain  person  was  killed, 

make  such  an  allegation  in  his  answer,  does  not  charge  the  loss  of  life  by  the 

Debevotee  v.  New  York,  etc.,  R.  Co.,  wilful  negligence  of  another,  and  is  in- 

98  N.  Y.  377.  sufficient. 

Statute  of  Llmltatlona. — It  is  not  nee-  3.  Winnt  v.  International,    etc.,  R. 

essary  for  the  plaintiff  to  alleee  that  Co.,  74  Tex.  33,   where  it  was   held 

the  action  was  brought  within  the  time  that  a  complaint  which  charges  gross 

prescribed  by  the  statute  of  limitations,  negligence  of  servants  and  employees. 

Chiles  V,  Drake,   3   Mete.   (Ky.)  146.  and  that  the  injury  was  done  by  a 

See  also  Hill  v.  New  Haven,  37  Vt.  train  carrying  officers  of  the  company, 

501.  is  not  a  sufficient  allegation  of  wilful 

Such  statute  must,  if  relied  upon,  be  negligence,   unless  facts    are    alleged 

specially  pleaded  by  the  defendant,  un-  wUch  show  **  a  wilful  act  or  omission 

less  the  petition  itself  shows  that  the  or  gross  negligence"  on  the  part  of 
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d.  Appointment  as  Administrator.— When  the  action  is  by 
an  administrator,  the  fact  that  the  plaintiff  is  an  administrator 
must  appear  in  the  declaration  or  complaint.^ 

e.  Dependence  on  Deceased. — In  an  action  by  a  parent,  as 
heir,  for  the  death  of  a  child,  it  is  not  necessary  to  allege  that  the 
plaintiff  was  dependent  on  the  deceased  for  support.'  But  where 
dependence  is  essential  to  a  recovery  it  must  be  alleged.' 

/.  Knowledge — on  th«  Pirt  of  iMciidaiit. — Where  knowledge  on 
the  part  of  the  defendant  of  a  defect  causing  the  accident,  or 
other  matter,  is  an  essential  element  of  the  cause  of  action,  such 
knowledge  must  be  alleged.*  And  so  of  knowledge  concerning 
the  minority  of  the  deceased.*^ 

On  Um  Pttrt  of  PutMii. — It  is  not  necessary  to  show  affirmatively 
that  the  deceased  could  not  have  been  aware  of  the  danger.® 

g.  Existence  of  Beneficiaries. — ^The  damages  that  may  be 
recovered  are  generally  limited  to  a  mere  indemnity,  and  in  all 
cases  where  the  damages  are  thus  limited,  the  fact  that  there  are 
persons  entitled  by  law  to  claim  the  indemnity  is  essential  to  a 
recovery,  and  by  the  great  weight  of  authority  such  fact  must 
be  alleged   and  proved.'''     But  in  a  few  jurisdictions  it  is  held 

some  one  representing  the  corporation  bj  the   defective  condition    of  a   car 

in  its  corporate  capacity  or  approved  brake. 

by  it.  Wlien  Knowledge  need  Mot  bo  AUogod. 

1.  Atchison  v.  Twine,  9  Kan.  350 ;  — But  when  the  defendant  is  liable  in 
Louisville,  etc.,  R.  Co.  v,  Trammell,  the  absence  of  knowledge,  such  an  alle- 
93  Ala.  350.  But  it  need  not  be  alleged  gation  is  unnecessary.  Ohio,  etc.,  R. 
that  the  plaintiff  sues  as  administrator,  Co.  v.  Pearcy,  128  Ind.  197 ;  Warner  v, 
if  it  is  shown  that  he  is  the  personal  Western  N.  Car.  R.  Co.,  94  N.  Car. 
representative  of  the  deceased.  Louis-  250,  where  it  was  alleged  that  the  de- 
ville,  etc.,  R.  Co.  v.  Trammell,  93  Ala.  fendant  carelessly,  negligently,  and 
350;  Bowler  if.  Lane,  3  Mete.  (Ky.)  unskilfully  conducted  itself  by  provid- 
311,  where  the  character  in  which  the  ing  an  unsafe,  defective,  and  insecure 
plaintiff  sued  appeared  from  the   title  locomotive. 

of  the  action.  Notice   of  Defect*  —  In    an    action 

2.  Brennan  t*.  Molly  Gibson  Consol.  against  a  railway  company  for  injuries 
Min.,  etc.,  Co.,  44  Fed.  Rep.  795.  received  from  tiie  explosion  of  an  en- 

8.  Thus,  under  Texas  Const,  art.  16,  gine,  where  facts  are  stated  from  which 

^  26,  in  an  action  by  a  parent  for  the  the  law  will  imply  notice  of  the  alleged 

death  of  a  son  over  twenty- one  years  of  defect,   it  is  unnecessary  formally  to 

age,  an  allegation  that  the  plaintiff  has  allege    such   notice  in  the  complaint 

been  damaged  to  a  certain  amount  is  Warner  v.  Western  N.  Car.  R.  Co.,  94 

not   sufficient,   without  facts    showing  N.  Car.  250. 

that  the  deceased  contributed   to  the  5.  Gulf,  etc.,  R.  Co.  v,  Vieno,  7  Tex. 

support  of  the  plaintiff,  or  that  there  Civ.  App.  347,  where  the  deceased  was 

was  expectation  of  pecuniary   benefit,  an  employee  of  the  defendant. 

Winnt  V,  International,  etc.,  K.  Co.,  74  6.  Ohio,  etc.,  R.  Co.  v,  Pearcy,  128 

Tex.  32.  Ind.  197. 

-  In  Wluit  Way  Dependant. — A  general  7.  Arkansas. — Little  Rock,  etc.,  R. 
allegation  of  dependence  is  sufficient,  Co.  v.  Townsend,  41  Ark.  382. 
without    alleging    in    what    way    the  Connecticut. — Lamphearv.  Bucking- 
plaintiff  was  dependent  on  the  deceased,  ham,  33  Conn.  237.     {^utereJ) 
Augusta  R.  Co.  v.  Glover,  92  Ga.  132.  Illinois. — Holton  v,   Daly,   106   111. 

4.  Chicago,    etc.,     R.    Co.    v.   Fry,  131;  Chicago,  etc.,  R.  Co.  v.  Morris,  26 

131    Ind.    319,    which    was  an    action  III.  400;  Quincy  Coal  Co.  v.  Hood,  77 

for  the  death  of  a  brakeman,  caused  111.68;  Conant  v.  Griffin,  48  lU.  410; 

868  Volume  V. 


AUegatioDi.         DEATH  BY  WRONGFUL  ACT. 

that  such  an  allegation  is  unnecessary,  on  the  ground  that  the 

Chicago,  etc.,  R.  Co.  v.  Logue,  47  III.  recovered  shall  be  for  the  exclusive 

App.  392.  benefit  of  the  widow  and  next  of  kin  of 

Indiana, — State    v,    Walford    (Ind.  the  decedent.    Since  this  modification 

App.  1894),  39  N.  £.  Rep.  163 ;  Stewart  of  the  statute,  it  has  not  been  regarded 

V.  Terre  Haute,  etc.,  R.  Co.,  103  Ind.  as  essential  that  the  declaration  should 

44,  31  Am.  &  Eng.  R.  Gas.  209;  Indi-  aver  that  the  decedent  had  a  widow  or 

anapolis,  etc.,  R.  Co.  x).  Keely,  23  Ind.  next  of  kin,  or  mention  his  distributees 

*33;  Jeifersonville  R.  Co.  V.  Hendricks,  by  name  or  otherwise."    Snyder,  P., 

41  Ind.  48;  Clore  t^  Mclntire,  120  Ind.  in  Searle  v,  Kanawha,  etc.,  R.  Co.,  33 

362.    See  also  JefTersonville,  etc.,    R.  W.  Va.  370. 

Co.  V,  Swayne,  26  Ind.  477.  Wisconsin. — Woodward  v.  Chicago, 

Kansas, — Missouri   Pac.   R,  Co.  v,  etc.,  R.  Co.,  23  Wis.  400;  Wiltse  v.  Til- 
Barber,  44  Kan.  612.  den,  77  Wis.  153;  Topping  v.  St  Law- 

Kentucky, — Baker  v.  Louisville,  etc.,  rence,  86  Wis.  526. 

R.  Co.  (Ky.  1 891),  17  S.  W.  Rep.  191.  Amplified  Statement  of  the  Rule. — In 

Michigan. — Walker  v.  Lake  Shore,  Safford  v.  Drew,  3  Duer  (N.   Y.)  633, 

etc.,  R. Co.  (Mich.  1895),  62  N*  W.  Rep.  Duer,  J.,  reasoned  as  follows:   "It  fol- 

1033.  lows  that  in  actions  under  the  statute, 

Minnesota,  —  Schwarz    v.  Judd,   28  the  damages  that   may  be  recovered 

Minn.    371;     Sykora    v.   J.    I.     Case  are  limited  to  a  mere  indemnity,  and 

Threshing  Mach.   Co.   (Minn.    1894),  in   all  cases'  where  the  damages  are 

60  N.  W.  Rep.   1008;  Barnum  v.  Chi-  thus  limited,    I   apprehend  the  facts, 

cago,  etc.,  R.  Co.,  30  Minn.  461.  that  there  are  persons  entitled  by  law 

Montana, —  Serensen    v.    Northern  to  claim  the  indemnity,  and  that  they 

Pac.  R.  Co.,  45  Fed.  Rep.  407.  have  sustained  a  loss  justifying  their 

Nebraska, — Burlington,  etc.,  R.  Co.  claim,  must  be  proved  upon  the  trial  in 

V,  Crockett,  17  Neb.  570;  Warren  v,  order  to  warrant  a  recovery;  and  that 

Englehart,  13  Neb.  283.  when   these  facts  are  not  proved,  the 

New  Jersey. — McGlone  v.  New  Jer-  foundation  of  the  action  fails,  and  the 

sey  R.,  etc.,  Co.,  37  N.  J.  L.  304.  complaint  must  be  dismissed.    These 

New    York. — Safford     v.    Drew,    3  facts  are,  in  their  nature,  material  and 

Duer    (N.   Y.)   637;    Lucas   v.    New  issuable,  and  in  actions  like  the  present 

York  Cent.  R.Co.,  21  Barb.  (N.  Y.)  345.  are,  therefore,  in  my  judgment,  just  as 

Okio. — Dunhene  v,  Ohio  L.  Ins.,  etc.,  necessary  to  be  proved  upon  the  trial, 

Co.,  I  Disney  (Ohio)  357.  and,  consequently,  to  be  averred  in  the 

Soutk  Carolina. — Lilly  v.  Charlotte,  complaint,  as  the  death  of  the  person 

etc.,  R.  Co.,  33  S,  Car.  142 ;  Conlin  v.  injured,  and  the  wrongful  act  or  neg- 

Charleston,  15  Rich.  (S.  Car.)  310.  lect  of  the  defendant  as  its  primary. 

Tennessee, — Louisville,  etc.,  R.  Co.  cause." 

V,  Pitt,  91  Tenn.  86;  East  Tennessee,  Declaration  Aided  by  Writ.— Where, 

etc.,  R.  Co.  V,  Lilly,  90  Tenn.  563.  in  the  original  ^rit,  the  person  killed  is 

Texas. — All    beneficiaries    must    be  described  as  leaving  a  widow  and  one 

made  parties.    See  supra^  IV.  3.  Join-  minor  child,  this  part  of  the  writ,  al- 

der  of  Parties  Plaintiff.  though  descriptive  of  the  person,  may 

Vermont, — Geroux  v.  Graves,  62  Vt.  be  referred  to  for  the  purpose  of  help- 

380;  Westcott  V.  Central  Vermont  R.  ing  out  the  want  of  a  material  aver- 

Co.,  61  Vt.  438.  ment  in  the  declaration.    Westcott  v. 

Washington. — Northern  Pac.  R.  Co.  Central  Vermont  R.  Co.,  61  Vt.  438. 

V.  Ellison,  3  Wash.  335.  Clerical  Brrors. — Where  a  complaint 

West  Virginia. — Baltimore,  etc.,  R.  alleged  that  the   "defendant  left  him 

Co.  V.  Gettle,  3  W.  Va.  376,  under  the  surviving  his  widow,"  it  being  evident 

Act  of  1863.  "Act  of  1863,  c.  98,  has  been  that  the  use  of  the  word  "defendant" 

changed  by  Code,  c.  103,  so  as  to  pro-  instead  of  "  decedent "  was  a  merecler- 

vide  that  the  amount  recovered  shall  be  ical  error,  and   that  such  error  could 

distributed  to  the  parties  entitled  under  not  have  misled  any  one,  the  error  was 

the    law  to    the  personal   estate  of  a  disregarded  and  held  not  a  ground  for 

decedent,  but  it  shall  not  be  liable  for  demurrer.      Kenney    v.    New    York 

his  debts,  instead  of  providing,  as  the  Cent.,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  535. 

former  statute  did,  that  the  amount  Objectloni,  How  Taken. — In  Missouri, 
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existence  of  beneficiaries  is  a  matter  of  almost  common  knowl- 
edge and  will  be  presumed.^ 

Hmbm  of  BenefldariM. — While  it  is  necessary  to  allege  the  exist- 
ence of  beneficiaries,  the  names  of  such  persons  need  not  be  set 
forth  ;^  unless  it  is  apparent  on  the  face  of  the  record  that  others 
are  interested  in  the  suit.' 

h.  Rebutting  Contributory  Negligence.— It  is,  in  general, 
unnecessary  to  allege  the  absence  of  contributory  negligence  on 
the  part  of  the  deceased,^  except  in  those  jurisdictions  where 

where  a  petition  is  defective  for  not  But  where  the  existence  of  benefi- 

tlleging  the  existence  of  beneficiaries,  ciaries  is  to  be  proved  such  fact  must  be 

the  objection  is  not  necessarily  waived  alleged.    Roach   v.  Consolidated  Im- 

bj   pleading  over,   and  may  be   pre-  perial    Min.    Co.,    7    Sawy.    (U.    S.) 

aented  by  a  demurrer  to  the  evidence,  324. 

or  by  a  motion  in  arrest  of  judgment  2.  Conant  v.  Griffin,  48  III.  410;  Mc* 

Sparks  v.  Kansas  City,  etc.,  R.  Co.,  31  Glone  v.  New  Jersey  R.,  etc.,  Co.,  37 

Mo.  App.  III.  And  where  such  a  defect  N.   J.   L.  304;   Keller  v.  New   York 

is  apparent,   judgment  should    be  re-  Cent.  R.  Co.,  24  How,  Pr.  (N.  Y.  Ct 

versed  and  the  cause  remanded.    Mcln-  App.)  172.     See  also  Jeffersonville,  etc., 

tosh  V.  Missouri  Pac.R.Co.,  103  Mo.  131.  R.  Co.  v.  Hendricks,  41  Ind.  48 ;  How* 

In  Texas  such  an  objection  must  be  ard  v,  Delaware,  etc..  Canal  Co.,  40 

taken  by  special  exception.     March  v»  Fed.  Rep.  195.    But  it  has  been  inti- 

Walker,  48  Tex.  373.  mated  in  a  few  cases  that  good  plead - 

In  Montana^  where  a  complaint  is  de-  ing  requires  that  the  persons  benefited 

fective  in  failing  to  allege  the  existence  should  be  named.    Baltimore,  etc.,  R. 

of  next  of  kin,  the  defect  is  not  neces-  Co.  v.  Gettle,  3  W.  Va.  376;    Indian- 

sarily  waived   by   a  failure  to  demur ;  apolis,  etc.,  R.  Co.  v,  Keely,  23  Ind. 

neither  is  such  defect  cured  by  a  ver-  133. 

diet  where  proof  is  permitted,  over  de-  Poatliimumi  Oliild. — In  an  action  by 

fendant's  objection,  of  the  existence  of  an   administrator    for  the   death  of  a 

next    of   kin.    Serensen    v.  Northern  young    child,    it    was    held   that  an- 

Pac.  R.  Co.,  45  Fed.  Rep.  407.  other  child,   born  after  the   accident, 

1.  Alabama. — Columbus,  etc.,  R.  Co.  was  an  heir  of  the  one  killed  and  should 

v.   Bradford,  86  Ala.  574,  38   Am.  &  have  been  named  as  one  of  the  next  of 

Eng.  R.  Cas.  214 ;  Alabama,  etc.,  R.  kin.    Chicago,  etc.,  R.  Co.  v.  Logue, 

Co.  V,  Waller,  48  Ala.  459.  47  111.  App.  292. 

Nevada. — Roach  t^ .Consolidated  Im •  Beneflciarlds  Not  Named. — Where  cer- 

perial  Min.  Co.,  7  Sawy.'  (U.  S.)  224.  tain  beneficiaries  have  been  named  in 

North  Carolina, — Warner  v.  West-  the  declaration  or  complaint,  it  is  not 

cm  N.  Car.  R.  Co.,  ^  N.  Car.  350,  35  necessary  to  negative  the  existence  of 

Am.  &  Eng.  R.  Cas.  432.  other  beneficiaries  not  named  therein. 

Virginia. — Baltimore,  etc.,    R.  Co.  Southern   Cotton    Press,  etc.,   Co.  v. 

V.   Wightman,    29    Gratt.   (Va.)   431;  Bradley,  53  Tex.  587;   Missouri   Pac. 

Matthews  f.  Warner,  29  Gratt.  (Va.)  R.     Co.    v.    Barber,    44     Kan.    612; 

570;  Baltimore,  etc.,  R.  Co.  v.  Noell,  Barnes  v.  Ward,  2   C.  &  K.  661,  9  C. 

32  Gratt.  (Va.)  394;  Harper  v.  Norfolk,  B.   392,  61   E.  C.  L.  661,  14  Jur.  334. 

etc.,  R.  Co.,  36  Fed.  Rep.  102.  8.  Southern  Cotton  Press,  etc.,  Co. 

West  Virginia. — Madden  v.  Chesa-  v,  Bradley,  52  Tex.  587. 

peake,  etc.,  R.   Co.,  28   W.   Va.  610;  4.  Alabama. — Columbus,  etc.,  R.  Co. 

Searle  v.  Kanawha,  etc.,  R.  Co.,  33  W.  v,  Bradford,  86  Ala.  574,  38   Am.  & 

Va.  370.    But  not  so  under  Act  of  1863.  ^"g-  ^'  ^^s-  214* 

See  the  West  Virginia  cases  cited  in  Mississippi.  —  Hickman   v,   Kansas 

the  preceding  note.  Citj',  etc.,  R.  Co.,  66  Miss.  154. 

In  these  states,  however,  with  the  ex-  Missouri. — O'Connor     v.    Missouri 

ception  of  Alabama^  it  has  been  held  Pac.   R.   Co.,  94  Mo.  150,  33    Am.  & 

that  the  existence  of  beneficiaries  is  Eng.  R.  Cas.  61. 

not  essential  to  the  maintenance  of  the  Netv  Torh, — Malhado  v.  Poughkeep- 

action.  sie  Transp.  Co.,  37  Hun  (N.  Y.)  99. 
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such  allegations  are  held  to  be  essential  in  all  actions  for  personal 
injuries.*  See  also  article  Contributory  Negligence,  antey  p.  i. 
3.  Under  Peonliar  Statutory  Provifiionf. — In  statutory  actions  for 
death  by  wrongful  act,  the  party  suing  must  bring  himself  strictly 
within  the  statutory  requirements  necessary  to  confer  the  right  of 
action,  and  such  facts  must  appear  in  the  petition,  declaration  or 
complaint.^  And  where  any  conditions  are  imposed  as  a  pre- 
requisite to  the  maintenance  of  the  action,  allegations  showing  a 

Virginia. — Baltimore,  etc.,  R.  Co.  v.  legations,  see  article  Contributory 

Whittington,  30  Gratt.  (Va.)  805.  Negligence,  ante^  p.  i. 

West   Virginia, — Unfried  v.   Balti*  S.  Brown  v.  Harmon,  at  Barb.  (N. 

more,  etc.,  R,  Co.,  34  W.  Va.  260.  Y.)  508. 

1.  Indiana, — Hildebrand  v.  Toledo,  Wlien   Deceased    might  lutT«  Kaln- 

etc,  R.  Co.,  47  Ind.  399;  Indiana,  etc.,  talned  an  Aotlon  If  LlTliig. — Under  Ohio 

R.   Co.  t^  Greene,  106   Ind.   279,   25  Rev.  Stat.,  ^  6134,  S»^^i"g  ^^^  "ght  of 

Am.  &  Eng.  R.  Cas.  322;  Cincinnati,  action  only  where  the  deceased  might 

etc.,   R.  Co.  V.   Eaton,  53   Ind.    307 ;  have  maintained  it  had  he  lived,  it  is 

Toledo,  etc.,  R.  Co.  v.  Brannagan,  75  not  necessary  to  allege  specifically  such 

Ind.  490,  5  Am.  &  Ens.  R.  Cas.  630;  fact,  where  the  facts  showing  the  right 

Indianapolis,  etc.,  R.  Co.  v,  Keely,  23  of  action  are  sufficiently  pleaded.  Lima 

Ind.  133;  Sullivan  v.  Toledo,  etc.,  R.  Electric  Light,  etc.,  Co.  v.  Deubler,  7 

Co.,  58  Ind.  26;  Pittsburgh,  etc^  R.  Co.  Ohio  Cir.  Ct.  Rep.  185.     And  so  under 

V.  Vining,  27  Ind.  513;   Indiana  Mfg.  il/ary/<z»</ Code,  art.  65.    Philadelphia, 

Co.  r.  Millican,  87  Ind.  87 ;  Pittsburgh,  etc.,  R.  Co.  v.  State,  58  Md.  372. 

etc.,  R.  Co.  V,  Burton,  139  Ind.  357;  Baference  to   Statute    ImpoBing  R«- 

Pennsylvania  Co.    v.    Davis,    4    Ind.  strietions. —  TVffff^jje^  M.&  V.  Code,  ^ 

App.  51.  1398,  providing  for  certain  regulations 

Iowa. — Patterson  v.  Burlington,  etc.,  for  the  protection  of  persons  crossing 

R.  Co.,  38  Iowa  279.  or   walking  upon    railroad  tracks,    is 

Maryland, — State  v,  Baltimore,  etc.,  merely  declaratory  of  the  common  law, 

R.  Co.,  24  Md.  84.  and    a    declaration,  in    an  action   for 

NegUgenoe  of  Father. — In  an  action  death  caused  by  the  violation  of  such 

by  a  father  for  the  death  of  his  minor  statute,  alleging  the  manner  of  the  vio- 

son,  occurring  while  in  his  company,  lation,  sufficiently  shows  that  the  injury 

it  must  be  alleged  that  both  the  de-  was  done  contrary  to  the  statute,  and 

ceased  and  the  plaintiff  were  without  gives   notice  that    the    defendant  has 

fault,  and  such  an  allegation  in  regard  been  guilty  of  negligence,  and  it  is  not 

to  the  deceased  is  not  sufficient.     Sul-  necessary  that  the  statute  itself  be  re- 

livan  V,  Toledo,  etc.,  R. Co.,  58  Ind.  26.  ferred  to;  nor  is  the  declaration  open 

Wliera  OhUd  Was  Very  Toniig. — In  an  to  the  objection   that  it  requires  the 

action  to  recover  for  the  death  of  a  defendant  to  prepare  to  defend  against 

young  child,  it  is  sufficient  if  the  com-  both  a  common-law  and  a  statutory 

plaint  alleges  that  the  injury  occurred  action,  since,  as  before  stated,  the  staf- 

without  the  faultofthe  parents,  without  ute  is  merely  declaratory  of  the  com- 

alleging  that  the  child  itself  was  not  mon  law.    ^ast  Tennessee,  etc.,  R.  Co. 

guilty  of  contributory  negligence.    In  t;.  Pratt  85  Ten n.  9. 

such  a  case,  any  neglect  on  the  part  of  Wliere    there    Are    Two   Ckmcnrrent 

the  child  would  be  imputed  by  law  to  Remedies. — Under  Vermont  Rev.  Laws, 

the  parent.    Pittsburgh,  etc.,  R.  Co.  v.  §§   2138,  2130,  a   declaration  alleging 

Vining,  27  Ind.  513.  that  the  death  resulted  from   the  tor- 

NegUgenoe  of  Admlniftrator. — An  ad-  tious  acts  of  the  defendant,  and  that 

minlstrator,  in  an  action  for  the  death  the  plaintiiT  was   the  personal  repre- 

of  his  intestate,  need  not  aver  his  own  sentative  of  the  deceased,  who  left  a 

freedom  from  fault.     Indiana  Mfg.  Co.  widow  and  next  of  kin,  is  sufficient, 

V.  Millican,  87  Ind.  87 ;  Pittsburgh,  etc.,  without  a  further  allegation  that  the 

R.  Co.  t^.  Burton,  139  Ind.  357.  action  was  brought  for  the  benefit  of 

Wliat  Allegatloni  Snfflelent. — For  the  such  widow  and  next  of  kin.  Although 

general  principles  relating  to  such  al-  in  Vermont  there  are  two  rights  of 
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compliance  with  such  conditions  precedent  are  essential,  and  if 
omitted  the  pleading  cannot  be  sustained.^ 

action,  one  to  recover  the  damages  sut-  Killed  In  Baif-Dafense. — Where  the 

tained  by  the  deceased  for  the  time  be-  statute    under    which    the    action    is 

tween  the  injury  and  his  death,  and  the  brought  provides  that  the  action  maj 

other  to  recover  damages  for  the  bene-  be  had  only  when  the  killing  was  "  not 

fit  of  the  widow  and  next  of  lun,  the  in  self-defense,"  it  is  essential  in  the 

averment  that  the  intestate  left  a  widow  petition  to  negative  such  proviso,  and 

and  next  of  kin  is  sufficient  to  show  such  allegation  must  be  proved.  Becker 

that  the  action  was  brought  under  the  v.  Crow,  7  Bush  (Ky.)  19S. 

latter  statutory  provision.    Westcott  v.  Whara  Marrlai^e  Defeats  ibe  'KUgbX  of 

Central  Vermont  R.  Co.,  61  Vt.  438.  AAtlon. — Where  a  parent  has  a  right  of 

Where  Damages  Are  Part  of  the  Bstata.  action  only  for  the  death  of  his  unmar- 

—Where  a  personal  representative  may  ried  child,  a  complaint  failing  to  state 

maintain  an  action  on  behalf  of  the  es-  that  the  deceased  was  unmarried  is  de- 

tate,  and  the  widow  a  similar  action  on  fective.    Dulaney  v.  Missouri  Pac.  R. 

behalf  of  herself  and  her  children,  a  Co.,  21  Mo.  App.  597. 

complaint,  in  an  action  by  a  personal  Where  Instantaneons  Death  Defeats 

representative,  alleging  the  damages  to  the  Bight  of  Action. — Under  Comp. 

have  been  sustained  by  the  widow  and  Laws  South  Dakota^  §  549^*  giving  a 

children,  and  not  by  the  estate,  is  fa-  right  of  action  to  the  personal  repre- 

tally  defective,  as  such  an  action  can  be  sentative  of  the  deceased  in  the  same 

brought  by  the  widow  only.     Belding  manner  that  the  deceased  might  have 

V.  Black  Hills,  etc.,  R.  Co.,3  S.  Dak.  369.  sued  had  death  not  ensued,  a  complaint 

Where  Character  of  Damages  Depends  alleging  the  death  to  have  been  instan- 

on  Degree  of  NegUgenoe. — Where,  as  in  taneous  is  fatally  defective,  as  no  right 

Kentucky  Rev.  Stat.,  c.  57,  ^^  1,3,  the  of  action   could   have  accrued   to  the 

question   whether    the   plaintiff   shall  deceased  in  such   a  case.     Belding  v, 

recover    compensatory  or    exemplary  Black  Hills,  etc.,   R.  Co.,   3   S.  Dak. 

damages    depends  upon  whether  the  369. 

defendant  was  guilty  of  ordinary  or  Defective  Works — ^Emidoyee.  —  In  an 

wilful  negligence,  the  character  of  the  action   under  Alabama  Code,  §  3590, 

action  will  be  determined  by  the  char-  subd.  i,  where  the  injury  was  **  caused 

acter  of  the  negligence  alleged  therein,  by  reason  of  a  defect  in  the  ways,  works, 

Givens  v.  Kentucky  Cent.  R.  Co.,  89  etc.,'*  used  by  the  employer,  it  is  essen- 

Ky.  231.  tial  to  allege,  in  the  words  of  the  statute, 

If  "  ordinary  neeligence,''  or  '*  negli-  or  at  least  in  substance,  that  such  defect 
gence,"  be  alleged,  the  action  will  be  was  caused  by  the  negligence  of  the  de- 
considered  as  brought  under  the  first  fend  ant,  or  some  person  to  whom  he 
section.  Givens  v,  Kentucky  Cent.  R.  had  delegated  his  authority,  or  that  the 
Co.,  89  Ky.  231.  defendant  had  failed  to  use  due  diligence 

Aeddent  at  Crossing. — \5  nder  Massa*  to  discover  the  defect;   and  an  aver- 

ckusetts  Pub.   Stat.,  c.  112,  ^  213,  giv-  ment  that  the  defendant  "  negligently 

ing  a  right  of  action  for  injuries  received  used   in   its   business  a  steam   engine 

at  a  railway  crossing,  an  allegation  that  which  was  out  of  order,  so  that  it  could 

the  injury  occurred   at  a  crossing  is  not  be  stopped  promptly,"  followed  by 

essential.     Allerton  v,  Boston,  etc.,  R.  an  averment  that  the  injury  was  caused 

Co.,  146  Mass.  341,  34  Am.  &  £ng.  R.  "on  account  of  the  negligently  defect- 

Cas.  563.  ive  condition  of  the  engine,'*  is  not  suf- 

Bmanclpatlon  of  Infant. — Where  the  ficient.     Mobile,  etc.,  R.  Co.  v.  George, 

emancipation  of  an  infant  killed  by  the  94  Ala.  199. 

wrongful  act  of  another,  is  an  essential  Defective      Building  —  Ownership. — 

allegation  in  the  complaint,  an  aver-  Where  death   was  caused   because  of 

ment  that,  at  the  time  of  his  death,  the  a  negligently  constructed  building,    a 

decedent  was  not,  and  for  two  months  merely  inferential  charge  of  negligence 

theretofore  had  not  been,  in  the  service  against  the  builders,  without  any  alle- 

of  his  parents,  or  either  of  them,  does  gation  that  they  owned  the  building,  is 

not  sufficiently  show  such  an  emanci-  not  sufficient.     Brown  v,  Harmon,  21 

pation.     Berry   v.  Louisville,  etc.,  R.  Barb.  (N.  Y.)  508. 

Co.,  128  Ind.  484.  1.  Barker  v,  Hannibal,  etc.,  R.  Co., 
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4.  SnrpluBage  and  Immaterial  Allegationf. — In  general,  where  a 
count  contains  sufficient  general  allegations,  other  allegations,  giv- 
ing the  particulars,  which  are  not  repugnant  to  the  general  state- 
ment, may  be  stricken  out  as  surplusage,  and  the  count  will  not 
be  rendered  bad  thereby.*     Nor  can  it  be  objected  that  such 

oi  Mo.  86.     And  see  generally  article  recover  under  section  3,  nevertheless 

Conditions   Precedent,  vol.  4,  p.  presents  a  full  and  complete  cause  of 

626.  action  under  section  i.    The  allegation 

Pr^ifloiui   Orixnlxial    ProMontlon. — In  in  reference  to^wilful  negligence  mapr 

Georgia^  in  an  action    for  death  by  be  stricken  out  as  surplusage.    Morris 

-wrongful  act,  where    the    tort    com-  v.  Louisville,  etc.,  R.  Co.  (Ky.  1890),  12 

plained  of  amounts  to  a  felony,  the  S.  W.  Rep.  940. 

plaintiff  must  aver  that  he  has  prose-  An  allegation  that  the  defendant ''un- 

cuted    the    defendant   in    a    criminal  lawfully,  carelessly,  and   wilfully "  ran 

action,  as  required  by  the  code,  §  2970,  over  the  decedent,  where  the  specific 

or  show  an  excuse  for  failure  to  prose-  act  charged  was  the  running  of  the 

cute.    Allen  v.  Atlanta  St  R.  Co.,  54  train  at  a  high  and  dangerous  rate  of 

Ga.  503.  speed,  is  not  bad  as  charging  a  **wilful" 

And  when  a  declaration    shows  a  killing,  in  the  absence  of  an  allegation 

statement  of  facts  which  amount  to  a  that  the  defendant  knew  of  the  pres- 

frima  facie  case  of  felony  on  the  part  ence  of  the  deceased  upon  the  track,  or 

of  the  defendant's  agents,  but  contains  that  circumstances  existed  making  the 

no  allegation  of  any  prosecution  insti-  running  of   the  train  in   the  manner 

tuted    against    such    agents,    or    any  charged  a  reckless  disregard  of  human 

excuse  for  failure  to  do  so,  a  demurrer  life.  Sherfey  v.  Evansville, etc.,  R.  Co., 

is  properly  sustained.    Chick  v.  South-  i3i  Ind.  429. 

western  R.  Co.,  57  Ga.  357.  Action  for  Loss  of  Bervlces. — In  an 

But  where  a  suit  was  brought  in  action  for  loss  of  the  services  of  a  minor 
Georgia  for  a  homicide  which  occurred  son,  a  further  allegation  that  death  re- 
in South  Carolina,  if  the  statute  of  the  suited  from  the  injuries  does  not  alter 
latter  state  did  not  require  a  prosecu-  the  nature  of  the  action,  or  make  it  an 
tion  as  a  condition  precedent  to  a  re-  action  for  the  homicide  of  the  son, 
covery  in  a  civil  case,  such  a  prosecu-  where  the  circumstances  are  such  that 
tion  was  not  necessary  in  Georgia  and  the  plaintiff  could  not  recover  for  the 
need  not  be  alleged.  South  Carolina  death  of  the  son.  Chick  v.  South- 
R.  Co.  V,  Nix,  68  Ga.  572.  western  R.  Co.,  57  Ga.  357. 

1.  Preston  v,  St.  Johnsbury,  etc.,  R.  Allogatlons  of  Loss  of  Society,  etc. — 

Co.,  64  Vt.  280.    See  also  article  Sur-  In  an  action  by  a  widow  for  the  death 

PLUSAGB.  of  her  husband,  allegations  that  she  has 

Naming  Dlstrlbntees. — While  under  been  deprived  of  his  society  and  com- 
West  Virginia  Code,  c.  103,  it  is  not  panionship,  and  been  caused  great 
necessary  to  name  the  distributees,  and  mental  pain  and  suffering,  are  properly 
allege  that  the  action  is  for  their  bene-  stricken  out  as  irrelevant,  as  no  dam- 
tit,  still  such  an  averment  will  not  be  ages  can  be  recovered  for  such  loss, 
fatal  to  the  declaration,  and  ought  to  Killian  v.  Augusta,  etc.,  R.  Co.,  79 
be  treated  as  surplusage.  Searle  v,  Ga.  234. 
Kanawha,  etc.,  R.  Co.,  33  W.  Va.  ^70.  Character  of  FlalntUf— Administrator. 

*' Gross  and  WUfta**Ne^lgence.—A"0if-  —Where,  from  the  general  frame   or 

tuchy  Gen.  Stat.,  c.  57,  ^  3,  allows  dam-  tenor  of  the  complaint,  it  appears  that 

ages  caused  by  the  **  wilful "  negligence  the  action  is  prosecuted  by  the  adminis- 

of  any  person,  provided   such  person  trator  in  his  representative  character 

leaves  a  widow  or   minor  child,  for  and  not  in   his  individual  capacity,  a 

whose  benefit  the  recovery  is  had.  Sec-  mere  conclusion  of  the  complaint  aver- 

tion  I  allows  a  recovery'  by  an  adminis-  ring  that  by  the  death  of  his  intesttrte 

trator  for  the  negligent  killing  of  any  he  is  damaged  to  a  certain  amount, 

person,  regardless  of  any  next  of  kin.  does  not  carry  the  conclusion  that  he 

Under  these  provisions,  a  petition  al-  sues  in  his  individual  capacity.    Such 

leging  both  **  gross  and  wilful  *'  negli-  a  pleading  should  be  judged  from  its 

gence,  but  which  negatives  the  right  to  general  scope  and  tenor  and  not  from 
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particulars  have  not  been  alleged.^  But  when  an  immaterial  aver- 
ment has  been  traversed  by  the  general  issue,  it  becomes  a  material 
allegation,  and  must  be  sustained  by  proof.^ 

6.  Allegations  of  Dainages — a.  Generally.-:— In  those  jurisdic- 
tions where  the  statute  provides  that  the  action  shall  be  for  the 
recovery  of  pecuniary  loss  only,  or  where  such  an  interpretation 
has  been  placed  upon  the  statute  by  the  courts,  it  is  essential  in 
the  declaration  or  complaint  to  allege  that  pecuniary  loss  has 
resulted  from  the  death.^  But  where  it  is  held  that  pecuniary 
loss  is  necessarily  implied,  and  that  merely  nominal  damages  may 
properly  be  recovered,  it  is  unnecessary  to  allege  that  pecuniary 
loss  has  been  sustained.^ 

its  separate  and  detached  statements,  whose  benefit  the  action  is  brought  has 

Clore  V.  Mclntire,  120  Ind.  362.  sustained    pecuniary   injury    bj    the 

1.  Conant  v.  Griffin,  48  111.  410.  death,  will  not  support  a  judgment  for 

IdMLtlty  of  Widow. — Where  it  is  doubt-  any  damages  whatever.    Orgall  v.  Bur- 

ful  who  was  the  true  widow  or  next  of  lington,  etc.,  R.  Co.  (Neb.  1895),  64  N. 

kin,  such  fact  need  not  be  alleged,  as  W.  Rep.  450. 

the  question  is  wholly  immaterial,  it        But  it  is  not  absolutely  necessary  that 

being  sufficient  to  allege  and  prove  that  the  petition  should  contain  the  words 

the  deceased  left  a  widow  or  next  of  **  damage,  injury,  or  loss.*'    It  is  suffi- 

kin.    Conant*  v.  Griffin,  48  III.  410.  cient  if  it  appears  from  the  averments 

mnorlty  of  Flalntur. — In  a  suit  by  an  in  the  petition  that  by  reason  of  the 

administrator  on  behalf  of  children  of  death  of  the  intestate  a  pecuniary  loss 

the    deceased,    an    allegation    of  the  has  resulted  to  the  wife  and  next  of  kin 

minority  of  the  plaintiffs  is  immaterial  of  the  deceased.    Kearney  Electric  Co. 

when  the    administrator  is  the    only  v.  Laughlin,  45  Neb.  390. 
party  who  can  sue.    Bledsoe  v.  Stokes,        And    a    petition    alleging   that  the 

I  Baxt.  (Tenn.)  312.  deceased  left  minor  children  "wholW 

S.  Wabash,  etc.,  R.  Co.  -r.  Shacklet,  dependent  on  him  for  support,**  suflS- 

105  111.  364.  ciently  avers  damages.    Kearney  Elec- 

8.  Bell  V.  Central  R.  Co.,  73  Ga.  520;  trie  Co.  v.  Laughlin,  45  Neb.  390. 
Regan  xk  ChiciL?o,  etc.,  R.  Co.,  51  Wis.        Texas. — In  determining  the  necessity 

599 ;  Kelley  v,  Chicago,  etc.,  R.  Co.,  50  for  allegations  of  damages  a  distinction 

Wis.  381.  must    be   made  between  those  cases 

Hurst  V.  Detroit  City  R.  Co.,  84  where  the  deceased  was  a  minor  and 
Mich.  539,  where  the  damages  were  those  in  which  he  was  an  adult  at  the 
held  to  be  special,  under  How.  Stat.,  time  of  his  death.  In  the  former  case 
^  8314,  providing  that  the  jury  shall  the  law  presumes  damages  as  the  re- 
award  **such  damages  <as  they  may  suit  of  the  death,  but  in  the  latter, 
deem  fair  and  just  with  reference  to  the  specific  allegations  of  damages  are 
pecuniary  injury  resulting  from  such  essential.  Winnt  v.  International,  etc., 
death.*'  R.  Co.,  74  Tex.  32. 

Aetlon    by  Admlnlatrator. — A    com-        Actual  and  Exemplary  Damages. — 

plaint  by  an  administrator,  where  the  Where  the  plaintiff  is  to  recover  both 

administrator  is  also  a  son  of  the  intes-  actual    and    exemplary   damages,   the 

tate,  alleging  that    by   means  of   his  better    practice  is  that  such  damages 

death  the  plaintiff  has  sustained  dam-  ''shall    be  claimed  by  proper    allega- 

ages  to  a  certain  sum,  but  failing  to  tions,  in    the  nature    of  two    distinct 

show  pecuniary    loss,  present  or  pro-  counts  on  different  causes  of  action,  or 

spective,  to  the  widow  or  relatives  of  the  cross-action,  with    averments    respec- 

deceased,  is  insufficient.    Regan  v  Chi-  tively  appropriate  to  each  remedy,'*  as 

cago,  etc.,  R.  Co.,  51  Wis.  599.  the  two  cases  are  essentially  different 

Ntbraaka. — A  petition,  under  Comp.  as  to  the  facts  necessary  to  be  alleged 

Stat.,    c.  21,   for   damages    for  caus-  and  proved.    Galveston,  etc.,  R.  Co. 

ing  the  death  of  plaintiff's  intestate,  v,  Le  Gierse,  51  Tex.  189. 
which  fails  to  show  that  the  person  for       4.  DllaolB.— Under  the  Illinola  Act 
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FterdoBlan  ConitltotiBg  Ion. — While  it  may  be  necessary  to  allege 
damage  on  the  part  of  the  beneficiaries,  the  particular  items  or 
circumstances  affecting  such  damage  need  not  be  set  forth,  and 
a  general  averment  of  damages  is  usually  sufficient.^ 

There  is,  however,  much  diversity  of  opinion  as  to  what  al- 
legations are  a  sufficient  averment  of  damages,  the  decisions 

of  Feb.  13,  1853,  giving  the  damages  law  supplies  the  necessary  implication 

recovered  to  the  next  of  kin  of  the  de-  to  the  award  of  nominal  damages.    It 

ceased,  it  is  not  necessary  that  the  dec-  would  seem  to  be  unnecessary  to  aUege 

laration  should  contain  a  special  alle-  the  conclusion  which  the  law  furnishes.*' 

gation  showing  the  manner  in  which  Bradley,  J.,  in  Kenney  v.  New  York 

the  next  of  kin  had  sustained  pecuniary  Cent.,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  535. 

loss,  as  the  intention  of  the  act  was  Washington. — Allegations  of  special 

clearly  not  to  limit   the    damages  to  pecuniary  damages  are  unnecessary,  as 

those  persons  who  had  sustained  loss,  it  is  for  the  jury  to  determine  from  the 

Barron   ^^    Illinois    Cent.    R.  Co.,   i  evidence  the  pecuniary  loss.    Atropsv. 

Biss.  (U.  S.)  412.  Costello,  8  Wash.  149. 

Indiana. — The  rule  stated  in  the  text  England. — In  an  action  under  9  and 

was  applied  in  Korrady  v.  Lake  Shore,  10  Vict.,  c.  93,  by  a  husband  for  the 

etc.,  R.  Co.,  131  Ind.  26i;^Salem  Bed-  death  of   his  wife,  caused   by  falling 

ford  Stone  Co.  v,  Hobbs   (Ind.  App.  through    a    trapdoor    negligently  left 

1894),  3^  ^*  ^*  Rep- 538)  under  a  statute  open  by  defendant,  it  is  not  necessary 

Siving  the  right  of  action  where  the  that   the  declaration  should  aver  pe- 
eceased  might  have  maintained  the  cuniary  damages.    Chapman  v.  Roth- 
action  had  he  lived.  well,  £l.  Bl.  &  El.  168,  96  £.  C.  L.  168, 

Pecuniary  loss  to  the  wife  and  child  4  Jur.  N.  S.  1180. 

of  the   deceased,  who    was  receiving  1.  Barnum  v.  Chicago,  etc.,  R.  Co., 

wages  at  the  time  of  his  death,  will  be  30  Minn.  461, 15  Am.  £  Eng.  R.  Cas. 

presumed    and    need    not  be  alleged.  513. 

Louisville,  etc.,   R.  Co.  v.  Buck,  1 16  Loss  of  Pension. — Where  the  death  of 

Ind.  566,  38  Am.  &  Eng.  R.  Cas.  153.  the  deceased  has  caused  the  loss  of  a 

Montana. — As  a  widow  and  next  of  pension  drawn  by  him,  it  is  not  neces- 

kin    are  entitled   to  the  damages  re-  sary  to  specially  allege  such  fact  in  the 

covered,  irrespective  of  any  legal  claim  complaint,  in    order  to    admit  proof 

for  support  on  the  deceased   had  he  thereof  as  an  element  of  damages.    In 

survived,  a  complaint  need  not  specific-  such  an  action  it  is  not  necessary  to 

ally  allege    the   damages  which  they  specify  in  the  complaint  all  the  items 

may    have    sustained    by    his    death,  or  particulars  which  would  enter  into  a 

Serensen  v.  Northern  Pac.  R.  Co.,  45  computation  of  the  plaintiff's  damages. 

Fed.  Rep.  407.  Such  damages  necessarily  result  from 

Olilo. — Under  the  statute  of  March,  the  wrongful  act  complained  of«  and 
1851,  allowing  an  action  byanadminis-  are  implied  by  law.  Ewen  v,  Chicago, 
trator  for  the  benefit  of  the  next  of  kin  etc.,  R.  Co.,  38  Wis.  613. 
of  the  deceased,  the  petition  need  not  Fonsral  Expenses. — Under  Minnesota 
contain  a  statement  of  special  ctrcum-  Gen.  Stat.  1878,  c.  77,  ^  2,  as  amended 
stances,  alleging  that  the  death  has  by  Laws  1891,  c.  123,  if  funeral  ex- 
caused  pecuniary  loss  to  the  persons  penses  are  sought  to  be  recovered  the 
for  whose  benefit  the  action  is  brought,  amount  thereof  must  be  alleged.  Sv- 
as  such  special  circumstances  can  af-  kora  v.  J.  I.  Case  Threshing- Mach.  Cfo. 
feet  only  the  amount  of  the  recovery.  (Minn.  1894),  60  N.  W.  Rep.  1008. 
Johnston  v.  Cleveland,  etc.,  R.  Co.,  7  In  California  funeral  expenses  must 
Ohio  St.  336.  be  specially  alleged.    Gay  v.  Winter, 

NewTork. — Yertore  v,  Wiswall,  16  34  Cal.  153. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  8,  sup-  In  New  Tork,  under  Code  Civ.  Pro., 

ports  the  text.  §  144,  an  allegation  that  the  plaintiff 

In  New  Tork  "  the  right  of  action  is  "  was  and   will  be  compelled   to    pay 

given  by  statute  for  an  act  which  is  $100   for  medical,  funeral,  and    other 

wrongful  or  negligent.    When  this  is  expenses,"  was  held  to   be    sufficient, 

established  as  the  cause  of  death,  the  Roeder  v.  Ormsby,  32  How.  Pr.  (N. 
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depending  largely  on  the  phraseology  of  the  statute  under  which 
the  action  is  brought.^ 

b.  Loss  OF  Services. — Where  the  only  right  of  action  for  the 
killing  of  a  minor  child  is  the  loss  of  the  services  of  the  child,  it 
is  essential  that  such  loss  of  services  be  alleged  in  the  declaration 
or  complaint.* 

Y.  Supreme  Ct.)  270,  13  Abb.  Pr.  (N.  tinuance  of  such  benefits.     San  An- 

Y.)  334.  tonio,  etc.,  R.  Co.  v.  Long  (Tex.  Civ. 

1.  Colorado. — Where  the    complaint  App.   1894),   26  S.   W.    Rep,  114,  87 

avers  the  relationship  of  the  plaintiff  to  Tex.  148. 

the  deceased,  the  latter'8  age  at  the  Death  of  Adult  Child, — Where  the 
time  of  his  death,  his  occupation  and  deceased  was  over  twenty-one  years  of 
the  amount  of  his  daily  earnings,  his  age  at  the  time  of  his  death,  it  is  essen- 
employment  by  the  defendants,  and  the  tial  to  allege  that  the  deceased  sup- 
facts  and  circumstances  of  his  death,  ported  or  contributed  to  the  support  of 
concluding  with  a  general  averment  of  the  plaintiff,  and  that  there  was  some 
damages,  such  complaint  is  sufficient  to  expectation  of  benefit  of  a  pecuniary 
permit  the  recovery  of  such  damages  character ;  and  an  allegation  that  the 
as  are  naturally  incident  to  the  death,  plaintiff,  **  as  his  sole  surviving  parent, 
Orman  x\  Mannix,  17  Colo.  564.  has  been  damaged  $10,000  actual  dam- 

Wlaconsln. — In  Kelly  v.  Chicago,  etc.,  ages,*'  is  insufficient.  Winnt  t'.  Inter- 
R.  Co.,  50  Wis.  381,  it  was  held  that  a  national,  etc.,  R.  Co.,  74  Tex.  32. 
complaint  which  showed  that  the  de-  Death  of  Minor  Child. — An  allega- 
ceased  was  a  laboring  man  and  left  no  tion  that  the.child  had  "  much  strength, 
widow,  but  left  a  child  of  three  years  mental  and  physical  vigor,  and  pros- 
as  his  lineal  descendant,  sufficiently  pects  of  longevity'  and  great  usefulness 
showed  that  such  child  had  suffered  to  the  plaintiff,"  and  that  after  attain- 
pecuniary  damages  by  the  death  of  the  ing  his  majority  he  would  have  con- 
father.  The  decision  was  based  upon  tributed  to  the  plaintiff's  support,  suffi- 
the  ground  that  as  the  law  enforces  ciently  shows  pecuniary  loss.  Austin 
upon  the  father,  having  the  ability  to  Rapid  Transit  R.  Co.  v.  Cullen  (Tex. 
do  so,  the  duty  of  educating  and  sup-  Civ.  App.  1895),  29  S.  W.  Rep.  256. 
porting  his  minor  children,  when  it  Pecuniary  Condition  of  Plaintiff, — 
appears  that  the  father  was  engaged  in  The  pecuniary  condition  of  the  plain- 
earning  money  it  will  be  presumed  tiff  may  be  properly  alleged  to  show 
that  he  had  the  means  of  providing  to  the  expectation  of  assistance  from  the 
some  extent  such  support  and  main-  deceased.  International,  etc.,  R.  Co. 
tenance.  v.  Kindred,  57  Tex.  491,  11  Am.  &  Eng. 

A  complaint  stating  that  the  deceased  R.  Cas.  649. 

was  a  widow,  and   that  three  of  her  2.  Perxy  v,  Georgia  R.   &    B.  Co., 

children   were  dependent  on   her  for  85  Ga.  193;  Bell  r.  Wooten,  53Ga.6S4; 

support,  nurture,  and  education,  suffi-  Allen  v.  Atlanta  St.  R.  Co.,  54  Ga.  503; 

ciently  alleges  damages  on  the  part  of  Pennsylvania  Co.  r.  Lilly,  73  Ind.  252. 

the  children.     Mc K eigne  r*.  Janesville,  **  Financial  Valne  of  the  Ufe." — An 

68  Wis.  50.  averment  in  the  declaration  demanding 

Facts    Showing    Damages. — In   some  damages  for  '*  the  financial  value  of  the 

jurisdictions,  although  it  is  not  neces-  life  of'*  the  child,  '*  from  the  time  he 

sary  to  allege   directly   that  damages  was  killed  until  the  time  he  reached  his 

have  resulted,  yet  the  facts  set  forth  majority,  and  for  punitive  damages,*'  is 

must  show  a  pecuniary  loss  resulting  not  equivalent  to  an  allegation  of  dam - 

-from  the  death  of  the  deceased.  Winnt  ages  for  the  loss  of  the  services  of  the 

V.  International,  etc.,  R.  Co.,  74  Tex.  32.  child,   and    cannot    sustain   an  action 

Death  of  Mother — Action  by  Adult  therefor.    Perry  v.   Georgia,  R.  &  B. 

Children, — It  is  a  sufficient  averment  Co.,  85  Ga.  193. 

of  damage,  in  an  action  by  adult  chil-  Deceased  under    Contract. — A  com- 

dren  for  the  death  of  their  mother,  to  plaint  alleging  that  the  child   was  in 

allege  that  the  deceased  contributed  to  the   plaintiff's   employment    under    a 

their  support  and   cared  for  them  in  contract,  but  failing  to  state  for  what 

sickness,  with  an  expectation  of  a  con-  length  of  time,  or  the  value  of  the 
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6.  Allegatioiif  and  Proof— a.  Of  Negligence.— wiwr*  a  DdinitoAfli 
of  negligence  has  been  charged  in  the  declaration  or  complaint, 
the  proof  will  be  confined  to  the  act  alleged,^  or  to  other  acts  or 
omissions  closely  connected  therewith,^  unless  such  allegations 
can  be  regarded  as  surplusage.* 

Oenerai  Allegation. — But  under  a  general  allegation  of  negligence, 
the  plaintiff  may  prove  any  particular  act  or  omission  connected 
therewith,  as  he  cannot  be  presumed  to  know  in  advance  the  par* 
ticular  act  or  defect  which  brought  about  the  disaster.^ 

services  rendered,  or  the  damages  sus-  defendant  was  negligent  in  employing 

tainedy  is  insufficient.     Bell  v,  wooten,  unskilful  men  to  run  such  machinery. 

53  Ga.  684.  Long  v.  Doxey,  50  Ind.  385. 

Lmb  of  Soetoty  of  Doeeased. — An  alle-  2.  Pormlttlng  Fireman  to  Handlo  Ba- 

gation  that,  by  reason  of  the  neglieence  glno. — Under  an  allegation  that  the  in- 

of  the  defendant,  **  the   plaintiff  had  jury  was  caused  by  the  negligence  of 

been  made. to  suffer  great  mental  pain  an  engineer  in  charge  of  an  engine,  it 

and  anguish,  had  been  deprived  of  the  is  proper  to  admit  evidence  that  the 

happiness  and  comfort "  of  the  society  fireman  was  handling  the  engine  at  the 

of  the  person  killed, "  and  had  thereby  time  of  the  accident,  as  tending  to  show 

suffered   great    damage,**  although   it  negligence  on  the  part  of  the  engineer 

does  not  contain  sufficient  allegations  in  permitting  the  fireman  to  handle  the 

of  loss  of  services  during  the  minority  engine  at  the  time  and  under  the  cir- 

of  the  child  to  entitle  the  plaintiff  to  cumstances.    Mobile,  etc.,  R.  Co.    v. 

full  damages   for  such  loss,  is  never-  George,  94  Ala.  199. 

theless  a  good  demand  for  the  loss  of  DefootlTO  Proteotlon  on  Bngino. — And 

services  from  the  time  of  the  death  un-  under   an    allegation  that  the  engine 

til  the  commencement  of  the  action,  used  in  the    yard    at  the  time  of  the 

Pennsylvania  Co.  v.  Lilly,  73  Ind.  252,  plaintiff  *s  injury  was  not  provided  with 

4  Am.  &  Eng.  R.  Cas.  540.  a  platform  or  other  device  on  which  a 

CaliforBla. — Where  the  loss  of  serv-  brakeman  could  stand   to  couple  and 

ices  is  a  natural  and  necessary  sequence  uncouple  cars,   it  is  proper   to  admit 

to  the  death,  it  need  not  be  averred,  evidence  to  show  that  the  switch  en- 

Morgan  v.  Southern   Pac.  R.  Co.,  95  gine  ordinarily  used  in  the  yard  had  a 

Cal.  510,  54  Am.  &  Eng.  R.  Cas.  101.  step  in  front  and  at  the  rear  on  which  a 

Bolatlonalilpof  FlalnturandDecoased.  briUceman  could  stand,  that  a  railroad 

— A  complaint  alleging  the  relation-  engine,  with  a  fiat  car  attached,  had  for 

ship  of  the  parties  and  the  minority  of  some  time    been    substituted   for    the 

the  deceased,  and  that  he  was  injured  switch  engine,  but  that  the  flat  car  had 

while  in  the  employment  of  the  defend-  been    removed  a  few  days  before  the 

ant,  whereby  the  plaintiff  lost  the  bene-  accident,   and   that    the   accident  oc- 

fit  of  his  services,  sufficiently  shows  curred  while  the  engine  was  being  used 

that  the  plaintiff  was  entitled  to  the  without  any  such  protection.     Niobile, 

services  lost.     Burton  v,  Missouri  Pac.  etc.,  R.  Co.  v.  George,  94  Ala.  199. 

R.  Co.,  32  Mo.  App.  455.  8.  Where  the  gist  of  the  action  is  the 

1.  Georgia  R.,  etc.,  Co.  v.  Oaks,  52  negligence  of  the  defendant,  and  it  is 

Ga.  410.  apparent  that  certain   allegations    in 

DefectlTO  Engine. — An  allegation  that  the  declaration,  as  to  why  the  deceased 

an  engine  was  so  out  of  order  that  it  was  upon  the  defendant's  track  at  the 

could  not  be  promptly  stopped,  is  a  time  of  the  accident,  might  be  stricken 

matter    of    description     and    must  be  out  without  affecting  the  sufficiency  of 

proved  where  it  is  averred  that  such  the  declaration,   proof  showing    that 

defects  were  the  cause  of  the  injury,  there  were  other  reasons  besides  those 

Mobile,  etc.,  R.  Co.  v.  George,  94  Ala.  alleged  for  the  deceased's  being  upon 

199.  the  track,  will  not  cause  a  variance. 

DefeotiTe  Maehlnory— UnskUfdl  Em-  Pennsylvania  Co.  v.  Conlan,  lox  111.93. 

ployees.— A  complaint  alleging  negli-  4.  St  Louis,  etc.,  R.  Co.  v.  Taylor, 

gence  in  the  use  of  defective  machinery,  5  Tex.  Civ.  App.  668. 

cannot  be  supported  by  proof  that  the  Kanagomo&t  of  OttiP— Under  an  aUe- 
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—Where,  however,  the  acts  of  the  defend- 
ant are  rendered  negligent  by  the  special  circumstances  of  the 
case,  such  circumstances  must  be  alleged  in  the  declaration  or 
complaint,  in  order  that  they  may  be  proved  at  the  triaL^ 

gation  that  the  defendant  "  so  care-  Sanders,  98  Ala.  293,  58  Am.  ft  Eng. 

lessl/     and      negligently     conducted,  R.  Cas.  141. 

managed,  and  propelled  said  car,  that  OonatnutlMi  of  Ow. — Under  a  com* 

bj  such  carelessness  and  n^ligence  plaint   allq^ing   that   the   car  of  the 

said  car  ran   against,  knocked  down,  defendants,  in  charge  of  their  servants, 

and   ran   over  deceased,"  evidence  of  was  wrongful! j  driven  over  a  child,  and 

any  particular  act  of  negligence  in  the  that  the  defendants,  by  the  negligence 

management  of  the  car  is  admissible,  of  themselves  and  their  servants,  ran 

St.  Louis,  etc.,  R.  Co.  v.  Taylor,  5  Tex.  over  the  said   child  and    caused    her 

Civ.  App.  668.  death,  the  plaintiff  may  show  as  well 

VegUguiM  of  Ctarporatlon  —  tmporlor  the  defective  construction  of  the  car, 

MBotr. — Under   a  complaint   alleging  as  the  carelessness  of  the  employees 

that  the  plaintifT's  intestate,  as  servant  in  its  management    Oldfield  v.  New 

of  the  corporation,  was  killed  by  the  York,  etc.,  K.  Co.,  14  N.  Y.  310. 

negligence  of  the  corporation  in  run-  MlafSMsaBeo      mad     VonfsMUMO.  — 

ning  its  snow  plow  over  him,  the  plain-  Where  the  plaintiff  has  alleged  acts  of 

tiff  is  not  confined  to  proof  of  negli-  misfeasance  on  the  part  of  a  munici- 

gence  of  a  fellow  servant,  but  may  pal  corporation,  proof  of  nonfeasance 

show  negligence  of   the    corporation  merely  is  not  sufficient,  and  he  will  be 

itself,  or  of  a  superior  officer  thereof,  nonsuited,  as  the  allegations  have  not 

Olson  V,  St  Paul,  etc.,  R.  Co.,  34  Minn,  only  not  been  sustained  but  have  been 

477.  directly  negatived  by  the  evidence  pro- 

VUrtatton  of  Ordlnanco. — A  declara-  duced.     Flanagan    v,  Wilmington,  4 

tion  alleging  the  various  acts  of  negli-  Houst.  (Del.)  548. 

gence  on  the  part  of  the  defendant,  and  1.  Lovell  v.  DeBardelaben  Coal,etc^ 

setting  forth  an  ordinance  of  the  town  Co.,  90  Ala.  13. 

which  had  been  violated  by  the  de-  VsgUgo&co  of  Fellow  Borvaat^ — Where 
fendant  in  running  its  train  through  a  father  brings  suit  for  the  death  of 
said  town,  but  faning  to  allege  that  his  minor  son,  who  was  employed  by 
the  acts  of  the  defendant  were  done  in  another,  and  alleges  that  liie  death  was 
violation  of  such  ordinance,  is  never-  caused  by  the  negligence  of  a  fellow 
theless  sufficient,  in  the  absence  of  servant,  in  order  that  the  father  may 
demurrer,  to  justify  the  admission,  as  show  that  the  son  was  employed  with- 
evidence,  of  the  ordinance  in  question,  out  his  consent,  or  employed  at  danger- 
Lake  Shore,  etc.,  R.  Co.  v,  0*Conner,  ous  work,  the  dangers  of  which  were 
115  111.  254.  See  also  Atchison,  etc.,  not  known  by  the  son  by  reason  of  his 
R.  Co.  r.  Fcehan,  47  111.  App.  66.  tender  age  and  want  of  experience,  such 

And  it  has  been  held  that  a  general  facts  must  be  alleged  in  the  complaint 

allegation  of  negligence  on  the  part  of  Lovell  v,  DeBardelaben  Coal,  etc.,  Co., 

the  defendant,  in  so  operating  a  street  90  Ala.  13. 

car  as  to  run  over  the  child  of  the  WUfU  VsgUgo&ce. — Where  a  corn- 
plaintiff,  is  sufficient  to  admit  evidence  plaint  alleges  that  the  decedent  was 
of  the  violation  of  the  city  ordinance  Icilled  by  the  defendant  running  his 
by  failure  to  give  warning  on  approach-  locomotive  and  train  "  at  a  reckless  and 
ing  crossings.  San  Antonio  St.  R.  Co.  grossly  negligent  and  dangerous  rate 
XK  Mechler  (Tex.  Civ.  App.  1894),  29  S.  of  speed,''  in  violation  of  an  ordinance, 
W.  Rep.  302.  but  it  is  admitted  that  the  deceased 

Bmplojiiiont  of  Inoompstent  Engineer,  was  guilty  of  contributory  negligence, 

— Under  an  averment  that  defendant  proof  that  the  defendant  had  wilfully 

negligently  conducted    itself   in    and  committed  the  injury  is  not  admissible 

about  the  carrying  of  deceased,  it  is  under  the  complaint    It  is  only  when 

competent  to  snow  that  the  defendant  the  injury  sued  for  is  alleged  to  have 

was  remiss  in  employing  an  incompe-  been  wilful,  or  purposely  committed, 

tent  engineer,  or  in  retaining  him  in  its  that  wilful  negligence  ceases  to  be  a 

service  with  knowledge  of  his  incom-  defense.    Pennsylvania  Co.  v.  Sinclair, 

potency.    Kansas  City,  etc.,  R.  Co.  v,  6a  Ind.301. 
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b.  Of  Damages. — Under  a  general  allegation  of  dependence 
on  the  deceased,  and  pecuniary  loss  resulting  from  his  death,  it  is 
competent  to  prove  any  facts  showing  such  loss.* 

c.  Of  Existence  and  Names  of  Beneficiaries.— Allegations 
of  the  existence  of  beneficiaries  are  generally  essential,  but  the 
parties  need  not  be  named.  Where,  however,  the  names  have 
been  set  forth,  the  proof  will  be  confined  to  the  persons  named.^ 

d.  Of  Particular  Facts. — Where  the  circumstances  attend- 
ing the  accident  have  been  particularly  described,  the  evidence 
must  support  the  allegations,  and  a  variance  will  be  fatal.^ 

Vn.  Amshdhevt  —  1.  In  OeneraL — It  is  proper  to  amend  a 
declaration  or  complaint  so  as  to  describe  the  cause  of  action  in  a 
different  way,  when  such  amendment  does  not  change  the  cause 

1.  Missouri  Pac.  R.  Co.  v.  Baier,  37  v.  Consolidated  Imperial  Min.  Co.,  7 

Neb.  235.  Sawy.  (U.  S.)  224. 

SerYloes  as  HouMkeepcr. — Under  an  Motlier  as  Next  of  Xln — ^Prwrnnpttmi 
allegation  that  the  decedent  left  sur-  of  Proof. — An  allegation  that  the  mother 
▼iving  her  eight  children,  who  were  is  the  next  of  kin,  can  be  supported 
her  onlj  children  and  next  of  kin,  and  only  by  showing  that  the  father  is  dead ; 
that  said  children  were  dependent  on  but  after  verdict  it  may  be  presumed 
her  for  a  mother's  care  and  attention,  that  proof  of  his  death  was  made  at 
and  had  been  otherwise  injured  by  her  the  trial.  David  v.  Waters,  11  Ore- 
death  to  the  amount  of  $5,000,  proof  is  gon  449. 

admissible  of  the  value  of  decedent's        8.  Positloii  of  DocoMod. — ^An  alleffa- 

services  as  a  housekeeper,'  in  connec-  tion  in  a  complaint  that  plaintiff's  in- 

tion  with  proof  of  her  expectancy  of  testate,  while  ascending  the  side  of  a 

life  at  the  time  she  was  injured.    Mis-  car,  came  in  violent  contact  with  a  tank 

souri  Pac.  R.  Co.  v.  Baier,  37  Neb.  335.  which  had  been  erected  too  near  the 

Loss  to  Admlnlstratrlz — ^Loss  to  Bene-  railroad  track  to  permit  the  body  of  the 

flolarlOB. — A  declaration  which  alleges  decedent  to  pass  between  the  same  and 

that  by  the  death  of  the  deceased  the  the  side  of  the  car,  is  not  supported  by 

widow  and  minors  named  were  deprived  evidence  showing    that  the  decedent 

of   their   support,  and  said   minors  of  was  standing  on  the  platform  between 

their  means  of  education,  to  the  dam-  two  cars,  with  his  back  towards  the 

age  of  the  plaintiff  as  administratrix,  is  tank.    Hood  v.  Pioneer  Min.,  etc.,  Co., 

sufficient  to  admit  evidence  tending  to  95  Ala.  461. 

show  the  ability  of  the  deceased   to       DecoMod  Bnn  Oy«r  by  Two  Trains. — 

earn  money,  without  allegations  that  But  an  allegation  that  a  passenger  on 

the    beneficiaries    designated    by    the  a  railroad  train  was  thrown  from  the 

statute  have  sustained  pecuniary  injury,  defendant's  cars  by  the  defendant  and 

Chicago,    etc.,    R.  Co.    v.  Carey,  1x5  its  agents  and  servants,  in  the  course  of 

III.  115.  their  employment,    and    was   thrown 

S.  Miunbor  of  Beneflelarlss. — Where,  under  the  wheels  and  run  over  and 

from  the  declaration,  it  appears  that  killed,  is  supported  by  evidence  show- 

the  only  person  entitled  to  damages  is  ing  that  the  passenger  was  run  over 

the  father  of  the  deceased,  proof  will  and  injured   by  one  train,  and    that 

not  be  admitted,  against  the  objection  about    an    hour    afterwards    another 

of  the   defendant,  that    the    deceased  train  ran  over  the  body,  but  failing  to 

left  as  next  of  kin  a  father,  mother,  and  show  certainly  whether  life  was  extin- 

five  brothers  and  sisters.    Quincy  Coal  guished  by  the  first  or  the  second  train. 

Co.  v.  Hood,  77  111.68.  South    Carolina    R.    Co.    v.   Nix,  68 

Whero  AUogatlons  of  Bensflolarlos  Are  Ga.  572. 
Not  Bssontlal. — Although  in  some  ju-        Stmclc  by  a  Certain  Part  of  Train. — 

risdictions  allegations  of  the  existence  A  declaration  charging  that  the  de- 

of  next  of  kin  are  not  necessary,  yet  ceased  "was  struck  and  killed  by   a 

where  proof  of  their  existence  is  to  be  passing  eneine  and  train  of  cars,'''  is 

given,  the  fact  must  be  alleged.    Roach  sufficient,  if  the  evidence  shows  that  he 
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of  action.^  But  when  two  causes  of  action  for  death  are  g^ven, 
the  pleadings,  drawn  under  one  statute,  cannot  be  amended  so  as 
to  bring  them  within  the  provisions  of  another  statute.*  Nor  can 
the  pleadings  be  amended  when  they  fail  to  show  any  cause  of 
action.* 

8.  Adding  Parties. — The  pleadings  may  be  amended  so  as  to 
add  a  new  party  plaintiff,  when  such  amendment  sets  up  no  new 
matter  or  claim.* 

w%B  struck  and  killed  by  any  part  of  transported  as  an  employee  and  not  as 

the  train.     People  v,  Brumback,  34  111.  a    passenger.    Such    an     amendment 

App.  501.  does    not    **  change    substantially  the 

1.  Harris  v.  Central  R.  Co.,  78  Ga.  claim  or  defense,'^  in  the  language  of 

525,  30  Am.  &  Eng.  R.  Gas.  581.     See  the    codes.    Kansas  Pac.    R.    Co.     v. 

article  Amendments,  vol.  i,  p.  563.  Salmon,  14  Kan.  513. 

Amendmenta  to  Conform  to  Proof. —  S.  Under   How.   Stat.  Michigany  ^f 

Where  an  original  complaint  contains  7397,  8314,   two    rights    of  action   are 

enough  to  amend  by,  it  is  proper  at  the  given,  one  to  the  personal  representa- 

trial,  even  after  the  defendant  has  intro-  tive  of  the  deceased  for  the  pecuniary 

duced  evidence,  to  allow  an  amendment  injury  sustained  by  deceased  before  his 

charging  acts  of  negligence  different  death,  the  other  for  damages  for  the 

from  those  originally  alleged,  in  order  benefit  of  the  next  of  kin.     These  are 

to  conform  the  pleadings  to  the  proofs,  separate  and  distinct  causes  of  action, 

where  such  amendment  does  not  change  and    where    a    declaration    has   been 

the  cause  of  action.     Harris  v.  Central  drawn  under  the  first  statute,  it  cannot 

R.  Co.,  78  Ga.  535,  30  Am.  &  Eng.  R.  be  amended  so  as  to  bring  it  within  the 

Cas.  581.    See  article  Amendments,  provisions    of    the     second     section, 

vol.  I,  p.  578  et  seq.  Hurst  v,  Detroit  City  R.  Co.,  84  Mich. 

Amendment  Relates  to  CkmimenceniMit  539.    See  also  article  Amendments, 

of  Action. — Where  the  amendment  sets  vol.  i,  p.  570. 

up  no  new  matter  or  claim,  but  is  a  Ghaaglng  Oanae  of  Aetlon. — Where 
mere  variation  of  the  allegation  affect-  a  complaint  by  an  administratrix  for 
ing  a  demand  already  in  issue,  such  damages  for  the  benefit  of  the  family 
amendment  relates  to  the  commence-  of  deceased  has  been  held  insufficient, 
ment  of  the  suit,  and  the  running  of  the  an  amendment  designed  to  obtain  dam- 
statute  of  limitations  is  arrested  at  that  ages  for  general  administration  is 
point.  Buel  v.  St.  Louis  Transfer  Co.,  properly  refused,  as  such  an  amend - 
4c  Mo.  562 ;  South  Carolina  R.  Co.  v,  ment  would  **change  the  whole  scope 
^ix,  68  Ga.  573.  See  article  Amend-  and  purpose  of  the  action."  All  v. 
MENTS,  vol.  I,  p.  621.  Barnwell  County,  39  S.  Car.  161. 

Wliore   Two   Causes  of  Action  liaye  8.  Selma,  etc.,  R.  Co.  v.  Lacey,  49  Ga. 

been  Alleged. — When  a  declaration  has,  106;  Bell  v.  Central  R.  Co.,  73  Ga.  530; 

in  one  count,  stated  a  good  cause  of  Smith  v.  East,  etc.,  R«  Co.,  84  Ga.  183; 

action  for  injury  to  the  deceased  before  Hurst  v.  Detroit  City  R.  Co.,  84  Mien, 

death,    and    in     another    imperfectly  539;  Lilly  v.  Charlotte,  etc.,  R.  Co., 

stated  a  cause  of  action  for  damages  to  32  S.  Car.  142.  See  also  article  Amend- 

the  next  of  kin,  the  declaration  may  be  ments,  vol.  i,  p.  5x0. 

amended  so  as  to  correctly  state  the  4.  Buel  v,  St.  Louis  Transfer  Co.,  45 

latter  cause  of  action;    and    the  two  Mo.  563;  East  Line,  etc.,   R.  Co.  v, 

causes    of    action    being    improperly  Culberson,  72  Tex.  375,  38  Am.  &  Eng. 

joined,  the  plaintiff  may  strike  out  his  R.    Cas.  335.      See   article    Amend- 

first  count.    Daley  v.  Boston,  etc.,  R.  ments,  vol.  x,p.  541. 

Co.,  147  Mass.  101.  A   Defendant  Kade  CoplalntUf.  —  A 

Alleging  Deceased  to  Be  an  Employee  complaint  may  be  amended  so  as  to 

and  Not  a  Passenger. — In  an  action  by  make    a    party  coplaintiff    who    was 

an  administrator  an  allegation  that,  at  originally   a  defendant.      Buel   v.  St. 

the  time  of  his  death,  the  deceased  was  Louis  Transfer  Co.,  45  Mo.  563. 

a  passenger  on  the  cars  of  the  defend-  Action  by  Next  Ftlend.  —  Where    a 

ant,  may  be  changed  by  amendment  so  declaration  alleges  that  the  action  is  by 

as  to  show  that  the  deceased  was  being  the  next  friend  m  behalf  of  the  minor 
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3.  AUftging  Existence  of  Beneficiaries. — ^A  defect  in  a  declaration 
or  complaint,  because  of  failure,  to  allege  the  existence  of  bene- 
ficiaries, for  whose  benefit  the  action  is  brought,  may  be  cured  by 
amendment.^  And  so  an  inaccuracy  in  the  statement  as  to 
the  number  of  beneficiaries  entitled  to  damages,  where  the 
names  of  such  distributees  have  been  stated,  may  be  amended 
by  striking  out  the  names  of  those  not  entitled  to  recover,*  or 

children,  when  it  should  have  been  by  of  the  action.    Bowler  f .  Lane,  3  Mete, 

the  children  by  their  next  friend,  the  (Ky.)  311. 

defect   is  amendable.      Van    Pelt    v,  Bfllsot  of  Btatnte  of  Umltattona. — ^The 

Chattanooga,  etc.,  R.  Co.,  89  Ga.  706.  amendment  of  a  complaint  so  as  to 

See  also  article  Amendments,  vol.  i,  make  a  new  party  plaintiff,  does  not,  as 

p.  539.  to  the  original  plaintiffs,  set  up  a  new 

Legal  nalntlff  Omitted — Pennsylva-  cause  of  action,  and  as  to  them  defend- 

nia. — Where  the  statute  under  which  ant  cannot  avail  himself  of  the  plea  of 

the  action  is  brought   directs   that  it  the  statute  of  limitations;  but  if  the 

shall  be  by  and   in   the  name  of  the  action  was  not  originally  brought  by 

personal     representative,    where     the  or  for  the  benefit  of  the   new  party 

name  of  such  legal  plaintiff  has  been  plaintiff,  and  he  was  not  made  a  party 

omitted     the     plaintiffs    may,    under  until  after  the  statutory  limitation  had 

Act  of    1853,    after    verdict    and    be-  run  against  him,  the  statute  may  be 

fore    judgment,    move  to  amend  the  pleaded  in  bar  of  any  recovery  by  him. 

record    by    adding  the  name  of  such  East  Line,  etc.,  R.  Co.  v.  Cfulberson, 

legal    plaintiff,    where    the    case    has  72  Tex.  375,  38  Am.  &  Eng.  R.  Cas. 

been    tried  just  as  if  the   legal  plain-  335.    See  article  Amendments,  vol.  i, 

tiff   had    brought  suit,  and    when,   at  p.  623. 

the    time    of     the    amendment,    the  1.  Van  Pelt  v,  Chattanooga,  etc.,  R. 

statute    of    limitations    has    not    ex-  Co.,  89  Ga.  706;  South  Carolina  R.  Co. 

pired.    Patton  v,  Pittsburgh,  etc.,  R.  t^.  Nix,  68  Ga.  573 ;  Hay nie  v.  Chicago, 

Co.,  96  Pa.  St.  169.  etc.,  R.  Co.,  9  111.  App.  105 ;  Hunting- 

Where  a  plaintiff  has  a  right  to  sue  don,  etc.,  R.,  etc.,  Co.  v.  Decker,  84  Pa. 

as  the  husband  of  the   deceased,  the  St.  419. 

fact  that  he  describes  himself  as  her  Such  an  amendment  does  not  state  a 
administrator  will  not  vitiate  the  writ,  new  cause  of  action,  although  the  alle- 
and  such  a  misdescription  will  be  gation  is  essential  to  a  recovery.  Hay- 
treated  as  surplusage,  and  the  declara-  nie  v.  Chicago,  etc.,  R.  Co.,  9  111.  App. 
tion  may  be  amended  accordingly.  105.  See  article  Amendments,  vol.  i, 
Conroj'  V,  Pennsylvania  R.  Co.,  i  p.  557  et  seq. 
Pitteb.  (Pa.)  440.  Effect  of  SUtate  of  UmltatUmi.— It 

Tennessee.  —  In   an    action    by  the  would  seem  that  the  amendoAent  may 

widow,  an  administrator  may,  it  would  properly  be  made  after  the  expiration 

seem,  be  made  the  plaintiff  by  amend-  of  the  statute  of  limitations.    Hunting- 

ment ;   but  such  an  amendment  does  don,  etc.,  R.,  etc.,  Co.  v.  Decker,  84  Pa. 

not  relate  back  to  the  original  bring-  St.  419. 

ing  of  the  action,  so  as  to  bar  the  stat-  But  not  so   under   Soutk  Carolina 

ute  of  limitations.    Flatley  v,  Memphis,  Code  of  Pro.,  §  194.    Lilly  v.  Charlotte, 

etc.,   R.    Co.,    9   Heisk.  (Tenn.)    330.  etc.,  R.  Co.,  32  S.  Car.  143. 

See  article  Amendments,   vol.   i,  p.  AftorJndi^ent. — In  Tennesseeyyrhtrt 

623.  a  declaration  has   failed   to  allege   the 

Inoonslgtenoy  In  Allegations  and  Title  existence  of  a  widow  and  children  or 

of  Action. — Where,  in  the  title  of  an  next  of  kin,  an  amendment  to  remedy 

action,  the  plaintiff  is  named  as  admin-  such  defect  cannot  be  made  after  judg- 

istratrix  of  the  deceased,  such  'a  title  ment,  as  in  that  state  only  defects  in 

conclusively  shows  the    character  of  matters  of  form  may  be  rectified  after 

the  action,  and  an  amendment  alleging  judgment  is  rendered.    Louisville,  etc., 

that  the  suit  was  brought  by  the  plain-  R.  Co.  v,  Pitt,  91  Tenn.  86. 

tiff  as  administratrix,  which  allegation  2.  Reed  v.  North  Eastern  R.  Co.,  37 

had  been  omitted  in  the  original  peti-  S.  Car.  43.    See  article  Amendments, 

tion,  in  no  wise  changes  the  character  vol.  i,  p.  544. 
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adding  the  names  of  those  improperly  omitted.^ 

4.  Alleging  Foreign  Statute. — In  an  action  under  a  foreign  stat- 
ute, a  declaration  or  complaint  failing  to  allege  such  statute  may 
be  amended,  and  such  an  amendment  is  not  open  to  the  objec- 
tion that  it  sets  up  a  new  cause  of  action.^ 

6.  Giving  Farther  Particulars. — And  it  is  proper  to  amend  the 
pleadings  so  as  to  allege  more  specifically  the  particular  acts 
wherein  the  defendant  was  negligent;*  or  facts  different  from 
those  originally  relied  upon,  but  which  do  not  change  the  cause 
of  action.* 

1.  Fort  Worth,  etc.,  R.  Co.  v,  Wil-  negligence  of  the  defendant  in  employ- 
aon,  85  Tex.  516.  See  article  Amend-  ing  an  incompetent  engineer,  with  full 
MENTS,  vol.  i,p.  541.  notice  that  he  was  incompetent  and 

2.  South  Carolina  R.  Co.  v.  Nix,  68  careless,  an  amended  petition  alleging 
Ga.  572;  Lustig  V.  New  York,  etc.,  R.  more  particularly  that  the  defendant 
Co.,  65  Hun  (N.  Y.)  547.  was  responsible  for  the  engineer's  acts, 

Effect  of  Statnte  of  Umitatloni. — But  for  the  further  reason  that  he  and  the 

where  the  declaration  has  failed  to  al-  deceased  were  not  fellow  servants,  is 

lege  the  laws  of  a  foreign  state  under  not  inconsistent  with  the  original  peti- 

which  the  right  of   action  accrued,  an  tion,  nor  does  it  set  up  a  new  cause  of 

amendment  cannot  be    made    setting  action.    Smith  v,  Missouri  Pac.  R.  Co., 

forth  such  laws  after  the  expiration  of  <f>  Fed.  Rep.  458,  reversing  50  Fed. 

the    time   specified  in    the  statute  of  Rep.  760. 

limitations  of  such  foreign  state.     Sel-  4.  Harris  v.  Central  R.  Co.,  78  Ga. 

ma,  etc.,  R.  Co.  v.  Lacej,  49  Ga.  106.  525,  30  Am.  &  Eng.  R.  Cas.  581. 

8.  Central  R.,  etc.,  Co.  v.  Kitchens,  A  declaration  against  a  company  for 
83  Ga.  83 ;  Central  R.,  etc.,  Co.  v.  Den-  the  homicide  of  plaintifiTs  husband, 
son,  83  Ga.  266;  Jeffersonville,  etc.,  R.  which  alleged,  after  describing  the  man- 
Co.  V.  Hendricks,  4.1  Ind.  48  ;  Moody  ner  of  the  homicide,  that  the  acts  com- 
V.  Pacific  R.  Co.,  68  Mo.  470 ;  Kuhns  plained  of  constituted  gross  negligence 
V.  Wisconsin,  etc.,  R.  Co.,  76  Iowa  67.  on  the  part  of  the  company,  its  agents, 
See  article  Amendments,  vol. i, p.  563.  servants,  and  employees,  and  that  said 

Where  the  declaration  alleged  gener-  gross  negligence  caused  the  death,  was 
ally  that  death  was  caused  by  the  eross  amendable  by  striking  out  an  allegation 
negligence  of  the  agents  of  the  defend-  that  "  the  engineer  on  said  engine  was 
ant,  in  running  its  cars,  etc.,  an  amend-  looking,  not  at  the  track  in  front,  but 
ment  adding  that  the  deceased  **  was  on  towards  the  fireman  who  was  on  the 
the  railroad  track,  where  persons  were  opposite  side  of  the  engine,''  and  insert- 
accustomed  to  walk;  that  he  was  be-  ing  an  allegation  that  said  engineer 
tween  the  blow- post  and  the  crossing  on  could  have  seen  the  deceased,  and  did 
said  track;  and  that  the  agents  of  said  see  him,  in  time  to  have  stopped  before 
company  failed  to  give  any  signals,  or  reaching  him,  but  failed  to  do  so,  and 
to  blow  its  whistle  as  required  by  law;  failed  to  give  any  signal,  and  made  no 
and  that  they,  without  any  fault  on  his  effort  to  stop  before  reaching  said  de- 
part, did«  by  said  negligence,  run  over  ceased.  Rome  R.  Co.  v,  Bamett,  89 
and  kill  him,''  was  held  not  to  state  a  Ga.  718. 

new  cause  of  action.    Central  R.,  etc.,  Kay  bo  Made  during  Eridonco. — Such 

Co.  V.  Denson,  83  Ga.  266.  an  amendment  may  be  made  pending 

Not  Affaotod  by  Btatnto  of  Limitations,  the  introduction  of  evidence  by  the  de- 

— Such  an  amendment  may  be  made  fendant.    Harris  r.  Central  R.  Co.,  78 

after  the  expiration  of  the  statute  of  Ga.  525, 30  Am.  &  Eng.  R.  Cas.  581.  See 

limitations.      Jeffersonville,    etc.,     R.  article  Amendments,  vol.  i, p.  598. 

Co.  V.  Hendricks,  41  Ind.  48;  Kuhns  r.  Charging  Defendant's  Seryants  with 

Wisconsin,  etc.,  R.  Co.,  76  Iowa  67.  NogUgenco. — Where  the  original  peti- 

See  article  Amendments,  vol.  i,p.62i.  tion  stated  that  the  defendant  had,  by 

Denying  that  DoeoMod  Was  a  Fellow  his   agents    and    servants,    recklessly, 

Serrant. — Where  the  cause  of  action  carelessly,  and  negligently,  caused  one 

alleged  in  the  original  petition  was  the  of  his  locomotives  to  strikie  and  kill  the 
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6.  Alleging  Loss  of  Services. — Where  the  plaintiff's  only  right  of 
action  is  for  the  loss  of  the  services  of  the  deceased,  a  declaration 
or  complaint  failing  to  allege  such  loss  of  services  cannot  be 
amended  so  as  to  supply  the  omission.^ 

Vm.  Bill  of  Pabticulajui. — The  general  principles  r^^ulating 
the  office  and  effect  of  bills  of  particulars  in  other  cases  of  negli- 
gence, apply  to  actions  for  death  by  wrongful  act.*  (See  article 
Bills  of  Particulars,  vol,  3,  p.  550.)  Such  particulars,  in  ac- 
tions for  death,  are  required  by  the  statutes  of  several  states,' 

deceased,  an  amended  petition  charg-  to  anj  statutory  limitation,  includes 

ing  that  the  deceased  was  killed  by  the  rights  of  action  which  accrued  before 

negligence   and    unskil fulness    of   the  such  constitution  took  effect,  and  that 

de^ndant's  employees,  is   proper,  as  a  complaint  in  an  action  brought  before 

the  facts  alleged  in  the  amendment  are  the  adoption  of  such  constitution  maj 

substantially   those    set   forth   in    the  be    amended    so  as    to    increase    the 

original  petition.    Moody  v.  Pacific  R.  amount  of  damages  claimed.     Isola  v. 

Co.,  68  Mo.  470.  Weber,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  97. 

Degree  of  Negligence  Charged — Ken  -  But  the  provision  of  the  constitution, 

iucky. — A  petition  alleging  that  death  upon  the  interpretation  of  which  the 

.was  caused  by  the  ** gross  and  wilful  amendment  in  that  case  was  allowed, 

neglect"  of  the  defendant,  cannot  be  has  been  differently  construed  in  the 

amended  by  charging  that  the  injury  subsequent  case  of  O'Reilly  v.  Utah, 

was  caused  by  the  "gross  negligence"  etc.,  Stage  Co.,  87  Hun  (N.   Y.)  406^ 

of  the  defendant,  as  such   allegations  which   holds  that  such  constitutional 

charge  respectively  two  distinct  causes  provision  does  not  affect  rights  of  ac- 

of  action  ;  one  to  recover  for  suffering,  tion   accruing  before  the  constitution 

and  the  other  for  death.     Hackett  v,  took  effect 

Louisville,  etc.,  R.  Co.,  95  Ky.  236.  *6ut  suclT  an  amendment  is  not  preju- 

But  where  the  action  is  brought  for  dicial  error  where  the  verdict  does  not 

the    benefit   of    the    beneficiaries,    an  exceed    the    original  statutory    limit, 

amendment  alleging  that  the  death  was  Burns  v.   Houston,    etc.,  R.    Co.,    15 

caused  by  the  wilful  neglect  of  the  de-  Misc.  Rep.  (N.  Y.  Super.  Ct.)  19. 

fendant  does  not  set  up  a  new  cause  of  1.  Smith  v.  East,  etc.,  R.  Co.,  84  Ga. 

action,  but  merely  brings  the  original  183 ;  Bell  v.  Central  R.  Co.,  73  Ga.  520. 

cause  within  the  provision  of  the  stat-  Pennsylyanla. — A  declaration  claim - 

ute  allowing  punitive  damages  where  ing  damages  for  alleged  loss  of  services 

the  defendant  is  guilty  of  wilful  negli-  by  reason  of  injury  and  permanent  dis- 

gence.    Louisville,  etc.,  R.  Co.  v»  Case,  ability,  may  be  amended  so  as  to  claim 

9  Bush  (Ky.)  728.  damages  for  loss  occasioned  by  death; 

Changing  Character  of  Action  as  to  the  cause  of  action  is  enlarged  but  not 

Damagea. — Where  the  plaintiff  brought  changed  by    such   amendment,  as   in 

an  action  as  administrator  to  recover  both  cases  the  demand  is  for  loss  of 

damages  for  the  benefit  of  the  estate,  services.     Bradford  v*  Downs,  126  Pa. 

but  proof  was  offered  on  the  trial  show-  St.  622. 

ing  injury  to  the  deceased  in  his  life-  2.  Baltimore,  etc.,  R.  Co.  v.  State, 
time,  for  which  injury  damages  might  41  Md.  279;  Telfer  v.  Northern  R. 
be  recovered  for  the  benefit  of  the  Co.,  30  N.J.  L.  188. 
estate,  but  not  for  the  benefit  of  the  Cannot  Always  Be  Baqnlrod. — It  has 
widow  or  next  of  kin,  the  complaint  been  held  in  New  Tork  that  in  an  ac- 
will  be  considered  as  amended  to  tion  to  recover  damages  for  death  by 
correspond  with  the  proof.  Texarkana  wrongful  act,  a  bill  of  particulars  can- 
Gas,  etc.,  Co.  V,  Orr,  59  Ark.  215.  not  be  required,  on  the  ground  that  it 
See  article  Amendments,  vol.  i,  p.  581.  would  be  unreasonable  to  require  the 

New  Tork  Constitution  of  1895. —  plaintiff    to    state  the    various    items 

It  has  been  held  that  the  provision  of  which  the    court  might  hold    would 

the  New  York  Constitution,  1895,  art.  enter  into  a  computation  of  damases. 

I,  $  18,  declaring  that  actions  for  death  Murphy  v.  Kipp,  i  Duer  (N.  Y.)  659. 

by  wrongful  act  shall  not  be  subject  8.  Kuryland. — Under  Pub.  Gen.  Stat^ 
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of  England,^  and  of  Canada*  But  it  would  seem  that  in  any  case 
the  court  may  order  suitable  specifications,  where  the  particulars 
are  not  sufficiently  set  forth.' 

DL  PUBA  OB  AVSWSB — Clh>llmigfBy  PlaiBtiff  *i  AppofaitaitBt  m  Admiaistra- 
tor. — The  capacity  in  which  the  plaintiff  sues  cannot  be  put  in 
issue  by  pleading  the  general  issue,  or  by  a  general  denial,  but 
must  bie  raised  by  a  special  denial,^  or  plea  of  ne  ungues  ad- 
ministrator,^ 

BoijlBg  ftditjBflt  of  BtMidariM. — When  the  survival  of  beneficia- 
ries is  an  essential  allegation,  the  fact  of  the  existence  of  such  per- 
sons may  be  contested  by  pleading  the  general  issue.® 

FlMdiBf  Statato  of  T.iw<*mHa— — In  cases  of  injuries  resulting  in 
death,  the  limitation  prescribed  by  statute  is  inherent  in  the  right 
of  action  itself,  and  does  not  relate  to  the  remedy.'' 

Z.  IVBTBVCnom — 1.  Generally— joint  Luuutj. — Where  it  appears 

art.  67,  which  requires  that  a  bill  of  administratrix  had  authority  to  bring 
particulars  shall  be  furnished  with  the  an  action  at  the  time  of  the  commence- 
declaration  for  damages,  where  the  de-  ment  of  such  action,  a  subsequent  revo- 
fendant  has  failed  to  demand  such  par-  cation  of  her  authority  must  be  special - 
ticulars,  and  has  filed  his  plea,  he  will  ly  pleaded,  and  cannot  be  put  in  issue 
be  considered  as  havine  waived  his  by  a  general  denial  of  her  authority 
right  to  the  particulars.  The  statutory  "  to  sue  or  recover  in,  and  maintain, 
provision  is  not  mandatory,  but  merely  this  action."  Burlington,  etc.,  R.  Co. 
directory,  and  in  no  wise  affects  the  v.  Crockett,  17  Neb.  570. 
right  of  the  plaintiff  to  maintain  his  6.  Louisville,  etc.,  R.  Co.  v.  Tram- 
action.  Philadelphia,  etc.,  R.  Co.  v.  mell,  93  Ala.  350;  Denver,  etc.,  R. 
State,  58  Md.  373,  10  Am.  &  Eng.  ft..  Co.  v.  Woodward,  4  Colo,  i;  Union 
Cas.  792.  R.,  etc.,  Co.  r.  Shacklet,  119  111.  232. 

Haw  JarMy. — Rev.  Stat.  1878,  p.  395,  The  defendant,  by  pleading  the  gen- 
allowing  a  bill  of  particulars  as  to  the  eral  issue,  admits  the  capacity  in  which 
nature  of  the  claim  for  damages,  does  the  plaintiff  sues.  Louisville,  etc.,  R. 
not  refer  to  the  circumstances  attending  Co.  v.  Trammell,  93  Ala.  350.  And 
the  death,  as  such  circumstances  should  unless  the  representative  character  in 
be  -given  by  the  declaration.  The  par-  which  the  plaintiff  sues  is  put  in  issue 
ticulars  referred  to  are  a  statement  of  by  special  plea,  he  need  not  offer  proof 
the  pecuniary  loss  sustained;  and  the  of  his  letters  of  administration,  or  his 
object  of  the  provision  is  to  enable  the  appointment,  or  his  right  to  sue  in  his 
defendant  to  know  in  what  way  the  character  of  administrator.  Union  R., 
damages  are  to  be  estimated,  so  that  he  etc.,  Co.  v.  Shacklet,  119  111.  332. 
may  come  prepared  to  meet  that  part  6.  Conant  v.  Griffin,  48  111.  41a 
of  the  case.  Telfer  v.  Northern  R.  Co.,  T.  Cavanagh  v.  Ocean  Steam  Nav. 
30  N.  T.  L.  188.  See  also  McGlone  v,  Co.  (Supreme  Ct.),  13  N.  Y.  Supp. 
New  Jersey  R.,  etc.,  Co.,  37  N.  J.  L.  304.  C40 ;  George  v.  Chicago,  etCn  R.  Co.,  51 

1.  9  and  10  Vict.,  c.  93,  §  4.  Wis.  603. 

The  failure  to  give  such  particulars  The  JVew  Tor  A  Code  Civ.  Pro.,  § 

is  ground  for  setting  aside  the  service  405,  extending  the  right  of  action  for 

of  the  writ.    M'Cabe  v.  Guinness,  9  one  year,  where  the  suit  has  been  ter- 

Ir.  R.  C.  L.  510.  minated  in  any  other  way   than  by  a 

8.  Hew  Bmnswlok. — Consol.  Stat,  c.  voluntary  discontinuance,  a  final  judg- 

86,  i  6.  ment  on  the  merits,  or  failure  to  pros- 

NoraBootla. — Rev.Stat.  i884,c.ii6,$4.  ecute,    does    not    apply    to    actions 

Ontario. — Rev.  Stat.  1887,  c.  135,  §  6.  brought  under  a  foreign  statute  for  in- 

8.  Westcott  V.  Central  Vermont  R.  juries  resulting  in  death,  as,  in  such  a 

Co.,  61  Vt.  438.  case,  the  right  of  action  is  given  only 

4.  Ewen  v,  Chicago,  etc.,  R.  Co.,  38  within  the  time  specified.    Cavanagh  v. 

Wis.  613.  Ocean  Steam  Nav.  Co.  (Supreme  Ct.)» 

Barooatton  of  Autliorlty.~ Where  an  13  N.  Y.  Supp.  540. 
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that  one  defendant  alone  is  liable,  it  is  error  by  instruction  to 
limit  the  jury  to  a  liability  for  a  joint  wrong,  notwithstanding 
such  an  allegation  in  the  petition,  declaration  or  complaint.^ 

Vtst  of  Sa. — The  phrase  ''  next  of  kin  *'  must  be  given  in  its 
technical  legal  meaning,  and  it  is  error  to  limit  it,  by  instruction, 
to  certain  degrees  of  consanguinity.* 

2.  As  to  Hegligenoe — ^FoUewtng  AUogatlom. — Where  a  number  of 
facts  have  been  alleged  showing  negligence  on  the  part  of  the 
defendant,  it  is  error  to  instruct  the  jury  that  all  the  facts  alleged 
must  be  proved,  as  it  is  only  necessary  to  prove  facts  sufficient  to 
establish  a  cause  of  action.'  But  where  only  one  act  of  negligence 
has  been  alleged,  the  instructions  should  be  confined  to  the  allega- 
tion.* 

EwtBtial  Allogatioii  Omittod. — But  where  the  plaintiff  has  failed  to 
allege  an  essential  element  showing  liability  on  the  part  of  the 
defendant,  the  court  cannot  direct  the  jury  to  find  for  the  plain- 
tiff, should  they  believe  the  defendant  negligent,  when  such  negli- 
gence has  not  been  alleged.* 

Ib  the  Aboonoe  of  Allogfttioiu. — An  instruction  regarding  the  care 
required  by  deceased  need  not  define  the  particular  acts,  disre- 
gard of  which  would  be  negligence,  but  may  charge  the  same  in 
general  terms,* 

1.  Wallace  v.  Stevens,  74  Tex.  559.  such  brake,  are  erroneous.    The  atten- 

8.  Chicago,  etc.,  R.  Co.  v.  Shannon,  tion  of  the  jury  should  be  directed  to 

^  III.  338,  where  the  next  of  kin  were  the  negligence  charged  in  the  declara- 

limited  to  the  "  widow,  children,  or  de-  tion,  and  not  to  the  negligence  of  the 

Bcendants "  of  the  deceased.  defendant's    inspectors    in   failing    to 

8.  Thus,  where  a  complaint  for  death  notice  defects.    Chicago,   etc.,  R.  Co. 

resulting     from    the    explosion    of    a  v,  Kneirim,  152  111.  458. 

boiler  charged  that  the  boiler  was  com-  6.  Gulf,  etc.,  R.  Co.  v.  Younger  (Tex. 

posed  of  bad  iron,  and  was  defectivelj  Civ.  App.  1895),  29  S.  W.  Rep.  948. 

made,  and  was  old,  decayed,  and  worn,  Where  Sereral  Counts  Are  DefeotiTe. — 

and  unfit   for  use,  it  is'  error  for  the  Where  several  counts  in  a  complaint 

court  to  instpuct  the  jurj^  that  the  plain-  are  defective  for  failing  to  allege  that 

tiff  must  prove  that  the  explosion  re-  the  deceased,  a  minor  child,  was  em- 

sulted   from  all  these  causes  and  de-  ployed   without    the    consent    of   the 

fects.     Long  v,  Doxey,  50  Ind.  385.  father,  a  general  instruction  that  the 

Facts  FlMUled  BpediiUy. — But  where  defendant  is  liable  if  the  facts  charged 
the  plaintiff  has  pleaded  specially  that,  prove  to  be  true,  is  erroneous,  as  allow- 
under  the  charter  of  a  city,  drivers  of  ing  a  verdict  on  a  defective  count  as 
street  cars  are  required  to  keep  a  care-  well  as  on  those  counts  which  contain 
ful  watch  to  avoid  persons  on  or  near  sufficient  allegations.  Williams  v, 
the  track,  an  instruction  committing  to  South,  etc.,  Alabama  R.Co.,  91  Ala. 635. 
the  jury  the  question  whether  the  con-  6.  Missouri  Pac.  R.  Co.  x\  Lee,  70 
ditions  of  the  charter  had  been  carried  Tex.  496. 

out,    is  proper    under  the    pleadings.  An  instruction  defining  the  degree  of 

Dallas    Consol.    Traction    R.    Co.   v.  care  required  of  the  deceased,  who  was 

Hurley  (Tex.  Civ.  App.  1895),  31  S.  W.  killed  while   crossing  the  defendant's 

Rep.  73.  track,  to  be  that  which  a  man  of  ordi- 

4.  Where  the  negligence  alleged  in  nary  prudence  would,  under  like  cir- 

the  declaration  was  carelessness  in   re-  cumstances,take,  is  sufficiently  specific, 

eard  to  the  fastening  of  a  brake  wheel,  Missouri  Pac.  R.Co.  v.  Lee,  70 Tex. 496. 

instructions  declaring  that  the  defend-  Use  of  ** Plaintiff ''    for   '^DeoeaMd." 

ant  will  be  liable  if  the  jury  shall  find  — Where  an  instruction  charges  that 

that  it  was  negligent  in  not  inspecting  the  burden  of  proof  is  on  the  plaintiff 
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8.  Ai  to  Dtnuiget — ^In  flmmO. — The  court,  in  instructing  the  jury 
as  to  damages,  should  state  the  different  elements  of  damages 
proper  to  be  considered.^ 

T«Bdiiif  to  Tnfiimim  th«  AflMmat. — It  is  error  to  use  language  in  an 
instruction  which  might  influence  the  jury  to' render  a  verdict  for 
the  full  amount  of  damages  allowed  ;  *  or  to  require  the  jury  to 

measure  the  damages  by  certain  mathematical  calculations,'  or  to 
use  language  tending  in  any  way  to  increase  the  amount.^ 

• 

in  the  first  instance,  to  show  that  the  8.  Chicago,  etc.,  R.  Co.  v.  Austin,  69 

"  plaintiff  "  was  in  the  exercise  of  due  III.  426. 

care,  the  use  of  the  word  "plaintiff"  is  What  liaiignagt  Proper. — An  instruc- 
merely  a  clerical  error  where  it  is'  ap-  tion  that  the  plaintiff  "cannot  recover 
parent  that  the  word  '*  deceased  "  was  inorethan$5,ooo,  and,  if  the  jurjr  believe 
intended  to  be  used.  Union  Pac.  R.  from  the  evidence  that  the  plaintiff  is 
Co.  V.  O'Brien,  4  U.  S.  App.  221.  entitled  to  recover,  they  will  render  a 
1.  Goss  V.  Missouri  Pac.  R.  Co.,  50  verdict  for  no  more  than  that  amount," 
Mo.  App.  614.  is  erroneous,  as  calculated  to  im prop- 
It  is  error  merely  to  instruct  the  jurj  erlv  influence  the  jury  to  render  a  ver- 
to  award  such  damages  as  may  com-  diet  for  a  large  amount.  Chicago,  etc., 
pensate  for  the  "  necessary  "  or  "  pe-  R.  Co.  i*.  Austin,  69  111.  426. 
cuniary "  injury  suffered.  Goss  r\  But  an  instruction  that  the  jury 
Missouri  Pac.  R.  Co.,  50  Mo.  App.  614.  ''may  assess  the  damages  at  such  sum 
Mitigating  or  AgpraTatlng  dream-  as  will  be  a  fair  compensation  with 
ftanoes. — But  it  is  not  proper  merely  reference  to  the  pecuniary  injuries  re- 
to  instruct  the  jury  that  they  may  take  suiting  from  such  death,  to  the  widow 
Into  consideration  the  circumstances  of  and  next  of  kin,  not  exceeding  $5,000,'* 
the  case  in  awarding  damages;  it  is  is  not  objectionable  on  the  ground 
the  duty  of  the  court  to  tell  the  jury  that  it  requires  the  jury  to  find  a  ver- 
what  would  constitute,  under  the  evi-  diet  for  the  full  amount.  Lake  Shore, 
dence,  mitigating  or  aggravating  cir-  etc.,  R.  Co.  v,  Parker,  131  111.  557. 
cumstances,  leaving  them  to  find  the  And  an  instruction  that  the  jury 
facts.  Nichols  v.  Winfrey,  79  Mo.  544.  "will  assess  the  damages  in  such  sums 
An  instruction  directing  the  jury  as  they  believe  will  compensate  for 
that  they  were  not  restricted  to  dam-  pecuniary  injury  sustained  in  the  death 
aees  which  were  the  necessary  result  of  the  deceased,  not  in  excess  of  the 
of  the  killing,  but  were  "free  to  con-  sum  of  $5,000,'*  furnishes  a  sufficiently 
sider  all  the  circumstances,"  carries  definite  rule  for  the  measurement  of 
with  it  the  implication  that  such  cir-  damages,  and  is  not  objectionable  on 
cumstances  tended  to  mitigate  the  that  account.  McGowan  v,  St.  Louis 
amount  of  damages;  and  such  an  in-  Ore,  etc.,  Co.,  109  Mo.  518. 
struction  is  erroneous.  Nichols  v.  8.  St.  Louis,  etc.,  R.  Co.  v,  Need- 
Winfrey,  79  Mo.  544-  ham,  10  U.S.  App.  339. 

Actual   and  BzemFlary    DamagM. —  While  it  is  proper  for  the  jury  to 

A  failure  on  the  part  of  the  court  to  consider  such  a  method  for  estimating 

instruct  the.  jury  as  to  the  distinction  damages,  they  may  also  consider  other 

between   actual  and   exemplary   dam-  methods,    or    estimate    the    damages 

ages,  or  to  furnish  them  with  rules  of  according  to  their  own  judgment.     St. 

law  by  which  such  damages   may  be  Louis,  etc.,  R.  Co.  v,  Needham,  10  U. 

measured,  is  ground  for  error.     Gal-  S.  App.  339. 

veston,   etc.,  R.  Co.  v,  Le  Gierse,  51  Error  Not  Cored  by  Other  XnatmotiOBi. 

Tex.  189.  — Such  an  error  in  the  instructions  is 

But  where  the  instructions  already  not  cured  by  a  subsequent  statement  in 

given  by  the  court  have   practically  the  instruction  that  the  whole  matter 

eliminated  from  the  case  the  issue  of  of  damages  is  left  to  the  discretion  of 

exemplarydamages,  it  is  noterrorto  re-  the  jury.    St.  Louis,  etc.,   R.    Co.  v, 

fuse  an  additional  charge  that  there  can  Needham,  10  U.  S.  App.  3^9. 

be  no  recovery  of  exemplary  damages.  4.  "  Kight  ^*  for  '*  Would." — In  an  in- 

Texas,  etc.,  R.  Co.  v.  Hall,  S3  Tex.  675.  struction  that  the  measure  of  damages 
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XL  YSBBICT — 1.  Apportionment  of  Damages. — In  general,  where 
the  statute  provides  for  the  apportionment  of  damages  by  the  jury, 
the  failure  of  the  jury  to  make  such  apportionment  is  error.^ 
And  where  the  declaration  or  complaint  apportions  the  damages 
claimed  among  the  beneficiaries,  the  verdict  should  not  apportion 
sums  in  excess  of  those  demanded.* 

S.  Speoial  Findings — ^Wh^t  Goiudstaiit  with  Gracnl  Yerdtet. — ^A  special 
finding  that  the  deceased  knew  of  the  risk  which  was  voluntarily 
assumed,  is  not  necessarily  inconsistent  with  a  general  verdict  for 
the  plaintiff.' 

is  '*  Buch  sum  as  you  may,  under  the  8.  International,  etc.,  R.  Co.  v,  Mc- 

evidence,  reasonably  believe  plaintiff  Donald,  75  Tex.  41,  42  Am.  &  Eng.  R. 

might  have  received  from  the  assist-  Cas.  an. 

ance  of'  the  deceased,  the  use  of  the  Where  Not  Ai>portloned. — But  it  is  not 

word  *'  might,"  instead  of  the  proper  always  necessary  that  such  an  appor* 

word   "  would,"   as  descriptive  of  the  tionment  should  be  made  at  all,  as  the 

pecuniary  benefit  anticipated,  could  not  circumstances  are  sometimes  such  as  to 

have  misled  the  jury,  and  is  not  ground  render  such  a  proceeding  useless.     San 

for  error.    Missouri  Pac.  R.  Co.  v»  Lee,  Antonio  St.  R.  Co.  v,  Mechler  (Tex. 

70  Tex.  496.  Civ.  App.  1894),  29  S.  W.  Rep.  202. 

Bolatiiixn. — An  instruction  directing  Between  Parents. — Where  there  are 

the  jury  to  assess   such    damages  as  no  persons  entitled  to  damages  given 

they  "  should  deem  just  and  reasonable  but  the  parents  of  the  deceased,  and  the 

from  all  the' evidence,"  where  the  dam-  damages  given  to  them  will  be  commu- 

ages  alleged  in  the  declaration  are  for  nicative  property,  a  verdict  need  not 

pecuniary  loss  only,  is  not  open  to  the  apportion  the  property,  although  the 

objection  that  it  allows  damages   by  statute  requires  that  the  verdict  shall 

-wvLj  o^  solatium.   Chicago,  etc.,  K.  Co.,  divide  the    damages  among  the  per- 

V.  Kneirim,  152  111.  458.  sons  entitled  thereto.     San  Antonio  St. 

Mental  Suffering. — An  instruction  that  R.  Co.  r.  Mechler  (Tex.  Civ.  App. 
the  jury  should  include  damages  for  1894),  ^  S*  ^*  ^^P-  ^<^- 
loss  of  companionship,  followed  by  an-  Between  Wife  and  Children. — It  is 
other  instruction  not  to  allow  for  men-  not  ground  for  a  new  trial  that  the  jury 
tal  suffering,  is  not  erroneous  as  allow-  have  not  made  separate  awards  of  darn- 
ing damages  for  such  mental  suffering,  ages  to  the  wife  and  children  respec- 
Wells  V.  Denver,  etc.,  R.  Co.,  7  Utah  482.  tively,  but  have  simply  named  the  total 

"Necessary*'  and  "Actual"  Injury. —  amount  of  damages,  as  the  court  can 
Under  Missouri  Rev.  Stat.,  §  4427,  distribute  the  amounts  if  desired.  Mc- 
allowing  damages  for  the  "necessary  Leod  v.  Windsor,  etc.,  R.  Co.,  23  No- 
injury**  resulting  to  the  survivors,  an  va  Scotia  69. 

instruction     to    render    damages    for  8.  Pieart  v.  Chicago,  etc.,  R.  Co.,  82 

"whatever  actual  injury"  has  been  sus-  Iowa  148;  Hammer  v.  Chicago,   etc., 

tained,  is  not  objectionable.    Haehl  v.  R.  Co.,  61  Iowa  56,  10  Am.  &  Eng.  R. 

Wabash  R.  Co.,  119  Mo.  325.  Cas.  772. 

"Necessary**   and  "Pecuniary"   In-  ninstrations. — Thus,  a  special  verdict 

Jury. — The  terms    "  necessary  injury"  that  a  switchman  knew  that  an  engine 

and  '*  pecuniary  injury/*  when  used  in  was  not  provided  with  run-boards,  and 

instructions,  are  interchangeable.  Goss  the  danger  attending  his  action,  is  not 

V.    Missouri     Pac.    R.    Co.,    50    Mo.  inconsistent  with  a  general  verdict  in 

App.  614.  favor  of  the  estate,   in  the  absence  of 

1.  Houston,  etc.,  R.   Co.  v.   Moore,  any  finding  as  to  any  promise  that  the 

49  Tex.  31 ;  Galveston,  etc.,  R.  Co.  v.  defect  would  be  repaired.      Pieart  r. 

Le  Gierse,  51  Tex.  198.  Chicago,  etc.,  R.  Co.,  82  Iowa  148. 

Objection — When  Raised. — But  the  And  in  an  action  for  death  of  a  brake- 
objection  that  the  jury  have  failed  to  man  while  attempting  to  uncouple  cars 
apportion  damages  cannot  be  made  for  in  motion,  a  special  averment  that  the 
the  first  time  in  the  appellate  court,  action  occurred  while  the  train  was 
March  v.  Walker,  48  Tex.  372.  moving   at  the  rate  df  four  miles  an 
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Ibidiagt. — Special  findings  that  the  circumstances  were 
such  that  the  deceased  might  have  perceived  the  danger  by  the 
use  of  ordinary  care,  but  that  he  was  not  guilty  of  want  of  ordi- 
nary care,^  or  could  not  have  avoided  the  accident,  are  inconsist- 
ent and  will  be  set  aside.* 

Xn.  Costs — ^Agtlait  f«mm1  StpnNKtAttTt. — In  some  jurisdictions 
it  is  held  that  a  personal  representative,  suing  for  the  death  of  his 
intestate,  sues  as  representative  of  the  estate,  and  his  liability  for 
costs  depends  on  the  general  liability  of  representatives  under  the 
statute  of  the  state  where  the  action  is  brought.'  But  in  others 
the  representative  is  considered  as  a  trustee  for  the  benefit  of  the 
heirs  or  next  of  kin  of  the  deceased,  and  is  personally  liable  for 
costs.* 

XTTT.  QbJECTIOVS  on  Appeal— Yor  DdiMtiT*  AUagattou.  —  Objec- 
tions to  the  declaration,  petition,  or  complaint,  for  want  of 
particular  allegations,  cannot  be  raised  for  the  first  time  in  the 
appellate  court,  when  there  are  averments  sufficient  to  show  a 
cause  of  action.' 

hour,  and  that  the  deceased  knew  that  article  Executors  and  Administra- 

the  train  would  soon   stop  where  the  tors. 

uncoupling  could  be  done  with  safety,  Form  of  Judgment. — Under  Alabama 
together  with  a  special  finding  that  the  Code,  (  1938,  it  is  held  that  an  admin- 
work  was  not  unusually  hazardous,  istrator  sues  as  trustee,  and  that  in 
was  held  not  to  be  inconsistent  with  a  such  an  action  a  judgment  against  the 
general  verdict  for  the  plaintiff.  Ham-  administrator  for  costs  should  be  de 
mer  v.  Chicago,  etc.,  K.  Co.*  61  Iowa  bonis  propriis^  and  not  de  bonis  intes- 
56,  10  Am.  &  Eng.  R.  Cas.  77a.  tati.     Hicks  v.  Barrett,  40  Ala.  291. 

1.  Kearney  v.  Chicago,  etc.,  R.  Co.,  But  a  judgment  rendered  de  bonis 

47   Wis.    144,   21    Am.    Ry.    Rep.  43,  propriis  Instead  of  de  bonis  intestati^ 

where  the  jury  found  that  after  seeing  is  amendable,  and  will  be  considered  as 

and  hearing  the  train  at  a  distance  the  amended.  Hicks  t/.  Barrett,  40  Ala.  391 . 

deceased  attempted  to  cross  the  track  In  New  York,  it  would  seem  that  the 

without  looking  again  at  the  train,  but  personal  representative  is  liable.  Ruth- 

that  he  was  not  guilty  of  any  want  of  erford  v.  Madrid,  77  Hun  (N.  Y.)  545. 

ordinary  care.  Security  for  Costs. — But  it  is  error  to 

8.  Haas  v,  Chicago,  etc.,  R.  Co.,   41  base  an  order  requiring  plaintiff,  in  an 

Wis.  44,  where  the  finding  was  that  a  action  for  death  by  wrongful  act,  to  give 

boy  old  enough  to  understand  the  dan-  security  for  costs  solely  on  the  ground 

ger,  and  in  a  position  to  see  the  train,  that  plaintiff  was  personally  irresponsi- 

went  upon  the  track,  but  that  he  could  ble,  and  the  estate  was  insolvent.    The 

not  have  avoided  the  accident  by  the  merits  of  the  case  should  be  considered 

exercise  of  ordinary  care.  as  on  an  application  for  leave  to  sue  in 

8.  Indiana. — An  administrator  is  not  forma  pauperis.     Rutherford  v.  Ma- 

personally  liable,  notwithstanding  the  drid,  77  Hun  (N.  Y.)  545. 

deceased    has   left   no    property  from  6.  Kennayde  v,  Pacinc    R.  Co.,  45 

which    the    costs    can     be    obtained.  Mo.  255. 

Evans  xk  Newland,  34  Ind.  112.  Suing  as  Admlnlatrator. — An  objec- 

Hew  Jeraoy. — No    costs    can    be  re-  tion  that  the  plaintiff  should  have  sued 

covered  against  an  administrator  suing  as  administrator  instead  of  merely  de- 

for  the  death   of  his  intestate.      The  nominating  himself  the  administrator 

doctrine  as   to  an  administrator's  lia-  of  the  deceased,  and  also  that  he  failed 

bllity  for  costs  depends  on  the  question  to  show  his  official  character  by  a  pro- 

whether  the  damages,  when  recovered,  fert  of   his  letters  of  administration, 

will  be  assets  or  not.     Kinney  v.  Cen-  cannot  be  made  for  the  first  time  in  the 

tral  R.  Co.,  34  N.  }.  L.  273.  appellate  court.    Tezarkana  Gas,  etc, 

4/  Hicks  V,  Barrett,  40  Ala.  391.  See  Co.  v,  Orr,  59  Ark.  315. 
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Damagta. — If  the  amount  of  damages  assessed  by  the  jury  is 
within  the  statutory  limit,  their  action  will  not,  in  general,  be 
reviewed  on  appeal.^ 

ZIV.  Abatexekt— 1.  By  Death  of  Plaintiff.— In  the  absence  of  a 
statutory  provision  to  the  contrary,  the  action  abates  on  the 
death  of  the  legal  plaintiff,^  except  in  the  case  of  an  action  by  a 
personal  representative,  when  the  action  abates  on  the  death  of 
the  equitable  plaintiff  or  person  interested,  when  but  one  such  per- 
son survives,*     See  article  Death,  ante. 

Names  of  Beneflolarlos. — Where  cer-  trator  for  her  benefit.  The  right  of 
tain  beneficiaries  were  not  mentioned  recovery  having  once  vested  in  the 
in  the  original  petition,  and  after  the  widow,  it  did  not  pass,  upon  her  death, 
expiration  of  the  period  of  limitation  to  her  personal  representative ;  neither 
the  plaintilT  filed  an  amended  petition  did  it  revest  in  the  next  of  kin  of  de- 
in  which  they  were  mentioned,  it  was  ceased,  for  the  reason  that  no  provision 
held  that  the  defendant  could  not,  on  is  made  in  the  statute  for  such  a  con- 
appeal,  object  that  the  action  was  not  tingencj.  The  cause  of  action,  upon 
brought  for  their  benefit.  Paschal  v,  the  death  of  the  person  to  whom  it 
Owen,  77  Tex.  583.  survived,  or  for  whose  benefit  it  might  be 

Bex  of  Children — ^Varianee. — A  slight  prosecuted,  was  thereby  extinguished, 

variance  between   the  allegations  and  *  *  •     Had     there    been    no    widow 

proof  in  regard  to  the  sex  of  one  of  the  and  children  at  the  death  of  the  intes- 

minor  children  is  not  of  suflScient  im-  tate,  the  right  of  action  would  have 

portance  to    warrant  a  reversal  of  a  passed  to  the  father,  or,  rather,  to  the 

verdict  and  judgment  in  favor  of  the  personal  representative  for  the  benefit 

plaintiffs.    O^Callaghan    v.    Bode,    84  of    the   father ;  or,  in  the  event  the 

Cal.  489.  deceased  left  no  father  surviving  him, 

1.  Turner  v,  Norfolk,  etc.,  R.  Co.  the  suit  would  be  prosecuted  for  the 
( W.  Va.  1895),  22  S.  E.  Rep.  83.  benefit  of  the  next  of  kin  living  at  the 

No  damages  given  by  the  jury  with-  death  of  the  deceased.    The  right  of 

in  the  limit  allowed  by  statute  can  be  action,  however,  does  not  pass  to  any 

deemed  excessive,   their  determination  person   or  survive  to   any  beneficiary 

of  the  question  being  absolute  and  con-  excepting  those  appointed  in  the  statute 

elusive  as  to  what  damages  are  fair  as  entitled  to  the  recovery  when  the 

and    just,    except    when    the    verdict  cause  of  action  accrued." 
evinces  passion,  prejudice,  particularity        In  Georgia,  by  Code  1868,  ^  2920,  the 

or  corruption  on  the  part  of  the  jury,  cause  of  action  survives,  and  if  a  widow 

Turner  v.   Norfolk,  etc.,  R.  Co.  (W.  dies  pending  an  action  by  her  for  the 

Va.)f  22  S.  E.  Rep.  83.  death  of    her   husband,   the  right  of 

FaUnre  to  Apportion  Damagea. — An  action  survives  to  the  children.    David 

objection  to  a  verdict  for  failure  of  the  v.  Southwestern  R.  Co.,  41  Ga.  323. 
jury  to  apportion  the  damages  among        In  Indiana,  under  Rev.  Stat.  i8di,  § 

those  entitled  thereto,  must  be  made  in  282,  an  action  by  a  father  for  the  death 

the  trial  court,  and  cannot  be  made  for  of  his  minor  child  does  not  abate  with 

the  first  time  in  the  appellate  court,  the  death  of  the  father,  and  may  be 

March  v.  Walker,  48  Tex.  372.  continued  in  the  name  of  the  executor 

2.  Loague  r.  Railroad  Co.,  91  Tenn.  or  administrator.  Pennsylvania  Co. 
458;  Louisville,  etc.,  R.  Co.  v.  Bean,  v,  Davis,  4  Ind.  App.  51. 

94  Tenn.  388,  where  the  court  in  this  In  Tezai,  if  a  suit  is  brought  by  one 

case    speaking    through    McAllester,  only  of  the  parties  entitled,  and  such 

J.,  said:  **We  think  the  exclusive  statu-  party  dies  pending  the  action,  the  suit 

tory   beneficiary  was   that    person   or  does  not  abate,  but  may  be  prosecuted 

class  of  persons  who  were  entitled  to  to  judgment  in  the  name  or  names  of 

the  recovery  at  the  death  of  deceased,  some  one  or  more  of  the  parties  entitled, 

when  the  cause  of  action  accrued.     In  Houston,  etc.,   R.  Co.   v,  Moore,  49 

this  case  it  was  the  widow,  and,  in  the  Tex.  31. 

language  of  the  statute,  the  right  of  8.  Death    of   Hnaband. — Where    the 

action  passed  to  her,  or  to  the  adminis-  husband  is  the  only  beneficiary  inter- 
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Atftitt  by  iftthtr  ud  HtfiSbm, — But  where  a  father  and  mother  sue 
jointly  for  the  death  of  their  child,  on  the  death  of  one  parent  the 
right  of  action  survives  to  the  other.* 

2.  By  Death  of  Benefioiaries. — The  death  of  one  or  more  benefi- 
ciaries occurring  after  the  action  is  brought,  is  not  ground  for 
abatement,  although  it  may  be  necessary  to  insert  the  names  of 
the  beneficiaries  in  the  declaration  or  complaint.^ 

8.  By  Death  of  Defendant. — In  the  absence  of  a  statute  providing 
for  survival,  an  action  for  death  resulting  from  the  negligence 
of  another  abates  on  the  death  of  the  defendant,'  except  where 
the  action  is  founded  on  contract,  as  in  such  cases  the  cause  of 
action  survives.* 

ested,  the  action  abates  on  his  death,  death  of  the  wrongdoer,  and  that  the 

although  brought  by  the  administrator  contention    that    the   statute    gives  a 

as  nominal    plaintiff.     Woodward    v,  vested  property  interest  in  the  benefi- 

Chicago,  etc.,  R.  Co.,  23  Wis.  400.  claries  is  untenable.  See  following  note. 

AotloB  in  the  Hame  of  the  State. —  Bight  of  Aetloii  a  Vested  Property  In- 

Under  the  Maryland  Pub.  Gen.  Laws,  terest — New  Torh. — The  early  case  of 

art.  67,  the  state  is  merely  a  formal  Yertore  v.  Wiswall,  16  How.  Pr.  (N. 

party   to  an   action,  and    under  such  Y.  Supreme  Ct.)  8,  held  that  the  action 

circumstances,  upon   the  death  of  the  survived  on  the  death  of  the  defendant, 

equitable  plaintiff,  the  suit  cannot  be  upon  the  ground  that  such  an  action  is 

carried  on  in  the   name  of  the  state  a  right  of  property  and  has  a  deter- 

against    the    defendant;    and    in    the  minate  value,  and  that  such  right  is 

absence  of  statutory  provisions  to  the  vested  absolutely  in  the  beneficiaries, 

contrary  the  action  must  abate.     State  and  therefore  survives  against  the  rep- 

f.  Baltimore,  etc.,  R.  Co.  (Md.  1889),  resentatives  of  the  wrongdoer. 

17  Atl.  Rep.  88.  But  the  question  therct  presented  was 

1.  Senn    v.  Southern    R.   Co.,  124  carefully   considered    in    the    case    of 

Mo.  621;  Tobin   v.   Missouri   Pac.  R.  Hegerich    v,  Keddie,   99  N.  Y.  258, 

Co.   (Mo.  1891),  18  S.  W.   Rep.  996.  where  the  court,  although  not  denying 

8.  Jeffersonville,  etc.,  R.  Co.  v.  Hen-  that  the  right  of  action  might  be  con- 

driclLs,  41  Ind.  75.  sidered  as  a  right  of  property  existing 

8.  Hegerich  v,  Keddie,  99  N.  Y.  258;  in  the  beneficiaries,  held  that  such  ac- 

Green  v.  Thompson,   26  Minn.   500;  tion  must  nevertheless  be  governed  by 

Hamilton  t;.  Jones,  125  Ind.  176;  Moe  the  existing  rules  relative  to  actions 

V,  Smiley,   12c  Pa.  St.   136;  Weiss  v,  based  on  torts.    The  latter  case  was 

Hunsicker,  3  Pa.  Dist  Rep.  445,  4  Pa.  followed  in  that  of  Pessini  v.  Wilkins, 

Co.  Ct.  Rep.  398.  54  N.  Y.  Super.  Ct.  146. 

PenngylTaiiia. — Article  3,  section  21,  Dissolution    of    Corporatioii  —  New 

of  the  constitution,  providing  that  the  Tork, — Under  a  statute  providing  that 

right  of   action   shall    survive,    refers  on  the  dissolution  of  a  corporation  the 

only  to  the  representatives  of  the  in-  directors  shall  be  trustees  for  the  cred- 

jured  party,  and  does  not  authorize  suit  itors  and  stockholders,  with  full  power 

against  the  executor  or  administrator  to  settle  the  affairs  of  the  corporation, 

of  the  defendant.    Moe  v.  Smiley,  125  it  has  been  held  that  the  dissolution  of 

Pa.  St.  13d.  a  corporation,  pending  an  action  against 

North  Carolina. — Under  a  statute  pro-  it  for  tort,  does  not  abate  the  action 

viding  that  the  action  should  not  abate  (Hepworth  x).  Union  Ferry  Co.,  62  Hun 

by  reason  of  the  death  of  either  party,  (N,  Y.)  257),  and  the  doctrine  here  laid 

the  action  is  held  to  survive  against  the  down  has  been  applied  to  an  action  for 

representatives  of  the  defendant.  Coll-  negligence  resulting  in  death,  and  such 

ier  V.  Arrington,  Phil.  (N.  Car.)  356.  an  action  may  be  continued  against  the 

Death  before  Oommencement  of  Action  receivers  of  the  dissolved  corporation. 

— Ohio.  —  In  Russell  v,  Sunbury,   37  People  r.  Troy' Steel,  etc.,  Co.,  82  Hun 

Ohio  St.  372,  it  was  held  that  the  right  (N.  Y.)  303. 

to  commence  the  action  abates  by  the  4.  Action    agalnit  Carrier.  —  Where 
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ZY.  BSMIDT  BT  InicnovT— 1.  In  OeneraL — The  proceeding 
by  indictment  for  the  recovery  of  a  fine,  as  provided  in  certain 
states,  though  criminal  in  form,  resembles  a  civil  action  for 
the  recovery  of  damages,  and  is  governed  by  the  same  rules 
of  evidence  and  principles  of  law  as  are  applicable  to  civil 
actions.^ 

2.  BiMiimtia]  Blementi — SxtitanM  of  BtntfldariM. — The  indictment 
must  aver  the  existence  of  beneficiaries,  to  whom  the  fine,  when 
received,  shall  be  paid.^ 

AihafaiitimttoiL — If  the  statute  gives  the  fine  to  the  use  of  the 
executor  or  administrator  for  the  benefit  of  the  beneficiaries,  it 
must  be  alleged  that  administration  has  been  taken  out  in  the 
state  where  the  indictment  is  laid.^ , 

the  accident  occurred  to  deceased  while  Co.,  5  Gray  (Mass.)  473;  Com.  v.  Bos- 

a  passenger  for  hire  on  a  boat  carrying  ton,  etc.,   K.   Corp.,  11  Cush.  (Mass.) 

passengers  and  belonging  to  the  de-  512;  Com.  v,  Boston,  etc.,  R.  Co.,  121 

fendant,  the  action  may  be  regarded  Mass.  36. 

as  based  on  the  breach  of  contract  to  New  Hampshire, — State  v.  Gil  more, 

carry  safely ;  and  so  regarded,  it  is  an  24  N.   H.  461 ;  State  v.   Manchester, 

action  which  survives  against  the  ex-  etc.,  R.  Co.,  53  N.  H.  528. 

ecutors  or  administrators  of  the  carriers.  An  allegation  that  the  defendant  is 

Doedt  V.  Wiswall,  15  How.  Pr.  (N.  Y.  liable  to  a  fine  *Mo  the  use  of"  the 

Supreme  Ct.)  128.  prosecutor,   **who  has  been  duly  ap- 

1.  State  V,  Grand  Trunk  R.  Co.,  58  pointed  administrator  of  said  deceased, 

Me.  176;  State  v.  Manchester,  etc.,  R.  and  the  heirs  at  law  of  said  deceased,*' 

Co.,  ^2  N.  H.  528.    See  also  State  v.  is  sufficient.    Com.  v.  Eastern  R.  Co., 

Grand  Trunk  R.  Co.,  58  N.  H.  198.  5  Gray  (Mass.)  473. 

In  Wliat  States  UMd. — ^The  remedy  AUeglng    Names   of    Benefloiarles. — 

by  indictment  was  formerly  used   in  Where  the  statute   provides  that  the 

Maine  and  New  Hampshire  as  well  as  forfeiture  shall  be  payable  to  the  ad- 

in  ilfi(»<racAii50//5,  but  it  has  been  super-  minlstrator    for  the    benefit  of   those 

seded  in  the  two  former  states  by  the  entitled  thereto,  the  names  of  the  bene- 

more  usual  civil  action.  ficiaries  need  not  be  set  forth.    Com.  v, 

Massachusetts  Pub.    Stat.     1882,  c.  Boston,  etc.,  R.  Corp.,  11  Cush.  (Mass.) 

112,   §4   212,   213;   Maine    Rev.   Stat.  517. 

1883,  c.  51,  §  68,  as  amended  by   Acts  But  where  the  forfeiture  is  payable 

1891,  c.   124,    (   I ;    Ne-w  Hampshire  directly   to  the  heirs  or  next  of  kin. 

Pub.  Stat.   1891,  c.   191,  (  8,  amending  there  must  be  an  allegation  setting  out 

Gen.  Laws  1878,  c.  2S2,  ^  14.  the  names  of  such  beneficiaries,  and  a 

Bnterlng  Nolle  Proieqiil. — A  proceed-  mere  averment  that  there  are  persons 

ing  by  indictment  has  the  rights  inci-  entitled  to  the  forfeiture  is  insufficient, 

dent  to  a  civil  action  and  nothing  more,  State  v.  Grand  Trunk  R.  Co.,  60  Me. 

and  hence  the  prosecution  will  be  per-  145. 

mitted  by  the  court  to  enter  a  nolle  8.  Com.  v,  San  ford,  12  Gray  (Mass.) 

prosequi   during    the    trial.     State    v.  174. 

Maine  Cent.  R.  Co.,  77  Me.  244,  21  Shown  by  Implieation. — But  the  fact 

Am.  &  Eng.  R.  Cas.  2i6w  that  administration    has    been  taken 

CkMti. — ^The  costs  of  the  proceedings  out  may  be  shown  by  reasonable  tmpli- 
by  indictment  under  New  Hampshire  cation  from  the  wording  of  the  indict- 
(yen.  Stat.,  c.  264,  §  14,  must  be  borne  ment,  and  an  allegation  that  the  ad- 
by  the  complainant,  and  cannot  be  a  ministrator  "  has  been  duly  appointed, 
charge  upon  the  county.  State  v,  and  now  is,  administrator  of  said "  de- 
Grand  Trunk  R.  Co.,  58  N.  H.  ceased,  has  been  held  sufficient  to  show 
X98.  that  administration  was  taken  out  in 

8.  Maine. — State  v.  Grand  Trunk  R.  the  state  in  which  the  indictment  was 

Co.,  60  Me.  145.  brought.    Com.  v.  East  Boston  Ferry 

Massachusetts,-^om,  v.  Eastern  R.  Co.,  13  Allen  (Mass.)  589. 
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Or«M  Ktglig«nM. — Where  gross  negligence  is  essential  to  a  recovery, 
such  negligence  must  be  alleged.^ 

PtrtteolAiitj. — The  degree  of  particularity  required  depends  lai^ely 
on  the  statute  under  which  the  indictment  is  brought,  but,  in  gen- 
eral, no  greater  particularity  is  required  than  in  civil  actions,^  and 
the  particular  acts  of  negligence  or  carelessness  need  not  be 
alleged.'  But  if  it  is  averred  that  the  defendant  was  negligent  in 
certain  particulars,  the  proof  will  be  confined  to  those  particulars.^ 

1.  State  V.  Manchester,  etc.,  R.  Co.,  Hampshire  it  is  not  necessary  to  allege 
52  N.  H.  538.  that  the  deceased  was  in  the  exercise  of 

Massaeliiiflatta.  —  Under    Massachu-  ordinary  care,   as  such  an  averment 

setts   Stat.   1871,  c.  353,  an  indictment  would  not  be  required  in  a  civil  action, 

seeking  to  charge  a  railroad  with  the  State  zk  Manchester,  etc.,  R.  Co.,  53 

negligence  of  its  servants,  acting  within  N.  H.  528. 

their  authority  and  in  the  performance  Negatloii  of  Violation  of  &iQm. — In 
of  their  duty,  must  allege  gross  negli-  Massachusetts  it  is  not  necessary  to  al- 
gence  on  the  part  of  such  servants,  and  lege  that  the  deceased  was  not  violat- 
an  allegation  of  gross  negligence  by  ing  the  rules  of  the  defendant  corpora- 
implication  merely  is  not  sufficient,  tion,  by  being  on  its  road  contrary  to  law 
Com.  t/.  FitchburgK.Co.,  i2oMass.  372.  at  the  time  of  the  accident,  although 

Charging    Servants    with     Negli-  such  circumstances    would    exonerate 

gence, — And    an   indictment  charging  the  defendant  from  liability.     Com.  r. 

negligence  by  the  failure  of  the  defend-  Fitchburg  R.  Co.,  10  Allen  (Mass.)  189. 

ant,  Jn  running  its  locomotive,  to  slow  8.  State  v.  Manchester,  etc.,  R.  Co., 

up  as   required   when   approaching  a  52  N.  H.  528. 

certain  highway  crossing,  and  to  give  ToIlB  Paid  by  Paasangor. — Where,  in 
proper  signals  and  warning,  while  the  an  indictment  against  a  common  car- 
attention  of  the  deceased  was  distracted  Her,  it  is  alleged  that  the  defendant 
by  another  train  approaching  from  the  was  a  common  carrier  of  passengers  for 
opposite  direction,  so  that  he  was  hire,  and  that  the  deceased  was  a  pas- 
struck  and  killed  by  the  first  named  senger  for  hire  in  the  steamboat  of  the 
locomotive,  was  held  to  allege  negli-  defendant,  further  allegations  relating 
gence  on  the  part  of  the  servants  of  the  to  the  tolls  imposed  by  the  defendant 
corporation  and  not  of  the  corporation  are  unnecessary.  Com.  i'.  East  Bor- 
itself,  and  is  bad  for  failing  to  allege  ton  Ferry  Co.,  13  Allen  (Mass.)  589. 
gross  negligence,  as  it  is  only  for  the  Names  of  Defendant's  Berranta. — An 
gross  negligence  of  its  servants  that  a  indictment  against  a  railroad  company 
corporation  is  liable.  Com.  v,  Boston,  under  Massachusetts  Stat.  1840,  c.  80, 
etc.,  R.  Co.,  133  Mass.  383.  need  not  set  out  the  names  of  the  em- 

And  an  indictment  alleging  that,  by  ployees    of     the     company    who    are 

reason  of    the  unfitness,   gross  negli-  charged  with  negligence,  nor  the  par- 

gence  and  carelessness  of  the  servant  ticular  employment  in  which  they  were 

of  the  defendant  corporation,  the  life  of  engaged  at  the  time  of  the  action.  Com. 

the  deceased,  a  passenger,  was  lost,  is  v.   Boston,   etc.,   R.   Corp.,   11   Cush. 

sufficient  to  charge  the  servant  of  the  (Mass.)  512. 

defendant  with  gross  negligence.  Com.  FaUnre  to    OlTe    Warning.  —  Under 

T'.  Brockton  St.  R.  Co.,   143  Mass.  501.  Massachusetts  Stat.  1871,  c.  353,  evi- 

2.  State  7;.  Manchester,  etc.,  R.  Co.,  dence  of  the  failure  of  a  railway  corpo- 
52  N.  H.  528.  ration   to  give  the  signal   required  by 

Death  Instantaneons. — Under  Massa^  law  when  approaching  a  crossing,  is 

chusetts  Stat.  1864,  c.  227,   (  37,  it    is  not  admissible,  in  the  absence  of  an 

not  necessary  to  allege  that  the  death  allegation   in   the   indictment  of  such 

was  instantaneous.   The  mere  fact  that  negligence  on  the  part  of  the  defend- 

a  civil  action  lies  under  another  statute  ant.     Com.  v.  Fitchburg  R.  Co.,  120 

when  the  death  is   not  instantaneous  Mass.  372. 

does  not  render  such  an  allegation  nee-  4.  Com.  v.  Fitchburg   R.  Co.,   126 

essary.     Com.  v.  Metropolitan  R.  Co.,  Mass.  472. 

107  Mass.  236.  Under  an  allegation  that  the  servant 

Deceased    without   FaiQt.^In    New  of  a  defendant  corporation  ran  a  loco- 
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8.  Duplicity. — An  indictment  charging  negligence  on  the  part 
of  the  defendant,  and,  in  the  same  count,  negligence  of  the  serv- 
ants of  the  defendant,  is  not  bad  for  duplicity,  as  but  one  offense 
is  charged.^ 

ZVI.  ABMIEALTY  JUBISDIGTIOK — Form  of  ProModing — ^Aetion  Fouidtd 
on  State  Stetute. — There  has  been  some  confusion  as  to  the 
proper  form  of  proceeding  in  a  suit  in  admiralty  to  recover  dam- 
ages for  death,  occurring  on  the  high  seas,  by  the  wrongful  act  or 
neglect  of  another.  Upon  principle,  however,  and  upon  the  au- 
thority of  the  more  carefully  considered  cases,  it  would  seem  that 
when  the  suit  is  founded  on  a  state  statute,  recovery  should  be 
had  by  a  proceeding  in  personam?'  as  a  state  law,  by  creating  a 
right  of  action  in  personaniy  cannot  confer  upon  an  admiralty  court 
jurisdiction  of  an  action  in  rem^  (See  article  ADMIRALTY,  vol. 
I,  p.  252.) 

Aetion  Hot  on  stato  Statute. — It  has  been  held  in  numerous  cases  that, 
independently  of  a  state  statute,  recovery  may  be  had  in  admiralty 
for  death  caused  by  the  wrongful  act  of  another.*  The  form  of 
procedure  is  the  same  when  the  suit  is  founded  on  contract.* 

motive  **  rashly  and  without  Watch,  care,  rem  was  aHowed,  on  the  ground  that  the 

or  foresight,  and  with  great,  unusual,  state  statute  created  a  lien  on  vessel, 

unreasonable,    and    Improper    speed,"  "4.  See  the  cases  collected  and  criti- 

evidence  to  show  such  servant's  neg-  cised  in  The  Harrisburg,  119  U.  S.  199. 

lect  to    ring    the    bell   or    sound  the  Such  cases  are  not  governed  by  any 

whistle  is  inadmissible.    The  use  of  the  statutory  provision,  and  the  proceeding 

words    "  rashly    and    without    watch,  should  be  in  rem.  The  Sea  Gull,  Chase 

care,  and  foresight"  is  not  equivalent  Dec.  (U.  S.)  145;  Hollyday  v.  Reeves, 

to  an  averment  of  failure  to   comply  12    Fed.   Cas.  386,    No.    0,625;;    The 

with  these  conditions.    Com.  xk  Fitch-  Charles  Morgan,  2  FHpp.  (U.  S.)  274; 

burgR.Co.,  i26Ma68.  472.  Coggins  v.  Helmsley,  23  Int.  Rev.  Rec. 

1.  State  T'.  Manchester,  etc.,  R.  Co.,  384.  See  also  The  Clatsop  Chief,  7 
53  N.  H.  528.  Sawy.  (U.  S.)    274;  Grimsley  v,  Hau- 

2.  The  Transfer  No.  4,  61  Fed.  Rep.  kins,  46  Fed.  Rep.  400;  Brunswick 
364,  20  U.  S.  App.  571,  affirming  55  v.  The  Sea  Gull,  16  Pittsb.  L.  J.  194. 
Fed.  Rep.  98;  The  Harrisburg,  119  U.  In  the  case  of  The  Highland  "Light, 
S.  199;  The  Manhasset,  18  Fed.  Rep.  Chase  Dec.  (U.  S.)  150,  12  Fed.  Cas. 
918;  The  Corsair,  14c  U.  S.  335.  See  138,  No.  6,477,  it  was  held  that  a  suit  by 
also  The  Sylvan  Glen,  9  Fed.  Rep.  an  employee  should  have  been  brought 
335 1  Welsh  T^  The  North  Cambria,  40  in  personam;  but  the  suit  was  one  for 
Fed.  Rep.  655;  The  S.  S.Oregon,  45  injuries  received  because  of  a  defective 
Fed.  Rep.  6a.  boiler,  under  a  federal  statute  giving  a 

8.  The    Manhasset,    18    Fed.    Rep.  right  of  action  in  such  cases,  but  im- 

9iS«  plied ly  limiting  the  right  to  sue  in  rem 

But  the  courts  have  not  maintained  to  passengers,  and  compelling  an  em- 
this  distinction,  and  in  several  instances  ployee  to  sue  in  personam, 
have  allowed  a  proceeding  in  rem.  The  5.  The  City  of  Brussels,  6  Ben.  (U. 
E.  B.  Ward,  jr.,  17  Fed.  Rep.  456,  S.)  370,  which  was  a  suit  by  a  father, 
reversing  16  Fed.  Rep.  255 ;  The  Gar-  as  administrator,  for  the  death  of  his 
land,  5  Fed.  Rep.  924;  The  St.  Nicho-  son,  accidentally  poisoned  while  a  pas- 
las,  49  Fed.  Rep.  671.  senger  on  the  vessel  libeled,  the  action 

In  the  case  of  The  S.  S.  Oregon,  42  being  founded  on  an  implied  contract 

Fed.  Rep.  78,  45  Fed.  Rep.  62.  a  suit  in  to  carry  safely. 
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DEBT. 

By  Richard  F.  Kimbalu 
L  InBOBVCTOBT,  895. 

n.  Whiv  the  A€nov  Lns,  896. 

1.  In  General,  896. 

2.  On  Contracts,  898. 

a.  Generally,  898. 

b.  Simple  Contracts,  898. 

^i)  Generally,  898. 

(2)  Rent,  900. 

(3)  Book-debt,  900. 

c.  Specialties,  903. 

(i)  Generally,  903. 
(2)  On  Bonds,  904. 
3*  On  Judgments,  994. 

a.  (^  Courts  of  Record,  f^\. 

b.  Of  Courts  Not  of  Record,  906. 
r.  Awards,  906. 

4.  C^  Statutes,  907. 

a.  Penalties,  907. 

^.    Taxes,  908. 

^.   (2^/  7am  Actions,  909. 

5.  ^if  Legacies,  909. 

6.  Escape,  909. 

m.  Whiv  the  AcnoK  does  Hot  Lib,  909. 

1.  y^  General,  909. 

2.  ^  Book-debt,  912. 

IV.  The  PLEADnroi,  913. 

1.  Tii^  WHt,  913. 

2.  7>^  Declaration,  913. 

a.  y>r  General,  913. 
^.   7}i^  Consideration,  914. 
(i)  /iJy  Character,  914. 

(2)  yfa  Necessity,  914. 

(3)  Tilr  Immateruility,  915. 
^.    7}i?  Z>^r^/,  915. 

( 1 )  Certainty  of  Amount^  915. 

(2)  Certainty  of  Description,  ^16. 

d.  The  Breach,  918. 
^.   7^^^  Demand,  919. 

y*.  special  Averments,  919. 
^.  Joinder  of  Counts,  921. 
A.    7i4^  Damages,  921. 

3.  Prof ert  and  Oyer,  921. 
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4.  PiartUSt  922. 

5.  The  Pleas,  922. 

a.  On  Simple  Contracts^  922. 

(1)  Nil  Debet,  922. 

(2)  Nunquam  IndeHtatus^^i* 
^3)  Payment,  923. 

(4)  Limitations ^^2*^, 

(5)  A^  Consideration^  923. 
^«   ^n  specialties,  923. 

(i)  iV^  «/  Factum ^  923. 
(2)  A2^  Z><p^^r/,  924. 
r.  On  Records,  925. 

(i)  AW  Tiel  Record,  925. 

(2)  A5/  Debet,  925. 

(3)  Payment,  926. 

(4)  W^«/  <?/■  Jurisdiction^  927. 

(5)  Limitations,  928. 
^.  C^  Statutes,  928. 

ri)  Ai7  Z?^3^/,  928. 

(2)  Limitations,  928. 

(3)  Ai?/  ^«V//K,  928. 

6.  7>^  Replication,  928. 

V.  Tei  FLEADnroi  nr  Book-bxbt,  929. 

I.  In  General,  929. 

3.  7"^  Declaration,  929. 
3*   7}^  /y^of,  929. 

a.  Generally,  929. 
^.  A^  Debet,  929. 
^.   Q^^?/,  930. 

d.  Satisfaction,  Release,  or  Discharge,  930. 

e.  Defective  Pleas,  930. 

4.  Auditing  in  Book-debt,  930. 

VL  The  Jtjdgmevt,  932. 

1  IVTBODirCTOBT. — The  action  of  debt  derives  its  name  from  the 
fact  that  by  its  means,  in  the  contemplation  of  law,  debts  eo 
nomine  et  in  numero  are  put  in  suit,  and  it  will  readily  appear 
that  the  scope  of  the  action  is  wider  than  either  assumpsit  or 
covenant.^ 

1.  z  ChittjT  on  Pldgs.  (z6th  Am.  ed.)  mere  denial  upon  the  part  of  the  de- 

131.  fendant  availed  to  oust  the  plaintifri 

Origin. — There  ii  some  uncertainty  claim,  the  action  of  assumpsit  for  a 

as  to  the  origin  of  the  action  of  debt ;  it  long  period    supplanted  that  of  debt 

maj  possibly  be  a  product  of  Roman  Holmes  Common  Law,  352, 288;  i  Chit, 

law,  but  more  probably  comes  to  us  on  Pldgs.  (i6th  Am.  ed.)  128;  3  Reeves 

from  our  German  forefathers ;  it  is  cer-  History   Eng.    Law    (Finlason)    408; 

tainly  of  very  early  origin.     Holmes  Anson  on  Contracts  (7th  ed.)  36a,  363. 

Common  Law,  351,  353;  Wald's  Pol-  Wager   of  Law. — In  debt,  the    sum 

lock  on  Contracts!  140.  claimed  being  definite  and  known  in  ad- 

Bvpplaiitodby  Assunpsit. — Owing  to  vance,and  not  being  laid  in  damages  aa 

the  fact  that  formerly  in  England  wager  in  assumpsit  and  covenant,  the  defend- 

of  law  was  a  recognized  practice,  and  ant  in  the  action,  when  it  arose  on 

that  in  default  of  plaintiffs  ability  to  simple  verbal  contract,  was    allowed 

produce  patent  evidence  of  his  debt,  a  at  common  law,  after  plMding,  to  swear 
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futntory  AboUtioii  of  DeH. — Following  as  a  natural  consequence 
upon  the  modern  reforms  in  methods  of  procedure,  all  tending 
towards  greater  simplicity,  the  action  of  debt,  to  a  greater  or  less 
degree,  as  a  technically  distinctive  remedy,  has  been  either  ex- 
pressly or  practically  abolished  in  most  jurisdictions,  particularly 
in  those  states  where  the  code  practice  has  been  adopted.^ 

IL  Whsv  the  A€TI0K  Lns — 1.  In  General — ^The  distinguishing 
and  fundamental  feature  of  the  action  of  debt  consists  in  the 
fact  that  it  lies  for  the  recovery  of  money,  or  its  equivalent,  in 
sums  certain,^  or  that  can  be  readily  rendered  certain  by  actual 

that  he  did  not  owe  the  plaintiff  anj-  not  Stat.   Washington^  vol.  2,  tit.  4,  § 

thing,  and  by   producing  eleven   per-  109;  San.  &  Berr.  Annot.  Stat.  WU- 

sons,  called  compnr gator es^  who  made  consin,  vol.  2,  p.  1476,  §  2600;  Wyom- 

affidavit  that  thej  believed  him  on  his  ingK^y,  Stat  (1887),  §  2360;  England 

oath,  could  absolutely  defeat  the  plain-  Ji^icature  Act   1873,   30  &  37   Vict, 

tiff's  recovery  and  secure  judgment  in  c.  66. 

his  own  favor.    Essington  v,  Boucher,  Apart  from    Slatatory    AhoUtlon    of 

Hob.  244;  iChittyon  Pldgs.  (i6th  Am.  the  action   of  debt,  the  action  of  as- 

ed.)  120.  sumpsit  is  in  numerous  instances  the 

Debt  on  yudgments, — But  it  seems  most  customary,  because  the  more  flex- 
not  to  have  been  allowed  in  the  case  ible  form.  Loose  v.  Loose,  36  Pa.  St 
of  debt  on  judgments,  the  duty  to  pay  538. 

being     determined     in     such     cases.  8.  Com.  Dig.,  Debt,  a^  8,  a,  9;  Anson 

Beaumont's  Case,  2  Mod.  140.  on  Contracts  44,  45;  Smith  on  Con- 

Aholished  by  Statute. — And  falling  tracts  (7th  ed.)  502. 

gradually  into  disrepute  and  disuse,  it  Arkansas. — ^Trapnall  9.  Merrick,  21 

was  abolished  in  England   by  3  &  4  Ark.  503. 

Wm.  IV.,  c.  42,  J  13.  Connecticut, — Drakesly  v.  Roots,  2 

In  America    it  does   not    seem  to  Root  (Conn.)  138;  New  Haven  w.  Fair 

have  been  ever  recognized.    McEwen  Haven,  etc.,  R.  Co.,  38  Conn.  422. 

^«   J^y»  7    Rich.  (S.  Car.)    33,   note;  Illinois, — Larmon  v.  Carpenter,  70 

Thompson  v.  French,  10  Yere.  (Tenn.)  111.  549. 

452 ;   Childress  v,   Emory,  8   Wheat.  Maine,  — r  Barrett    v.  Twombly,  23 

( U.  S.)  642.  Me.  333 ;  Houghton  v.  Stowell,  28  Me. 

1.  See  Ala.  Code  (1886),  §  2664  et  215;  Mitchell  t/.  McNabb,  58  Me.  506. 

seq.;  Knapp    v.    Kingsbury,   51    Ala.  Massachusetts, —  Bigelow   v,  Cam- 

563;  ^ri(.  Stat  (1894),  (4914;  Ca/.  Code  bridge,  etc..  Turnpike  Corp.,  7  Mass. 

(1876),  §  307 ;  Bak.  Codes  (Territory),  202;     Jeffrey    v,   Blue-Hill   Turnpike 

§33;  Ela.  Rev.  Stat.  (1892),  ((  1007,  Corp.,  10  Mass.  368. 

1056;  Ga.  Code  (1882),^  333^  ^tseq.;  New   Jersey, — Morgan  v.  Gutten- 

Ind.   Rev.   Stat.   (1888),   §  249;    Iowa  berg,  40  N.  }.  L.  394. 

Rev.   Stat  (1888),   ^   37i3;  Maryland  Pennsylvania,  —  Lacaze    v.    State, 

Rev.  Code,  art.  64,   ^   84;   Ky.    Code  Add.  (Pa.)  59;  Kirk  v.  Hartman,63  Pa. 

(1895),  *>t«2,  k  \\Mass,  Gen.   Stat.,  c.  St  97;   Weiss  v,  Mauch  Chunk  Iron 

129,   §  i;  Minn,   Stat  (1891),  %  4685;  Co.,  58  Pa.  St  295. 

Miss,    (Ann.)  Code    (1892),   vol.   i,  §  Tennessee, — Bloomfield  v,  Hancock, 

671 ;    Evans  v.   Miller,   58  Miss.  120;  i  Yerg.  (Tenn.)  loi ;  Young  v.  Haw. 

Missouri  Rev.  Stat.  1889,  §  1989;  Mon-  kins,  4  Yerg.  (Tenn.)  171;  Hickman  v, 

tana  Code  (1895),  vol.3, p.  123,^  660  et  Searcy,  9  Yerg.  (Tenn.)  47;  Brown  v. 

seq,;  N.  Car,  Code  (1883),  vol.  i,  p.  49,  Bussey,  7  Humph.  (Tenn.)  573. 

k   ^33;   ^'  Dak,  Code  (1895),  ^  5181 ;  Virginia, — Davis  v.  Mead,  13  Gratt 

Neb.  Comp.  Stot  1889,  pt  2,  J  i ;  N,  (Va.)  118. 

T,  Code,  §  140;  Ohio  2  G.&  C.  Stat  West  Virginia.-^StsXt  v,  Harmon, 

968;  Hill's  Annot  Laws  Oregon,  vol.  15  W.  Va.  115. 

I,  p.  130,  §  I ;  5.  Car.  Rev.  Stat  1893,  United  States, — Respublica   v,  La- 

vol.  2,  pt  2,  j  89;   Tenn,  Code  (1884),  caze,  2  Dall.  (U.  S.)  118;  Raborgv.  Pey- 

4  34^0;  7>*.  Civ.  Stat,  tit  29,  art  u8i ;  ton,  2    Wheat    (U.  S.)  385;   Mills  v. 

Utah  Comp.  Laws,  (  3126;  Hill's  An-  Scott,  99  U.  S.  25. 
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computation.^ 

Pecuniary  Certainty. — Such  computation,  in  order  to  be  rendered 
certain,  must  naturally  be  made  in  monetary  values.* 

Damages     Becorerable.— Debt     has,  Money  Payable  in  Tnitalmenta.— Debt 

however,    been    held    an    appropriate  is  sustainable  for  the  whole  sum,  where 

remedy  where  damages,  rather  than  a  money  is  contracted  to  be  paid  In  instal- 

computed    sum    eo    nomine^    was    the  ments,   when  aU   are  due.     Inglish  v. 

object  of  recovery.     Huber  v,  Burke,  Watkins,  4  Ark.  199;  Dean  v.  Gove r, 
II  S.  &  R.  (Pa.)  238. 

1.  Jllinois.—Fox  River  Mfg.  Co.  v. 
Reeves,  68  111.  403.  Brown  v.  Brown,  10  B.  Mon.  (Ky.)  247. 

New  y*r#*y.— Furman  v,  Parke,  21  In  England, — A  contrary  rule  pre- 

N.  J.  L.  310.  vailed  where  a  rent  was  reserved  upon 

New  iorA,-^l^tyr  York  v.  Butler,  i  a  lease  in   instalments,  and  also  in  the 

Barb.  (N.  Y.)  325.  case  of  a  debt  payable  by  statute  in  like 

Pennsylvania. —  Baum   v.    Tonkin,  manner.     Foord^s  Case,  5  Coke  81  a; 

no  Pa.  §t.  569;  Tonkin  v.  Baum,  114  Broome  v.  Wooton,  Yelv.  67;  Pitton  v. 

Pa.  St.  414.  Darby,  Comb.  57;  Dean  v.  Cover,  2 

Virginia, — Davis  v.  Mead,  13  Gratt.  Saund.  303,  note  (6).     Compare    also 

(  Va.)  1 18.  Christie  v.  Barker,  53  L.  J.  Qj^  B.  537. 

United  States ^^S\o^}Lwt\\  V.  U.  S.,  Alternative     Oontraota — Honey     or 

13  Wall.  (U.  S.)  531.  Property. — An  alternative  contract dis- 

Xntereat  as  Damacei  does  not  render  chargeable  in  money,  or  conditionally 

the  debt  upon  which  the  same  is  cal-  in  property  or  goods  whose  value  is 

culable  uncertain,  to  as  to  forbid  the  fixed  at  the  amount  of  money  Set  forth, 

action  of  debt.    Nunnellee  v.  Morton,  is  in  reality  one  for  the    payment  of 

Cooke  (Tenn.)  21.  money,  ancl   will  support  an  action  of 

2.  Arkansas. — Burton  v.  Brooks,  25  debt. 

Ark.  2x5.  Alabama. — Henry  v.  Gamble,  Minor 

Kentucky. — Jenkins  v.  Richardson,  6  (Ala.)  15;  Bradford  t^.  Stewart,  Minor 

J.J.  Marsh.  (Ky.)  441.  (Ala.)  44;  Love  v.  SimmonSi  10  Ala. 

Maine. — ^Houghton  v,   Stowell,    28  113. 

Me.  215;  Mitchell  v.  McNabb,  58  Me.  Kentucky. — Dorsey    v.     Lawrence, 

506.  Hard.  (Ky.)  517. 

Missouri,  —  Edwards   v.  M'Kee,    i  Tennessee, — Bloomfield  v.  Hancock, 

Mo.  123.  I  Yerg.  (Tenn.)  loi ;  Young  v.  Haw- 

New  Tork. — New  York  v.  Butler,  i  kins,  4  Yerg,  (Tenn.)  171;  Lawrence  v. 

Barb.  (N.  Y.)  325.  Dougherty,      5    Yerg.    (Tenn.)    435; 

7V»»«jtftf.— Thompson  T'.  French,  10  Plummer  v,  Keaton,  9   Yerg.  (Tenn.) 

Yerg.  (Tenn.)  452.  27;  Miller  v.  McClain,  10  Yerg.  (Tenn.) 

Unoertalnty  of  I>enonilnatlon.— Where  245. 

the    sum     stipulated    to    be    paid    is  Virginia. — Crawford    v.    Daigh,    3 

not  clearly  expressed   in   legal   tender  Va.  Cas.  521 ;  Butcher  v.  Carliic,  12 

terms  it  will  t>e  aided  by  construction.  Gratt.  (Va.)  520;  Minnick  v.  Williams, 

Graham    v,   Adams,    5*  Ark.    261,   in  77  Va.  758. 

which  case  a  bond  payable* 'in  good  Compare   Barrett  v.  Twombly,     23 

current  money  of  this  state"  was  con-  Me.   333;    Edwards  v.  M'Kee,    i    Mo. 

strued  to  mean  *'  in  current  coin  of  the  123;  Gift  v.  Hall,   i    Humph.  (Tenn.) 

United  States;'*  Wilburn  v.  Green,  6  480;  Core's  Case,  i    Dyer  20,  pi.  118. 

Ark.  255,  in  which '* Arkansas  money"  But    see     semble,   contra,    Watson    v. 

was  he(d  not  to  mean  Arkansas  bank  M'Nairy,  i  Bibb  (Ky.)  356;  Mattoz  v. 

paper,  but  current  money  of  the  United  Craig,  2  Bibb  (Ky.)  584. 

States;  Burton  v.  Brooks,  25  Ark.  215;  Money    and   Propf^y. —  Where    an 

Walker  v.  Witter,  Doue.  i»  in  which  agreement    contains    a    stipulation  to 

case  ^*  Jamaica  currency  *^  was  held  suf-  pay  a  certain  sum  of  money,  debt  will 

ficiently  certain  upon  the  trial  had  in  lie,  although  it  may  contain  covenants 

England ;  Searcy  t'.  Vance,  Mart.  &  Y.  also  for  the  delivery   of    property    or 

(Tenn.)  225;  Gift  v.  Hall,   i    Humph,  performance  of  other  things,  provided 

(Tenn.)    450.      Compare    Hawkins   v.  the   failure   to  pay  the   money  forms 

Watkins,  5  Ark.  481.  the  sole  ground  of  the  action.    Bariy 
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2.  On  Contracts — a.  Generally. — Debt  is  always  classified 
among  the  actions  arising  ex  contractu^  and  it  may  be  broadly  and 

generally  laid  down  that  it  lies  for  the  breach  of  nearly  every 
species  of  contract  or  obligation  to  which  the  law  imputes  con- 
tractual efficacy.^ 

b.  Simple  Contracts — (i)  Generally. — Debt  lies  concurrently 

V.    AUburj,    Litt.     Sel.    Cas.    (Kj.)  either  one  or  the    other  if  action    is 

149;  Bradley  v,  Jennings,  15  Rich.  (S.  brought  within   the  time  limited    by 

Car.)  34.  statute.     Little  v.  Brannenburgh,  4  Ind. 

1.  I  Chitty  on  Pldgs.  (i6th  Am.  ed.)  35 ;  Prior  v.  Lucas,  3  Bibb  (Ky.)  96. 

131,  and  note  k  i.  Boma  Oontraetual  QnalltlM  Baaentlal. 

Connecticut. — Knapp   v.  Hanford,  6  — Thus  where  a  paper  was  drawn  up 

Conn.  17a  and  signed  and  sealed  by  an  agent,  pur- 

Illinois. —  Simms  r.    Clark,    11    111.  porting  to  be  a  statement  of  rents  col- 

137 ;  Bedell  v.  Janney,  9  111.  193 ;  Doyle  lected  for  his  principal  through  a  cer- 

V,  Wilkinson,  120  111.  430.  tain  period  of  time,  which  paper  at  the 

Kentucky. —  Jeeter  v.  Durham,  6  J.  foot  thereof  contained  an  alleged  cor- 

J.  Marsh.  (Ky.)  228;  Pell  t/.  Dickens,  3  rected  net  balance  due,  and  debt  was 

B.  Mon.  (Ky.)  57.  brought  upon  said  paper  for  said  sum, 

Maine. — N orris  v.  School  Dist.  No.  it  was  very  seriously  mooted  whether 

1,12  Me.  393 ;  McVicker  v.  Beedy,  31  the  action  would  lie,  **  for  that  the  writ- 

Me.  314;  School  Dist.  No.  3   xy,  Teb-  ing  imposed  no  obli^tion  "  of  payment, 

betts,  67  Me.  339.  nor  would   it  have  been  sustained  but 

New  Jersey. — Witherly  v.  Morgan,  for  the  fact  that  the  court  was  equally 

2  N.  J.  L.78;Littler.  Glbbs,  4  N.  J.  L.  divided.      Davis  v.  Mead,   13    Gratt 

240;  Dunham  v.  Rappleyea,  16  N.J.  L.  (Va.)  118. 

75.  PrlTtty   of     Oontraet   is    manifestly 

Neiu    York. —  Willmarth    v.  Craw-  necessary  to  the  right  to  the  action, 

ford,  10  Wend.  (N.  Y.)  341.  Robins   v.  Cox,   T.  Raym.   11;   Dean 

North  Carolina. — Clayton  v.  Blake,  v.   Gover,    2    Saund.     302;    Walker's 

4  Ired.  (N.  Car.)  497.  Case,  x  Coke  23  a;  Beach   v.  Morris, 

Tennessee. — Bodenhamer   v.  Boden-  I3  S.  &  R.  (Pa.)  16.    But  compare  Por- 

hamer,  6  Humph.  (Tenn.)  264.  dage  r.  Cole,  T.  Raym.  183,  where  a 

United  States. — Raborg  v.  Peyton,  3  deed  poll  was  held  sufficient  to  support 

Wheat.  (U.  S.)  385  the  action  of  debt,  although  the  chief 

England. — Shuttleworth  v.  Garnet,  justice  said :  **  It  seems  no  agreement 

x  Mc^.  240;    Underbill  v.  Ellicombe,  of  the  other  part,  for  it  is  not  by  m- 

McClel.  &  Y.  4C0;  Harris  v.  De  Ber-  denture.** 

voir,  Cro.  Jac.  687;  Capp  v.  Lancaster,  DafectlTa  Exprau  Agreamenta. — Im- 

Cro.  Eliz.  548 ;  Mounson  v.  Redshaw,  plied  contracts  arising  out  of  express 

1  Saund.  3oi,  note.  agreements  unenforceable  by  reason  of 

Money  UnlawAUly    Paid. — Debt   haa  some  defect  will  sustain  an  action  of 

been  held  appropriate  to  recover  back  debt.     Smith  v.  First  Congregational 

money    paid    for    unlawful    purposes.  Meetinghouse,  8    Pick.    (Mass.)    178; 

Wilkinson  v.  Kilchin,  i   Ld.  Raym.  89;  Van  Deusen  v.  Blum,  18  Pick.  (Mass.) 

Smith  V.   Airey,   3    Ld.   Raym.   1035;  229. 

School  Dist.  No.  3  v,  Tebbetts,  67  Me.  Oonaldaratlon  XmiOled  to  Support  Ac- 
239.  Compare  Abe  Lincoln  Mut.  L.,  tion. — It  has  been  held  that  debt  would 
etc  ,  Soc.  V.  Miller,  33  111.  App.  341 ;  lie  on  a  bill  of  exchange  which  ex- 
Emery  V.  Vinall,  26  Me.  295;  Bulfinch  pressed  no  consideration,  for  the  law 
V,  Benner,  64  Me.  404.  See  also  La-  will  imply  it.  Dunlap  v.  Buckingham, 
Salle  County  v.  Simmons,  10  III.  513.  16  111.  109;  Brown   v.  Hall,  2  A.   K. 

Contra^    for  wages,  see   Bovey  v.  Marsh.  (Ky.)  599. 

Castleman,  i  Ld.  Raym.  69;  Walker  r.  Method  of  Proof  Smmatarlal. — It  is  im- 

Walker,  5  Mod.  13.  material  in  what   way  the  obligation 

Thus  it  has  been  held  that  a  person  of  indebtedness  may    have    arisen  or 

who    has   lost  money    or    a  valuable  how  it  may  be  established.    Stockwell 

thing  by   betting  upon   a   horse  race  v,  U.  S.,  13  Wall.  (U.  S.)  531 ;   Baum 

may  in  an  action  of  debt  recover  back  v.  Tonkin,  no  Pa.  St.  569. 
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with  assumpsit,^  for  the  recovery  of  definite  compensation  due  to 
the  party  aggrieved  by  reason  of  the  breach  of  simple 
contracts.* 

Promiiaory  Hotas  and  BiUf  of  Ezohange. — In  early  days  the  courts  of 
England  looked  with  great  disfavor  upon  bills  and  notes,  consid- 
ering them  in  the  light  of  innovations  upon  common-law  princi- 
ples, and  consequently  held  that  neither  debt  nor  assumpsit 
would  lie  upon  them  ;'  but  since  the  passage  of  the  statute  of  3 
and  4  Anne,  by  which  promissory  notes  were  rendered  negotiable, 

1.  Illinois, '^L,ATmon  v.  Carpenter,  West  Virginia, — Somerville  v, 
70  111.  549;  Bedell  v,  Janney,  9  111.  193 ;    Grim,  17  W.  Va.  803. 

Doyle  T'.  Wilkinson,  130  111.  430.  United  States. — Respublica  v.  La- 

Affl/fitf.— McVicker    v,    Beedj,    31  caze,  2  Dall.  (U.  S.)  118. 

Me.  314.  England. — South   Sea  Co.  v.  Dun- 

New  York. — Willmartht;.  Crawford,  comb,  2  Stra.  919. 

10  Wend.  (N.  Y.)  341.  Coita. — A    party   entitled    to  costs, 

North  Carolina.-— GzrdntT  v.  Clark,  either  as  an  officer  or  party  to  the  suit, 

1  Murph.  ( N.  Car.)  283.  may  maintain  debt  for  the  amount  due 
Pennsylvania. —  Barber    v.   Chester  him.     Doyle   v.    Wilkinson,     120    111. 

County,  I  Chest.  Co.  Rep.  (Pa.)  162;  430;  Cole  v.  Lunger,  42  N.  J.  L.  381. 

Camp  V.  Owego  Bank,  10  Watts  (Pa.)  Rewarda. — Debt  will  lie  for  the  re- 

130.  covery  of  a  reward  offered  and  unpaid. 

Tennessee. —  Hickman   v.   Searcy,  9  Furman  x\  Parke,  21  N.  }.  L.  310. 

Yerg.  (Tenn.)  47;  Thompson  V.French,  Insuraaee    Polioiaa   not    under    seal 

10  Yerg.  (Tenn.)  452.  will  support  an  action  of  debt.  Miller  r. 

United  States. — Kaborg  v.  Peyton,  2  Germania  Ins.Co.,  34  Leg.  Int.(  Pa.)  339. 

Wheat.  (U.  S.)  385.  Parol  Benewala  of  Spocialttoa.— Debt 

England. — Walker  v.  Witter,  Doug,  appropriately  lies  on  a  parol  indorse - 

i;    Williams  v.  Jones,    13    M.   &    W.  ment  by  which  an  instrument  under 

628.  seal  is  renewed.     Partridge  v.  Clarke, 

See  also  Somerville  v.  Grim,  17  W.  4  Pa.  St.  166 ;   Franklin  F.  Ins.  Co.  t'. 

Va.  803;  Norrist;.  School  Dist.  No.  i,  Massey,  33   Pa.   St.  221;  People's  Ins. 

12  Me.  293;  Smith  v.  First  Congrega-  Co.  v.  Spencer,  53  Pa.  St.  353;  Baum  7'. 

tional  Meetinghouse,   8   Pick.  (Mass.)  Tonkin,    xio    Pa.   St.   569.      Compare 

178;  Anderson    v.   Anderson,  4  Dana  Tonkin  v.  Baum,  114  Pa.  St.  4x4. 

(Ky.)  352.  Tithea. — An  agreement  to  pay  tithes 

Qnantmn  Hamlt.  —  Debt  lies  on  a  was  held  to  be  properly  enforceable  by 
quantum  meruit.  Jenkins  v.  Richard-  an  action  of  debt.  Sanders  v.  Markes, 
8on,6  J.  J.  Marsh.  (Ky.)  441 ;  Norris  v.  3  Lev.  429.  See  also  Christie  v.  Bar- 
School  Dist.  No.  I,  12  Me.  293;  Na-  ker,  53  L.J.  Q.  B.  537. 
tional  Exch.  Bank  v.  Abell,  6^  Me.  Feea. — Debt  will  lie  to  enforce  the 
346;  Van  Deusen  v.  Blum,  18  Pick  collection  of  fees.  Duppa  v.  Gerard, 
(Mass.)  229;  Smith  z;.  First  Congrega-  Comb.  163;  Jayson  v.  Rash,  i  Salk. 
tional  Meetinghouse, 8  Pick.(Ma88.)  178.  209;  Atty.-tien.   v.    White,  2    Comb. 

2.  Connecticut. — Drakesly  v.  Roots,  435;  Edgecomb  v.  Dee,  Vaugh.  99. 

2  Root  (Conn.)  138.  In  New  Jeraoy,  by  the  act  of  March 
Kentucky. — Jenkins  v.  Richardson,  6    i,  1804,  l^nown  as  Cooper's  Act,  actions 

J.  J.  Marsh.  (Ky.)  441 ;  Pell  v.  Dick-  in  justices'  courts  on  implied  contracts 

ens,  3  B.  Mon.  (Ky.)  57.  for  money  were  required  to  be  in  debt; 

Maine. — Portland  v.  Atlantic,  etc.,  such  actions  were  called  book  account, 

R.  Co.,  66  Me.  485.  as  in  Vermont.     Witherly  v.  Morgan, 

New  Jersey. — Witherly  v.  Morgap,  2  N.  J.  L.  78;  Alderman  v.  Chard,  3 

2  N.J.  L.  78;  Lanning  v.  Howell,  2  N.  N.  J.  L.  51 ;  Lanning  v.  Howell,  2  N. 

J.  L.  240;  Alderman  v.  Chard,  3  K.  J.  J.  L.  240;  Longstreet  v.  Taylor,  2  N.  J. 

L.  j^i;  Riker  V.  Jacobus,  2  N.  J.  L.  309;  L.   250;    Riker    v.  Jacobus,  2   N.  J. 

Dunham  v.  Rappleyea,  16  N.  J.  L.  75.  L.  309. 

Soutk  Carolina. — McEwen  i».  Joy,  7         S.  See     infra^     III.     When    Action 

Rich.  (S.  Car.)  33,  does  Not  Lie,   note.   Remote   Parties 
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which  statutes  have  here  been  regnacted  or  form  a  portion  of 
our  common  law  by  adoption,  all  the  current  weight  of  opinion 
fully  sustains  debt  as  an  appropriate  action  upon  these  instru* 
ments.^ 

(2)  Rent, — Although  rent  may  be  reserved  by  a  demise  under 
seal,  yet,  in  actions  of  debt  to  recover  the  same,  it  forms  a  rather 
unique  exception,  in  that  the  action  is  uniformly  held  to  be  debt 
on  simple  contract  ;^  and  doubtless,  owing  to  the  fixed  and  deter- 
minate character  of  all  rent  charges,  the  action  of  debt  has  always 
been  peculiarly  appropriate  as  a  means  of  recovery.' 

(3)  Book-debt, — Peculiar  to  the  jurisdiction  of  two  states,  viz., 
Connecticut  and  Vermont,  a  species  of  the  action  of  debt  on  simple 
contract  exists,  known  as  "  book-debt,"*  which  lies  generally,  as 

to  Negotiable  Instruments.    Welsh  v.  Walker's  Case,  3  Coke  23  a;  Prattle  r. 

Craig,  I  Stra.  680,  8  Mod.  373.  King,  i  Mod.  185;  Lillingston's  Case,  7 

1.  Alabama. —  Henry     v.     Gamble,  Coke  39  b;  Varlejr  v.  Ceigh,  3  Exch. 

Minor  (Ala.)  15;  Carroll  v.  Meeks,  3  446. 

Port  (Ala.)  aao;  Barclay  t;.  Moore,  17  Laaaea   for  Lift,    at    common    law, 

Ala.  634.  would  not  support  an  action   of  debt. 

Arkansas.'-  Wilbum    v.    Greer,    6  Robins  v.  Cox,  T.  Raym.  11.    But  see 

Ark.  355.  Duppa  v.  Mayo,  i  Saund.  381. 

Illinois. — Hilborn  v,  Artus,  4  III.  344.  But  this  was  changed  by  statute.   See 

Massachusetts. — Martin  t^.  Root,   17  Stat.  8  Anne,  c.  14;  Dean  t^.  Gover,  3 

Mass.  333.  Saund.  304,  note  (8);  Bishop  v.  Wright, 

New  Tork. — Willmarth  v,  Crawford,  3  Ld.  Raym.  1056. 

10  Wend.  (N.  Y.)  341.  Expired  Leases. — At  common  law,  be- 

United  States. — Childress  v.  Emory,  fore  debt  would  He  on  a  lease,  it  was 

8  Wheat.  (U.  S.)  642.  But  compare  essential  that  the  lease  should  have 
Lindo  V.Gardner,  i  Cranch  (U.S.)  343.  expired.     Bush  xk  Redgeley,  Cro.  Eliz. 

£iiW<i«rf.— Watkins  r.  Wake,  7  M.  &  264;  Thursby  v.  Plant,  i  Saund.  333, 

W.  488.  note  ( 1 ) ;  Broom  v.  Hore,  Cro.  Eliz.  633; 

a.  Seeiu/ra,  IV.3.  The  Declaration,  Norton  v.  Vultee,  i  Hall  (N.  Y.)384. 

and  IV.  5.    a.  On  Simple  Contracts.  Paitfl  Bantala. — Where    rent    is    re- 

Trapnall  v.  Merrick,  3i  Ark.  503.   It  served  by  a  lease  not  under  seal,  the 

is  immaterial  how  the  rent  may  be  re-  action  of  debt  will  lie  for  its  recovery, 

served,  whether  the  demise  is  by  deed,  McEwen  xk  Joy,  7  Rich.  (S.  Car.)  33, 

unsealed  writing,  or  word  of  mouth.  Privity  of  Satate,  where  there  is  no 

Illinois. — Hoy  t*.  Hoy,  44  111.  469,  privity  of  contract,  which  Is  ordinarily 

Massachusetts. — Howland  t*.  Coffin,  essential  to  the  action,  is  sufficient  to 

9  Pick.  (Mass.)  53, 13  Pick. (Mass.)  135.  sustain   debt    for    rent.     Howland  t*. 
Michigan. — Stewart  v.  Sprague,  71  Coffin,  9  Pick.   (Mass.)  52,   X3    Pick. 

Mich.  50.  (Mass.)  135. 

New  Torh. — McKeon  v.  Whitney,  3  Actions  tot  0aa  anA  Ooeupatloii  are 

Den.  (N.  Y.)  453.  appropriately  brought  in  debt.     Lan- 

United  States. — Vaughan  v.  Blanch-  ning  v.   Howell,  3   N.  J.  L    340;  Mc- 

ard,  4  Dall.  (U.  S.)  134.  Keon  v.  Whitney,  3  Den.  (N.  Y.)  452. 

8.  England. — Robins  v.    Cox,  T.  Dower     Recoverable     by     Dot»t    by 

Raym.  13;  Gibson  v.  Kirk,  1  Q.  B.  850,  Analogy. — Where    by    statute    dower 

41   E.  C.  L.  807;  Salmon  v.  bmith,  i  might  be   recovered  **by    distress    or 

Saund.  206;  Thursby  f.  Plant,  i  Saund.  otherwise  as  rents,"  it  was  held  that  as 

Rep.  333,  note  (1) ;  Dean  v.  Gover,  3  debt  would  lie  for  rent,  so  debt  would 

Saund.    303 ;    Ards    v.   Watkin,  Cro.  lie  to  recover  a  dower  interest  when 

Eliz.    637;    Mounson    v.    Redshaw,   x  distress       therefor     was     impossible. 

Saund.  3oi  (<i);  Macdonel  v.  Weldon,  York  Borough  r.  Welsh,  i7Pa.  St.  17^. 

8    Mod.  54;    Winton  v.   Pinkney,  T.  4.  In  Connecticut  called  **book-debt** 

Raym.  333;  Loyd  7^  Langford,  3  Mod.  and  in    Vermont  *'book-account,**  the 

174;  Mildmay's  Case,  6    Coke  40  a;  action  in  the  latter  state  having  been 
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its  name  implies,  to  recover  charges  entered  on  plaintiff's  book  of 

account,  sworn  to  by  him,  for  articles*     delivered,*   wherever 

borrowed  and  derived  from  the  former,  v,  Slason,  19  Vt.  121.    But  see  contra^ 
Wood   v.  Johnson,  13  Vt.  191.     (For  Peck  v.   Jones,    Kirby   (Conn.)   389; 
simplification    the    name  ''book -debt"  Stocking  v.  Sage,  i   Conn.  75 ;  Whelp- 
alone   will    be    used    throughout  this  lej  v.  Higlj,  Brayt.  (Vt.)  39. 
article.)  Oontraot  in  Writing. — The  contract 

Origin. —  This    action    of  statutory  may  be  written ;  it   is  not  necessarily 

origin  is  somewhat  unique  in  charac-  verbal.     Wilkins  v,  Stevens,  8  Vt.  214. 

ter,  and  owes   its  introduction  to  an  1.  Character  of  Artiolea.— The  articles 

effort  to  prevent  a  failure  of  justice,  are   not  confined   to  ** goods"  per  se^ 

where,    in    the   daily     intercourse    of  but  evidences    of   indebtedness,    such 

tradesmen  and  merchants,  articles  are  as    duebills,   notes,  etc.,   are  properly 

so  often  sold  without  any  written  proof  chargeable  on  book.  Hunt  i*.  Pierpont, 

thereof,   and  where  the  parties  them-  27    Conn.    301 ;    Clark  v.    Savage,  20 

selves  to  the  transaction  were,  by  the  Conn.  358;  Barlow  r.  Butler,  i  Vt.  146; 

principles  of  common   law,  unable   to  Far  rand  i'.  Gage,  3  Vt.  326. 

testify  in  other  actions,  while  one  of  Konay  Paid  for  the  benefit  or  use  of 

the    distinguishing     features     of   this  the  defendant  will  support  the  action, 

remedy  is  the  admission  of  their  evi-  Sargeant  v,  Pettibone,  i  Aik.  (Vt.)  355; 

dence.  Terrill  v,  Beecher,  9  Conn.  344.  Chellis  v.  Woods,  11  Vt.   466;  Hickok 

See  also   Hall   v.   Peck,   10  Vt.  474;  v,  Ridley,   15   Vt.  42;  Strong  t;.  Mc- 

Tobias  v.  Blin,  21  Vt.  544.  Connell,  10  Vt.  231 ;   Rogers  v.  Miller, 

The  idea  of  the  action  was  probably  ig  Vt.  431 ;  Weller  r.  McCarty,  16  Vt. 

borrowed  by  the  early  settlers  of  New  08;  Northrop  v.  Sanborn,  22  Vt.  433; 

England    from     Holland.      Beach    v.  Noyes  v.  Hall,  28  Vt.  645 ;   Woodward 

Mills,  5  Conn.  493.  v.  Cutter,  33  Vt.  49;  Bowers  r.  Dunn, 

Privity  of  Contract. — While  the  con-  2  Root.  (Conn.)  59. 
tract  out  of  which  the  right  to  the  Money  RecelTed  to  be  accounted  for 
action  arises  is,  in  most  instances,  from  will  also  give  a  right  to  the  action, 
the  nature  of  the  case,  an  Implied  one,  Vermont  Mut.  F.  Ins.  Co.  v,  Cum- 
privity  of  contract  is,  nevertheless,  mings,  11  Vt.  503;  Stone  v,  Foster,  16 
always  essential  to  the  right.  Field  Vt.  546;  Tobias  v,  Blin,  21  Vt.  S44'* 
V,  Sawyer,  Brayt.  (Vt.)  39;  Miller  v,  Tackman  r.  Partridge,  21  Vt.  558;  Cob- 
French,  I  Aik.  (Vt.)  99.  Compare  feigh  t/.  Stone,  29  Vt.  525 ;  Smalley  v. 
Goodrich  v.  Drew,  10  Vt.  137;  Jack-  Soragen,  30  Vt.  2. 
man  t'.  Partridge,  21  Vt.  558;  Briggs  Basentlally  Money.— Book-debt  will 
^^  Briggs,  46  Vt.  571.  lie  for  goods  had   and  received  only 

collateral     Contracts.  —  The    rule,  when  the  same  have  been  converted 

which  has  come  down  to  us  from  com-  into  money.     Kidder  v,  Sowles,  44  Vt. 

mon  law,  that  collateral  undertakings  303 ;    Peck   v,   Jones,    Kirby    (Conn.) 

are    unenforceable    in  **debt,'*  applies  289. 

with    like    emphasis   to  "book-debt.*'  Balances    Found   Dno    on    Aooonnta 

Thus  it  was  held,  where  the  defend-  Stated  between  parties  will  furnish  a 

ant  said  :  "  If  B  employs  you  I  will  see  foundation   for   the   recovery  of  such 

you  paid,"  that  the  undertaking  being  balances  in   an  action   of    book -debt, 

collateral   the     action   would    not  lie.  Gibson  v,  Sumner,  6  Vt.  163;  Sawyer 

Skinner  v,  Conant,  2  Vt.  453 ;  Smith  v,  v.  Proctor,  2  Vt.  580 ;  Spear  v.  Peck, 

Hyde,  19  Vt.  54.  ij   Vt,   566;  Eaton   v.   Whitcomb,  17 

Bpoclal   Agrooments    governing    the  Vt.  641 ;    Warren   v.   Bishop,   22   Vt. 

manner  of  payment  will  not  render  the  607;  Chamberlain  v.  Farr,  23  Vt.  265; 

action     unmaintainable.      Stearns     v.  Clark  v.  Edgell,  26  Vt.   108.     But  not 

Haven,  16  Vt.  87 ;  Austin  v,  Wheeler,  balances  due  on  notes ;  in  such  cases 

16  Vt.  95;  Eaton  v,  Whitcomb,  17  Vt.  the  action  should  be  on  the  note.   Stev- 

641 ;  Porter  v.   Munger,   22    Vt.    191 ;  ens  r.  Damon,  29  Vt.  521. 

Chamberlain  v.  Farr,  23  Vt  265;  Kent  Lottery  Tlckata  regularly  issued  and 

V.  Bowker,  18  Vt.  148 ;   Myers  v.  Bap-  authorized  by  law  may  be  sued  for  in 

tist  Soc.,  38  vt.  614;  Wilkins  v.  Stevens,  book -debt,  but  not  so    if  unlawfully 

8  Vt.  214.     Compare  Gleason  v,  Ver-  issued.     May  v.  Brownell,  3  Vt.  463. 

mont  Cent.  R.  Co.,  25  Vt.  37 ;  My  rick  2.  ConnecticuL — Stores  v.  Stores,  i 
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these  articles  are  of  such  a  character  as  to  confer  a  right  to  charge 
the  same  at  the  time  of  delivery.* 

Cluurging  ArtiolM  whra  Belivered. — But  it  is  not  a  prerequisite  to  a 
right  to  sue  in  book-debt,  that  the  articles  delivered  should  be  actu- 
ally charged  on  book  at  the  very  time  of  delivery  * 

8tnio«  ParforuMd. — And  the  action  of  book-debt  will  lie  also  for 

Root  (Conn.)  139;  Bowers  v,  Dunn,  3  erty  therein  has  passed  to  the  Tendee, 

Root  (Conn.)  59;  Mills  7^  St.  John,  2  as  in    the   case    of    articles  ordered 

Root  (Conn.)  i^;  Terrill  v,  Beecher,  to   be    manufactured,   and   which   are 

9  Conn.  344;  Hall  V.  Ives,  II  Conn.  469;  not,    therefore,    in    esse    at    the  time 

Clark  V.  Savage,  20  Conn.  258.  of  the  order.     Mattison  v.  Wescott,  13 

Vermont, — Field  v.  Sawyer,  Brayt.  Vt.  258 ;  Paddock  f.  Ames,  14  Vt.  515; 

(Vt.)  39;  Sargeant  r.  Pettibone,  I  Aik.  Chamberlain    v,    Farr,     23    Vt.    265; 

(Vt.)  355;  Board  man  7/.  Keel  er,  2  Vt.  Waterman  v.   Stimpson,   24   Vt.   506. 

65;   Austin  V.  Berry,  3  Vt.  58;   Leach  Compare    Carpenter    v.  Dole,  13  Vt. 

V.    Shepard,    5    Vt.  363;    Whiting  v,  578;  Dwyer  r.  Hall,  22  Vt.  142 ;  Victor 

Corwin,  5  Vt.  451 ;  Blish  t».  Granger,  6  Sewing  Mach.  Co.  v.  Weeks,  49  Vt.342. 

Vt.  340;  Wilkins  v,  Stevens,  8  Vt.  214;  But  where  articles  ordered   to  be  de- 

Kingsland  r.  Adams,  10  Vt.  201;  Pang-  livered  are  in  esse  at  the  time,  as,  for 

born  V.  Saxton,  1 1   Vt.  79 ;  Rogers  v,  instance,  a  lot  of  books,  then  a  contrary 

Miller,  15  Vt.  431;  Tyson  T'.  Doc,  15  Vt.  rule   obtains.     Barlow  v.  Read,   i    Vt. 

571 ;  McLeran  v.  Stevens,  16  Vt.  616;  97,  i  Aik.  (Vt.)  145. 

Loomis      V.      Wainwright,      21     Vt.  In  Conneotlont    book-debt   was  for- 

520.  merly  held  appropriate  where  plaintiff 

1.  Bifht  to  Charge  the  Olst  of  the  entered  on  his  book  sums  paid  by  him 
Action. — "No  charge  can  be  admitted  on  account  of  his  note,  which  defendant 
on  book  unless  the  right  to  charge  ex-  did  not  apply  to  the  satisfaction  there- 
ists  at  the  time  of  delivering  the  article  of.  Brown  v,  Talcott,  i  Root  (Conn.) 
and  arises  in  consequence  of  such  de-  85;  Prentice  v.  Phillips,  i  Root  (Conn.) 
livery.'*  Bradley  v.  Goodyear,  i  Day  103;  Hurd  v.  Fleming,  i  Root  (Conn.) 
(Conn.)  104;  Loomis  r.  Wainwright,  132.  But  this  was  oxrer ruled  bj  Brsid- 
21  Vt.  520.  ley  V.  Goodyear,  I  Day  (Conn.)  104,  on 

Where   a   minor  entered   plaintiffs  the    ground     that    there    existed    no 

service  and  by  parol  agreed  to  be  his  right  to  charge  the  money  at  the  time 

apprentice,  in  consideration  for  which  of  its  payment.    In  accord  with  the  case 

he,  said  minor,  was  to  receive,  per  an-  last  cited  are  Slasson  v.   Davis,  i  Aik. 

num,  a  certain  amount  of  money,  his  (Vt.)  73;  Peach r. Mills,  14  Vt.  371;  and 

board  and  instruction,  and  where  plain-  compare  Farrand  v.  Gage,  3  Vt.  326; 

tiff  furnished  him  with  necessary  cloth-  Chellis  v.  Woods,  11  Vt.  466;    Martin 

ing,  and  said  minor,  without  plaintifTs  t\  Fames,  26  Vt.  476;  Stone  v,  Pulsi- 

consent,  left  the  latter's  service,  it  was  pher,  16  Vt.  428. 

held  that  book- debt  would  not  lie  to  re-  Items  Omitted  hy  MlBtake. — In  Ver- 

cover  the  articles  so  furnished,  as  the  mont  book-debt  lies  to  recover  items 

right  to  charge  for  the  same  did  not  omitted  by  mistake  in  the  settling  of  ac- 

arise  by  reason  of  the  delivery  but  on  counts.     Wood  r.  Johnson,  13  Vt.  191 ; 

account  of  a  violation  of  the  contract  of  Stevens  v.  Damon,  29  Vt.  521. 

apprenticeship.     Terrill  t*.  Beecher,  9  In     Connecticut y     a    contrary    rule 

Conn.  344.    Of  like  effect,  see  Barlow  prevails.     Punderson  v,  Shaw,    Kirby 

V.  Butler,  i  Vt.  147;  Farrand  v.  Gage,  (Conn.)  150;  Rogers   v   Moor,  2  Root 

5  Vt.  326;  Jackman  f.  Partridge,  21  Vt.  (Conn.)   58;  Remington  r.  Noble,  19 

358;  and  compare  Perry  t'.  Buckman,  Conn.  383. 

33  Vt.  7.  Money  Paid  by  Mistake  Hot  Mntoal.— 

2.  Kingsland  v,  Adams,  10  Vt.  201 ;  But  a  charge  of  money  overpaid  on  a 
Starr  r.  lluntley,  12  Vt.  13;  Stone  v,  note  by  mistake,  unknown  and  unin- 
Pulsipher,  16  Vt.  428;  Loomis  v,  duced  by  defendant,  cannot,  without 
Wainwright,  21  Vt.  520;  Martin  v,  giving  a  previous  notice  of  the  over- 
Eames,  26  Vt.  476.  payment,  be  recovered  in  an  action  of 

Actual  DeliTory  of  an  article  sold  may  book-debt      Stoddard   x\    Chapin,    15 

become  unnecessary  where  the  prop-  Vt.  443. 

902  Volume  V. 


When  tht  Action  LIm.  DEBT.  On  ContiMlt. 

services  performed,*  and  for  the  use  of  chattels.* 

Limitation  of  the  Aetion. — Inasmuch  as  book-debt  is  supported  by 
the  oath  of  the  party  plaintiff,  it  is  repugnant  to  the  general  prin- 
ciples of  common  law,  and  it  would  seem  that  it  should  be  con- 
fined within  the  legitimate  purposes  for  which  it  was  created.' 

c.  Specialties— (i)  Generally. — Wherever  specialties  or  con- 
tracts under  seal  possess  the  general  prerequisites  of  the  action 
of  debt,*  their  breach  may  be  redressed  by  that  action.^ 

X.  Miller  v.  French,  i  Alk.  ( Vt.)  99 ;  pare    Bradlej    v.    Goodyear,    i   Day 

Newton  v.  Higgins,  2   Vt.  366*  Bell  v,  (Conn.)  104. 

McLeran,  3  Vt.  185 ;  Kejes  v.  Carpen-  Concurrent  with  AMompilt. —  Later 

tcr,  3  Vt.  209 ;  Fry  v,  Slyneld,  3  Vt.  246 ;  cases  in  Vermont  lay  down  the  general 

Newel  V.  Keith,  11   Vt.  214;  Paige  v,  rule,  subject   to  few    exceptions,  that 

Ripley,  X2  Vt.  289;  Tyson  v.  Doe,  15  book-debt  will    lie  wherever  general 

Vt.  571;  Stearns  v.   Haven,  16  Vt.  87;  assumpsit  can  be  brought.      Weller  f. 

Austin  V.  Wheeler,  16  Vt.  95 ;  Wolcott  McCarty,  16  Vt  98 ;  Stone  v.  Pulsipher, 

T'.  Wolcott,  19  Vt.  37  ;  Blin  v.  Pierce,  16  Vt.  428;  McLcran  v.  Stevens,  16  Vt. 

20  Vt.  25 ;  Sargeant  t;.  Sunderland,  21  616;    Kidder    v.   Sowles,  44   Vt.  303; 

Vt.  284 ;  Barber  v,  Britton,  26  Vt.  112;  Hall  v.   Peck,    10  Vt.  474.      See  also 

Martin  v,  Barnes,  26  Vt.  476;   Stone  v.  Flower  Brook  Mfg.  Co.  v.   Buck,    18 

Pulsipher,  16  Vt.  428;  Way  v.  Way,  27  Vt   238;    Waterman   v.   Stimpson,  24 

Vt.  625;  Myers  xk  Baptist  Soc.,  38  Vt.  Vt.  5C»;  Myrick  v.  Slason,  19  Vt.  121. 

614;  Briggs  V,  Briggs,  46  Vt.  571.     See  But   compare^  in  Connecticut^  Beach  v. 

also   Gleason   v,   Briggs,   28   Vt.  135 ;  Mills,  5  Conn.  493. 

Perry  v,  Buckman,  33  Vt.  7.  An  examination  of  the   authorities 

For  8«rvioe8  of  a  ObUd  by  a  Parent. —  will  show  that  it  has  been  applied  in 

A  father  may  recover  for  the  services  Vermont  with  a  wider  scope  than  in 

of  his  child.     Hennessy  v,  Stewart,  31  Connecticut. 

Vt.  486;  Mason  V.  Hutchins,  32  Vt.  7«).  4.  Supra^  II.  x.  In  general, 

2.  Stone   r.  Pulsipher,  16   Vt.  428;  6.  Alabama. — Bradford    v,  Stewart, 

Ilickok  V.  Stevens,  18  Vt  iii;  Flower  Minor  (Ala.)  44;  Wetumpka,  etc.,  R. 

Brook  Mfg.  Co.  v.  Buck,  18  Vt  238;  Co.  v.  Hill,  7  Ala.  772. 

Waterman  v.  Stimpson,  24   Vt   508;  Arkansas, — Gregory     v,    Bcwly,    5 

Cobleigh  V.  Stone,  29  Vt  525;  Wood-  Ark.   318;    Trapnall   v,    Merrick,    21 

ward  V,  Cutter,  33  Vt  49.  Ark.  503. 

8.  Bradley     v.    Goodyear,     i     Day  Connecticut, — Drakesly  v.  Roots,  2 

(Conn.)    104;  Terrill    v.    Beecher,    9  Root  (Conn.)  138. 

Conn.  344;  Beach  7^  Mills,  5  Conn. 493.  Illinois, — Nash  v,  Nash,  x6  111.  79; 

Looai  UfMige  is  a  determinate  factor  Hoy  v.  Hoy*  44  111-  469;  Fox  River 

in  settling  the  rather   uncertain  ques-  Mfg.  Co.v.Keeves,68I11.403;  Larmon 

tion  as  to   when   the  action  of  book-  v.  Carpenter,  70  III.  549. 

debt  is  appropriate  in  any  given  case.  Indiana, — Massey     v.     Chance,     7 

Hall  V,  Peck,  lo  Vt.  474,  also  holding  Blackf.  (Ind.)  160. 

that  it  is  frequently  concurrent  with  Kentucky. — Hubbard  v,  Beckwith,  i 

assumpsit  and  the  common -law  action  Bibb  (Ky.)  492;  Pollard  v.  Yoder,  2 

of  account.  A.  K.  Marsh.  (Ky.)  264;  Richardson 

In  Vermont,  **the  line  of  distinction  v,  Flournojr,  7  J.J.  Marsh.  (Kj'.)  155. 

between  what  can  and  what  cannot  be  Missouri. — Little  v,  Mercer,  9  Mo. 

recovered  in  the  book -account  action,  318. 

has  never  been  drawn  with  such  par-  New  York, — ^Culver  v.  Sisson,  3  N. 

ticularity  as  to  become  a  guide  in  every  Y.  264. 

possible  case.  *  *  *  We  may  safely  eo  Soutk    Carolina.  —  Bradley  v.  Jen- 

Bo  far  as  to  say  that  a  mere  claim  v>t  nings,  15  Rich.  (S.  Car.)  34. 

damages  for  any  tortious  act  or  neglect,  Virginia.  —  Newby    v,    Forsyth,  3 

or  for  any  breach  of  contract  cannot  be  Gratt.  (Va.)  294;    Rankin   v.   Roler,  8 

recovered  in  this  action.**  Hutchinson,  Gratt.  (Va.)  63. 

C.  J.,  in.  Fry  v,  Slyfield,  3  Vt.  246;  West  Virginia, — State   v,  Harmon, 

Kingsland  v.  Adams',  xo  Vt.  201.  Com-  15  W.  Va.  1x5. 
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(2)  On  Bonds, — In  pursuance  of  the  rule  that  debt  will  lie  on  a 
specialty  to  recover  a  liquidated  demand,  this  form  of  action  is 

naturally  seen  to  be  appropriate  in  order  to  recover  the  penalty 
in  a  bond.' 

3.  On  Judgments — a.  Of  Courts  of  Record. — Debt  has 
long  been  recognized  as  the  appropriate  common-law  remedy  for 
the  recovery  of  definite  sums  of  money  declared  to  be  due  and 
payable  by  the  judgments  of  courts  of  record.* 

United  States. —  Respublica  v,  L41-  Oontracti  of  IntiuraAce  are  also  suable 

caze,  2  Dall.  (U.  S.)  118.  in  debt.  Abe  Lincoln  Mut.  L.,  etc.,  Soc. 

England. — Ingledcw  v.  Cripps,  2  Ld.  v.  MiUer,  23  111.  App.  341 ;  Franklin  F. 

Rajm.  814;  Pordaeev.  Cole,  T.  Raym.  Ins.  Co.  v.  Massey,  33  Pa.   St.   331; 

183 ;  Shepherd  v.  Hooker,  Andr.  156;  People's  Ins.  Co.  r.  Spencer,  53  Pa,  St. 

Varley  v.  Leigh,  2  Exch,  446;  Evans  v,  353 ;   Heffron  v,  Kittanning  Ins.  Co., 

Jones,  5  M.  &  W.  395.  132  Pa.  St.  580. 

Alt«matiTe  Oontnteta. — As  in  the  case  Sealed  Notes  and  Bills  will  support  an 

of  debt  on   simple  contract,  so,  also,  in  action  of  debt.    Goodrich  v.  Leland,  18 

debt  on  specialties,  an  alternative  stipu-  Mich,  no;  Rankin  v,  Roler,  8  Gratt. 

lation  that  the  cause  of  action  may  be  (Va.)  63;  Keller  v.  McHuffman,  15  W. 

payable  in  money  or  in  something  else  Va.  64;  Somerville  v.  Grim,  17  W.  Va. 

than  legal  tender,   will   not,   upon  the  803. 

breach  of  the  same,  render  it  nonpaya-  Improremont  Oertiflcatea    Xasnod  bj 

ble  in  money  per  sc,  so  as  to  defeat  the  lliuiiclpalltles  will  likewise  support  the 

action  of  debt  action  of  debt.     W infield   v,  Hudson 

Alabama,  — .Bradford     v,    Stewart,  City,  28  N.  T.  L.  255;  Knapp  t\  Hobo- 
Minor  (Ala.) 44*  ken,  38  N.  y  L.  371. 

Arkansas.'-'JGxtgpry    v.     Bewly,    5  Speclaltlea Imperfeet UunniglilliBtaln. 

Ark.  318,  — Where,  through  mistake,  a  part  of  a 

Soutk  Carolina. — Bollinger  v.  Thurs-  specialty  was  left  out,  this  nevertheless 

ton,  2  Mill  Const.  (S.  Car.)  447.  beins  supplied  by  parol  evidence,  debt 

Tennessee. — Young  v,   Hawkins,    4  was  neld  to  lie  on  the  contract  as  an 

Yerg.     (Tenn.)     171;     Lawrence     v.  entirety.     Partridge  v.  Clarke,  4   Pa. 

Dougherty,     5     Yerg.    (Tenn.)    435;  St.  166. 

Plummer  v,  Keaton,  9  Yerg.  (Tenn.)  1.  See,  for  a  full  discussion  of   ac- 

37 ;    Miller    v.    McClain,     10     Yerg.  tions  upon  bonds,  the  article  Bonds, 

(Tenn.)  245 ;   Crockett    v.    Moore,    3  vol.  3,  p.  635. 

Sneed  (Tenn.)    145.     Compare  Gift  v.  2.  Alabama. — Morrison  v.  Morrison, 

Hall,  t  Humph.  (Tenn.)  480.  3  Stew.  (Ala.)  444. 

In  like  manner,  where  the  contract  Connecticut. — L>rakesly    v.  Roots,  2 

is  to  pay  a  fixed  sum  of  money  or  per-  Root  (Conn.)  138. 

form  some  other  act,  debt  lies  for  the  Illinois. — Greathouse  v.  Smith,  4  III. 

sum  agreed  to  be  paid  on  a  failure  of  541 ;  St  Louis,  etc.,  R.  Co.  f.  Miller, 43 

performance.     Fox  River  Mfg.  Co.  v.  111.  199;  Young  v.  Cooper,  59  III.  121. 

Reeves,  68  III.  403,  AV>»/«f>ty.— ilanchard  v.  Maysville, 

Amount   to   bo    Arbltratod.— Where  etc.,  Turnpike  Co.,  i  Dana  (Ky.)  86. 

the  cause  of  action  itself  does  not  fix  Massachusetts. — Jefi'rey  v.  Blue- Hill 

the  amount  of  money,  but  by  agree-  Turnpike  Corp.,  10  Mass.  ^68;  Rice  v. 

ment  therein   leaves   the   same   to  be  Barre  Turnpike  Corp.,  ±  Pick.  (Mass.) 

fixed    by    award,    debt    appropriately  130;  Russell  Mills  v.  Plymouth  Coun- 

lies  when   the    sum    has   been   deter-  ty,  16  Gray  (Mass.)  347. 

mined.  Barrett  v.Twombly,  23  Me.333.  New  Hampshire. — oruce   v,  Clout- 

CoTonants  in  ]>66da. — Debt  also  lies  man,  45  N.  H.  37;  Stokes  v.  Sanborn, 

for  the  breach  of  covenants  in  deeds  to  45  N.  H.  274. 

pay   money.     Hooper  v.  Shepherd,  2  New  Tork.  —  James    v.    Henry,  16 

Stra.  1089.   See  also  article  Covenant,  Johns,  (N.  Y.)  233. 

p.  342.  South    Carolina. — Foster    v.    Chap- 

Oiarter  Partlea  will  support  an  action  man,  4  McCord  (S.  Car.)  291;  Pamell 

of  debt.  Shepherd  v.  Hooker,  Andr.  156.  v.  James,  6  Rich.  (S.  Car.)  370. 
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Vsnlgii  Jndgmenti.  —  Judgments  rendered  in  a  state  other  than 
where  redress  is  sought  will,  in  the  latter  jurisdiction,  sustain  an 
action  of  debt.^ 

liiTAUa  Jndgmnitf  or  orders  will  not  support  the  action  of  debt.* 

United  States. — Respublicav.  Lacaze,  cause  debt  brought  thereon  Impoeea 

2  Dall.  (U.  S.)  1x8.  the  costs  of  two  actions  in  place  of  one 

England, — Vintner  v,  Allen,  Carter  upon  the  defendant,  it  seems  that  courts 

ai2.  are  disposed  to  discourage  the  action 

In  MkbM. —  Bj  virtue  of    the   Stat,  by  subjecting  it  to  rigorous  strictness. 

1874,  c-  ^35*  ^^  assignee  of  a  judg-  Denison    v,   Williams,    4  Conn.  403. 

ment  for  debt  and  cost  may  maintain  Com  fare  Whiting  v.  Johnson »  5  Dana 

an  action  thereon  in   his  own  name.  (Ky.)  390. 

Wood  V.  I)ecoster,66  Me.  5^2.  1.  See  U.  S.  Constitution,  art.  iv,,  % 

Deflnitontaa  BafBttal. — It  is  as  essen-  i,  *'  Faith  and  credit  clause." 

tial  that  the   judgment    upon    which  Alabamaj^Gx^^n  v,  Foley,  a  Stew, 

debt  is   brought   should   fix   as  due  a  &  P.  (Ala.)  441 ;   Carter  v.  Crewa,  3 

definite  sum  of  money,  as  when  debt  is  Port.  (Ala.)  81. 

brought  on  any  other  contract.    Thus,  Connecticut. — Kibbe  ti.  Kibbe,  Kirby 

where   an  award   to   the   plaintiff  for  (Conn.)  119. 

laying  out  a  town  way  across  his  land  Illinois. — Warren  v.  McCarthy,  35 

was  in  this  form  :  **  James  H.  Knowles  111.  95. 

$48.00,  $32.09,''  it  was  held  that  debt  Indiana.^^ole  v.  Driskell,  I  Blackf. 

would  not  lie,  because  the  amount  was  (Ind.)    16;     Hoagland    v.    Rogers,    3 

indefinite.      Knowles   v.  Eastham,   11  Blackf.  (Ind.)  501. 

Cush.  (Mass.)  439.  KentuekyA-Gwrleind     v.    Tucker,    i 

Oontractnal  Quality. — ''At  common  Bibb  (Ky.)  361;  Williams  v.  Preston, 


law  it  is  necessarily'  implied 'that  every     3   T.  ].  Marsh.  (Ky.)  600;  Whiting  v, 

Jonnson,  5  Dana  (ky.)  390. 
agreed,  to  pay  such  particular  sums  of        Maine.-^McKim  v.Odom,  13  Me.  94. 


person    is    bound,    and    has    actually    Jonnson,  5  Dana  (Ry.)  3( 


money  as  are  charged  on  him  by  the  Massachusetts. — Bissell  v.  Briggs,  9 

sentence,  or  assess^   by  the  interpre-  Mass.  463. 

tation  of  law.      Whatever,  therefore,  New  Tlcrri^.— >Hitchcock  v.  Aickeo,  i 

the    laws  order   any  one  to   pay,  that  Cai.  (N.  Y.)  460;  Post  v,  Neafie,  3  Cai. 

instantly    becomes   a  debt,   which  he  (N.  Y.)  33;  Andrews  v.  Montgomery, 

hath    beforehand    contracted   to    dis-  19  Johns.  (N.  Y.)  162. 

charge."  Denison  v.  Williams,  4  Conn.  North    Car<>/i»a.  —  Pennington     v, 

403.  Of  like  effect,  see  Hodsden  v.  Har-  Hayes,  3  Hayw.  (N.  Car.)  503. 

ridgCf  3  Saund.  66;   Williams  v.  Jones,  Ohio. — Moore  v.  Adie,  x8  Ohio  430. 

IX  M.  ft  W.  638;   Bissell  r.  Briggs,  9  Pennsylvania. •^Eyttn*   v.  Tatem,  9 

Mass.    463;    Wood    v.     Decoster,  66  S.  &  R.  (Pa.)  353. 

Me.  543.  South  Car^/f  ma  .-—Clark  v.  Parsons, 

Compare   the  most  interesting  but  Rice  (S.  Car.)  x6;  Lawrence  v.  Gault- 

rather  remarkable  case  (Lord    Mans-  ney,  Cheves  (S.  Car.)  7. 

field  presiding)  of  Walker  v.  Witter,  Tennessee,— Hunt  v,  Lyle,  6  Yerg. 

Douje.  I,  where  debt  was  brought  in  (Tenn.)  413. 

the  Court  of  QueenV  Bench  in  England,  United  States. — Armstrong  v.  Car- 

upon  a  judgment  recovered  in  a  court  son,  a  Dall.  (U.  S.)  302;  Pennington  v. 

in  Jamidca,  in  which  it  was  held  that  Gibson,  16  How.  (U.  S.)  65. 

debt  would  lie,  not  because  such  judg-  England. — Walker  v.  Witter,  Doug, 

ment  was  a  specialty  and  so  entitled  to  i ;  Henley  v.  Soper,  8  B.  ft  C.  16, 15  E. 

the  utmost  faith,  but  because  the  same  C.  L.  147. 

was  a  simple  contract  debt,  and  inas-  Foratgn  Jndfmants  Valid  where  Ban- 
much  as  indebitatus  assumpsit  would  derad,  but  informal  by  the  lexfori^  will 
lie,  debt  was  also  appropriate  twcause  support  the  action.  Hunt  v.  Mayfield, 
these  remedies  were  concurrent.  3  Stew.  (Ala.)  134. 

Debt  on  JndgmMita  la  Not  Favored. —  9.  Hinson  v.  Wall,  20  Ala.  298;  Mc- 

Owing   to  the  vexatious    tendency  of  Vicker  v.  Beedy,  31  Me.  314. 

suits  on  personal  judgments,  when  exe-  BatlflcatUm     of     Invalid    Orders. — 

cution  in  some  form  mrnishes  the  legiti-  While  invalid  orders  or  judgments  will 

mate  means  of  enforcement,  and  be-  not  ordinarily  support   an    action  of 
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Oa  JodgmtBts, 


Altar  AffpML — Debt  will  lie  after  a  writ  of  error  to  reverse  the 
judgment  has  been  sued  out»  or  an  appeal  taken.^ 

BMTMt  in  duuioary. — As  to  whether  decrees  in  chancery  may  be 
enforced  by  means  of  an  action  of  debt,  the  decisions  are  con- 
flicting;  for  a  full  review  of  the  authorities,  see  the  article 
Decrees. 

*.  Of  Courts  Not  of  Record.— It  seems  to  be  quite  well 
established,  both  in  England  and  America,  that  the  judgment 
which  will  support  an  action  of  debt  need  not  have  been  pro- 
nounced by  a  court  of  record ;  judgments  of  a  court  not  of  record 
stand  on  a  similar  footing  with  foreign  judgments.* 

c.  Awards. — Not  only  will  technical  judgments  properly  sup- 
port actions  of  debt,  but  resort  may  be  had  to  this  form  of  remedy 
to  enforce  awards  of  arbitrators  which  find  a  fixed  sum  to  be  due.' 


debt,  the  parties  interested  may,  bj rati- 
fication of  the  same,  become  liable 
therein.    Allen  v,  Ranej,  19  Ala.  68. 

Aft«r  BxMntton  DefsetlTeiy  LeTled. — 
After  an  apparently  successful  levy  by 


lMdtana.^Col€  v,  Driakell,  i  Blackf. 
(Ind.)  17. 

Maine. — McKim  v.  Odom,  I3  Me.  94. 
Com  fare  Lacaae  v.  State,  Add.  (Pa.) 
59;  Lee  V.Giles,  i  Bailey  (S.Car.)  449. 


execution,  but  not  in  reality  so,  debt  And  see  contra^  Berkeley  v,  £lderkin, 

will  appropriately  lie.   Fish  v.  Sawyer,  i  El.    &    Bl.    805,    72  E.  C.  L.  805 ; 

II  Conn.  545;  Sterne  v,  Spalding,  Kir-  Austin  v.  Mills,  9  Exch.  288;  Hall  v. 

by  (Conn.)  177;  Ware  v.  Pike,  i3  Me.  Wombell,  i  Mod.  7. 

303;  Prescott  r.  Prescott,  65  Me.  478;  England* — Williams  v,  Jones,  13  M. 

Greene  v.  Hatch,  la  Mass.  195;  Gooch  &  W.  628. 

V.  Atkins,  14  Mass.  378;  Bumham  v.  Judfrnanta  of  Bnrrofmle  Oovrte. — Du- 

Coffin,  8  N.  H.  114.    See  also  Piscata-  bois  r.  Dubois,  6  Cow.  (N.  Y.)  494. 


auis  County  v.  Kingsbury,  79  Me.  326. 
lut  see  Green  v.  Bailey,  3  N.  H.  33, 
and  contra^  Perry  v.  Perry,  2  Gray 
(Mass.)  326;  Dennis  v,  Arnold,  12 
Met.  (Mass.)  449. 

Altar  Bxaeutloa  Partially   LeTlad. — 
Underbill  v.  Devereux,  2  Saund.  68  h; 


Judgmanta  of  Probata  or  Ontbaiia* 
Ooorta. — Storer  v,  Storer,  6  Mass.  390; 
Woods  V,  Pettis,  4  Vt,  556  (but  in 
Vermont  probate  courts  are  expressly 
made  courts  of  record) ;  held  doubtful 
in  Dickinson  v.   Brick,  3  N.  J.  L*.  268. 

JVidcmonta  of  Jvatlooa  of  tho  Poaoa. 


Glascock  z;.  Morgan,  I  Ley. 92.  Co9M/Ar«  — Jeeter  v.  Durham,  6  J.  ].  Marsh. 
Littlefield  v,  Greenfield,  69  Me.  86;  (iCy.)  228;  McDonald  v,  Butlen  3 
Parnell  v.  James,  6  Rich.  (S.  Car.)  370.     Mich.  558;  Mahurin  v,  Bickford,  8  N. 

1.  Adams  v.  Tomlinson,  T.  Raym.  H.  54 ;  Tindall  v.  Carson,  16  N.  J.  L. 
100;  Draper  v.  Bridwell,  i  Mod.  I2t;  94;  James  v.  Henry,  16  Johns.  (N.  Y.) 
Anonymous,  7  Mod.  62;  Anonymous,  233,  holding  that  debt  would  lie  on 
IX  Mod.  78;  Dighton  v,  Granvil,  4  a  justice's  judgment  because  it  is  equiv- 
Mod.  247;  Hart  v.  Little,  Smith  (N.  alent  to  a  specialty;  Clark  v,  Par- 
H.)  52;  Newcomb  v,  Drummond,  4  sons,  Rice  (S.  Car.)  16;  Lawrence  v. 
Leigh  (Va.)  57-  See  also  Gough  v,  Gaultney,  Cheyes  (S.  Car.)  7.  Contra^ 
Crear,  11  Mod.  283;  Newton  v.  Tym-  sembUy  Lee  v.  Giles,  i  Bailey  (S.  Car.) 
mer.  Say.  44.  449. 

After  Appoal  and  Kaafllrmmiioo.  —  Bonewal  of  Judgment.  —  Debt  lies 
Where,  on  a  judgment  affirmed  on  ap-  concurrently  with  scire  facias  to  keeps 
peal  and  reentered  as  affirmed  in  the  judgment  alive.  Fish  v.  Sawyer,  1 1 
lower  and  original  court,  debt  was 
brought,  the  action  was  held  appropri- 
ate. Snoddy  v,  Maupin,  7  T.  B.  Mon. 
(Ky.)  51. 

9.  Alabama,  —  Green    v,    Foley,    2 
Stew.  &  P.  (Ala.)  441. 

Connecticut. — Denison  v.  Williams, 
4  Conn.  402. 


Conn.  545;  Ware  v.  Pike,  12  Me.  303; 
Piscataquis  County  v.  Kingsbury,  73 
Me.  326;  Greene  v.  Hatch,  12  Mass. 
195;  Gooch  V.  Atkins,  14  Mass.  378. 
But  compare  Perry  v.  Perry,  2  Gray 
(Mass.)  326. 

S.  Kentucky. ^^hocMicy  v.  Glasford,  6 
Dana  (Ky.)  9. 
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4.  On  Statutes — a.  Penalties. — It  is  well  established  that  the 
action  of  debt  will  lie  for  the  recovery  of  ascertained  statutory 
penalties,^  not  alone  in  those  instances  where  this  method  of  relief 
is  designated,  as  it  is,  or  has  been,  to  a  great  extent,  by  express 

legislative  provision;^  but  also  especially  where  the  statute  is 
silent  as  to  the  specific  character  of  the  remedy  which  is  appro- 
priate.' 

Maine. — Barrett  v.  Twomblj,  33  Me.  demanded  is  certain,  but  though  in  form 

333.  ex  contractu  it  is  founded  in  fact  on 

P«ffiyjyvai»fVi.— Partridge  v.  Clarke,  a  tort.''  Chaffee  v.  U.  S.,  18  Wall.  (U.S.) 

4  Pa.  St.  166.  516.    See  also  article  Penalties  and 

Vermont, — Shelburn  v.  Eld  ridge,  10  Penal  Actions. 

Vt.  123;  Morse  v.  Stoddard,  28  Vt.  445.  Penal  Bamedlei  Strictly   Pursued. — 

England.  —  Hodsden    v,   Har ridge,  Before  a  party  can  recover  in  debt  a 

2  Saund.  66.  penalty  imposed  by  statute,  he  is  held 

Award  need  Hot  be  Supiaemented  by  strictly  to  establish  the  fact  that  he  is 
Action  of  Court  to  render  it  a  proper  manifestly  within  its  provisions.  Cash- 
foundation  for  an  action  of  debt  Day  ing  v.  Dill,  3  111.  460;  Edwards  v. 
XK  Hooper,  51  Me.  178.  But  see  Brad-  Hill,  11  111.  22;  Whitecraft  v.  Van- 
bury  V,  Cumberland  County,  52  Me.  27.  derver,  12  111.  235 ;  Cushman  v.  Oliver, 

1.  See  also  article  Penalties  and  81  111.  444;  Ellis  v.  Whitlock,  10  Mo. 

Penal  Actions.  781.   Compare  Fowler  v.  Tuttle,  24  N. 

Connecticut. — Drakesly  v.  Roots,  2  H.  9.  See  also  article  Penalties  and 

Root  (Conn.)  138.  Penal  Actions. 

///fWf>.— Whiteside  v.  Divers,  5  111.  Liberally  Oonrtrued  to  Aid  Jnrisdlc- 

336.  tion. — But  courts  are  always  jealous  to 

New  Jersey, — Cato  v.  Gill,  i  N.  J.  maintain  their  jurisdiction,  hence  penal 
L.  13;  Crane  v,  ^  i  N.  J.  L.  64;  statutes^whensuedonindebt,  are  liber- 
Dallas  V.  Hendry,  3  N.  T.  L.  527.  ally  construed  to  aid  jurisdiction.  Ord- 

Virginia, — Simsv.  AldeFSon,8L.eigh  way  v.  Central  Nat.  Bank,  47  Md.  217. 

( Va.)  479.  Compare  Lewis  v,  Foster,  i  See    also    Perry    v.    Perry,    2    Gray 

N.  H.  61 ;  U.  S.  V.  Mundel,6  Call  ( Va.)  (Mass.)  526. 

245.  9.  Alabama,  —  Lewis    v.   Stein,   16 

United  States. — U.  S.  v.  Ebner,  4  Ala.  214. 

Biss.  (U.  S.)  117;  Chaffee  v,  U.  S.,  18  Illinois.  —  Israel   v.   Jacksonville,  2 

Wall.  (U.  S.)  516.  111.  290;  Carle  v.  People,   12   111.   285; 

England, — Ewerv.Jones,2Salk.  415;  Whitecraft  v.  Vanderver,  12   111.   235; 

Physicians   v.   Salmon,  i    Ld.   Raym.  Watkins  v.  Gale,  13  111.  152. 

680;  Cutlers  Co.  v.  Hunsley,  Comb.  Maryland. — Ordway  v.  Central  Nat. 

224.  Bank,  47  Md.  217. 

Character  of  Action — Olirll  Bather  tban  Missouri, — Ellis  v.  Whitlock,  10  Mo. 

Criminal. — ^The  action  of  debt  to   re-  781. 

cover  a  penalty   imposed    by   statute  New    Hampshire.  —  Leighton     x>. 

partakes  rather  of  a  civil  than   of  a  Walker,  9  N.  H.  59;  Ome  v.  Roberts, 

criminal  character.     Atcheson  v.  Ev-  51  N.  H.  no. 

eritt,  Cowp.  382 ;  Webster  v.  People,  Ohio. — Hade  v.  McVay,  31   Ohio  St. 

14  111.  365;  Jacksonville  v.  Block,  36  331. 

111.  507 ;    Chicago  v,  Enright,  27  III.  Pennsylvania, — Garman  v.  Gamble, 

A^PP*  559?    Ordway  v.  Central   Nat.  10  Watts  (Pa.)  382. 

Bank,  47  Md.  217;  Lebanon  r;.  Olcott,  United  States.  —  The   Nashville,   4 

I  N.  H.  339;  Hitchcock  v.  Munger,  15  Biss.  (U.  S.)  188. 

N.  H.  97;  Garman  V.  Gamble,  10  Watts  See  also  Plymouth  First  Nat.  Bank 

(Pa.)  382;  Jacob  v.  U.  S.,  i  Brock.  (U.  v.  Price,  33  Md.  487. 

S.)  520;  Stockwell  V.  U.  S.,  r3  Wall.  8.  Alabama, --PetXigr^yr    v.    Petli- 

(U.  S.)  531.  Compare  Hade  v.  McVay,  grew,  i  Stew.  (Ala.)  580;  Blackburn  v. 

31  Ohio  St.  231.  Baker,  7  Port.  (Ala.)  284;  Spencer. 

In  Form    ex    Gontractn,   Really    ex  Thompson,  11  Ala.  746;  Strange    v. 

Delicto. — *'The  action  of  debt  lies  for  a  Powell,  15  Ala.  452 ;  Rogers  v.  Brooks, 

statutory   penalty,   because    the   sum  99  Ala.  31 
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b.  Taxes. — Although  distress  is  the  method  ordinarily  desig- 
nated, and,  when  not  so  designated,  especially  appropriate  for  the 
recovery  of  unpaid   taxes,    it   is   nevertheless  not   an  exclusive 

remedy,  and  the  action  of  debt  will  also  lie.^  (See  also  article 
Taxes.) 

California, — State  v.  Poulterer,  i6  mouth,  etc.,  R.  Co.,  3o  N.  H.333.    See 

Cal.  514.  also  Thompson  v.    Burdsall,  4    N.  J. 

Illinois. — Ryan  v,  Gallatin  County,  L.  193. 

14  III.  78;  Dunlap  t'.  Gallatin  County,  tlatntory   BvnagM    ComputaUa   Xtf 

15  111.  7;  Vaughan  v.  Thompson,  15  Verdict  are  recoverable  in  an  action 
III.  39;  St  Louis,  etc.,  R.  Co.  v.  Miller,  of  debt.  Jeffrey  v.  Blue-Hill  Turn- 
43  111.  199;  Geneva  v.  Cole,  61  III.  397;  pike  Corp.,  loftutss.  368;  Reed  r.  Davis, 
Chicago  V.  Enright,  27  111.  App.  559.  8  Pick.  (Mass.)  516;  Ellis  v.  Whitlock, 

Kentucky. — Blanchard  v.  Maysville,  10  Mo.  781 ;  Orne  v.  Roberts,  51   N. 

etc.,  Turnpike  Co.,  x   Dana  (Ky.)  86;  H.   no,   but  in  this  case   the    statute 

Portland  Dry  Dock,  etc.,  Co.  v.  Port-  itself    expressly    provided    that    debt 

land,  12  B.  Mon.  (Ky.)  77.  would  lie  for  the  damages   awarded; 

Maryland, — Ordway  v.  Central  Nat.  Dowd  v,  Seawell,  3  Dev.  (N.  Car.)  185; 

Bank,  47  Md.  317.  Rockwell  v.  State,  11  Ohio  130.     Com- 

Massachusetts, —  Bigelow    v.    Cam-  /ar^  Stockwcll  v.  U.  S.,  13  Wall.  (CJ. 

bridge,  etc.,  Turnpike  Corp.,  7   Mass.  S.)  531.  But  see  U.  S.  v.  Morin,  4  Biss. 

203;    Jeffrey     v.   Blue-Hill    Turnpike  (U.  S.)  93;  U.  S.  v.  Ebner,4  Biss.  (U. 

Corp.,  10  Mass.  368.  S.)  117. 

New  Hampshire.-^l^htLXion  v,  OX-  Tba  Word  **  Flna  "  In  StatatM.  — The 

cott,  I  N.  H.  339;  Wason  v.  Underbill,  word  "fine"  is  to  be  construed  in  its 

2  N.  H.  505 ;  Morrison  v.  Bedell,  33  N.  inartificial  sense,  when  used  in  statutes 

H,  234.  with  reference   to  penalties,  and  so  as 

New      yersey,  —  Cowenhoven     v,  not  to  prevent  the  right  to  sue  in  debt 

Middlesex  County,  44  N,  J.  L.  232.  for  the    recovery     thereof.     Kelly  x\ 

Pennsylvania.  —  McKeesport       v,  Davis,  i  Head  (Tenn.)  71.    But  see  U. 

Harrison,  37  Pitteb.  L.  J.  (Pa.)  57.  S.  v,  Morin,  4  Biss.  (U.  S.)  93 ;  State  v, 

Tennessee. — Kelly   v,  Davis,  x  Head  Marshall,  64  N.  H.  549. 

(Tenn.)  71.  Pvnalttet  in  Chaxten. — Where  a  pn- 

Virginia,  —  Sims    v,    Alderson,    8  vate  charter  of  a  company  conferred 

Leigh  ( Va.)  479.  upon   it  the  right  to  levy  and  collect 

United  States, — Jacob    v„    U.  S.t   i  tolls,  debt  was  sustained  as  the  method 

Brock.  (U.  S.)  530;  U.  S.  V,  Willetts,  5  for  their  recovery.    Kellogg  v.  Union 

Ben.  (U.  S.)  220;   U.  S,  v,  Bougher,  6  Co.,  i3  Conn.  7.    Of  like  effect.  New 

McLean  (U.  S.)  377.  Haven  v.  Fair  Haven,  etc.,  R.  Co.,  38 

See  contra^  semhle^  U.  S.  v,  Morin,  Conn.  432;   Simonson  v,  Spencer,  15 

4  Biss.  (U.  S.)  93;   Mount  v.  Hunter,  Wend.  (N.  Y.)  548. 

58  111.  346.  PenalttM  for  Infiringemant  of  CPorpora- 

In  MajtachnBettB. — It  was  early  ex-  tlon  By-lain  and  Ordinanooa.  —  Debt 
pressly  provided  by  statute  (Stat.  1793.  will  lie  for  the  recovery  of  penalties 
c.  43)  that  debt  shall  be  the  form  of  imposed  for  the  violation  of  the  by 
action  by  which  to  recover  all  penalties  laws  and  ordinances  of  corporations, 
and  forfeitures,  where  no  form  of  action  London  v.  Goree,  i  Vent.  398;  Bar- 
is  designated  by  the  act  creating  the  ber,  etc.,  Co.  v.  Pelson,  3  Lev.  252; 
penalty.  Reed  v,  Davis,  8 Pick.  (Mass.)  Grafton's  Case,  x  Mod.  10;  London  v, 
514.  Vanacre,  13   Mod.  370;    Hopkins    v, 

TboWord  ** Damages"  In  Statntea.—  Swansea,  4  M.  &  W.  621   (see  /<»/, 

Although  a  statute  calls  the  penalty  same  case  on  appeal  contra) ;  Israel  v, 

-'  damages,''  if  it  fixes  the  exact  amount  Jacksonville,  3  111.  390;  Jacksonville  v, 

it  is  held   that    debt    is^  appropriate.  Block,  36  111.  507 ;  Chicago  z;.  Enright, 

Spence  v.  Thompson,  11  Ala.  746.    Of  37  111.  App.  559;  Childress  v,  Nashville, 

similar  import,  see  Blanchard  v.  Mays-  3  Sneed  (Tenn.)  347.     Contra,  semble^ 

ville,  etc..  Turnpike  Co.,  i  Dana  (Ky.)  Swansea  v.  Hopkins,  8  M.  &  W.  901. 

86;  Bigelow  ik  Cambridge,  etc..  Turn-  X.  Ryan   v,  Gallatin  County,  14  111. 

pike  Corp.,  7  Mass.  302;  Lebanon  v,  78;  Dunlap  v,  Gallatin  County,  15  liJ« 

Olcott,  I  N.   H.  339;  Smart  v.  Ports-  7;  C^eneva  v.  Cole,  6i  111.  397. 
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DatiM. — An  information  in  debt  is  an  appropriate  remedy  by 
which  to  enforce  the  payment  of  duties  imposed  by  statutes  of 
the  United  States.* 

c.  Qui  Tam  Actions. — When,  by  provision  of  statute,  the  pen- 
alty given  for  its  infringement  does  not  wholly  go  to  the  party 
aggrieved,  but  is  payable  partly  to  the  informer  and  partly  to  the 
public  funds,  the  suit  to  recover  the  same  is  known  as  an  action 
qui  taniy  and  partakes  to  a  certain  extent  of  a  public  and  penal 
character.* 

5.  On  Legaciei. — Where  a  money  legacy  has  been  left  one,  it  has 
been  held  that  he  may  sue  for  and  recover  the  same  in  an  action 
of  debt.» 

6.  Bsoape. — The  action  of  debt  is  an  appropriate  remedv  to  hold 
an  officer  liable  for  permitting  the  escape  of^  one  arrested  on  civil 
process.  For  a  treatment  of  this  branch  of  the  subject,  see  the 
article  ESCAPE. 

TEL  Vfwa  THl  AcTiov  BOSS  Hot  Lis— 1.  In  General — It  is,  of 
course,  but  the  antithesis  of  the  rule  already  laid  down  as  to  when 
debt  is  the  appropriate  remedy,  to  sav  that  the  action  will  never 
lie  for  the  recovery  of  uncertain  sums,*  or  for  redress  in  any  other 

In  commenting  upon  a  case  of  debt  A^ew    Hampskirt,  -^  Patterson     v, 

brought  to  recover  taxes  payable,  ac-  Games,  CfVe<^  in   Smith  (N.    H.)  134; 

cording    to  a   certain  statute,  by  the  Wilson  v.  Towle,  19  N.  H.  244;  San- 

appeUant  (defendant  below)  to  tfie  ap-  born  v,  Sanborn,  cited  in  19  N.    H. 

pellee,  the  court,  in  Portland  Drj  Dock,  246;  Felton  v.  Sawyer,  41  N.  H.  20a. 

etc.,  Co.  V.  Portland,  la  B.  Mon.  (Ky.)  Pennsylvania, — Headley  v.  Renner, 

77,  said:  "It  is  objected  that  the  ac*  129  Pa.  St  543;  Etter  v.  Greenawalt, 

tion  of  debt  cannot  be  maintained  for  98  Pa.  St.  422. 

the  demand  disclosed  in  the  declaration.  Bng-iand. -^E^er  v.  Jones,  a  Salk. 

«  •  «  But  as  the  sum  is  certain  and  415 ;  Anonymous,  6  Mod.  27. 

due  by  statute,  and  as  debt  is  the  ordi-  See  also  Massey  v.  Learning,  4  Dall. 

nary  remedy  upon  statutes,  we  do  not  (U.  S.)  123;  and  see  the  article  Lkga- 

perceive  why,  if  the  defendants  arecer-  gibs  and  Devises. 

tainly  bound    to  pay  the  tax  to  the  4.  Bvnages   Only   Aseertalnable    by 

plaintiffs,  the  action  of  debt  may  not  be  Proof  will  not  support  debt, 

maintained,  even  if  they  might  resort  Illinois. — Hoy  r.  Hoy,  44  111.  469; 

to  a  more  summary  mode  of  coercion."  Fox  River  Mfg.  Co.  f.  Reeves,  68  IlL 

Bulfinch  v.  Benner,  64  Me.  404.     But  403. 

compare  People  v.  Davis,  112  111.  272.  Indiana, — Cassady   v,    Laughlin,  3 

See      also     Underbill     v,    EUicombe,  Blackf.  (Ind.)  134. 

M'Clel.  &  Y.  450.  Kentucky, -^Ibfiytx  v.  Campbell,  a 

OoUaUral  Matters  Not  Kxamliiablo.—  Bibb  (Ky.)  472;  January  v.  Henry,  2  T. 

In  an  action  o(  debt  by  an  incorporated  B.  Mon.  (Ky.)  58. 

town  to  recover  a  tax,  the  legal  exist-  Afissouri.^^lsittle  v.  Mercer,  9  Mo. 

ence  of  the  corporation  cannot  be  tested.  218. 

Geneva  f.  Cole,  61  111.  397.  J^ew  Hampshire, — Lovell  v.  Bellows, 

X.  U.  S.  V,  Lyman,  i    Mason  (U.  S.)  7  N.  H.  375;  Conant  v,  Dewey,  21  N, 

482 ;  StockweH  v.  U.  S.,  13  Wall.  (U.  S.)  H.  353. 

531;  Chaffee  v.U.  S.,  x8  Wall.  (U.S.)  JVew  ^ersev.^Morgtin  v,   Gutten- 

ki6.  Compare  Goody  v.  Penny,  9  M.  &  berg,  40  N. }.  L.  394;  Sayres  v.  Spring- 

W.  687.    See  also  article  Taxes.  field,  8  N.  ].  L.  166. 

9.   See     article     Pbn altibs     and  New  York, — Long  v.  Long,  i   Hill 

Pbkal  Actions.  (N.  Y.)  597. 

%,  Alabama, —  Pettigrew     v.    Petti-  Pennsylvania, -^  V^ e\%%    v,    Mtuch 

grew,  I  Stew.  (Ala.)  580.  Chunk  Iron  Co.,  58  Pa.  St.  295. 
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values  than  those  which  are  computable  in  money.^ 
Mo  CoBtnetud  Oblig»tioA. — Nor  will  the  action  lie  in  those  numerous 

Virginia, — Bjrd  v,  Cocke,  i  Wash.  1.  Alabama, — Nesbitt  v.   Ware,  30 

(Va.)23a.  Ala.  68. 

England, — Young  v,  AahbumhamrS  Arkansas. — Jeffeij  v.  Underwood,  i 

Leon.  161.  Ark.  108 ;  DiUard  v,  Erans,  4  Ark.  175 ; 

Ckillateral  or   Ckmdlttowal   CoatraoU,  Hudspeth  v.  Gray,  5  Ark.  157. 

such  as  contracts  of  guaranty,  will  not;  Illinois, — Mix  v.   Nettleton,   29  111. 

as  a  rule,   support   an  action  of  debt.  245;  Haynes  r.  Lucas,  50  111.  436. 

I  Chitty  on  Pldgs«  (i6th  Am.  ed.)  115,  Indiana. — Cassady   v,    Laughlin,  3 

127.  Blackf.  (Ind.)  134. 

Maine, — Reid  v,  Blaney,  2  Me.  128.  Kentucky. — Watson    v,   M'Nairy,    i 

New  Hampshire, — Lovell  v.  Bellows,  Bibb  (Ky.)  356;    Mattox  v.  Craig,  2 

7  N.  H.  375.  Bibb  (Ky.)  584;  Bruner  v,  Kelsoe,  i 

New  yersey. — Flanagan  v,  Camden  Bibb  (Ky.)  487;  Irvin  v,  Winn,  cited  in 

Mut.  Ins.  Co.,  25  N.  T.  L.  506;  Greg-  i    Bibb  (Ky.)    360,   note;    January  7*. 

ory  V,  Thomson,  31  N.J.  L.  166.  Henry,  2  T.  B.  Mon.  (Ky.)  56;  January 

North  Carolina, — Clayton  f.  Blake,  v,  Henry,  3  T.  B.   Mon.  (Ky.)  8;  Noc 

4  Ired.  (N.  Car.)  497.  v.  Preston,  5  J.  J.  Marsh.  (Ky.)  57; 

Tennessee, — Tappan  v.  Campbell,  9  Brown  v,  Durbin,  5  J.  J.  Marsh.  (Ky.) 

Yerg.  (Tenn.)  436 ;  Frierson  v.  Reeves,  170. 

7  Humph.  (Tenn.)  359;    State  Bank  v.  Maine, — Mitchell    v,    McNabb,    58 

Cowan,  II  Humph.  (Tenn.)  126.  Me.  506. 

England, — Randall  r.   Rigby,  4  M.  Missouri, — Snell  v.  Kirby,  3  Mo.  21; 
&  W.  130;  Harrison   t'.  Matthews,  10  Curie  v.  Pettus,  6  Mo.  497;  Knighton 
M.  &  W.  768;  Farley  v,  Briant,  3  Ad.  r.  Tufli,  12  Mo.  531. 
&  El.  839,  30  E.  C.  L.  239.  New     yersey. — Say  res    v,    Spring- 
In  the  exhaustively  considered  case  field,  8  N.  J.  L.  166. 
of  Lacaze  v.  State,  Add.  (Pa.)  59,  the  Tennessee. — Thompson    v,   French, 
court  said:  "  Upon  this  subject  I  take  10  Yerg.  (Tenn.)  452. 
the   rule  to  be,    that  wherever  the  de-  Virginia. — Gibbon    v,    Jameson,  5 
fendant,  by  the  express  terms  of  the  Call  (Va.)  294. 

contract,   is  only  a  guarantee  on  be-  England, — Kastell  v.  Draper,  Yelv. 

half  of  ano'ther,  there  debt  will  not  lie  81. 

against  him,  being  only  collaterally  Contra^  semble,  Bloomfield  v,  Han- 
bound."  C^m/ar^  Addison  r.  Gibson,  cock,  i  Yerg.  (Tenn.)  loi;  and  see 
10  Q^  B.  106,  59  L.  C.  L.  106,  an  action  Prior  v.  I^ucas,  3  Bibb  (Ky.)  96. 
of  covenant  on  a  collateral  contract,  Banknotoa. —  Thus,  where  one  has 
where  it  was  held  that  covenant  was  contracted  under  seal  to  pay  a  certain 
the  proper  remedy.  And  see  Bui  lard  v,  sum  in  current  banknotes,  it  has  been 
Bell,  I  Mason  (U.  S.)  243.  held  that  debt  would  not  lie,  as  such 
Doeroos  Awarding  Alimony. —  As  de-  notes,  being  fluctuating  in  value,  could 
crees  awarding  alimony  are,  in  their  in  no  sense  be  considered  money, 
nature,  distinct  and  temporary,  and  are  Alabama. —  Jackson  v.  Waddill,  i 
liable  to  be  diminished  or  dissolved,  it  Stew.  (Ala.)  579;  Young  v.  Scott,  5 
was  held  that  such  a  decree  could  not  Ala.  475. 

be  regarded  as  an  absolute  one  for  the  Indiana, —  Wilson  v,  Hickson,  I 
payment  of  a  sum  certain,  and  hence  Blackf.(Ind.)  230;  Osbornet'.  Fulton, 
that  debt  would  not  He  to  enforce  it.  i  Blackf.  (Ind.)  233;  Harper  v.  Levy, 
Barber  v.  Barber,  i  Chand.  (Wis.)  280;  1  Blackf.  (Ind.)  294. 
Allen  V,  Allen,  100  Mass.  373.  See  also  Kentucky. — Campbell  v,  Weister,  i 
articles  Alimony,  vol.  i,  p.  434,  and  Litt.  (Ky.)  30;  Brown  v.  Durbin,  5  J. 
Dbcrebs, /0j/,  p.  — .  J.  Marsh,  [ij,)  170;  Mitchell  v,  War- 
In  lUsaoixri  it  was  held  that  debt  ing,  4  J.  J.  Marsh.  {Ky,)  233. 
could  not  be  maintained  upon  any  in-  New  yersey, — Scott  v.  Conover,  6 
strument  in  writing  if  an  averment  was  N.  J.  L.  222. 

necessary  to  show  the  right  of  action.  Tennessee. — Hicklin    v.    Tucker,    a 

Curie  V,  McNutt,  6  Mo.  49s;   Curie  Yerg.  (Tenn.)  448;  Deberry  v,  Dar- 

V.   Pettus,  6  Mo.  497;   Middleton   v,  nell,  5  Yerg.  (Tenn.)  451 ;  Kirkpatrick 

Atkins,  7  Mo.  184.  %*,    McCullough,   3    Humph.   (Tenn.) 
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and  varied  cases  where  there  is  no  contractual  obligation  ex- 
pressed, and  where,  owing  to  the  surrounding  circumstances,  no 
duty  or  contract  is  raised  by  implication  of  law.^ 

171;    McDowell  V,  Keller,  4  Coldw.  will  not  lie  upon  a  judgment  which  ap- 

(Tenn.)  258,  where    the  question  was  pears  of  record  to  be  satisfied  bj  a  levj 

venr  thoroughly   and    ablj  discussed,  of  execution  upon  real  estate  regular 

Virginia, —  fieirne    v,     Dunlap,    8  upon  its  lace.    The  record  is  conclu- 

Leigh  (Va.)  514.  sive  in  the  absence  of  evidence  to  the 

England. — Rastell  v.  Draper,  *Yelv.  contrary.      Pratt    v,    Jones,    32     Vt. 

8x.  341. 

See  also  Whiteman  v,  Childress,  6  JudgBMBta  Vacated  1>7  Appeal  cannot 

Humph.  (Tenn.)  303.    Principle  ques-  afterwards  be  sued  on  in  debt.     Atkins 

tioned    in    Gamble  v,    Hatton,    Peck  v.  Wjman,    45    Me.    399.     Compare 

(Tenn.)  130;  and  see  contra,  Searcy  v.  Barker  v.  Wendell,  12  N.  H.  119. 

Vance,  Mart.  &  Yerg.  (Tenn.)  225.  Jndfment  of  Inferior  Court. — A  judg- 

1.  Illinois. — State   Hospital  v.  Hig-  ment  recovered  in  a  county  court  in 

gins,  15  111.  185 ;  Larmon  v.  Carpenter,  England  vriW  not  support  an  action  of 

70  111.549.  debt  in   a  superior  court.    Austin  v. 

Pennsylvania. — Beach  v.  Morris,  12  Mills,  9  Exch.  288. 

S.  &  R.  (Pa.)  16;  Mackej  v.  Robinson,  Deoreea  In  Rem. — ^Thus   foreclosure 

12  Pa.  St.  170.  proceedings  in  equity  do  not  ordinarily 

Vermonl, ^^DurriU  v.  Lawrence,   10  act  in  perionam,  but  rather  in  rem^  and 

Vt.  517;  Dimick  v.  Brooks,  21  Vt.  569^  consequently  debt  will  not  lie  on  such 

Virginia. — Ross  v.  Milne,  12  Leigh  a  decree.     Surges  v.  Souther,  15  R.  L 

(Va.)  204.  202.     But  see   Whiting  v.  Johnson,  5 

England. — Addison    v,   Preston,   xo  Dana  (Ky.)  390. 

Eng.L.  &Eq.  489;   Jones  v.  Carmar-  Taxes    In    Bern. — ^Taxes    which    are 

then,  8  M.&  W.  605;  Farley  V.  Br iant,  specifically    charged     upon    property, 

3    Ad.    &    El.   830,  30    E.  C.  L.  239;  where  there  is  an  entire   absence  of 

Braithwaite  v.   Skinner,   5  M.   &  W.  any   personal   obligation  of   payment, 

313,  3  Jur.  1054.  cannot  be   recovered   in  an  action  of 

Remote  Partial  In  negotiable  Inatm-  debt.       State    v.    Poulterer,    16    Cal. 

menta. — As  to  the  action  of  debt  in  514. 

such  cases,  see  article  Negotiable  In-  Another  Bpeclflc  Statutory  Remedy. — 

STRUMBNTS.  If  a  Statute  specifically  declares  that 

Unantlientlo    Judgmoata.  —  A    mere  a    certain    remedy   shall   be  pursued, 

memorandum  of  a  clerk,  stating  that  a  this  will  negative  the  right  to  have 

jury  of  a  sister  state  had  assessed  the  debt,  where,  in  the  absence  of  such  pro- 

damages  at  such  and  such  a  sum,  with  vision,  the    action    might    have    lain, 

the  words  '*then  judgment  for*'  the  sum  Underbill  v.  Ellicombe,  McClel.  &  Y. 

so  found,  is  not    a    sufficient    record  450 ;  Gedney  v.  TewksburVf  3  Mass. 

upon    which    to    found    an  action   of  307;    Smith    v.   Drew,   5   Mass.  51^; 

debt.     Hinson  v.  Wall,  20  Ala.  298.  Perry  v.  Perry,  2   Gray   (Mass.)  326; 

Void  Jiiidgmonta. — Wherever  a  court  Dennis  v.  Arnold,   12    Met.   (Mass.) 

undertakes  to  pass  orders  directing  the  449;  Shepard  v.  Parker,  died  in  2  N . 

payment  of  money,  for  the  passage  of  H.  363;  Green  v.  Bailey,  3  N.  H.  33; 

which  orders  it  is  absolutely  without  Camden   v.  Allen,    26  N.   J.   L.  3^, 

authority,  debt  cannot  lie  as  a  means  an  action  of  debt  for  the  recovery  of 

of   enforcement.    Allen  v.  Raney,  19  taxes,where  the  court  said: ''There  is  no 

Ala.  68;  McVicker  v.^Beedy,  31  Me.  doubt  that,  but  for  the  principle  which 

314;  Downer  v.  Shaw,  22  N.   H.  277;  the  defendant  in  this  case  invokes,  the 

Bruce  v.  Cloutman,  45  N.  H.  37.    bee  action  of  debt  would   lie  for  the  recov- 

also  Downer  v,  Dana,  22  Vt.  337.  ery  of     a    tax    legally   assessed ;   but 

Void  yudgments  Raiijied.— Bui  the  where  »  •  •    the  act   itself  prescribes 

parties  affected  may  so  ratify  and  adopt  the  specific  remedy  *  *  *  this  is  to  be 

void  orders  of  courts  for  the  payment  taken  as  excluding  the  common -law 

of  money  as  to  raise  by  implication  a  remedy,'^',  e.,  debt;   People  t/.  Hazard, 

contract  upon    which    debt    will    lie.  4  Hill  (N.  Y.)  207;  U.  S.  r.  Claflin,  97 

Allen  V.  Raney,  19  Ala,  68.  U.   S.   546.     Compare   State   v.  Mar- 

/ndfrnantApparantly  Satisfied.— Debt  shall,  64  N.  H.  549;  Berkeley  v.  Elder- 

911  Volume  V. 


WlMtt  tilt  Action  do«  Hot  Uo.          DEB  T,  In  Book-dobt. 

2.  In  Book^ebt — As  the  gist  of  the  action  of  book-debt  consists 
in  the  right  to  charge  articles  delivered  at  the  time  of  delivery,  so, 
in  laying  down  the  rule  as  to  when  the  action  will  not  lie,  it  is  only 
necessary  to  state  the  above  proposition  conversely  by  saying  that 
this  remedy  is  never  available  when  the  said  rieht  is  absent.^  Nor 
will  this  action,  any  more  than  that  of  debt,  he  for  a  mere  claim 
for  damages  or  sums  uncertain,  whether  arising  in  contract  or 

kin,  I   El.  ft  Bl.  805,  73  E.  C.  L.  805;  Olfti  of  Monoy.^Debt  wUl  not  lie  to 

Austin  V,  Mills,  9  Exch.  388.  recover  back  money  which  has   been 

Bapeal  of  Btatnto  bofOre  Jlidginont.—  expressly  transferred  by  way  of  gift. 

Where  a  statutory  penalty  was  properly  Parker  f .  Rfcks,  8  Jones  (N.  Car.)  447. 

recoverable    in    debt,    but    after    suit  See  also  Ross  v.  Milne,  i)  Leigh  (Va.) 

brought  and  before  final  adjudication  204. 

the  statute  was  repealed,  it  was  held  Bontalt  mtboitt  FriTity.— Privity  of 

that  the  right  to  action  of  debt  ceased  contract  or  privity  of  estate  is  a  sine 

with  the  repeal  of  the  statute.  Lewis  v,  qua  non  In  contracts  Tor  rent  to  sus- 

Foster,  1  N.  H.6t ;  Leighton  v.  Walker,  tain  an  action  of  debt.     Tbursby  tr. 

9  N.  H.  59.  Plant,  1  Saund.  230  3,  see  note  (5)  at 

Only  One  Penalty. — Where  several  p.  340,  and  p.  34I  3;  Dean  v.  Gover,  2 
actions  in  debt  for  one  and  the  same  Saund.  302,  303,  note  (5);  Overton  v. 
penalty  are  commenced  at  the  same  Sydal,  Cro.  Eliz.  555  *  Loyd  v.  Lang- 
time,  they  will  be  quashed  on  motion,  ford,  2  Mod.  174;  Ognel's  Case,  4 
Clark  V,  Lisbon,  19  N.  H.  286.  Coke  48;    Marshall    v,   Wylklnson,  2 

Unaotiled     Partnerslilp    Accounts. —  Dyer  247,  pi.  73 ;  Mackey  v,  Robinson, 

There  being  no  implied  contract  on  13  Pa.  St   170.     See  also  Wright  v, 

the  part  of  one  partner  to  pay  the  other  Nutt,  i  T.  R.  388 :  Tippin  v.  Grover, 

partner    an    amount   claimed   as    due  T.  Raym.  18 ;  Parley  v.  Briant,  3  Ad. 

upon    an    unsettled    partnership    ac-  &  El.  839,  30  E.  C.  L.  239. 

count,    debt    cannot    be    maintained  In  EiM^jand.— ^For  miscellaneous  in- 

thereupon.    Young  v.  Brick,   3  N.  J.  stances  in  which    debt   was    held  in 

L.  241.  former  times  in  England  as  inappro- 

Defeasanoea  In    Contracts. — Where  priate,  consult  3  Cotnrns's  Dig.  (ist 

suit  was  brought  upon  a  chattel  mort-  Am.  ed.),  under  title  Debt, 

cage  executed  for  the  purpose  of  secur-  X.  Bradley     v.    Goodyear,    i    Day 

ing  the    payment  of  a  certain    sum,  (Conn.)    104 ;    Terrill    t>.    Beecher,   9 

with  the  proviso  that  the  instrument  Conn.  344;   Slasson  v.  Davis,  i  Aik. 

should  be  void  on  payment  made  at  a  (Vt.)  73;   Nason  v.  Crocker,   11  Vt. 

certain    day,  but    in    case    of   default  463.     See  also  Hall  v,  Eaton,  t2  Vt 

authorizing  a  sale  of  the  mortgaged  510;  Shaw  v,  Shaw,  6  Vt  69. 

goods,  and  containing  no  express  cov-  For  Rent.-— Book -debt  will  not  lie  for 

enant  to  pay  the  money,  it  was  held  rent.     Beach  v.  Mills,   5  Conn.  493; 

there  was  no  contract  to  pay  money,  Hitchcock  v.  Smith,  Brayt.  (Vt.)  39; 

and    debt    could   not    be   maintained.  Miller  v.  French,    i    Aiic.  (Vt)  99; 

Culver  V.  Sisson,  3  N.    Y.  264.    Of  Case  v.  Berry,  3  Vt.  332 ;  Nichols  v, 

like  effect,  see  Larmon  v.  Carpenter,  70  Packard,  16  Vt.  91 ;  Scott  v.  Lance,  ai 

111.  549;  Smith  V.  Stewart,  6  Blackf.  Vt.  507.     But  see  Gunnison  v.  Ban- 

(Ind.)   163;    Scott    V,  Fields,  7  Watts  croft,  11  Vt.  400. 

(Pa.)  360:   Fidelity  Ins.,   etc.,  Co.   v.  Rent  Payable  in  Articles  or  Serv- 

Miller,89JPa.  St  20;  BurgestJ.  Souther,  /w*.— But  a  contrary    rule    prevails 

15  R.  I.  202.  See  also  Core's  Case,  i  where    mutual    dealings  between  the 

Dyer  20,  pi.   118.    Contrast  Elder  v,  parties  disclose  the  fact  that  rent  was 

Rouse,  15  Wend.  (N.  Y.)  318.  intended  to  be  adjusted  on  book,  as,  for 

Compare   same    principle    in    suits  instance,where  there  are  charges  made 

on  bonds.     Briscoe  t;.  King,  Cro.  Jac.  of    articles  or  services    on    one   side 

381 ;  SufEeld  v,  Baskervil,  2  Mod.  36;  meant  to  apply  as  a  payment  of  rent 

Salisbury  v.  Phillips,  10  Johns.  (N.Y.)  charged    upon     the    other.     Case    v, 

5^;  Drummond   v.  Richards,  2  Munf.  Berry,  3  vt  333;   Gunnison   v,  Bart- 

( Va.)  337.  croft,  I K  Vt  490. 
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tort ;  *  nor  for  unlawful  Contracts  or  services ;  •  nor  wherever  the 
contractual  idea  or  the  obligation  to  pay  is  wanting.^ 

IV.  Th£  PiEABHrcM— 1.  The  Writ— It  is  quite  generally  held 
that  the  writ  in  the  action  of  debt  should  contain  a  sum  certaiA.^ 

2.  The  Declaration — a.  In  General. — Owing  to  the  variety  of 
obligations  for  which  debt  Js  the  appropriate  remedy,^  it  is  diffi- 
cult to  formulate  a  single  comprehensive  statement  of  the  essen- 
tials of  the  declaration  ;^  but  a  general  survey  and  examination  of 

1.  Green  v,  Pratt,  ii  Conn.  205;  Mil-  that  no  action  could  He,  Altbough  the 
ler  V,  French,  i  Aik.  ( Vt.)  99;  Wilkins  case  was  referred  to  Hn  auditor,  and  at 
V,  Stevens,  8  Vt.  214;  Blanchard  v,  the  time  of  his  audit  the  credit  had 
ButterReld,  li  Vt.  451 ;  Peach  v.  Mills,  elapsed.  Wetherell  v.  fivarts,  17  Vt. 
14  Vt.  371 ;  Smith  t».  Smith,  14  Vt.  440;  219.  Compare  Shepherd  v,  Beede,  14 
Tyson  r.  Doe,  15  Vt.  571;  Pierce  v.  Vt.  40;  Eddy  i'.  Stafford,  18  Vt.  235. 
Smith,  16  Vt.  166;  Bailey  x\  Bailey,  16  Plaintiff  Also  Ona  of  Defendiata. — 
Vt,  656;  McCrillis  v.  Banks,  19  \\.  Neither  book-debt  nor  any  action  at 
442;  Pratt  V,  Bryant,  so  Vt.  333;  Scott  law  upon  common-law  principles  can 
V,  Lance,  21  Vt.  507;  Hassam  v,  Mas-  be  maintained  when  one  of  the  plain- 
sam,  22  Vt.  516;  Stearns  v.  Dilling-  tiffs  is  also  one  of  the  dtefehdanh;  re- 
ham,  22  Vt.  ^24 ;  Chase  t^.  Spencer,  27  dress  must  be  had  in  equity.  Green 
Vt.  412  ;  Bryant  v.  Clifford,  27  Vt.  6)64;  v.  Chapman,  27  Vt.  236. 

Glcason  v.  Vermont  Cent.  R.  Co.,  25  Partnerahlt>  Aecountft  cannot  be  Ad- 

Vt.  37;  Smalley  v.  Soragen,  30  Vt.  2;  justed  in  book -debt,  the  proper  remedy 

Hennessyt;.  Stewart,  31  Vt.  4^6;  Winn  being   the  common-law  action  of  ac- 

V.  Sprague,  35  Vt.  243 ;  Drury  tr.  Doug-  count.     Albee    r.   Fairbanks,    10    Vt. 

las,  35  Vt.  47a;  Myers  r.  Baptist  Soc,  314;  Green   v.  Chapman,  27  Vt.  236; 

38  Vt.  614;  Kidder  v,  Sowles,  44  Vt.  Duryea    v,  Whitcomb,    31    VI.    39c; 

303;    Proctor  V.    Wiley,    55   Vt.   344.  Hydeville   Co.  v.  Barnes,  37  Vt.  588. 

Compare  Myrick  v.  Slason,  19  Vt.  121.  Compare  Huxley  t'.  Carman,  46  Vt.462. 

Vegleet  of  Official  Dntj. — In  the  ab-  4.  McRenzier. Connor,  i  Stew.  (Ala) 

settee  of  express  agreement,  mere  neg-  162;    Weld  v.   Harvard,  li   111.    573; 

lect  of  official  duty  cannot  be  redressed  Sterling  v.  Sihnickson,  5  N.  J.  L.  871; 

by  an  action  of  book-debt.    Gleason  v.  Emmons  v,  Bailey,  1  Strobh.  (S.  Car.) 

Briggs,  28  Vt.  135.  422. 

Walter  of  Tort.—Where  parties  have  Varlanco   bottreen  Boelatation    and 

expressly  agreed  to  waive  the  tort  and  Writ. — If  the  declaration  be  laid  for  a 

consider  the  matter  In  the  light  of  a  con-  smaller  sum  than  the  amount  of  action 

tract,  then  by  analogy  from  the  action  averred  in  the  writ,  there  will  be  a  va- 

of  assumpsit  it  has  been  held  that  book-  riance.     Hadley  v.  Styles,  to  Mod.  7; 

debt  would   lie.     Hassam  v,  Hassam,  Austin  v.  Bruscoe,  Comb.  283;  Marsh 

32  Vt  516;  Stearns  v.  Dillingham,  22  v.  Cutler,  3  Mod.  41 ;  Holine  v.  Saun- 

Vt.  624;  Stow  V.  Black,  37  Vt.  25.  ders,  2  Lev.  4:  Pemberton  v.  Shelton, 

Artlelei  of  Fluctuating  Valne. — In  an  Cro.  Jac.  498.  But  see  Cabell  v, 
early  case  in  Vermont  It  was  held  that  Vaughan,  i  Saund.  288,  note  (<7V  But 
debt  would  not  He  for  a  domestic  spin-  it  is  no  cause  of  demurrer  that  it 
ning  jenny  because  it  had  no  certain  or  contains  a  smaller  sum  than  demand- 
standard  price.  Ames  v.  Fisher,  Brayt.  ed  in  the  declaration.  White  v.  Walker, 
(Vt.)  59.  I  T.  B.  Mon.  (Kv.)  34.  Contra,  Stafford 

2.  Mattocks  V.  Owen,  5  Vt.  42;  Allen  v.  Beneath,  10  Mod.  69. 

V.  Thrall,  10  Vt.  255.  6.  See   supra^  II.     When  the  Action 

8.  Scott  V,  Brigham,  27  Vt.  561 ;  Glea-  Lies, 

son  V.  Vermont  Cent.  R.  Co.,  25  Vt.  6.  Should  PoUow  Writ.— No  rule  of 

37;  Winn  V,  Sprague,  35  Vt.  243.     See  pleading  Is  better  settled  than  that  the 

also  Gay  v.  Roget-s,  18  Vt.  342.  declaration  should  conform  to  and  fol- 

Ctoodt  Bonght  on  Credit. — Thus  where  low  the  writ,    summons,  or  prsecipe, 

the  action  was  brought  for  goods  pur-  which   is   the    commencement   of  the 

chased  upon  a  year's  credit,  before  the  action,    i  Chitty  on  Pldgs.  (l6th  Am. 

time  of  credit  had  expired,  It  was  held  ed.)  264. 
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the  authorities  will  substantiate  the  rule  that  the  declaration  in 
debt  should  contain  a  recital  of  the  consideration  supporting  the 
cause  of  action  in  all  such  cases  as  would  be  obligatory  in  assump- 
sit, a  specific  and  consistent  allegation  of  the  debt  due  eo  nomine 
et  in  numerOy  the  breach  comprising  sometimes,  although  not 
always,  an  averment  of  detention,  and,  where  requisite,  a  demand 
of  payment,  with  such  other  special  counts  or  averments  as  may 
be  appropriate  or  essential,  and  concluding  with  a  claim  for  merely 
nominal  damages.^ 

b.  The  Consideration — (i)  Its  Character. — From  the  nature 
of  the  case,  the  consideration  in  debt  being  executed,  the  rule  as 
to  particularity  of  its  averment,  whenever  necessary,  is  more 
relaxed  than  in  assumpsit.^ 

(2)  Its  Necessity, — ^Asthe  declaratioji  in  debt  on  simple  contract 
conforms  to  that  of  assumpsit,^  the  necessity  of  its  allegation  is 

Varlanoe    between    DeoUratton   and  complaint  is  needed.     JacksonviUe  v. 

Writ  could  generally  be  taken  edvan-  Block,  36  111.  507. 

tage  of  by  special  demurrer  under  the  Anumnt    Omitted   in    Qnerlter. — AI- 

old   and    technical    rules  of    practice,  though   there   is  usuallr  a  demand  of 

Lee  V,  Adkins,  Minor  (Ala.)  187;  Staf-  the  amount  of  the  debt  m  the  queriter 

ford  V.  Beneath,  10  Mod.  69 ;  Christian  or  caption,  it  is  an  immaterial  departure 

Bank    v.    Greenfield,    7    T.  B.    Mon.  from  the  usual  form  if  this  is  omitted, 

(Kj.)     390;     Emmons    v.     Bailey,    i  provided  the  amount  claimed  appears 

Strobh.  (S.  Car.)  422.    See  also  White  from  the  whole  declaration.     Little  v\ 

V,   Walker,    i  T.    B.   Mon.    (Ky.)    34;  Mercer,  9  Mo.  2 1 8. 

Woodright  v.   Wright,    xo  Mod.  371.  1.  i   Arch.   Nisi    Prius,  L.  ix^  and 

And  compare  Cabell   v,   Vaughan,    i  pp.   297,   298;   i  Chitty  on    Pleadings 

Saund.  aSB,  note  (a).  (i6th   Am.  ed.),  pp.  374-389;  6  Com. 

Defects  Bninaied  by  Writ.— Defects  in  Dig.,  title  Pleader,  pp.  372-381. 

the  declaration,  especially  such  as  are  2.  i  Chitty  on   Pleadings  (i6th  Am. 

amendable,  may  be  corrected  and  sup-  ed.)  302.     Compare    Durrill    v.  Law- 

plied  by   a   reference   to   the  writ,    as  rence,  10  Vt.517;   Gebhart  P.Francis, 

where  the  declaration  fails  to  set  forth  32  Pa.  St.  78. 

any     damages.      Henry    v.    Gamble,  3.  i  Chitty  on  Pleading  (i6th    Am. 

Minor    (Ala.)    15;    Boddie   v.   Ely,  3  ed.),  p.  374. 

Stew.  (Ala.)  182;  Gillaspie  7^  Wesson,  The    Common    Coonta  are  available 

7  Port.  (Ala.)  454.  in  debt  in    the    same   manner    as    in 

Clerical  Errors.— The  mere  omission  assumpsit,     i    Arch.    N.    P.,   p.   369. 

of  the  word  "defendant"  in  a  declaration  Compare   Farmers,  etc.,    Ins.   Co.  r. 

where  the  context  readily  supplies  the  Menz,    63     111.    116;     Thompson    v. 

same,  forms  no  ground  for  a  demurrer.  French,  10  Yerg.  (Tenn.)  452. 

Trapnall    7;.    Merrick,  3x  Ark.  503.  BiatingniBliing     Difference.  —  That 

Framed  In  Scire  Padai.— Where  the  which    technically     distinguishes    the 

declaration   in  debt  is  framed  as  if  in  common  counts  in  assumpsit  from  those 

scire  facias  it  will  be  ruled  bad  on  de-  in  debt,  is  that  the   former  conclude 

murrer.     State  v.  Folsom,  26  Me.  209.  by  using  the  word  •^promised,"  and  the 

Amendments.— Declarations    in  debt  Utter  the  word  "agreed."    McGinnity 

substantially    defective   may   be    gen-  v,  Laguerenne,  10  111.  loi-,  Cruikshank 

erally  cured  by  amendment.     State  t'.  v.  Brown,  10  111.  75;  Avers  v,  Richards, 

Folsom,    26   Me.    209;    McVicker   r.  12  111.  146;  Smith  r.  Webb,  16  IlL  101;; 

Beedy,  31  Me.  314.  But  see  Benalleck  Guinnlp  v.  Carter,  58  111.  296. 

V,  People,  31  Mich.  200.  Later  authorities,  in  accordance  with 

Formal    Declaration    Unnecessary.—  the  trend  of  decision  towards  greater 

Before  justices  of  the  peace,  technical  simplicity  and  an  abolition  of  techni- 

pleadings  being    generally  absent,  so  caiities  in  pleading,  hold  that  the  use 

in  an  action  of  debt  before  a  justice  no  of   the    word    "promised"  instead   of 
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essentially  the  same  as  it  is  in  that  action,  save  in  the  case  of  nego- 
tiable instruments,  and  other  unsealed  instruments  which  import 
a  consideration.^ 

(3)  Its  Immateriality. — But  wherever,  by  law,  a  consideration  is 
imported,  none  need  be  averred  in  the  declaration,  as  in  the  case  of 
negotiable  instruments,*  sealed  instruments,  and  judgments.* 

c.  The  Debt — (i)  Certainty  of  Amount. — The  amount  of  the 
debt  due,  which  is  the  gist  of  the  whole  action,  must  be  ^et  out 
with  certainty  in  the  declaration.* 

*'agreed'*  will  not  convert  an  action  of  penal  statute  is  good  if  it  ayers  that 

debt  into  one  of  assumpsit.     National  the  defendant  took  a  larger  sum  than 

Exch.  Bank  v.  Abell,  63  Me.  346;  Nor-  the  statute  allowed,  nor  does  it  con- 

ris  V.  School  Dist.  No.  1,12  Me.  293;  stitute  a  variance  if  it  appears  that  the 

Cruikshank  t;.  Brown,  10  111.  75;  Payne  amount    which  he  was  alleged' to  be 

V.  Smith,  12  N.  H.  34.  entitled  to  take,  under  the  statute,  was 

1.  See/05/,  p.  460.   Mitchell  v.  Con-  less  than  the  amount  to  which  he  was 

ley,  13  Ark.  ^14;  Letcher  v.  Tajlor,  2  really  so  entitled,  if  the  sum  alleged  to 

Bibb  (Ky.)  505;  Tappan  t'.  Campbell,  9  have  been  taken  was  larger  than  the 

Yerg.  (Tenn.)  436.    See  also  Little  v.  lawful  amount.     Fowler  v,  Tuttle,  24 

Gibbs,  4  N.  J.  L.  340.  N.  H.  9. 

Oonslderatloii a GondlUon  Precedent. —  Judgment  on  Bond. — A  declaration  in 

Where  the  consideration  in  a  contract  debt,    on  judgment  recovered  on  the 

amounts    to    a    condition     precedent,  penalty  of  a  bond,  should  declare  for 

it  should  be  explicitly  averred  as  such  the  penalty,    although  said  judgment 

in  the  declaration.    Kuykendall  v.  Gil-  was  to  be  discharged    for    a    smaller 

breath,  3  Ark.  222 ;  Hoy  v.  Hoy,  44  111.  sum  with  interest.     Anderson  v.  Price, 

469.  4  Munf.  (Va.)  307.    See  article  Bonds, 

S.  Stephens  v.   Crostwait,  3    Bibb  vol.  3,  p.  635. 

(Ky.)  222;  Crawford  v.  Daigh,  2Va.  Certainty  in   GonntB. — Where  there 

Cas.  521;   Peasley  v,     Boatwright,    2  are  several  counts,  certainty  of  amount 

Leigh  (Va.)  195.  in    one    is    sufficient.       McKenzie    v, 

S.  St.  Louis,  etc.,  R.  Co.    v.   Miller,  Connor,  i  Stew.  (Ala.)  162. 

43  111.  199.  Variance  t)etween  Caption  and  Connta. 

4.  McKenzie    7>.   Connor,    i    Stew.  — It  is  immaterial  that  the  declaration 

(Ala.)  162;  Butler  t;.  Limerick,  Minor  claim   at   the   commencement    a    sum 

(Ala.)  115;    Spence  v.  Thompson,   11  larger  or  smaller  than  the  aggregate 

Ala.  746;  Sanders  v.   Marke,   3    Lev.  sum   claimed    by  the  several   counts. 

429;    Whitecraft     v.     Vanderver,     12  M'Quillin  r.  Cox,  i  H.  Bl.  249;  White 

111.235;  Miller  v.   Blow,   68   111.   304;  v.  Walker,   i  T.   B.    Mon.   (Ky.)   34; 

Abe  Lincoln    Mut.  L.,    etc.,   Soc.   v.  Hampton  v,  Barr,  3  Dana  (Ky.)  578; 

Miller,  23  111.  App.  341 ;  Hale  r.  Hale,  Bovd  v,  Sargent,  i  Mo.  437.     bee  also 

2  Brev.  (S.  Car.)  316;   Ross  v.  Gill,  i  Cabell    v,   Vaughan,    i     Saund.    288; 

Wash.  (Va.)  87.  Pinkston  v.  Stone,  3  Mo.  119. 

Thus,  in  Wilson  v.  Lenox,  i  Cranch  Distinct  Penaltiee  in  One  Connt.— A 

(U.  S.)  194,  debt  on    a  protested  bill  declaration    which    demands    distinct 

of  exchange,  where,  according  to  local  penalties  for  separate  infringements  of  a 

law,  the  declaration  was  for  principal,  penal  statute,  by  joining  them  in  one 

interest,  damages  and  charges  of  pro-  count,  is  bad.     Little  x\  Perkins,  3  N. 

test,  and  the  amount  of  the  last  was  not  H.  469. 

stated,  this  was  held  error,  Marshall,  Demand    of   Amount   UlmeceBaary. — 

C.  J.,  saving:  "  As  this  is  a  mere  tech-  Where  a  promissory  note  is  set  out  in 

nical  objection,  the  court  would  disre-  the  declaration  it   is   not   necessary  to 

gard   it,    if    it    was    not    a    principle  make  at  the  beginning  thereof  a  formal 

deemed  essential  in  the  action  of  debt  demand  of  the  amount  claimed.  Mitch- 

that  the   declaration   should  state  the  ell  7\  Conley,  13  Ark.  414. 

demand  with  certainty."     U.  S.  v.  Colt,  Debta  OondltlonaUy  DlBoliargeable.— 

Pet.  (C.  C.)  145.  Where  a  judgment  of  a  sum  certain  is, 

Penal  Amonni. — A   declaration  on  a  by  its  terms,  dischargeable  by  the  pay- 
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(2)  Certainty  of  Description.-^And  the  dedaration  in  the 
action  of  debt  Ahould  set  forth  substantially  the  debt  or  cause  of 
action  sued  on  according  to  its  legal  effect.* 

ment  of  trlother  turn  with  interest,  it  against  an    executor    the    declarmlioii 

is  proper  to  declare  for  the  latter  as  ^liould  claim  the  whole  amount  due. 

being  the  real   amount  due  in  a  suit  Baldwin  r.  Church,  to  Mod.  32^ 

thereon.      Carter  v.    Crews,   2    Port.  *»  Arkansas. —  Caldwell   t\   Bell,  5 

(Ala.)   81;    Fenwick   v.   Peart,   Hard.  Ark.  419;  Shelton  r.  Clark,7  Ark.  194. 

(Kj.)  7;  Kemp  r.   Mundell,  9  Leigh  Kentucky, — Shockey   v.  Glasford,  6 

( Va.)  12.     Contra,  semble^  Ragsdale  v,  Dana  (Kjr.)  9. 

Balte,  2    Wash.  (Va.)  201.     See  also  Afi?^5flfJlirj^//^.— Jeffrey  r.  Blue- Hill 

Anonymous,  i  And.  117,  pi.  165,  i  And*  Turnpike  Corp.,  10  Mass.  368. 

225.  Missouri, — Little  v,  Mercer^  9  Mo. 

Statute    of  JMadla.— In   debt    on    a  218. 

judgment  for  a  sum  certain  but  dis-  A^^w  Jersey. — Seelj  v,  Mjres,  3  K. 

chargeable   upon    the    payment    of    a  J.  L.  364 ;  Dickinson  v.  Brick,  3  N.  J. 

smaller  sum,  even   if  the  declaration  I^.  26S. 

demands  the  erroneous  sum,  it  will  be  Pennsylvanimr— Com,  v.  Leonard,  10 

cured  after  verdict  by  the  statute  of  W.  N.  C.  (Pa.)  537. 

jeofails    in   the    absence  of    a  special  Tennessee. — Hunt  v.  Lyle,  6  Yerg. 

demurrer.      Roane  v,   Drummond^  6  (Tenn.)  412. 

Rand.  (Va.)  182.  Virginia. —  Harper     v.     Smith,     6 

Unoeitalii  Valne.^ Where  the  terms  Munf.  (Va.)  389;  Newb^  v.  Forsyth,  3 

in  which  money  is  expressed,  in  the  Gratt.  (Va.)  294^  Davis  v.   Mead,  13 

instrument  sued,  fail  to  show  clearly  Gratt.  (Va.)   118.    See  also  Leach  v. 

its  value,  as  where  the  denomination  is  Morris^  i  Mod.  36. 

in  terms  of  foreign  money*  it  is  better  England, — William    v.  Stancliffe,  3 

to  aver  its  equivalent  value  in  the  dec-  Ld.  Raym.  904. 

laration.    Brown  v.  Barry,  3  Dall.  (U.  Siieeial  Contract. — A  declaration  on 

S.)  365.     Compare  Skipwith  v.  Baird»  a  special  contract  may  be  framed  as  a 

2  Wash.  (Va.)  165.  general  indebitatus  count.     Simonson 

Interest.  —  Decisions   are   somewhat  v.  Spencer,   ij  Wend.   (N.   Y.)   54S; 

conflicting  as  to  whether  interest  should  Metropolitan  L.  Ins.  Co.  v*  Drach,  loi 

be  declared  upon  as  an  integral  portion  Pa.  St>  278. 

of  the  debt,  or  be  laid  as  damages.  In  Exact  Langnage  of  fitAtnte. — tn  de- 
favor  of  the  former  are  Noel  v.  daring  upon  a  statute,  the  language  of 
State  Bank,  7  T.  B.  Mon.  (Ky.)40o;  the  statute  should  be  followed  in  de- 
Hammitt  r.  Bullett)  i  Call  (Va.)  567.  scribing  the  cause  of  action,  and  this 
Contra^  Butler  t/.  Limerick,  Mmor  should  be  brought  within  the  terms  of 
(Ala.)  115;  Boddiet'.  Elv.3Stew.  (Ala.)  the  statute.  College  of  Physicians  v, 
182;  Deem  V.  Crume,  46  111.69.  See  also  ^ush,  4  Mod.  47;  Mead  v.  Robinson, 
Warren  r.  McCarthv,  25  111.  95;  Shel-  Willes  427;  Preddenti  etc.i  v.  Salmon, 
ton  r.  Welsh,  7  Leigh  (Va.)  175.  i  Ld.  Raym.  680;  Whitecraft  v.  Van- 
But  where  the  declaration  claimed  derver,  12  111.  83^;  Gebhart  Vi  Adams, 
only  the  principal  of  the  note,  adding  23  t\\.  397 ,  Genung  v.  Vigo  County,  5 
the  words  **  with  interest "  thereto  Blackf .  ( Ind.)  440 ;  FairMinks  t^  An- 
did  not  invalidate  the  declaration,  trim,  2  N.  H.  105;  Bishop  7'.  Marshall, 
Boddiet'.  Ely,3Stew.  (Ala.)  182;  Nun-  5  N.  H.  407;  Pike  v.  Madbury,  12  N. 
nellee  v,  Morton,  Cooke  (Tenn.)  21.  H.  262. 

Charges  of  Protest.— A  demand  of  in-  Beference  to  Statute. — In  a  suit  On  a 
terest  in  the  declaration  not  claimed  in  penal  statute  the  declaration  should 
the  writ  is  not  erroneousi  but  charges  specifically  refer  to  the  statute  upon 
of  protest  not  so  demanded  should  not  which  the  right  of  action  is  founded, 
be  averred  in  the  declaration.  Hatcher  Whitecraft  v,  Vandenrer,  12  111.  aj^; 
V.  Lewis.  4  Rand.  ( Va.)  152.  Fenwick  v.  Peart,  liard.  (Ky.)  7;  Mil- 
Credits  Exdaded.— Credits  indorsed  ler  v.  Stoy,  k  N.J.  L.  548';  Cross  v. 
on  a  note  or  bond,  even  when  set  out  tJ.  S.,  i  Gall.  (If.  d«)  '26.  See  also 
on  oyer,  form  no  part  of  the  declara-  Wright  v.  Bennett,  4  111.  258;  Clark  v. 
tion.  Dillard  v.  Noel,  2  Ark.  123.  Li8lx>n,  19  K.  H.  286. 
Wbole  Amount. — In  an  action  of  debt  Statute  and  Ordtaaace. — Where  the 
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IMioloiiiig  Blfl^t  ol  AotiMi. — The  pleader  should,  in  this  connection, 
by  apt,  ponne^ted,  and  substantial  averments,  disclose  the  right  of 
action.  The  pleaiding  must  be  definite  and  pertain,  and  should 
studiously  avoid  all  tendency  towards  looseness  in  presenting  the 
facts  upon  which  the  right  of  recovery  is  sought.^ 

debt  aroe?  out  of  a  violation  of  both  a  Pennsylvania,  —  C|imp    v.    Owego 

penal  statute  and  a  town  b^'-law,  the  Bank,  lo  Watts  (Pa.)  130. 

declaration  should  conclude  with  a  ref-  Vermont, — Durrill  v,  (^avrenct,  10 

crence  to  both.     Stevens  v,  Diinpnd,  6  Vt.  517. 

N.  H.  330;  Rex  V.  Kilderby,  i  Saund.  Virginia,  —  Sims   v,   Alderson,    8 

312  </,  note.  Leigh  (Va.)  479;  Cunningham  V.  Hern - 

Reference  to  Section. — In  an  action  to  don,  2  Call  ( Va.)  530;   Ross  t*.  Milne, 

recover  a  penalty  given  by  statute  for  la  Leigh  (Va.)  204.    Com^re  Hatcher 

violating  a  prohibitory  liquor  law  of  i|  v,  Lewis,  4.  Rand.  ( Va.)  153. 

highly   penal    nature,    it.  is  necessary  England, —  Wiliio|i    v.    Berkley,    1 

for  the  declaration  to  indicate  the  vio-  Plewd.  223 ;  Farley  v,  Briaat,  3  Ad.  & 

lated  section.    Benalleck  v.  People,  31  £1.  839,  30  £.  C.  L.  239. 

Mich.  2pp.  Rront  Vatet  par  Ba^«nlnai.T^ Although 

Aettons  on  lieaaes. — Actions  in  debt  formerly  it  seems  to  have  been  custo- 
for  rent  reserved  by  deed  form  an  ex-  mary,  in  declaring  in  debt  on  a  judg- 
ception  to  the  rule,  and  the  declaration  meat,  to  set  out  all  the  proceedings  of 
need  not  declare  on  the  deed,  for  it  is  the  suit  in  which  it  was  recpvered,  the 
but  the  inducement  to  the  action  and  more  modern  practice  simply  requires 
not  the  very  foundation  thereof.  See««-  a  concise  statement  of  the  reeord,  and 
fra^W  .^,  The  Pleas,  Garvey  t;.  Doby-  generally  concludes  as  in  other  re- 
us, 8  Mo.  213;  Miller  v.  Blow,  68  III.  corded  instrument*  with  the  reference 
304,  holding  a  description  of  tiie  prem-  pront  ^aiet  per  recordum.  i  Chitty 
ises  was  unnecessary  in  the  declaration ;  on  Pleading  (i6^h  Am.  ed.)  385 ;  Green 
Dpivis  i;.  Shoemaker,  I  Rawle  (Pa.)  135.  v.  Ovington,  16  Johns,  (n.  Y.)  55. 
But  see  r<?»/rtf,  Joddrell  V.  Heathcot,  II  Compare  Philbrick  v,  Buxton,  43  N. 
Mod.  258;  Duppa  V.  Mayo,  i  Saund.  H.  462;  Jarman  v,  Windsor,  2  Harr. 
276,  note  (i);  Thursby  v.  Plant,  i  (Del.)  162.  See  also  articles  Bail  and 
Siiaund.  234.  Recoonizance,  vol.  3,  p.  158 ;  Bonds, 

IJse  and  Oeonpatten. — In  an  action  of  vol.  3,  p.  635. 

debt  for  msc  and  occupation  it  is  not  But  where  the  judgment  upon  which 

necessary  to  set  forth  the  premises  or  debt  was  brought,  being  a  foreign  judg* 

the  particvUFS  of  the  demise.     Duppa  ment,  was  deemed  not  truly  a  record, 

V.  MayOyiSaund.  a76a;Kingt;.  f*raser,  the  words  prout  paiet  per  recordum 

6  East  348 ;  Wilkins  v.  Wingate,  6  T.  were  held  to  be  surplusage.     Walter 

R.  6a;  Gray  v.  Johnson,  14  N.  H.  41^  v.  Witter,  Doug.  i. 

Ctoplei  of  Oanae  of  Aotlon. — The  copy  Contra  Fomam  Statatl. — Although 

of  a  note  attached  to  one  of  the  counts  there  is  some  divergence  of  opinion, 

of  a  declaration  forms  no  portiop  there-  the  better  law  seems  to  be  thf  t  the  dec- 

of  and  cannot  be  noticed  on  demurrer,  laration  in  debt  upon  a  penal  statute 

Harlow  v.  Bosw^ell,  15  111.  56;  nor  the  should  conclude  ^'ith  the  wordy  con- 

copy  of  the  judgment  of  which  profert  ira  formam  statuti  or  their  English 

is  made  with  the  declaration,  Deem  v,  equivalent    Lee  v,  Clarke,  J  East  333; 

Crume,  46  111.  69.  9^nnet  v.  Talbot,  5  Mod.  yA\  Cross  v. 

Hero  Mlanomon  do  not  affect  the  val-  U.  S.,  i   Gall.  (U.  S.)   26.     Compare 

idity  of  a  declaration,  as  where  an  agree-  Taylor  t;.  Walpoie,  i  Blackf.  (Ind.)  378. 

ment  was  called  a  **note."    Smith  v.  And  see  Priestman  r.  U.S.,  4DaU.  (U. 

Webb,  16  111.  105.  S.)  28;  Bennet  v.  Talbot,  i  Ld.   Raym. 

i.  Illinois.'^BnLggv,  Chicago,  73  111.  150,  Holt  662,  Salk.  212;   Rex  v.  Wild, 

152.  T.  Raym.  192.     Ci?ji/rtf.  Whitecraft  v. 

New  yersey, — Furman  v,  Parke,  21  Vanderver,  12  111.  235;  Brown  v.  Uoit, 

N.J.  L.  310J  Southard  v,  PoUs,  22  N.  Smith  (N.  H.)  53. 

].  L.  278.  Undo  Aotio  AooroYl^.— Where  the  ob- 

Nevf  York, — ^Thomas  v.  Cameron,  17  ligation  of  payment  arises  from  some 

^Ofid.  (N.  Y.)  59..  matter    dehors  the  instrument    upon 
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Btb0t  udDttiBtt. — In  general,  the  declaration  should  be  in  the  debt 
and  detinet ;  but  upon  the  principle  that  a  man  may  complain  of 
only  a  part  of  his  grievance  and  not  of  the  whole,  the  plaintiff 
may  abridge  his  demand  and  declare  in  the  detinet  only,  instead 
of  the  debt  and  detinet.^ 

d.  The  Breach. — The  declaration  in  the  action  of  debt  must 
negative  absolutely  the  payment  of  the  entire  debt,  and  the  breach 
alleged  must  be  governed  by  the  nature  of  defendant's  obligation. 
It  is  said  to  be  a  general  rule  that  the  breach  should,  where  pos- 
sible, be  assigned  in  the  words  of  the  contract,  or  in  words  coex- 
tensive with  the  import  and  effect  of  it.^ 

which  tult  is  brought,  it  is  necessary  to  Against  Heirs. — It  is  the  onljr  appro- 
show  the  connection  bj  apt  language,  priate  way  against  heirs  on  oblieations 
generaUy  by  the  phrase  '*  wherebj'  an  of  an  ancestor,  but  it  is  not  a  fataidefect 
action  has  accrued,''  etc.  Anonymous,  2  if  the  suit  is  in  the  detinet  alone  after 
Mod.  100;  Payne  t».  Smith,  la  N.  H.  34.  verdict  or  general  demurrer,     i  Chitty 

Substantial  Compliance  with  Rule, —  on  Pleading  (i6th  Am.  ed.)  375;  Bur- 

But  any  language,  though  other  than  land  v.  Tyler,  8  Mod.  356;  Waller  v. 

the    exact    words,    showing  the  con-  Ellis,  2  Munf.  (Va.)  88. 

nection  will  be  sufficient.    Sterling  v.  Against   Personal  BepresentatlTes. — 

Sinnickson,  5  N.  J.  L.  871.  In  suits  in  which  personal  representa- 

Not  Necessary  v/kere  Several  Counts,  tives  are  parties,   the  declaration,  ac- 

—  Where  there  are  several  counts  it  is  cording  to  common  law,  was  properly 

not    necessary   for  each    to    conclude  laid,  not  in  the  debet  and  detinet^  but  in 

unde  actio  accrevit;  it  is   sufficient  if  the  detinet  alone ;  but  while  anciently  it 

this  is  stated  in  conclusion.    Somerville  was  a  fatal  defect  to   lay  it  in  both, 

v.  Grim,  17  W.  Va.  803.  such   is  no  longer  the  case,     i  Chitty 

Indorsement  of  Note. — It  is  neces-  on  Pleading  (i(Sh  Am.  ed.)  374;  Hope 
sary,  in  an  action  of  debt  by  the  in-  v.  Bague,  3  East  2 ;  Jevens  v.  Har- 
dorsee  against  the  maker  of  a  note,  to  ridge,  i  Saund.  i,  note  (i);  Dean  v, 
aver  the  fact  of  indorsement  by  the  Guyse,  i  Saund.  112,  note  (i);  Leathers 
payee  to  the  plaintiff  in  addition  to  v.  M'Glasson,  3  T.  B.  Mon.  (Ky.)  223; 
setting  forth  the  note.  Camp  v.  Owego  Brown  v.  Brown,  10  B.  Mon.  TKy.)  247; 
Bank,  10  Watts  (Pa.)  130;  Hatcher  v.  Southardi;.Potts,22N.  J.  L. 278;  Child- 
Lewis,  4  Rand.  (Va.)  152.  See  also  ress  v.  Emory,  8  Wheat.  (U.  S.)  642. 
Regnault  v.  Hunter,  4  W.  Va.  357;  Compare  McEwen  v,  Joy,  7  Rich.  (S. 
Winfield  v,  Hudson   City,  28  N.  J.  L.  Car.)  33. 

255 ;    article    Nbootiablb    Instru-  But  where  no  part  of  the  cause  of 

MBNTS.  action  accrued    during  the    testator's 

1.  I  Chitty  on  Pleading  (i6th  Am.  life,  the  declaration  is  properly  in  both 
ed.)  374;  woodcock  v,  Morgan,  6  debet  and  detinet^  Thomas  v.  Cam- 
Mod.  yaS\  Bloomfield  v,  Hancock,  i  eron,  17  Wend.  (N.  Y.)59;  Prattle  v, 
Yerg.  (Tenn.)  loi ;  Young  v.  Haw-  King,  i  Mod.  185;  Adams  i*.  Campbell, 
kins,  4  Yerg.  (Tenn.)  171;  Lawrence  4  Vt.  447 ;  as,  for  instance,  where  an  cx- 
V,  DougheriT,  5  Yerg.  (Tenn.)  435 ;  ecutor  has  made  himself  personally  re- 
Hunt  V,  Lyfe,  6  Yerg.  (Tenn.)  412;  sponsible  by  devastavit^  Childress  v. 
Bailey  v.  Beckwith,7  Leigh  (  Va.)  604.  Emory,  8  Wheat.  (U.  S.)  642  ;    SpoU- 

In  Wilson  v,  Hobday,  4  M.  &  S.  120,  wood  v.  Price,  3  Hen.  &  M.  ( Va.)  123; 

which  was  an  action  in  debt  by  the  as-  Wheatly  v.  Lane,  i  Saund.  218. 

signees  of  a  replevin  bond,  brought  in  Foreign  Mdney. — Owing  to  the  uncer- 

the  detinet  only.  Lord   EUenborough,  tainty  of  the  value  of  foreign  money,  a 

C.  J.,  in  holding  the  declaration  good,  declaration  in  debt  thereon  is  properlv 

observed:  **  Upon   the  principle    that  framed  in  the  ^^/in^/ only,  but  this  de- 

a  man  may  complain  of  only  a  part  of  fectwilliie  cured  by  the  Terdict.  Brown 

his  grievance  and  not  of  the  whole,  so  v.  Barry,  3  Dall  (U.  S.)  365. 

these  plaintiffs  might  abridge  their  de-  2.  Clary  v,  Morehouse,  3  Ark.  261 ; 

mand  and  declare  in  the  detinet  only,  Louisiana    Bank    v.   Watson,    4   Ark. 

instead  of  the  debet  and  detinet  J"  518;    Green   v.  Thornton,  7  Ark.  383; 
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e.  The  Demand — ATvrmmt  Unneeawary, — Wherever  the  obligation 
upon  which  suit  is  brought  evidences  an  indebtedness  known  to 
the  defendant,  from  the  nature  of  the  case  it  is  unnecessary  to 
allege  in  the  declaration  that  any  demand  for  payment  was  made 
upon  him.^ 

ATormtnt  JaBamry. — But,  on  the  contrary,  in  all  those  instances 
where  a  demand  in  fact  is  a  prerequisite  to  a  right  of  action,  the 
declaration  must  necessarily  contain  averments  of  demand.* 

/.  Special  Averments. — ^Wherever  any  matter  forming  the 
gravamen  of  the  right  of  recovery  cannot  be  clearly  set  forth 
under  the  general  averments,  it  should  be  specially  pleaded  by 
appropriate  counts  and  allegations.^     But  it  is  well  settled  that 

St  Louis,  etc.,  R.  Co.  v.  Miller,  43  111.  2.  Bucklejr  v.  Thomas,  Plowd.   118, 

199;  Fenwick  v.  Peart,    Hard.  (Ky.)  See,  for  a  full  discussion  of  this  subject 

7;  Simmons  v,  Trumbo,  9  W.  Va.  358;  article  Conditions  Prbcbdbnt,  yoI. 

Stibbs  V,  Clough,  i  Stra.  327 ;  Baldwin  4,  p.  626. 

v»  Church,  10  Mod.  324.  Cured  by  Verdlot. — A  declaration  in 

Aastgnmeiit  of  Breaohei  in  Debt  upon  debt,  for  goods  sold  and  delivered,  is 

Bonds. — See   article  Bonds,  vol.  3,  p.  good  after  verdict,  although  the  words 

635.  ^  at  defendants'  special  instance  and  re- 

Aggregate  Amount. — Whereadeclara-  quest"  are  omitted.    Durrill  v.  Law- 

tion  in  debt  on  a  decree    contained  rence,  10  Vt.  517. 

several  counts,  and  each  count  declared  Forfeltiires   in   Lsuss.— A    demand 

for  a  portion  of  the  whole  decree,  it  being  essential  before  a   forfeiture  in 

was  held  to  be   erroneous,  the  court  leases  giving  a  penalty  as  well    as    a 

saving  it  "  ought  to  have  been  on  the  reentry  for  the  breach  of  a  condition, 

whole  decree,  and  the  breach  assigned  a  declaration  for  the  recovery  thereof 

in  the  nonpayment  of  the  aggregate  must   allege    the  demand.    Chapman 

amount"    Van  Buskirk  v.  Mulock,  18  v.  Wright,    20    111.    120;    Steward  v. 

N.  }.  L.  184;  Somerville  v.  Grim,  17  Allen,  2  Mod.  364. 

W.  Va.  803.  8.  Tabor  v.    Jameson,    5  Mo.  494 ; 

Braaoli   of  AltsmatlTS    Payments. —  Dyer  v.  Sublette,  6  Mo.  14. 

Where  a  note  is  payable  alternatively  Prersqvlstts  Statutory  Conditions. — 

in  money  or  something  else,  on  de-  Where  debt  is  brought  for  the  penalty 

mand,  a  declaration  thereon  need  not  of  a  statute  which  defines,  by  express 

aver  a  breach  of  the  latter.     Henry  v,  provision,  the  plaintiff's  right  to  sue. 

Gamble,  Minor  (Ala.)  15 ;  Gregory  v,  this  provision  must  be  specially  alleged 

Bewly,  c  Ark.  318;  Barry  v.  Alsbury,  in  the  declaration.    Wright  v.  Bennett, 

Litt.  Set.  Cas.  (Ky.)  149.  4  III.  258;  Whitecraft  v.  Vanderver,  12 

Contra  as  to  Notes  Payable  in  Mimey  111.  235 ;  Abney  v.  Austin,  6  111.  App.  49; 

or   Banknotes. — Campbell    v,  Weister,  Genung    v,   Vigo  County,    5    Blackf. 

I   Litt.  (Ky.)  30;  Mitchell  v.  Waring,  (Ind.)  440;  Bess  v.  Shepherd,  2  Bibb 

4  J.  J.  Marsh.  (Ky.)  333.  (Ky.)    225;    Reed    r/.    Davis,  8  Pick. 

Snperflnons  Allegations  in  Brsaeli. —  (^Ias8.)  514;  Benalleck  v.  People,  31 

The  mere  fact  that  the  breach  is  too  Mich.  200;  Bishop  v.  Marshall,  5  N. 

widely  stated,  as  where  it  concludes  that  H.  407.     Compare  Prior  v.  Lucas,  3 

the  money  had  not  been  paid  the  plaih-  Bibb  (Ky.)  96    (holding,  however,  in 

tiffs  **  nor  to  any  other  person  whom  so-  this  case,  that  the  action  qui  tarn  and 

ever,'*    forms    no   material    objection,  not  debt  was   appropriate).    But   see 

Pike  V,  Fraser,  17  Ark.  597.  Bragg  v.  Chicago,  73  111.  15a. 

1.  Calvert  v.  Marlow,  18  Ala.  67;  Bxceptions    of    Liability    in    Ptnal 

Kellogg  V.  Union  Co.,  13  Conn.  7.  Statutes. — When  an  action  is  given  by 

Note  Payable  on  Demand.  —  Where  statute  which  contains  an  exception  in 

the  contract  sued  on   Is  itself  payable  the  same  clause  which  gives  the  right 

on   demand,  averments  of  demand  are  of  action,  the  plaintiff  must  negative 

unnecessary.     Leathers  v.  M'Glasson,  such    exception     in     his   declaration. 

3  T.  B.  Mon.  (Ky.)  333.  Whitecraft  v.  Vanderver,  12  111.  335. 
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the  special  averments  in  the  declaiatioa  need  not  transcend  in 
detail  the  requirements  of  the  statute  or  instrument  governing  the 
right  of  recovery.^ 

jnriidlctionsl    Faeta — Jndgmanta    of  ment,  and  the  fact  that  the  propertj 

Btaord. — In  declaring  in  debt  upon  a  was  there  ako.    People  v-  Dsvuit  112 

judgment  of  record,  foreign  or  domes-  IIU  373. 

tic, It  is  not  necessary  to  aver  that  the  Seino^  Belra. — In  declaring  against 

court  passing  the  same  was  clothed  the  heir  of  an  heir  upon  the  obligation 

with  jurisdic3on.    Everj  preaunipUoo  of  an  anceetor*  he  should  be  charged 

of  law  is  intended  in  it9  favor.     Wil-  as  the  "heir  of  the  heir  of  the  obligor/' 

Hams  V.Jones,  13  M.  &  W.  638;  Wil-  or  as  the  ''heir  of  the  obligor"  with  a 

liams  V.  Preston,  3  J.  J.  Marsh.  (K^.)  videlicet  setting    forth  the    interven- 

600 ;  Pennington  v.  Gibson,  16  How.  ing  descent.    Waller  v.  EUi^  a  Huol. 

( U.  S.)  65.  Compare  Dubois  v.  Dubois,  ( Va.)  88. 

6Cow.(N.Y.)  494,  where  the  objection  Ftand    in  /ictions  of  debt,  as  in  all 

was  raised  below  that  the  judgment  of  other  actions,  must  be  special^  pleaded 

the  eurrogate  on  which  the  action  was  if  relied  on.    CUrk  v.  Partridge,  t  Pa. 

brought  was  not  averred  to  have  been  St.  13.    See  hearing  of  same  ease  on 

made  with  jurisdiction,  which  point  writ  of  error»  a  second  time,  in  4.  Pa. 

does  not  seem  to  have  been  specifically  St.  166. 

adjudicated  bj  the  appellate  court,  but  ^t"^"*!*    IKftseeeemy.-— A    deelara- 

was  not  allowed  below ;  the  appeal  was  tion  in  debt  on  a  judgment  need  not 

decided  upon  another  point;  Lacasev.  aver  any  special  reasons  why  the  ac* 

State,  Add.  ( Pa.)  59.  See  also  Webb  v,  tion  is   brought,  Sterne  v.  Spalding, 

Gamer,  4  Mo.  10.  Kirby  (Conn.)  177;  Denison  v.   Wil- 

IMgnente  Vol  ef  Beoerd.<:^But  the  Hams,  4  Coui.  403 ;  or  that  the  judg- 

opposite  rule  applies  to  suits  on  judg-  ment  is  a  just  one,   St   Louis,  etc.,  K. 

ments  of  inferior  courts,  and  ail  juris*  Co.   v.   Miller,   43  lU.   199;  see    also 

dictionai  facts  must  be  distinctly  set  Wallcer  v.  Witter,  Doug,  i, 

forth.     Spooner  v.  Warner,  3  111.  App.  1.  Alahama.'^Qt^^n    v,    Foley,    3 

340.     9ut  see  Hubbard  v.  Dayis,  i  Aik.  Stew.  &  P.  (Ala.)  441. 

( Vt.)  396.  Illimois.-^St  Louis,  etc.,  R.  Co.  v. 

Judgment  Uniatisfled.— It  is  not  neces-  Miller,  43  111.  199. 

sary  to  allege,  in  declaring  on  a  judg-  Maine. — Frost  v.  Rowse,  a  Me.  13a 

ment,  that  it  is  still  unsatisiied  on  the  J/f!cie«r«.r^Hutchison  v.  Patrick,  3 

records.    Jeffrey  v.  Blue- Hill  Turnpike  Mo.  65;  Lee  v.  Hunt,  6  Mo.  163  (re- 

Corp.,  10  Mass.  368.     Contra^  Dewey  versing  Tabor    v.    Jameson,    5    Ma 

V.  Bradbury,  3  Tyl,  ( Vt.)  301.  494) ;  Harvey  «.  Renfro,  7  Mo,  187. 

Acreement  oT  ■nhmleilen.-^In  debt  on  New  HampsAire.-^Pike  v,  Jenkins, 

awards  it  is  sufficient  to  allege  that  the  13  N.  H.  355. 

parties    submitted    to  abide    thereby.  AT^ti/ ^^ri^^y.^^North  River  Meadow, 

Shockey  v.  Glasford,  6  Dana  (Ky.)  9.  etc.,  Co.  v.  Christ  Church,  33  N.  J. 

Aeki^Qwledgment  ef  BarreA  Dfi^.-^  L.  434. 
Where  a  plaintiff  relies  on  the  fact  that  United  States.-^^ros^  v.  U.  S.,  i 
the  sum  for  which  he  sues  in  debt,  al-  Gall.  (U.  S.)  36;  Childress  v.  Bmory,  8 
though  barred  by  limitations,  has  been  Wheat.  (U.  S.)  643. 
acknowledged  by  a  new  promise,  he  Allsgelioni  of  Vlaf.  -^Where  a  dec- 
must  aver  that  iact  by  a  special  count,  laration  sets  forth  an  acknowledged 
Butcher  v.  Hixton,  4  Leigh  (Va.)  519.  obligation,  a  mere  failure  to  allege  the 
Compare  Dusenbury  v,  Hoyt,  14  Abb.  time  when  due  will  not  vitiate  it 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  133.  Payne  v.  Matto«,  i  Bibb  (Ky.)    164; 

■peolallntezeel^^when  a  special  rate  Thompson     v.      French,     10    Yerg. 

of  interest  ia  claimed  upon  debt  on  a  (Tenn.)  453. 

foreign  judgment,  it  must  be  specially  Time  in    Stai»tes»-^A  similar  rufe 

pleaded  and  proven  to  be  recovered,  was  held  applicable  to  the  aHq^^ation 

Deem  v.  Crume,  46  III.  69.  of  time  where  a  statute  limited  the  time 

AUegaftlonsef  fttaa. — In  suits  for  taxes  within  which  an  action  for  the  penalty 

on    personalty,    the  declaration    must  for  its  infringement  could  be  brought 

clearly    set  forth  and  show  the   resi-  Fowier  v.  Tuttie,  24  N.  H.  9. 

dence  of  defendant  at  place  of  assess-  Time  in  Leases,-^ln  a  deckralioii  IB 
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g.  jQiNPifR  OF  CQUNT8.--ThQ  longdiUbUfth^ci  rule  af  common^ 
law  pleading  ths^t  a<:tion«  c^n  b^  joined  in  wbi<;h  the  Mmfi  plM 
can  be  plcsadec}.  and  the  9ain9  judemont  rendered,  is  applicable  to 
the  joinder  of  counts  in  debt,  in  which  action  counts  on  all  the 
various  forma  o{  obligation  under  which  it  is  brought  may  be 
united  in  one  suit.^ 

h.  The  Damages.-^As  debt  lies  not  for  damages  as  9uch,  but 
for  the  detention  of  the  debt  due,  only  nominal  damages  need  be 
claimed.* 

3.  Profert  and  Oyer. — Formerly  a  declaration  in  debt  upon  a 

sealed  instrument  was  substantially  defective  which  failed  to  make 

debt  to  reeover  rent  under  a  demise,  1.  Henrj  v.  Gamble,   Minor  (Ala.) 

tlifi  tiipc  whee  tbe  money  became  due  15;  Sterling  o.  Sinnickson,  5  N.J.  L. 

is  a  material   allegation.   Johnson  v,  871. 

Gibson,  i  El.  &  Bl.  415.  73  t-  C  h-  4Z5»  It  was  beW  in  Kentucky  that  a  igint 

Place  o(  Paymenl. — A  declaration  in  action  In  debt  against  drawer  and  in- 

debt,  upon  a  note  made  payable  at  a  dorser  is  statutory  and  must  therefore 

particular  bank,  is  npt  defective  it  i%  be  laid  for  the  d«Dt,  interest,  and  costs 

fails   to  allege  the  place  of  payment,  of  protest.     Noel  v.  State  Bank,  7  T. 

Barrett  v.  Wills,  4  I^eigh  (Va.)  iia.  B,  Mo».  (Ky  )  400. 

Protest. — In  the  absence  of  an/  vxoyf-  Costs  on  Jadgmaatpebt. — In  declaring 

ing  on  the  iw^%  of  th$  declaration,  of  on   a  judgment  In  del^t  the  costs  aj- 

dishonor,  it  Is   not    necessary    for  a  judged  thereon  need  opt  be  set  out  as 

declaration  in  debt  on  a  negotiable  in-  d^bt  in   numero^  but  the  declaration 

strumant  drawn  in  the  United  Statas  may  he  laid  in  asuni  sufficient  to  cover 

and  payable  iji    Qurop^  to    allege  a  the  sama*  Shelton  v.  Clark,  7  Ark.  194. 

protest   thereof.    Brown  v.  Barry,  3  Piuna^^'  oa  JndgiUfnt  Daht. — Where 

Dall.  (U.  S.)  365.  a  judgzpent  is  rendered  for  the  debt 

1.  See  article  AcTiOifStVol  i,p«i63.  and  Uie  damages,   in  a  suit  in   debt 

^/aAama.«— Spence  T'.  Thop9pson,  i|  thereon  the    declaration    should    not 

Als^  746 ;  Barclay  v.  Moore,  17  Ala,  O34..  unite  tha  said  damages  in  claitping  the 

/»^x*a«<i.— rFarnhaip  t;,  nay,  3  Blackr.  debt     Keipp    v,   Mundell,  9     Heigh 

(Ind.)  167.  (Va.)  W. 

A'en/tfcii'v.-^Patterson v. Chalmers, 7      tfot  9nror  to  PavajaA— It  is  not  a 

B.  Mon.  (Ky.)  595.  cause  of  error  simply  to  demand  dam- 

Main9^ — be    rroui^  v.  Sargent*  70  ages  which  are  not  recoverable^    Dowd 

Me.  266.  v.  Sea  well,  3  Dfv.  (N.  Car.);35. 

Mas3ackusetU,'^^Xt^\^)^  v.  First  CoP-  U^ftaUn^A^.  —  In  debt    on    a   note, 

gregational    Meetinghouse,     8     Fiqk.  which  is  payable    in  instalnients,   the 

(Mass.)  178;  Van  Deusen  V.  Blum,   |3  declaration  should  only  ba  laid  for  the 

Pick.  (Mass.)  239.  amount  that  is  du^.    Xshford  v.  Hand, 

Missouri. —Jones  v.  Cox,  7  Mo.  173,  Andr.  37Q.   See  su^ra,  II.   W^en   the 

New  Hampshire. — Gray  ti,  Johnson?  Action  Lies, 

14  N.  H.  414.  4t  QominoQ  lofm  any  claim  of  dam- 

Nevj  Tork. — Union  Cotton  Manu-  ages    seen^s    to    have    been    unneces- 

factory  t/,ljobdell,  13 Johns.  (N.Y.)^62,  sary.    Henry  v.  Gamble,  Minor  (Ala.) 

Virginia, — ]^ib  v.  Plndall,    5  Lfigh  15;  Stephens  v. White,2  Wash.(Va.)  203, 

(Va.)  109.  AdDajnnmn- — A  declaration  intended 

We;st      Virginia.  -«-  Somerville     v.  to  be  in  debt,  but  drawn  in  the  form  of 

Grim,  17  W.  va.  803.  scire  facias,  and  concluding  with  an  ad 

pebl  and  DatlAtia. — As  originally,  the  damnum^   is    substantially    defective, 

action  of  detinue  beiqg    notjiiQg  more  State  ^'<  Folsom,  26  Me-  aoQ, 

than  an  action  of  debt  in  the  deiinet.  It  Damagea    SuppUe4    l>7    ^a    W^t. — 

has  been  held  that  counts  on  these  two  Damages  omitted    in  the  declaration 

actions  may  be  joined  in  one  suit,  Cal-  may  be  supplied  by  the  writ.     Henry 

vert  V.  Marlow,  i8  Ala,  67;  Cory  v.  v.  Gamble,  Minor  (AlaO  ?5  ;  Childress 

Lithebye*  a  Saund.  X17  b,  v.  Emory,  3  Wheat  (U.  SO  ^. 
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profert  of  the  said  instrument,  but  this  technical  requirement  has 
been  made  largely  unnecessary  by  statute ;  the  defendant  is  still, 
however,  always  entitled  to  have  oyer  thereof  upon  application.^ 

4.  Partiet-'naiAtUb. — As  in  other  actions  ex  contraciUy  so  in  the 
action  of  debt,  the  general  rule  prevails  that  the  suit  must  be 
brought  in  the  name  of  the  party  in  whom  is  vested  the  legal 
interest  in  the  contract  and  cause  of  action.* 

BaflBndaati. — It  is  axiomatic  that  only  those  persons  should  be 
made  parties  defendant  to  the  action  who  are  legally  bound  to 
pay  the  debt  alleged  to  be  due.^ 

5.  The  Pleas— a.  On  Simple  Contracts— (i)  NU  Debet. — In 
debt  upon  all  forms  of  simple  contract,  the  general  issue  is  nil 
debet ^  undei:  which  plea,  ordinarily,  any  matter  which  shows  that 
nothing  is  due,  or  any  defenses  in  dischai^  of  the  debt,  may  be 
given  in  evidence.* 

(2)  Nunquam  Indebitatus. — ^This  plea,  although  perhaps  not  as 
common  as  nil  debet,  is  to  the  action  of  debt  practically  what  the 
plea  of  nan  assumpsit  is  to  the  action  of  assumpsit.^ 

1.  See  articles  Propbrt  and  Oybr  ;    thereof  in  manner  and  form,"  etc.,  be- 
and  Bonds,  vol.  3,  p.  635.  ing  the  same  in  significance,  were  held 

2.  See  article  Parties.  good.  Miller  v.  Blow,  68  111.  304.  But 
8.  See  article  Parties.  see  Van  Vechten  v.  Cowell,  i  Hill  (N. 
4.  In   England  —  By    the    Pleading    Y.)  203. 

Rules  of  Hil.  T.,  4  W.  4,  the  plea  of  Payment  maj  be  given  in  evidence 

nil  debet  was  abolished,     i  Chittj   on  under    the    general   issue  or    pleaded 

Pleading    (i6th     Am.     ed.),    p.     511,  specially.      Craig  v.  Whips,   i    Dana 

note  b;  Trowbridge  v.  Pitcher,  4  Ark.  <Ky.)  375. 

157;  McConnell  v.  State  Bank,  6  Ark.  Accord  and   Batlafaotlon   cannot  be 

250;  Norris    v,  Kellogg,  7  Ark.    iia;  given   in  evidence   under  plea  of    nil 

Merriweather   v.  Gregory,  ^    III.  50;  debet  in  debt  on  simple  contract;  to  be 

McGavock     v.     Purjear,    o    Coldw.  available  it  must  be  specially  pleaded. 

(Tenn.)  34;  Carson  v.  Hood,  4  DaU.  M'Guire  v.  Gadsby,  3  Call  (Va.)  334. 

(U.  S.)   108;  Pant  v.  Miller,  17  Gratt.         OathtoFlM "RyhisAxiXein  Arkansas, 

( Va.)  47.     See  also  Wooster  v,  Clarke,  in  suits  of  debt  on  promissory  notes,  in 

2  Ark.  1 01.  order  to  raise  the  question  of  valid  ex- 

Action  upon  Bonds. — As  to   plea   of  ecution  and  consideration,  it  was  essen- 

nil  debet  in  actions  upon  bonds,  see  tial  to  swear  to  the  plea  of  nil  debet^ 

article  Bonds,  vol.  3,  p.  664.  Trowbridge  v.  Pitcher,   4    Ark.    157; 

FrlYdons     Objections,   when     raised  Ferguson  v.  State  Bank,  8  Ark.  416; 

under  a  plea  of  nil  debet j  are  to  be  dis-  State  Bank  v.  Ward,  8  Ark.  506;  State 

regarded,  as  where,  under  this  plea  in  a  Bank  zk  Kerby,  9  Ark.  345;  Richardson 

suit  upon   a  promissory   note  made  a  v.  Comstock,   21    Ark.  69;  unless  the 

part  of  the  declaration  on  oyer,  objec-  note  is  alleged  to  be  lost  and  destroyed, 

tion  was  made  **  that  the  H.  E.  K.  who  Norris  v.  Kellogg,  7  Ark.  112.  Compare 

signed  the  note  is  not  the  H.  E.  K.  de>  Brooks  v.  Fassett,  19  Ark.  666.    See 

fendant"  and  that  the  "*  P  before  the  also  Seveir    v,  Wilson,  8   Ark.    496; 

word    *  promise'   had    been    omitted.**  Fowler  v.  Bender,  18  Ark.  262. 

Hezekiah  V.  Montross,  21  Ark.  454.  6.  i  Chitty  on  Pleading  (i6th   Am. 

tnformalltios. — Modern  pleading  ab-  ed.),  p.  511;  Henry  v.    Earl,  8   M.  & 

hors  technicalities,  and  rules  requiring  W.  228;  Wills  v.  Langridge,  5   Ad.  & 

pleading  to  be  in  form  do  not  demand  El.  383,  31   E.  C.   L.  362 ;  Johnson  v. 

that  it  follow  exact  precedent ;  thus,  Gibson,  i  El.   &  Bl.  415,  72  E.  C.  L. 

in  a  plea  of  nil  debet,  the  words  **was  not  41 5.     As  to  the  use  of  this  plea  in  debt 

indebted   in  manner  and   form,"  etc.,  on  bonds,  see  article  Bonds,  vol.  3,  p. 

instead  of  "  does  not  owe  the  said  sum  662. 

of  money  above  demanded,  or  any  part  Hon  Assnmpitt  to  an  action  in  debt 
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(3)  P^yf*tent. — ^A  special  plea  of  payment  is  appropriate  in  debt 
on  simple  contracts.^ 

(4)  Limitations. — If  the  bar  of  the  statute  of  limitations  is  relied 
upon  in  suits  in  debt  on  simple  contracts,  it  cannot,  ordinarily,  be 
given  in  evidence  under  the  general  issue,  but  should  be  specially 
pleaded.* 

(5^  No  Consideration. — A  special  plea  that  there  was  no  consid< 
eration,  or  that  it  has  failed,  is  available  in  actions  of  debt  upon 
such  contracts  as  require  an  allegation  of  consideration  in  the 
declaration.* 

b.  On  Specialties — (i)  Non  est  Factum. — In  actions  of  debt  on 
specialties,  non  est  factum  is  the  general  issue,  but  under  this  plea 

is  a  bad  plea.     Harlow  v.  Boswell,  15  did  not  come  within  the  provisions  of  a 

111.  56;  Lancaster  v.  Lancaster,  39  III.  local    statute    applicable    to    actions 

App.  510;  Hoover  v.  Ilajs,  5  Mo.  125;  **  grounded  on  any  lending  or  contract 

Van  Vechtcn  v.  Cowell,  i  Hill  ( N.  Y .)  not  under  seal."  Wilson  v.  Towle,  19  N. 

203.  H.  244i  Sanborn  v.  Sanborn,  cited  in 

Hon  6«l  Faetnm  is  a  nullity  in  suits  19  N.  H.  246. 

in  debt  on  simple   contract.    Gebhart  8.  Poole  v,  Vanlandingham,  i  III.  47. 

V.  Francis,  32  Pa.  St.  78.  As  to  plea  of  no  consideration  gener- 

1.  Norris  v.   Kellogg,  7    Ark.  112;  ally,  in  actions  «x  r^n/rac/isr,  see  article 

Sheldon  v,  Clipsham,  T.   Raym.  449.  Contracts,  vol.  4,  p.  944  et  seq. 

As  to  plea  of  payment  generally,  see  Biilta  on  PromlBsory  Notaa. — But  want 

article  Payment.  of  consideration  may  be  given  in  evi- 

In  Virginia,  a  plea  of  payment  held  dence  under  the  general  issue  plea  of 

tantamount  to  the  general  issue.    Hen-  nil  debet  in  a    suit   on   a   promissory 

derson  t;.  Southall,   4  Call  (Va.)37i.  note.     Fant  v.  Miller,  17  Gratt.  (Va.) 

See  also  Jackson  v.  Webster,  6  Munf.  47;  see  also  article  Negotiable  In- 

(Va.)    462.  STRUMENTS. 

Payment  wltliont  Acanittance. — At  Onna  Probandl. — Under  the  special 
common  law  a  plea  of  payment  must  plea  of  failure  of  consideration,  or  no 
show  an  acquittance  to  be  valid,  other-  consideration,  to  suits  in  debt  on  prom- 
wise  it  will  be  demurrable.  Colbrook  issorv  notes,  the  burden  of  proof  is  on 
V.  Forster,  Cro.  Eliz.  884.  the  defendant.    Gage  v.  Melton,  i  Ark. 

Partial    Pasrment    will    not    support  224;    Greer    v,    George,  8    Ark.  131. 

a  plea  of  payment.  Baldwin  v.  Church,  Contra^    Poole   v.  Vanlandingham,  i 

10  Mod.  324.    Compare  Henry  v.  Earl,  111.  47. 

8  M.  &  W.  228 ;  Bailey  v.  Sweeting,  12  A  special  plea  of  payment,  in  suits 

M.  &  W.  616;  Lowe  V.  Steele,  15  M.  &  on   simple    contracts,   also    shifts  the 

W.  380;  THston  V.  Barrington,  16  M.  &  burden  upon  the  defendant.    Gebhart 

W.  61.  V.  Francis,  32  Pa.  St.  78. 

Statnto  Bxtondod  against  Testator. —  Ceyenant  Not  to  8ne. — A  covenant  by 

Where  an  executor  is  sued  on  a  debt  which  one  undertakes  not  to  sue  for  a 

he  may  specially   plead  in  bar  of  the  time  limited  to  recover  a  sum  due  on 

action  a  statute  extended  against  his  simple  contract,  cannot  be  pleaded  in 

testator.     Barker  v.  "Dye,  3  Lev.  269.  bar  in  suit  thereon  in  debt.    Thimbleby 

S.  Smart    v.  Baugh,    3  J.  J.  Marsh,  v.  Barron,  3  M.  &  W.  210. 

(Ky.)  ^63.    Compare  the  reasoning  of  Non  est  Faotnm. — This  plea,  although 

Holt,  J.,  in  Draper  v.  Glassop,  i   Ld.  generally     appropriate     to     debt     on 

Raym.  153.  As  to  plea  of  statute  of  limi-  specialties,  is  also  pleadable  in  bar  in 

tations  generally,  see  article  Limita-  suits  in  that  action  upon  simple  con- 

TICKS,  Statutes  of.  tracts  in   writing,  such  as  negotiable 

In  New  HampsMre. — In  an  action  of  instruments,  to  which,  the  considera- 

debt  to  recover  from  the  devisee  a  cer-  tion  being  implied,  some  of  the  dignity 

tain  money  charge  upon  the  land,  it  of  sealed  instruments  attaches.     Fergu- 

was  held  that   the  statute  of   limita-  son  v.  State  Bank,  11  Ark.  5x2;  Brad- 

tions  could  not  be  pleaded,  as  the  same  ford  v.  Ross,  3  Bibb  (Ky.)  338. 
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the  fact  of  tho  execution  of  the  deed  i^  the  only  thing  treveraod.^ 
(2)  Nil  Debet. — Ordinarily,  nil  debet  is  a  bad  plea  to  debt  on  a 
specialty.^  But  a  material  distinction  was  drawn  between  cases 
in  which  the  specialty  is  the  vtry  foundation  of  the  action,  and 
those  cases  in  which  such  specialty  is  only  the  inducement  to  the 
action,  and  matter  of  fact  its  foundation,  for  in  the  latter,  notice* 
aUy  se  in  suits  for  rent  under  leases,  nil  eUbei  was  the  proper 
plea  • 


1.  I  Chlttj  on  Pleading  (i6th  Aqi.  Englqnd. —  Mildma^     v.    Sqi^lth,  2 

e4.)>  p^  511.     Se«  1U99  arttele  Bonds,  Saunl.  344;    Robinson  v,   Beilbj,    7 

vol.  3,  p.  663;  Chambers  v>  Ganges,  3  Mod.  337;  Warren  v,  C^os^  a  Ld. 

Greene  (Iowa)  320;  English  v.  Jersey  Ravm.  1500. 

City,  42  N.  J.  L.  275 ;  Lancashire  Ins.  See  also  article  Bonds,  vol.  3,  p.  664. 

Co,  r.  Nill,  U4  Fa.  $t  343.  9.  Warren  v,  CQi^settf  2  L^.   Ravm. 

AwUfflim^iit    of   SaalMl    Hota.  —  The  xcop;  Dartmputh  College  7'.  Clougn.$ 

igU^fiW  non  est  factum ^xn^n  action  of  W.  H.  22;    Gate$  v,  Wheeler,  2  Hill 

d^bt  pn  a  i^aleo  nota  which  ha§  been  (N.  Y.)  232;   Davi^  v.  ShQemaker,  i 

assigned,  dpe9    not    pvit  \n  \%&\x^    th^  Rawie  (Pa.)  135. 

assignment^and  proof  thereof  by  plain-  Thi^re  are  quite  a  n^ipber  gf  ca^es 

tiff  is  therefore  \inni^ce94ar>'.     Ison   v.  settling  (his  questipn  as  stati^d  in  Uie 

IsoHy  6  Rich.  (S.  Car.)3$o.  text,  but  as  the  instances  are  in  roost 

FlUlur^  Of   Ck^iuldarwoa. — Under  a  cases  actions  of  debt  on  bonda,  refer- 

plea  of  non  est  factum  ip  debt  gn  a  enc^  is  here  given  to  the  article  60 NPS, 

sealed  note,  evidanc^  oi  failurt^  of  cpn-  vol.  3^  p.  (£\.     See  also  i  Chitty  on 

sideration  cannot  be  introduc^ed  unlest  Pleading  (i6th  Am.  ed,),  a.  51  x. 

defendant  gives  notice  to  plaintiff  of  TJf»tm|lj;»;»    may   be  given    in   evi- 

the  fact  as  a  defen9e>      aollingfe)*  v.  dence  under  a  plea  of   vif   debet   in 

Thurston,    2    Mill    Con^t    (S.    Car.)  an  action  of  debt  for  rent    Davis  r. 

447.  Shoemaker,  i  RawIe  (Fa.)  135. 

Want  of  Consideration. — |n   actions  In  New  Eampslilre. — In  an  action  of 

on  specialties    the    defendant   cannot  debt,   to   recover    a    charge    pn  land 

pleao  %  special  plea  amounting  to  a  against    the  deviaee,  it  W93  held  that 

want   of    consideration.      Wyche    v,  inasmuch    as    said    charge    w99     not 

MackUn,  2  Rand.  (Va.)  426.  '^grounded  on  any  liending  or  contract 

Ueyiry. — A  plea  gf  usury  to  a  sealed  not  under  seal "  ii»  i^hich,  dv  the  Act  of 

note  must  answer  the  whole  claim  in  June  30, 18,35,  the  statyte  01  limitatiofis 

the  declaration*     Nichols  v.  Stewart,  was  a  proper  defenise,  that  statute  could 

21  111.  106.  not  bp  pleaded.    Wilson  'V-  Towle^  19 

•flt-Of— A  plea  of  set-off  by  the  4e-  N.  H-  244. 

fendant,  of  a  debt  which  fs  due  in  a  KoUco  of  9Q|^pajr]90X)^$.-^l9  a  suit  in 

diff^r#nt  cap^cihr,  will  be  held  bad  on  debt  against  the  assigngr  gf  a  sealed 

demurrer.      M'Kinoey  v.   Bellows,  3  note  a  special  plea  that  there   was  no 

Blackf.  (Ind-)  31-  ngtice  giv^tn  defend^in^  gf  r^A^/s^I  to 

3.  Indiana.— -Smith    v.   Stew^trt,    6  pay  was  held  bad  on  demurrer*    Bay 

Blackf.  (Ind.)  162.  ley  v.  Hazard,  3  Yerg.  (Tenn,)  487- 

Missouri.  —  Boynton  v.  Reynolds,  3  ||i  Te^JieeBfO.— The  provisjgns  of  th^ 

Mo-'  79^  Act  of  1807,  c.  95i  ^PPly  ^  snits  i^  debt 

New  Jersey, — English  v.  Jersey  City,  on  property  contracts,  and  it  is,  therc- 

43  N.  J.  \j,  275.  fore,  necessary,  \i  defendant  relies  oo 

Pennsylvania, 's-BrQwn  v.   Dough-  failure  to  giv^   notice  gf  the  time  and 

erty,  34  I^reg.  Int.  (Pa.)  248;  White  v.  place  of  £liv<^y   gf   the    gopds    cgn- 

Blair,  1 1^^.  S^  Ins.  Rep.  (Pa.)  85;  Com.  tractec}  for,  to  specially  ple^  th%t  4e- 

V,  Rus^el.  14  W.  N.  C.  (Pa.)  228.  Com-  fense.     Crockett    v.  Mioore^  3  Sn/aed 

fare  Brub^ker  v.  Taylor,  76  Pa.  St.  83,  (Tenn.)  14$. 

Tennessee,  —  Bay»ey  v.   Hazard,    3  Con4i|il9M    PertbrflHQ*-  -^  A  pl^  Q^ 

Yerg.  (TeonO  487.  cgndUions  perfgrmet^  tg  a  suit  }n  <lebt 

United  States, — Sneed  v,  Wisteo  8  o.i)  a  speci^ty,  is  ei^uivale^t  to  a  p)ea  oi 

Wheat  (U.  S.)  6^.  M.yn^ejgit  md  is  practically  thff  gen$r»l 
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f.  On  Records— (i)  M//  Tiel  Record.— Tht  more  usual  and 
general  issue  plea  in  the  c^se  of  suits  on  records  or  judgments  i& 
nul  tiel  record,  by  which  the  issue  raised  and  determinable  is 
simply  the  ekistence  of  the  record  as  alleged.^ 

(2)  Nit  Debet. — Wherever  the  record  sued  on  does  not,  of  Itself, 
import  absolute  verity,  as  was  the  opinion  for  a  long  time  held 
with  reference  to  the  judgments  of  the  courts  of  other  states  than 
where  suit  was  brought,  tne  plea  of  nil  debet  has  been  considered 
appropriate  to  raise  the  issue  of  jurisdiction  in  the  court  pronounc- 
ing judgment*^  But  the  more  recent  adjudications  in  this  country, 

issue.      HAmmitt    v,    BuUett,    1    Call  tiet  record  questions  of  varikdce    be- 

(Va.)  567.  tweeil  the  Judgment  declared  upon  and 

1.  I   dhitty  on  Pleading  (i 6th  Am.  the  declaration  are  properly  raised  and 

ed.),  p.  512*  such    variances    are    generally     fatal. 

Alabifita.  —  Hardwick  t;.    Kin|;,    t  CatdweU  v.  Bell,  3  Ark.  419:  Shelton 

Stew.  (Ala.)  312;  Hunt  v.  Mayfleld,  2  v,  Clark,  7  Ark.  194;   Smith  v.  Drew, 

Stew.  (Ala.)  124.  5   Mass.  514.     Compare  Hutchison  z>. 

Illinois. — Pearl  v,  Wellman,  8   III.  PatHck,  3  Mo.  65.    See  also  Kennedy 

3ti  •  Warren  t;.  McCarthy,  25  111.  9j.  v,  Dehoon,  2  Treadw.  Const.  (S.  Car.) 

Kentucky, — Williams  v.  PreStort,  3  J.  617. 

J.  Marsh.  (Rv.)  600.  UUtttL^tloli  ag&lAst  ForelCA  Jtedfttient. 

Maine. — McKim  f.  Odom,  t2  Me.94.  — Under  a  plea  of    nul  tiel  record  to 

Massachusetts. — Hall  v.  Williams,  6  debt  on  a  judgment  recovered  in  an- 

Plck.  (Mass.)  232.  other  state,  defendant  can  produce  in 

N'ew  Hampshire.-^ Wbur  v.  Abbott,  evidence  the  record  of  injunction  pro- 

59  N.  H.  132.  ceedings  in  said  state  staying  further 

New  Jeirsey. — Douglass  v.  Steward,  action  on  said  judgment.     Such  a  de- 

3  N.  J.  L.  282.  fense,  to  be  available,  must  be  specially 

Neiv  Torh. — Green  v.  Ovlngton,  16  pleaded.     Palmer  v.  Palmer,  2  Miles 

Johns.  (N.  Y.)  55;  Starbuck  r.  MUl-ray,  (Pa.)  373. 

<   Wend.    (N.    Y.)    148;  Andrews   v.  Void  Aldginent.— If,  under  a  plea  of 

Montgomery,  10  Johns.  (N.  Y.)   i62 ;  nul   tiel  record^   the  record  produced 

Shumway  t;.  Stillmah,  4  Cow.  (N.  Y.)  discloses  a  void  judgment,  there  cah 

292;  Sackett  V.  Andross,  5  Hill  (N.  Y.)  be  no  recovery.    Bruce  v.  Cloutman, 

327.  45  N.  H.  37. 

Ohio. — Goodrich  r.Tenkins.e  Ohio  43.  .      foroHdoUB  Tattitlott  Of  Costa.— Under 

South   Carolina. — Mclntire    v.   Ca-  the  plea  of  »«/ /iW  r^for^,  the  question 

ruth,  I  Treadw.  Const.  (S.  Car.)  457;  Is  not  examinable  as  to  whether,  in  the 

Wadsworth  v.   Letson,  2  Spears    (S.  judgment  sued  on,  the  clerk  taxed  the 

Car.)  277.  proper   costs.      Snoddy  v.  Maupin,  7 

Vermont.— ^ooA%  v.  Pettis, 4  Vt.556.  T.  B.  Mon.  (Ky.)  51 ;  lluht  v.  Lyle,  6 

United  States.— 'iliWl^  v.  Duryee,  7  Yerg.  (Tcnn.)  412 

Cranch  (U.  S.)  4S1.  Concluding  with  VerifloatioiL  —  In  a 

But  see  contra,   Evans  V.  Tatem,  9  suit  in  debt  upon  a  judgment  recovered 

S.  &  k.  (Pa.)  252,  holding  that  nul  tiel  in  a  sister  state,  a  plea  of  nul  tiel  record 

record  to  an  action  of  debt  in  Pehn-  is  bad  which  concludes  to  the  country, 

Sylvania,  on  a  decree  of  court  of  equity  for,  inasmuch  as  the  record  Is  treated 

for  money  recovered  in  Tennessee,  is  not  as  such  fer  se^  but  as  prima  facie 

bad  on  general  demurrer,  and  that  the  evidence  of  the  debt  In  the  case  of  such 

defendant  must  frame  a  special   plea  a  judgment,  the  court  are  the  judges 

concluding  to  the  country  traversing  of  the  factum   of  the   record,  and  the 

the  averments  of  the  declaration;  but  plea  should  conclude  with   a   verifica- 

this  decision  rests  really  on  the  view  tion.     Hall  t^.  Williams,  6  Pick.  (Mass.) 

formerly    obtaining    that    decrees    in  232;    Wittemore  r.  Malcolmson,  9  N. 

chancerywere  not  records.  Videsupra^  J.  L.J.  338.  See  also  Evans  v.  Tatem, 

n..    When    the    Action    Lies\    %.  On  9  S.  &  R.  (Pa.)  252. 

judgments.  %.  A!>«/«c;^v.— Williams  r.  Pfestott,  3 

VMtftoel. — Under  the  plea  of  nul  ].].  Marsh.  (Ky.) 600. 
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under  the  influence  of  the  "full  faith  and  credit*'  clause  in  the 
Constitution  of  the  United  States,  have  more  and  more  tended 
towards  the  doctrine  that  judgments  of  record  in  sister  states  im- 
port  verity,  upon  their  face,  and,  consequently,  have  held  this 
plea  to  be  wholly  inappropriate  in  actions  of  this  character.^ 

(3)  P^ytnent. — Governed  to  a  certain  extent  by  statute,  payment 
is  properly  pleadable  in  an  action  of  debt  on  a  judgment,  but  it 
must  be  specially  pleaded  to  be  available.* 

Maine, — Clark  v»  Mann,  ^  Me.  268.  judgments  recovered  within  its  borders 

Netu  Hampshire. — Thurber  v.  Black-  were  not  within  the  intent  of  the  **  fuU 

bourne,  i  N.  H.242;  Wright   v,  Bovn-  faith  and  credit  clause"  and  were  in 

ton,  37  N.  H.  9;  Ju'dkinsi;.  Union  Mut.  reality  foreign  judgments /<fr  se.    The 

F.  Ins.  Co.,  37  N.  H.  470.  case  affords  a  good  iUustration  of  the 

Massachusetts. — Hall  v,  Williams,  6  unwillingness  and  jealousy  of  courts  to 

Pick.  (Mass.)  232 ;  McRae  v,  Mattoon,  admit  the  full   validity  of  judgments 

13  Pick.  (Mass.)  53.  recovered  in  other  jurisdictions. 

New  yersey.^^MTi\%  v,  Gibbs,  2  N.J.  Domeatlo  Judgment. — But  nil  debet  is 

L.  377 ;  Beale   v.  Berryman,  30  N. }.  L.  demurrable  if  pleaded    to  debt  on   a 

2t6   (but  see  dissenting  opinion  in  this  domestic  judgment    Dunn  r.  Hill,  63 

case).  Me.  174;    Bullis   v.  Giddens,  8  Johns. 

New  Tork, — ^Starbuck  v,  Murray,  5  (N.  Y.)  82;  Sackett  v.  Andross,  5  Hill 

Wend.  (N.  Y.)  148.  (N.  Y.)  327.    See  also  Burd  v.  M'Gre- 

England. — Walker  v.  Witter,  Doug.  i.  gor,  2  Grant's  Cas.  (Pa.)  353. 

See  also  Caldwell  v.  Bell,  3  Ark.  419;  On  an  Amaroement. — The  plea  of  nil 

Bissell  t>.  Brigg^,  9  Mass.  402 ;  Jones  debet  is  not  pleadable  in  an  action  of 

V.  Pope,  I  Saund.  38,  note  (3).  debt  against  a  sheriff  to  recover    an 

1.  Alabama, —  Hard  wick  v.  King,   i  amercement.     Canfield  v.   Allen,  i  N. 

Stew.  (Ala.)  312.  J.  L.  235. 

Arkansas, —  Hensley  v.    Force,    12  2.  Owens  v.  Chandler,  16  Ark.  651; 

Ark.  756.  Stat.  4  Anne,  c.  16;  Fowell  v,  Forrest, 

Illinois. — Chipps   v»  Yancey,  i   111.  2  Saund.  48;  Gulick  v,  Loder,  13  N.  J. 

19;  Knickerbocker  L.  Ins.  Co.  v.  Barker,  L.  68.     As  to  pleading  payment  gen- 

55  111.  241.  erally,  see  article  Payment. 

New  Jersey, — Lanning  v,  Shute,  5  Pajment  9X  Ctomnum  Law. — At  com- 

N.  J.  L.  635.  mon    law    on   domestic  judgments  of 

Maine. — McKim  i^.Odom,  12  Me.  94.  record,  prior  to  the  passage  of  the  Stat 

Pennsylvania, — Evans  v.  Tatem,   9  4  Anne,  c.  16,  even  payment  could  not 

S.  &R.  (Pa.)  252;   Benton  v.  Burgot,  be  pleaded.     Hardwick  v.  King,  1  Stew. 

10  S.  &  R.  (Pa.)  240.  (Ala.)  312. 

Vermont.^  Si.  Albans  v.    Bush,  4  Payment  to  Marahal  of  Priaon.— In  an 

Vt.  58;  Newcomb  v.  Peck,  17  Vt.  302.  action  of  debt  upon  a  judgment  the  de- 

Virg^inia. — Clarke  v.  Day,  2  Leigh  fendant  committed  to  prison  in  default 

(Va.)  172;  Kemp  v.  Mundell,  9  Leigh  of  payment  cannot  plead  in  bar  pay- 

(Va.)  12.  ment  to  the  marshal  of  the  prison  m 

United  States. — Armstrong  v.  Car-  default  of  finding  the  plaintiff.     Taylor 

son,   2    Dall.   (U.    S.)    302;    Mills   v,  v.  Baker,  2  Mod.  214. 

Duryee,  7  Cranch  (U.  S.)  481 ;  Hamp-  Tender  after  Suit  Bnraglit. — A  tender 

ton  V.  McConnel,   3  Wheat.  (U.   S.)  after  the  bringing  of  suit  on  a  judgment 

234;  Reed  v,  Ross,  i   Baldw.  (U.  S.)  cannot  be  shown  under  a  plea  of  pay- 

36;  Field  V.  Gibbs,  Pet.  (C.  C.)  155.  ment.     Fishburne  v.  Sanders,  i  Nott  & 

But  see  the  elaborate  opinions  in  M.  (S.  Car.)  242.  See  Birks  v,  Trip- 
Draper  t;.  Gorman,  8  Leigh  (Va.)  628,  pet,  I  Saund.  33,  note,  where  a  simi- 
which  retrogrades  to  the  older  view  far  principle  is  held  applicable  to  a  suit 
and  holds  nil  debet  to  be  an  appro-  on  a  bill  of  exchange, 
priate  plea  to  a  suit  in  debt  in  that  Law  of  Place  of  Judgment. — A  plea  of 
state  on  a  judgment  recovered  in  the  payment  to  an  action  of  debt  in  a  sister 
District  of  Columbia,  because,  the  said  state,  containing  an  averment  that  such 
district  not  being  one    of  the  states,  plea  would  be  good  where  judgment 
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(4)  Want  of  Jurisdiction. — ^While  the  tendency  of  modern 
opinion  is  clearly  in  favor  of  the  conclusiveness  of  judgments 
recovered  in  sister  states,  and  adverse  to  permitting  want  of  juris- 
diction to  be  shown  under  the  plea  of  nil  debet  in  a  suit  there- 
upon,^ nevertheless,  sound  authority  is  not  wanting  that  a  special 
plea  of  want  of  jurisdiction  in  the  court  rendering  judgment  may 
be  appropriately  filed  in  such  actions ;  but  if  relied  on  it  must  be 
specially  pleaded,*  and  must  fully  contain  every  averment  requi- 

was  rendered,  puts  in  issue  the  law  of  Case,  5  N.  H.  310.    See  also  Dewey  v, 

such  place.     Hutchison    V.Patrick,  3  Bradbury,  2  Tyl.  (Vt.)  201. 

Mo.  65.  Baeapt  without  the  consent  of  the 

Paymottt  and  Aooord  and  Batlaflaetlon  plaintiff,  although  with    that  of  the 

were  held  to  be  good  pleas  in  actions  of  sheriff,  cannot  furnish  a  plea  in  bar  to 

debt,  upon  a  judgment  recovered   in  a  suit  upon  the  judgment.     Buxton  v, 

another    state.     Hardwick   v.  King,  i  Home,  i  Show.  249. 

Stew.  (Ala.)  312.    But  see  Gilman  -u,  IMaokarge  in  Bankruptcy  is  specially 

Lewis,  24  N.  J.  L.  246,  note.  pleadable  to  an  action  of  debt  on  a  judg- 

Nnl  Tlel  B«eord,   Payment,  and  Be-  ment,  but  must  be  technically  worded ; 

leaae  may  all  be  pleaded  in  one  action  such  a  plea  shows  clearly  the  jurisdlc- 

of  debt  on  judgment  and  not  beheld  tion  of  the  court  granting  the  discharge, 

bad  for  duplicity.    Chapman  v.  Sloan,  and  discloses  the  character  of  the  ap- 

2  N.  H.  464.  plication  and  proceedings.    Sackett  v. 

Impeaclmient  of  Judgment. — Where  a  Andross,  5   Hill  (N.  Y.)  327.      See 

judgment  has  been  recovered  in  an-  also   Dusenbury    v,    Hoyt,    14    Abb. 

other    state,    a    plea    impeaching    its  Pr.     N.    S.     (N.     Y.     Super.     Ct.) 

validity  on  the  ground  that  the  claim  132. 

under  which  it  was  recovered  was  In  Varmont. — In  accordance  with  the 
fraudulent  and  void  is  inadmissible.  Gen.  Stat.,  in  an  action  in  debt  on  the 
Wittemore  v.  Malcolmson,  9  N.  }.  L.  judgment  of  a  probate  court  against 
J-  338;  Green  v,  Ovington,  16  Johns,  executor  for  a  balance  found  due  the 
(N.  Y.)  55.  Contrast  Lucas  t*.  Cope-  estate,  said  executor  cannot  plead  a  set- 
land,  2  Stew.  (Ala.)  151.  off  of  a  claim  accruing  to  him  prior  to 

Plane  Admlnlatraylt. — Where  an  ex-  testator's  death,  and  of  course  before 

ecutor  is  sued  upon  a  judgement  recov-  the  rendition  of  said  judgment.     Soule 

ered  against  him,  to  be  liquidated  by  v.  Benton,  44  Vt.  309. 

assets     quando    acciderint^    and     the  Writ  of  Brror  Pending. — In  an  action 

declaration    charges    a    devastavit    of  of  debt  on  a  judgment  a  plea  of  *'  writ 

such  assets,  all   defenses  are  open  to  of  error  pending  *'  may  be  pleaded  in 

him  that  were  available  in  the  original  abatement  of  the  action.    Courtney's 

suit  and  he  may  put  in  therefore  a  spe-  Case,  7  Mod.  140;  Mason  v.  March,  3 

cial     plea     of     flene     administravit,  Salk.  397.    But  see  contra,  cases  cited 

Southard    v.  Potts,   22   N.  J.   L.  278.  in  note  {d)  to  that  case ;  also  contra. 

See  also  Evans  v.  Tatem,  9  S.  &   R.  Goodwin     v,    Godwin,   10    Mod.    17; 

(Pa.)  252.  Anonymous,  12  Mod.  48. 

Dafendant*8  Ooods  Attached. — A  spe-  1.  On  Baoorda. — See  supra^  (2)  Nil 

cial  plea  of  goods  attached  in  debt  on  Debet, 

a  foreign  judgment  will  be  bad  on  de-  8.  Alabama, — Hunt   v,   Mayfield,   2 

murrer  unless  it  shows  on   its  face  a  Stew.  (Ala.)  124. 

satisfaction  of  the  judgment.     Pearl  v,  Connecticut. — Aldrich  v,  Kinney,  4 

Wellman,  8  111.  311.  Conn.  380. 

Poor  Dabtor*8  IMaoharge.  —  Where  a  Illinois, — Warren  v,  McCarthy,   25 

prisoner  has  been  discharged  under  the  111.  95. 

poordebtor'soath,and  the  creditor  sub-  Ne-w  Tork. — Starbuck  v.  Murray,  5 

sequently  sues  himon  the  judgment  for  Wend.  (N.  Y.)  148;  Harrod  v,  Barretto, 

nonpayment  of  which  he  was  impris-  i   Hall  (N.  Y.)  155. 

oned,  it  is  not  necessary  for  him  to  Contra,  M'Gee  v.  Sheffield,  3  Stew, 

specially  plead  this  discharge  in  bar  of  &  P.  (Ala.)  351 ;  Hensley  v.  Force,  12 

execution  against  the  body.    Foord's  Ark.756;Fierdv.Gihb6,Pet.(C.C.)  155. 
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site  to  support  the  allegation  And  to  negative  all  legal  presUtnptlons 
in  favor  of  the  record.* 

(5)  Limitations. — ^A  special  ple^  of  limitations  hafi  been  held 
appropriate  in  debt  on  foteign  judgments  by  those  cases  wherein, 
under  older  views*  such  records  were  deemed  not  conclusive^  but 
in  the  nature  of  simple  contracts  * 

d.  On  Statutes— (i)  Ni/  Debtt, — Nil  debet  is  also  the  general 
issue  in  suits  to  recover  penalties  given  by  statute.^ 

(2)  Limitations. — In  an  action  on  a  penal  statute  to  render  the 
statute  of  limitations  a  bar,  it  must  be  specially  pleaded.^ 

(3)  Not  Guilty, — "  Not  guilty**  was  sometimes  pleadable  to 
suits  in  debt  for  statutory  penalties,  but  it  would  seem  to  be  more 
appropriate  to  the  quasi-criminal  form  bf  action,  yat  tAm,  In  which, 
however,  Hil  debet  is  also  appropriate.* 

6.  The  Bepli«ati<m. — The  rules,  applicable  to  all  pleadings  are 
equally  pertinent  to  debt,  itt  which  the  object  of  the  successive 
stages  of  pleading  is  only  to  raise  a  single  issue  of  f^ct  that  may 
be  determined ;  therefore,  whenever  the  replication  is  necessary, 
every  perfect  and  otherwise  unanswerable  defense  raised  by  the 
plea  must  be  traversed.® 

1.  Moulin  t;.  Trenton  Mut.  L.,  ete.,  Mats.  {2 1.  See  alfio  article  Pbitalties 

Ins.  Co.)  34  N.  J.  L.  222;  Gilman  v.  and  Fbkal  Actions. 

Lewis,  24  N.  J.  L.  246  (in   which  most  4.  Gebhatt  v,  Adams,   23    111.   397. 

able  opinion  the  matter  is  tlearlj  and  Comport  Totsacco-Pipe  Makers  v,  Lo- 

exhaustively    considered) ;    Shumwav  der,  16  Q^  B.  765.    And  see  {generally, 

V.  SttUman^  4  Cow.  (N.  Y.)  291.    See  Article  LihitationS)   Statutes  of. 

also  Article  JuRismcTiOK.  Contra^  holding  that  it  maj  be  given 

3.  Duplex   r^   De   Roven,  2    Vern.  in  evidence  Under   the  general  issue, 

^40;    Williams    V.    Preston,    3   J.    J.  Watson  v.  Anderson,  Hard.  (Ky.)  4^8; 

Marsh.   (Ky.)  600;   Hubbell   v.  Con-  Estill  v.  Fox,  7  T.  B.  Mon.  (Ky.j  552; 

dfey,  5  Johns.  (N.  Y.)  132 ;  Btssell  t;.  Moore  v.  Smith,  5   Me.  490;  Pilce  v. 

Hall,  II  Johns.  (N.  Y.)  168.  Contra.ete  Jenkins,  12  N.  H.  255. 

Pease  v.  HoWatd,  14  Johns.  (N.  Y.)  Fe*s  OIyAa  tor  ttatnto. — In  a  suit  by 

479;  Mahurin  v.  Bickfocd)  8  N.  H.  u;  a  judge  to  recover  certain  fees  given 

Richards  v.  Bickley,  13  S.  ft  R.  (IHi.)  him  by  local  statute,  a  demurrer  was 

395.    See  also  Brewer  v,  Boynton,  71  sustained  to  a  special  plea  of  Hmitt- 

Mich.  254;  Hinton  v,  Townes,  i  Hill  tions  averring  the  lapse  of  a  |>erlod  ap- 

(S.  Car.)  439.  plicable  to  simple  contract  debts,  inas- 

LUnltatton  natlet  Mea  of  ^yttkent.—  much  as  the  right  arose  out  of  statute. 

Where  the  lex  fori  Is  silent  as  to  what  CoWenhoven  v.  Middlesex  County,  44 

should  constitute  the  period  of  limlta-  N.  J.  L.  232. 

tion    with    respect   to    foreign    judg-  6.  Arch.  N.  P.  1,349)  Copptn  v.Car- 

ments,  the  defense  should  not  be  spe-  ter,  t  T.   R.  462^    Stilson  t*.   Tobey,  2 

cially  pleaded,  but  given  in  evidence  Mats.  521 ;    Burnham  v,   Webster,  5 

under  a  plea  of  payment*    Gulick  t^.  Mass.  266;  Hitchcock  v,  Munger,  15 

Loder,    13    N.   J.    L.    68.     See    also  N.  H.  104.  See  also  article  Psn a ltibs 

Thomas  v.  Robinson,  3  Wend.  (N.  Y.)  and  Penal  Actions. 

267.  6.  Nadenboutch  v.    M'Reft,  Giltner 

8.  Bawtry  7^  Lobed,  Hob.  218.  (Va.)   228;  Parker  v,  Harris,  4   Mod. 

The  new  pleading  rules  in  England  76;  Pearl  t^.  Wellman,  8  111.  311.    See 

Abolishing  the  pl«a  of  nil  debet  did  not  also  Lucaa  v,  Farrihgton,  it   III.  31. 

apply  to  debt  on  Statutes.    Spencer  t>.  And  see  generally)  article  Rbplica- 

SwAnnell,  3  M.  &   W*   154;  Jones  v,  tiONS. 

Williams,  4  M.  &  W.  375;  Edwards  v,  SUoUar  to  Asttiaipiit.^The  replica- 

Hill,  II  III.  22;  Stilson  V,  Tobey,  2  tion  in  debt  on  simple  contract  dots 
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y.  The  Puabdtgb  nr  Book-debt— 1.  In  OeneraL — Proceedings  in 
book-debt  are,  in  many  respects,  analogous  to  the  common-law 
action  of  account,  but  as  the  former  owes  its  very  existence  to  legis- 
lative enactment,  so,  also,  are  the  pleadings  therein  governed  wholly 
by  statute,  and  the  method  and  forms  thereby  prescribed  must  be 
strictly  followed.^ 

2.  The  Dedaration. — The  form  of  declaration  in  book-debt,  as 
provided  by  the  statute,  contains  a  claim  of  a  sum  certain,  as  justly 
due  from  the  defendant,  a  recital  that  said  sum  is  so  due  upon  the 
original  book  of  plaintiffs  with  profert  of  the  same,  and  an  aver- 
ment of  a  request  by  plaintiff,  and  a  refusal  by  defendant,  to  pay 
the  claim.* 

8.  The  Pleas— ^.  Generally. — Pleas  in  court,  in  the  first  instance, 
should  go  to  the  declaration,  and  should  not  depend,  for  their 
validity,  upon  the  plaintiff*s  account.^ 

b.  Nil  debet. — ^As  in  debt  on  other  simple  contracts,  so  in  this 
form  of  action,  the  general  issue  plea  is  nil  debet.^ 

not    differ    from    that   in    assumpsit,  that  there  is  such  a  record,  and  con- 

I    Chltty  on  Pleading   (i6th   ed.),  p.  cludti  with  ^roul  ^atet  fer  recordum, 

6io.    See  alto  Davis  r;.  Shoemaker,  i  Pearl  v,  Wellman,  8  111.  311.     Com- 

Rawle  (Pa.)  135.  j^are  Share  v,  Becker,  8  S.  &  R.  (Pa.) 

But  while  to  a  plea  of  limitations  in  239. 

assumpsit  a  replication   traversing  the  But  see  confra,  semhU^  Cole  v,  Dris- 

same  to  the  effect  that  the  defendant  kell,  i  Blackf.  (Ind.)  16  (but  this  case 

did  within  the  period  **  undertake'*  and  beine  debt  on  judgment  recovered  in 

^  promise  '*  to  pay  is  good,  such  a  rep-  another  state,  it  was  held,  under  the 

lieation  in  debt  on  simple  contract  is  old  doctrine,  that  such  an  action  was 

bad  on  general  demurrer.    Chenot  v,  debt  on  simple  contract).    See  also  3 

Lefevre,  8  111.  637.  Dy.  368a,  pi.  45. 

Travenlng  immaterial  Facts. — ^To  a  1.  Tobias  v.  McGregor,  19  Vt.  X13. 

declaration    on    a    duebill  bj  the  as-  See  Statutes   Vermont    (1894),  c.    74, 

signee  against  the  maker  the  defendant  ff    1^46-1450;     Statutes     Connecticut 

pleaded  that  on  the  x8th  of  November,  (x888),  4$  1030,  1040-1041,  1371-1372. 

and  before  the  assignment,  he  paid  the  Book-debt  and  Accotmt  Plgtliignltfied 

duebill  and  the  same  was  not  assigned  are  not  ontf  and  the    same,  and    the 

on  the  x7th  as  alleged,  but  lone  after ;  forms  of  pleading  in  the  two  actions 

the  replication  was  that  defendant  did  are    not    interchangeable.    Tobias    v, 

not  paj  the  duebill  to  payee  on  the  McGregor,   X9  Vt.   X13;   Matthews  v. 

18th  oefore  it  became  due  or  before  it  Tower,  39  Vt.  433. 

was  assigned,  and  that  the  assignment  S.  See  Vermont  Stat.  (1894),  }  54171 

was  made  on  the  17th ;  to  this  there  Form  33,  for  the  form, 

was  a  demurrer  for  duplicity,  which  8.  Porter  v.  Smith,  20  Vt.  344. 

was  overruled  on  the  grouncf  that  the  4.  Anderson    v.    Henshaw,    a    Day 

allegation    that    the  assignment    was  (Conn.)  37a. 

made  on  the  17th  was  immaterial.  Limitation. — ^There  is  no  necessity  for 
Hereford  tf.  Crow,  4  111.433.  Compare  a  special  plea  of  limitations  in  book- 
Miller  V.  Blow,  68  111.  304.  debt.  It  is  probably  provable  under  the 

OonolndlngwlthDamaces. — A  replica-  general  issue  before  the  auditors.  An- 

tion  confessing  and  avoiding  the  facts  derson  r.  Henshaw,  2  Day  (Conn.)  3^3; 

in  the  plea  ought  not  to  conclude  with  Newel  t*.  Keith,  zi  Vt.  2x4.    See  also 

a  demand  for  damages.    Bisse  v.  Har-  Lord  v,  Shater,  3  Conn.  131;  Humph- 

court,  3  Mod.  28x.    See  also  Cowper  v.  rty  v,  Oviatt,  8  Conn.  41^.     Contra 

Garbett,  X3  M.  &  W.  33.  semble^  Weed  v.  Bishop,  7  CTonn.  138. 

I>ebt  OB  Beoord.— To  a  plea  of  nul  tiel  For  applications  of   the   statute   of 

record  in  an  action  of  debt  on  judg-  limitations  in  book -debt,  see  Dunning 

ment,  the  proper  replication    amrms  f^  Chamberlin,  6  Vt.  137;   White  v. 
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c.  Offset. — By  the  statute  in  Vermont  one  daim  on  book 
may  be  filed  as  an  offset  by  the  defendant  to  another  claim  on 
book  for  which  he  is  sued,  but  it  should  be  specially  pleaded  and 
not  introduced  as  evidence  before  the  auditors.^ 

rf.  Satisfaction,  Release  or  Discharge.— If  a  defendant 
can,  by  evidence  aliunde  his  own,  produced  before  the  court  at 
the  initial  hearing,  show  a  payment  in  full  of  all  articles  set  out 
on  oyer  of  the  account,  he  may  plead  satisfaction,  release  or 
discharge  before  the  court.* 

e.  Defective  Pleas. — ^AU  pleas  in  bar  which  put  in  issue  mat- 
ters of  defense  provable  before  the  auditors  by  the  testimony  of 
the  parties,  and  which  thus  go  to  the  merits  of  the  case,  are  bad  in 
substance.' 

4.  Auditing  in  Book-debt. — It  is  provided  by  statute  in  both 
Connecticut  and  Vermont  that  the  accounts  of  the  respective  par- 
ties shall  be  adjusted  before  auditors  upon  a  preliminary  judg- 
ment that  defendant  do  account.^ 

Snmaacy  StatMntnt  of  fhe  PnetiM. — ^According  to  the  provisions  of 
these  statutes  respectively,  the  practice  in  Vermont  is,  after  the 
filing  of  the  declaration  and  general-issue  plea,  to  hear  the  case 

Dow,  23  Vt  300;   Bliss  V.  Allard,  49  Page,  2  T7I.  ( Vt.)  no;  Djerv.Burdict, 

Vt.  350.  Brajt  (Vt)  223.     Compare  Davis  v, 

Tendsr. — Tenders  authorized  hy  stat-  Barton,  8  VL  346;  Henick  v.  Richard- 

ute  after  suits  are  commenced  and  be-  son,  17  Vt.  375. 

fore  their  entry  in  court  are  not  to  be  2.  Read  v.  Barlow,  i  Aik.  ( Vt)  145. 
pleaded,  but  given  in  evidence  under  8.  Hall  v.  Downs,  Brayt.  (Vt)  168; 
the  general  issue  before  the  auditor.  Delaware  v,  Staunton,  8  Vt.  48 ;  Mat- 
Woodcock  V,  Clark,  18  Vt  333;  Pratt  thews  v.  Tower,  39  Vt  433.  But  see 
V,  Gallup,  7  Vt.  344.  But  see  Hassam  Burton  v,  Ferris,  Brayt  (Vt.)  78. 
V,  Hassam,  22  Vt  516,  holding  that  a  Flea  In  AtMttement. — A  plea  in  abate- 
replication  of  tender  to  a  plea  in  offset  ment  filed  after  one  trial  has  been  had 
of  a  certain  amount  was  good.  upon  the  general  issue,  is  bad,  being 

Payment  Into  Court. — When  one  in-  pleaded  out  of  time.  Pike  v.  Blake,  8  Vt 

tends  to  rely  upon  a  tender  pendente  400.    See  also  Loom  is  v.  Barrett,  4  Vt 

lite,  he  must  pay  the  money  into  court  450 ;  Perry  xk  Whitney,  30  Vt  390. 

and  not  leave  it  in  the  hands  of  the  au-  Nonnilt. — ^The    plaintifif  cannot   be- 

ditor.    Wing  t^.  Hurlburt,  15  Vt  607.  come  nonsuited  after  rendition  of  judg- 

1.  Hassam    v.  Hassam,  22  Vt.  5x6;  ment  to  account  and  reference  to  au- 

Temple  v.  Bradley,  14  Vt  254 ;  Eaton  ditors.  Lyon  v.  Adams,  24  Vt  268. 

V.  Whitcomb,  17  Vt  641 ;  Tobias  v.  4.  In  Conneetiont  it  is  provided  that 

McGregor,  19  Vt  113.    But  see  Flower  the  court  shall  appoint  not  more  than 

Brook  Mfg.  Co.  v.  Buck,  18  Vt  238;  three  auditors,  and,  on  the  acceptance  of 

Walker  v.  Barrington,  28Vt78i.  their  report,  judgment  is  entered.  Conn. 

Offliets— In  Another  AcUon.— By  the  Stat  1849,  ^  218;  x888,  f  1037. 
Judiciary  Act,  where  an  action  in  con-  In  Vermont  it  is  provided  that  when 
tract  is  pending,  and  the  defendant  has  a  defendant  pleads  a  plea  in  bar,  there 
a  claim  on  book  against  the  plaintifif,  may  be  a  trial  by  jury,  and  if  the  ver- 
which,  being  unliquidated,  he  cannot  diet  and  judgment  be  Uiat  he  account, 
plead  as  an  offset,  he  may  file  a  sepa-  the  court  shall  appoint  one  or  more  au- 
rate  action  of  book-debt  for  the  purpose  ditors  to  adjust  the  accounts,  and,  unless 
of  having  the  amount  of  said  claim  de-  cause  to  the  contrary  is  shown,  their 
termined,  which  said  action  the  court  report  is  conclusive  and  judgment  for 
shall  hear  first,  and  whatever  sum  is  the  amount  found  Is  entered  accord- 
allowed  plaintiff  he  may  plead  as  his  off-  ingly.  Vt  Stat  (1894),  ^§  1457-1450; 
set  in  the  first  action.     Blackmore  v.  Cross  v,  Haskins,  13  Vt.  536. 

930  VoluqaeV. 


The  Plaadingi  ia  Book-debt.  DEB  T.  Auditing  la  Book-doU. 

initially  on  the  issue  account  vel  non,  with  the  privilege  of  a  trial 
thereon  by  jury,  and  if  the  verdict  be  for  the  plaintiff,  there  is  an 
interlocutory  judgment  that  the  defendant  do  account ;  the  case 
is  then  referred  to  the  auditors  to  examine  the  accounts  with  the 
appropriate  evidence  and  report  upon  the  facts,  and,  on  the  com- 
ing in  of  their  report,  if  accepted,  the  court  pronounces  judgment 
for  the  amount  audited.  The  practice  in  Connecticut  is  similar, 
with  the  exception  that  there  the  statute  does  not  expressly  pro- 
vide a  jury  trial,  and  the  court  may,  in  its  discretion,  refer  the 
matter  to  auditors  prior  to  the  filing  of  any  plea.^ 

1.  Floa  Uninatorial. —  In  Ckmnoottent  the  evidence  in  the  absence  of  positive 

it  is  not  a  condition  precedent  to  the  proof  to  the  contrary.    Phelps  t/.  Wood, 

appointment  of  auditors  that  any  plea  9  Vt.  399;  Bagley  v.   Moulton,  42  Vt. 

be  interposed;  the  case  may  be  referred  184;   Cottrill  r.  Vanduzen,  22  Vt.  511 ; 

upon  a  demurrer.     King  v,  Lacej,  8  Bacon  xk  Vaughn,  34  Vt.  73;    Kent  z\ 

Conn.  499.  Hancock,  13  Vt.  5x9;  Macks  v.  Brush, 

Cortalnty  of  Bopoit. — Auditors  should  5  Vt.  70;  Brown  v,  Kimball,   la   Vt. 

report  the  facts  with  suilicient  certainty  617;  Hodges  v,  Hosford,   17  Vt.  615; 

for  the  court  to  render  judgment  there-  Hoyt  v,  Clark,   39   Vt.  87.    Compare 

on  at  once.   Walsh  xk  Pierce,  xi  Vt.  33;  Cahill  v.  Patterson,  30  Vt.  592;  Brad- 

Stoddard  v.  Chapin,  15  Vt.  443;  Sar-  street  v  Royalton  Bank,  42  Vt.  128; 

geant  v.  Pettibone,  i  Aik.  ( Vt)  355.  Andrus  v,  Foster,  17  Vt.  556. 

B»aiena  of  Diiallowane*. — And  when-  AAdavita. — But  affidavits  ma^r  be  re- 

ever   they  disallow    an  account  thejr  ceived  by  the  court  upon  the  question 

should    generally,    if    requested,    set  of  the  acceptance  or   rejection  of  the 

forth     their     reasons     for    so  doing,  report.     Hill  v.  Hogaboom,  13  Vt.  141. 

Goodrich  v.  Drew,  xo  Vt  137;  Croker  After- aoomlng    Olalma.  —  Where    a 

7'.  Goodnow,  42  Vt.  682.  claim  has  not  accrued  at  the  time  of 

Report  of  Facta. — It  is   the  duty  of  filing  the  same  in  an  action  of  book,  the 

auditors  to  report  the  facts  as  found,they  auditor  cannot  adjust  the  same  although 

beingthe  judges  of  the  evidence.  Vi^ood  at  the  time  of  hearing  before  him  it 

V,  Barney,  2  Vt  369;  Newel  v,  Keith,  may  have  entirely  accrued.     Wetherell 

II  Vt.  214^  Bent  V.  Manning,  10  Vt.  t/.  Evarts,  17  Vt.  219.    (In  this  case  the 

225;  Eddy  V.  Hine,  3  Vt  389  ;  Fay  v,  case  of  Martin  v,  Fairbanks,  7  Vt.  97, 

Green,  2  Aik.  (Vt)  386.  is  defined.) 

But  they  need  not  set  out  the  par-  But  a  contrary  rule  prevails  if  the 

ticular  testimony  upon  which  the  facts  after-accruing  claims  are  but  separate 

as  found  depend.  Strong  v,  McConnel,  items  in  one  account,  some  of  which 

5  ^^*  33^)  Walsh  v.  Pierce,  11  Vt.  32 ;  were  due  and  owing  at  the  time  of  suit 

Macks  V.  Brush,  5   Vt  70;    Shaw  v,  brought.     Ambler  v,  Bradley,    6  Vt. 

Shaw,  6  Vt  69;   Skinner  v.  Conant,  X19;  Chaffee  v.  Malarkee,  26  Vt.  242. 

2  Vt.  453;  Fry  V,  Sly  field,  3  Vt  246;  Compare  l^KT^n  v,  Fairbanks,  7  Vt.97. 

Eddy    V.    Hine,    3    Vt   389;  Hoyt  v,  lIaJorlt7Boport.^If  the  report  clearly 

Clark,  39  Vt.  87.    See  also  Territt  v,  shows  that  all  the  auditors  sat  to  adju- 

Woodniff,  19  Vt  182;    Bond  v,  Clark,  dicate  the  matter,  it  is  no  objection  to 

47  ^^-  5^*  their  report   that   this  was    made  by 

Coplot   of  Aooonnta. — Bv  statute  in  only  a  majority.     Newel  v,  Keith,  11 

Vermont  the  auditor  should  append  to  Vt  214.  Compare   Booth    t\  Tousey, 

his  report  copies  of  the  accounts  of  the  i  Tyl.  ( Vt.)  407. 

parties  stating    specifically  the   items  But  they  need  not  all  convene,  either 

allowed    and    the    items    disallowed,  for  the  purpose  of  giving  notice  or  of 

Flower    Brook  Mfg.  Co.  v.  Buck,  16  adjournment   Swinton  v,  Erwin,  8  Vt. 

Vt  290;  Croker  v,  Goodnow,  42  Vt  282. 

682.  AltomaiiTe  Boport. —  Auditors   may 

OonolnilToneM  of  Anditor't  Report. —  render  their  report  in  the  alternative, 

Wherever  the  facts  tend  to  prove  the  leaving  it  to  the  court  to  determine  for 

auditor's  finding,  his  report  is  conclu-  which  of  the  two  sums  to  render  judg- 

siveupon  the  weight  and  sufficiency  of  ment    May  v,  Corlew,  4  Vt.  12. 
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Votioe. — In  conformity  with  the  provisions  of  the  statute 
relating  to  book-debt,  the  auditors  must  notify  the  defendant  of 
the  time  and  place  of  the  adjustment  of  the  accounts.^ 

YL  Ths  Judoxsvt. — The  regular  judgment  in  the  action  of  debt 
following,  as  in  all  cases,  the  verdict,  directs  that  the  plaintiff  re- 
cover  his  debt,  and  ordinarily  nominal  damages  for  its  detention.* 

Baeommttmtnl.— The  court  will  prop-  hy  default ;  only  the  debt,  and  costs  to 

erljT   recommit  the  report  of  auditors  be  taxed.    People  xf.  Hallett,  4  Cow. 

if  it  is  founded   on    insufficient    evi-  (N.  Y.)  67;  Hubbard  v.  Blow,  i  Wash, 

dence.      Warden   v.  Johnson,    11    Vt.  (Va.)  70. 

455;  Leach  v.  Shepard,  5  Vt.363;  May        Dama^M  Not  ClaamiWi  —  When  the 

V,  Corlew,  4  Vt.  12.    But  see  Emerj  v,  damages  appear  in  the  writ  but  are  not 

Tichout,  13  Vt.  15.  claimed  in  the  declaration,  this  defect 

^Milonaaf  Law. — Reports  of  aud-  being   amendable,    the    judgment    in 

itors  should  present  all  questions  of  law  usual  form  for  debt  and  damages   is 

decided  hy   them,  in  order    that    the  correct.    Boddie  v.  EIt,  3  Stew.  ( Ala.) 

court  may  pass  thereupon.    Thompson  182 ;  Childress  z:  Emory,  8  Wheat.  ( U. 

V.  Arms,  5  Vt.  546;  McConnell  v.  Pike,  S.)  643. 
3  Vt.  595.'  NaitlMr  D«tit  Nor  Damages  Clalmad.-* 

Formal  D«f)M(a  will    not    invalidate  But  if  a  declaration  in  debt  be  blank  as 

auditors'  reports,  such  as  the  failure  to  to  the  sums  and  as  to  the  damages,  no 

show  that  the  auditor  was  sworn  as  judgment  can    be    rendered  thereon, 

required  by  law;  it  will  be  presumed,  in  Blane  r.  Sansum.  2  Call  ( Va.)  495. 
the  absence  of  proof  to  the  contrary.        In  Damages  (taly.  — A  verdict  and 

that  he  was  sworn.    Putnam   v.  Dut-  judgment  in  an  action  of  debt  which  is 

ton,  8  Vt.  396;   Reed  v,  Talford,  10  framed  in  damages  only  is  formally  de- 

Vt.  568.  fective,  but  in  modern    practice   the 

KatWr  In  Atetamant  is  not  waived  error  is  generally  curable  by  statute, 

if  not  pleaded,  but  may  be  given  in  Garrard   z*.   Zachariah,  a  Stew.  (Ala.) 

evidence  before  the   auditors.    Bailey  410;  Carroll  v,  Meeks,  3  Port.  (Ala.) 

V.  Hodges,  19  Vt.  618;  H agar  V.  Stone,  3a6;     Sanford   v.   Richardson,  i  Ala. 

20  Vt.  106.  182 ;  Spence  v.  Thompson,  1 1  Ala.  746; 

1.  Swinton  v,  Erwin,  8  Vt.  282.  Guild  v,  Johnson,  2  111.  40c;  Rockford, 
Audit  by  Hit  Oonrl. — Where  a  case  is  etc.,  R.  Co.  v.  Steele,  69  III.  257 ;  Bow- 
commenced  originally  before  a  justice  den  v.  Bowden,  75  111.  iii;  Hampton 
and  comes  on  appeal  to  the  court,  the  v,  Barr,  3  Dana  (Ky.)  578.  Compare 
appointment  of  auditors  is  not  obliga-  Briggs  v.  Greenlee,  Minor  (Ala.)  133. 
tory ;  the  court  may  audit  the  accounts.  See  also  Botts  v.  Bridges,  4  Port.  (Ala.) 
Dickenson  v.  Gould,  2  Tyl.  (Vt.)  32;  274. 

but  even  a  case  commenced  before  a        In  Illinois  a  contrary  rule  prevailed 

justice  of  the  peace  may,  by  consent  of  prior  to  the  Practice  Act  of  1872.  Jones 

parties,  be  referred  to  auditors,  Camp-  v.  Lloyd,  x  III.  225;  Jackson  v.  Haskell, 

bell  V.  Wilson,  2  Aik.  (Vt.)  118.  3  111.  565;    Heyl  v.    Stapp,  4  111.  95; 

2.  Garrand  f .  Zachariah,  2  Stew.  Pattison  v.  Hood,  4  111.  zca ;  Howell 
(Ala.)  4x0;  Toles  v.  Cole,  11  111.  562;  v.  Barrett,  8  111.  433;  Wilcoxon  v, 
Plumleigh  v.  Cook,  13  111.  669;  Pul-  Roby,  8  111.  475 ;  O'Conner  v.  Mullen, 
Ham  V.  Pencenneau,  23  III.  93^ones  V.  11  111.  57;  School  Trustees  9.  Cham - 
Lloyd,  X  111.  225 ;  Maguire  v.  Xenia,  54  berlain,  14  111.  495 ;  Chapman  v,  Wright, 
111.  299;  Ritchie  V,  Shannon,  2  Rawle  20  111.  120;  Maguire  v,  Xenia,  54  111. 
(Pa.)  196.  See  also  Huber  v,  Burke,  299;  Ross  v.  Taylor,  63  III.  215;  Glea- 
XI  S.  &  R.  (Pa.)  238;  Beaumont  v.  son  t'.  Henry,  71  111.  109. 
Greathead,  2  C.  B.  494,  52  E.  C.  L.  494.        Dlatlngnlahing  DabI  and  Dunagaa.^ 

In  Alabama,  by  the  code,  judgments  A  judgment  entered  for  an  aggregate 

in  debt  and  in  assumpsit  are  rendered  sum,  including  the  debt  and  damages, 

the  same.     Reed  v,  Scott,  30  Ala.  640;  without  specifying  the  amount  of  each, 

Knapp  V.  Kingsbury,  51  Ala.  563.  is  bad.     Wilmans  v.  State  Bank,  6  111. 

Jndgmant   by    Daflanlt.  —  Not    even  667 ;   March  v.  Wright,   14   111.  318; 

nominal  damages  are  allowed  in  an  ac-  Mager     v.     Hutchinson,    7    111.    aw; 

tion  of  debt  where  there  is  a  judgment  Bowman  v.  Hartley,  ai   111.30;  Pal- 
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InterMt  u  Damagw. — ^The  damages  assessable  in  the  iudgment  in 
an  action  of  debt  usually  take  the  form  of  interest  upon  the 
amount  found  to  be  due/ 

MIgttmt  OoR«tpoadiAg  to  OUda. — ^And  according  to  well-established 
modern  doctrine,  it  need  not  correspond  exactly  with  the  claim, 
but  is  renderable  for  an  amount  smaller  than  that  which  is  de« 
manded  in  the  declaration,  inclusive  of  debt  and  damages,*  but 


Ham  V.  Pencenneau,  23  111.  93 ;  Brown  and  costs  in  execution,  Fullerton  tr. 
V.  Keller,  38  III.  63.  Contrast  Chica-  Harris,  8  Me.  393;  Porter  v.  Say  ward, 
go,  etc.,  K.  Co.  V.  Whipple,  n  111.  7  Mass.  377;  Shewel  v.  Fell,  3  Veates 
337.  See  also  Brandon  v.  Diggs,  1  (Pa.)  17;  Bonafous  t>.  Walker,  3  T.  R. 
Heisk.  (Tenn.)  473.  Contra^  Lear  v,  136;  but  exclusive  of  interest,  Raw- 
Smith,  Litt.  Set.  Cas.  (KjcO  122;  Cook  son  v.  Dole,  1  Johns.  (N.  Y.)  454.  See 
f.  Brister,  19  N.  }.  L.  73.  also  article  Escape. 

And  such  specification  becomes  un-  1.  Spooner  v,  Warner,  3  111.  App. 

necessary  when  judgment  is  for  onlj  a  340 ;   March  v.  Wright,   14  111.  348 ; 

part  of  the  debt  due,   as   it  is  then  Warren  v.  McCarthy,  35  111.  95;  Young 

manifestly  all    debt.    Lucas    v.   Par-  f^  Lancaster,  5  T.  0.  Mon.  (iCy.)  381 ; 

rington,  3i  III.  31.     Compart  James  v,  Williams  v.  Preston,  3  J.  J.  Marsn.  (Ky.) 

Morey,  44  111.  353;  Reed  ».  Pedan,  8  600;  Richardson   v,  Flournoy,  7  J.  J. 

S.  &  R.  (Fa.)  263.  Marsh.  (Kr.)  155;  Emerr  v.  Vivian,  36 

FXmotloiial    Btron    in   Amoimt  will  Me.  295 ;  Hodgdon  r.  Hodgdon,  3  N. 

not    invalidate     a    judgment.      Thus,  H.   169;  North  River  Meadow  Co.  v. 

where  the  iudgment  in  an  action  on  a  Christ  Church,  22  N.  ].  L.  424;  Bonsall 

single  bill  for  nineteen  hundred  and  v.  Taylor,  i   McCord  (S.  Car.)   503; 

thirty-four  dollars    was    rendered  for  Osbourne  v.  Hosier,  6  Mod.  167.     Con* 

about  eighty-six   cents  too  much,  the  tra^  Stroble  v.  Large,  3  McCord  (S. 

excess  was  deemed  immaterit^.    San-  Car.)  X12;  Newton  v,  Wilson,  3  Hen. 

ford  V.  Richardson,  i  Ala.  182.     Com-  &  M.  (Va.)  470.    See  also  Shock ey  v. 

fare    Ritchie   v.  Shannon,    3    Rawle  Glasford,  6   Dana   (Ky.)'9;  Kemp  v, 

(Pa.)    196;    Roane   v.  Drummond,  6  Mundell,  9  Leigh  (Va.)  12. 

Rand.  (Va.)  182.  In  Virginia.— Prior  to  the  Practice 

Wnt of  mqnlry Unnecessary. — Where  Act  of  January  29,  1805,  interest  was 

judgment  in  debt  is  rendered  on  de-  not  recoverable  in  debt  which  was  not 

murrer,  or  by  default,  or  nil  dicit,  a  demanded  in  the  declaration  or  called 

writ  of  inquiry  to  assess  the  amount,  for  by  the  contract  sued  on,  without  the 

the  court  alone  will  render  the  final  intervention    of   a    jury.     Newton    v, 

ju^ment  for  the  amount  due.     Petti-  Wil6on,3  Hen.&  M.  (Va.)47o;  Brooke 

grew  V.  Pettigrew,  i   Stew.  (Ala.)  580;  v,  Gordon,  3  Call  (Va.)  312.     But  br 

Green  r.  Foley,  2  Stew.  &   P.  (Ala.)  that  act  it  was  made  recoverable.  Waf- 

441 ;  Brown  v.  Illinois  Cent.  Mut  Ins.  lace  v.  Baker,  3  Munf.  (Va.)  334;  Baird 

Co.,  43  111.  366;  Mavhew  V.  Thatcher,  v.  Peter,  4  Munf.  (Va.)  76.    See  also 

6  Wheat.  (U.  S.)  129;  Holdipp  v.  Ot-  Harper  v.  Smith,  6  Munf.  (Va.)  389; 

way,  2  Saund.   107  <i,  note.     Compare  Metcalfe  v.  Battaile,  Gilmer  (Va.)  191. 

Warren  v,  McCarthy,  25  III.  95 ;  Deem  Oomponnd  Intereit.— A  judgment  of 

V,  Crume,  46  III.  69;   Portland   Drv  «iA«7rfiV/V  does  not  cure  a  defective  judg- 

Dock,  etc.,    Co.    v.   Portland,    12   B.  ment  rendered  for  compound  interest 

Mon.  (Ky.)  77;   St.  Louis,  etc.,  R.  Co.  as  a  part  of  the  debt,  though  one  by 

V.  Miller,  43  111.  199.    See  also   Henry  confession  would.     Butler  v.  Limerick, 

V,  Earl,  8  M.  &  W.  228.    Contra,  Clarke  Minor  (Ala.)  115. 

T'.  Pratt,  30  Ala.  470 ;  Smith  r.  Vander-  2.  McKenzie    r.    Connor,    1    Stew, 

horst,  I  McCord  (S.  Car.)  328;  Shel-  (Ala.)  162;  Butler  v.  Limerick,  Minor 

ton  V.  Welsh,  7  Leigh  (Va.)  175.    See  (Ala.)    115;    Perrin    v.  Sikes,   1   Day 

article  IxquESTs  and  iKquiRiKS.  (Conn.)  19;  Grant  v,  Tams,  7  T.  B. 

But  a  writ  of  inquiry  is  necessary  Mon.  (Ky.)  218;  Whittemore  r\  Moore, 

if  damages  are  to  be  assessed.    Shelton  9  Dana  (Ky.)  315;  Hudson  v,  Poindex* 

V.  Welsh,  7  Leigh  (Va.)  175.  tcr,  42  Miss.  305;  New  York  r.  Butler, 

Judgment  in  ]>ebt  for  Bscape  should  i  Barb.  (N.  Y.)  325;  Waugh  v.  ChafBn, 

be  for  the  full  amount  of  plaintiffs  debt  3  Dev.(N.Car.)  101;  Hubert;.  Burke,  11 
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not  for  a  larger  sum.^ 

iMbdto  Sub. — ^The  judgment  must  always  adjudicate  a  definite 
sum  as  a  debt  due.* 

lluditj. — ^The  judgment  in  the  action  of  debt  must  be  final.* 

S.  &  R.  (Pa.)  338;  Harwell  v.  M'Cul-  to  enter  judgment  in  debt  for  a  greater 

lock,  2  Overt.  (Tenn.)   375;  U.  S.  v.  amount  than  U  claimed,  jret  a  jadgment 

Colt,  Pet.  (C.  C.)  145;  Hughes  v.  Un*  is  not  reversible  because  of  the   fact 

ion  Ins.  Co.,   8  Wheat   (U.  S.)   394;  that  either  the  amount  of  debt  or  the 

Kejes  V,  Throop,    2  Aik.  (Vt.)  376;  amount  of  damages,  taken  separately,  is 

Webber  V.  Tivtll,  3  Saund.  121  ^,  132  ^,  larger  than  that  claimed  in  the  decla- 

note  (3) ;  Thwaltes  v.  Ashiield,  5  Mod.  ration,  provided  the  aggregate  is  less. 

313;    lladlejr    V.   Styles,    10   Mod.   7;  Boardman  v,  Poland,  3   Port.   (Ala.) 

Walker  r.  Witter,  Doug.  i.  431.    Of  like  effect    are   Pinkston   v. 

But<:<7i»/raj/Dozter  v.  Bray,2  Hawks  Stone,  3    Mo.  119;   Hi^hes  r.  Union 

(N.  Car.)   57,  in  which  a  distinction  Ins.  Co.,  8  Wheat.  (U.  S.)  29A. 

was  drawn  between  an  action  of  debt  2.  Wooster  v.  Clarke,  2  Ark.  loi ; 

on  a  specialty,  and  debt  on  a  statute  Knox  v.  Breed,  13  111.  61 ;  Cato  p.  Gill, 

(or  a   penalty,  the  court  holding  that  i  N.  J.  L.  13;  Miller  v.  Hower,  3  Rawie 

in  the  former  the  verdict  could  not  be  (Pa.)  53;  Schmertz  v.  Shreeve,  63  Pa. 

for  less   than   the  sum  demanded,  as  St.  457 ;  Stott  v.  Alexander,  i  Wash, 

this     would    necessitate     a    variance  (Va.)   331;  Barrett  v.  Wills,  4  Leigh 

between  the  contract  and  the  evidence,  (Va.)  114.   See  also  Skipwith  v,  Baird, 

but  that  in   the  latter  such  a  verdict  2   Wash.  (Va.)   165;  Scott  v.  Call,    i 

was  recoverable  and  proper.    And  see,  Wash.  (Va.)  115. 

of  like  effect,  Dowd  v.  Seawell,  3  Dev.  B&ttre  Panalty. — In  a  suit  in  debt  for 

(N.  Car.)  185;   Hale  v.  Hall,  2  Brev.  a  statutory  penalty  for  cutting  trees, 

(S.  Car.)  316.  which  statute  imposes  a  fine  of  eight 

Inaqfflftlaiicy  of  Amount.  —  Where  a  dollars  per  tree,  where,  by  reason  of  a 

jury  renders  a  verdict  admittedly  insuf-  remittitur,  judgment  was  rendered  for 

ficient  in  amount,  the  court  may  grant  fifty -sev^n  dollars,  the  judgment  was 

a  new  trial  on  motion,  unless  defendant  held  bad,  for  **  the  judgment  should  be 

will  consent  that  the  amount  thereof  for    some  multiple  of  eight ;  *  *  *  a 

be  properly  increased.  James  T'.Morey,  penalty  eiven    by  statute    cannot    be 

44  111.  353.  split  up."    Behymer  v.  Odell,  31   111. 

1.  Hudspeth  v.  Gray,   5   Ark.  157;  App.  350.  See  also  Nichols  v.  Stewart, 

Chenotv.  Lefevre,  8  111. 637;  Stephens  3i  111.  106;  Bess  v.  Shepherd,  3  Bibb 

V.  Sweeney,  7  III.  m ;  Russell  v.  Chi-  (Ky.)  335;  Dallas  v.  Hendry,  3  N.  J.  L. 

cago,  33  111.  383;  Oaidwell  v,  Richards,  527.     Contra,  semble,  Harper  v,  6ow- 

3  Bibb  (Ky.)  331 ;  Lear  v.  Smith,  Litt  man,  3  N.  H.  489. 

Sel.  Cas.  (Ky.)  122;  Young  v.  Lancas-  Statutory  Knltlple PanaltlM. — Where 

ter,  5  T.  B.  Mon.  (Ky.)^i;Noe   v.  astatutegives  the  party  double  or  treble 

Preston,  5  J.  J.  Marsh.  (Ky.)  57;   Mar-  damages  in  an  action  of  debt  thereon 

steller  v,  Marsteller,   93  Pa.  St.  350;  for  infringement,  the  jurv  may  find  the 

Ragsdale  t;.  Balte,  2  Wash.  (Va.)  201;  single   damages,   and    the   court    will 

Brooke  v.  Gordon,  2   Call  (Va.)     212.  double  or  treble  them.    Cross  v,  U.S., 

Compare  Patterson  v.  Steele,  36    111.  i  Gall.  (U.  S.)  26. 

272 ;  Mitchell  v.  Waring, 4  J.  J.  Marsh.  8.  Ignoring  IssnM. — Where  a  defend- 

( Ky.)  233 ;  Stroble  v.  Large,  3  McCord  ant  pleads  nil  debet  and   two    special 

(S.  Car. )  112.     See  also  Thompson  v,  pleas,  and  the  court  sustains  plaintiff's 

French,  10  Yerg.  (Tenn.)  453.     And  demurrer  to  the  special  pleas,  but  ren- 

see  also  article  Judgments.  ders  judgment  thereon  without  hearing 

Eemiasion  of  Bxoms. — *'  It  is  a  well-  the   issue  under  nil  debet,  such    judg- 

settled  rule  that  the  plaintiff  may  remit  ment  is  wrong.  Merriweather  v.  Greg- 

the  excess,  and  so  cure  the  verdict,  and  ory,  3  111.  ^o.  Of  like  effect,  Hereford 

take  judgment  for  the  amount  laid  in  v.  Crow,  4  111.  433;   Riley  v.  Loughrey, 

his  declaration."  Stephens  v.  Sweeney,  33  111.  98;   Boyd  v.    Sargent,    i    Mo. 

7  111-  375  i   Keyes  v.  Throop,  2  Aik.  437. 

(Vt.)  376;   Ingledew  v.  Crips,  2  Ld.  Against  All  I>6fendants. — In  an  action 

Raym.  814.  of  debt  against  several,  judgment  should 

Aggrtgat*  Sum. — Although  it  is  error  either  be  against  all  served  with  proc- 
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e8S  or  against  none.  Hoxey  v,  Macoupin  bilit/  of  any  of  the  defendants  be  shown. 

County,  3  111.  36;   People  v.  Organ,  27  Judgment  may  be  entered  against  them 

111.  37 ;  Peasley  v,  Boatwright,  2  Leigh  and  in  favor  of  the  others,  whose  com- 

(Va.)  195.     Compare  Freeland  v.  Jas-  plicity     in    the    offense  *  *  *  is    not 

per  County,    27    III.   303;  Wrenn    v,  proved,  precisely  as  though  the  action 

Thompson,  4  Munf.   (Va.)  377.     But  were  in  form  as  well  as  in  substance  «« 

see  Chaffee  v,  U.  S.,  18  Wall  (U.S.)  delicto:* 

516,  in  which  case  Mr.  Justice  Field  Only  One  Penalty. — Where  two  joined 

said :  **The  action  of  debt  lies  for  a  in  the  sale  of  a  glass  of  wine  without 

statutory  penalty,  because  the  sum  de-  being  duly  licensed,  it  was  held  that 

manded  is  certain,  but  though   in  form  they  had   incurred  jointly  the  penalty 

ex  contractu^  it  is  founded  in  fact  upon  imposed   by   statute,  and  judgment  in 

a  tort.    The  necessity  of  establishing  a  debt  aeainst  them  jointly,  on  the  statute, 

joint  liability  in  such  cases  does  not,  should  be  for  only  one  penalty.   Tracy 

therefore,  exist;  it  is  sufficient  ifthelia-  v.  Perry,  5  N.  H.  504. 
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DECISIONS. 

L  DSFIHITIOVy  936. 

TL  The  Becibioh  nr  Oenxeal,  937. 

1.  Dufy  of  Court  to  Decide,  937. 

2.  What  must  be  Decided,  938. 

3.  As  to  Time  of  Rendering  Decision,  939. 

4.  Taking  Case  under  Advisement,  939. 

5.  How  Decision  should  be  Rendered^  941. 

6.  Filing  the  Decision,  942. 

m.  Bfrct  of  the  BEdnov,  943. 

CROSS-REFERENCES. 

As  to  Decrees,  Judgments,  Orders,  and  Verdicts,  see  the  articles  upon  tkau 
subjects. 
Findings  where  a  case  is  tried  by  the  Court,  as  distinguished  from  ike 
decision,  see  article  FINDINGS  OF  COURT. 

I.  Sefihitiov. — In  every  case  of  a  trial  by  the  court  there  must 
be  a  decision,  which  involves  the  essential  merits  of  the  contro- 
versy and  actually  determines  the  judgment  to  be  entered.  The 
decision  is,  therefore,  the  determination  made  by  a  court  upon  a 
trial  of  issues  without  a  jury,  and  corresponds  to  the  report  of  a 
referee,  or  the  verdict  of  a  jury.^ 

1.  Houston  V,  Williams,  13  Gal.  27;  (N.  Y.  Super.  Ct.)  169;  Chamberlain 

Garr  v.   Spaulding,   3   N.  Dak.  417;  v.   Dempsej,     14    Abb.   Pr.    (N.   Y. 

Burger  v.  Baker,  4  Abb.   Pr.  (N.  Y.  Super.  Ct.)  241;  Putnam  v,  Crombic, 

Supreme  Ct.)  11;  O'Brien  v.  Bowes,  34    Barb.    (N.    Y.)    23a;    Griffin    v, 

10  Abb.  Pr.  (N.  Y.  Super.  Ct.)  106;  Cranston,    5     Bosw.     (N.     Y.)    658; 

LoMchigk  V,  Addison,  19  Abb.   Pr.  Wright  v,  Delafield,  11  How.  Pr.  (N. 
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U  TIB  BBcmov  nr  OBrasAL— 1.  Duty  of  Court  to  Dedde.— When 
a  cause  is  regularly  brought  on  for  trial,  and  tried  before  a  judge 

Y,  Supreme  Ct.)  465;  Van  Valen  v,  bejond  the  interference  of  the  judges, 
Lapham,  13  How.  Pr.  (N.  Y.  Super,  except  through  regular  proceedings 
Ct.)  340;  Mallorj  v.  Wood,  14  How.  before  the  court  by  petition.'* 
Pr.  (N.  Y.  Super.  Ct.)  67;  Thomas  v.  And  in  Thomas  v.  Tanner,  i^  How. 
Tanner,  14  How.  Pr.  (N.  Y.  Supreme  Pr.  (N.  Y.  Supreme  Ct.)  426,  Harris, 
Ct.)  436;  Kohn  T^.  Manhattan  R.  Co.,  J.,  distinguishing  between  *<opin- 
8  Misc.  Rep.  (N.  Y.  Super.  Ct.)  415;  ions"  and  "decisions,"  speaks  as 
Otis  V.  Spencer,  16  N.  Y.  612;  Clapp  follows:  "Some  misapprehension 
V,  Hawley,  97  N.  Y.  610.  seems  to  have  resulted  from  the  use  of 
•<OpliiiMia'*  and  "Booliloiui"  IMattn-  the  term  *  decision.'  •••J  have 
guiihod. — Field,  J.,  in  Houston  V.  Wil-  recently  seen  a  case  where  my  own 
Hams,  13  Cal.  34,  speaking  of  the  con-  opinion,  in  an  action  tried  without  a 
trol  of  the  court  over  its  records  and  jury,  had  been  carried  bodily  into  the 
opinions,  and  the  misapprehensions  judgment  record,  and  made  the  basis 
which  occur,  arising  chiefly  from  a  of  a  judgment  which  the  attorney  had 
confusion  of  the  terms  "opinions"  and  conceived  himself  entitled  to,  as  the  re- 
"decisions,"  says :  "The  opinions  of  suit  of  the  views  expressed  in  that 
the  judees,  setting  forth  their  reasons  opinion.  But  the  decision,  which,  by 
for  their  judgments,  are,  of  course,  of  the  267th  section  of  the  code,  is  re- 
great  Importance  in  the  information  quired  to  be  *  ^ven  in  writing  and  filed 
uiey  Impart  as  to  the  principles  of  with  the  clerk/  is  a  very  different  thing 
law  which  govern  the  court  and  should  from  the  opinion  which  the  judge  may 
guide  litigants;  and  right-minded  think  it  proper  to  write.  The  opinion 
judges.  In  important  cases,  when  the  may  and  often  does  serve  to  enable  the 
pressure  of  other  business  will  permit,  attorney  to  prepare  the  *  decision'  for 
will  give  such  opinions.  •  •  •  The  the  judge  to  sign.  This  Is  the  prl- 
court  must  therefore  exercise  its  own  mary  office  of  the  opinion.  But 
discretion  as  to  the  necessity  of  giving  whether  there  be  an  opinion  or  not, 
an  opinion  upon  pronouncing  judg-  there  must,  in  every  case  of  a  trial 
ment,  and  if  one  is  given,  whether  it  by  the  court,  be  a  decision.  That  de- 
shall  be  orally  or  in  writing.  In  the  cision  must  be  made  by  the  judge, 
exercise  of  that  discretion  the  author-  This  can  only  appear  by  his  signature 
ity  of  the  court  Is  absolute.  •  •  •  The  or  allocatur.  In  legal  effect,  the  de- 
terms  'opinions'  and  'decisions'  are  cision  of  the  judge  is  like  the  report 
often  confounded,  yet  there  is  a  wide  of  a  referee.  The  things  are  called 
difference  between  them,  and  In  igno-  by  different  names,  but  mean  precisely 
ranee  of  this  or  by  overlooking  it,  the  same  thing.  In  the  one  case, 
what  has  been  a  mere  revision  of  judgment  is  to  be  entered  upon  the 
an  opinion  has  been  sometimes  re-  '  decision ; '  In  the  other,  upon  the  '  re- 
garded as  a  mutilation  of  a  record,  port.'" 

A  decision  of  the  court  is  Its  judg-  '*  PropoMd "  DaoiaiOB,  Not  a  ]>ooi8lo&. 

ment,  the  opinion  is  the  reasons  nven  — Under  Rule  32  of  the  Greneral  Rules 

for  that  judgment.    The  former  is  en-  of  Practice  of  the  City  Court  of  New 

tered  of  record  Immediately  upon  its  York  which  provides  that  '*  whenever 

rendition,  and  can  only  be  changed  it  shall  be  necessary  to  make  a  case, 

through   a  regular  application  to  the  ***  the  same  shalfbe  made  and  a  copy 

court,  upon  a  petition  for  a  rehearing,  thereof  served  on  the  opposite  party 

at,  or  a  modification.    The  latter  is  the  within  the  following  times:    If   the 

property    of    the  judges,  subject    to  trial  was  before  the  court  or  a  referee, 

their  revision,  correction  and  modifi-  •  ♦  •  within  ten  days  after  service  of  a 

cation,  in  any  particular  deemed  ad-  copy  of  the  decision  or  report,  and  of 

visable,  until,  with  the  approbation  of  written  notice  of  the  entry  of  judgment 

the  writer,  it  is  transcribed    in   the  thereon,"  the  word  "decision  "Is  the 

records.    •    •   •    When  the  opinions  "decision"   referred  to  by  the  code, 

have  been  revised  and  finally  approved  A  paper  drawn  up  by  a  plaintiff,  pro- 

and  recorded,  then  they  cease  to  bo  posing  to  the  judge  what  his  decision 

the  subject  of  change.    They  then  be-  should  be,  and  endorsed  "  proposed  " 

come  like  judgment  records,  and  are  decision,  but  without  the  signature  of 
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or  court,  all  the  testimony  which  either  party  desires  to  give  re- 
specting the  matters  in  issue  having  been  given,  and  the  cause  sub- 
mitted for  determination,  it  is  the  duty  of  the  judge  to  decide 
the  question  submitted,  and  it  is  a  right  of  the  parties,  respec- 
tively, to  have  a  decision.^ 

2.  What  mnft  be  Dedded. — All  the  issues  tried  by  the  judge 
must  be  decided  by  him  absolutely,  and  all  the  material  facts 
upon  which  the  judgment  is  to  be  based  must  be  embraced  in  the 
decision.* 

the  judge,  is  not  a  decision  within  the  involve  a  refusal  to  decide  when  all  the 

meaning  of  the  above  rule  or  the  code,  proofs  were  in,  and  the  case  submitted 

as,  in  order  to  fill  the  requirements  of  for  decision.     Our  present  system  as- 

the  provisions  of  the  latter,  a  decision  similates  the  practice  in  all  actions, 

must  be  signed   by  the  judge   by  his  whether  at  law  or  in  equity.  Our  courts 

own  hand,    and   must  direct,   by  its  are  held  at  successive  terms,    under 

own  proper  force,  the  judgment  which  regulations  conformable  to  the  prac- 

is  to  be  entered.     Kohn  v,  Manhattan  tice  of  courts  of  law.     A  trial  cannot 

R.  Co.,8Misc.  Rep.  (N.Y.  Super.  Ct.)  regularly  be  begun  in  one  term  and 

415.  be  finished  at  another.     And  although 

*'iro]uiiilt"  Hot  a  Deeialoa.  —  Under  it  may  be  allowable  to  suffer  a  case 

section  764  of  the  New  York  Code  of  to  stand  over  from  day   to   day  for 

Civ.  Procedure,  which   provides  that,  further  proof,  when  the  judge  is  sitting 

* 'After  verdict,  report,  or  decision  in  without  a  jury,  we  think  that  when 

an  action  to  recover  damages  for  a  per-  the  parties  have  closed  their  evidence 

sonal  injury,  the  action  does  not  abate  and  submitted  the  cause  the  judge  has 

by  the  death  of  a  party,  but  the  subse-  no  alternative.     He  must  decide.     He 

quent  proceedings  are  the  same  as  in  may — experience  teaches  that  he  often 

a  case  where  the  cause  of  action  sur-  does — regret  that  the  responsibility  is 

vives.     And  in  case  said  verdict,  re-  upon  him,  and  that  he  cannot  rely  on 

port,   or  decision    is    reversed    upon  a  jury  to  decide  under  a  conflict  of  evi- 

<|uestions  of  law  only,  said  action  does  dence  and  doubts  as  to  the  credibility 

not  abate  by  the  death  of  the  party  of  witnesses,  but  we  think   he   must 

against  whom  the  same  was  rendered;"  decide,  and  that  whatever  might  have 

the  word  ''decision,''  as  used  in  this  been  the  powers  of  a  chanceUor,  the 

section,  refers  to  a  decision  made  by  a  code  has  allowed  him  no  choice.''  And 

court  upon  a  trial  of  issues  without  a  see  further.  Griffin  v,  Cnmston,  i  Bosw. 

jury.      A  nonsuit,  in  an  action  tried  (N.  Y.)  281. 

by  the  court  without  a  jury,  is  not  a  2.  Mallory  v.  Wood,    14  How.   Pr. 

decision  within  the  meaning  of  section  (N.    Y.   Super.    Ct.)  67;    Burger  v. 

764,  and  consequently  an  order  of  the  Baker,  4  Abb.   Pr.  (N.  Y.  Supreme 

general  term,  reversing  the  judgment  Ct.)  11;  Chamberlain  v,  Dempsey,  14 

entered    on  a   nonsuit,   which    order  Abb.  Pr.  (N.  Y.  Super.  Ct.)  241;  Lewis 

was  made  without  a  hearing  or  trial  of  v,  Jones,  13  Abb.  Pr.  (N.Y.  Super.  Ct.) 

the    issues,    is    invalid.      Corbett    v.  437;   Loeschigk  v,  Addison,  19  Abb. 

Twenty-third  St.  R.  Co.,  114  N.  Y.  Pr.  (N.  Y.  Super.  Ct.)  169;  Sinclair  r. 

579.  Tallmadge,   35    Barb.    (N.    Y.)  602; 

1.  O'Brien  v.  Bowes,  4  Bosw.  (N.  Bolles  v.  Duff,  55  Barb.   (N.  Y.)  580; 

Y.)  657.     In  this  case  it  was  said:  Griffin  v.  Cranston,  5  Bosw.  (N.  Y.) 

"We  are  aware   that    the  Court  of  658;  Rogers  v.  Beard,  20  How.  Pr.(N. 

Chancery  was  accustomed,  when  not  Y.  Supreme  Ct.)  282;    Van  Valen  v. 

satisfied  by  the  proofs  as  they  were  ex-  Lapham,  13  How.  Pr.  (N.  Y.  Super, 

hibited,  to  order  a  cause  to  stand  over  Ct.)  240;  Thomas  v.  Tanner,  14  How. 

for  the  production  of  further  proofs.  Pr.  (N.  Y.  Supreme  Ct.)  4»6;  Eaton 

That  court  was  always  open,  and  such  v.  Wells,  82  N.  Y.  576.     See  also  ar- 

an  order  was  in  substance  continuing  tide  Findings  of  Court. 

or  'protracting  the  trial  of  the  cause  Judf*  oaanot  Suspend  Formal  Bntry 

until  the  matter  was  ripe  for  determi-  After  Decision. — In  all  cases  where  the 

nation,  but  even  that  course  did  not  single  judge,  before  whom  the  cause 
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8.  As  to  Time  of  Sendering  Deeiiion. — ^The  time  within  which  a 

trial  judge  must  file  his  decision  is  generally  regulated  by  statute. 
But  a  decision  made  after  the  time  prescribed  by  statute  b  valid, 
as  such  provisions  regarding  time  are  considered  to  be  directory 
merely.* 

4.  Taking  Case  under  Adviiement — Where  a  cause  is  tried  to  a 

has  been  heard,   has  had,  or  is  pre-  tion  was  to  expedite  and  render  certain 

sumed  to  have  had,  ample  tim»  for  the  decision  of  causes,   bj  setting  a 

discussion  and  consideration,  and  has  time  for  the  judge  within   which   he 

deliberately  pronounced  his  decision,  should  be  enjoined  by  the  law  to  de- 

which  he  at  least  should  assume  to  be  termine  the  causes  tried  before  him. 

right,  he  has  no  power  to  suspend  the  But  if    an    omission     or     accidental 

formal    entry    and    docketing    of  the  failure  to  render  or  file    a  decision 

judgment  consequent  upon  such   de-  within   the  precise   number  of    days 

cision,   or    to  deprive  the  successful  named  in  the  statute,  involved  the  risk 

party    of    the    benefit  which,   by  the  and  delay  and   expense  of  a  re-trial, 

terms  of  the  law,  the  docket  gives  him.  the  effect  of    the  statute  upon    the 

Wright  V.  Delafield,  ii  How.  Pr.  (N.  whole  would  be  more  vexatious  than 

Y.  Supreme  Ct. )  465.  beneficial  to  suitors.     I  think  this  sec- 

1.  California. — McLennan  v.  State  tion  ought  to  be  regarded  as  merely 

Bank,  37  Cal.  569;  People   v.  Staples,  directory;  and  while  a   great  and  un- 

91  Cal.  23 ;  McQuillan  v.  Donahue,  49  reasonable  delay  on  the  part  of  a  judge 

Cal.   157 ;   Broad  v,  Murray,  44  Cal.  in  deciding  a  cause,  would  furnish  a 

328;  Vermulet/.  Shaw,  4  Cal.  214.  reason  for  applying  to   the  court  for 

Colorado, — Gomer  v,  Chaffe,  5  Colo,  redress,  and  this  section  would  afford 

383.  the  means  of  relief,  on  the  other  hand, 

Michigan, — Rawson    v.   Parsons,  6  after  a  decision  has  actually  been  filed, 

Mich.   401 ;   Stansell    v.  Corning,   21  or  can  be  made  within  a  brief  period 

Mich.  242.  after  the  expiration  of  the  twenty  days, 

Minnesota. — Vogle  v,  Grace,  5  Minn,  and  especially  when  the  decision  has 

294.  actually  been  reached  and  declared  by 

Montana, — Territory  v.  Flowers,  2  the  judge,  and  the  only  omission  has 

Mont.  394.  been  to  record  it  in  proper  form,  the 

New    T'ork. — Burger    v.    Baker,    4  parties  should  not   be  driven  to   the 

Abb.    Pr.   (N.   Y.  Supreme  Ct.)  ix;  necessity  of  trying  the  cause  again.'' 

Stafford   v.    Ambs,    8  Abb.  N.   Cas.  Burger  v.  Baker,  4  Abb.  Pr.  (N.  Y. 

(Buffalo  Super.  Ct.)  237;  Stewart  v.  Supreme  Ct.)  11. 

Slater,  6  Duer  (N.  Y.)  83;  People  v.  Deolsloa  B«ndered  after  Jvdc«'t  Tarm 

Dodge,  5  How.  Pr.   (N.   Y.  Supreme  of  Offloa  BzplrM. — Where  the  parties 

Ct.)47;  Heroy  r.  Kerr,  21    How.  Pr.  agree  that  a  cause   shall  be  decided 

(N.   Y.  Super.  Ct.)  409;   Brinkley  v.  in  vacation,  a    decision    rendered   at 

Brinkley,  56  N.  Y.  192.  such  time  by  the  trial  judge  is  valid. 

In  construing    section   267    of    the  even  though  his  term  of  office  expires 

New  York  Code  of  Civil  Procedure  before  the  decision  is  actually  filed  in 

requiring  that,  in  case  of  trial  by  the  writing  and  deposited   in   the  clerk's 

court  without  a  jury,  a  decision  shall  office.     Babcock  v.  Wolf ,  70  Iowa  676. 

be  filed  within  twenty  days,  and   in  Death  of  One  of  tho    PartlM  iMfore 

declaring    such    provision    directory  Deolflloa. — Where  one  of    the   parties 

merelVf  Emott,  J.,  says:  '*The  ques-  dies  after  a  trial  by  the  court,  and,  after 

tion  then  arises,  whether  after  a  trial  delivery  of  the  opinion  of  the  judge,  in 

by  the  court  its  decision   must  be  filed  duplicate,  to  the  respective  attorneys, 

within  twenty  days,  or  its  power  over  but  before  a  decision  is  signed  and  filed 

the  cause  be  lost,  and  a  retrial  neces-  by  the  trial  judge,  a  judgment    is  en- 

sarily  be  had.   This  cannot  be  so.  The  tered  upon  such  opinion,  the  judgment 

court  does  not   lose  its  jurisdiction  of  is  invalid.     Adams  v.  Nellis,  59  How. 

the  action,   nor  its  power  to  render  Pr.  (N.  Y.  Supreme  Ct.)385. 

judgment.  That  cannot  be  taken  away  As  to  the  rule  when  death  of  a  party 

after  a  trial  unless  by  explicit  words  of  occurs    previous    to    argument,     see 

the  statute.    The  object  of  this  sec-  Black  v.  Shaw,  20  Cal.  68. 
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court  without  a  jury,  it  is  a  common  practice  for  the  court  to 
take  the  evidence  and  arguments  under  advisement  to  the  next 
or  succeeding  term.  This  power  is  unquestionable  and  must 
inhere  in  the  court,  unless  inhibited  by  statute.^  And  special  cir- 
cumstances  may  arise,  even  after  a  decision,  permitting  the  court 
to  reserve  the  case  for  future  argument  or  consideration.* 

1.  Tarpenning  9.  Cannon,  aS  Kan.  motions  nnder  advisement  is  unques- 

665;  Gates  9.  Ransom,  28  Kan.  670;  tionable. 

Hudson  V,  Strickland,  49  Miss.  596;  Where  an  action  is  delayed  for  the 

Scarborough  v.  Smith,  53  Miss.  517;  convenience  of  a  courts  and  continued 

Thorpe  V.  Corwin,  ao  N.l.  L.  3x1.  hy  their    order    for  advisement,   the 

HOUUiiff  ModMis  Orar. — On  the  right  court  will  always  take  care  that  no 

of  courts  to  hold  over  motions  for  de-  party  shall  suffer  by  such  delay.    Perrj 

cision,  it  is  said  in  Gomer  v.  Chaffe,  5  v.  Wilson,  7  Mass.  393.    See  Willson  o. 

Colo.  383:  "It  is  the  duty  of  courts  to  Henderson,  15  How.  Pr.  (N.  Y.  Su- 

use  all  reasonable  diligence  in  the  de-  preme  Ct.)  90. 

clsion  of  motions  and  other  matters  Daelaloft  la  ▼aoallo&.'^A  cause  ma/ 

presented  for  their  determination,  but  be  taken  under  advisement  and  de- 

to  say  that  they  shall  all  be  decided  at  cided  in  vacation,  and  a  Judgment  en- 

the  same  term  during  which  they  are  tered  upon  such  decision  is  valid,  unless 

presented,  regardless  of  their  impor-  modified  or  set  aside  before  the  ex- 

tance  or  difficulty,  or  of  the  time  of  piration  of  the  next  succeeding  term, 

submission,   would    be   unreasonable.  Toledo,  etc.,  R.  Co.   v,   Eastbum,  79 

Section  303  of  the  code    requires  the  111.  140.     See  Pease  v.  Roberts,  9  III. 

judge,   upon  granting  or  refusing   a  App.  13a. 

new    trial,   to    state    in    writing    the  S.  State  v.  Webb,  53  Kan.  464.     In 

grounds    upon     which    the    same    is  this  case,  after  overruling  a  motion  for 

granted  or  refused.  This  provision  was  a  new  trial,  the  court  neld  the  case 

doubtless  intended  to  secure  a  careful  under  advisement,  and  Horton,  C.  J., 

consideration  of  such  applications,  as  in  his  opinion,  speaking  of  the  prac- 

well    as    to    inform    litigants    of  the  tice,  said :  ''Generally,  it  is  the  duty 

grounds  of  the  decision.    It  not  infre-  of  a  trial    court,  upon   overruling  a 

quently  happens  that  these  motions  are  defendant's  motion  for  a  new  trial,  to 

presented  and  argued,  or  submitted  render  judgment   upon    the    general 

upon  briefs,  on  the  last  day  of  the  term,  verdict;    but    special    circumstances 

In  many  instances  they  require  a  thor-  may  arise,  permitting  the  court  to  re- 

ough  review  of  the  evidence,  and  they  serve  the  case  for  future  argument  or 

often  involve  the  examination  of  au-  consideration,  even  after  the  motion 

thorities  not  previously  brought  to  the  for  a    new    trial    is  overruled.    The 

attention  of  the  court.     If  the  provi-  statute  expressly  permits  this.    The 

sion  is  to  be  held  mandatory,  the  effect  application  or  petition  filed    by  the 

will  be  to  require  many  of  these  mo-  Atchison   Savings  Bank   in   the  trial 

tions  to  be  decided  without  due  con-  court  presents  such  facts  touching  the 

sideration,  a  result  which  will  defeat  payment  and  satisfaction  of  the  claim 

the  spirit    and    intent    of    the    stat-  of  the  plaintiff  by  the  person  primarily 

ute."  liable  therefor,  that  we  do  not  per- 

And  in  Coleman  v,  Edwards,  5  Ohio  ceive  the  trial  court  abused  its  discre- 

St.  51,  where  a  cause  was  tried  in  a  tion  in  reserving  the  case  for  further 

Common  Pleas  Court  before  a  jury,  at  consideration.    Of  course,  a  court  has 

a  term  certain,  and  after  verdict  for  no  legal  right  to  suspend  an  entry  of 

the  defendant,  the  plaintiff  moved  for  a  judgment,  or   the  execution  of   a 

a  new  trial,  for  the  reason  of  misdlrec*  judgment,    arbitrarily ;    but    with   a 

tion  of  the  court  to  the  jury,  and  the  view  to  substantial  justice  between  the 

court  held  such  motion  under  advise-  parties,  the  court  may,  for  good  and 

ment  until  the  next  succeeding  term,  sufiicient  reasons,  refuse  or  delay  to 

and  then  overruled  the  motion  and  en-  enter  judgment." 

tered  judgment  upon  the  verdict,  it  He  BsinMy  to  Gompsl  Court  to  DmM*. 

was  held  that  the  judgment  was  valid,  — ^As  a  general  rule,  there  is  no  rem- 

as  the  power  of  a  court  to  continue  edy  open  to  either  party  to  an  actioa 
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6.  How  Beciiion  should  be  BenderocL — ^The  trial  judge  himself 
must  render  the  decision.  The  decision  may  be  pronounced 
orally,  but  the  better  practice,  sometimes  enforced  by  statute,  re* 
Quires  that  it  be  made  in  writing  and  sig^ned  by  the  trial  judge. 
When  the  court  acts  both  as  judge  and  jury,  it  can  be  made  in 
writing  only.* 

to  compel  a  trial  judge  to  make  a  de-  when  a  decision  had  been  made,  and 

cision  in  a  case    submitted  to  him.  was  not  filed  within  the  time  allowed 

The  subject  is  fully  discussed  in  an  by  statute,  but  was  thereafter  held  by 

opinion  by  Kmmett,  C.  }.,  in  Vogle  v.  the  judge,  because    of  doubts  of  the 

Grace,  5  Minn.  394,  who  says:  "The  power  to  file  it  after  the  expiration  of 

only  error  claimed  to  exist  in  this  rec-  the  statutory  time, 

ord  is  that  the  judge,  to  whom  the  1.  O'Brien  v,  Bowes,  10  Abb.  Pr. 

case  was  submitted,  without  the  inter-  (N.  Y.  Super.  Ct.)   106;  Chamberlain 

vention  of  a  jury,    neglected  to  file  v.  Dempscy,  14  Abb.  Pr.  (N.  Y.  Super, 

with    the    clerk    his    decision,    until  Ct.)  241;  Thomas  t/.  Tanner,  14  How. 

twenty  days  had  expired  after  the  term  Pr.  (N.  Y.  Supreme  Ct.)  426;  Gomer 

at  which   it  was  tried.    •  •  •    When  v,  Chaffe,  5  Colo.  383 ;  Delashman  v. 

the  parties  have  once  tried  and  Mb-  Berry,  30  Mich.  293 ;  Garr  v,  Spauld- 

-mitted  their  case,  they  have  done  all  ine,  2  N.  Dak.  414. 

that  can  be  required  of  them.     They  In  Burger  v.  Baker,  4  Abb.  Pr.  (N. 

have  no  control  over  the  judge  to  force  Y.   Supreme  Ct.)   11,    although  the 

him  to  decide  within  the  time,  for  he  question    as   to    whether   a  decision 

would  have,  in  any  event,  to  the  last  should   be  in  writing  was  not  directly 

moment  to  comply  with  the  directions  decided,   the  following  comments  in 

of    the    statute.     They     should    not,  reference  to  such  practice  are  made  in 

therefore,  be  prejudiced  by  the  omis-  the  opinion :  **It  is  unnecessary  to  de- 

sion.     The  parties    must  necessarily  cide  whether  the  decision  Mn  writing' 

wait  until   the  time  has  fully  expired  ♦♦♦  must  be  signed  bythe  judge,   Un- 

before  it  is  known  that  the  )udge  has  doubtedly,  it  is  the  more  correct  and 

failed  to  comply,  and  then  if  the  omis-  safer  practice  that  it  should  be.     But 

sion  is  fatal,  they  must  be  put  to  the  even  if  the  court  can  authorize  the  clerk 

trouble,  expense,  and  delay  of  another  to  make  up  and  file  a  decision,  that 

trial,  without  any  fault  of  their  own.  decision  must  be  something  more  than 

This  would    be    putting  parties  too  a  mere  minute  of  what  takes  place  at 

much  in  the  power  of  the  court.    A  the  trial,  something  more  than  merely 

partial  or  prejudiced  judge  might  in-  the  order  or  direction  of  the  court  to 

dulge  his  partiality  or  prejudice  to  the  amend  a  pleading,  or  that  the  clerk 

great  injury  of  tine  party,  by  simply  enter  judgment.    That  may  be  a  rule 

delaying    to   file  a    decision    which,  or  order,  but  it  is  not  a  decision  of  a 

when  rendered,  must  inevitably  be  in  question  of    fact.    *  ^  *     The  court 

his  favor.     It  is  undoubtedly  the  duty  should  express  and  record,  not  merely 

of  the  judge  to  make  and  file  his  de-  a  direction  to  enter  a  judgment,  but  a 

cision  within  twenty  days  as  directed  decision  that  the  plaintiff  or  defendant 

by  the  statute ;  but  as  parties  cannot  had  established  this  or  that  proposition 

compel  him   so  to  do,  we  think  the  or  claim." 

cause  of  justice  will  be  best  subserved  And  where  a  judgment  is  entered 

by  construing  the  statute  to  be  direc-  in  a  case  tried  by  the  court  without 

tory  merely,  as  to  the  time  of  making  filing  a  decision  in  writing,  the  defect 

and  filing  the  decision.    Mere  delay  is  will  be  disregarded  if  it  does  not  affect 

not  likely  to  prejudice  any  one  but  the  a  substantial  right.     Lewis  v,   Jones, 

party  entitled    to,  and    who  at  last  13  Abb.  Pr.  (N.  Y.  Super.  Ct.)  437; 

obtains,  the  decision  in  his  favor;  and  Sands  v.  Church,  6  N.  Y.  347;  Lake 

it  is  not  at  all  probable  that  he  will  Ontario,  etc.,  R.  Co.  v,  Marvine,  18 

ever  urge  such  an  objection  against  N.  Y.  585. 

his  own  judgment."  In  an  action  where  no  findings  of 

But  see  People  v.  Dodge,  5  How.  fact  are  required,  an  order  for  )udff- 

Pr.  (N.  Y.  Supreme  Ct.)  47,  where  an  ment  on  the  pleadings  is  a  decision  in 

tUt^rnative    mandamus     was    issued  writing  under  section  loio  of  the  Code 
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6.  Filing  the  Deoiiion. — The  time  of  filing  the  decision  is  regu^ 
lated  by  the  statute.  But  omission  to  file  the  decision  within 
the  statutory  time,  where  no  substantial  right  is  a£Fected,  will  be 
disregarded,  as  the  requirements  of  such  statutes  are  directory 
merely.* 

of  Civil  Procedure.     Eaton  v.  Wells,  court.     Burger  v.  Baker,  4  Abb.  Pr. 

82  N.  Y.  577.  (N.  Y.  Supreme  Ct.)  11. 

In  New  York,  under  section  267  of  Where  it  is  agreed  between  opposing 
the  Code  of  Civil  Procedure,  which  counsel  of  parties  to  a  suit,  that  the  case 
provides  that  ''upon  the  trial  of  the  be  heard  orally  before  two  of  the  judges 
question  of  fact  by  the  court  its  deci-  and  submitted  to  them  on  briefs  to  be 
sion  shall  be  given  in  writing,  and  filed  filed,  such  an  agreement  cannot  be 
with  the  clerk,"  etc.;  "judgment  upon  considered  as  providing  that  the  third 
the  decision  shall  be  rendered  accord-  judge  should  participate  in  consulta- 
ingly,"  means  that  a  judgment  in  a  tion  about  the  case  but  not  participate 
case  where  the  court  acts  both  as  in  the  decision,  and  a  judgment  en- 
judge  and  jurj,  to  determine  both  law  tered  upon  a  decision  rendered  by  all 
and  fact,  cannot  be  rendered  orally,  three  is  valid,  even  though  the  third 
but  only  in  writing;  and  that  the  de-  judge  was  not  present  at  the  oral  argu- 
cison  may  be  made  either  at  the  trial  ment.  Blanc  v.  Bowman,  23  Cal.  23. 
or  at  any  time  within  twenty  days  1.  Burger  v.  Baker,  4  Abb.  Pr.  (N. 
after,  and  whenever  it  is  made,  whether  Y.  Supreme  Ct.)  11;  Lewis  v.  Jones, 
in  open  court,  in  the  presence  of  the  13  Abb.  Pr.  (N.  Y.  Super.  Ct.)  427; 
parties,  or  after  the  court  has  adjourned,  Putnam  v.  Crombie,  34  Barb.  (N.  Y.) 
and  the  justice  has  retired  to  his  pri-  232;  O'Brien  v,  Bowes,  4  B.06w.  (N. 
vate  apartment,  that  there  shall  be  Y.)  657;  Stewart  v.  Slater,  6  Duer  (N. 
something  to  authenticate,  something  Y.)  83;  People  v.  Dodge,  5  How.  Pr. 
that  shall  place  beyond  doubt  what  is  (N.  Y.  Supreme  Ct.)  47.  See  Brink- 
the  precise  point  decided.  Sands  r.  ley  v.  Brinkley,  56  N.  Y.  192;  Fleet  v. 
Church,  6  N.  Y.  348.  Kalbileisch,  43  Hun  (N.  Y.)  443. 

Declsloii  Announced  OraUy. — Where  In  People  v.   Church,  2  Lans.  (N. 

no  decision  signed  by  a  judge  has  ever  Y.)  459,  Talcott,  J.,  in  speaking  of  the 

been  filed,  but  at  the  time  of  the  trial  practice  of  judges  in  regard  to  filing 

a  decision  is  announced  orally,  and  by  decisions,  says:  "The  decision  of  the 

order  of  the  judge  an  entry  is  made  in  judge,  as  to  drawing  up,  delivery  and 

the  clerk*s   minutes  as  follows:  "Or-  filing,    has   in   practice   been   treated 

dered    that   the  plaintiff    amend    his  in  the  same  manner  as  the  report  of  a 

complaint  to  correspond  with  the  map  referee,  and  for  the  same  reasons.  We 

and  diagram  proved  by  one  A,  a  wit-  are  not  aware  that  complaint  has  ever 

ness,and  thereupon  judgment  be  given  been  made  that  a  referee  did  not  file 

for  the  plaintiff  that  he   recover  the  his  report  personally,  that  it  was  drawn 

lands  so  to  be  described  in  the  com-  up  by  the  successful  party,  or  that  it 

plaint, with  costs ;"  and  where  it  further  was  not  communicated  before  filing  to 

appears  that   nothing  more  was  ever  the  opposite   party,   and    we  see    no 

done,  by  or  under  the  direction  of  the  reason  for  a  difference  of  practice  in 

court,  but  at  a  subsequent  day  the  en-  the  two  cases.'' 

try  was  reduced  to  somewhat  more  of  Kotton     GontlniMd    after     FUlnf. — 

form  by  the  clerk,  and  an  entry  made  Where  a  motion  is  continued  by  the 

by  him  reciting  that  the  cause  was  court  to  the  term  next  succeeding  the 

called  and  that  the  defendant  did  not  term  at  which  it  was  filed,  and  decided 

appear ;  and  after  hearing  the  proofs  at  the  term  to  which  it  was  continued, 

on  an  inquest  without  a  jury,  the  judge  the  decision  in  legal  contemplation  Is 

ordered  and  adjudged  that  the  com-  the  same  as  if  made  at  the  term  at 

plaint  be  amended,  and  that  the  plain-  which  the  motion  was    filed.     Knox 

tiffs  on  judgment  recover  the  lands  County  Bank  v.  Doty,  9  Ohio  St.  508; 

described  in  the  amended  complaint;  Niles  v.  Parks,  49  Ohio  St.  370. 

such  proceedings  are  not  in  compli-  Preanmptlon    of   Date  of  FUlnff  on 

ance  with  section  267  of  the  Code  of  Death  of  Party. — Where  a  defendant 

Civil  Procedure,  requiring  a  decision  dies  before  a  decision  is  rendered,  in 

to  be  sij^ed   by  the  trial  judge  or  the  absence  of  positive  proof  as  to  the 

942  Volume  V. 


Sflbet  of  tilt  Dadiioii.                  DECISIONS.  Effsct  of  the  Boolgion. 

m  Bfrct  of  tee  Bscmov. — The  decision  of  a  judge,  upon  a 
question  of  law,  is  the  only  authority  for  entering  the  judgment, 
and  upon  a  question  of  fact,  is  as  conclusive  as  the  report  of  a 
referee  or  the  verdict  of  a  jury.* 

exact  time  of  his  death  on  the  day  which  the  record  contains,  it  turns' 
when  the  decision  is  handed  down  out  that  this  does  not  purport  to  be  the 
and  filed  the  presumption  is  that  it  decision  or  decree  of  the  judge;  then  a 
was  filed  during  the  lifetime  of  the  de-  judgment  rendered  upon  such  a  de- 
fendant. Peetsch  v,  Quinn,  6  Misc.  cision  is  irregular  and  must  be  set 
Rep.  (N.  Y.  Citj  Ct.)  52.  aside.     Thomas  v.  Tanner,  14   How. 

Powor  of  Clerk  to  BnUr  Deoiaion. — In  Pr.  (N.  Y.  Supreme  Ct.)  426. 
an  action  tried  before  the  court  with-  1.  Chamberlain  v.  Dempsey,  14 
out  a  jury,  the  clerk  can  only  enter  Abb.  Pr.  (N.  Y.  Super.  Ct.)  241; 
judgment  as  directed  by  the  court  in  Ritter  v.  Cushman,  35  How.  Pr.  (N. 
the  decision  filed,  or  upon  a  subse-  Y.  Super.  Ct.)  284;  North  America 
quent  approval  by  the  judge  who  tried  Bank  v.  Embury,  21  How.  Pr.  (N.  Y. 
the  cause  of  the  particular  judgment  Supreme  Ct.)  14;  Bruyn  v,  Comstock, 
that  is  proposed  to  be  entered.  56  Barb.  (N.  Y.)  9;  Hoogland  v. 
Therefore,  where  a  decision  was  filed,  Wight,  7  Bosw.  (N.  Y.)  394;  Davis  v. 
containing  no  explicit  directions  as  to  Allen,  3  N.  Y*.  i6iB. 
the  entry  of  any  judgment,  and  the  Tbo  GovrtHM  Powor  toBoeonildor  its 
clerk  entered  the  judgment  dismiss-  decision  on  the  same  state  of  facts, 
ing  plaintiff's  complaint  "on  the  though  such  power  is  rarely  exercised, 
merits,'*  a  motion  to  correct  the  judg-  The  rule  which  requires  leave  to  be 
ment  entered  was  granted.  Card  v.  obtained  before  a  motion  is  renewed  is 
Meincke,  70  Hun  (N.  Y.)  382.  See  one  of  practice  merely,  to  avoid  con- 
also  Crim  v.  Kessing,  89  Cal.  478.  fusion  and  abuses,  but  does  not  affect 

Where  the  clerk    enters    an  order  the  power  of  the  court  to  reconsider 

upon  the  decision  of  a  judge,  such  de-  its  decision  on  a  motion  upon  addi- 

cision  must  be  strictly  followed,  but  tional  facts.     In  this  respect,  such  de- 

when  the  judge  settles  the  order  him-  cisions  and    orders  differ  essentially 

self  the  order  is  the  formal  disposi-  from  judgments  in  actions   or  specific 

tion  of  the  motion  which  must  con-  proceedings.     Riggs  v,  Pursell,  74  N. 

trol.     Post  v.  Cobb  (Supreme  Ct.),  13  Y.  370. 

N.  Y.  St.  Rep.  555.  Bvidonoo. — It  is  essential  to  a  judi- 

Where  it  is  manifest  from  the  deci-  clal  trial  that  the  evidence  taken  should 

sion  of  a  court,  filed   by  it,  that   the  in    some    form    be  presented   to  the 

court  has  determined   upon  a  judg-  judge  before  decision.     But  when,  as 

ment,  but  the  decision,  through  a  clear  a  matter  of  law,  it  appears  that  the 

inadvertence  of  the  court,  fails  to  di-  testimony  introduced  is  known  to  the 

rect  the  entry  of  a  judgment,  the  ap-  court,  a  motion  to  vacate  a  judgment, 

pellate  court  will  overlook  such  inad-  on   the  ground   that  such   testimony 

vertence  and  direct  the  judgment  to  was  improperly   introduced,    will   be 

be  entered  in  accordance  with  the  de-  denied.     Crook  v,  Hamlin,  140  N.  Y. 

cision.  Cook  v. Moore,  100  N.  Car.  294.  297. 

JOdgmont  Boll  Indofinito  aa  to  Dool-  As  stated  by  the  court  in  the  fore- 

■ton. — In  a  case  where  it  cannot  be  going  case,  *'  the  only  question  before 

told  from  the  judgment  roll,  whether  us    is    whether  there  were  any  facts 

or  not  there  has  ever  been  a  decision  stated  in  the  motion  papers  from  which 

by  the  judge  who  tried  the  cause,  the  it  could  be  found   thai  the  evidence 

judgment  roll   containing  the  plead-  taken  out  of  court  before  the  stenog- 

ings,  followed  by  a  document  which  rapher  was  brought  to  the  attention 

does  not  purport  to  have  been  signed  of  the  judge  before  deciding  the  case, 

or  allowed  by  the  judge,  or  indeed   by  It  is  conceded  that  it  was  not  written 

anybody  else,  but  it  appears  that  the  out  by  the  stenographer,  or  in  any 

clerk,  in   entering  judgment,  has  re-  way  presented  by  him  to  the  judge, 

cited  the  fact  that  **the  decision  or  de-  and  it  embraced  a  large  part  of  the 

cree  of   the  judge  has  been  filed;"  evidence  in  the  case.     But  in  answer 

and  on    r^erence    to    the  document  to  the  moving  affidavits,  the  plaintiff 
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presented    an    affidavit   in  which  he  case  was  decided.    The  reading  bj  the 

stated  that    although    Justice  judge  of  the  minutes  of  the  evidence 

was   not   actually   present  during  all  taken  out  of  court,  or  of  documents, 

the  time  when  testimonr  was  taken,  maj  be  dispensed  with  where  counsel, 

'  he  was  present  during  a  large  portion  upon  a  trial  or  argument,  agree  upon, 

thereof,  and  so  much  as  was  not  then  or  orallj  state  to  the  judge,  what  the 

heard  by  him  was  substantially  con-  minutes  or  documents  contain,    and 

ceded  in  the  argument  addressed  to  for  the  purposes  of  review  the  minutes 

the  court  on  both  sides  at  the  close  of  or  documents  so  referred  to  may  be 

the  trial.'    This  statement    was    not  incorporated  in  the  case.  Here  the  evi- 

contradicted.    The  statement  is  to  the  dence  taken  before  the  court  stenogra- 

efTect  that  the  evidence  taken  out  of  pher  was  potentially  before  the  court, 

court  was  brought  to  the  attention  of  although  not    written  out     Any  dis- 

the  court  In  the  argument  by  counsel  regard  of  the  forms  of  administering 

on   both   sides,   they    conceding    and  justice,  which  may  weaken  the  secur- 

agreeing  upon  the  substance  thereof,  ity  of  rights,  or  subject  them  to  pre- 

At  least  the  judge  hearing  the  motion  judice    from    infirmity    of    memory, 

might  so  construe    its    meaning.     It  ought  to  be  avoided  when  practicable, 

cannot  be  said,  as  matter  of  law  upon  But  we  perceive  no  grouna  in  law  for 

this  state  of  facts,  that  the  evidence  interference  with  the  decision  of  the 

was  not  known  to  the  court  when  the  motion." 
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DECLARATIONS. 

Explanatory  Notb. — An  article  upon  declarations  in  this  woric  is  imprac- 
ticable and  unnecessary  for  the  following  reasons:  Each  of  the  various 
common-law  actions  is  made  the  subject  of  an  article*  and,  necessarily,  the 
declaration  for  such  form  of  action  receives  full  treatment.  Furthermore, 
the  articles  relating  to  the  subject-matters  of  numerous  actions  thoroughly 
discuss  the  requisites  of  the  declarations  therein.  Finally,  the  articles  whicn 
treat  of  the  various  rules  and  doctrines  of  pleading  are,  in  the  fullest  sense, 
applicable  to  declarations  under  the  common-law  system  of  pleading.  The 
following  cross-references  will  lead  the  investigator  directly  to  all  the  places 
where  any  matters  pertaining  to  declarations  are  discussed. 

As  to  Declarations  in  the  Various    Kinds    of   Common-^aw   Actions^   see 
articles  ACCOUNTS    AND    ACCOUNTING,  yoV   i,  p.   83; 
ASSUMPSIT,  vol.  2,  p,  987  ;   COVENANT;  DEBT;  DETI- 
NUE:   EJECTMENT;    REPLEVIN;     TROVER;    TRES- 
PASS; TRESPASS  ON  THE  CASE. 
For  Specific  Directions  for  Drawing    Declarations  under  Various  Circum- 
stances,   see    the   titles    in   this   work    indicative  of  iJU  subject- 
matter  of  the  action  ;  thus,  for  Declarations  in  Actions  upon  Awards, 
see  article  AWARDS ;  in  Actions  for  Breach  of  Promise,  see 
article  BREACH  OF  PROMISE  OF  MARRIAGE  ;  in  Actions 
against  Carriers,  see  article  CARRIERS,  etc. 
As  to  the  Corresponding  Heading  under  the  Code  System,  see  article  COM- 
PLAINTS AND  PETITIONS  IN  CODE  PLEADING,  vol.  4, 
p.  587. 
As  to  the  Various  Rules  and  Doctrines  of  Common-law  Pleading  Applicahle  to 
Declarations    Generally,   see  articles    CONSTRUCTION    OF 
PLEADINGS,  vol.  4,  p.  741  ;  DEFINITENESS  AND  CER- 
TAINTY IN  PLEADINGS ;  DEPARTURE;  DUPLICITY; 
LEGAL  CONCLUSIONS; REPUGNANCY; SURPLUSAGE; 
TITLES;    VARIANCE. 
As  to  Joinder  of  Various  Causes  of  Action  in  one  Deciaratiom,  see  article 
ACTIONS,  vol.  I,  p.  108. 
Amendment  of  Declaration,  see  article  AMENDMENTS,  vol.  i,  p. 

458. 
Use  of  Counts,  see  article  COUNTS,  PARAGRAPHS  AND  SEPA- 

RA  TE  S  TA  TEMENTS. 
Prayer  for  Damages,  see  article  DAM  A  GES. 
Parties  to  Declarations,  see  article  PARTIES. 
Venue  of  the  Actiofts  and  Rules  for  Laying  the   Venue,  see  article 

VENUE. 
Variance  between  Declaration  and  Process,  see  article  VARIANCE. 
Ihe  of  Videlicet,  see  article  VIDELICET. 
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DECREES. 

By  Charles  C.  Moore. 

I.   DEFIKITIOEr,  949. 
IL  KIHD8  OF  DECBEES,  950. 

1.  Interlocutory,  950. 

2.  Final,  950. 

3.  AVj/.  050. 

4.  Supplemental,  951. 

5.  Nunc  pro  7>/«r,  951. 

6.  Conditional,  952. 

a.  In  General,  952. 

b.  Decree  for  Account,  954. 

7.  Pro  Forma,  954. 

8.  /'r^?  Confesso,  955. 

9.  0«  Default  at  Hearing,  955. 
10.  ^  Consent,  955. 

m.  EssEirriALs  of  a  Valid  Deceee,  955. 

1.  Jurisdiction — Parties,  955. 

2.  Conformity  to  Allet^ations  and  Prayer,  956. 

a.  Relief  Secundum  Allej^ata,  956. 

b.  Relief  under  the  General  Prayer,  956. 

3.  Issues  must  be  Made  Up,  957. 

4.  Hearing  or  Submission,  957. 

IV.  Nattjbe  akb  Extent  of  Relief,  958. 

1 .  Flexibility  of  Decrees,  958. 

2.  Complete  Relief,  958. 

3.  Enforcing  Ultimate  Liability,  959. 

4.  Relief  between  Codefendanis,  960. 

V.  GoKSEKT  Decrees,  960. 

1.  Validity  and  Effect,  960. 

2.  iVir?/  Necessarily  Confined  to  Issues,  962. 

3.  Recital  of  Consent,  963. 

VL  Degbees  Vestiho  ob  Biyfstivo  Title  to  Fbopebtt,  964. 
VH  T^EGBEEs  IN  Appellate  Coubts,  965. 

1.  Affirmance,  Rn'ersaL  etc,  965. 

2.  Reniifion  of  New  Decree,  966. 

VIII.  Decbee  afteb  Death  c  f  a  Pabty,  968 
IX,  Taking  the  Bill  as  Confessed— Degbees  Pbq  Confesso,  970. 

I    Definition  of  Terms,  970. 
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DECREES. 

2.  Origin  and  D€ve/cpm^nf  of  Jyoceadin^",  gjo. 

3.  IVken  Bill  may  be  Taken  as  Confessed,  973. 

a.  Failure  to  Appear  and  Demur,  Plead,  or  Answer,  973. 
(i)  In  General,  973. 

(2)  Due  Service  of  Process  Necessary,  975. 

(3)  Failure  to  Answer,  978. 

(a)  In  General,  978. 

{b)  After  Amendment  of  Bill,  98a 

\c\  Insufficient  Answer,  981. 

{a)  Upon  Demurrer  Overruled,  983* 

4.  Against  Persons  under  Disability,  984. 

5.  Orders  Pro  Confesso,  984. 

6.  Eiffect  of  Default,  986. 

a.  As  a  Waiver  of  Objections  to  Bill,  986. 

b.  Admissions  Implied  by  Default,  986. 

c.  Proof  of  Allegations  of  Bill,  Q^, 

d.  Successful  Defense  by  Codefendant,  994. 

e.  Rights  of  Defendant  after  Default,  998. 

7.  Hearing  and  Final  Decree,  999. 

8.  Impeaching  the  Decree,  looi. 

a.  By  Appeal,  1001. 

b.  By  Bill  of  Review,  1002. 

c.  By  Original  Bill,  1002. 

Z.  Opumre  Obdebs  aito  Dxgbsis  pbo  ConsMO  ahd  Auownro 
DiFsmBs,  1002. 

I.  Power  to  open,  1002. 

a.  In  General,  1002. 

^.  -^  the  Federal  Courts,  1003. 
3.  As  an  Exercise  of  Discretion^^And  Statutory  Regulations,  1 004. 
3.  By  Implication,  1009. 
4«  Grounds  for  Opening,  1009. 

a.  "  C7^7tf^  Cause,*'    1009. 

^.  Irregularity,  10 10. 

r.  Surprise,  Accident,  Mistake,  or  Negligence  of  Solicitor,  1012. 

^.  Collusion,  1 01 5. 

^.  Error  in  the  Decree,  1016. 

/.   CharcLcter  of  Proposed  Defense,  1017. 
(i)  Meritorious  Defense,  1017. 

(2)  Defenses  Merely  Technical,  1017. 

(3)  Confined  to  Defense  by  Answer,  10 1 8. 

(4)  Unconscionable  Defenses — Usury,  1019, 

(5)  Statute  of  Limitations,  1019. 
5.   The  Application,  1019. 

a.  Parties  to  Application,  1019. 

^.   ^>i^if  /t?  ^^  J/a^^ — Laches  and  Limitations,  loai. 

r.   K^^yv  /r?  ^^  Made,  1022. 

</.  /Jvw  of  Application,  1022. 

tf.    Verification,  1023. 

/   73?  ^^  Accompanied  by  Proposed  Answer,  ioa4* 

f;  Notice  of  Application,  1025. 
3  Renewal  of  Application,  1026. 
.  &  Proceedings  on  Application,  1026. 

a.    Testing  Sufficiency  of  Petition,  1026. 
^.  Counter-affidaTnts,  1026. 
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DECREES. 

€.  Op€mtmg  Order  or  Decr$s  mmd  AilMrimg  Deftmse^  1027. 
d.   Original  Decree  Remummetg  im  SkUu  gtta,  loaj. 
7^  Dfrms,  loo^^ 

8.  Final  Hearing  and  Decree,  10991 

9.  ReTHiW  ef  MuHng  am  Application^  1039. 

XL  BBOBEXB  OV  DSFAULf  AT  tflX  Q|CAXtV0,  tOjCX 

1.  Default  on  Part  of  Plaint^,  1030. 

2.  Default  on  Part  if  Defendant,  10131. 

3.  opening  the  Decree ^  1031. 

zn.  Bminov,  DRAnive  AXB  tenLortf,  ft»ar«  iv»  Svtbt. 

AVD  BVBOLLMEFT,  IO32. 

1.  Rendition,  ic^2. 

a.  Generally,   toyi, 

b.  In  Vacation,  1033. 

(1)  6y  Statute,   1033. 

(2)  Without  Statutory  Authority,  f<>3). 

2.  Drafting  and  Settling,  1033. 

3.  Signing  and  Entry,  1034. 

4.  Enrollment,  1035. 

5.  W^i4^  £»  Decree  Becomes  OperatiVi,  1037. 

znL  ToBX  or  SscBXBs^  1038. 

1.  Different  Parts  Enumerated — Date  and  Titie^  19^ 

2.  The  Recitals,  1038. 

3.  The  Declaratory  Part,  1039. 

4.  The  Ordering  Part,  1040. 

ny.  itamnmnrr,  MosmaATioir  akd  Yaoatiov,  1041. 

1.  Interlocutory  Orders  and  Decrees,  1041. 

2.  Decree  Pronounced  but  Ndt  Formally  Entered,  10461. 

3.  Final  Decrees,  1047. 

a.  During  the  Term,  1047. 

b.  After  thi  Term,  1049. 

( 1 )  fudicial  Errors,   1 049. 

(2)  Clerical  Errors,  1053. 

(3)  Matters  of  Course,  idcS. 


i4)  Mistake  or  Surprise,  Interests  Not  Heard,  1056. 
(7)  Modification,  etc.,  of  Consent  Decrees,  1060. 


[p  Changing  Time  or  Manner  of  Execution,  1057. 
r6)   ^ 


ify  Consent,  ioj8. 


(8)   Vacating  Decrees  Pro  Confisso  and  on  Defauit  at 
Hearing,  106a. 

XY.  ConTEVoTiinr  oy  Smbxii,  1060. 
XVL  Dmuitehem  AiTD  CEBTAnrrt,  1063. 

1.  In  General,  1063. 

2.  A  Rispect  of  Parties,  106$. 

3.  Certainty  Attainable  by  ReferencB^  1067. 

XYU  BnOBCEMEVT,  1068. 

1.  i^j^  WHt  of  Execution  and  Attachment,  1068. 

2.  ^  Execution  as  at  Law,  1068. 
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3.  By  A€ium  ff  Court,  or  §y  Operation  of  Statute^  1069. 

4.  By  Writ  of  Stgmsstratwm,  1069. 

5.  By  Writ  of  Assistance^  ho^. 

6..  By  IMnf^gas  agai^t  C^fponUfm,  4069^ 

7.  J^  BUlin  EfuUy*  1069. 

8.  By  Action  at  L^w,  i^o^. 

9.  Qmiroi  of  Court  over  Execution,  1075. 

CROSS-REFERENCES. 
Ms  io  Decrees  for  Account,  a^  aitick  ACCOUNTS  AND  ACCDUNTINC, 

V<3d.         \yf,        102. 

jPecreesm  AdmraUpf,  sec  article  Af)MIfi.ALTY,  vdl.  i,pp.  275,  276. 

Decrees  for  Alimony,  see  article  ALIMONY,  vol.  y,  p.  4^7  et  s^g, 

Pecrees  on  Admissions  in  Answer,  s(^  aitipl^  jANSlVp^S  fl^  flQUJTY 
P,LEAX>JNG,  vol.  I,  p.  930. 

fy^<cm  Bill  to  Foreclose  Chattel  M<>rtg^iie,  «f»  ^c^i^  CMATTEL 
MORTGAGER,  vol.  4.  p.  537. 

Decrees  im  Copyright  Cases,  sec  aitidc  COPYRIGHT. 

Decrees  for  Costs,  sec  aitklc  COSTS, 

Decrees  of  Dismissat,  see  article  DISMISSAL,  DISCO  NT fpJUANCE, 
AND  NONSUIT. 

Decrees  after  Remand  from  Appellate  Cofurt,  sc;e  attic^le  M^ANPA  TE, 
REMAND,  AND  PROCEDENDO. 

Decrees  against  Infants,  sec  aiticle  INFANTS. 

Decrees  agajmsi  Married  Women,  sec  artiole  MARRIED  WOMEN. 

Impeaciung  Decrees  far  Fraud,  etc. ,  see  article  BILLS  TO  IMPEACH 
DECREES  AND  fUDGMENTS,  vol.  5,  p.  607. 

Review  of  Decrees  by  Appeal,  see  article  APPEALS,  vol.  2,  p.  i;  By 
Bill  of  Review,  see  article  BILLS  OF  REVIEW,  vol.  3,  p.  ^69; 
By  Rehearing,  see  article  REfJEARJNGS. 

Interlocutory  Decrees  and  Orders,  .see  genera^y  article  DfiDJSRS ;  and 
in  proceedings  on  the  ^venil  kinds  .of  bills,  ^ee  th^  appropriate 
titles  of  :ibo9e  hiUs. 

Decrees  on  various  kinds  of  bills,  suck  as  Creditors^  B&s,  Cross  BiUs, 
Divorce,  Injunctions,  Partition,  Quieting  TUle,  Redemption,  Ref- 
ormation, Rescission  and  Cancellation,  Specific  I^rformance,  etc., 
see  the  particular  titles. 

Cognate  titles  and  other  matters  reila^ng  to  decrees,  see  .artiqles  DE- 
CISIONS; DIVISION  OF  OPINION;  JUDGMSXjITS ;  PRO- 
BATE. 

1  JiKmajlW.—K  decree  io  equity  *  is  a  sentence  pr  ^Qi:der  of 
t;hecourt  pivnoiuK3ed«ftcritJtie:he2^.i:^.Qrsutuoai$siaii  ol  tibeiQiivse.' 

1.  Decrees  J3iL  Adip^icit].^. — S^  article  of  the  controvers/.''  Haines ,9.  Haines, 

Admiralty,  vol.  i,  p.  249.  35  Mich.  138. 

J>ecreeB  In  PTDbiktet^vta.-:— See  article  *'A  decree  is  a  sentence,, or  order  of 

Probatb.  the  court,  pronounced  on  hearing  and 

-S.  Barton,  Suit  in  Equity  135.  understanding. all  die  pqinb  in  issue 

"The  term  decree  is  not  applicable  and  (ieterjmining  the  tAj^c^I  of  all  the 

to  the  interlocutory  orders  made  fqr  parties  .to  the  su;^  according  ^to  equity 

the  furtherance  of  suits,  but  belongs  to  and  good  cons<;ience:"    i)aniell  Ch. 

8uch;adiudications as  settle  some  ri^ht  Pr.  (ist  ed.)  ^z. 

or  liability  pertaining  to  the  substance  "  But  a  decree  is  none  the  less  a  de- 
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Kind!  of  ]>Mraw.  DECREES.  TBM. 

IL  Kdtds  07  DSCBES8 — 1.  Interlocutory. — ^An  interlocutory  decree 
is  one  pronounced  for  the  purpose  of  ascertaining  matter  of  fact 
or  law  preparatory  to  a  final  decree.^ 

8.  Final — ^A  decree  is  final  when  it  fully  decides  and  disposes 
of  the  whole  merits  of  the  cause,  and  reserves  no  further  questions 
or  directions  for  the  future  judgment  of  the  court.^ 

3.  Via. — ^A  decree  is  said  to  be  made  nisi  when  it  is  not  to  take 
effect  unless  the  defendant  fails  to  show  cause  against  it  within  a 

cree,  and  none  the  less  valid,  although  Barb.  Ch.  (N.  Y.)  21 ;  Kane  v,  Whit- 
pronounced  without  such  a  hearing  and  tick,  8  Wend.  (N.  Y . )  319 ;  Fleming  v. 
understanding    and     in    violation    of  Boiling,  8  Gratt.  (Va.)  292;     Wright 
equitv  and   good   conscience."     Gib-  v,    Strother,    76    Va.  857;  Miller  v 
son,  Suits  in  Chancery,  §  546.  Cook,  77  Va.  806. 

Deorve  I&oludM  Jtuigment  under  tlie  "  It  seldom  happens  that  the  first 

Codes. — Final  adjudications,  whether  decree  can  be  final   or  conclude  the 

at  law  or  in  equitj,  are  ^'judgments"  cause.     The  most  usual  ground  for  not 

in  the  sense  in  which  that  term  is  used  making  a  perfect  decree  in  the  first 

in  the  codes.     Kramer  v.  Rebman,  9  instance  is  the  necessitv  which  fre- 

lowa  114;  Walker  v.  Walker  (Iowa,  quently  exists  to  ascertain  a  disputed 

1895),  ^'  ^*  ^-  Rep*  930*  Hughes  V.  fact,  bj  an  issue  at  law,  or  to  refer  a 

Shreve,  3  Mete.  (Ky.)  547;  Curry  v,  cause  to  a  master  of  the  court  to  make 

Piles,  8  Ga.  32.     See  also  Halbert  v.  inquiries,  or  to  take  accounts,  or  to  ad- 

Alford  (Tex.    1891),   16  S.  W.    Rep.  just  other  matters  which  must  be  dis- 

814.  posed  of  before  a  final  decision  can  be 

In  Kansas, — "Section  395   of    the  made   of    the    subject-matter   of    the 

Civil  Code,  corresponding  with  section  suit."     Barton,  Suit  in  Equity  135. 

380  of  the  Code  in  the  Compiled  Laws,  In  Equitable  AetLons  under  the  Ck>deB 

defines  '  a  judgment  as  the  final  deter-  interlocutory    decrees    may  be    made 

mi  nation  of  the  rights  of  the  parties  in  preparatory  to  the  final  judgments,  but 

an  action.'    Whatever  was  the  defini-  they  are  usually  denominated  "orders." 

tion  of  a  judgment  at  common  law,  Thompson  v.  White,  63  Cal.  595 ;    Bm 

and  whatever  distinction  existed  be-  /.  Farrars,  13  S.  Car.  254.     See  article 

tween  a  judgment  and  a  decree  under  Orders. 

the  old  systems  of  practice,  the  sec-  S.  Barton,  Suit  in  Equity  137 ;  Mead 
tion  above  quoted  is  decisive  as  to  v.  Christian,  50  Ala.  561 ;  Shegogg  v, 
what  is  a  judgment  under  the  code,  Perkins,  34  Ark.  117;  Gilpatrick  v, 
and  it  makes  no  difference  whether  it  Glidden,  82  Me.  201 ;  Forbes  tr.  Tuck- 
is  what  would  formerly  be  called  a  erman,  1 15  Mass.  1 15 ;  Parker  v.  Flagg, 
judgment,  an  order,  or  a  decree.  The  127  Mass.  28;  Johnson  v.  Everett,  9 
action  of  the  court  in  the  case  of  the  Paige  (N.  Y.)  636;  Dickenson  y,  Cod- 
relator,  in  i860,  was  a  final  determina-  wise,  11  Paige  (N.  Y.)  189;'  Mills 
tion  of  the  rights  of  the  parties,  and  v,  Hoag,  7  Paige  (N.  Y.)  18;  Evans 
consequently  was  a  judgment."  State  t^.  Dunn,  26  Ohio  St.  439;  Kelley  v. 
V.  McArthur,  5  Kan.  2£>.  Stanbery,    13  Ohio  408;    Battaile   v, 

I.  Barton,  Suit  in  Equity  135;  Maryland  Hospital,  76  Va.  63;  Ten- 
Richmond  V,  Atwood,  52  Fed.  Rep.  nent  v,  Pattons,  6  Leigh  (Va.)  196; 
10;  Bellamy  v,  Bellamy,  4  Fla.  242;  Barker  v.  Jenkins,  84  Va.  895;  Van- 
Owens  V,  Forbes,  9  Fla.  325 ;  Hays  v,  meter  v. Vanmeters,  3  Gratt.  (Va.)  142. 
May,  I  J.  J.  Marsh.  (Ky.)  497;  Tug-  Appealability  tlie  Orltorlim. — Under 
gle  V.  Gilbert,  i  Duv.  (Ky.)  340;  statutes  limiting  the  right  of  appeal  to 
Boone  v.  Helm,  4  Dana  (Ky.)  403;  final  decrees  only,  a  vast  number  of 
Gerrish  v.  Black,  109  Mass.  474 ;  Barth  cases  have  been  decided  in  which  the 
V.  Rosenfeld,  36  Md.  604;  Hagthorp  distinction  between  interlocutoiy  and 
V,  Hook,  I  Gill  &  T.  (Md.)  270;  Cook  final  decrees  has  been  discussed.  These 
V,  Bay,  4  How.  (Miss.)  485;  Deick-  cases  are  usually  cited  as  furnishing 
hart  V,  Rutgers,  45  Mo.  132 ;  Smith  v,  the  criteria  of  finality  where  the  ques- 
Sahler,  i  Neb.  310;  Butler  f.  Lee,  3  tion  is  to  be  decided  tor  other  purposes 
Keyes  (N.  Y.)  70;  Coithe  v.  Crane,  i  than  to  determine  appealability.  Hence 
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certain  time,^  or  unless  within  a  time  specified  the  defendant  fails 
to  perform  some  act  required  by  the  decree.* 

The  decree  is  preliminary  in  its  nature,  requiring  a  further  order 
to  complete  it.' 

4.  SupplementaL — It  often  happens  that  after  a  final  decree  on 
the  merits,  either  dismissing  the  bill  or  granting  relief,  some  fur- 
ther order  or  decree  is  necessary  in  respect  of  the  execution  of 
the  decree,^  or  to  completely  adjust  •  all  the  matters  incidental  to 
the  litigation.^  Such  decrees,  when  made  in  the  identical  suit, 
cannot,  however,  create  any  other  or  different  liabilities  than 
those  imposed  by  the  original  decree,^  and  if  the  rights  of  the 
parties  have  become  so  embarrassed,  by  events  subsequent  to  the 
original  decree,  that  it  becomes  necessary  to  have  another  decree 
to  ascertain  and  enforce  them,  the  remedy  must  be  by  bill  to 
enforce  the  decree.'' 

5.  Vnno  pro  Tunc. — Where  the  delay  in  rendering  a  decree  after 
hearing  or  submission  arises  from  the  act  of  the  court,  that  is, 
where  the  delay  has  been  caused  either  for  its  convenience,  or  by 
the  multiplicity  or  press  of  business,  or  the  intricacy  of  the  ques- 
tions involved,  or,  for  any  other  reason,  is  not  attributable  to  the 
laches  of  the  parties,  the  decree  may  be  rendered  and  entered 
retrospectively  as  of  a  time  when  it  should  or  might  have  been 
rendered  and  entered.*     Such  a  decree  is  said  to  be  entered 

reference  should  be  had  to  the  article    418.  See  also  Brown  v,  Thompson,  29 
Appeals,  vol.  3,  p.  2.  Mich.  72 ;  Johnson  v,  Anderson,  76 

1.  Rapalje  &  Lawrence  Law  Diet.,    Va.  766. 

tit.  Nisi.  7.  See  article  Bills  to  Enforce 

▲  Dooree  against  aa  iDfimt  sometimes  Dscrbss,  vol.  3,  p.  601. 

gives  him  a  day  in  which  to  show  The  court  cannot  in  a  summary  way 

cause  against  it  after  he  attains  full  decree  land  to  be  sold,  to  pay  the 

age.    See  article  Infants.  amount  which,  by  a  former  decree,  had 

2.  See  Chicago,  etc.,  R.  Co.  v,  Fos-  been  directed  to  be  paid  on  a  particular 
dick,  106  U.  S.  69;  Chiles  v,  Allen,  2  day  by  the  person  who  had  recovered 
A.  K.  Marsh.  (Ky.)  350.  the  land  for  improvements  made  on  it. 

Such  decrees  are  commonly  made  in  Where    such  a  measure  is  necessary 

foreclosure  suits,  by  giving  tne  defend-  and  proper,  it  must  be  by  bill  filed  to 

ant    a    reasonable    time    to    pay    the  carry  the  former  decree  into  effect, 

amount    adjudged    to   be    due.     See  Mummys  v.  Morgan,3  Litt.  (Ky.)295. 

article  Foreclosurb.  8.  Mitchell  v.  Overman,  103  U.  S. 

8.  Chicago,  etc.,  R.  Co. t^.  Fosdick,  65,  where  Harlan,  J.,  said:  "In  such 

106  U.  S.  69.  cases,  upon   the   maxim  actus  curia 

4.  See  infra^  XIV.  3,  b.  (5).   Chang-  neminem  gravabit,  which  has  been  well 

ing  Time  or  Manner  of  Euecut ion,  said  to  be  founded  in  right  and  good 

6.  Gibson,  Suits  in  Chancery,  ^  560,  sense,  and  to  afford  a  siue  and  certain 

where  the  author  mentions,   for  ex-  guide  for  the  administration  of  justice, 

ample,  assessment  of  damages  on  in-  it  is  the  duty  of  the  court  to  see  that 

junction  bills,  settlements,  attachment  the  parties  snail  not  suffer  by  the  delay, 

for  violating  a  perpetual  injunction,  A    nunc  pro  tunc    order    should    be 

and  other  proceedings  founded  on  local  granted  or  refused  as  justice  may  re- 

statutory  provisions.  See  also  Kramer  quire  in  view  of  the  circumstances  of 

V.    McCauehey,    11   Mo.    App.  426;  the  particular  case."    See  also  Gray 

Taylor  v.  Charter  Oak  L.  Ins.  Co.,  17  v,  Brignardello,  i  Wall.  (U.  S.)  627; 

Fed.  Rep.  566.  Griswold  v.  Hill,  i  Paine  (U.  S.)  483. 

8.  Walker  v.  Courier  Co.,  9  111.  App.  Deoraes  after  Deatli  of  a  PaztF  may  be 
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6.  Conditional — a.  In  General. — Where  a  case  for  relief  is 
made  in  the  bill,  it  may  be  given  by  imposing  conditions  on  the 
plaintiff  consistently  with  the  rules  of  equity,  in  the  discretion  of 
the  conit ;  ^  and  if  the  plaintiff  declines  or  refuses  to  comply  with 
those  tetms,  the  bill  may  be  dismissed*    Bnt  the  peifonnaace  of 

rendered  ivmnc  pro  tunc.    See  infra,  bill  and  answer.    HcPfaerson  v.  Cox, 

Vlli.  DecTBt  tfier  I>eatk  ofmJ^mrty^  96  U.  S.  4104. 

Jtaaa  Fro  nwB  ■iinmliinili. — As  to  Hot  OwifliMa  te  StElot  Laial  Ricbta< — 
amendments  nunc  ^ro  tunc  of  the  In  imposing  a  condition,  a  court  of 
record  of  order?;  at»d  decrees  previous-  equity  xprill  take  into  corisldcration  all 
\j  wftMSered,  «r  entrin  mntr  pr^  tumr  tbe  ciTcmiistKncety  te  otder  to  arrive  at 
oif  orders  and  deccveaactciaify^  readered  the  justice  of  the  cfese^  without  i«gard 
but  not  entered,  see  article  Records,  to  the  strict  legal  rights  of  the  parties. 
The  dlstinctioTi  between  rendering  a  Weyantf.  Murphy,  78  CaLajS;  John- 
decree  nunc  fro  tunc  and  entering  it  stonv.  San . Francisco  Sav.  Union,  75 
inn/tproimmci%  eatcmpfiied  in  Q«tj  Cal.  ^34. 
V.  Bngaardello.  I  Wall.<U.  S.)  62^.  A  court  of  e^piit^  will  refuse  its  aid 

1.  *ine  usual  formula  in  case  of  nunc  to    give    the    plaintiff  wiiat  the  law 

ftt>  tunc  decrees  is :  **  This  decree  was  would  give  him  if  the  courts  of  com- 

made  on  the  (namisgfbeday  the  cause  maa    law   IumI   jaHsdictkMi,   without 

was  heard^y  and  is  entered  now  iortbea  inposing  upon  hiaa  coaditioiis  relat- 

b^  order  of  the  court."     Gibson,  Suits  ing  to  the  subject-matter  in  contro- 

in  Chancery,  ^  559.    See  also  the  order  Tersr  which  the  court  considers  he 

made  in  Mitchell  v,  tOrentian,  M3  U.  ought  to  complj  widi^  a^dMHigfe  the 

S.43.  subject  of  the  oondttion  is  one  tihe 


2.  P«r  Justice  McLean  in  Walden  f.  court  would    not  otherwise   enforce. 

Bodlej,  14  Pet.  (U.  S.)  164.  Wells  v.  Francis,  7  Colo.  396. 

Where  m  -owner  'di  land  «ee^s  the  OOBrtrvcttoft  of  OonOlttoiL — A  oondi- 

aid  of  a  -cocrrt  of   eqnfty  to  set  aside  tion  in  a  decree  of  the  court  of  ap- 

certain  tax  sales  as  a  cloud  upon  his  peals,  that  oomphiinants  'shonU  bring 

titte,  alleging  ineguhtritres  in  respect  suit  within  six  months  after  the  entry 

thereto,  the  relief  wiU  ise granted  only  of  «tich  decree,  was  heW  to  have  been 

upoti  eqtntsftAe  terms,  as  that  he  shall  fulUned  where  a  stnt  was  in  fact  insti- 

pay  the  holder  of  the  certificates  of  trrted  by  them  before  the  entry  of  such 

sncfe  sales  the  amount  expressed  theie-  decree,  and  duly  proceeded  in  after- 

in,  together  with  subsequent  taxes  paid  wards,  and,  the  bill  theran  having 

on  fhe  land  by  «nch  holders.    Farwefl  been  dismissed  on  demorrer,  anotiter 

V,  Harding,  ^  fll.  31.                  '  suit  for  the  same  object  was,  without 

On  a  bifi  for  iJte  rescission  of  a  con-  unreasonable  dtrlay,  begun  and  profse- 
ttact  for  the  purchase  of  land,  the  cuted.^overv.  Wood,  3tN.  J.Eq.418. 
court,  in  decreeing  a  rescission  in  favor  9%enm  willioiA  fbree  taiOl  tta&dttton 
of  Ae  vendee,  may  declare  the  pur-  Porteimeft. — A  decree  made  to  depend 
chase^money  a  Hen  on  the  land  and  upon  the  performance  of  a  conation 
order  "fliat  tfce  land  be  sold  if  the  precedent  is  eff  no  force  whatever  xuidl 
money  be  not  refunded  by  a  specified  such  condition  is  complied  wtfli.  Spar- 
day.  Foster  v.  Oressett,  i^  Ala.  haw^t^.  Bveli,  pVt.  41. 
393.  8.  FarweS!  v.   Harding,  56  Hi.  3*, 

For  other  instances  of  conditional  gnottn^  Story  Eq.  ]ur.,  J 693,  in  which 

decrees,  see  Moore  f .  Crawford,  130  the  author,  discussing  liie   qnesdon 

U.  B.  IM;  McCormick-f.  Knox,  105  where  a  biB  has  been  nled  for  tl>e  re- 

U.  S.  Ma ;  L;owther  v,  Andover,  i  Bro.  scission,  cancellation  or  delivery  np  of 

C.  O.  39^*  agreements,  secuiTtleSy  or  deeds,  says: 

Wittavift  a  «BOM  MH.— ft  has  been  **  In  all  cases  of  this  aort,  w>here  the 
held  competent  for  the  court  to  grant  interposition  Of  a  oourt  ctf  eqni^  is 
aflh^madve  reHef  to  a  defendant,  with-  sought,  the  court  will,  ha  granting  re- 
out  a  crossbill,  by  inrposing  condi-  lief,  impose  auiAi  terms  upon  the  party 
tions  in  a  decree  for  the  plaintiff  in  as  it  deems  the  real  justice  of  'fiie  case 
respect  -cf  matters  in  issne  npon  Hie  to  require;  and  if  l3xe  p/laln'fiff  refuscf 
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contiogeiictes  on  which  the  relief  is  granted  should  eventuaUy  be 

i'udicially  settled  <hi  recofd  under  tl^  eye  of  the  court,'  and  not 
eft  for  the  detenniaatioa  of  the  paitiee  or  of  mintsterial  officers.^ 

to  coaiplf  with  sacli  tenua,  hit  Utl  court,  «iid  «p<Mi  die  {>aymeat  thered, 

win  be-dismiMed."  in  oourt,  and  not  otherwise,  ht^rt  de- 

Pertnoiaaoe  of  Oondittiuu  OpttootL —  creed  the  surrender.^    ^"^  ^'  ^^' 

In  such  cases  the  plaintiff  has  the  op-  Mullln,  9  Dana  (Kj.)  311.    See  also, 

tion  of  accepting  the  terms  or  aban-  as    exactlj   in   point,    rleasanton   v, 

doninghis  suit.     He  cannot  l»e  eom-  Rauehlej,  3  Del.  CK.  134;  Sherwood 

pelled  to  perform  the  concQHom.  Far-  v.  Sherwood^  3a  Conn.  i. 

welt^.  Harding,  96111.  33.  S.  Terril  v.  Arnold,  4  Litt.  (K7.) 

The  condition  imposed  upon  a  peti-  300;  Downinc  t.  Pahnateer,  i  T^  B. 

tioner  in  equity  to  do  ^a   particular  Mon.  <Kt.)  66;   Jarman  v,  Davis,  4 

equitr   is    imposed    as    a    condition  T.    B.    Men.  t^J-)   <^Si  Farmer  v. 

merely,  without  which  the  petitioner  Satxrael,  4  Litt.  (fcj.)  187;  Orlffith  v. 

will  take  nothing  \yj  the  decree, but  is  Depew,  3  A.  K.  Marsh.  (Kr.)  177. 

not«iadethe«u^ect<matterof  adirect  Tlia  EOle  Applied. — In   Donalds  v, 

decree  against  the  petitioner.     Rowan  Phimb,  %  Conn.  4^7,  the  court  said: 

V.  Shatps*  Rifle  Mte,  Co.,  33  Conn.  t.  "The    last    objection    to   the   Judg- 

1.   Hancock   v.   Hancock,  1   T.  B.  ment    obtained   bj  the   plaintiffs    in 

Mon.  (Kt.)  123;    }arman  v.  Davis,  4  the  bin,  was  ^at  there  is  a  decree 

T.  B.  MoR.   (K/.)    118;    Farmer  v,  for  a  certain  sum,  to  be  paid,  with 

Samuel,  4  Litt.  <Ky.)  187.     See  also  interest,  by  a  time   Hxed,   and   that 

Lewis  V,  Baker,  i  Head  (Tean.)  385;  unless   it   be   paid,    execution    issue 

Hays  9.  Mar,  f  L  5*  Marsh.  fKy.)  497.  against  the  defendants  personally.   At 

Compare ^mii^  the  foregofing  Kentucky  law,  the  Issuing  of  execution  is  per- 

cases, Chicago, etc.,  R.  Co.  V.  Fosdlck,  haps  no  part  Of  the  judgment;  but 

106  U.  S.  70.  here  it  forms  part  of  iJie  decree  of  the 

''It  Is  a  general  rule,  wbidi  ought  court  that,  on  their  failure  to  par,  exe- 
not  to  be  ]%htlj  departed  from,  mat  cutlon  shall  Issue  against  the  defend- 
whenever  the  diancettorshaU  see  cause  ants  and  against  their  goods  and 
to  aubject  the  oompAainant  to  any  con-  estate.  This  is  incorrect,  because  the 
ditioRS,  before  he  <:an  hare  die  execn-  esecution  Is  to  Issue  upon  a  contin- 
tioQ  of  Ilia  decree,  the  peifonnance  of  gencj — if  tltej  do  not  pay.  It  leaves 
them  ougfit  <lo  appear  of  record  and  a  question  for  the  derk  to  settle,  when 
the  cotnt  to  approve  tkereef  before  the  he  is  called  upon  for  execution,  which 
execution  Is  allowed  to  issue.''  Griffith  is  not  within  the  jurisdiction  of  a  mln- 
V.  Depcw,  3  A,  K.  ManAi.  (Ky.)  177.  isterial  officer,  viz.,  whether  parment 

yajM— 1  «f  nsBay. — It  is  erroneous  has  heen  made.    This  Is  an  authority 

to  decree  upon  cond^on  of  paying  or  which  the  court  cannot  delegate*  and 

tendering    money,    and    dismiss    the  whkii  he  cannot  exercise.** 

parties    out    of   court,  leaving  iSiem  In  Farmer  v,  Samuel,  4  Litt.  (Ky.) 

no  means  of   having  It  judiciallj  de-  i87«  k  was  held  that  a  decree  author- 

cided  whether  the  money  Is  properiy  izing  the  cleik  to  Issue  habere  JacioM 

p«id  or  tendered,  without  resorting  to  possessionem ,  on  production  to  nim  of 

a  aew  controversy.    Terril  -v,  Arnold,  a  receipt  ior  money  decreed  to  be  paid 

4Litt.  <Ky.)  300;  Downing  9.  Falma-  before  the  land  was  recovered,  wait 

teer,  i  T.  B.Mon.  <Ky.)^.  erroneous,  In  referring  the  genuine- 

So,  In  Taylor  v.  Bate,  4  T.  B.  Mon.  ness  and  validity  cK  the  recel^  to  the 

(Ky.)  a68,  a  decree  for  certain  prop-  cleriL;  and  ^at  a  decree  directing  a 

eity,  to  he  valid  on  iSie  payment  of  a  tender  to  be  made  in  notes  on  the  bank 

sum  «f  money,  witbont  providing  for  of  the  commonwealth,  and,  bi  case  they 

the    failure  ^   payment,  was  dlsap-  should  be  refused,  o^er  measures  to 

proved.  be  taken  by  the  person  tendering  them 

It  was  held  Irregular  to  ^decree  that  was  erroneous,  in  making  the  party  a 

on  tbe  payment  of  a  sum  tof  money  a  judge  of  tiie  facts  of  tender  and  refusafl 

slave  should  be  surrendered,  leaving  and  the  legality  of  those  acts.    The 

itto  the  partyto  pay  ^e  money  outside  court    said:    **The    impropriety    ot 

o^  oomt.    **  xhe  court  ou^it  to  have  leaving  a  decree  conditional,  or  to  be 

given  a^htyfer  paying  the  money  in  enforced  conditionally,  and  of  leaving 
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b.  Decree  for  Account. — ^A  decree  for  an  account  should 
contain  a  submission  by  the  plaintiff  to  account.^ 

7.  Pro  Fonna. — ^A  decree  pro  forma  is  one  that  is  rendered  with- 
out full  consideration  of  the  question  of  law  or  fact  decided.^ 
Such  a  decree  is  sometimes  rendered  for  the  purpose  of  facilitat- 
ing a  speedy  appeal,  and  thus  avoiding  the  expense  of  protracted 
proceedings  in  the  trial  court  which  may  prove  to  be  useless.' 

the  question  whether  the  condition  is  R.,  in  Fowler  v.  Wjatt,  24  Beav.  237. 

or  is  not  complied  with  to  the  parties  See  generally,  as  to  a  decree  on  a  bill 

themselves,  or  the  clerk  of  the  court,  for  account,  article  Accounts  and 

must  be  apparent  to  everj  reflecting  Accounting,  vol.  i,  p.  102. 

mind.    It  was  proper  that  the  chancel-  It  is  not  necessary    that    the   bill 

lor  should  compel  the  complainant  to  should  contain  an  express  offer  to  ac- 

do  equitj  before  he  received  it,  by  paj-  count  bj  the    plaintiff.     See  articles 

ing  the  money,  but  it  was  incumbent  Accounts  and  Accounting,  vol.  i, 

upon  him  to  see  it  done.    Who,  in  p.  98,  and  Bills  in  Eqprry,  vol.  3,  p. 

this  instance,  was  to  decide  that  the  368. 

tender  was  sufficient  or  that  a  payment  S.  See  Ahl's  Appeal,  129  Pa.  St  26; 
was  made  ?  It  was  certainly  improper  Guild  v.  Hull,  127  111.  253. 
to  refer  to  the  decision  of  the  clerk  the  8.  H^ndman  v,  Hyndman,  19  Vt.  9; 
genuineness  and  validity  of  a  receipt.  Bloomington  Mut.  L.  Ben.  Assoc,  v. 
In  short,  no  decree  but  a  positive  one  Blue,  24  111.  App.  518.  See  Stafford 
ought  to  be  rendered  before  the  court  v,  Ballou,  17  Vt.  329. 
dismisses  the  parties  without  day.  In  Cambers  t;.  Waterman,  8  Phila. 
Great  inconvenience  must  result  to  (Pa.)  82,  the  opinion  of  the  judge  be- 
both  parties  by  this  decree.  If  the  ing  strongly  against  the  plaintiff's 
complainant  tendered  the  money  and  equity,  a  ^ro  forma  decree  dismissing 
the  defendant  refused  to  receive  it  or  the  bill  was  entered,  so  that  an  appeal 
convey  the  land,  what  remedy  had  the  might  be  speedily  had.  In  that  case 
complainant  but  a  new  suit?  If  the  Sharswood,  }.,  said:  "I  have  never, 
complainant  never  tendered  the  money  since  I  sat  in  this  court,  entered  K^ro 
or  entered  into  the  bond,  how  long  forma  judgment  or  decree,  unless  by 
must  the  defendant  be  subject  to  the  the  express  agreement  of  both  parties, 
decree  hanging  over  his  head  ?  How  In  general  I  do  not  approve  of  the 
many  years  must  he  be  subject  to  sur-  practice.  But  there  is  a  peculiar  class 
render  his  domicile  at  the  call  of  the  of  cases,  in  which  it  is  eminently 
complainant?"  proper,  conducive  to  the  ends  of 
After  Sale  and  Deoree. — But  where  a  speedy  justice,  and  advantageous  to 
11151  decree  fixed  a  day  out  of  term  both  parties,  in  which  I  think  the 
time  for  the  payment  of  mortgage  judge  has  a  right  to  exercise  his  sound 
money,  and  appointed  a  commissioner  discretion,  and  in  which,  as  I  under- 
to  sell  and  convey  in  default  of  pay-  stand,  my  brethren  have  always  been 
ment,  it  was  held  that  the  error  could  in  the  habit  of  doing  so.  Such  a  case 
not  be  rectified  by  writ  of  error  after  is  the  present.  On  the  demurrer  there 
the  commissioner  had  sold  and  con-  fairly  arises  a  question  of  serious  doubt, 
veyed  the  property,  and  his  report  to  which,  if  decided  in  favor  of  the  de- 
the  court  had  been  confirmed,  because  fendant,  will  arrest  the  proceeding  in 
a  reversal  of  the  decree  could  not  limine.  If  the  demurrer  is  sustained 
affect  the  validity  of  the  sale,  and  and  bill  dismissed,  the  plaintiff  can  at 
could,  therefore,  be  productive  of  no  once  appeal  to  the  Supreme  Court.  On 
beneficial  consequence.  Thompson  v,  the  other  hand,  should  the  demurrer 
Taylor,  5  J.  }.  Marsh.  (Ky.)  398.  be  overruled  and  the  defendants  be  re- 
1.  Seton  on  Decrees  (4th  ed.)  775.  quired  to  answer,  and  there  should  be 
*'  If  I  could  arrive  at  the  conclusion  a  decree  to  account,  a  long,  trouble- 
that  the  accounts  oueht  to  be  taken  some,  and  expensive  process  seems  in- 
*  *  *  I  should  compel  the  plaintiff  to  evi table.  There  can  be  no  appeal  by 
enter  into  such  an  undertaking  before  defendants  until  a  final  decree,  and 
I  gave  him  any  decree  to  take  the  ac-  then,  if  the  Supreme  Court  should  be 
counts."    Per  Sir  John  Romilly,  M.  of  opinion  with  the  defendants  on  the 
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8.  Fro  Confeaao. — See  infra^  IX.,  this  article. 

9.  On  De&nlt  at  Hearing. — See  infrUy  XL,  this  article. 

10.  By  Conient. — See  infra^  V.,  this  article. 

nL  B88EHTIAL8  OF  A  Yaiid  Dbobes— 1.  Jnriidietion— Partiot. — 
A  valid  decree  cannot  be  made  affecting  the  interests  of  any  who 
are  not  made  parties  to  the  suit,  either  at  its  inception  or  during 
its  progress.^  Nor  will  the  court  render  a  final  decree  until  all  the 
necessary  parties^  are  before  it,  either  by  actual  or  constructive 
service  of  process  or  by  their  voluntary  appearance.' 

preliminary  question,  the  time,  trouble  412;  Russell  v.  Clark,  7  Cranch  (U. 

and  expense  consumed  in  reaching  the  S.)  69;  Joj  v,  Wirtz,  i  Wash.  (U.  S.) 

final  decree  will  all  be  lost."  517. 

In  ToiuiaiM«,  it  was  held  that  a  pro  See  also  article  Partibs  ;  and  article 
forma  decree  showing  that  the  court  Bills  ik  Equity,  vol.  3,  p.  361. 
below  was  not  advised  upon  the  law  of  *'  It  is  the  uniform  rule  that  a  final 
the  case,  but  gave  the  decree  in  order  decree,  or  an  interlocutory  decree 
that  the  cause  might  go  to  the  Su-  which  in  a  great  measure  decides  the 
preme  Court  for  its  adjudication  of  the  merits  of  the  cause,  cannot  be  pro- 
questions  submitted,  was  not  admissible  nounced  until  all  the  parties  to  the  bill, 
under  the  practice  in  that  state.  State  and  all  the  parties  in  interest,  are  before 
V.  Wilson,  2  Lea  (Tenn.)  204.  the  court.     Conn  v.  Penn,  5  Wheat. 

Bj  Ctonaent. — A  pro  forma  decree  hj  (U.  S.)  424.    This  rule  is  usually  ap> 

consent,  like  other  consent  decrees,  is  plied  where  the  complainant  has  not 

not    generally    appealable.     Read    v.  made  proper  parties   to  his  bill,  or, 

Robb,  4  Yerg.  (Tenn.)  66;  Darden  v.  where  the  proper  parties   have  been 

Lines,  2  Fla.  569.  See  article  Appeals,  made  to  the  bill,  the  complainant  has 

vol.  2,  p.  100.  not  taken  the  necessary  steps  to  bring 

1.  Colorado,  —  Buck    v,    Webb,    7  them  before  the  court."     Graham  v. 

Colo.  213.  Elmore,  Harr.  (Mich.)  275. 

Illinois, — Bonham  v.  Galloway,  13  In  Favor  of  Stranger. — A  decree  can- 
Ill.  68;  Prieto  v,  Duncan,  22  111.  26;  not  be  rendered  in  favor  of  persons 
Palmer  v,  Snell,  1 11  111.  161;  Pratt  t^.  not  parties  to  the  cause.  Sisk  v, 
Pratt,  96  111.  184 ;  Orthwein  v.  Thomas,  Almon,  34  Ark.  ^91 ;  Bailey  v,  Robin- 
127  111.  C5^;  Rice,  etc.,  Co.  v.  Gold-  sons,  i  Gratt.  (Va.)  4;  Rice,  etc.,  Co. 
berg,  26  111.  App.  603.  v,  Goldberg,  26  111.  App.  603;  Shep- 

Indiana.  —  Shaw    v.    Hoadley,    8  pard  v,  Starke,  3  Munf.  (Va.)  29. 

Blackf.  (Ind.)  165.  But  it  is  competent  for  the  court  to 

Iowa, — McClure  v.  Owens,  21  Iowa  protect,  by  reservation  or  limitation  in 

133.  the  decree,  the  rights  of  individuals 

Kentucky, — Brentlinger  v.  Funk,  3  who    appear    to    be    interested,  even 

J.  J.   Marsh.   (Ky.)  656;  Madeiras  v.  though  they  be  not  parties  to  the  action. 

Catlett,  7  T.  B.  Mon.  (Ky.)  475.  Buck  v,  Webb,  7  Colo.  212. 

New  Jersey, — Armstrong  v.  Arm-  2.  As  to  who  are  indispensable  par- 
strong,  19  N.  J.  Eq.  357.  ties,  see  article  Parties. 

Oregon, — Ladd  v.  Mason,  10  Oregon  As  to  who  are  actual  parties  to  the 

308.  bill    or  suit,    see   article    Bills    in 

Tennessee, — Pettit  v.  Cooper,  9  Lea  Equity,  vol.  3,  p.  352. 

(Tenn.)  21 ;  Robertson  v.  Wilburn,  i  8.  Moore  v,  Wright,  4  Stew.   &  P. 

Lea  (Tenn.)  633.  (Ala.)    8li;    Anthony    v.  Shannon,  8 

Virginia, — Strother  v,  Mitchell,  80  Ark.  52 ;  Martin  v,  O'Bannon,  35  Ark. 


Va.  i^;  Cronise  v.  Carper,  80  Va.    62;  Pratt   v.   Pratt,   3  111.  App.  582; 

757.     McCall  V,  Lesher,  7  III.  47 ; 
West  yirginia,-^BtLrrett  v,  McAl-     Wallace,   2  A.  K.  Marsh.  (Ky.)244; 


678;  Ogden  V,  Davidson,  81  Va.  757.     McCall  v,  Lesher,  7  III.  47;  Payne  v. 


lister,  33  W.Va.  738 ;  Morris  v,  Pcy-  Church  v.  Chambers,  3  Dana    (Ky.) 

ton,  10  W.  Va.  1.  274;  Hurtt  v.  Crane,  36  Md.  29;  Reed 

United  States, — Garnett  v,  Macon,  v.  Baker,   42   Mich.   272 ;    Myrick  v, 

2  Brock.    (U.S.)    186;    Hamilton    v,  Adams,  4  Munf .  (Va.)  366;  Bland  v. 

Savannah,  etc.,  R.  Co.,  49  Fed.  Rep.  Wyatt,  i  Hen.  &  M.  (Va.)  543;  Scott 
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8.  Ck>]ifbrmit7  to  Allsgtfttoai  and  'trvpit—a.  Relief  secuif dum 
ALLEGATA.-^It  has  been  stated  in  a  preceding  aitide  t\at  decrees' 
in  equity  are  circumscribed  by  the  pleadings,  and  thftt  so  relief 
can  be  granted  unless  it  is  wananted  by  the  allegadons.* 

b.  Relief  uvder  the  General  Prayer.— Under  tke  prayer 
for  general  reUef  wi^Mut  a  prayer  for  special  relief,  the  plaintiff 
may  hare  the  parttcatar  relief  that  the  ctrcumstances  require,  pro* 
vided  it  is  agreeaUe  to  the  case  made  by  the  bilL*  And  where 
the  plaintiff  prays  for  special  nelief  and  also  for  geneial  relief, 
if  the  special  prayer  is  such  that  no  relief  can  be  granted  under 
it,  the  court  maLy,  under  the  prayer  for  general  ivtief,  grant  any 
proper  relief  <xM»istent  witfi  the  C2»c  made  by  the  bill.* 

V,  Ludingtoo,  lA  W.  Va.^87 1  Mantoll  is  crested,  and  die  plaintiff  fails  to  ob- 

V.  Beverley,  s^Wheat.  i}j,  5.)  313.  See  tain  ^at  fonii  pf  nMief ,the  ctmrt  may, 

also  i^/ru,  I*X.  3,  o.  (2)  Due  Service  under  the  prater  Ipr  ^nerai  relief, 

of  Prvtess  Necessary.  declare andeDKU'Ce Recharge.    Nndd 

**It  is  true  a  defendant  -who  has  v.  Powers,  156  Mass.  273. 
answered  maj  nrge  a  trial  of  a  canse  Upon  a  bill  for  an  i inunction  to  pre- 
which  is  in  a  state  for  bearing  as  to  vent  a  threatened  trespass,  the  court 
hhn,  although  the  plaintiff  may  not  may,  under  the  prayer  for  general  re- 
haTe  brought  other  necessary  parties  lief,  award  damages  for  the  injury 
before  the  court ;  but  in  such  case  the  done  by  such  trespass  hefore  the  in- 
court  win  not  decree  finaily  on  the  junction  was  Issued.  Winsiowr.  "Nay- 
merits  against  or  for  the  conn>lainant,  son,  113  Mass.  411. 
but  wiH  direct  his  bfll  to  he  clismissed  In  a  suit  for  the  correction  of  a  ntis- 
witfiout  iwejudice,  for  the  want  of  take  in  .a  deed,  the  additional  remedy 
proper  parties  before  the  court,  and  of  quieting  the  title  may  he  had  under 
then  the  chancellor  Will  frequently,  in  the  gener^  prayer.  Hunter  v.  McCoy, 
his  discretion,  render  a  decree  nisi —  14  Ind.  528. 

fhat  unless  the  necessary  parties  are  In  a  suit  for  specific  performance  of 

brong^  before  the  court  on  or  before  a  contract  a  money  decree  may  be  ren- 

a  given  day  the  bill  shall  be  dismissed  dered  under  the  general  prayer.  Cnsh- 

wfthout  pre^dioe  to  a  future  suit."  man  v.  Bonfield,  139  lil.  21'^ 

Chiles  V.  Allen,  ?  A.  K.  Marsh.  (Ky.)  A  creditors'  billto  set  aside  a  fraud  u- 

350.  lent  conveyance  and  for  general  relief 

1.  Article  Bills  in  Equrrr,  vol.  3,  will  authorize  a  decree  thai;,  on  default 

p.  357.  in  payment  of  the  amount  found  due, 

tkmsent  Deeran  form  an  exception  the  land  fraudulently  conveyed  may  be 

to  this  rule.     See  infra^  V.   2.   Not  sold  by  a  master  in  chancery.    David- 

NecBssarUy  Confined  to  Issues.  son  v,  Burke,  143  III.  J39. 

S.  Article  Bills  in  EqjJiTY,  vol.  3,  Relief  hy  removing  a  Cloud  upon 

p.  347.  title  will  be  given  under  a  hill  entitled 

3.  Article  Bill^  in  EqtriTY,  vol.  3,  a  bill  of  review,  if  the  facts  averred 

p.  34B,  citing  numerous  cases,  some  of  justify  it,  tmd  if  the  WH  prays  for  pos- 

whidh  are  set  forth  b^low.  session  of  land  together  with  general 

Jnatanoas. — Where  the  practice  al-  relief.     Arnold    v.    Moyers,    1     Lea 

lows  «  decree  in  a  foreclosure  suit,  and  (Tenn.)  315. 

a  judgment  creditor's  bill  for  the  fore-  A  bill  jfiled  for  the  discharge  of  a 

closure  of  a  mortgage  prays  for  gen-  mortgage  on  the  ground  of  a  tender  of 

erarreli^  also,  the  court  may  render  a  the  amount  due,  the  plaintiff  offering 

decree  ior  the  plaintiff's  debt  and  or-  to  pay  whatever  msiy  l)e  found  due, 

der  execution  to  issue  for  the  residue,  may  oe  retained  and  considered  as  a 

after  crediting  the  net  proceeds  of  the  bill  to  redeem,  under  the  prayer  for 

foredlosure  sale.     Nolen  v.  Woods,  12  general  relief.    Dayton  *:.  J>ayton,  ^ 

Lea  (Tenn.)  '615.  Mich.  437. 

If  a  bill  is  brought  for  the  sale  of  an  Under  .a  bill  for  the  specific  ^rform- 

estate  upon  the  rents  of  which  a  charge  ance  of  a  -contract  praying  also  for 
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9.  ImtM  MQifc  \%  Mftie  Vp. — It  is  improper  to  render  a  decree 
affecting  the  merits  of  the  case  until  the  cause  is  at  issue  as  to  all 
the  parties,^  or  unless  issues  have  been  waived  hy  suffering  the 
bill  to  be  taken  as  confessed.^ 

4.  Haaiinf  cr  Batanxsiion. — It  is  error  to  render  a  decree  on  the 
merits  in  a  chancery  suit  at  issue  on  the  pleadings^  without  any 
healing  or  submission*^ 

gpencrral  reli6f ,  s  lien  created  by  the  ward%  the  ponies  may,  by  agreemeiit« 

contract  may  be  declared  and  enforced .  proceed  to  a  hearing  on  the  Mil,  exhibits 

Kirksej  v.  Means,  42  Ala.  436.  and  proofs,  •  •  •  without  an  answer, 

Under  a  prayer  for  an  account  and  and  the  decree,  if  warranted  by  the  evi- 

for  the  removal  of  t  trtsstct,  and  for  dcnce,  would  be  binding.  The  pnctke 

the  payrmnt  to  the   plaititMl  of  the  to  Ioom  and  irregular,  but  the  waiver . 

money  he  is  entitled  to,  and  for  general  to  within  the  limits  ol  the  power  of 

relief,  the  court  may  appoint  a  new  the  parties  to  the  suit."    Wilson    v, 

trustee  and  order  the  payment  ol  the  Spring,  64  111.  17. 

principal  of  the  fund  to  be  made  to  him.  WMidrawal  of  BeiOlaallMi*— In  Clarke 

Mitchell  V,  Moore^  95  U.  S.  587.  v,  Tinsley,  4  Rand.  ( Va.)  350,  where  a 

Where  a  bill  was  filed  to  set  aside  a  replication  was  entered  and  afterwards 

deed  of  trust  on  the  ground  of  fraud,  withdrawn,  it  was  held  errooeous  to 

the  deed  providing  for  an  equal  distri-  render  a  decree  before  a  new  issue 

bution,  the  chancellor  refused  to  set  was  made  op. 

aside  the  deed,  but  tinder  the  prayer  2.  Hoye  v.  Penn,  i  Bland  (Md.)  28. 

for  general  relief  decreed  a  distritm-  Thus,  in  Braxton  v.  Lee,  4  Hen.  ft 

tion  of  the  proceeds  of  the  trust  effects  M.  (Va.)  376,  a  decree  which  was  ren- 

according  to  the  provisions  of  the  deed,  dered  without  an  answer,  and  without 

Repplier  v.  Buck,  5  B.  Mon.  (Ky.)  98.  regularly  taking  the  bill  as  confessed. 

Though  the  sale  of  land  be  not  the  was.  set  aside  on  a  bill  of    review  for 

primary  purpose  of  a  bill  filed  by  an  error  apparent.    8ee  also  Tedder  v, 

administrator  against  the  heirs  and  dis-  Stiles,  i6Ga.  x. 

tributees  of  his  intestate,  and  though  So,  in  Groce  v.  Field,  13  Ga.  24,  it 

there  be  no  specific  prayer  for  the  sale  was  held  to  be  indispensable  to  a  de- 

of  the  land,  yet  if  the  attainment  of  cree  against  a  defendant  not  answering 

justice    makes  a  sale    necessary,   the  that  an  order  fro  confesso  should  be 

court  may  order  it.    Whitley  v.  Davis,  taken  against  him,  for  that  otherwise 

I  Swan  (Tenn.)  33^.  the  issue  was  not  found. 

Where  a  bill  which  does  not  make  And  regularly,  a  decree  should  not 
out  a  case  for  the  specific  relief  prayed,  be  rendered  against  some  of  the  de- 
but is  sufficient  as  a  bill  to  redeem,  is  fendants  until  the  bill  has  been  taken 
not  demurred  to,  the  prayer  for  general  fro  confMso  against  others  not  appear- 
relief  will  be  treated  as  a  prayer  to  be  ing.  Anthony  v»  Shannon,  8  Ark.  53 ; 
allowed  to  redeem.  Flanders  v,  Hurtt  v.  Crane,  36  Md.  39.  Contra^ 
Chamberlain,  34  Mich.  3051  in  which  Hambrick  v,  }ones,  64  Miss.  340,  ovBr- 
case  the  bill  prayed  that  a  mortgage  be  ruling  Beville  v.  Mcintosh,  41  Miss. 
declared  satisfied  and  that  the  property  516.  So  in  Wright  v,  Wilson,  3  Yerg. 
be  returned  and  for  general  relief.  (Tenn.)  394,  It  was  held  that  an  irreg- 

1,  Hoye  V.  Penn,  1  Bland  (Md.)  38;  ularity  in  that  particular  would  not 

Western  Union  Tel.   Co.  t>.   Pacific,  authorise  a  reversal  of  the  decree  if 

etc.,  Tel.  Co.,  49  111.  90:  Norton  v.  the  absent  defendant  was  not  a  neces- 

Joy,  6  111.  App<  406;  Granam  v.  El-  sary  party.    And  the  authorities  do 

more,   Harr.    (Mich.)  365.    See    also  not  concur  in  declaring  it  absolutely 

Gilbert  f;.  Van  Arman,  i  Flipp.  (U.  necessary  in  any  case  to  enter  a  formal 

S.)  431.  order  taking  the  bill  as  confessed.  See 

Walraf  bf  fliVlilaUlMl.---'' We  have  infra,  IX.  5.  Orders  Pro  ConfesMO. 

no  doubt  that  an  answer  may  be  dls-  8.  Blair  v.  Reading,  99  III  600;  Rose 

pensed  with  by  an  agreement  of  the  v.  Woodruff,  4  Johns.  Ch.   (N.   Y.) 

parties,  and  a  defendant  may,  by  agree-  547 ;  Pennsylvania  R.  Co.  t/.  National 

ment,  vraive  the  necessity  of  a  default.  Docks,  etc.,   R.  Co.  (N.  }.,  1895),  3^ 

and  an  order  fro  confes.no.    In  other  Atl«    Rep.    330.    See    also    Clark    v. 
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lY.  Vatvxs  akd  BxTxrr  or  Seldop— 1.  Flexibility  of  ]>ecreoi.— 

It  is  a  distinctive  characteristic  of  a  court  of  equity  that  it  may 
adapt  its  decrees  to  all  the  varieties  of  circumstances  which  may 
arise,  and  may  vary,  qualify,  restrain  and  model  the  remedy  so  as 
to  suit  it  to  mutual  and  adverse  claims,  controlling  equities,  and 
the  real  and  substantial  rights  of  all  the  parties.^ 

8.  Complete  Belief. — And  it  is  not  only  the  right,  but  the  duty, 
of  the  court,  when  all  the  parties  are  before  it,  to  adjust  the  rights 
of  all,  and  leave  nothing  open  for  future  litigation  if  it  can  be 
avoided.* 

Carnall,  i8  Ark.  209;  Linsej  v,  Mc-  370;   Douelass  v.   Howland,   11  Ind. 

Gannon,  9  W.   Va.    154;   Graham  v,  554;  Worth  t;.  Gray,  6  Jones  Eq.  (N. 

Elmore,  Harr.  (Mich.)  265;  and  article  Car.)  4;  Clark  v.  Hall,   7   Paige  (N. 

Hearing.  Y.)  382. 

WalT«r   of   Brror. — That    the   error        Where  all  the  parties  are  before  the 

may  be  waived  by  subsequent  failure  court,  it  is  competent  for  the  chan- 

to  object  upon  opportunity    offered,  cellor,  regardless  of  their  attitudes  as 

see  Lyon  v,  Brunson,  48  Mich.  194.  plaintiffs  or  defendants  upon  the  rec- 

B«oital  In  DeoTM. — According  to  the  ord,  so  to  mould  his  decree  as  to 
better  practice,  it  is  said  that  the  make  a  final  disposition  of  the  cause, 
decree  should  show  on  its  face  that  embracing  the  entire  subject-matter 
the  cause  was  regularly  matured  for  and  rights  of  all  the  parties  having  an 
hearing.  Riggs  v.  Lockwood,  12  W.  interest  in  the  suit.  Allen  v.  Baugus, 
Va.  133.  But  the  decree  is  not  revers-  i  Swan  (Tenn.)  404. 
ible  on  a  bill  of  review  because  it  Oondltlons  PracedoBt  to  the  relief 
omits  to  state  on  its  face  that  the  pre-  granted  by  a  decree  should  be  per- 
liminary  measures  necessary  to  pre-  formed  under  the  eye  of  the  court  be- 
pare  a  cause  for  hearing  have  been  fore  the  parties  are  finally  dismissed, 
complied  with.  Quarrier  v.  Carter,  4  See  sufra^  II.  6.  a.,  Conditional  De- 
Hen.  &  M.  (Va.)  243.  crees,  In  General. 

1.  Reese  v.  Kirk,  29  Ala.  406,  where        2.  Ord  v.  McKee,  5  Cal.  515 ;  Mc- 

the  court  said :  ''It  is  laid  down  in  the  Pherson     v.    Parker,    30    Cal.    455 ; 

elementary  works  on  equity  jurispru-  White  v.  White,  3  Dana  (Ky.)  374; 

dence  that  there    are    many  cases  in  Hurtt  v.  Crane,  36  Md.  29;  Graham 

which  a  simple  judgment  for  either  v,  Elmore,  Harr.   (Mich.)  265 ;  Jones 

party,  without  qualifications,  or  condi-  v,  Davenport,  45  N.  }.  Eq.  77 ;  Adams 

tions,  or  peculiar  arrangements,  will  v,  Wilson,  6  (Jregon    391 ;   Wabash, 

not  do  entire  justice  e»  cequo  et  bono  to  etc.,  Canal  Co.  v.  Beers,  2  Black  (U. 

either  party.     Some  modifications  of  S.)  448. 

the  rights  of  both  parties  may  be  re-        The  decree  ought  to  **  terminate  and 

quired;  some  restraints  on  one  side;  not  mitigate  litigation."     Caldwell  v. 

some  adjustments  involving  reciprocal  Taggart,  4  Pet.  (U.  S.)  190. 
obligations  or  duties;  some  compensa-        "  It  is  to  be  recollected  that  it  is  a 

tory  or  preliminary  or  concurrent  pro-  fundamental    principle    of    courts    of 

ceedings  to  fix,   control,  or  equalize  equity  to  make  as  complete  a  decision 

rights;  some  qualifications  or  condi-  upon  all  the  points  embraced    in  a 

tions,  present  or  future,  temporary  or  cause  as  the  nature  of  the  case  will  ad- 

permanent,  to  be  annexed  to  the  exer-  mit,  so  as  to  preclude,  not  only  all  fur- 

cise  of  rights,  or  the  redress  of  injuries,  ther  litigation  between  the  same  par- 

In  all  these  cases,  courts  of  common  ties,  but  the  possibility  of  the  same 

law  cannot  give  relief.    They  have  no  parties  being    at    any  future   period 

forms  of  remedy  adapted  to  the  ob-  disturbed  orharassed  by  other  parties 

jects.  *  *  *  But  courts  of  equity  are  claiming  the  same  matter,  as  well  as 

not    so    restrained.      Although    they  of  any  £inger  that  may  exist  of  injus- 

have  prescribed  forms  of  proceeding,  tice  being  done  to  other  parties,  who 

the  latter  are  flexible    and    may    be  are  not  before  the  court  in  the  present 

suited  to  the  different  postures  of  the  proceedings.  "    Daniell  Ch.  Pr.  (ist 

case."    Owings*  Case,  i  Bland  (Md.)  ed.)  635. 
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S.  Infinrdiig  mtiiiiate  LUbility. — If  the  court  has  appropriate 
jurisdiction  of  the  subject-matter  of  the  bill,  and  a  defendant  is 
joined  who  is  ultimately  liable  for  the  amount  for  which  the  plain- 
tiff is  entitled  to  a  decree,  the  court  will  retain  the  bill,  and  pass 
a  decree  against  him  accordingly.^ 

"A  court  of  equitjr  cannot,  consist-  respects  an  action  on  the  bond  as  re- 

entlr  with  the  principles  which  inva-  formed.     Reese  v.  Kirk,  ag  Ala.  406. 

riablj  govern  it,  decree  the  title  to  one  It  is  in  accordance  with  the  usual 

partj   and   the    land   to  another,   for  equitj  practice,  when  a  party  seeks  in 

this  would  be  creating  a  controversy  a  court  of  chancery    to  obtain  relief 

instead  of  settling  one."     Whitesides  against  a  portion  of  the  amount  due 

V,  Lackey,  i  Litt.  (Ky.)  81.  upon  a  contract  attempted  to  be  en- 

Uutaneaa.— A  final  decree  against  forced  against  him  at  law,  and  is  suc- 
one  defendant  deriving  title  under  cessful,  to  have  the  entire  case  finished 
another,  cannot  reeularly  be  pro-  in  the  court  of  chancery,  so  as  to  put 
nounced  without  at  the  same  time  dis-  an  end  to  any  further  litigation  be- 
posing  of  the  cause  against  both,  tween  the  parties  in  reference  to  the  en- 
Brand  v.  Webb,  a  A.  K.  Marsh.  (Ky.)  tire  contract ;  although  there  are  many 
574.  exceptions  to  this  practice.     Day  v. 

Where  the  plainti£P  held  notes  as  Cummings,  19  Vt.  496. 

collateral  security  for  a  debt  due  from  In  Jones  v.  Fayerweather,- 46  N.  ]. 

the  defendants,  it  was  error  to  direct  £q.  237,  it  was  assumed  that  a  decree 

the  payment  of  the  full  amount  of  the  which  failed  to  award  to  the  plaintiff  all 

notes,    to    the     plaintiff,    where    the  the  relief  to  which  he  was  entitled  on 

amount  was  in  excess  of    the    debt,  the  pleadings  and  evidence,  would  be 

The  surplus  should  have  been  decreed  reversible  on  a  bill  of  review, 

to  be  paid  to  the  defendant,  instead  of  Katfean  Ooovrrliig  Pending  Suit. — No 

remitting  the  defendant  to  the  plaintiff  decree  can  be  made  upon  matters  hap- 

for  settlement  as  to  the  balance.    Wof-  penine  subsequent  to  the  bringing  of 

ford  V.  Ashcraft,  ^7  Miss.  6^ i.  the  bill,  unless  they  are  introduced  into 

It  seems  that  wtiere  certain  persons,  the  case  by  some  proper  supplemental 

claiming  property  in  their  own  right,  proceeding.  Downer  v.  Wilson,  33  Vt. 

are  decreed  to  be  trustees  of  the  legal  i;   Waterman  v.   Buck,  58  Vt.   519; 

title  for  the  use  of  others,  the  decree  Blake  v.  Blake,  13  Iowa  40.     See  also 

should    require  the  former  to  make  Winnipiseogee  Lake  Co.  v.  Young,  40 

conveyance  of  that  title  to  the  latter,  N.  H.4ao;  article  Amendments,  vol. 

and  is  defective  in  not  doing  so,  but  i,   p.  471;    and  article   Supplemen- 

will  not  be  reversed  therefor  at  the  tal  Pleadings. 

instance  of  those  holding  such   legal  1.  Sparhawk  v,  Buell,  9  Vt.  41. 

title.     Williams  v.  Stratton,  10  Smed.  It  is  the  course  of  a  court  of  equity 

ft  M.  (Miss.)  4x8.  to  decree  in  the  first  instance  against 

Where  the  vendor  filed  a  bill,  asking  the  party  who  is  ultimately  responsi- 

a  reformation  of  his  title-t>ond  in  the  ble ;  but  this  is  done  only  where  the 

description  of    the    land    and    an  in-  parties  are  before  the  court  at  the  time 

junction  against  an  action  at  law  on  of  the  decree,  and  their  several  liabil- 

the  bond,  and  the  proof  showed  that  ities  are  clearly  ascertained.     Garnett 

the  land  was  misdescribed  by  mistake  v.  Macon,  6  Call  (Va.)  308,  2  Brock, 

and  that  the  vendor  did  not  have  the  (U.  S.)  x86. 

title  to  the  land  which  he  intended  In  a  suit  against  a  guardian  and  his 

to   sell,   the    mistake    in    the    bond  sureties,  by  a  ward,  a  joint  decree  may 

was  corrected,  but  the  action  at  law  at  once  l>e  rendered  against  them  on 

was  not  enjoined ;  and  it  was  expressly  their  oflicial  bond  without  exhausting 

declared  by  the  decree  that  the  pur-  the  guardian  before  goine  against  his 

chaser  might,  at  his  election,  either  sureties.     Barnes  v.  Traiton,  80  Va. 

proceed  with  his  action  at  law  or  dis-  534. 

miss  it  and  institute  proceedings  for  a  AptflioattOB  of  %bit  Bui*. — Where  the 

rescission  of  the  contract ;  and  mrther,  representative  of  a  sheriff  is  sued  on 

that  if  he  elected  to  proceed  with  his  account  of  an  estate  committed  to  his 

action,  it  should  be  considered  in  all  hands,  and  it  appears  that  his  deputy^ 
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4.  KiUaf  Utfreta  CodtfNidftiiU.— See  m/^  aitide  Cross  Bills. 

Y.  CoWBDri  SXGBBS— 1.  Yalidi^  aAd  BEwt — ^Parties  laboring 

under  no  disability  ^  can,  by  their  express  consent,^  authorize  the 

who  is  also  sued,  had  the  entire  mam-    a»  a  conteBt  decree.    Gibson  v.  Bur- 

agement  of  the  estate,  the  court  maj    gess,  82  Va.  650. 

decree  against  the  deputj,  in  the  first        ProofofOomsent.^In  Shutev.Gustin, 


insUBce,  if  aasentedtoby  the  pUOntiff,  Mew    Jener,  Oct.,  iSaa,   tiUd   in    i 

reserving  Ubertpr  to  bim  to  resort  to  the  Stewart'*  N.  }.  Dig.,  (  i990»  it  was  hrid 

courts  for  ulterior  decrees  against  the  that  if  a  decree  be  entered  hj  a  written 

other  parties;  but  if  such  consent  be  agreement  between  the  parties  their 

not  given  it  is  the  dotj  ol  the  court  to  signatures  should  be  proved  bj  afli- 

decree  between  the  defendants  in  or-  davit. 

der  to  throw  the  burden  on  the  per-  ▲otton  oC  Oeurt  VeeeaMay. — ^There  is 

son  ultimatelr  liable.    Cocke  v.  Har-  an  obvious  distinction  between  a  decree 

rison,  3  Rand.  (Va.>494.  and  a  stipulation  upon  which  such  a 

While  in  rendering  a  decree  against  decree  maj  be  entered.    The  sanction 

a  principal  and  sureties  for  the  paj-  ol  the  court,   even  though  a  formal 

ment  ol  monej  found  due  upon  an  supplement  to  the  agreement  ol  the 

obligation,  the  decree  should   be  so  parties,  is  necessary.    Roemerv.  Nen- 

framed  as  to  direct  its  enforcement  mann,  26  Fed.  Rep.  334. 

k— That 


against  the  sureties  onlj  in  the  event  SUanss  as  Coaasail. — ^That  the  report 

that  the  monej  cannot  be  made  out  of  da  master  in  chancery  was  confirmed 

the  principal,  yet  wltere  it  is  clearly  by  the  court,  the  attorneys  of  the  ap- 

established    thtt    the    principal    was  pellant  being  present  and  making  no 

utterly  insolvent,  and,  he  having  died,  objection,  was  held  not  sufficient  to 

there  are  no  assets  in  the  hands  of  his  show  that  the  decree  was  entored  by 

representative,  it  is  not  error  if  the  consent  of  parties.     Hershee  v.  Her- 

decree  omit  such  direction ;  and  in  a  shey,  15  Iowa  1B5. 

case  of  this  character  a  decree  for  the  In  Brown  v.  Lake  Superior  Iron  Co., 

payment  of  money  substantially  in  the  134  U.  S.  554,  it  was  held  that  although 

form  of  a  judgment  at  law  is  appro-  the  bill  might  have  been  adjudged  bad 

priate.     May  v.  May,  19  Pla.  373.  if  a  demurrer  had  been  filed,  imatever 

I.  Ganasnt  of  lateilB. — Although  the  rights  of  objection  and  defense  the  ap- 
court  will  not  usually  decree  upon  con-  pellant  had  were  loat  by  his  inaction 
sent  where  infants  are  concerned,  with-  and  acquiescence, 
out  a  reference  to  a  nuuter  to  ascer-  Oenasnt  of  MtMnsy.— A  decree  en- 
tain  if  it  be  for  their  benefit  (see  Gooch  tered  by  consent  of  an  attorney  is  as 
V,  Green,  102  111.  507),  yet  if  such  a  de-  binding  upon  the  party  aa  if  entered 
cree  be  made  without  a  reference  the  in  imninm.  Holmes  v.  Rogers*  13 
infant  will  be  bound.  Daniell  Ch.  Pr.  Cal.  191.  See  also  Taylor  t;.  Charter 
<6th  Am.  ed.)974;  Musgrove  v.  Lnsk,  Oak  L.  Ins.  Co.,  17  Fed.  Rep.  566. 
a  Tenn.  Ch.  576;  Wall  v,  Bushby,  i  Unless  the  consent  was  obtained  by 
Bro.  C.  C.  484;  Richmond  V.  Tayleur,  fraud  or  imposition,  in  v^ich  case  it 
I  P.  Wms.  734.  See  also  Allison  v,  mav  be  set  aside  by  original  bill.  Jones 
Drake,  145  111.  500;  Cannon  v.  Hemp-  v,  Williamson,  5  Coldw.  (Tenn.)  371. 
hill,  7  Tex.  184;  Jones  9.  McKenna,  4  And  though  the  attorney  had  no 
Lea  (Tenn.)  630.  authority  to  appear  in  the  suit,  the  de- 

3.  When,  after  bill  and  answer,  the  cree  would  only  be  voidable  for  fraud 

parties  agree  upon  a  compromise,  and  and  could  not  be  collaterally  attacked, 

reduce  the  same  to  writing,  it  may  be  Denton  v.  Roddy,  34  Ark.  6iAa. 

regarded  by  the  court  as  tantamount  Where  the  attorney  fraudulently  and 

to  an  amended  answer,  and  as  evidence  corruptly  consents  to  a  decree  without 

of  the  facts  embodied  in  it.  Sufficient  the  knowledge  of  his  client,  it  may  be 

to  base  a  decree  thereon.     Horton  v.  set  aside  in  an  original  bill  for  fraud. 

Baptist  Church,  34  Vt.  309.  Chicago  Bldg.  Soc.  v,  Haas,  11 1  111. 

An  Indorssmsnt  on  a  Decree  by  coun-  176. 

sel,  in  these  words :  **  Submitted  to  us,''  In  Pacific  R.  Co.  f.  Ketchum,  xoi  U. 

means  simply  that  the  decree  has  been  S.  296,  it  was  said  that  **the  remedy  for 

shown  to  counsel  on  the  other  side,  the  fraud  or  unauthoriaed  conduct  of 

and  does  not  entitle  it  to  be  regarded  a  solicitor  •  •  •  in  such  a  matter  is 

960  Volume  V. 


Cmuent  Decrees.                            DECREES.  Validltj  and  SfTeet. 

rendition  of  a  decree  in  respect  of  any  rights  which  may  be  the 
subject  of  litigation.^ 

A  consent  decree  is  not,  in  a  strict  legal  sense,  a  ''judicial  sen- 
tence/' but  it  is  in  the  nature  of  a  solemn  contract,  and  it  is  an  ele- 
mentary principle  that  it  cannot  be  amended  or  in  any  way  varied 
without  a  like  consent,*  nor  can  it  be  reheard  in  the  court  that 

bj  an  appropriate  proceeding  in  the  it  could  not  be  called  in  question  by 

court  where  the  consent  was  received  the  consenting  defendant, 

and  acted  on,  and  In  ^hich  proof  may  ▲  Bevlyor  of  a  Decree    by    consent 

be  taken  and  the  facts  ascertained.''  precludes  a  defense  against  it  accruing 

Where  it  is  stated  affirmatively  on  after  the  decree  and  before  the  consent 

the  record  that  a  party,  through  his  order.    Allen  v,  McCullough,  a  Heisk. 

solicitor,  consented  to  the  decree,  it  is  (Tenn.)  174. 

equivalent  to  a  direct  finding  by  the  Consent  of  TRiateea  in  Mortffage  Fore- 
court as  a  fact  that  the  solicitor  had  closure. — In  a  foreclosure  suit  by  trus- 
authority  to  do  what  he  did,  and  binds  tees  in  a  railroad  mortgage  it  was  held 
an  appellate  court  so  far  as  the  ques-  that  the  fact  that  some  of  them  were 
tion  is  one  of  fact  only.  Pacific  R.  bondholders  did  not  preclude  them 
Co.  V,  Ketchum,  loi  U.  S.  396.  from  consenting  to  a  decree  confirming 

Likewise  where  the  record  recites  a  sale  on  certain  terms  not  prejudicial 

the  consent  and  does  not  show  that  to  the  bondholders.     Shaw  %k  Little 

the  attorney  had  no  express  authority.  Rock,  etc.,  R.  Co.,  100  U.  S.  605. 

Schmidt  v.  Oregon    Gold-Min.    Co.  Waiver  of  Bnle  of  Practice. — If  a  party 

(Oregon,  1895),  40  Pac.  Rep.  1014.  consent  that  a  cause  stand  on  the  issue 

Withdrawal  of  Consent. — In  Seton  on  docket  for  hearing,  he  cannot  after- 
Decrees  (4th  ed.)  I536»  it  is  said  that  ward  object  that  it  is  heard  in  less  than 
"until  the  decree  or  order  by  consent  six  montlis  from  the  time  of  the  repli- 
has  been  drawn  up,  passed  and  en-  cation  to  the  answer,  contrary  to  a 
tered — but  not  afterwards — it  is  open  rule  of  court.  Tunstall  v.  McClelland, 
to  any  of  the  parties  to  withdraw  a  Hard.  (Ky.)  528.  See  also  Gregory 
consent  given  under  misapprehension  v.  Powers,  3  Litt.  (Ky.)  339. 
or  ignorance  of  material  facts.  Atty.-  A  Decree  in  Vacation  by  Consent  was 
Gen.  V,  Tomline,  7  Ch.  Div.  w^\  held  valid  in  Iowa,  O'Hagen  v. 
Harvey- Bathurst  v.  Stanley,  M.  K .  5  O'Hagen,  14  Iowa  264,  citing  Code  of 
May,  1876;  Reg.  Min.,  fo.  39,  S.  C.  4  1851,  §§  1821, 1822;  Townsley  v,  More- 
Ch.  Div.  251 ;  and  see  Rogers  v.  Horn,  head,  9  Iowa  565 ;  Hattenback  v.  Hos- 
26  W.  R.  432.  But  a  consenting  party  kins,  12  Iowa  109.  So  in  Vermont ^ 
cannot,  it  seems,  if  he  fully  understood  Sturges  v,  Knapp,  38  Vt.  540.  But  con- 
and  was  in  possession  at  the  time  of  all  tra  in  Colorado^  Francis  v.  Wells,  4 
material  facts,  change  his  mind  and  Colo.  274;  Filleyt;.  Cody,  4  Colo.  109; 
withdraw  his  consent  even  before  the  and  in  West  Virginia^  Gilmer  v, 
order  is  drawn  up.  Holt  v,  Jesse,  3  Baker,  24  W.  Va.  72. 
Ch.  Div.  177."  Court  should  Becognlse  gtlpnlatlon. — 

1.  Frank  t>.  Bruck,  4  111.  App.  929.  In  Coultas  v.  Green,  43  111.  277,  the 

See    also  Dillard  v.  Harris,  2  Tenn.  parties  stipulated  for  a  certain  decree. 

Ch.   196;    Booker  v,   Gregory,   7   B.  Afterwards     the    court    allowed    the 

Mon.  (Ky.)  442;  New  England  Mortg.  plaintiff  to  dismiss  his  bill  against  the 

Security  Co.  v,  Tarver,  &  Fed.  Rep.  objection  of    the  defendant.     It   was 

660,  and  the  cases  cited  in  the  follow-  held  on  appeal  that  a  decree  should 

ing  note.  have  been  rendered  in  conformity  with 

In  Frank  v,  Bruck,  4  111.  App.  629,  the  stipulation,  and  the  decree  of  dis- 

the  defendant  consented  to  a  decree  for  missal  was  reversed, 

an  absolute  sale    of    the    mortgaged  A  Decree  for  DlToroe  will  not  be  made 

premises  in  a    foreclosure  suit,   and  by  consent.  Robinson  v.  Robinson,  16 

although  the  decree  in  that  particular  Mich.  79. 

was  a  departure  from  the  provisions  2.  Gibson,  Suits  in  Chancery,  4  558. 

of  the  statute  giving  a  period  of  re-  See    infra^    XIV.    i.  Interlocutory 

demption  in  all  cases  of  sale  under  a  Orders  and  Decrees;  XIV.  3.  a.  Final 

decree  of  foreclosure,  it  was  held  that  Decrees  during  the  Term;  and  XIV. 
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rendered  it,*  appealed  from,  or  reviewed  upon  a  writ  of  error  •  or 
bill  of  review.' 

8.  Hot  Hecetsarily  Confined  to  Lwaet. — And  although,  as  a  general 
proposition,  all  provisions  in  a  decree  outside  of  the  issues  raised 
by  the  pleadings  are  void,^  this  cannot  be  predicated  of  a  consent 
decree.* 

3.  h.  (7)  Modification,  etc.^  of  Consent  ties  to  a  suit  have  the  right  to  agree  to 

Decrees.  anything  they  please  in  reference  to 

1.  See  article  Rbhbarings.  the  subject-matter  of  their  litigation, 

3.  Article  Appeals,  vol.  3,  p.  99  ei  and  the  court,  when  applied  to,  will 
5*^. /Gibson,  Suits  in  Chancery,  ^  558;  ordinarily  give  effect  to  their  agree- 
Hunter  v.  Kennedy,  20  W.  Va.  343;  ment  if  it  comes  within  the  general 
Frank  v.  Bruck,  4  III.  App.  629.  scope  of  the  case  made  by  the  plead- 

**  There  can  be  no  error  in  a  decree  ings.  It  was  within  the  power  of  the 
by  consent,  consensus  tollit  errorem ;  parties  to  this  suit  to  aeree  that  a  de- 
there  can  be  no  injustice  in  a  decree  by  cree  might  be  entered  ior  a  sale  of  the 
consent,  volenti  non  fit  injuria V  Per  mortgaged  property,  without  any  spe- 
Lord  Nottingham  in  Webb  v.  Webb,  3  cific  finding  of  the  amount  due  on 
Swanst.  658.  account  of  the  mortgage  debt  or  with- 

**  Upon  the  same  principle,  any  par-  out  giving  a  day  of  payment.     It  was 

ticular  provision  or  portion  of  a  decree,  also  competent  for  diem  to  agree  that 

entered  by  the  consent  or  agreement  if  the  property  was  bought  at  the  sale 

of  a  party,  cannot  be  by  such  party  as-  by  or  for  the  bondholders,  payment  of 

signed  for  error.*'     Frank  v.  Bruck,  4  the  purchase- money  might  be  made  by 

111.  App.  629.  a  surrender  of  the  l>ond8.     And  so  of 

In  tlie  Federal  Oovrta. — Section  692,  all  the  other  provisions  of  the  decree 

U.  S.  Rev.  Stat.,  provides  that  an  ap-  which  are  complained  of." 

peal  shall  be  allowed  from  all  final  de-  Where  a  foreclosure  bill  by  a  trus- 

crees  in  the  circuit  courts,  etc.,  and  tee  prays  for  a  decree  fixing  the  amount 

that  the  Supreme  Court  **  shall  receive,  of  reasonable  attorney's  fees,  and  for 

hear    and    determine   such   appeals."  professional  services  in  the  suit,  a  con- 

This  makes  appeals  a  matter  of  right,  sent  decree   awarding  to  the  plaintiff 

and   although   errors  which  were   in  certain  fees  in  trust  for  the  parties  who 

law  waived  by  consent  to  a  decree  will  rendered   the  services    is  within    the 

not  be  considered,  still  the  Supreme  general  scope   of    the  pleadines  and 

Court  must  receive  and  hear  and  de-  binding  upon   the  consenting  defend- 

termine  the  case.     Pacific  R.  Co.  v.  ant.    Schmidt  v,  Oregon    &>ld-Min. 

Ketchum,  loi    U.  S.   295;  Nashville,  Co.  (Oregon,  1895),  40  Pac.  Rep.  406, 

etc.,  R.  Co.  V,  U.  S.,  113  U.  S.  266.  affirmed  on   rehearing,   40  Pac.  Rep. 

Ooment  Deeree  for  Accoimt. — Where  1014.  That  such  a  decree  is  not  really 
consent  is  given  to  a  decree  for  an  ac-  outside  the  issues  in  a  foreclosure 
count,  the  defendant  is  not  thereby  suit,  see  Central  Trust  Co.  r.  Con- 
precluded  from  objecting  to  the  mas-  don,  67  Fed.  Rep.  84;  Georgia  Cent., 
ter's  report  on  the  ground  that  it  goes  etc.,  R.  Co.  v.  Pettus,  113  U.  S.  124;  In- 
beyond  the  order  lor  taking  the  ac-  ternal  Imp.  Fund  v.  (jrreenough,  105 
count.  Livingston  v,  Woodworth,  15  U.  S.  527. 
How.  (U.  S.)  546.  Fletcher  v.    Holmes,   25  Ind.   458, 

8.  Article   Bills  of   Review,  vol.  was  a  case  wherein  suit  was  brought  to 

3,  p.  572.  foreclose  a  mortgage  in  which  neither 

4.  See  article  Bills  in  Equity,  vol.  the  mortgage  nor  the  complaint  to  fore- 
Si  P*  357-  close  showed  any  right  to  a  personal 

6.  Schmidt    v.   Oregon    Gold-Min.  decree  against  the  defendant,  but  he 

Co.  (Oregon,  1895),  40  Pac.  Rep.  1014;  appeared,  and  with  his  consent  one  was 

Nashville,  etc.,  K.  do.  v,  U.  S.,  113  rendered.     Regarding  such  decree  the 

U.   S.   261,   a  strong  case.     See  also  court    said:    ''It   cannot  be  doubted 

Collins  V.  Loyal,  56  Ala.  403.  that   without    May's  consent,   such  a 

The  Bole  Applied. — In  Pacific  R.  Co.  judgment  against  him  upon  that  com- 

V.  Ketchum,  loi   U.  S.  297,  a  railroad  plaint  would  not  have  been  warranted, 

foreclosure  case,  the  court  said :  **  Par-  We  need  not  say  whether  or  not  it 
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3.  Becital  of  Ooxuent. — The  decree  should  recite  or  show  upon 

its  face  that  it  was  entered  by  consent,^  especially  where  it  is 
not  supported  by  any  state  of  facts  established  by  the  proofs.' 
And  such  a  recital  determines  beyond  controversy  the  fact  that 
consent  was  given.^ 

would  have  been  void.  But  he  con-  dertakings  or  waivers  of  claims ;  in 
sented  to  it.  Was  it  then  void,  as  which  case  they  should  be  inserted  in 
against  Maj  because  the  complaint  did  the  decree  or  order  immediately  before 
not  allege  sufficient  facts  to  justify  it  the  ordering  part,  if  they  relate  to  the 
without  such  consent?  We  can  con-  whole,  or  immediately  before  the  part 
ceive  of  no  reason  why  a  judgment  to  which  they  relate,  if  they  do  not 
entered  by  agreement,  by  a  court  of  relate  to  the  whole.  See  Maybery  v, 
general  jurisdiction,  having  power  in  a  Brooking,  7  De  G.  M.  &  G.  679."  Seton 
proper  case  to  render  such  a  judgment,  on  Decrees  (4th  ed.)  31. 
and  having  the  parties  before  it,  should  SuAelenoy  of  B«ottal. — A  recital  in 
not  bind  those  by  whose  agreement  it  the  record  that  the  cause  came  on 
is  entered,  notwithstanding  the  plead-  '*  for  final  hearing  upon  the  stipulation 
ings  would  not,  in  a  contested  case,  of  parties,"  does  not  show  that  the  de- 
authorize  such  a  judgment.  The  object  cree  was  rendered  by  consent  pursuant 
of  a  complaint  is  to  inform  the  defend-  to  the  stipulation.  American  Emi- 
ant  of  the  nature  of  the  plaintiff's  case,  grant  Co.  v.  Fuller,  83  Iowa  599. 
It  is  for  his  protection  that  it  is  re-  Where  the  question  was  whether  it 
quired.  If  he  wishes  to  waive  it,  or  was  proper  to  sell  or  rent  real  estate 
agrees  to  the  granting  of  greater  re-  to  pay  debts  charged  upon  it,  and  the 
lief  than  could  otherwise  be  given  un-  decree  recited  that,  the  defendants  **ap- 
der  its  averments,  without  amendment,  pearing  and  asking  this  court  that  the 
and  such  relief  is  given  by  his  consent,  said  real  estate  be  rented  instead  of  be- 
we  think  that  the  judgment  is  not  ing  sold,  and  the  complainants  assent- 
even  erroneous,  much  less  void,  as  to  ing  thereto,  it  is  adjudged,  ordered  and 
him."  decreed"  that  the  real  estate  be  rented, 

In  Monroe  Bank  V.  Widner,  II  Paige  etc.,  it  was  held  that  the  decree  was 

(N.Y.)  533,  Chancellor  Walworth  said:  by  consent.    Rose  v.   Brown,  17  W. 

"An  agreement  to  refer  a  suit  pending  Va.  649. 

to  an  arbitrator,  and  that  a  judgment  2.  Levy  v.  Williams,  .4  S.  Car.  515. 

shall  be  entered  in  the  cause  in  con-  S.  Frank  v.  Bruck,  4  111.  App.  639; 

formity  with  his  decision,  will  justify  Atkinson  v,  Manks,  i  Cow.  (N.  Y.) 

the  entry  of  a  judgment  accordingly,  691 ;    Cannon    v.    Hemphill,    7    Tex. 

which  judgment  will  be  binding  upon  184. 

the  parties  as  a  judgment  by  consent."  Preramptioiui.  —  If    the    agreement 

In    Schermerhom    v.   Mahaffie,  34  upon  which  the  decree  is  recited  to 

Kan.  108,  it  was  held  that  a  decree  have  been  based  is  not  set  out  in  the 

rendered  by  consent  was  not  void  as  record,  it  will  be  presumed  on  appeal 

between  the  parties  because  it  did  not  that  it  justified  the  decree  which  was 

give    to  each  just  what  the  petition  rendered,  and  the  decree  will  not  be 

called  for,  and  what  ought  as  a  matter  reversed     for    any    apparent    errors, 

of  right  to  have  been  given  to  each  of  Collins  v.  Loyal,  56  Ala.  403. 

them.  Where  a  decree  recited  that  defend- 

1.  Daniell  Ch.  Pr.  (ist  ed.)  668.  ants  consented  to  the  entry  thereof,  it 

Gibson,  Suits  in  Chancery,  ^  558,  was  presumed. against  collateral  attack 

where  the  learned  author  says :  **  If  it  that  such  consent  was  so  presented  as 

does  not  so  show  upon  its  face  it  is  not  to  give  the  court  jurisdiction  of  their 

a  consent  decree^  even  though  in  fact  persons    at    the    date    of  the  decree, 

it  was  consented  to,  but  it  is  a  decree  Foote  v,  Richmond,  42  Cal.  439. 

of  the  court  in  invitum  and  subject  to  Raoltal  Binding  Only  on  Fartlei.— The 

all  the  remedies  for  its  correction  al-  recital  in  the  body  of  a  decree,  that  it 

lowable  in  case  of  contested  decrees."  was  made  **with  the  consent  of  all  the 

•*The    court    frequently    proceeds  parties,"  would  only  bind  those  who 

upon  admissions  by  the    parties,  or  are  **parties"  to  the  suit,   and    could 

some  of  them,  by  their  counsel  at  the  not  aifect   the   rights   of    others    not 

bar^ qI fact«y CQOsentS) submissions, un-  made   parties   to   the   suit,  but  who 
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VI.  DECBEE8  YSSTDTG  OB  DlYSSTnTG  TITLE  TO  PXOPSBTT. — A  court 
of  chancery,  apart  from  the  power  conferred  by  statute,  has  no 
authority  to  divest  by  mere  decree  a  title  out  of  one  party  and 
vest  it  in  another,* 

In  many  states,  however,  it  is  provided  by  statute  that  the 
court  may  pass  the  title  to  real  estate  by  a  decree  which  shall  be 
as  effectual  for  that  purpose  as  a  deed  of  conveyance,^  or  that 

should  have  been  made  parties.    Di-  cute.     If  the  deed  be  made  hy  a  per- 

brell   r.    Carlisle,    51  Miss.  785.     See  son   who  had   not   the  estate,   nor  a 

also  Beasley  v.  Doty,  3  Dana  (Ky.)  32.  power  to  convey,  it  will  not  pass  the 

ConBtmctlon .    of     Rodtal. — And     a  title  at  law,  although  made  under  the 

decree  recited  to  be  by  consent  of  **de-  direction  of  a  court  of   equity.     The 

fendants'  solicitor  '*  will  be  presumed  person  claiming  under  it  must  resort 

to    have    been    consented   to  only  by  to  that  court  for  the  protection  of  the 

those  defendants  who  have  appeared  rights  ascertained   in   the  decree,  or 

in  the  suit.     Clyburn  z\  Reynolds,  31  derived  under  it."     Ferebee  z\  Proc- 

S.  Car.  91.  ter,  2  Dev.  &  B.  (N.  Car.)  439. 

1.  Roal    Bitate. — Wallis   z\   Wilson,  2.  Prewitt  7>.  Ashford,  90  Ala.  294 ; 

34  Miss.  357 ;  Prewitt  7'.  Ashford,  90  Wilson  v.  Spring,  38  Ark.  181 ;  King 

Ala.  294;  Hart  t*.  Sansom,  no  U.  S.  v.  Bill,  28Conn.  593;  Wadhamst'.  Gay, 

151;  Gay  T'.   Parpart,  106   U.  S.  679;  73  111.  415,  in  which  it  was  held  that 

Perebee   t'.  Procter,  2   Dev.  &   B.  (N.  one    who    purchases    from     a    party 

Car.)  439;  Mummy  v.  Johnston,  3  A.  in    whom     the     title     is    vested    by 

K.    Marsh.    (Ky.)    220;    Shepherd    v,  the  decree,  before  any  writ  of  error  is 

Ross  Coimty,  7  Ohio,  pt.  i,  271.  prosecuted,  or  other  legal  steps  taken 

**It   has   no   inherent  power,  by  the  to  avoid  the  decree,  willnot  be  affected 

mere  force  of  its  decree,  to  annul  a  by  a  subsequent  reversal  of  the  decree, 

deed,  or  to  establish  a  title."     Hart  v,  even  though  he  is  made  a  party  to  the 

Sansom,  no  U.  S.  151.  proceeding  to  reverse.     Gitt  t\  Wat- 

FarBonalty.  —  Jelke      v.     Goldsmith  son,  18  Mo.    274;  Weehawken    Ferry 

(Ohio,  1895),  40  N.  E.  Rep.  167,  where  Co.  v.  Sis.son,  17  N.  J.  Eq.  475;  Price 

the   court   said :    '*  That    a  decree   in  v.  Sisson,   13  N.   1.  Eq.  168,  holding 

chancery,  unaided    by   statute,   is    in  that  the  decree  will  be  construed  pre- 

fersonam  only,  and  does  not  execute  cisely  as  the  conveyance  itself  would 

itself  so  as  to  transfer  personalty,  is  be  if  executed.     Morris  r.  White,  96 

also  shown  by  the  following  citations.  N.    Car.   91 ;  Daniels  v.  Stevens,   19 

Mitchell   V.   Bunch,  2   Paige  (N.  Y.)  Ohio   222;    Taylor  x\  Boyd,  3  Ohio 

606;  Mead    t'.    Merritt,  2   Paige  (N.  337,   subject    between   tlie   parties,  as 

Y.)    402;    Great   Falls    Mfg.   Co.    v.  was  there  stated,  to  a  revesting  of  the 

Worster,   23     N.    H.   462;    Wood   v.  title  by  a  reversal  of  the  decree.    Jelke 

Warner,    15   N.  J.   Eq.  81 ;  2   Daniell  v.  Goldsmith   (Ohio,  1895),  40  N.  E. 

Ch.  Pr.  1032;  I  Spence  Eq.  Jur.  391;  Rep.    167;  Doscher  v.   Blackiston,  7 

I  Eq.  Cas.    Abr.    130."     See   Wilson  Oregon  403;  Claiborne  \k   Crockett, 

f.      Martin- Wilson      Automatic      F.  Meigs     (Tenn.)    607;     Whitmore    v, 

\                                     Alarm  Co.,  151  Mass.  515.  Johnson,    10    Humph.    (Tenn.)    610; 

I                                          "The  court  of  equity  does  not  act  Langdon  v.  Sherwood,  124  U.  S.  74. 

upon  things,  but   upon    persons.     It  Description    of    Land    In    Decree. — 

)                                      does  not  adjudicate  that  land  in  con-  When    real    property    is    transferred 

troversy  legally  belongs  to  one  of  the  from  one  party  to  another  by  a  decree 

\                                     parties,  but  that   it   belongs    to   him  granting  a  divorce,  th^  judgment  roll 

I                                       equitably;  and   thereupon    it  decrees  should   contain  a  description   of  the 

that  the  party  in  whom  the  legal  title  land   transferred.    Bamford    v.   Bam- 

I                                      or  power  is,  shall   convey,   so  as   to  ford,  4  Oregon  30. 

make  the  equitable  owner,  thereby,  Decree    Inoperatlre    nnleoe    Btafente 

I                                     the  legal    owner.     The    decree    does  Fursned. — Where  the  statute  requires 

not,    therefore,  constitute  a    title    at  that  the  party  be  first  ordered  to  con- 
law,    nor    enter    into     it.     The    title  vey  within   a  certain  time,  and  that, 

I                                     passes  by  the  deed,  which  the  decree  upon  his  failure  to  do  so,  the  decree 

compels  the  party  to  the  suit  to  exe-  shall  become  operative  as  a  convey- 
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the  court  may  order  a  conveyance  to  be  made  by  a  master  or 
other  person  appointed  for  that  purpose.^  But  it  has  been  held 
that  such  legislative  provisions  do  not  take  away  the  power  of 
the  court  to  enforce  the  specific  execution  of  the  decree  by  attach- 
nient.* 

VH.  DscBXES  nr  Appellate  Coubts— 1.  Affirmance,  Beversal,  etc. 
— An  appellate  court  may  wholly  affirm  or  reverse  a  decree 
appealed    from,'    or    it    may  affirm    in    part    and    reverse    in 

ance,  a  decree  expressly  purporting  relate  back  to  the   commencement  of 

to  transfer  the  title  will  be  ineffectual  the  suit.     King  r.  Bill,  28  Conn.  593. 

where  there  has  been  no  order  to  convey  2.  Randall   v.   Prjor,   4  Ohio  424; 

and  failure  to  comply  therewith.    Pre-  Penn  i».  Hay^vard,  14  Ohio  St.  302. 

witt  t'.  Ashford,  90  Ala.  294.    See  also  8.  Effect  of  Afflzmanot. — A  decree  of 

Kloepping  t*.  Stellmacher,  36  N.  J.  L.  affirmance  becomes  in  effect  the  decree 

177.  of  the  appellate  court;  at  any  rate,  in 

Land  In  Another  Stake,  as  it  is  not  an  action  of  debt  it  is  correct  to  de- 
within  the  jurisdiction  of  the  court,  scribe  it  as  a  decree  of  that  court, 
cannot  be  directly  affected  by  a  decree,  Barringer  t'.  Boyd,  27  Miss.  473. 
and  the  title  thereto  can  be  transferred  "  Where  a  decree  is  affirmed  in  all 
only  by  compelling  the  party  to  convey  its  parts  the  controversy  is  at  an  end. 
under  attachment  for  contempt,  or  In  such  a  case  the  Circuit  Court  has  no 
otherwise  as  the  case  may  require,  power  to  allow  amendments  of  the 
Penn  v.  Hayward,  14  Ohio  St.  302  ;  pleadings  or  to  alter  or  change  the  de- 
Daniels  t'.  Stevens,  19  Ohio  222;  Burn-  cree.  It  can  only  proceed  to  have  it 
ley  I'.  Stevenson,  24  Ohio  St.  474,  enforced  according  to  its  terms  and 
holding  that  a  deed  executed  by  a  conditions."  Chickering  v.  Failes,  29 
master  under  direction  of  the  court  can  111.  2g^y  followed  m  Gage  t\  Bailey, 
have  no  more  efficacy  in  transferring  119  111.  539. 

the  title  than  a  decree  itself  could  have.  It  seems    that  where    a    decree    is 

See  also    Gibson  v.   Burgess,  82  Va.  affirmed  on  appeal  the  court  below  has 

650;  Schindelholz  v.  Cullum,  55  Fed.  the  power  to  enforce  and  carry  it  out 

Rep.  889.  as  if  the  case  had  never  been   in  the 

1.  See  Wilson  t».  Martin-Wilson  Au-  appellate  court.  Simpson  t*.  M'Laugh- 

tomatic  F.  Alarm  Co.,  151  Mass.  517;  lin,  4  Stew.  &  P.  (Ala.)  88. 

Wallis  T'.  Wilson,  34  Miss.  357;  Hook-  With  Explanations  or  Additions. — In 

err.  Yale,  56  Miss.  197;  Johnson    i\  affirming  a  decree  the  appellate  court 

M'Gilvary,  i   J.  ].  Marsh.  (Ky.)  321;  will  add  any  explanation  which  may  be 

Clayton  v.  Spencer,  2  Colo.  378.  necessary  to  make  it  correctly  under- 

**  It  is  undoubtedly  true  *  *  *  stood.  Mayo  f.  Purcell,  3  Munf.  (Va.) 
that  as  a  general  rule,  when  a  transfer  243,  and  will  make  such  appropriate  ad- 
of  property  is  necessary,  the  court  can-  ditions  to  the  terms  of  the  decree  as  may 
not  order  a  conveyance  of  it  by  a  per-  be  necessary  to  secure  to  both  parties 
son  other  than  the  owner,  except  under  the  benefits,  advantages,  and  prospec- 
the  express  or  implied  authority  of  a  tive  rights  for  which  they  mutually 
statute."  Wilson  v.  Martin- Wilson  stipulate,  in  relation  to  which  the  de- 
Automatic  F.  Alarm  Co.,  151  Mass.  cree  was  silent  or  not  sufficiently  pre- 
517.  cise.     Jones    v.    Belt,    2    Gill    (Md.) 

When  Title  Faises.— A  decree  direct-  106. 

ing  a  conveyance  does  not  pass  the  title  AiBzmanee  In  the  Bxerclee  of  Omnlpo- 

until  a  conveyance  is  executed.    Faunt-  tence. — In   Curtiss  t*.   Brown,  29   111. 

leroy  v.   Henderson,  12  B.  Mon.  (Ky.)  201,  the  court  affirmed  a  decree  after  it 

450;    Harrison  i'.   Hord,   12  B.  Mon.  had  been  executed,  and  when  its  rever- 

(Ky.)  475.  sal  would  destroy  rights  legally  and  in 

And  a  conveyance  executed  under  good    faith    acquired    under    it,    and 

an  order  of  the  court  takes  effect  from  would  result  in  no  benefit  to  the  plain- 

the  delivery  and  not  from  the  date  of  tiff,  the  court  expressly  declaring  that 

the  order.     Burden  x\  McElmoyle,  i  it  would  not  have  hesitated  to  reverse 

Bailey  Eq.  (S.  Car.)  375.     It  does  not  the  decree  had  it  been  unexecuted. 
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part,*  or  affirm  with  modifications.* 

S.  Bendltion  of  New  Decree. — Unless  the  statute  or  constitution 

deprives  the  appellate  tribunal  of  the  power  to  pronounce  an 

Effect  of  BoTonal. — An    unqualified  In  Warner  v.  De  Witt  County  Nat. 

reversal  of  a  decree  entirely  abrogates  Bank,  4  111.  App.  305,  it  was  held  that 

the    latter  as    to   the    parties  to   the  an  erroneous  description  of  land  in  a 

record   and,  in  the   court  below,  the  decree  could  not  be  corrected  without 

cause  should  be  "wholly  reheard  and  reversing   the   decree  in  whole  or  in 

a  wholly  new  decree  on  the  whole  case  part. 

rendered."     Lambert  zk  Hyers,  27  111.  Effect  OB  Lien  of  Deoree. — Where  a 

App.   400 ;    Chickering   i\   Failes,   39  decree  is  reversed  in  part  and  affirmed 

III.  294;  Cable  V.  Ellis,  120  111.  136.  in  part,  such  reversal  does  not  destroy 

The  consequence  is  that  the  plaintiff  the  lien  of  so  much  of  the  decree  as  is 

may,  if  he  chooses,  dismiss  his  bill  after  affirmed.     Shepherd  v.  Chapman,  83 

such  reversal.     Mohler  v.  Wiltberger,  Va.  215. 

74  111.  163.  2.  Alabama. — Baker  v.    Young,  90 

And  if  a  plaintiff  has  dismissed  his  Ala.  426. 

bill  without  right,  and  a  demurrer  to  a  Illinois. — Lomax    t?.    Gindele,    117 

cross  bill  is  thereupon  improperly  sus-  111.  537;  D'Wolf  v,  Haydn,  24  111.  525; 

tained,  the  reversal  of  these  proceed-  Bailey  v.  Bailey,  115  111.  551;  Hook  v. 

ings   remits   the   parties  to  the   same  Richeson,  iic  111.  431 ;  Carter  v.  Lewis, 

position  they  were  in  when  the  errors  29  111.  500;  Low  x\  Graff,  80  111.  360; 

were  committed.    FoUansbee  v.  Scot-  Silsbe  v.  Lucas,  36  111.  462.     Compare 

tish- American  Mortg.  Co.,  7  111.  App.  Hunter  v.  Hatch,  45   111.    178;    Wash- 

487.  burn,  etc.,  Mfg.  Co.  v,  Chicago  Gal- 

The  reversal  of  a  decree   necessarily  vanized  Wire  Fence  Co.,  119  111.  30. 

reverses    a    later    decree   which    was  Michigan. — Covell  v.  Cole,  16  Mich, 

based  thereon.    Jones  v.  Gillespie,  32  223. 

W.  Va.  343.  Netv  Torh. — Born  v.  Schrenkeisen, 

Where  there  Are  Several  Parties. —  no  N.  Y.  55. 

"When  a  judgment  or  decree  is  a  unity,  Pennsylvania. — Pennsylvania,   etc., 

reversal  at  the  instance  of  one  party  R.  Co.   v.   Schuylkill   Nav.   Co.,    167 

operates  as  a  reversal  as  to  all.  Where,  Pa.  St,  576. 

however,  the  interests  of  the  several  Tennessee. — Champlin  v.  Memphis, 

parties  against  whom  a  judgment  and  a  etc.,  R.  Co.,  9  Heisk.  (Tenn.)  683. 

decree   is   rendered    are    several    and  Virginia, — Handly    v,     Snodgrass, 

independent,  a   reversal    will   operate  9  Leigh  (Va.)  484,  an  excellent  case ; 

only  in  favor  of  the  parties  who  pro-  Mustard  v.  Wohlford,  15  Gratt.  (Va.) 

cured  it."    Ailing  v.  Wenzel,  133  111.  329;  Jones  v.  Pilcher,  6  Munf.  (Va.) 

2^1  35  IJl- App.  246;  Rees  V.Chicago,  425;    Stott    v.    Baskerville,    6    Munf. 

38  III.  333 ;  Mack  v.  Brown,  73  111.  295 ;  ( Va.)  20;  Rootes  v.  HoUiday,  6  Munf. 

Tompkins   r.  Wiltberger,  56  111.  385;  (Va.)   251;    Ellis   v.   Baird,  6  Munf. 

Montgomery    v.    Brown,   7    111.    581;  (Va.)    456;     Rankin   v.   Bradford,    i 

Pittsburgh,    etc.,  R.  Co.  v.  Reno,  123  Leigh  (va.)  172;    Lewis  r.  Billips,  i 

111.  273;  Enos  v.   Capps,   12  111.  255;  Leigh  (Va.)  366;  Heffner  v.  Miller,  2 

Lyman  v.  Thompson,  ii  W.    Va.  427.  Munf.  (Va.)  43;    Price  v.  Thrash,  30 

See  Moody  v.  McDuff,  58   Miss.  751;  Gratt.  (Va.)  515;  Peters  f.  Neville,  26 

Ingersoll  v.  Ingersoll,  42  Miss.  155.  Gratt.  (Va.)  549;    Kraker  v.  Shields, 

1.  Jeter  v.  Jeter,  36  Ala.  301;  Ap-  20  Gratt.  (Va.)  377. 
person  r.  Burgett,  33  Ark.  328;  Con-  West  Virginia. — Henley  v.  Mene- 
well  V.  Watkins,  71  111.  488;  Pratt  v.  fee,  10  W.  Va.  771;  Linsey  v.  McGan- 
Pratt,  3  111.  App.  582;  Robinson  v.  non,  9  W.  Va,  134 ;  Jones  t'.  Cunning- 
Robinson,  CO  111.  App.  414 ;  Work  v.  ham,  7  W.  Va.  70I7. 
Hall,  79  111.  196;  Covell  v.  Cole,  16  **In  cases  where  a  modification  of 
Mich.  223;  Hambrick  v.  Jones,  64  the  decree  below  is  deemed  necessary, 
Miss.  252.  it  is  discretionary  whether  this  court 

Boeckler  v.  Missouri  Pac.  R.  Co.,  10  shall,  by  an  order  to  be  entered  on  its 

Mo.  App.  448,  where  a  judgment  was  own  records,  make  the  modification,  or 

reversed    upon   a   law    count    and  af-  whether  it  shall  remand  the  cause  to  the 

firmed  upon  an  equity  count.  lower  court,  with  specific  directions  to 
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ultimate  judgment,*  it  may  proceed  to  render  a  new  and  original 

decree  appropriate  to  the  case  without  remanding  the  cause  for 
that  purpose  to  the  court  below.*     But  it  is  said  that  experience 

that  court  to  make  the  modification.  Cameron  v.  Abbott,  30  Ala.  416; 
Rev.  Stat.  1874,  ^  8t,  c.  iio.  In  either  Cowles  v,  Morgan,  34  Ala.  535;  Gen- 
case  it  is  proper  that  the  order  of  this  try  v,  Rogers,  40  Ala.  442 ;  Jordan  v. 
court  be,  first,  that  the  decree  below  Roney,  23  Ala.  758;  Center  v.  Plant- 
be  reversed.  Hunter  v.  Hatch,  45  111.  ers,  etc..  Bank,  22  Ala.  760;  Larkins 
178.  «  «  *  No  statute  requires  that  v.  Biddle,  21  Ala.  252;  Lang  v,  War- 
the      specific     modification     directed  ing,  17  Ala.  145. 

shall  be  embodied  in  the  formal  order  Statutory  Begnlationi. — The  duty  of 

of  court  entered  of  record  by  the  clerk  the  appellate  court  to  render  a  final 

of  this  court,  and   it   is  conformably  decree    is    sometimes    expressly   pre- 

with  our  practice,  and  suflRcient,  if  the  scribed     and     regulated     by    statute, 

modification    be   specifically  directed  Thus,    in    Arkansas ^  see    Biscoe     v. 

in  the  written  opinion  of  the  court  filed  Tucker,     14    Ark.    515 ;     McRae     v. 

in  the  case.      And  so  it  is  held  that  it  Rogers,  30  Ark.  272 ;  Ross  v,  Davis, 

is  the  duty  of  the  lower  court  to  ex-  17  Ark.  120. 

amine  the  opinion,  and   conform  its  DlBoretlonary. — In   Halt  v.   Ensign, 

action  to  it.     Wadhams  v.  Gay,  83  111.  61  Iowa  724,  a  case  appealed  from  the 

253;    Boggs  V.  Willard,   70  111.   31c;  District  Court,  the    Supreme    Court 

Hough  V.  Harvey,  84  111.  308."  Wash-  said :    "As  the  judgment  will  affect 

burn,  etc.,  Mfg.  Co.  v,  Chicago  Gal-  the  title  to  real  estate,  it  seems  to  us 

vanized  Wire  Fence  Co.,  119  111.  30.  that  the    final   judgment    should    be 

1.  In  Vennont,  the  Supreme  Court  entered  in  the  District  Court.  We, 
cannot  make  a  final  decree  in  a  suit  in  however,  recognize  the  right  of  either 
chancery,  as  the  statute  expressly  pro-  party  to  a  judgment  in  this  court,  if 
vides  that  the  proceedings  and  decree  such  course  is  deemed  best.  We  will, 
of  the  Supreme  Court  shall  be  remit-  however,  remand  the  cause  to  the 
ted  to  the  court  of  chancery,  etc.,  District  Court,  with  direction  to  enter 
and  whether  the  decree  of  the  chan-  a  iudgment  in  accordance  with  the 
cellor  is  affirmed  or  reversed,  the  case  opinion."  See  also  White  v*  Farlie, 
is  always  remanded  to  the  court  of  67  Iowa  628,  where  the  cause  was  re- 
chancery    where    the    final   decree  is  manded. 

ultimately      recorded      or      enrolled.  And   where  a  cause  was  conducted 

Downer  v.  Dana,  22  Vt.  337 ;  Morse  r.  in  the  court  below,  partly  as  if  at  law, 

Slason,  13  Vt.  2^.  and  partly  as  if  inequity,  the  Supreme 

2.  Davenport  First  Nat.  Bank  v.  Court  reversed  and  remanded  the 
Baker,  60  Iowa  132 ;  Dyer  7'.  Jessup,  cause  instead  of  rendering  final  judg- 
II  Iowa  118;  Hait  r.  Ensign,  61  Iowa  ment.  Byington  v,  Buckwalter,  7 
724;    Whittemore  v.   Stout,   7    Dana  Iowa  512. 

(Ky.)  236;  DifTenderfTer  v.  Winer,  3  **  It  is  the  practice  in   many  juris- 

Gill   &J.  (Md.)  311;  Ellicott  v.  Elli-  dictions  for  the  appellate  tribunal  to 

cott,  6  Gill  &  J.  (Md.)  35;  Toomey  v.  itself  pronounce  the  proper  judgment 

Atyoe   (Tenn.    i89<>),  32   S.  W.   Kep.  or  decree.     But  even  in   those  juris- 

2^;     Mowry    v.    Davenport,    6    Lea  dictions  the  appellate  tribunal  Is  not 

(Tenn.)    102 ;    Milly    v.   Harrison,   7  bound  to  enter  the  ultimate  judgment, 

Coldw.  (Tenn.)  191;  Geisse  v.  Beall,  for  it  may  at  its  election  remand  the 

5  Wis.  224;  Person  v.  Merrick,  5  Wis.  case  to  the  trial  court.*'     Elliott,  Ap- 

231;   Boyd   r.    Sumner,    10   Wis.   41;  pellate  Procedure,  p.  476,  note  2. 

p.acine  v.  Barnes,  6  Wis.  472.  Where  Facts  most  )be  Ascertained.— 

In    Alabama^   the     Revised    Code,  The  appellate  court  will  not  make  a 

^  3502,    provides    that    the    Supreme  final  decree  where   there  is  a  want  of 

Court  may,  upon  reversal  of  any  judg-  sufficient  proof  upon  which  to  base  it, 

ment  or  decree,  remand  the  same  for  Reed    v,  Jones,  8  Wis.  421.     See  also 

further  proceedings,   or  render   such  Rollins    v,    Fisher,    17   W.   Va.  578; 

judgment  or  decree  as  the  court  below  Monroe      v,     Bartlett,     6     W,     Va. 

should  have  rendered,  when  the  record  441. 

enables  them   to   do  so.     See  accord-  As,  for  instance,  where  it  is  necee- 

^&ly>  where  such  decree  was  rendered .  sary  to  refer  the  cause  to  a  master  to 
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has  shown  the  practice  to  be  sometimes  inconvenient  and  open  to 
serious  objections.^ 

Yin.  BBOBES  AFTBB  Death  of  a  PABTT— in  OenmL—  Ordinarily 
the  death  of  either  party  operates  as  an  abatement  of  the  suit,  or 

a  suspension  of  all  authority  to  proceed  further  therein  until  it 
is  properly  revived,  and  a  decree  without  such  revivor  is  erroneous.* 

compute  interest.  Thompson  v.  Hoag-  Ch.  183;  Carter  v.  Carriger,  3  Yerg. 

land,  65  111.  310.  (Tenn.)  413;  Morrison  r.  Deaderick, 

So,  in  McClellan  v.  Crook,  7  Gill  10    Humph.    (Tenn.)    342;    Kelly    v. 

(Md.)  334,  it  was  held  that  where  evi-  Hooper,  3  Yerg.  (Tenn.)  395;  Smith 

dence  appears  upon  the  record  show-  t*.  Cunningham,  2  Tenn.  Ch.  565,  where 

ing  a  prospective  or  continuing  equity  the  court  said:  **It  is  probable  also, 

of  the  same  character  as  that  passed  under  our  decisions,  that  either  party 

upon,    the   appellate   court  will   limit  might  file  an  original  bill  to  have  the 

itself  to  an  exposition  of  the  principles  decrees  and  proceedings  taken  after  his 

involved,    and    remand  the  cause   to  death  set  aside  as  void.'' 

have  an  account  stated  within   those  As  to  the  effect   of  the   death   of  a 

principles,  but  if  no  such  evidence  ap-  party  after  argument  *  upon  a  decree 

pears,  it  will  pass  a  definitive  and  final  subsequently  rendered,  see  theTennes- 

decree.  see   cases  cited  in  the  following  note. 

Deeree  and  Demand  for  Bzeontlon. —  Death  of  Joint  Defendant. — But  a 

The  appellate  court  may  reverse  the  decree  against  a  dead  person  by  name 

decree  and  render  such   a   decree   as  jointly  with  others  is  prima  facie  good 

ought  to  have  been  rendered,  and  then  against  the  latter.    Collins  x\  Knight^ 

remand  the  cause  for  such  proceedings  3  Tenn.  Ch.  183. 

as  may  be  necessary  for  the  execution  Plea  to  Debt  on  Posthumous  Decree, 

of  the  decree.     Shultz  v.  Hansbrough,  — In  an  action  of  debt  upon  a  decree 

76  Va.  817.     See  also  Craig  v.  Fox,  16  rendered  after  the  death  of  a   party, 

Ohio  563.  the  want  of  jurisdiction  in  the  court 

1.  Person  v,  Merrick,  5  Wis.  231,  rendering  the  decree  may  be  taken 
where  the  court  said :  **  The  practice  advantage  of  by  plea  if  it  does  not 
of  entering  original  decrees  of  sale  in  appear  upon  the  face  of  the  record, 
foreclosure  suits  had  to  some  extent  Kelly  r.  Hooper,  3  Yerg.  (Tenn.)  395. 
obtained  in  this  court,  and  it  was  Error  Cured  by  Waiver. — The  death 
therefore  followed  in  the  present  in-  of  a  tenant  in  common  at  the  date  of 
stance.  We  have  no  doubt  of  our  power  a  decree  for  partition  will  not  invali- 
to  render  original  and  final  decrees,  in  date  the  decree  if  the  heirs  brought  in 
such  cases,  and  we  think  substantial  by  scire  facias  answer  to  the  merits, 
justice  was  observed  by  that  practice  raise  no  objection  to  the  confirmation 
in  the  present  case.  Vet  we  are  free  of  the  report  of  partition,  and  take  no 
to  confess  that  experience  has  shown  appeal.  Johnson  x>,  Murray,  12  Lea 
that  this  practice  is  inconvenient  and  (Tenn.)  109. 

open  to  serious  objections,  and  there-  Bemeidy  by  BiU  of  BoTlew. — In  Neil- 
fore  it  will  not  be  followed  in  future  ex-  son  V.  Holmes,  Walk.  (Miss.)  261,  a 
cept  in  very  special  cases."  Reed  f.  bill  of  review  was  brought  to  reverse 
Jones,  8  Wis.  421.  See  also  Boyd  v.  a  decree  pro  confesso  rendered  after 
Sumner,  10  Wis.  41.  the  death  of  the  defendant.     The  bill 

2.  Rogers     t\     Breen,      9      Heisk.  did  not  allege  that  his  death  was  un- 
(Tenn.)  679;  Hooe  x\  Barber,  4  Hen.  known  at  the  time  of  the  decree,  and 
&  M.  (Va.)  439;  Wallace  v.  Marshall,  becau.«ie  of  that  defect  and  for  other 
9  B.  Mon.  (Ky.)  153.  reasons  it  was  held  that  the  remedy- 
Absolutely    Void    in    Tenneeeee. — In  by  bill  of  review  was  not  applicable  in 

Tennessee,  contrary  to  what  is  there  that    particular  case;   but   the    court 

acknowledged  to  be  the  preponderance  intimated    that    if    the  plaintiff    in  a 

of  judicial  opinion  elsewhere,  a  decree  bill  of   review  brings  himself  within 

either  in  favor  of  or  against  a  deceased  the    requisites   of    bills  of    review  in 

party  to   a  suit  is  an  absolute  nullity,  general,  that  remedy  would  lie  to  re- 

instead  of  being  merely  erroneous  and  verse  a  decree  pronounced  after  the 

voidable.    Collins  v»  Knight,  3  Tenn.  death  of  a  party. 
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Death  alter  Argument  of  Canae. — But  where  a  plaintiff  or  defendant 
dies  after  the  final  argument  and  before  decree,  the  court  may 
by  order  cause  the  decree  to  be  entered  as  of  a  date  prior  to  the 
death  of  the  party.^ 

Set  Aalde  on    Hotlon. — In    Hooe   v.  others  until   the  date  when  it  is  ac- 

Barber,  4  Hen.    &  M.  (Va.)  439,  a  de-  tually  rendered.     Dawson  v.  Scriven, 

cree   of    a  preceding  term  against  a  i  Hill  £q.  (S.  Car.)  177. 

d(*fi>ndant  who  was  then  dead  was  set  Decree  of  Date  Bubseqnent  to  Death 

aside  on  motion,  supported  by  an  affi-  Irregnlar. — In     Flock     v,    Wyatt,    49 

davit  of  his  death.  Iowa  466,  the  defendant  died  after  tnib- 

Death  of  Coparty. — The  death  of  one  mission  of  the  cause,  and  a  decree  was 
of  two  plaintiffs,  either  at  the  time  of  rendered  against  him  as  of  a  date  sub- 
filing  the  bill  or  rendition  of  the  de-  sequent  to  his  death.  On  appeal  from 
cree,  was  held,  in  Grace  v.  Rowell,  30  the  decree  the  cause  was  remanded 
Ga.  674,  to  vacate  the  decree  only  as  with  instructions  to  correct  the  irreg- 
to  the  deceased  party.  See  also  Col-  ularity  by  entering  the  decree  as  of 
lins  I'.  Knight,  3  Tenn.  Ch.  J83.  the  date  of  submission,  or,  at  any  rate, 
.  Death  after  Decree  but  before  Enroll-  as  of  a  date  prior  to  the  defendant's 
ment. — **  It  appears  to  be  well  under-  death. 

stood   that  the    death  of    a  material  Death  after  Interloontory  Decree  and 

party    after    decree    pronounced,  but  Reflurence. — Where  one  of  several  de- 

before  enrollment,  will  not  prevent  the  fendants  to  a  bill  for  an  account  died 

enrollment  and  consequently  the  exe-  after  an  interlocutory  decree  and  ref- 

cution  of  the  decree.     The   l>ooks  of  erence  to  a   master  to  state  the  ac- 

practice  lay  down  the  rule  so  to  be ;  count,   the  final  decree   was   entered 

and  adjudged  cases  are  not  wanting  on  nunc  pro  tunc  as  of  the  date  of  the  in- 

tlie  point."  Harrison  v,  Simons,  3  Edw.  terlocutory  decree.   Emery  f.  Parrott, 

Ch.  (N.  Y.)  394,  f/7i«^  3  Brown's  Ch.  107  Mass.  95,  disapproved  in  Hazard 

Pr.  694;  I  Newland's  Pr.  666;  i  Hoffm.  v,  Durant,  14  R.  I.  25,  where   it  was 

Pr.  390,  391;   2  Equity  Cas.  Abr.  279;  said  that  '*the  decision  goes  further 

Finch's   Rep.    169;    West's   Rep.  675,  than  any  other  decision  with   which 

676;  and  holding  that  there  is  no  occa-  we  are  acquainted,  and   is  not    sup- 

sion  to  revive  or  bring  in  new  parties  ported  by  the  cases  cited  as  authority 

where  the  mortgagor  dies  after  fore-  for  it." 

closure  decree  and  before  cr.rollment.  The  Rule    Limited. — In    Johnson    7'. 

1.  Gunderman     v.     Gunnison,     39  Thomas,  2  Paige  (N.  Y.)  377,  the  chan- 

Mich.  313;  Benson  r.  Wolverton,    16  cellor  before  whom  a  cause  was  argued 

N.  J.  Eq.  no;  Burnham  v.  Dalling,  16  went  out  of  office  leaving  it  undecided, 

N.  }.  Eq.  310;  Campbell  i'.  Mesier,  4  and  the  plaintiff  died.    The  court  held 

iohns.    Ch.    (N.  Y.)    334;    Vroom   r.  that  it  would  be  carrying  the  principle 

)itmas,  5  Paige  (N.  Y.)  528;  Wood  too  far  to  permit  the  case  to  be  argued 

r.  Keyes,  6  Paige  (N.  Y.)  478;  May-  before  the  succeeding  chancellor  with- 

field    V.  Stephenson,  6  Baxt.  (Tenn.)  out  revival  and  then  to  enter  a  decree 

403;    Mitchell    i\  Overman,  103  U.  S.  nunc  pro  tunc  as  of  the  date  of  the 

d6,  and  note ;  U.  S.  Bank  r.  Weisiger,  argument  before  his  predecessor. 

2  Pet.  (U.  S.)  481;  Griswold  v.   Hill,  In  Hazard  v.  Durant,  14  R.   I.  25, 

I  Paine  (U.  S.)  483;  Davies  v.  Davies,  the  court  said  :  "  Our  inquiry  into  the 

9  Ves.  Jr.  461.     See  also  supra^  II.  5.  practice  of  entering  judgments  nunc 

Nunc  pro  Tunc.  pro  tunc  has  led  us  to  think  that  such 

Jndgmente  at  Law  are  governed  by  a  judgment   on   account  of   death   is 

the  same  rule  in  this  l)chalf  as  decrees  proper  only  where  a  party  dies  after 

in  equity.     McLean  r.  State,  8  Heisk.  hearing,  while  the  case  is  under  advise- 

(Tenn.)  288;  Perry  t'.  Wilson,  7  Mass.  ment,  or  after  the  case  has  proceeded 

393 ;  Samuel  v.  Cravens,  10  Ark.  381 ;  so  far  that  judgment  can  be  entered, 

Fool  V,  Loomis,  5  Ark.  no.    See  arti-  if  not  as  a  merely  formal  act,  at  least 

cle  Judgments.  without  the  need  of  further  inquiry  on 

Date  of  Decree. — Such  a  decree   is  evidence  into  matters  of  fact  involved 

operative  as  between  the  parties  from  in  the  controversy.**     Citing  Turner 

the  prior  day  to  which  it  refers  or  re-  i*.  London,  etc.,  R.  Co.,  L.  K.  17  Eq. 

latesy  but  cannot  affect  the  rights  of  561. 

9«9  Volume  V. 


Taking  the  BlU  u  Gonfeuad.        DECREES,  Origlii  of  Proeeedlng. 

IX.  TAxnro  thb  Bni.  as  ConsanD— Bso&xxi  Pbo  Oonuw— 

(See  also  article  DEFAULTS.)— 1.  Definition  of  Teims.— To  take  a 
bill  pro  con/esso  is  to  Ofxler  it  to  stand  as  if  its  statements  were 
confessed  to  be  true.^  And  a  decree  pro  con/esso  is  a  decree 
based  on  such  statements  assumed  to  be  true.^ 

S.  Origin  and  Development  of  Prooeeding. — By  the  early  practice 
of  the  civil  law,  failure  to  appear  at  the  day  to  which  the  cause 
was  adjourned  was  deemed  a  confession  of  the  action ;  but  in 
later  times  this  rule  was  changed,  so  that  the  plaintiff,  notwith- 
standing the  contumacy  of  the  defendant,  only  obtained  judgment 
in  accordance  with  the  truth  of  the  case  as  established  by  an  ex 
parte  examination.' 

The  original  practice  of  the  English  Court  of  Chancery  was  in 
accordance  with  the  later  Roman  law.^  Subsequently,  divers  or« 
ders  in  chancery  and  acts  of  Parliament  were  made  and  enacted 
to  enforce  an  appearance  and  answer  or  to  enforce  an  entry  of 
appearance  even  against  the  defendant's  will.^ 

1.  Thomson  v,  Wooster,  Z14  U.  S.        S.  Thomson  v.  Wooster,  114  U.  S. 
III.  no,    citing    Keller,    Proced.    Rom., 

The    terms  ''taking   the    bill   fro  f  69. 

confesso^  per  s€  carry  the  sense  that  4.  Thomson  v,  Wooster,  114  U.  S. 

the  statements  in  the  bill  are  confessed  no,  citing   Hawkins  f.  Crook,  a  P. 

to  be  true.    Atty.-Gen.  v.  Carver,  13  Wms.  550! 

Ired.  (N.  Car.)  231.     See  also  Doug-  "Formerly  such  a  thing  was  not 

lass  V.  Evans,  i  Overt.  (Tenn.)  84.  known  as  taking  a  bill  for  confessed, 

2.  Thomson  v,  Wooster,  114  U.  S.  for  it  was  absolutely  necessary,  to  give 
104.  the  court  jurisdiction  of  the  subject- 

*'Such  a  decree  is  as  binding  and  matter,  for  the  defendant  to  appear  and 

conclusive  as  any  decree  rendered  in  answer."     De  Wolf  v.  Long,  7  111.  679. 

the  most  solemn  manner."     Thomson  5.  Atty.-Gen.    x\  Carver,    12   Ired. 

V.   Wooster,    114    U.   S.    11 1,    citing  (N.  Car.)  23:;  Brinkerhoff  r.  Frank- 

Ogilvie    V,   Heme,   13    Ves.   Tr.  563,  lin,  21  N.  J.  Eq.  334. 

where  the  Master  of  the  Rolls  said :  '*  It  was  not  dU  the  passage  of  5  Geo. 

"The  consequence  is  that  it  cannot  be  II.,  c.  2c  (the  provisions  of  which  on 

impeached     collaterally;    but    must,  this  subject  were  continued  in  i  Wm. 

like  every  other  decree,  be  impeached  I V.,  c.  36),  that  the  court  could  proceed 

directly,   upon  a  bill  of  review,  or  a  without  answer."     De  Wolf  v.  Long, 

bill  to  set  it  aside  for  fraud."  7  111.  679. 

**  Technically  a  bill  heard  without  A  OareftiDy  FreiMrMl  H&itory  of  the 

plea  or  answer  is  a  hearing  on  bill  practice  and  effect  of  taking  bills  pro 

taken  for  confessed,  and  a  decree  ren-  con f esse  is  given  in  Williams  t^  Cor- 

dered  in  such  case  is  *a  decree  on  bill  win,    Hopk.   (N.   Y.)  471,    by   Hoff- 

taken  for  confessed.'    In  a  case  re-  man,   master,  In  a    report    made    to 

cently  decided  by  this  court,  the  de-  Chancellor  Sandford  of  New  York,  of 

fendants  appeared  and  answered   the  which  the  following    is    an    extract: 

bill,  but  subsequently  and  before  the  *'  By  the  ancient  course  of  the  court, 

hearing  some  of  them  withdrew  their  no  bill  could  be  taken  pro  confesso  un- 

answers  and  brought  the  case  before  less  an  appearance  had  been  entered, 

this  court,  and  we  held  that  the  decree  Nodes  v.  Battle,  2  Ch.  Rep.  283,  Nel- 

as  to  the  defendants  who  had  with-  son  i,  Cur.   Can.  116,  i  Praz.   Aim. 

drawn  their  answers  was  a  decree  on  7,  2  Freem.  127. 

bill  taken  for  confessed.  *  *  *  Bockr.  **  If  the  defendant  would  not  appear. 

Bock,    24    W.    Va.    586;   Hunter    v,  this  court  could  not  decree  the  bill /r^ 

Kennedy,  aoW.  Va.  343."  Steenrod  v.  confesso^  hut  ordered  a  sequestration 

Wheeling,    etc.,  R.  Co.,  25  W.   Va.  against  his  real  and    personal   estate 

133.  until  he  cleared  his  contempt. 
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In  the  United  States  the  statutes  or  rules  of  court  generally  dis- 
pense with  the  necessity  of  using  or  exhausting  the  coercive 

"In  order,  therefore,  to  obtain  an  appear  before  a  bill  could  be  taken /r^ 

appearance,  a   long  chain  of  process  confesso^  the  court  where  he  had  ap- 

was  employed,  ending  in  a  sequestra-  peared  took   uncommon   measures  to 

tion  of  the  defendant's  property.     By  have    him  perfectly  apprised    of   the 

this  process    his  lands  were  entered  proceedings    against    him.     Thus   in 

upon  and  his  personal  property  taken  case  of    Blackwell  v,  Geering,  Clerk, 

possession  of.     See  also  i  Ves.  86.  Tutor,   in   c.  25,   the    defendant    de- 

<*  Indeed,  the  rule  seems  to  have  been  murred,  and  was  prosecuted  to  seques- 

then,  as  it  clearly  is  now,  that  properly  tration  for  want  of  an   answer.     This 

the  sequestration  on  mesne  process  was  day    the    plaintiff's    bill,   being  read, 

not  to  be  executed  by  a  sale  of  the  was  decreed  pro  confesso  against  the 

goods,  but  only  by  keeping  the  party  defendant,     notwithstanding    it    was 

out  of  possession ;  being  only  to  found  strongly  insisted,   as  in  Denny's  case 

the  process  of  taking  the  bill  pro  con-  against  Tiimer,  that  no  such  decree 

fesso  upon  the  party's  contempt.   After  ought  to  be   unless  the  defendant  be 

the  bill  was  taken  pro  confesso  and  a  taken    and    brought    in    person   into 

duty  decreed,   the  sequestration    was  court   to  hear  the  bill  read.     Even  at 

executed,  and  the  party,  upon  applica-  present,  when  the  defendant  is  taken 

tion  to  the  court,  obtamed  satisfaction  and  committed  to  prison  upon  attach- 

of  his  demand.     Rowley  7^  Ridley,  2  ment  or  other  process,  and  brought  up 

Dick.  622 ;  Knight  v»  Y oung,  2  Yes.  on  habeas  corpus,  he  is  brought  up 

&B.  184;  WilcocksT^.  Wilcocks,  Ambl.  three  times  successively  and  charged 

^i,  Bunb.  272,  I  Ves.  86,  and  cases  in  openly  with  the  bill,  and  has  the  rec- 

Simmonds    v.    Kinnaird,   4  Ves.    Jr.  ord  of  it  read  to  him  in  open  court, 

735.  before  it  is  decreed  pro  confesso^  the 

*'  But  as  the  bill  could  not  be  taken  court  then  entering  an  appearance  for 

pro  confesso  unless  an  appearance  had  him.     Newl.,  title  Bills  Pro  Confesso, 

been  obtained,  the  complainant    was  93;  Fowler,  193;  Hind.  Sol.  Assist.;  i 

without  remedy,  where  he  could  not  £q.  Cas.  Abr.  83. 

take  the  defendant  upon  process;  and  **  In  the  case  of  Johnson  v.  Desmi- 

where  he  did  take  him,  and    the  de-  neere,  i  Vern.  223,  Mos.  383,  counsel 

fendant  persisted  in  refusing  to  appear,  state  '  that,  though  the  course  of  the 

he  could  only  have  him  committed  and  court  now  is  to  take  a  bill  pro  confesso 

detained  until  he  cleared  his  contempt  after  the  party  has    once  appeared, 

by  entering  his  appearance.  and     stands    out     in     contempt     till 

"  The  common-law  process  of  out-  the  plaintiff  has  got  to  the  end  of  the 

lawry  g^ve  ultimately  to  the  party  the  line,  yet  formerly  this  court  did  not  do 

means  of  obtaining  his  demand.     In  it,  even  in   that  case,  without  putting 

that,  as  in  the  process  in  equity,  the  the  plaintiff  to  prove  the  substance  of 

primary  object  of  the  proceeding  was  his  bill.'     This  was  in  1683. 

to  compel  an  appearance,  so  that  any  **  But  since  the  defendant,  by  refus- 

plausible  ground  was  sufficient  to  re-  ing  to  answer,  deprived  the  plaintiff  of 

verse  the  outlawry ;  but  it  became  at  last  putting  matters    in    issue,  the  court 

a  matter  of  course  that  the  forfeited  gave  him  liberty  to  prove  them.     The 

goods  of    the  outlaw,  which   strictly  attorney-general,  for  the  plaintiff,  also 

were  for  the  benefit  of  the  king  alone,  said  that  the  reasons  on  which  these 

should  be  applied   to  the   payment  of  decrees  were  founded  were  that  by  the 

the  complainant's  demand,  by  petition  defendant's  fault  no  issue  can  be  joined 

to  the  exchequer.     3   Bl.  Com.  284 ;  for    the    plaintiff    to  provt*   his  case. 

Tidd  Pr.,  title  Outlawry.  Cur.  Can.  209. 

"  By  the  course  of  the  court,  there-  •*  The  Lord  Chancellor  said,  by  the 

fore,    no  decree    could    be   obtained  old  practice  of  the  court  the  plaintiff 

against  a  defendant  who  could  not  be  was  undoubtedly  put  to  prove  his  bill 

served  with    process.     And    this    re-  by  witnesses  I'iva  voce.     And  so  was 

mained  without  remedy  until  5  George  every  plaintiff  at  law,  his  declaration, 

II.,  enacted  in  1732.  as  appears   by    those   words,   et  inde 

*'  Under  the  same   principle  which  producit  srctam^  where  secta  signifies 

made  it  necessary  that  a  party  should  the  witnesses.     So  the  solicitor-general 
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process  of  the  court  to  compel  an  answer  before  taking  the  bQl  as 

stated  that  the  practice  of  proving  the  for    that    purpose.'     Anonjmotis,    a 

bill  was  laid  aside  because  the  plaintiff  Freem.  37,  Dick.   588.    This  was  m 

often  came  into  court  because  he  could  1677. 

not  prove  his  case  but  by  the  discovery  '* When  a  bill  is  to  be  taken  fro  cam- 

of  the  defendant.    So  17   Ed.   3,  48;  fesso^  the  practice  in  England  is  to 

Fleta.  lib.  2,  c.  62,  ^  a,  c.  63,  ^4  9~'i  f  procure  an  order  for  the  clei^  in  court 

Luca.s,  Cas.  353.  to  attend  with  the  record  of  the  bill, 

**  The  Lord  Chancellor  sidd  a  decree  that  it  may  be  taken  fro  com/esso^  and 

fro  confesso  is  like  a  judgment  by  nil  the  cause  Is  set  down  for  hearing,  ex- 

dicit^  at  common  law.  cept  where  there  is  but  one  defendant 

'Mn  the  case  of  Hawkins  v.  Crook,  a  and  he  in  custody.   And  the  court  itself 

P.  Wms.  556,  it  is  stated  that  the  prac-  pronounces  the  decree.   Newl.  95,  c.  a, 

tice  of  taking  a  bill/r€»  confesso  is  not  ^  la;  3  Ves.  37a;  Geary  r.  Sheridan, 

of  long  standing ;  the  ancient  way  being  8  Ves.  Jr.  19a,  Dick.  667. 

to  put  the  plaintiff  to  make  proof  of  "To  obviate  the  in  justice  which  must 

the  substance  of  his  bill,  though  the  frequently  arise  to  the  plaintiff  from 

defendant  had   stood  out  to  the  last  the  defendant's  obstinately  refusing 

process — a  sequestration.  to  come  to  issue  with  the  plaintiff,  re- 

''The  Master  of  the  Rolls  decreed,  specting  the  matters  in  dispute,  the 
the  bill  being  in  part  read,  that  the  Roman  law  entertained  a  fictitious 
defendant  account  for  the  rents  and  amUstatio  litisy  which  they  called  a 
profits  received  by  him;  that  there  quasi  contesiatlo.  Barton's  Suit  in 
should  be  a  perpetual  injunction  and  a  Equity  98;  Gibson,  Cod.  4,  c.  24. 
reconveyance.  The  bill  was  to  set  "The  same  rule  prevailed  in  the  can- 
aside  a  will  for  fraud,  which  devised  on  law.  Bows  v.  Jurat,  Lucas,  Cas. 
the  estate  to  the  defendant.  440,  cited  as  10  Mod.  440. 

"  '  A  bill  was  brought  against  the  d<:-  "In  Fowler's  Exchequer  Practice  is 
fendant  for  a  discovery,  as  the  mate-  the  form  of  an  order  to  charge  the  de- 
rial  part  of  the  case  depended  upon  a  fendant  with  the  bill  the  third  time, 
discovery.  The  defendant  would  not  being  brought  up  upon  a  habeas  cor- 
answer,  but  stood  out  the  whole  proc-  pus,  and  to  take  it  pro  confesso.  It 
ess  of  contempt,  to  a  sequestration,  runs, 'that  the  plaintiff's  bill  be  and 
and  the  bill  was  taken  fro  citnfessoy  the  same  is  hereby  taken  against  the 
and  there  was  a  decree  against  the  said  defendant  as  confessed,'  and  then 
defendant  ad  comfutandum.  It  was  directs  a  reference  to  the  deputy  re- 
moved to  discharge  the  sequestration  membrancer  to  take  an  account  ae- 
on payment  of  costs.  Lord  Hard-  cording  to  the  prayer  of  the  bill ;  au- 
wicke:  It  was  said  for  the  defendant  thorizes  him  to  examine  the  defendant 
that  this  differs  from  the  case  where  a  upon  interrogatories,  and  arms  him 
certain  duty  is  decreed  upon  a  bill  taken  with  a  commission  to  examine  wit- 
pro  confesso,  because  there  the  estate  nesses.  i  Fowler  Exch.  Pr.  322.  Also 
may  be  sold  and  the  money  applied  in  Benson  v,  Vernon,  3  Bro.  P.  C.  626. 
discharge,  pursuant  to  the  decree;  "As  a  member  of  Parliament  could 
but  here,  as  the  decree  is  ad  comfutan-  not  be  arrested  upon  process,  and 
dum,  it  may  be  presumed  that  the  brought  up  to  be  charged  with  the 
defendant  may  have  a  balance  in  his  bill,  and  it  could  not  often  be  shown 
favor.*  Maynard  v,  Pomfret,  3  Atk.  that  he  absconded  to  avoid  process,  a 
468,  1746.  He  kept  the  sequestration  decree  pro  confesso^  under  5  George 
on  foot  as  a  security  for  the  defend-  II.,  could  not  be  obtained  if  he  refused 
ant*s  appearing  before  the  master  to  to  appear.  By  statute  45  George  III., 
take  the  account.  Vaughn  v,  Wil-  c.  124,  a  provision  was  made  to  meet 
ilams,  Dick.  354,  176a  this  case.     Newl.,  title  Bills  Pro  Con- 

"  *A    bill   was    preferred   against   a  fesso,  16  Ves.  437;  17  Ves.  368;  Rules 

Qiiaker  for  tithes,  who  refused  to  an-  35,    ^6,   of    the    courts  of    equity  of 

swer  upon   oath;    the  defendant  was  South   Carolina;    i   Desaus.   Eq.  62; 

brought  to  the  bar,  and,  having  been  Laws  N.  ].,  p.  496,  15th  ed.,  1821. 

brought  three  times  before,   the  bill  "As  to  the  rule  at  law,  it  is  admitted 

was  taken  pro  confesso,  and  referred  that  where  judgment  is  obtained  by 

to  a  master  to  examine  what  was  due,  default,  if  the  action  be  in  debt,  cove- 

and  to  be  armed  with  a  commission  nant,  or  the  like,  to  recover  any  fixed 
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confessed.^  But  the  prescribed  modes  of  practice,  whatever  they 
may  be,  are  to  be  strictly  pursued,  and  closely  confined  within 
the  limits  defined  by  law.^ 

S.  When  Bill  may  be  Taken  as  Confessed — a.  Failure  to  Ap- 
pear AND  Demur,  Plead,  or  Answer— (i)  In  General.— Th^ 
general  rule  is  that  if  a  defendant  does  not  appear  ^  and  demur,^ 

specified  sum,  and  there  is  no  occasion  (Iowa)  588;  Baltzell  v.  Hall,  i  Litt. 
for  the  interference  of  a  jury  to  as-  (Ky.)  97;  Peers  v.  Carter,  4  Litt. 
certain  the  amount  of  the  plaintiff's  (Ky.)268;  Brinkerhoff  t\  Franklin,  31 
demand,  it  is  then  a  final  judgment,  N.  J.  Eq.  334;  Caines  v,  Fisher,  i 
and  plaintiff  may  proceed  immediately  Johns.  Ch.  (N.  Y.)  8;  Rose  v.  Wood- 
to  get  his  costs  taxed,  and  sue  out  exe-  ruff,  4  Johns.  Ch.  (N.  Y.)  547 ;  Sawyer 
cution.  Cro.  Eliz.  692;  Moor.  522;  v.  Sawyer,  3  Paige  (N.  Y.)  263;  Atty.- 
I  Chitty  107;  4  T.  R.  275,  493;  1  Gen.  v.  Carver,  12  Ired.  (N.  Car.) 
Tidd  523;  2  Saund.  106.  231;    Lanum     r.    Steel,    10    Humph. 

"It  was  much  controverted  whether,  (Tenn. )  280. 
upon  executing  a  writ  of  inquiry  in  2.  Lanum  v.  Steel,  10  Humph. 
England  upon  a  promissory  note,  its  (Tenn.)  280;  Wessells  v.  Wessells,  i 
execution  must  be  proved.  And  the  Tenn.  Ch.  58.  See  also  Peers  z\  Car- 
statute  for  the  amendment  of  the  law  ter,  4  Litt.  (Ky.)  268;  Livingston 
appears  to  have  been  framed  upon  the  v,  Woolsey,  4  Johns.  Ch.  (N.  Y.) 
supposition  that  it  was  necessary.    Bil-  365. 

lers  V.  Bowles,  2  Barnes  233,  cited  in  S.  Without  citing  the  various  stat- 

I^oug.  316,  note,  2  Stra.  11491  3  T.  R.  utes  and  rules  of  court,  it  may  be  said 

301.  that  generally  a  bill  is  not  taken  as 

''And  the  point  is  so  settled  in  the  confessed  merely  for  want  of  appear- 

Supreme  Court  of  the  United  States,  ance,  but  for   failure   to   appear  and 

The  chief  justice  said :  *  The  default  plead,  answer,  or  demur, 

dispenses  with  the  proof  of  the  note,  Thus  inLente  v.  Clarke,  22  Fla.  515, 

but  not  with  its  production.   The  note  it  was  pointed  out  that  the  rules  of 

must  be  produced  or  accounted  for.'  practice  In  chancery  causes  in  Florida 

Sheehy  v.  Mandeville,  7  Cranch  (U.  authorize  a  decree  pro  confesso  only 

S.)  208.   It  appears  manifest,  from  the  for  want  of  a  demurrer,  plea,  or  answer, 

cases  cited,  that  to  a  certain  extent  the  and  not  for  want  of  an  appearance,  and 

court  will  decree  upon  the  naked  al-  consequently  it  was  held  that  a  decree 

legations  of  the  complainants'  bill,  and  fro  confesso  could  not  be  entered  on 

S've  the   relief    proper  to   the   case,  the  rule-day  to  which  a  subpoena  that 

awkins  v.  Crook,  2  P.  Wms.  556.  had   been   personally  served   was   re- 

''What   principle   can   be  extracted  turnable,  and  on  which  the  appearance 

from  these  cases  but  this,  that  wher-  was  due,  and  that  the  entry  could  not 

ever  the  allegations  of  a  bill  are  of  a  be  made  until    the    next    succeeding 

nature  so  distinct  and  positive  that,  rule-day.    Seealso  Johnson  r.  Johnson, 

taking  them  to  be  true,  the  court  can  23  Fla.  413. 

make  a  decree   upon  them,   it  will,  4.  Itregalar  Dtmnxrw. — In  Graham 

upon  the  order  fro  confesso^  decree  v.  Elmore,    Harr.   (Mich.)  265,  a  so- 

without  proof?     Where   they   are   in  licitor  had  appeared  for  the  defend- 

their  nature  so  defective  or  vague  that  ant,  but  a  demurrer  was  filed  which 

a  precise  decree  cannot  be  made  upon  was  signed  \fj  solicitors  who  had  not 

them,    proof  must   be   adduced   from  appeared.     The  plaintiff  treated  it  as 

the  necessity  of  the  case.   And  it  must  a  nullity  and  entered  an  order  pro  con- 

be  in  order  to  see  what  decree  the  al-  fesso  for  want  of  an  answer.     But  on 

legations  will  bear,  that  the  court  re-  application  of  the  defendant,  showing 

quires  the  bill  to  be  produced  to  it,  that  the  signature  of  the  wrong  solic- 

and  pronounces  the  decree  itself."  itor  was  put  to  the  demurrer  by  mis- 

I.  See  Thomson  v.  Wooster,  114  U.  take,  and  that  injustice  would  be  done 

S.  104;  Pendleton  v,   Evans,  4  Wash,  if  the  defendant  should  not  be  per- 

(U.  S.)  336;   Arnold  r*.   Sheppard,  6  mitted  to  answer,  the  default  was  set 

Ala.  299;  De  Wolf  v.  Long,  7  111.  679;  aside  on  terms. 

Humphreys  v,   Darlington,  3  Greene  Where  a  demurrer  is  stricken  from 
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plead,^  or  answer*  within  the  time  prescribed  bylaw,  the  bill 
may  be  taken  as  confessed  against  him;'  or  if  he  fails  to  answer 

after  a  former   plea,^    filed    by  him,  is    adjudged    insufficient 

the  files,  and  an  order  pro  confesso  is  as  confessed  against  him.     Campbell 

entered  for  failure  to  answer,  it  will  be  v,  Crutcher,  3  Tenn.  Ch.  254. 

presumed  on  appeal  that  the  demurrer  ▼trtljr  of  Baoord  &tettal.-^n  the  ab- 

was  of  such  a  character  as  to  justify  sence  of  proof  to  the  contrary,  the 

the  action  of  the  court,  if  the  appeN  appellate  court  will  assume  the  veritj 

lant  does   not  put  it  in  the    record,  of  a  recital  in  an  interlocutory  decree 

Carter  v.  Lewis,  29  111.  503.  pro  confesso  that   the  defendant  had 

In  Um  Fadaral  Courts  and  in  Tlortda  failed   to  answer.    Long  v.  Long,  9 

a  demurrer  which  lacks  the  affidavit  Md.  348. 

of  the  defendant  and  certificate  of  Dlsmliwa]  of  BQl  fior  Want  of  ProMon- 
counsel  is  so  fatally  defective  that  it  tlon. — But  if  the  plaintiff  does  not 
may  be  wholly  disregarded  and  an  prosecute  his  bill  with  due  diligence 
order  pro  confesso  entered  as  if  the  de-  against  a  defendant  failing  to  answer 
murrer  had  not  been  filed.  Taylor  v.  — as  where  he  does  not  take  a  decree 
Brown,  32  Fla.  334;  Sheffield  Furnace  pro  confesso  against  him — and  pro- 
Co.  V,  Witherow,  149  U.  S.  574,  ceeds  against  the  other  defendant,  and 
which  probably  has  the  effect  of  oi^er-  upon  the  merits  he  is  not  entitled  to  a 
ruling  Ewing  %>.  Blight,  3  Wall.  Jr.  decree  against  the  other  defendant 
(C.  C.)  134.  See  also  Central  Nat.  answering,  the  court  may  well  dismiss 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.,  the  bill  as  to  all.  Real  Estate  Bank  v. 
104  U.  S.  54.  Bozeman,  15  Ark.  316. 

Demurrer  WalTOd. — In    Crawford  v,  S.  Elston  v.  Drake,  5  Blackf.  (Ind.) 

Cook,  55  111.  App.  351,  the  defendant  540;  Mussina  i'.  Bartlett,8Port  (Ala.) 

demurred,  but  no  action  was  taken  on  277;   Betton  z'.   Williams,  4  Fla.  11 


the  demurrer,  and   notice  was  after-     Heath   v.   Mitcherson,  i   J.  J.  Marsh. 

V.  O'Neill,  2  N.  T. 
within  thirty  da^'s,  which  he  failed  to    Eq.  287;  Smith  f.  Cozart,45  Miss.  698; 


wards  served    upon    him    to    answer     (Ky.)547;  Oakley 


do.    A  default  was  entered,  and  a  de-  Grob  7\  Cushman,  45  111.  119;  Carter 

cree    pro   confesso    rendered    against  r.  Lewis,  29  III.  503;  Collins  r.  Crotty, 

him.     It  was  held  that  the  defendant,  65  111.  545;  Lanum  7'.  Steel,  10  Humph, 

"having  notice  that  a  rule  to  answer  (Tenn.)  280;  Ross  v.  Meek,  93  Tenn. 

would  be  applied  for,  should  have  at-  666.     See  also  the  following  sections, 

tended,"  and  his  failure  to  do  so  was  4.  It  is  erroneous  to  default  a  de* 

regarded  as  a  waiver  of  the  demurrer,  fendant  while  a  plea  or  an  issue  there- 

1.  FriTidoas  Plea. — Where  a  plea  to  on  remains  undisposed  of.  Jordan  7'. 
a  bill  is  manifestly  frivolous,  the  chan-  Jordan,  16  Ga.  446;  Smith  v,  Cozart, 
cellor  may  set  it  aside  and  grant  VLpro  45  Miss.  698;  Handy  v.  Cobb,  44  Miss. 
confesso.  Smith  v.  Cozart,  45  Miss.  699;  Sampson  v,  Hendricks,  8  Blackf. 
698.  (Ind.)  288. 

Kotlco  of  Motion  to  Strlko  out. — It  is  And  where  a  plea  is  defective  for 

irregular  to  take  a  decree  pro  confesso  want  of  verification,  it  has   been  held 

after   an    order    striking  out  a  plea,  that  the  plaintiff  cannot  treat  it  as  a 

where  the  defendant  had  no  legal  no-  nullity  and  enter  an  order  taking  the 

tice  of  the   motion  to  strike  it   out.  bill  pro  confesso,     "  The  proper  mode 

Eldridge  v,  Wightman,  20  Fla.  687.  of  taking  advantage  of  a  formal  defect 

Plea  Pound  Palse. — **The  rule  is  that  of  this  description  is  by  an  application 

if  at  the  hearing  the  plea  is  not  found  for  an  order  setting  aside  the  pleading, 

to  be  true,  it  will  be  overruled  as  false,  or  to  take  it  off  the  files  for  irregu- 

and  the  complainant  will  be  entitled  larity."     Ewing  v.  Blight,  3  Wall.  Jr. 

to  a  decree  as  on  a  bill  taken  as  con-  (C.  C.)  134,  i  Phila.  (Pa.)  576,  citing 

fessed."     Ferry  v.  Moore,  18  111.  App.  Wall    v.   Stubbs,  2    Ves.   &    B.  054; 

135,  citing  I  Barb.  Ch.  Pr.  125.  Heartt  v.  Corning,  3  Paige  (N.   Y.) 

2.  Where  an  order  pro  confesso  was  566.  See,  however,  Shefiield  Furnace 
set  aside  by  consent  and  the  defendant  Co.  v.  Witherow,  149  U.  S.  574,  and 
permitted  to  answer  by  a  given  time,  Central  Nat.  Bank  x>.  Connecticut  Mut. 
but  he  did  not  file  his  answer  within  L.  Ins.  Co.,  104  U.  S.  54,  which  prob- 
the  prescribed  time,  the  bill  was  taken  ably  overrule  Ewing  v.  Blight,  3  WalU 
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or  after  a  former  demurrer,^  or  answer*  is  overruled  or  de- 
clared insufficient.  In  like  manner  a  supplemental  bill'  or  a 
cross  bill,*  may  be  taken  as  confessed. 

(2)  Due  Service  of  Process  Necessary. — Due  service  of  process 
upon  a  party  is  indispensable  to  the  validity  of  a  decree  pro  coiu 
fesso  against  him  for  want  of  appearance  and  answer.^    An  order 


\ 


r.  (C.  C.)  134,  above  cited,  so  far  as  there  had    been    no  service    of  pro- 

t  holds  that  in  the  federal  courts  the  cess, 

lack  of   an  affidavit  to  the  plea  is  a  Cobb  v.   Haynes,  8  B.  Mon.   (Kj.) 

merely  formal  and  not  an  absolutely  137;  Maulsby  v,   Wolf^    14  Ind.  457; 

fatal  defect.  Outhwite  v.  Porter,  13  Mich.  533,  and 

1.  See  infra,  IX.  3.  a.  (3)  {d)  Upon  Barrett  v.  McAllister,  33  W.  Va.  738, 
Demurrer  Overruled.  where  there  was  no  personal  8er\ice, 

2.  See  injra^  IX.  3.  a.  (3)  (r)  In-  the  cases  being  of  a  character  where 
sufficient  Answer.  such  service  was  required. 

S.  McGrath   v,    Balser,  6   B.  Mon.  Avers   v.   Scott,   Sneed  (Ky.)   i6a; 

(Ky.)  141 ;  Mix  v.  Beach,  46  111.  311.  Taylor  v.  Jackson,  a  Bibb  (Ky.)  57a; 

K«w  Froceaa  before  Pro  Ck>]if6S80. —  Welch  v,   Welch,   16  Ark.  5a7,  and 

Whether  new  process  is  necessary  be-  Tompkins  r.  Wiltberger,   56  111.  385, 

fore  taking  a  supplemental  bill  as  con-  where  personal   service  was  not  prop- 

fessed  is  a  question  upon  which  the  erly  made. 

authorities  are  not  uniform.     See  Mc-  Sawyer  v.  Sawyer,  3   Paige  (N.  Y.) 

Grath  v.  Balser,  6  B.  Mon.  (Ky.)  141 ;  363,  a  decree  upon  substituted  service 

Lawrence  v,  Bolton,  3  Paige  (N.  Y.)  where  personal  service  was  required. 

394;  Mix  V.  Beach,  46  111.  311;  Shaw  Cost  v.  Rose,  17  III.  276,  and  Jaco- 

V.  Bill,  95  U.  S.  10;  French  v.  Stew-  bus  v.  Smith,  14  111.  359,  where  th^re 

art,  22  Wall.  (U.  S.)  238.  was  no  return  of  non  est  inventus  as 

In   Mississippi  a   rule  of  chancery  required  by  statute, 

practice  requires  notice  of  the  filing  South  v.  Carr,  7  T.  B.  Mon.  (Ky.) 

of  a  supplemental  bill,  and  no  pro  con-  419,  where  there  was  no  proof  that  a 

fesso  can   be   taken   thereon  without  written    acknowledgment  of    service 

grocess  or  proof  of  notice.     Mezeix  r.  was  genuine. 

IcGraw,  44  Miss.  100.  Tnpp  v.  Vincent,  8  Paige  (N.  Y.) 

4.  Atterberry    v.    Knox,     8    Dana  176,  where  one  defendant  without  au- 

(Ky.)  282;   M'Gee  v.   Beall,   3   Litt.  thority  admitted   service  of  the  sub- 

(  Ky . )  193.  poena  upon  his  codefendant,  and  a  final 

But  the  cross  bill  cannot  be  taken  as  decree  pro  confesso  against  the  latter 

confessed  without  allowing  the  plain-  was  opened  after  enrollment  to  allow 

tiff  in  the  original  cause  a  reasonable  a  meritorious  defense, 

time    to    answer     it.      Holbrook    v.  Johnson  t'.  Macconnell,  3  Bibb  (Ky.) 

Prettyman,  ^  111.  311.  i;  Divilbiss  v.  Whitmore,  20  111.  425, 

Nor  can  it  be  taken  as  confessed  where  return  of  ser\'ice  was  insufficient, 

against  one  of  the  original  plaintiffs  Walker  v.  Hallett,  i  Ala.  379,  where 

not  named  as  a  party  to  the  cross  bill,  the  subpoena  was  directed  against  the 

Madeiras   v.   Catlett,   7  T.    B.   Mon.  wrong  party. 

(Ky.)475.  Frazier   v.  Frazier,  3   Leigh  (Va.) 

A  cross  bill  will  be  dismissed  where  696,  where  **  neither  the  subpcena  nor 

some  of  the  defendants  answer  and  the  decree  nisi  required  defendants  to 

establish  their  defense  by  proof,  al-  answer  any  such  bill  as  was  in  fact  ex- 

though  it  was  taken  pro  confesso  as  to  hibited." 

others,  if  all  are    jointly  mterested.  Butler  v.  Butler,  11  Ala.  668,  where 

Kopper    V,    Dyer,    59   Vt.   477.     See  no  copy  of  process  was  sent  to  a  non - 

infra,  IX.  6.  a.     Successful  Defense  resident  whose  residence  was  known. 

by  Codefendant.  Upon  OonBtmotlve  Kotloe. — ^AU    the 

0.  Hurtt  V.  Crane,  36  Md.  39;  steps  by  means  of  which  the  plaintiff 
Hurter  t;.  Robbins,  31  Ala.  585;  Daw-  may  charge  a  nonresident  defendant 
son  V.  Clay,  x  J.  J.  Marsh.  (Ky.)  165;  upon  constructive  notice  must  be  sub- 
Clark  V.  Hogle,  53  111.  427,  and  Town-  stantially  complied  with.  Johnson  v. 
fluid  T'' Townsand,  3x  111.  540,  where  Robertson,  31    Md.    476;   Tunno   v. 
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taking  the  bill  as  confessed  against  an  absent  defendant  should 

Robert,  i6  Fla.  738;  Ha/  v.  McKin-  decree  recites  that  proof  was  made  of 

nej,  7  ].],  Marsh.  (Kr.)  441 ;  South  v,  those  facts  required  to  perfect  service 

Carr,  7T.  B.  Mon.  (Ky.)  419;  Beaslejr  bj  publication  against  a   nonresident, 

V.  Doty,  3  Dana  (Ky.)  32;  and  Camp-  it  will  not  be  reversed   because  the 

hell  V.  McCahan,  41  111.  45,  in  all  of  evidence  itself  is  not  contained  in  the 

wliich  cases  the  proof  of  publication  record.    Butler  v.  Butler,  11  Ala.  668; 

was  insufficient.  Hartley  v.  Bloodgood,    16  Ala.  233. 

Triplett  V.  Gill,  7  ].  J.  Marsh.  (Ky.)  But  the  recitals  must  contain  the  facts 

A38,  where  there  was  no  proof  of  pub^  necessary  to  constitute  good  service. 

Ucation.  Hartley   v.   Bloodgood,    16  Ala.  233; 

Batre  v,  Auae,  5  Ala.  173;  Cullum  CuIIum  r.  Mobile  Branch  Bank,  23 
V.Mobile  Branch  Bank,  23  Ala.  797;  Ala.  797.  And  the  mere  statement 
Tumage  t*.  Fi»k,  22  Ark.  2A6;  North-  that  publication  was  made  in  due 
cut  V.  Lemery,  8  Oregon  316;  Central  form,  is  an  averment  of  a  legal  conciu- 
Bank  v.  Copeland,  18  Md.  306:  Evarts  sion,  rather  than  a  statement  of  fact.s 
V.  Becker,  8  Paige  (N.  Y.)  5(/»;  Jer-  and  tlierefore  insufficient.  Hartley 
main  v.  Langdon,  8  Paige  (N.  Y.)  41 ;  x'.  Bloodgood,  t6  Ala.  233;  Keiffer  -r. 
Shipl'^Y  t\  Mitchell,  7  Blackf.  (Ind.)  Barney,  31  Ala.  192 ;  Hanson  f.  Patter- 
572;  Foster  v,  Simmons,  40  Miss.  585;  son,  17  Ala.  738;  Triplett  v.  Gill,  7  j. 
Kirkland  t'.  Texas  Express  Co.,  57  }.  Marsh.  (Ky.)  438;  Johnson  r.  Rob- 
Miss.  316;  Brown  f.  Humphreys,  i  J.  ertson,  31  Md.  476.  See  also  Northcut 
J.  Marsh.  (Ky.)  392;  Hunter  ^^  Spots-  v.  Lemery,  8  Oregon  316;  Dawson  x». 
wood,  I  Wash.  (Va.)  145;  Steele  z\  Clay,  i  J.  J.  Marsh.  (Ky.)  165;  Holly 
Harkness,  9  W.  Va.  13 ;  Davis  zk  Reaves,  v.  Bass,  63  Ala.  387, 
7  Lea  (Tenn.)  585 ;  Grewar  v.  Hender-  A  recital  in  the  decree  that  ser\'ice 
son,  I  Tenn.  Ch.  76;  and  Byram  v.  of  the  subpoena  was  proved,  is  insuf- 
McDowell,  15  Lea  (Tenn.)  581;  in  ficient,  unless  the  record  shows  the 
all  of  whicii  cases  the  notice  by  publi-  officer's  return  or  an  affidavit  to  sup- 
cation  was  in.sufficient;  the  case  last  port  it.  Peers  t.  Carter,  4  Litt.  (Ky.) 
cited  holding  that  no  proof  aliunde  268.  But  see  Hale  v,  Warner,  36  Ark. 
is  admissible    to  show   publication  if  217. 

the  record  itself  is  silent  on  the  sub-  "It  is  not  enough  for  a  decree  to  re- 
ject, cite  that  the  defendant  has  been  duly 

Plaintiff  cannot  Object. — The  plain-  served   with   process  or  that  he  has 

tiff  cannot  have    his  own   decree  re-  been  regularly  notified  of  the  pendency 

versed  on  appeal   on  the  ground  that  of  the  suit ;  but  the  summons  or  adver- 

he  obtained  it  improperly  without  due  tisement  should  appear  in  the  record 

proof  of  publication  against  the  absent  so    that    this    court    may    determine 

defendants.   Cunningham  v.  Smithson,  whether  the  statute  has  b«en  complied 

12  Leigh  (Va.)  33.  with."     Randall  v,  Songer,  16  111.  27. 

Collateral  Attack, — "A  decree /r<?  Contra,    Craig    v,    Sebrell,   9  Gratt. 

confesso  upon  constructive  notice  that  (Va.)   131,  distinguishing  Hunter  r. 

is  defective  is  as  good  as  a  like  decree  Spotswood,   i  Wash.  (Va.)   145;  Gil- 

upon  insufficient  personal  service,  and  christ  v.   Cannon,   i  Coldw.   (Tenn.) 

such  decree    when    made   final    can-  581.     See  also  Wenner  v.  Thornton, 

not  be    collaterally  questioned.  ♦  ♦  •  98  111.  156.     "Before  a  decree  will  be 

It    does   not    follow   that   the   decree  rendered  in  a  cause  all  parties  materi. 

though   reversible  on  appeal  and  for  ally  interested  therein  must  be  before 

error  upon  its  face,  must  be  held  void  the  court,   either  in  person,  or  they 

and  consequently  be  disregarded  when  must  have  been  proceeded  against  by 

introduced  collaterally  as  evidence  in  order  of  publication,  if  absent  defend- 

an    action    of    ejectment."     Scott   v,  ants,  and  if  as  to  the  absent  defendants 

Pleasants,  21  Ark.  364,  where  the  de  there  has  been  no  order  of  publication 

cree  was  upheld  on  collateral  attack  executed,     and     they    were    material 

although  the  affidavit  of  publication  parties,  the  decree  will  be   reversed, 

was  insufficient.     See  also  Kilcrease  r.  But  if  there  was  no  objection  made  in 

Blythe,  6  Humph.  (Tenn.)  378;  Camp-  the  court  below  as  to  the  manner  in 

bell   V.  Hays,  41   Miss.  561,  a  case  at  which   the  order  of  publication   was 

law.  issued  or  executed,  so  as  to  bring  the 

RedtfUB  In  Onler  or  Decree. — If  the  matter  before  the  inferior  court  and 
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not  be  made  until  process  has  been  duly  served  on  all  codefend- 

have  the  question  as  to  the  sufficiency  dent  failing  to  appear,  alter  proof  of 

of    the    order    of    publication   passed  service  of  me  publication  of  the  order 

upon  by  that  court,  and  the  decree  re-  for  his  appearance  **to  the  satisfaction 

cites  that  the  order  of  publication  as  of  the  chancellor,"  and  the  order  of  the 

to  the  absent  defendants    was    'duly  chancellor  declared  that  such  publica- 

executed,'  the    objection   that   it  was'  tion  had  been  made, and  directed  a  de- 

not  duly  executed  will  not  be  enter-  cree,  it  was  held  conclusive  upon  the 

tained  by  the  appellate  court."     Scott  question  as  between  such  nonresident 

V.  Ludington,  14  W.   Va.  387,  distin-  defendant  and  a  purchaser  under  the 

guisking   Steele   v.   Harkness,   9  W.  decree.       McCahill    v.    Equitable   L. 

va.  13.  Assur.  Soc.,  26  N.  J.  Eq.  531. 

Misrecital  in  Record. — Where  the  Defect  in  Ck>py  of  Bubpcsna  Benred. — 

record  shows  proper  service,  a  misre-  See  Low  v.  Mills,  61  Mich.  35 ;  Arden 

cital  thereof  in  the  order /r£>  eon/esso^  v.  Walden,    i    Edw.  Ch.  (N.  Y.)  631; 

no  recital  being  necessary,  may  be  re-  Creveling  v.   Moore,   39  Mich.    563, 

jected  as  surplusage.    Ireland  v.  Wool-  cited  in  infra^  X.  4.  3.  Irregularity^ 

man,  15  Mich.  353.  note. 

On   Collateral  Attack. — In  Robert-  .  After  the  Lapae  of  Twenty  Team,  and 

son  V.  Winchester,  85  Tenn.  171,  where  the  acquisition  of  titles  under  a  decree 

a  decree  pro  confesso  was   sustained  fro  confesso  based  on  service  by  pub- 

against  collateral  attack  notwithstand-  lication,  the    existence    of    incidental 

ing  irregularities,  the  court  said :  "  If  facts  will   be  presumed   in  aid  of  the 

the  judgment  pro  confesso   does  not  jurisdiction   of  the   court,  where  the 

show  all  these  facts  of  publication  it  record  shows  nothing  to  the  contrary, 

will  still  be  sufficient  evidence  of  pub-  Clyburn  v.  Reynolds,  31  S.  Car.  91. 

lication  if  it  recite  that  publication  was  Waiver    of    Irregularity. — Where    a 

made  according  to  law^,  Claybrook  v.  defendant  appears  and   makes  no  ob- 

Wade,  7Coldw.(Tenn.)556;  Gilliland  jection    to    the    irregular   manner   in 

v.  Cullum,  6  Lea  (Tenn.)  532;  or  that  which  he    was  made   a  party   to   the 

publication  was  duly  made  or  regularly  case,  such   appearance   amounts   to  a 

made,    Walker  v.   Cottrell,   6    Baxt.  waiver  of  all  irregularities  in  the  serv- 

(Tenn.)  261 ;    Netherland  v.  Johnson,  ice  of  process   and  a  decree  pro  con- 

5  Lea  (Tenn.)  342;  Martin  v.  Porter,  fesso  taken  against  him.  St.  Marys 
4  Heisk.  (Tenn.)  415.  So  if  the  pub-  Bank  v.  St.  John,  25  Ala.  566,  citing 
lication  is  recited  as  having  been  made,  Mobile,  etc.,  R.  Co.  v.  Talman,  15 
it  will  be  presumed  to  have  been  made  Ala.  472 ;  Davenport  v.  Bartlett,  9 
according  to  law.    Kilcrease  t*.  Blythe,  Ala.  179. 

6  Humph.  (Tenn.)  389.  And  finally.  After  a  decree  pro  confesso  was  en- 
if  no  judgment  pro  confesso  appears,  tered  the  defendant  appeared  by  its 
and  it  is  recited  in  the  final  decree  that  solicitor  and  procured  an  order  tor  a 
publication  has  been  made,  this  is  suffi-  commission  to  take  its  answer,  and 
dent.  Gilchrist  v.  Cannon,  i  Coldw.  also  make  an  application  to  set  aside 
(Tenn.)  587;  Kyle  t'.  Philips,  6  Baxt.  thedecree(notfor  irregularities, but  in 
(Tenn.)  43.  Or  if  there  is  no  recital  order  to  allow  it  to  file  a  plea/w/j 
of  publication  or  of  the  terms  of  any  darrein  continuance)^  which  was  re- 
judgment  pro  confesso^  and  the  final  fused,  and  the  solicitor  also  filed 
decree  recites  that  the  cause  was  heard  cross-interrogatories  on  behalf  of  the 
on  judgment  pro  confesso^  it  will  be  defendant.  The  defendant  also  as- 
presumed  that  a  regular  judgment  for  signed  for  error  in  the  appellate 
confessed  was  taken,  that  that  judg-  court  the  action  of  the  court  below  in 
ment  recited  publication  according  to  refusing  to  set  aside  the  decree,  thus 
law,  and  that  publication  was  in  fact  indirectly  admitting  its  appearance  in 
made  according  to  the  presumed  recit-  that  court.  It  was  held  that  irregu- 
als.  Kilcrease  v.  Blythe,  6  H\imph.  larities  in  the  ser\ice  of  process  were 
(Tenn.)  389;  Sparks  v.  White,  7  effectually  cured.  St.  Marys  Bank  t». 
Humph.     (Tenn.)    91;     Mitchell     v.  St.  John,  25  Ala.  566. 

McKinny,  6  Heisk.  (Tenn.)  87."  Informality  in  proof  of  publication 
So  where  the  statute  authorized  a  to   nonresidents  is   cured  by  a  demur- 
decree  pro  con  fesso  Agsiinst  a  nonresi-  rer  to  the  bill  filed   in  behalf  of  "the 
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ants  concerned  in  interest  with  him.' 

Where  there  are  several  defendants,  and  all  are  necessary  par- 
ties, a  decree  pro  canfesso  against  one  upon  insufficient  service  of 
process  will  be  fatsd  to  a  decree  against  the  others  upon  the 
merits.* 

(3)  Failure  to  Answer — («)  In  ^manJL — It  is  improper  to  take 
the  bill  as  confessed,  where  there  is  an  answer  on  file  undisposed 
of  ^  before  the  defendant  has  had  the  time  to  answer  tnat  is 
allowed  him  by  statute  or  rule  of  court.^ 

defendants,  *'  as  it  must  be  taken  to  general  practice  also  to  consider  such 

mean    all    the    defendants.    Cole    v.  plea,  answer  or  demurrer  in  due  time 

Johnson,  53  Miss.  94..  If  filed  before  the  default  is  asked  for,' 

1.  Alexander    v.   Quigley,  2  Duv.  Dunn    v,  Keegin,  4    111.    292.     The 

(Kt.)  399.     See  also  Craig  v,  Sebrell,  same  rule  at  law,  Castle  f.  Judson,  17 

9  Gratt.  (Va.)   131 ;  Hunter  v.  Spots-  111.  381 ;  Cook  v.  Forest,   18  111.  581. 

wood,  1   Wash.  (Va.)    145 ;  Gibson  v.  The  case  of  Flanders  v.  Whittaker,  13 

White,  3  Munf .  ( Va.)  94.  111.  707,  to  the  contrary  is  in  the  minor- 

S.  McCoy  V.  McCoy,  9  W.  Va.  ^x^  ity."      Lambert    v.    Hyers,    37     111. 

where    the   decree    was  reversed,  al-  App.  400. 

though  the  absent  defendant  was  not  a        4.  Kenton  t\  Carswell,  Sneed  (Ky .) 

party  to  the  appeal.     Keiffer  v.  Bar-  119;  Johnson  v.  Johnson,  23  Fla.  413; 

ney,  31  Ala.  192.  Fellows  v.  Hall,  3  McLean  (U.  S.)  281, 

And  where  a   joint  decree  was  ren-  487 ;    Pitfield  v.  Gazzam,  2  Ala.  325. 


dered  against  a  consenting  defendant  See  infra^  X.  4.  ^.  Tr regularity, 

in  court   and  an    absent  codefendant  Whether  the    title  of  a  purchaser 

without    proof    of    publication,    and  under  a  decree  reversed  for  that  irregu- 

both  joined   in  a  writ  of  error,  it  was  larity    is    aflPected    by    the    reversal, 

held  that  the  decree,  being  entire,  must  quasre.  Pitfield  r.  Gazzam,  2  Ala.  325. 

be  reversed  in  ioto.    Beasley  v.  Doty,  Premature  Order  Pro  Confouo. — The 

3  Dana  (Ky.)  32.    See  also  Tompkins  defendant  has  the  whole  of  the  last  day 

V.  Wiltberger,  56  111.  385.  specified    in  an   order  to  answer,   in 

But  a  defendant  who  is  a  necessary  which  to  file  his  answer,  and   it  was 

party  to  the  bill,  and   against  whom  a  held  irregular  for  the  plaintifTs  solic- 

decree  has  been   rendered   upon  the  itor  to  enter  an  order  to  take  the  bill  as 

merits,  cannot  complain  that  a  decree  confessed   upon  an  affidavit  made  on 

fro  confesso  was  rendered  upon  insuf-  the  last  day,  even  though  the  affidavit 

ficient  service  against  a  codefendant  was  made  at  or  after  nine  o'clock  in 

who  was  not  a  necessary  party,    Mims  the  evening.     Hoxie  v,  Scott,  Clarke 

V.  Mims,  35  Ala.  23.  Ch.  (N.  Y.)  457. 

8.  Griswold  V.  Brock,  29  111.  App.  It  would  seem,  however,  that  if  an 

423.  answer  is  not  filed  within  the  particular 

After  Time    fcit   Anever   Expired. —  time,  and    no    attempt   is   afterward 

When  an  answer  is  actually  put  in  be-  made  to  file  it,  the  mere  fact  that  an 

fore  an  order /r^  confesso  is  made  for  order  taking  the  bill  as  confessed  was 

want  of  an   answer,   it  is  irregular  to  premature  will  not  require  the  reversal 

take  the  bill  as  confessed  without  first  of  a  final    decree    otnerwise    correct 

removing  the  answer  from  the  record,  which  was  subsequently  rendered  at 

although   the  time  for  answering  had  the  proper  time.     See  Alley  v.  Quin- 

expired   when  it  was  filed.     Maxwell  ter,  MacArth.  &  M.  (D.  C.)  390;  Bed- 

V,  Jarvis,  14  Wis.  506;  Hoxie  v.  Scott,  ford  v.  Duly,  i  A.  K.  Marsh.  <Ky.)  220. 

Clarke  Ch.    (N.    Y.)   457.     See  also  The  plaintiflF  is  entitled  to  a  decree 

Halderman   v,    Halderman,    Hempst.  at  the  earliest  moment  of  the  day  fol- 

(tl.  S.)  407.  lowing  the  day  on  which  the  time  to 

**  It  seems  to  be  the  practice,  ap-  answer  expires.     Hence,  a  decree  pro 

proved  by    the    Supreme  Court,  that  confesso^  signed  after  the  time  for  an- 

under  a  rule  to  plead  by  a  day  fixed,  if  swering  had  expired,  was  held  to  be 

it  is  done  after  the  day,  but  before  de-  regular,  though  an  order  for  further 

fault  is  asked,  it  is  sumcient.  *It  is  the  time  to  answer  was  signed  and  filed  on 
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In  some  jurisdtctions  the  pntctfce  requires  that  the  defendant 
be  ruled  to  answer  within  a  certain  time^  and  the  bill  is  taken  as 
confessed  after  the  expiration  of  the  time  limited  if  no  answer  is 
filed.^ 

It  seems  that  under  a  general  rule  to  answer  by  a  certain  day, 
a  plea,  answer,  of  demurrer  may  be  filed  at  any  time  before  a 
default  is  taken.^    Piling  an  answer  without  conseht  or  leave  of 

the  same  day  with  the  sig^ikig  of  the  rule  a  defetidatit  to  answer  instanUr 

decree,    there    being    no    proof    that  before  takine  the  bill  as  confessed  after 

the  decree  was  signed  after  the  order  he  has  failed  to  interpose  his  defense 

was  obtained  for  time  to  answer.   Em-  within    the    time    required    by    law. 

ery  v.  Downing,  13  N.  J.  Eq.  59.  Grob  v.  Cushman,  45  111.  119. 

OoiMtwttoiitrstetato.— In  M^rsh  v.  gH1!»i»lift1>  U^uumIi  nets.— In  the 

Grist,  Phil.  £q.  (N.  Car.)  350,  it  wafe  Court  of    Common   Pleas,   of  Phila- 

held  that  a  statute  allowing  executors  delphim,  the  rule  requires  that  a  de- 

and    administrators    nine    months    to  fendant  who    has  appeared  shall  be 

plead,  applied  only  to  proceedings  at  ruled    to  answer  within   thirty  days 

law,  and  that  sucli  statutes  were  hever  after  service  of  notice  of  the  rule,  and 

considered   as  applying  to  courts  of  in  order  to  sustain  an  order  pro  con- 

equity  unless  specially  mentioned.  fesso  for  want  of  an  answer  it  should 

Oriar  Elttftiiiliig  Time. — Where  a  de-  appear  of  record  that  the  defendant 

fendant  obtained  an  order  extending  had   the    requisite  notice   to  answer, 

the  time  to  answer,  and  filed  his  answer  Sterling  v,  Ashton,   12   Phila.   (Pa.) 

within  the  time  limited,  but  the  plain-  227. 

tiff's  solicitor,  without  notice  or  knowl-  &i  tha  Haw  Tork €huie«7,  a  defendant 
edge  of  such  order,  entered  an  order  who  had  appeared  was  entitled  to  be 
pro  con  fesso  after  the  original  time  for  served  with  a  rule  to  put  in  an  answer 
answering  hid  expired,  it  was  held  within  such  ^  time  as  the  chancellor 
that  a  final  decree  prd  confesso  was  might  direct^  before  the  bill  could  be 
regular,  and  a  sheriff's  sale  under  it  taken  pro  confesso,  Livineston  v, 
would  not  t)e  set  aside.  Wrigiey  v,  Woolsey,  4  Johns.  Ch.  (N.  Y.)  365. 
JoHey,  36  N.  }.  fiq.  168.  la  tha  FMaxal  Ctonrta  it  was  fortnerly 
In  Tennessee^  the  plaintiff  is  entitled  the  practice  to  rule  the  defendant  to 
by  positive  law,  Code^  |  43^  ^  taice  answei*.  The  order  was  served  on  the 
the  bill  for  confessed  if  the  defendant  defendant,  and  if,  within  the  time  spec- 
fails  to  defend  within  the  time  pre-  ified  in  the  rule,  no  answer  was  filed, 
scribed  by  hiw,  namely,  within  the  first  the  bill  was  taken  pro  confesso.  Pen- 
three  days  of  the  term;  and  the  chan-  dleton  v,  Evans,  4  Wash.  (U.  S.)  336; 
cellor  has  no  power  to  deprive  him  of  Haldefman  r.  Halderman,  Hempst. 
this  legal  right  by  extending  the  time  (U.  S.)  407. 

within  which  to  answer,  except  upon  Equity  Rule  18  now  provides  for  en- 
good  cause  shown  by  affidavit.  Anony-  tering  an  order,  as  of  course,  that  the 
mous,  I  Tenn.  Ch.  a.  bill  be  taken  pro  confesso  where  the 
1.  See  Allen  v.  Coffman^  i  Bibb  defendant  fails  to  plead,  demur,  or  an- 
(Ky.)  469.  swer  within  the  time  prescribed  by  the 
In  Dougherty  r.  Jones,  ti  6«.  431,  rule.  See  Schofield  r.  Horse  Springs 
where  the  defendant  showed  that,  by  Cattle  Co.,  65  Fed.  Rep.  433. 
reason  of  sickness,  he  had  been  unable  Entry  of  Olrdvr. — In  Person  f>.  Mer- 
to  file  his  answer,  the  court  refused  to  rick,  5  Wis.  231,  an  order  to  plead, 
allow  the  plaintiff  to  take  bill  as  con-  answer  or  demur,  entered  in  the  usual 
fessed  at  the  second  term  of  the  court  rule-book,  but  signed  by  the  plaintiff's 
after  the  bill  was  filed.  The  appellate  solicitor  alone,  was  held  to  be  a  sub- 
court  declined  to  interfere  with  this  stantial  compliance  with  the  statute 
exercise  of  discretion,  partly  on  the  and  the  rules  of  chancery  practice, 
ground  that  the  defendant  had  not  B.  Dunn  r.  Keegin,  4  111.  292;  Latn- 
l>een  ruled  to  answer  the  bill  at  the  bert  v.  Hyers,  27  111.  App.  400. 
hext  term.  Although  a  plea,  answer  or  demur- 
In  miBOli  there  is  no  law  or  rule  of  rer  may  be  filed  under  a  general  rule 
oractice  which  requires  the  court  to  to  answer  by  a  ceriain  day  in  terniy 
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court  does  not  affect  a  previous  order  taking  the  bill  as  confessed.' 

(b)  After  Amendaent  of  BUI — Bifl:bt  to  Anewer  after  Amendment. — After 
an  amendment  of  a  bill,  however  trivial  and  unimportant,  the  de- 
fendant, if  he  has  already  answered,  may  answer  anew;  and  if  the 
amendment  is  material,  he  may  plead,  answer  or  demur  to  the 
same  as  if  it  were  an  original  bill.^  And  whenever  the  plaintiff 
is  permitted  to  amend  his  bill,  if  the  answer  has  not  been  put  in 
or  a  further  answer  is  necessary,  the  defendant  has  the  same  time 
to  answer  after  such  amendment  as  he  originally  had.' 

Duty  to  Amwer. — When  the  plaintiff  amends  his  bill  after  answer, 
if  a  further  answer  is  not  waived,^  the  defendant  must  answer  the 

yet  it  has  been  doubted  whether  such  66  Fed.  Rep.  376,  where  a  final  decree 

ought  to  be  the  construction  of   an  ^ro  eomfesso  was  reversed  on  appeal 

order,   or  agreement  on  the   record,  for  denying  the  defendant  leave  to 

giving  time  to  file  an  answer  by  a  cer-  answer  after  an  amendment  of  a  fatal 

tain  day  in  vacation.     Dunn  v,  Kee-  defect  in  the  bill, 

gin,  4  111.  292,  holding,  however,  that  In  ITanaaB,  the  code  gives  the  defend- 

it  is  a  matter  addressed  to  the  sound  ant    ten    days  from   the  filing  of  an 

discretion  of  the  court.  amended  petition  to  answer  the  same. 

Pro  OonfeMO  before  Time  Expired. —  but,  unless  notice  of  the  filing  of  the 

An   order  to  take  a  bill  ^ro  con/essOf  amended  petition  is  given  to  or  waived 

unless  the  defendant  answers  it  bj  a  by  the  defendant,  there  is  no  default 

given  day,  cannot  be  anticipated,  and  on   his  part   in  failing  to  answer  it. 

a  decree  ^ro  confesso   passed   before  Haight  v.  Schuck,  6  Kan.  192. 

that  day.     Fitzhugh  v.  McPherson,  9  Few  Process  on    Amendment. — "By 

Gill  &  J.  (Md.)  51.  the   English  chancery  practice,  if  the 

1.  Piatt  V.  Griffith,  27  N.  J.  Eq.  207;  amendment  of  the  bill  be  before  an- 
Carter  v.  Torrance,  11  Ga.  654.  swer,  no  additional  subpoena  need  be 

2.  See  article  Amrndmbnts,  vol.  i,  served  upon  the  defendant.     But  he  is 
p.  490.  entitled  to  the  full  time  for  answering, 

Wltbdrawal  of  Irregular  Amendment,  from  the  time  when  he  is  served  with 
— But  where  the  plaintiff  withdrew  an  notice  of  the  amendment."  Mezeizr. 
amended  bill  which  he  had  filed  so  McGraw,  44  Miss.  100. 
irregularly  that  he  could  not  have  In  Bond  v.  Howell,  xi  Paige  (N.  Y.) 
claimed  any  benefit  under  it,  his  right  233,  it  was  held  that  where  the  plain- 
to  take  the  original  bill  as  confessed  tiff  amends  his  bill  after  the  personal 
fur  want  of  an  answer  was  not  post-  service  of  a  subpoena  upon  the  defend- 
poned  or  affected  by  the  amendment,  ant,  who  neglects  to  appear  in  the  suit, 
Sheffield  Furnace  Co.  v.  Witherow,  the  service  of  a  new  subpoena  is  not 
149  U.  S.  574.  necessary  to  authorize  the  entry  of  an 

Amendment  after  Order  Pro  Ck>nfiB8S0.  order  to  take  the  amended  bill  as  con- 

— As  to  the  right  of  the  defendant  to  fessed  for  want  of  an  answer, 

answer  where  the  bill  is  amended  after  In  Harris  xk  Deitrich,  29  Mich.  366, 

;t  has   Deen  taken   as    confessed,   see  a  final  decree  pro  confesso  was  opened 

itijra,  X.  3.  By  Implication^  because  of  the  irregularity  in  taking  an 

S.  I  Barbour  Ch.  Pr.,  p.  222.  amended  bill  as  confessed  on  the  same 

He  is  at  least  entitled  to  a  reason-  day  that  it  was  filed  and  without  ser\'- 

able  time.     Davis  t'.  Davis,  62  Miss,  ing  new  process.     See  also  Axtell  v, 

818,  holding  that  one  hour  and   three  Pulsifer,    155    111.    141,  and  generally, 

quarters  is  not  a  reasonable  time.  article  Amendments,  vol.  i,  p.  494..  ' 

In  the  Federal  Gonrts  **  it   is   usual  4.  It  the  plaintiff  amend  his  bill  and 

for  the  parties  by  agreement,  or  for  the  waive  further  answer,   it  is  still   the 

court  by  special  rule,  to  fix  the  time  right  of  the  defendant  to  put  in  an 

within  which  an  amended  bill  may  be  answer,  but,  failing  to  do  so  within  the 

answered.     In  the    absence    of    such  time    prescribed,   his  former    answer 

agreement  or  special  rule,  the  defend-  may  stand  as  an  answer  to  the  amended 

ant  has  the  same  time  to  answer  that  bill.     Tedder  r.  Stiles,  16  Ga.  i. 

he  originally  had. "     Nelson  f.  Eaton,  See  also    Trust,   etc.,    Ins.   Co.   v. 
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bill  as  amended,^  or  the  plaintiff  will  be  entitled  to  an  order  tak- 
ing the  whole  bill,  as  amended,  confessed.^ 

(e)  Inenfldent  Answer.  —  Averments  in  the  bill  that  are  neither 
admitted  nor  denied  by  the  answer  must  be  substantiated  by  proof. 

No  advantage  can  be  taken  of  the  omission  on  the  part  of  the 
defendant  to  answer  fully,  unless  exceptions  are  filed.' 

Jenkins,  8  Paige  (N.  Y.)  589,  holding  nal  bill,  but  fails  only  to  answer  the 
that  where  an  amendment  of  the  bill  is  amended  bill,  to  take  the  amendment 
made  after  answer  under  a  special  as  confessed,  it  would  seem  to  sub- 
order of  the  court,  if  the  plaintiff  in-  serve  every  purpose  and  save  much 
tends  to  waive  the  necessity  of  a  further  cost  and  trouble  to  the  parties.  But 
answer  to  the  amendment,  the  order  upon  examination  we  find  the  practice 
Itself  should  contain  a  recital  of  such  in  England  to  be  w^ell  settled  to  the 
waiver,  according  to  the  English  prac-  contrary.  Soon  after  the  practice  was 
tice  in  such  cases.  And  the  order,  in  first  adopted  of  taking  the  bills  as  con- 
that  case,  should  direct  that  thedefen-  fessed,  without  requiring  proof  there- 
dant  answer  the  amended  bill  within  of,  Lord  King  overruled  Sir  Joseph 
forty  days  after  service  of  the  amend-  Tekyl,  the  Master  of  the  Rolls,  in  al- 
ments  and  of  the  order,  or  that  his  lowing  the  whole  bill  to  be  taken  as 
former  answer  stand  as  his  answer  to  confessed,  for  want  of  a  further  answer, 
such  amended  bill.  Hawkins  v.  Crook,  2  P.   Wms.  559- 

1.  Immaterial  Amandmant.  —  Where  But  he,  in  effect,  in  a  few  months  after- 
an  amendment  adds  nothing  to  the  wards,  overruled  his  own  decision,  in 
bill  which  requires  an  answer,  it  is  Abergavenny  v.  Abergavenny,  2  Eq. 
error  to  take  the  amendment  as  con-  Ca.  Abr.  179,  4  Vin.  Abr.  446.  In  the 
fessed  for  failure  to  answer  it,  but  the  case  of  Davis  v.  Davis,  2  AUc.  23,  Lord 
error  is  not  prejudicial  to  the  defend-  Hard wi eke  refused  to  be  bound  by  the 
ant  if  the  court  refuses  to  allow  the  decision  of  Lord  King  in  Hawkins  7;. 
original  bill  which  has  been  answered  Crook  (2  P.  Wms.  559).  This  was  in 
to  be  taken  as  confessed.  Black  v,  1739.  In  1772,  in  Bacon  v.  Griffith,  4 
Lusk,  69  111.  70.  Ves.  Jr.  619,  note.  Lord  Apsley,  where 

Amendment  AtRsctlng  Only  Oodefend-  the  ^Iaster  of  the  Rolls  allowed  the 

ants. — One  of  several  defendants,  who  amendments  to  the   bill  alone  to  be 

has  answered  the  original   bill,  need  taken  as  confessed,  his   lordship  re- 

not  answer  an  amended   bill,   where  versed  the  order  upon  appeal,  holding 

the  points  of  amendment  do  not  affect  that  the  bill  as  amended  was  but  one 

his  interest  in  any  way.     Fitzhugh  v.  record,  and  that,  the  amendments  not 

McPherson,  9  Gill  &  J.  (Md.)  51.  being     answered,    the    bill    was    not 

Amendment    after    Dlamlsaal.  —  The  answered.     A    similar    decision    was 

court  has  no  authority  to  allow  an  made  by  Lord  Alvanley,  in  the  caseof 

amendment  of  the  bill  after  a  dismissal  Jopling  v,  Stuart,  4  Ves.  Jr.  619,  in 

of  the  suit,  and  all  proceedings  sub-  1799.    And   this  continues  to  be  the 

sequent  to  and  upon  such  amendment  practice  in  Great  Britain,  down  to  the 

are    a    nullity.     Elston    v,    Drake,   5  present  day,  as    appears    from   some 

Blackf.  (Ind.)  540.  recent  cases." 

2.  Dillon  V,  Davis,  3Tenn.  Ch.  386;  Premature  Order  Pro  Confeeao. — When 
Trust,  etc.,  Ins.  Co.  v,  Jenkins,  8  a  bill  is  amended  after  appearance  it 
Paige  (N.  Y.)  589;  Tedder  v.  Stiles,  cannot  be  ti)s,en  pro  confesso  nipon  dcn 
16  Ga.  I,  where  the  court  prefaced  its  order  to  answer  entered  prior  to  the 
conclusion  by  the  following  statement :  amendment.  Jackson  v,  Edwards,  2 
**Had  we  consulted  our  own  opinion  Edw.  Ch.  (N.  V.)  582. 

in  relation  to  this  practice,  our  judg-  S.  DeWolf  v.  Long,  7  111.  679;  Atty.- 

ment  probably  would  have  been  that  Gen.  v.  Carver,  12  Ired.  (N.  Car.)  231, 

the  interlocutory  decree  of  pro  con-  where  the  court*said :  **  A  bill  must  be 

fesso  should  have  been  taken  as  to  the  taken  pro  confesso  throughout,  or  not 

amendment  only.     The  answer  to  an  at  all;'*  Peggz;.  Davis, 2 Blackf.  (Ind.) 

an/ended     bill    must    be  coextensive  281 ;  Beach  v,  Mosgrove,  16  Fed.  Rep. 

with  the  bill  as  amended.     If  then,  the  305. 

defendant  has  fully  answered  the  or igi'  A  decree  upon  a  bill  taken  as  con- 
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If  tKe  exceptions  are  sustained^  and  the  defendant  refuses  to 
put  in  a  further  and  sufBeteftt  answer,  tke  entire  hiU  may  be  taken 
as  c<Kifes9ed»  aftd  a  decree  made  accordingly,^  or  tke  part  ex- 

cepted  to  may  alone  be  taken  as  confessed.^    Biit  if  the  pla]nti£E» 

fessed  when  as  answer  was  actually  on  ( Va.]t  17 ;  Coleman  v.  hyufit  4  lUndL 

file  will  be  reversed,  although  the  an-  (Va.)  454. 

swer  should  appear  to  be  insufficient.  InHew  Jenwy,  the  statute  gives  to  the 

Maxwell  V.  Jarvis,  14  Wis.  506.  defendamt  thirty  days  alter  hts  answer 

*  *Th.«  court  will  not  examine  whietber  v^  adj.u4|;ed  insii«ftct«aifc»  to  file  a  second 

an  answer  \^  sufficient  or  i\ot,  except  or  lujrttker  answer,  and  U  is  irregular  to 

after   a   reference    for    in^ufi^ciency.  take  the  bill  as  coalesced  before  the 

Pavis  V.  t)avis,  2  A^tk.  34.  "  Smith  v.  e^piratipu  o£  that  period.     O'Brien  v. 

St.  I^ouis  Mut.  L.  Iiis.  Co.,  2  Tenn.  Hulfigh,  22  ^.  J.  Eq.  471.    See  also 

Ch.  599.  Vajtderveer  v.  Holcomb,  22  N.  J.  Bq. 

*'IaK«alW}kyadiffereotdoctjrineprQ-  555. 

vaiU.    The.  well   settled  rule  in  tj^at  1.  DiqWqU    v.    Loing,    7    lU.    679; 

state  is,  if  a  defendant  oialt  to  auswer  Lanum  v.  S^el,  iq  Hni&ph.  (Tenit.) 

and  deny  any  matter  charged  in  the.  2^;  Coleman  v.  L.yne,  4  R^nd.  (Va.) 

bill,  of  which  he  must  have  personal  454.    See  also  the  cases  cited  in  South 

knowledge,  they  will  consider  that  fact  v,  St.  Louis  Mut.  L.  las.  Co.,  2  Tenn. 

as  admitted    on   the   heaj^ing;   other-  Ch.  C99,  ^iiMy/^<i  in  ^fa£  foibowtn^  note, 

wise*  however,   if  It  does  not  appear  Where  exceptions  to  an  answer  ave 

£rom  the  nature  of  the  case  that  the  allowed,  and  the  reaaaindair  ol  the  an- 

defendant  must  have  personal  knowL-  swer  presents  no  material  issue,  and 

edge  on  the  subject.     [See  McClain  7>.  the  delendant  oaakea  no  furtbev  an- 

Waters,  9,  Dana(Ky.)  56.]     We  have  sw«s,  It  is  proper  to  decree  that  the 

no  doubt  that  in.  establishing  tihi;^  rule  petitioa  of  the  complainant  be  taken 

the  courts  of  that  state  have  been  gov-  as  confessed,  for  want  of  an  uiswer. 

erned  by  some  local  statute,  for  they  Work  v.  Hall,  79  ILL  196. 

could  have  found  no  such,  rule  in  the  *^  If  th«  anawer  to  an  amended  bill  is 

pra/(;tice  of  the  English  courts^  that  we  not    snfficient,   the   eoniphaiBant  may 

have  been  able  to  discover."    Die  Wolf  take  both  the  original  a,nd  amended 

V.  Long,  7  111.  679.  biUs  for  coniessedL'''  Dilloft  v..  Davis, 

It  is  a  waiver  of    exceptions  to  an  3  Tenn.   Ch.   386,   citing  Turner    v. 

answer  if  the   plaintiff  takes  the  bill  Turner,  i  Dick.  313;  Jop ling  9.  Stuart, 

aa  confessed  upon  those  points  not  re-  4  Ves.  Jr.  619. 

sponded  to.     Qrii^h  7^  Depew,  3  A.  iA»w«r  FmuuI  SnllBiant>  on  i^pet^. — 

K.  Marsh.  (Ky.)  177.  The  plainidff,  by  taicrBg  a  bill  /ro  con- 

te  V;irgint»  the  rule  is  stated  to  be  as  fesso  after  exceptions  to  an  answer 

Allows:    ** Where  the  answer  is  not  nave  been  sustained   and   delendnnt 

responsive  to  a  material  allegation  oi  has    declined    to    answer    further,  i& 

t^  bill^  the  plaintiff  may  except  to.  ili  deemed  to  admit  the  statements  q&  the 

as  insufficient,  or  may  move  to  have  answer  to  be  true  and  to  deny  the  suf> 

that  part  of  the  bill   taken  for  con-  ficiency  of  the  facts  st;ated  to.  make  out 

fessed ;  but  if  he  does  neither  he  shall,'  a  defense ;  and  i£,  on  appeal,  the  an- 

not  on  the  trial  avail  hincu»eU  of  any  swer  is  found  sufficienJi,  the  final-  de- 

ini^plied  admission  by  th.e  defendant,  cree  wJU  be  reversed.     Cunimings  v, 

for  where  the  defendant  does  not  an-  Corey,  58  Mich.  494. 

swer  at  all  the  plaintiff  cannot  take  his  %,  Hale  v.  Coniinenlal  L.  Ins.  Co., 

bill  for  confessed  without  an  order  of  ao  Fedt.   Rep.  344 ;  Pegg  v.  Davis,  2 

the  coui^  to  that  elSect,  and  having  it  Blackf.  (Ind..).  a8x;  Smith  9.  St.  Louis 

served  upon  the  defendant ;  and  this,  is  Mniti.    L.   Ins.  Co.,  2  Tenn.   Gh.   599, 

the  only  evidence  of  his    admission,  wheoe  the  court  said :  '*  Notwithstand" 

Of  course,  if  this  mode  of  proceeding*  ing  the  opinion  of  Lord   Bathurst  ex- 

as  to  the  confession  of  the  whole  bili>  pressed  in  Bacon  v.  GriffitJk,  2  Dick, 

be  correct,  it  must  be  equally  correct  473^,   that  after   exceptions,  sustained 

as   to   the   confessipn    of  any   part."  and  failure  to  answer,  the  application 

Clinch  River  Mineral  Co.  v.  Harrison  should  be  to  take  the  whnle  bill  lor 

(Va.  1895),  ^'  ^-  £•  Rep.  660;  Dan-  confessed,!  can  see  no  season  wh.y.  the 

gerfield  v,   Claiborne,  4  lien.  &  M.  complainant  may  not  elect  in    such 
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instead  of  taking  the  bill  as  confessed,  either  in  Ma  or  fra  tanto, 
brii^  the  case  to  a  hearing  on  the  merits,  he  must  establish  the 
allegations  of  the  bill  by  proof.^ 

XiTCfilar  Aiunnr. — But  answers  that  are  irregular  in  form  or  frame 
may,  on  motion,  be  stricken  from  the  fifes,^ and  when  so  suppressed 
the  plaintiff  may  take  the  bill  for  confessed  as  if  no  answer  were 
filed.' 

(4)  Vpn  Sennmr  OramiM. — The  correct  practice  on  overruling  a 
demurrer  is  to  enter  an  order  that  the  defendant  answer  the  bill, 
and  if  he  neglects  to  do  so  within  the  time  specified  in  the  order 
the  plaintiff  may  have  the  bill  taken  as  confessed.^ 

case  whether  he  wiQ  insist  npon  a  frc  the  suit,  the  answer  harine  etidentlj 
confesso  as  to  the  whole  bill  or  onlj  to  been  put  In  for  snere  delay,  it  was 
the  part  excepted  to.  An  insufficient  made  a  part  of  the  order  that  the  coin- 
answer  beiae  legaUy  no  answer,  the  plainant's  bill  be  taken  as  confessed 
complainant  IS  entitled  as  a  rie;ht  to  a  for  want  of  an  answer.  I>nison  t. 
pro  confesso  of  the  whole  Wli  if  he  Basslord,  7  Paige  (N.  Y.)  370. 
chooses.  Turner  v.  Turner,  x  Dick.  4.  Miller  v.  DaTidsoB,  ^  III.  518; 
313;  Atty.-Gen.  v,  Yoqw,  3  Ves.  Jr.  Savage  v,  Benr,  3  IH.  545,  holding 
209;  }opling  V,  Stuart,  4  Ves.  Tr.  619;  that  the  want  of  a  formal  order  on  the 
Trust,  etc.,  Ins.  Co.  v,  Jenkins,  8  record  ^Sna\,  the  bill  be  taken  pro  con- 
Paige  (N.  Y.)  589;  Lea  r.  vanblbber,  fesso  is  not  prejudicial  to  the  defend- 
6  Humph.  (Tenn.)  18.  But  it  has  also  ant  and  does  not  render  the  final  de- 
been  held  that  he  maj  limit  his  pro  cte^  against  him  erroneous;  Gage  v, 
confesso  to  the  part  to  which  the  ex-  Smith,  79  III.  319;  Manchester  v.  Mc- 
ceptions  have  been  sustained.  Aber-  Kee,9  HI.  5x1 ;  Crease^  v.  St.  George's 
gavennj  v,  Abergavenny,  2  Eq.  Ca.  Soc.,  34  Mich.  51,  holding  that  a  de- 
Abr.  178;  Weaver  v.  Livingston,  cree  entered  immediatelj  upon  the 
Hopk.  (N.  Y.)  591;.''  See  also,  to  the  overruling  o#  a  demurrer  is  premature 
point  that  part  of^^a  bill  maj  be  taken  and  irregular;  Farmers' Bank  v.  Gil- 
as  confessed,  Suydam  v.  Beals,  4  Mc-  pin,  1  Harr.  (Del.)  561;  Gates  v. 
Lean  (U.  S.)  15 ;  Thompson  tr.  Strode,  Cragg,  11  W.  Va.  300;  Steenrod  tr. 
3  Hen.  &  M.  (Va.)  19.  WheeHng,  etc.,  R.  Co.,  25  W.  Va.  133; 

1.  Pegg  V.  Davis,  a  Blackf.  (lnd.>  Hays  r.  Heatherley,  36  w.  Va.  613; 

381.  Handy    v,  Cobb,    fd.    Miss.  699;  De 

Where  exceptions  were  sustained  to  Cottes  v,  Jeffers,  7  Pla.  384. 
portions  of  an  answer  to  a  bill,  and  a  PUmfinaT  of  BIB  on  Bearing. — But 
hearing  had  on  the  bill  and  such  por-  where  there  are  several  defendants, 
tions  of  the  answer  as  remained,  there  some  of  whom  answer  and  the  de- 
being  no  default  taken,  and  no  proof  murrer  ol  one  of  tliem  is  overruled 
heard,  and  the  concluding  part  ol  the  with  an  order  to  answer,  and  the  bill 
answer  contained  a  general  traverse  is  taken  pro  confesso  against  him,  the 
of  the  allegations  of  the  bill,  and  a  chancellor  may  on  the  hearing  dhmiss 
decree  was  rendered  in  favor  of  the  the  bill  as  to  all  parties  if  it  appears 
plaintiff,  it  was  held  that  the  court  to  be  without  equity.  Farmers'  Bank 
erred  in  rendering  the  decree  without  v.  Gilphi,  i  Harr.  (Deh.)  561. 
proof  ol  the  material  aHegatfons  of  In  the  Federal  Conrte,  Equity  Rule 
the  bill.    Munson  v.  Miller,  66  111.  380.  yt  provides  that  *•  upon  the  overruling 

9.  See  article  Answkrs  im  Equmr  of  any  plea  or  demurrer  the  defendant 

Plkadino,  vol.  I,  p.  899.  shall  be  assigned  to  answer  the  bill,  or 

8.  Vanderveer  v,  Holcombv  22  N.  J.  so  much  thereof  as  ie  covered  by  the 

Eq.  555,  where  the  separate  answer  of  plea  or  demurrer,  the  next  succeeding 

a  husband  was  suppressed.  rule-day,  or  at  such  other  period  as, 

Where  an  answer  was  pat  in  with-  consistently  with  justice  and  the  fights 

out  the  defendant's  signature,  it  was  of  the  defendant,  the  same  can,  hi  the 

ordered  to  be  taken  off  the  files  for  ir-  judgment  of  the  court,  be  reasonaWr 

regularity;  and  as  there  was  no  sug-  done;  in  default  whereof,  the  bin  shall 

gestion  Uiat  there  was  any  defense  to  be  taken  against  him  pro  confesso^  and 
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4.  Against  PerBons  ander  Disability. — ^A  bill  cannot  be  taken  as 

confessed  against  an  infant,^  nor  probably  against  other  persons 
under  a  disability  without  at  least  appointing  a  guardian  ad  litem.* 

6.  Orders  Pro  Confetso. — In  the  English  Chancery  a  preliminary 
order  taking  the  bill  as  confessed  was  necessary  before  a  final  de- 
cree pro  confesso  could  be  rendered.'  And  in  several  of  the 
United  States  such  an  order  is  regarded  as  an  indispensable  pre- 
requisite to  further  proceedings  on  the  bill,*  while  in  other  juris- 

?he  matter  thereof  proceeded  in  and  Co.  v.  Harrison  (Va.   1895),  21  S.  E. 

Jecreed  according! j."  Rep.    660.       See     also     Rushinp    v. 

Inlowa,  under  the  Code,  $2654,  which  Thompson,  so  Fla.  583;  Real  Estate 

tjrovtdes  that  **upon  a  decision  of  a  Bank  7'.  Bozeman,  15  Ark.  316;  Brax- 

demurrer,  if   the  unsuccessful    party  ton  v*   Lee,     4    Hen.    &    M.    (Va.) 

fail  to  answer  or  plead  over,  the  same  376. 

consequences  shall  ensue  as  though  a  That  it  is  tlie  ordinary  practice  to 

verdict  had  passed  against  the  plain-  enter  an  order  pro  confesso^  see  also 

tiff  or  the  defendant  had    made  de-  St.  Mary's  Bank  v.  St.  John,  25  Ala. 

fault;"   the  court,  upon   overruling  a  566;  Garrett  v.   Ricketts,  9  Ala.  529; 

demurrer,  may   grant  a  decree  upon  Davenport    v.    Bartlett,   9  Ala.    179; 

the  pleadings  without  proof  when  the  Alley  v.  Quinter,  MacArth.  &  M.  (D. 

defendant   uiils    to   answer  or  plead.  C.)  390;  Betton  t-.  Williams, 4  Fla.  rr  ; 

Minear  v.  Hogg  (Iowa,   1895),  63  N.  Fitzhugh  r.  McPherson,   9  Gill  &  J. 

W.  Rep.  444.  (Md.)  51 ;  Long  v.  Long,  9  Md.  348; 

In  nilnoU,  although  the  correct  prac-  Ireland   v.    Woolman,   15  Mich.  253; 

tice  is  declared  to  be  as  stated  in  the  Stephenson   v.   Parkins,  2   Edw.  Ch. 

text,  it  is  nevertheless  held  that  the  (N.  Y.)  218;  Shamokin  Valley,  etc., 

matter  rests  so  much  in  the  discretion  R.  Co.  t'.  Malone,  85  Pa.  St.  29;  Har- 

of  the  chancellor  that  if,  upon  over-  alson  v.  McGavock,   10  Lea  (Tenn.) 

ruling  a  demurrer,  he  renders  a  de-  719;  Maxwell  v.  Jarvis,  14  Wis.  506; 

cree  at  once  upon  the   bill   taken  as  Pendleton  v.  Evans,  4  Wash.  (U.  S.) 

confessed  and  without  ruling  the  de-  391;    Thomson    v,   Wooster,    114    U. 

fendant  to  answer,  the  decree  will  not  S.  104. 

be  reversed  upon  that  ground.    Roach  In  Georgia,  it  was  formerly  held  to 

V,  Chapin,  27  111.  194;  Miller  r.  David-  be  reversible  error  to  decree  against  a 

son,  8  111.  518;   Wangelin  v.  Goe,  50  defendant  who  had  not  appeared  and 

111.  459.  answered,  without  an  order  to  take  the 

In  Oblo,  the  statute  formerly  provided  bill  pro  confesso,  Groce  v.  Field,  13  Ga. 

that  upon  overruling  a  demurrer  the  24;  Tedder  v.  Stiles,  16  Ga.  i ;  Bennett 

court  might  thereupon  either  take  the  v.  Brown,  56  Ga.  216.     The  practice 

bill  as  confessed  and  enter  a  final  de-  now,  however,  under  the  Code,  §  3208, 

cree,  or  it  might,  on  affidavit  of  mer-  does  not  require  that  any  order  shall 

its,  permit  an  answer  to  be  filed  and  be   taken   or   granted,   but   the  court 

have  the   case  brought  to  a  hearing,  decrees  upon  proper  affidavit  filed  by 

Baldwin  v.  Creed,  Wright  (Ohio)  729.  the  plaintiff  or  his  solicitor  in  the  ab- 

1.  See  article  Infants.  sence  of  the  plaintiff.     Miller  r.  Wilk- 

2.  See  O'Hara  v.  MacConnell,  93  ins,  79  Ga.  675.  See  Co.ston  r.  Dud- 
U.  S.  151 ;   Foster  Fed.  Pr.  (2d  ed.),  ley,  65  Ga.  252. 

§  103.  Bin  of  Review  for  Error  Apparent. — 

3.  DaniellCh.  Pr.  (2dAm.ed.),c.  X.  Montgomery  r.  Olwell,   i   Tenn.  Ch. 
Proceeding  to  a  final  decree  without  173,  seems  to  hold  that  a  final  decree 

a    previous    interlocutory    order  pro  pro  confesso  without  a  previous  order 

confesso  'Ms  an  error  upon  the  author-  taking  the  bill  as  confessed  would  be 

ity  of  the  courts   of  Great   Britain."  reversed  on  error,  but  not  upon  a  bill 

Groce  v.  Field,  13  Ga.  29.  of  review.     See  also  Linder  t».  Lewis, 

4.  Tumage  v.  Fisk,  22  Ark.  286;  i  Fed.  Rep.  378 ;  Guerry  7-.  Ferryman. 
Evans  v.  State,  1  Mo.  ,492;  State  v,  12  Ga.  14;  La  Grange,  etc.,  R.  Co.  t', 
Evans,  i  Mo.  698;  St.  Clair  v.  Smith,  Rainey,  7  Coldw.  (Tenn.)  420.  And 
3  Ohio  355;  Legrand  t^  Francisco,  3  compare  Bennett  f.  Brown,  56  Ga. 
Munf.  (va.)  83;  Clinch  River  Mineral  216;  Groce  v.  Field,  13  Ga.  J4. 
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talcing  the  Bill  u  Confeised.        DtiCRliES.  Orders  Pro  doniesko 

dictions  it  is  held  that  the  want  of  a  formal  entry  that  the  bill  be 
taken  as  confessed  is  not  prejudicial  to  the  defendant  and  cannot 

be  assigned  for  error.^  And  in  any  case  it  seems  that  the  omis- 
sion to  enter  a  formal  order  would  not  render  the  final  decree 
void  upon  collateral  attack.^ 

The    order    is  usually  entered   as  of  course,*   and   is  merely 

Wbere  there  Are  SeTeral  Defendants,  6i  Mich.  36;  Ireland  v.  Woolman,  15 

one  of  them  cannot  complain  on  ap-  Mich.  253. 

peal  that  the  cause  projjressed  to  a  final  1.  Savage  v.  Berry,  3  111.  545 ;  [  Com- 

decree  without  an  order  pro  confesso  pare  Wilson  v.  Spring,  64  111.   14] ; 

against     his    codefendant.      Knowles  Ilambrick    v.    Jones,    64    Miss.   240; 

I'.    Summey,    52   Miss.    377.      But  see  \Contra^  Carman  x\  Watson,  i   How. 

Shamokin  Valley,  etc.,  R.  Co.  xk  Ma-  (Miss.)  333;]  Linder  v.  Lewis,  i  Fed. 

lone,  85  Pa.  St.  29.  Rep.  378.     See  also  La  Grange,  etc.. 

Waiver  of  Error. — Where  a  defendant  R.  Co.  v,  Rainey,  7  Coldw.  (Tenn.) 

already  in  contempt  failed  to  file  his  420;    Rushing  v,  Thompson,  20  Fla. 

answer  after  an  amendment  of  the  bill  583. 

until    the    master  had    reported,   and  In  Kentnoky,  the  courts  have  not  been 

especially  in  a  case  where  he  appeared  uniform  on  this  point.     In  Heath  v, 

before    the    master,    and   had  all  the  Mitcherson,  i  J.  J.  Marsh.  (Ky.)  547, 

benefit  he  could  have  derived  from  an  and  McClain  v.  Waters,  9  Dana  (Ky.) 

answer,   the  objection   that  a   formal  56,  the  court  of  appeals  decided  that  it 

order  pro  confesso   was   not    entered  was  not  necessary  that  it  should  ap- 

was  not  allowed  at  the  hearing,  nor  in  pear  formally  on  the  record  that  the 

the    appellate    court.     Davenport    t'.  bill  had  been  taken  for  confessed. 

Bartlett,  9  Ala.  179.         '  In  Shields  r.  Bryant,  3  Bibb  (Ky.) 

Omitted    liy    caerioal  BUeprlslon. — In  525,  the  court  held  it  to  be  erroneous 

Cole    V,    Johnson,    53   Miss.    94,  the  to  pronounce  a  decree  where  the  bill 

record  showed  no   formal   order  pro  had  not  been  taken  as  confessed.    See 

confesso^  but  in  the  order  of  reference  also    Brown   v.    Humphreys,    i    J.   J. 

to  a  master  was  this  recital:  "It  ap-  Marsh.  (Ky.)  392.     **These  cases  can- 

pearing  to  the  satisfaction  of  the  court  not  be  reconciled,  but  as  the  objection 

that  judgment  pro  confesso  has  been  is   purely   technical,   not  in  the  least 

duly  and   properly  taken  against'  the  affecting  the  justice  of  the  case,  we 

adult  defendants  in  this  cause.'*  think  the  decision   reported  in  Mar- 

**  This  sufficiently  shows,"  said  the  shall  founded  on  the  best  reasons,  and, 

court,  **  that  in  fact,  an  order  pro  con-  therefore,  consider  it  the  safest  prece- 

fesso  had  been  taken,  and  warrants  the  dent."  Per  Lockwood,  J.,  in  Savage  v, 

belief  that  the  failure  to  enter  it  was  a  Berry,  3  111.  545. 

clerical  misprision.  It  has  been  sev-  2.  Rushing  v.  Thompson,  20  Fla. 
eral  times  held  that  a  failure  to  enter  583,  where  the  court  said  :  **It  seems 
a  judgment  by  default  would  not  viti-  that  the  courts  have  held  that  the  ab- 
ate a  judgment  at  law  where  there  had  sence  from  the  record  of  a  decree  pro 
been  a  jury  and  verdict  without  issue  confesso  is  not  good  ground  for  re- 
joined. Rappleye  v.  Hill,  4  How.  versal  of  a  final  decree;  or  that  if  no 
(Miss.)  302;  Garrett  f.  Felt,  32  Miss.  dei:reti  pro  confesso  had  been  entered, 
137;   Hewett  T'.  Cobb,  40  Miss.  61."  the  final  decree  was  irregular  or  er- 

Affldaylt  of  Regularity. — In  the  New  roneous  and  reversed ;  but  we  have 
Tork  Chancerv  a  rule  of  court  re-  found  no  case  in  which  the  final  de- 
quired  the  plaintiff,  before  entering  an  cree  was  held  void  for  that  reason,  or 
order  pro  confesso^  to  file  an  affidavit  that  it  affected  the  jurisdiction  of  the 
that  the  defendant  had  not  appeared,  court."  See  also  Robertson  v.  Win- 
Hoffman  Ch.  Pr.  192/;  Hoxie  v.  Scott,  Chester,  85  Tenn.  171. 
Clarke  Ch.  (N.  Y.)  457;  Nott  v.  Hill,  3.  Allen  v.  Coffman,  i  Bibb  (Ky.) 
6  Paige  (N.  Y.)  9.  469;  Seay  v.  Seay,  i  Tenn.  Ch.  2;  Gil- 

In  MickigaHy  it  was   held   that  al-  liland  I'.'CuIlum,   6  Lea  (Tenn.)  521: 

though  good  practice  may  require  the  United  States  Equity  Rule   18.     See 

filing  of  an  affidavit  of  regularity,  its  also  Oakley  v.  O'Neill,  2  N.  J.    Eq. 

omission  is  not  error.     Low  v.  Mills,  287;   Hoxie  v.  Scott,  Clarke  Ch.  (N. 
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TaUay  the  BUI  m  etnteMd.        DECREES,  SSmI  cf  IMhaft. 

interlocutory.* 

•^  Xff«0l  of  Brfault — a.  As  A  Waiver  of  Objections  to  Bill. 

— ^After  the  bill  has  been  taken  as  confessed,  the  defendant  can- 
not object  to  the  bill  on  the  ground  of  muhifanousness,^  or  a 
formal  defect,'  nor  can  he  set  up  the  defense  of  an  adequate 
remedy  at  law.** 
b.  Admissions    Implied    by   Default— wh»t  ii  Admitted.— 

Where  the  defendant  ts  an  adult  and  sui  juris,  and  permits  the 
bill  to  be  taken  as  confessed,  he  thereby  admits  the  truth  of  the 
distinct  and  positive  allegations  of  the  bill.^ 

Y.)  457;  Lanum  r.  Steel,  lo  Humph,  fessed,  it  seems  that  the  absence  of  the 

(Tenn.)  280.  affidavit  is  not  a  sufficient  cause  for  the 

Zb  Flotlda,  the  order  taking  the  biH  reversal    of    the    decree.     Findlajr  r. 

as  confessed   must  be  signed  bj  the  Hinde,  i  Pet.  (U.  S.)  241. 

judge.      But    where    the   order    was  The  sufficiencjr  of  the  affidavit  to  a 

signed   onlj   by  the  solicitor  of    the  creditor's  bill  to  authorize  a  prelimi- 

plaintiff,  but  a  subsequent  order  of  ref-  narj  m junction  and   appofntment  of  a 

erence    to    a    master,    signed   hy  the  receiver  are  not  properly  before  the 

judge,  recited  that  a  decree  pro  con-  court  on  appeal  from  a  decree  rendered 

fesso  had   been    regularly   taken  and  on  an  order  fro  c<mfesso.     Gage  v, 

filed  and  entered,  it  was  held  equiva-  Smith,  79  III.  219. 

lent  to  signing  the  order  pro  con  fesso  4.  Western   Electric  Co.  v.  Reedy, 

on  the  date  of  the  order  of  reference,  66  Fed.  Rep.  163.     See  also  Thomson 

and  thereby  validating  the  former  or-  v,   Morris,  57,  lU.   333.     However,  as 

der.  Rushing  r.  Thompson,  20 Fla.  583.  was     said     in     the    case  first    cited, 

1.  Alexander  r.  Quigley,  2  Duv.  the  court  may,  of  rts  own  motion,  upon 
(^7-)  399?  Rii'^isell  7'.  Lathrop,  122  proper  occasion,  make  and  sustain  the 
Mass.  300;   Garrett  x\  Ricketts,  9  Ahi.  objection. 

529;  Chicago,  etc.,  R.  Co.  r.  Fosdick,  5.  Alabama. — ^Johnson  v.  Kelly,  80 

106  U.  S.  69,  holding  that  where  the  Ala.   135;    Baker  v.    Young,  90  Ala. 

bill    is    subsequently     dismissed    the  426;  Butier  v,   Butler,    rr   Ala.   668; 

order  pro  confesso  ceases  to  have  any  Arnold  v,  Sheppard,  6  Ahi.  299. 

effect  as  an  admission  of  facts  alleged  Illinois. — Boston  v.  Nichols,  47  UK 

in    the    bill.     See    also    Lockhart  v.  353;  GIos  r.  Swigart,  156  IH.  229;  SuK 

Horn,  3  Woods  (U.  S.)  542.     Even  if  livan  v.  Sullivan,  42  111.  315;  Tliomp- 

the  order  be  in  form  a  rule  absolute,  it  son  v.  Dearborn,  107  IlK  87;  Miller  r. 

is  none  the  less  interlocutory.     Carter  Davidson,  8  111.  518. 

V.  Jordan,  15  Ga.  76.     See  also   Stew-  Indiana, — Piatt  v.  Judson,  3  Blacki. 

art  V.  Smith,  2  Cranch   (C.   C.)   615.  (Ind.)  235. 

And   the  order  does  not  become  final  Iowa. — Atkins  v.  Faulkner,  11  Iowa 

for  the  purpose  of  appeal   until  it  is  326. 

made  final  by  operation  of  a  statute  or  Kentucky- — Johnson  v.  BPGtKary, 

the  act  of  the  court.     Clark  i;.  Carnall,  i  J.  J.  Marsh.    (Ky.)   32*1 ;    Fraily  v. 

18  Ark.   209.     See   Smith   v.   Yell,  4  Langtord,  i  A.   K.  Marsh.  (Ky.)  363; 

Ark.  293.  Nealf.  Keel,  4  T.  B.  Mon.  (Ky.)  162; 

2.  Luckett  V.  White,  10  Gill  &  J.  Atterberry  r.  Knox,  8  Dana  (Ky.) 
(Md.)  480;  Paine  v.  Slocum,  56  Vt.  282;  McClain  v.  Waters,  9  Dana 
505.    See,  generally,  the  article  Multi-  (Ky.)  56. 

PAR10U8NBSS.                                           ^  Maryland. —  Luckett  v.  White,  la 

8.  Where  the  loss  of  a  deed  or  other  Gill    Si    J.    (Md.)   480;    Wampler    v. 

instrument  is   made   the    ground  for  Wolfinger,  13  Md.  337. 

coming  into  a  court  of  equity,  for  dis-  Michifran. — Ward  v.  Jewett,  Walk, 

covery  and   reHef,  an  affidavit  of  its  (Mich.)  45. 

loss  must  be  made  and  annexed  to  the  New  Jersey. — Mulford   v,    Reilly, 

bill,  and  the  absence  of  such  affidavit  32  N.  J.  Eq.  419. 

may  be  a  good   cause  of  demurrer  to  New  Tork. — Williams  v.   Corwin^ 

the  bill,  yet,  if  the  party  charged  by  Hopk.  (N.  Y.)  471;  Caines  v.  FiAer, 

the  bill  permits  it  to  be  taken  tor  con-  i  Johns.  Ch.  (N.  Y.>  8. 
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Taklag  tka  lin  m  Gonfesiwd.         DECREES,  E<M  9I  IMb^H. 
WUt  ii  Hot  AdBiiUtd. — But  if  the  averments  ate  not  sufficiently 

North     Car0A'»a.^Attj.-Gen.     v.  Ilk*  a  Dtfiiitft  %X  lAW.^«'An  order 

Carver,  12  Ired.  (N.  Car.)  231.  that  a  bill  be  taken  pro  confesso  is  in- 

7Vf»»tfA$«0.— Cbiybrook  v.  Waci«,  7  terlocutorj  and  intended   to  prepare 

Coldw.  (Tenn.)  555;  Warren  v.  Ken-  the  case  for  a  final  decree.     Its  effect 

ned/,  I  Heisk.  (Tenn.)  439;  Stone  v.  is  similar  to  that  of  a  default   in  an 

Duncan,  t  Head  (Tenn.)  103;  Ross  r^  action  at  comnnon  law,  by  which  the 

Meek,  93  Tenn.  6(56;  Haralson  v.  Mc-  defendant  is  deemed  to  have  admitted 

Gavock,  10  Lea  (Tenn.)  719^  all  that  is  well  pleaded  In  the  declara- 

Vermont. — Paine  r.  Skocum,  56  Vt.  tion."     Ruseell  x\  Lathrop,  122  Mass. 

505.  30©,     To  tl>e  point  that  the  order  re- 

Wisconsin. — Talhnan  v.  Truesdell,  sembles  a  defauh  at  taw,  see  also  War- 

3  Wis.  443.  rcn  ts.  Kcnnedj,  i  Hci?k.  (Tenn. > 439; 

United  Sfctcs. — ^Thomr^cn  v.  Woos-  Caines  v.  Fish'^ i\ i  Johns.  Ch. (N.  Y.)  8 ; 

ter,  114  U.  S.  104;  U.  S.  v.  Sampar^'ae,  Neate  v.  Keele,  2T.  B.  Mon.  (Ky.>32. 

Uempst.  (U.   S.)    118;   Masterson  v.  Ilka JaOgneottiy  Mllttott,  ole. — Lord 

Howard,  i&  Wall.  (U.  S.)  99.  See  also  Hardwicke  Hkened  a  decree  pracon- 

Andrews  v.  Cole,  20  Fed.   Rep.  410;  fess^  to  a  )udgBient  b-r  nil  dicit  at 

Dobson  V.  Hartford  Carpet  Co.,  114  convnan    law,   and    to  judgement  for 

U.  S.  439^  plaintiff  on  demurrer  to  the  delend- 

**  The  effect  ol  taking  a  \yi\\  pro  co»-  ant's  plea.     Davis  7*.  l>avis,  2  Atk.  21. 

/esso  is  that  all  the  facts  stated  in  the  Seeateo  Hawkins  v.  Crook,  2  F.  Wms. 

bill  are  taken  to  be  true,  as  against  the  556;  Thomson  v,  Wooster,  114  U.  S. 

defendant."    Landon  v,  Readj,  i  Sim.  104. 

&  S.  44.  Itta  OoafcKloa  9t  Jadgment  at  Law.— 

After  an  order  pro  com/esso  the  case  ''*'  The  effect  of  comlessing  the  mat- 
is  to  be  treated  as  if  the-  defendant  had  ter  set  forth  in  the  bill,  by  declining 
answered  and  admitted  the  plaintiff's  or  neglecting  to  answer,  is  even 
rights  as  set  up  in.  the  bill.  Stone  v.  stronger  than  a  judgment  by  default 
l>uncan,  1  Head  (Tenn.)  103;  Atty.-  at  law,  and  assimilates  more  nearly  to 
Gen.  V.  Carver,  12  Ired.  (N.  Car.)  231 ;  a  jud^^ent  by  confession.  It  is  to  be 
Manchester  t>.  McKee,  9  ill.  511.  taken  most  strongly   against  the  party 

Upon  taking  a  bill  pro  confesso  all  confessing  it,   and   every  intendment 

the  facts  sufficiently  stated  are  to  be  made  in  favor  of  the  bill.**     Sallade  r. 

taken  as  true  to  the  same  extent  as  if  School  Directors,  2  Pearson  (F^.)  51, 

established  by  the  evidence  against  the  where  the  hill  was  defectively  drawn, 

denial  ol  the  defendant.      Spears  t'.  amended  by  leave  ol  the  court,  and  no 

Cheatham,  44  Miss.  64.  answer  filedtotheamendied  bill,  which 

naRvle  Appitea  ta CroM.  BlUa  taken  was  also  inavtiiieiaily  drawn.     Com- 

as  confessed.    M'Gee  v.  Beall,  3  Litt.  pare  Clarke  v.  Strong,   13  Ark.  491 ; 

(Ky.)  193;  Atterbervy  v.  Knox,  8  Dana  Bveekinridge?'.  Waters,  4  Dana  (K.y.) 

(Ky.)  282.  620,  and   White    v,   Lewisy  2  A.    K. 

Rnla  AnAlea  to  Mfla  of  RavtoiP. —  Marsh.  (Ky.)  123,  where  the  court  said: 
Where  a  bill  of  review  is  taken  as  con-  ^*'  A  decree  upon  an  implied  confession 
fessed,  distinct  and  positive  allegations  must  be  taken  strictly.  *  •  *  No  in- 
therein  are  admitted  as  true.  U.  &  tendment  of  a  fact  net  within  the  alle- 
V.  Samperyac,  Hempst.  (U.  S.)  136,  gationscan  be  made  to  support  such  a 
in  which  case  the  court  said:  "The  decree."  See  generally,  article  Con- 
allegations  are  incontrovertibly  estate-  sTRUcrioir  of  Flbading,  vol.  4,  p,  762. 
lished,  when  confessed  by  him  against  Htfeia  aaA  Panania  BapvMiaftattTea 
whom  they  are  made.  This  is  fche  BooBd. — The  heirs  awl  personal  repre- 
doc trine  applicable  to  original  birlils,  sentatires  of  a  defendant  wfio  has  suf- 
and  we  have,  in  our  researches,  been  fercd  his  bill  to  be  taken  as  confessed 
able  to  find  no  case  where  the  dioctrine  a^nst  him  are  bound  by  his  impKed 
has  been  applied  to  bills  of  review,  adtanissiotts;  and  it  seems  that  if  the 
Perhaps  it  may  be  because*  no  such  suit  is  reri'ved  against  them  they  nuis4> 
case  exists,  and  tlMit  this  is  the  first  apply  to>  vacate  the  order  taking  the 
where  a  bill  of  review  has  ever  been  bill  as  confessed  ilf  they  wish  to  con- 
taken  pro  confesso.  But  the  principle  trovert  the  allegations  oif  the  bill  or  to> 
applies  with  equal  force  and  propriety  set  up  any  defense  except  such  as.  has 
ti»  the  lattev  as  to>  tlie  fo0mer."  aviseA  sin«e  the  entry  of  the  order. 
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Taking  Um  Uli  M  Coafemd.        DECREES.  Effect  of  DefaUt. 

definite  and  certain,  the  requisite  certainty  must  be  supplied 

Christie  v.  Bishop,   i  Barb.  Ch.  (N.  are  admitted  by  an  order /r^  c<?ii/rj jo. 

Y.)  105.  Ross  V.  Meek,  93  Tenn.  666. 

kAxoiuAou  Bind!  Pnroluwer  Pendmie  Plaintiff '•  BU^  to  Sua  Is  Admitted  by 

Lite. — One  who    purchases    property  allowing  the  bill  to  be  taken  pro  con- 

from  a  defendant  in  a  foreclosure  suit  fesso.  Baltzell  i'.  Hall,  i  Litt.  (Ky.)  97. 

after  the  bill  has  been  taken  as  con-  ATerment    of    Ck>nalderatlon.— ^  In    a 

fessed  against  him,  takes  such  prop-  bill  for  specific  performance  of  a  bond 

erty  subject   to  all  the  rights  of  the  to  convey  a  tract  of  land,  part  of  an 

plamtifT,  and  is  bound  by  the  admis-  unsurveyed  entry,  the  obligee  and  his 

sion  made  by  such  defendant  in  suffer-  assignee  of  the  certificate  of   survey 

ing  the  bill  to  be  taken  as  confessed  afterwards  made  were  joined  as  de- 

agaiii3t  him.     Utica  Bank  v.  Finch,  i  fendants,  and   the  bill   was   taken  as 

Barb.  Ch.  (N.  Y.)  75.  confessed   against  the  obligee.     The 

AdmlBBUm  I17  Bzecnton  or  AdmlnlB-  assignee  answered  denying  the  allega- 

traton. — If  there  be  a  default  in  a  suit  tions  of  the  bill,  but  it  was  held  that 

against    personal    representatives,    it  he  could  not  contest  the  allegation  in 

may  be  taken  as  a  confession  of  assets,  the  bill  that   the  price  was  paid,  as  he 

South  V.  Carr,  7  T.  B.  Mon.  (Ky.)  419.  was   bound  by  the  admission  of  the 

AdmiiPfflffn  by    Honrealdeiit. — An  or-  obligee  whose  interest  was  alone   in- 

der  pro  confesso  against  nonresidents  volved    in    that  question.     Fraily    zk 

ser\'ed  by  publication  is  an  admission  Langford,    i     A.    K.     Marsh.    (Ky.) 

of  the  truth  of  the  allegations  of  the  563. 

bill.  Butler  v.  Butler,  11  Ala.  668;  Where  the  assignee  of  a  title  bond 
Hartley  v,  Bloodgood,  16  Ala.  233 ;  brought  a  suit  against  the  obligor  for 
Arnold  v.  Sheppard,  6  Ala.  299.  See  a  s|>ecific  performance,  and  the  bill 
also  Andres  v.  Lee,  i  Dev.  &  B.  Eq.  was  taken  as  confessed,  it  was  held 
(N.  Car.)  318.  C<?if/ra,  Beach  w.  Mos-  that  the  defendant  could  not  resist  a 
grove,  16  Fed.  Rep.  305,  citing  Rog-  decree  on  the  ground  that  no  consid- 
ers V.  Marshall,  13  Fed.  Rep.  64,  eration  passed  for  the  assignment, 
which,  however,  is  decidedly  not  in  where  the  bill  alleged  that  the  as- 
point.  See  also  Bowman  v.  Hall,  2  signee  purchased  for  a  valuable  con- 
Ind.  206;  Trimble  v.  White,  2  Ind.  sideration.  Koen  v.  White,  Meigs 
205.  (Tenn.)  358. 

By  the  early  practice  in  the  New  Allegalloiu   IliT<flTl]ig  Penaltj.  FoxfU- 

York  Chancery  a  bill  taken  as  con-  tore,  etc. — In  Atterberry   v.  Knox,  8 

fessed  against  a  nonresident  was  con-  Dana  (Ky.)  282,  it  was  declared  that 

sidered  as  conclusive  against  him,  but  **  whenever  a  bill  is  taken  pro  confesso, 

a  statute  was  subsequently  passed  re-  the  whole  of    the    matters    charged, 

quiring  a  reference  to  a  master,  and  whether  they  involve  a  penalty,  for- 

proof      of     the     facts     and     circum-  feiture,  infamous  punishment,  or  not, 

stances   stated   in  the  bill.     Aymer  v,  *  *  *  are   taken   as  true."     **  In   our 

Gault,  2  Paige  (N.  Y.)  284;  Danforth  researches,"  continued  the  court,  **we 

T'.  Woods,  II   Paige  (N.  Y.)  9;  Corn-  have  been   able    to    find    no    case  in 

ing  V.  Baxter,  6  Paige  (N.  Y.)  179.  which,  if  a  bill  has  been  taken  for  con- 

Ezhllilts  Attached  to  the  BUI  are  ad-  fessed,  it  has  not  been  taken  for  con- 
mi  tted  to  be  correct.  Baker  v.  Young,  fessed  for  all  the  specific  charges 
90  Ala.  426.  made,  whether  those  charges  are  of  a 

Where,  in  a  foreclosure  bill,  the  ac-  character  w^hich    involve    in   them  a 

knowledgment    of    the    mortgage   is  forfeiture    or    penalty    or    not.     Tlie 

alleged  and  a  copy  of  the  mortgage  practice  has  always  been,  at  the  proper 

Is  referred  to  as  an  exhibit,  the  suffi-  stage,  to  take  all  for  confessed  unless 

ciency  of  the  acknowledgment  is  ad-  the  defendant  be  an  infant  or  lunatic, 

mitted  by  a  default,  notwithstanding  or  for  some  other  cause  be  incapable 

in  the  attesting  clause  of  his  certifi-  of  defending." 

cate  of    acknowledgment  the  notary  Admlwrion    I17  Mairled  Woman. — By 

says,  "Given  under  my  hand  and  seal,"  the   Tennessee  Code,  §  4371,  an  order 

the  instrument  itself  showing  that  it  pro  confesso  against  a  married  woman 

was   his  official   seal    which  was  an-  residing  in  the  state  admits  the  alle- 

nexed.     Moore  v.  Titman,  33  111.  3^8.  gations    of    the    bill    to    be    true    as 

Allegattone  of  Tltte   in  the  plaintiff  charged.     Hill    v,    Hillman,    6    Lea 
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by  proof.* 

Conclusions  of  law  charged  in  the  bill  are  not  admitted,*  nor  is 
the  defendant  precluded  from  contesting  the  sufficiency  of  the 
bill,  or  from  insisting  that  the  averments  in  it  do  not  justify  the 
decree.* 

c.  Proof  of  Allegations  of  Bill— Early  Engiiah  praetiee. — Ac- 
cording to  the  earlier  practice  of  the  English  chancery,  a  bill  would 
not  be  taken  pro  confesso  without  putting  the  plaintiff  to  prove 
its  material  allegations.^ 

In  Xodern  Praetiee,  if  the  allegations  in  the  bill  are  of  a  nature  so 
distinct  and  positive  that,  talcing  them  to  be  true,  the  court  can 

(Tenn.)  717 ;  Doherty  v.  Choate,   16  by  a  default.     McDowell  v.  Graham, 

Lea  (Tenn.)  192.            •  3  Dana  (Ky.)  73;  Spears  t'.  Cheatham, 

Lialillity  to  Account. — A  defendant  44  Miss.  64.  See  also  article  Bills  in 
who  has  permitted  a  bill  for  account  EqyiTY,  vol.  3,  p.  363. 
against  himself  and  his  partner  to  be  1.  See  infra,  IX.  6.  c. 
taken  as  confessed  against  him,  cannot  2.  Cowan  xk  Wells,  5  Lea  (Tenn.) 
question  his  liability  to  accoimt,  by  682,  where  it  was  held  that  an  allegu- 
exception  to  a  master's  report,  which  tion  that  the  defendants  took  no  inter- 
pursuing  the  order  of  reference  holds  est  under  a  certain  clause  in  a  will, 
him  liable  to  account.  Miller  v.  How-  which  was  before  the  court  for  con- 
ard,  26  N.  J.  Eq.  166.  struction,  was  not  admitted  by  a  de- 

Admlsalon  Confined  to  Facte  Alleged,  fault. 

— Allowing  the  bill  to  be  taken  pro  An  averment  that  the  filing  and  re- 

confesso  does  not  amount  to  a  confes-  cording  of  a  transcript  of  a  judgment 

sion  of  any  fact  not  alleged  in  it.     De  created  a  lien  upon  certain  lands  was 

Leuw  x\  Neely,  71  III.  473;  Crawford  held  not  to  be  admitted  by  a  default, 

r.  Cook,  55  111.  App.  351 ;  Robinson  r.  Cramer  t».  Bode,  24  111.  App.  219. 

Townshend,   3   Gill    «   J.    (Md.)  413.  8.  See   infra,  IX.  7.  Hear  in fr  and 

Thus,  if  a  bill  does  not  allege  that  the  Final  Decree,     Ohio  Cent.  R.  Co.  v. 

premises  which  are  the  subject  of  the  New  York  Cent.  Trust  Co.,   133   U. 

suit  are  not  liable  to  a  homestead  ex-  S.  83. 

emption,  a  default  is  not  an  admission  4.  Johnson  v.  Desmineere,  i   Vern. 

that  the   defendant   has   no   right   to  223;  Hawkins   v.  Crook,  2   P.   Wms. 

insist  upon  such  exemption.     Silsbe  v.  556;  Andrews  r.  Cole,  20  Fed.   Rep, 

Lucas,  36  111.  462;  Wing  v.   Cropper,  411, 

35  111.  256.  In  North  Carolina,  the  practice  seems 

Where  BUI  is  Snbeeqnently  Diamlssed.  to  have  prevailed  at  one  time,  in  some 

— An  order  taking  the  bill  as  confessed  parts  of  the  state,  of  requiring  a  plain- 

for  failure  to  appear  is  not  evidence  as  tiff  to  prove  his  case  on  the  hearing, 

an  admission  of  the  allegations  of  the  notwithstanding  the  bill  was  taken /rr) 

bill  if  the  bill  is  afterwards  dismissed,  confesso  and  the  cause  set  down  there- 

Garrett  v.  Ricketts,  9  Ala.  529.  on.     But  in  Atty.-Gen.  v.  Carver,   12 

In  Foreclosure  for  Instalments. — The  Ired.  (N.  Car.)  231,  the  court  said: 
effect  of  a  default  in  a  suit  to  foreclose  "  The  practice  cannot  be  of  long 
for  an  instalment  is  only  to  admit  the  standing,  and  must  be  of  limited  ex- 
securities  as  alleged  and  the  amount  tent;  and  there  seems  to  be  no  founda - 
then  due;  and  it  cannot  operate  as  an  tion  for  it.  The  experience  of  the 
admission  in  the  future  of  the  nonpay-  elder  members  of  the  court  is  entirely 
ment  of  an  instalment  not  yet  due.  to  the  contrary  on  the  circuits ;  and  ft 
Brown  t».  Thompson,  29  Mich.  72.  certainly  never  prevailed  in  this  court. 
See  also  Ohio  Cent.  R.  Co.  v.  New  Not  to  mention  other  cases,  it  was  held 
York  Cent.  Trust  Co.,  133  U.  S.  83.  or  plainly  assumed  in  Andres  r.  Lee, 

Ayerments  on  Information  and  Belief,  i  Dev.  &  B.  Eq.   (N.  Car.)  318,- and 

— Where  the  plaintiff  merely  alleges  McCa.skill  t*.  McBryde,  2  Ired.  Eq.  (N. 

that  he  is  informed  and  believes  that  Car.)  52,  that  an  order  taking  a  bill 

certain  material  facts  exist,  the  actual  pro  confesso  dispensed  with  proof  on 

existence  of  those  facts  is  not  admitted  the  hearing.'^ 
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make  a  decree  upon  them,  it  will,  upon  the  order  prd  cmfrssiff^ 
decree  without  proof  .^ 

1.  Aia^ma.-^tLTTtidine  v.  O'Con-  as  true  without  proof.    Where  the  al- 

nor,  21  Ala.  573 ;  Wellborn   t'.  Tiller,  legations  of  a  bill  are  indefinite^  or  the 

10    Ala.    305;    Baker  v.    Young,   90  demand   of  the  complainant   is  in  its 

Ala.  426.    See  also  Hogan  v.  Smith,  nature  uncertain,    the  certainty  req- 

16  Ala.  600.  uisite  to  a  proper  decree  must  be  af- 

CoUrado. — Clear  Creek,  etc..  Gold,  forded  by  proofs.    The  bill,  when  con- 

etc.,  Min.  Co.  v.  Root,  i  Colo.  374.  fessed  by  the  default  of  the  defendant, 

Indiana. — Piatt  t».  Judson,  3  Blackf.  is  taken  to  be  true  in  all  matters  al- 

(Ind.)  235;  Colerick  r.  Hooper,  3  Ind.  leged  with  sufficient  certainty,  but  in 

3x6.  respect  to  matters  not  alleged  with 

Iowa.  —  Minear    v,     Hogg      (Iowa  due  certainty,  or  subjects  which  from 

1895),  63  N.  W.  Rep.  444;  Humphreys  their    nature,  and   the  course  of  the 

V,  iSarling^on,  3  Greene  (Iowa)  588.  court,  require  .an  examination  of  de- 

Kentucky. — Baltiell  v.  Hall,  i  Litt.  tails,  the  obligation  to  furnish  proofs 

(Ky.)  97;  Neal  v.  Keel,  4  T.  B.  Mon.  rests  on  the  complainant.*' 

(Ky.)  162.  Allegation  of  Pexjuiy  aad  Foisery. — In 

Jlf/cjti^a«.—Covellr.  Cole,  16  Mich,  a  bill  of  review  for  newly  discovered 

223 ;  Ward  v.  Jewett,  Walk.  (Mich.)  45^  evidence  it  was  alleged  that  the  title 

yiew  Jersey. — Mulford  v.  Reilly,  32  papers  introduced  in  the  case  in  which 

N.  }.  £q.  419;  Mutual  L.   Ins.  Co.  v.  the  former  decree  was  rendered  were 

Sturges,  32  N.  }.  Eq.  678.  forged  and  spurious,  and  that  the  wit- 

Nevj    Torh. — Williams  v.  Corwin,  ness    who    proved     them    committed 

Hopk.  (N.  Y.)  471.     See  also  Rose  x\  perjury.      The  bill    being  taken  pro 

Woodruff,  4  Johns.  Ch.  (N.  Y.)  547.  confessoy     "these    allegations,"  said 

Tennessee. — Douglass   v.    Evans,    x  the  court,  "destroy  the  evidence  upon 

Overt.  (Tenn.)  84;  Ross  v*  Meek,  93  which  the  former  decree  was  based, 

Tenn.  666;  Haralson  v.  McGavock,  10  are  distinct  and  positive  in  their  nature. 

Lea  (Tenn.)  719.  and    justify    a    decree    without  addi- 

JVisconsin, — ^Tallman  v.  Truesdell,  tional  proof."     U.  S,  v.  Samperyac, 

3  Wis.  443.  Hempst.  (U.  S.)  137. 

l/nited  States. ^Ohio  Cent.  R.  Co.  Colorado  — /,/«»    Cases.— '^  By    the 

V.  Central  Trust  Co.,  133  U.  S.  83;  U.  twenty-third  section  of  the  chapter  of 

S.  V.  Samperyac,  Hempst.  (U.  S.)  118.  the  Revised  Statutes  relating  to  liens, 

Tbo  Loadlnir  Hodem  Case  is  Wil-  it  is  provided  that  in  proceedings 
Hams  V.  Corwin,  Hopk.  (N.  Y.)  471.  under  the  act  courts  are  vested  with 
In  that  case  the  bill  had  been  taken  as  all  the  powers  of  courts  of  chancery, 
confessed  and  a  reference  had  been  and  shall  be  governed  by  the  rules  of 
made  to  a  master.  In  proceeding  be-  proceeding  and  decision  in  those 
fore  the  master  it  became  a  question  courts,  so  far  as  those  rules  of  pro- 
how  far  the  plaintiff  was  bound  to  ceeding  and  decision  are  applicable  to 
establish  the  allegations  of  his  bill  by  cases  and  questions  presented  for  ad- 
proofs,  and  the  cause  was  submitted  to  judication  and  decision  under  the  act. 
the  court  for  some  direction  upon  that  "With  propriety  this  has  been  re- 
question.  Mr.  Hoffman,  the  master,  girded  as  establishing  the  chancery 
laid  before  the  chancellor  a  statement  practice  in  cases  of  this  kind,  subject, 
showing  the  result  of  his  researches  as  of  course,  to  such  modifications  as  are 
to  the  effect  of  taking  a  bill  as  con-  provided  by  the  act  relating  to  liens, 
fessed.  His  paper,  which  contains  an  Sutherland  v.  Ryerson,  24  111.  517. 
elaborate  examination  of  the  author!-  **The  nineteenth  section  of  tlieact 
ties,  is  reported  in  extenso^  and,  being  relating  to  chancery  practice  has  been 
virtually  adopted  in  the  brief  opinion  held  to  confer  upon  the  court  power  to 
delivered  by  the  chancellor,  it  consti-  proceed  to  a  decree,  upon  bill  con- 
tutes  the  most  interesting  feature  of  the  fessed,  with  or  without  evidence  to 
case.  The  general  conclusion  was  ex-  support  the  bill,  as  the  court  shall  in 
pressed  by  the  chancellor  as  follows :  its  discretion  deem  best.  Stephens  z\ 
**  When  the  allegations  of  a  bill  are  Bichnell,  27  til.  444. 
distinct  and  positive,  and  the  bill  is  **  It  is  contendeothat  a  different  rule 
confessed,  such  allegations  are  taken  should  be  applied  to  lien  cases,  but  we 
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If  the  allegations  of  the  bill  are  uncertain  and  indefinite,  but 
yet  such  as  to  make  it  substantially  good,  no  decree  should  be 

do  not  discover  anj  ground  for  doing  30  111.  25;  Gault  ?^  Hoagland,  25  111. 
so.  The  rule  in  question  is  quite  as  266;  Boston  v.  Nichols,  47  111.  353; 
applicable  to  this  proceeding  as  any  Parker  v.  Brown,  t2  111.  App.  291 ; 
other  rule  of  chancery  practice,  and  it  Moore  v,  Titman,  33  111.  358*  No  dia- 
ls therefore  precisely  within  the  terms  tinction  is  made  in  this  respect  be- 
of  section  23  of  the  act  relating  to  li^ns.  tween  bills  sworn  to  and  those  not 
The  bill  in  this  case  having  been  taken  sworn  to.  Benneson  v.  Bill,  62  111.  408. 
as  confessed  by  plaintiflTs  in  error,  the  Most  of  the  foregoing  cases  also 
want  of  evidence  to  support  it  is  no  hold  that  the  defendant  cannot  assign 
ground  for  reversal."  Clear  Creek,  as  error  that  the  proof  does  not  sus- 
etc,  Gold,  etc.,  Min.  Co.  z\  Root,  z  tain  the  allegations  of  the  bill. 
Colo.  374.  And  M  the  court,  in  the  exercise  of 

Irregalarto  Take  Evidence. — ^Wherea  its    discretion,  does  require  proof,  it 

bill  is  taken  as  confessed  on  service  of  cannot  be  assigned  for  error  that  the 

process,    it    is   irregular  in    ordinary  proofs  do   not  sustain  the  allegations 

cases  to  take  testimony  to  support  it,  of  the  bill.     Starne   x>,   Farr,    17  111. 

^nd  the  costs  of  such  testimony  cannot  App.  491 ;  Pamsworth  v,  Strasler,   12 

oe  charged  against  a  defendant.     Co-  111.  482,  where  the  court  said:  **But  it 

veil  V.  Cole,  16  Mich.  223.  was  said  that  inasmuch  as  the  court 

Allegatloni  Blsproyed  by  Svidence. —  did  require  proof,  it  manifested  a  de- 
If  evidence  is  actually  taken  by  the  termination  not  to  proceed  upon  that 
plaintiff  and  appears  of  record,  and  it  confession,  and  that  when  proof  is  re- 
destroys  the  case  made  by  the  bill,  a  quired,  when  the  court  has  deter- 
decree  for  the  plaintiff  will  be  re-  mined  to  proceed  upon  the  proofs, 
versed  on  appeal.  Atkins  r.  Faulkner,  then  they  should  appear  to  have  been 
II  Iowa  326;  Cook  V.  Woodbury  Coun-  sufficient.  But  the  right  of  the  court 
ty,  13  Iowa  21.  See  also  Brahm  v,  to  act  upon  the  admissions  of  the 
IDietsch,  15  111.  App.  331.  parties     is    not    abandoned     because 

In  minoUi,  Rev.  Stat.,  c.  22,  §  18,  pro-  corroborating  proof  is  required.     The 

vides  that  "where  a  bill  is  taken  for  court   may  have  desired  to  have  heard 

confessed,  the  court,  before  a  final  de-  proof  upon  some  of    the  allegations 

cree  is  made,  if  deemed  requisite,  may  and  not  upon  others.     The  amount  of 

require  the  complainant   to  produce  corroborating  proof  to    be    required 

documents  and  witnesses  to  prove  the  was  within  the  discretion  of  the  court, 

allegations  of  his  bill,  or  may  examine  The  court  might  require  all  the  allega- 

him  on  oath  or  affirmation  touching  tions  of  the  bill   to  be    proved,    the 

the  facts  therein   alleged.     Such  de-  same  as  if  they  had  been  denied  by  an 

cree  shall  be  made  in  either  case  as  answer,  but  it  was  certainly  not  bound 

the  court  shall  consider  equitable  and  to   require   proof  to  that  extent.     It 

proper.'*  might    even    listen    to    evidence   not 

The    omission    or    requirement    of  strictly  admissible,  had  an  issue  been 

evidence  cannot  be  assigned  for  error,  formed,   and  yet  the   position  of  the 

unless   the   record    discloses  that  the  parties  would  preclude  them  from  ob- 

action   of  the   court  has   resulted   in  jecting  to  it.     The  whole  was  within 

wrong   to   the   defendants.      Glos    ?».  the  discretion  of  the  court.     It  is  true 

Swigart,  156  111.  329;  Sullivan  v.  Sulli-  that,  in  a  case  where  the  complainant 

van,  42   111.  315;  Dunn  v.   Keegin,  4  does  produce  legitimate  evidence  suf- 

111.  292;  Grob  7'.  Cushman,  45  111.  119;  ficient  to  maintain  his  case,  had  the 

Van  Valkenburg  v.  School   Trustees,  allegations  of  his  bill  been  denied  by 

66  111.   103;    Mason   v.  Patterson,   74  an  answer,  then  that  discretion  closes, 

111.  191 ;  Cronan  v.  Frizell,  42  111.  319;  and  he  is  entitled  to  a  decree,  and  it 

Smith  V.  Trimble,  27  111.    152;    Ste-  would  be  error  in  the  court  to  refuse 

phensv.  BIchnell,  27I1I.444;  Hummert  it.     In  such  a  case,  and  in  such  only, 

V.  Stempel,  31  111.  App,  550;  Manches-  would  it  be  the  duty  of  the  court,  on 

ter  V,  McKee,  9  111.   511 ;  Johnson   t\  the  application  of  the  complainant,  to 

Donnell,    15    111.    97;    Farnsworth  v.  preserve  the  evidence  in  the  record.*' 

Strasler,  12  111.  ^82;  Preston  v.  Hod-  As  was  said  in  Manchester  v.  McKee, 

gen,  50  111.  60;  Harmon  v.  Campbell,  9  111.  511,  **  If  it  would  not  be  error  to 
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rendered  unless  the  uncertainty  be  removed  by  evidence.^     And 

make  a  decree  without  anj  proof,  it  is  rendered  on  actual  service  or  appear- 
not  easy  to  comprehend  where  the  ance,  and  that  no  intendment  of  fact 
error  is  in  rendering  a  decree  upon  not  within  the  allegations  can  be  made 
insufficient  proof."  to  support  the  decree.  Clarke  v. Strong, 

Burnt    Records    Act. — The    Burnt  13  Ark.  ^i.  See  also  White  v,  Lewis, 

Records  Act  expressly  requires  proof  2  A.  K.  Marsh.  (Kj.)  123. 

of  the  allegations  in  the  petition  where  Uncertainty  In  DatM. — Close  v.  Hunt, 

the  defendant  fails  to  answer.     See  8  Blackf.  (Ind.)  254,  was  a  bill  to  en- 

Heacock  v.  Hosmer,  109  III.  245.  force  a  mechanic's  lien  for  materials 

BzceptUmi  to  tlia  Bvle. — In  a  divorce  furnished.     The  statute  governing  the 

case  *'  no  admissions  of  the  defendant,  case  required  the  bill  to  be  filed  within 

whether  bv  answer  or  by  failure  to  one  year  from  the  time  of  furnishing 

answer,  will  supersede  the  necessity  of  the  materials  on  account  of  which  tlie 

proof  of  the  truth  of  the  allegations  lien  was  claimed.     In  reversing  a  de- 

of  the  bill."     Welch  v.  Welch,  16  Ark.  cree  rendered  on  the  bill  without  proof, 

527.     See  article  DrvoRCS.  the  Supreme  Court  said  :  "  The  state- 

1.  Laney  v.  Laney,  4  Ind.  149;  ment  with  regard  to  the  times  of  fur- 
Close  V,  Hunt,  8  Blackf.  (Ind.)  2J4;  nishing  the  materials  is  very  indefinite. 
Pegg  V.  Davis,  2  Blackf.  (Ind.)  281;  The  statement  is  that  the  materials 
Atkins  7'.  Faulkner,  11  Iowa  326;  were  furnished,  at  several  times,  be- 
Marshall  v.  Tenant,  2  J.  T.  Marsh,  tween  the  first  day  of  April  and  the 
(Ky.)  155;  Harlan  v.  Murrell,  3  Dana  first  day  of  September,  1840.  This 
(Ky.)  181;  Ward  v.  Jewett,  Walk,  might  be  true,  and  still  more  than  a 
(Mich.)  45;  Williams  r.  Corwin,  year  have  elapsed  between  the  delivery 
Hopk.  (N.  Y.)  471;  Ohio  Cent.  R.  of  the  last  lumber  furnished  and  the 
Co.  V.  Central  Trust  Co.,  133  U.  S.  tenth  day  of  July,  1841,  when  the  bill 
83;  Davis  V.  Speiden,  3  MacArthur  was  filed.  •  •  •  The  bill  or  the  proof 
(D.  C.)  283,  104  U.  S.  83;  U.  S.  V,  should  have  shown  conclusively  that 
Samperyac,  Hempst.  (U.  S.)  118.  See  the  bill  was  filed  within  one  year  after 
also  Blanchard  v,  Cooke,  144  Mass.  207.  the  last  lot  of  timber  was  furnished." 

Decree    wlUumt     Proof    Conatltatea  Uncertainty  in  Amonnt. — In  Pegg  v. 

Error  Apparent. — A  final   decree  pro  Davis,  2  Blackf.  (Ind.)  281,  a  final  de- 

confesso  without  proof,  where  the  aver-  cree  for  the  recovery  of  $2,958,  rendered 

ments  in  the  bill  are  not  sufficiently  without  proof  upon  a  bill  taken  fro 

precise  and  definite,  will  be  reversed  confesso  for  want  of  a  sufficient  answer, 

on  a  bill  of  review  for  error  apparent,  was  reversed  because  of  the  uncertain 

Davis  t;.  Speiden,  3  MacArthur  (D.  C.)  statements  of  the  charges  in  the  bili, 

283,  expressly  affirmed  on  this  point,  one  being  **of  cash  notes  to  a  large 

although     reversed    on    another,     in  amount,   say   two  thousand   dollars," 

Davis  T'.  Speiden,  104  U.  S.  83.  the  other  being  **  of  a  large  sum  of 

Analogy  to  Definnlt  at  Iaw. — **  Where  money." 
the  decree  is  to  be  made  upon  the  bill,  A  bill  to  foreclose  a  mortgage  de- 
no  answer  being  filed,  it  is  as  much  scribed  the  debt  only  by  reference  to 
the  duty  of  the  chancellor  to  require  the  mortgage.  The  notes  to  secure 
proof  reducing  the  matters  to  certainty ,  which  the  mortgage  was  given  were 
as  it  is  that  of  a  court  of  law  to  award  not  made  exhibits  by  the  bill,  and  the 
a  writ  of  inquiry  to  assess  damages  mortgage  only  described  one  of  them 
upon  a  declaration  general  and  indefi-  as  a  note  for  "  a  hundred  and  ninety 

nite;  and  if  the  proofs  furnished  do    ."     The  bill  was  held  insufficient 

not  show  that  there  is  ground  for  a  to  justify  a  decree  pro  confesso  without 

decree  in  favor  of  the  plaintiff,  he  can  proof  for  a  hundred  and  ninety  dol- 

have   no   final   decree   in  his   favor."  lars.      Harlan    v.    Murrell,    3    Dana 

Laney  v,  Laney,  4  Ind.  153.     See  also  (Ky.)  181. 

Atkins  r.  Faulkner,  II  Iowa  326.  Indeflnlte   Ayennent  of   Estoppel    In 

Pro  ConfMso  on  Ck>nBtractlye  Notice. —  Pals. — In  Laney  t>.  Laney,  4  Ind.  149, 

It  has  been  held  that  where  a  decree  a  conveyance  of  land  had  been  made 

fro  confesso  without  proof  is  rendered  by  a  son  to  his  father,  which  was  fraud- 

on  constructive  notice,  a  greater  de-  ulent  as  to  the  creditors  of  the  former, 

gree  of  certainty  is  required  in  the  al-  The  property  remained  in  possession 

legations    than   where   the  decree  is  of  the  son,  and  after  paying  his  debts 
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where  damages  are  sought  by  the  bill,  or  an  account  is  demanded, 
and  in  bills  for  redemption,  or  foreclosure,  to  settle  partnerships, 
and  for  accounts  and  payment  of  legacies,  distributive  shares,  and 

the  like,  the  case  will  be  referred  to  a  master,  or  evidence  adduced 

in  some  other  manner  according  to  the  practice  of  the  court.* 

he  demanded  a  reconveyance,  which  the  sale  of  land,  and  it  is  not  so  de- 
the  father  refused  on  the  ground  that  scribed  in  the  contract  or  bill  as  to 
no  reconveyance  was  necessary,  at  the  identify  it  by  such  metes  and  bounds 
same  time  falsely  asserting  that  the  as  ought  to  be  inserted  in  the  convey  - 
deed  had  been  destroyed,  and  also  de-  ance  to  be  decreed,  then,  on  the  hear- 
claring  that  he  made  no  claim  to  the  ing,  the  court  would  only  declare  that 
land.  Thereupon,  the  son,  and  after  it  was  fit  that  the  contract  should  be 
his  death  his  heirs,  paid  the  taxes  on  specifically  performed,  and  a  sur- 
the  land  and  expended  money  in  im-  vey  and  inquiry  would  be  directed 
proving  the  same.  The  father  subse-  thereon."  Atty.-Gen.  v.  Carver,  12 
quently  claiming  to  be  the  owner  and  Ired.  (N.  Car.)  231. 
entitled  to  possession  of  the  land,  the  Analogy  to  Defianlt  at  Iaw. — It  was 
son's  heirs  brought  a  suit  for  an  in-  said  in  Hawkins  v.  Crook,  2  P.  Wms. 
Junction  to  restrain  him  from  asserting  556,  and  quoted  in  2  £q.  Cas.  Abr. 
title.  The  allegations  of  the  bill  were  X79,  that  **the  method  of  equity  in 
very  general,  and  would  admit  proof  taking  a  bill /r£>c0ff/>^j0  was  consonant 
of  facts  making  out  a  case  of  estoppel,  to  the  rule  and  practice  of  courts 
A  final  decree  pro  confesso  was  ren-  at  law,  where,  if  the  defendant  makes 
dered  against  the  defendant  without  default  by  nihil  dicity  judgment  is  im- 
proof.  The  decree  was  reversed  on  mediately  gfiven  in  debt,  or  in  all  cases 
appeal  and  remanded  with  suggestions  where  the  thing  demanded  is  certain ; 
that  proof  be  taken  as  to  the  agency  of  but  where  the  matter  sued  for  consists 
the  father  in  inducing  the  son  to  con-  in  damages,  a  judgment  interlocutory 
vey  to  him,  the  age  and  capacity  of  is  given ;  after  which  a  writ  of  inquiry 
the  son,  the  length  of  time  that  goes  to  ascertain  the  damages,  and  then 
elapsed  before  his  debts  were  paid,  the  follows  the  judgment  final." 
character  of  the  improvements  made  **  The  strict  analogy  of  this  proceed- 
by  the  son  and  his  heirs,  none  of  those  ing,  in  actions  of  law,  to  a  general  de- 
facts  being  particularly  detailed  in  the  cree  pro  confesso  in  equity  in  favor  of 
bill.  the  complainant,  with  a  reference  to  a 

1.  Russell  V.  Lathrop,  122  Mass.  300;  master  to  take  a  necessary  account,  or 

Atty.-Gen.  v.  Carver,  12  Ired. (N. Car.)  to  assess  unliquidated  damages,  is  ob- 

238;  Findlay  V.  Sheffey,  i  Rand.  (Va.)  vious  and  striking."   Per  Bradley,  J., 

73;  Anonymous,  4  Hen.  &  M.  (Va.)  in  Thomson  v.  Wooster,  114  U.  S.  104. 

476;  Williams  t;.  Corwin,  Hopk.  (N.  Stipulation  on  Referonoe. — If,  after  a 

Y.)  471 ;  Pendleton  v,  Evans,  4  Wash,  bill  for  an  account  has  been  taken  for 

(U.  S.)  391 ;  Hazard  v.  Durant,  14  R.  confessed,  it  is  agreed  that  it  may  be 

1.25;  Mussinav.Bartlett,  8Port.(Ala.)  referred   to  the  clerk  and  master  to 

277.  See  also,  as  illustrating  the  prac-  take  an  account,  and  that  the  defend- 

tice.  King  v,  Bryant,  3  Myl.  &  C.  191 ;  ant  may  prove  before  him  by  compe- 

Davis  V.  Speiden,  3    Mac  Arthur  (D.  tent  testimony  any   matter  of  defense 

C.)  283,  104  U.  S.  83;  McMicken  v,  to  the  bill,  in  the  same  manner  and  to 

Perin,  18  How.  (U.  S.)  507;  Andrews  the  same  effect  as  if  an  answer  had 

V.  Denslow,  14  Blatchf.  (U.  S.)  182 ;  been  filed,  relying  on  such  matter  of 

Thomson  v,  Wooster,  114  U.  S.  104;  defense,  the  ciefendant  is  not  confined 

Brundage  v.  Goodfellow,  8  N.  J.  Eq.  to  proof  adapted   merely  to  limit  his 

513;  Miller  v.  Howard,  26  N.  J.  Eq.  responsibility,  but  may  adduce  proof 

166;  Hart  V.  Strong,  15  Vt.  377;  Ross  to  the  equity  of  the  bill,  and  to  show 

v.  Meek,  03  Tenn.fi56;  Hurd  v.  Good-  that  he    is    not    accountable    at    all. 

rich,  59  111.  J.50;  Martin  v.  McRey-  Pearl  r.  Nashville,  Meigs  (Tenn.)  597. 

nolds,  6  Mien.  70;   Heyn  v.   Heyn,  A  Becitalin  tlio  Final  Decreo  that  the 

Jac.  49.  amount  due  was  ascertained  by  refer- 

**  If,  for  example,  the  bill  be  for  the  ence  to  a  master,  if  not  contradicted 

specific  performance  of  a  contract  for  by  any  part  of  tlie  record,  is  sufficient 
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Proof  agaioBt  Vonreddonto. — Statutes  sometimes  require  proof  before 
a  decree  can  be  rendered  against  nonresidents  served  by  publica- 
tion and  who  do  not  appear,^  and  there  are  cases  holding  it  to  be 
the  duty  of  the  court  to  require  evidence  against  such  parties 
even  without  statutory  compulsion.* 

d.  Successful  Defense  by  Codefendant. — ^ai  a  e«Mni  s«]o, 

without  any  formal  order  of  reference  the   bill  and  exhibits  consisting  of  a 

and  report  from  the  master  appearing  certain   patent,   a    title   bond,   and  a 

in   the   record.     Smith  v,  Fattison,  45  transcript  of  the  suit  in  which  the  for- 

Miss.  619.  mer  decree  was  rendered.     The  court 

1.  New  York. — An  early  New  York  dismissed  the  bill  against  the  plain- 
statute  provided  that  if  nonresidents  tiff's  contention  that  he  was  entitled 
did  not  appear  the  bill  should  be  taken  to  a  final  decree  without  any  proof.  In 
as  confessed  and  the  court  should  di-  affirming  the  decree  of  dismissal  the 
rect  a  reference  to  a  master  to  take  court  said :  **  We  think  that  the  stat- 
proof  of  the  facts  and  circumstances  ute,  by  saying  that  the  court,  after  a 
stated  in  such  bill.  See  Aymer  v.  decree  pro  confesso,  may  proceed  to  a 
Gault,  2  Paige  (N.  Y.)  284;  Danforth  decree,  without  prescribing  the  man- 
V.  Woods,  II  Paige  (N.  Y.)  9;  Corn-  ner  of  proceeding,  has  not  precluded 
ing  t'.  Baxter,  6  Paige  (N.  Y.)  the  court  in  all  cases  from  requiring 
178.  proof  of  the  facts  alleged  in  the  bill 

In  Teimaaaae  the  Code,  ^  5 114*  5 116,  before  the  rendition  of  a  final  decree 

requires   proof  before  a   final   decree  for   the  complainant.  •  •  •  We  have 

can  be  taken  upon  an  order  pro  con-  no  idea   that,    in  such  a  case  as  that 

fesso  against  nonresidents,  without  at-  now    before    us,    the    legislature    in- 

tachment  of  property.     Mc Knight  r.  tended  the  complainant  should  have  a 

Hughes,  4  Lea  (Tenn.)  522;  Scovel  v,  final   decree,   without  any   proof,  for 

Absten,  i  Tenn.  Ch.  73.  whatever  he   might  choose  to  claim 

A  bill  to  revive  a  suit  against  a  in  his  bill.  •  •  •  If  the  practice  con- 
devisee  is  not  a  supplemental  bill  to  tended  for  by  the  complainants  were 
revive,  but  an  original  bill  in  the  na-  established,  it  would  open  the  door  to 
ture  of  a  bill  of  revivor,  and  when  filed  great  frauds  and  injustice." 
against  a  nonresident,  without  attach-  In  Trimble  v.  White,  2  Ind.  205,  a 
ment  of  property,  must  be  supported  final  decree  pro  confesso  against  a  non- 
by  proof.  Anderson  t*.  McNeal,  4  Lea  resident  defendant  was  reversed  be- 
(  Tenn.)  303.  cause  it  was  rendered  without  proof . 

In  ArkansiB  the  Digest  Stat.  Law  And  in  Beach  v,  Mosgrove,  16  Fed. 
1894,  i  5^76»  provides  that  the  state-  Rep.  307,  a  decree  was  held  to  be  er- 
ments  of  the  complaint,  as  against  a  roneous  '*  because  it  was  rendered 
defendant  constructively  summoned,  without  proof,  upon  ser^ice  by  publi- 
and  who  has  not  appeared,  except  such  cation  only,  and  without  an  appear- 
as  are  for  his  benefit,  shall  not  be  ance."  Compare  with  the  foregoing 
taken  as  true,  but  are  to  be  established  cases,  Piatt  v.  Judson,  3  Blackf . 
by  proof .  See  Henry  v.  Blackburn,  32  (Ind.)  235;  U.  S.  v.  Samperyac, 
Ark.  445.  Hempst.  (U.  S.)  118;  Arnold  v.  Shep- 

2.  An  Indiana  statute  provided  that  pard,  6  Ala.  299;  Butler  v,  Butler,  11 
*' when  the  bill  is  taken  as  confessed  Ala.  668;  Hartley  v.  Bloodgood,  16 
the  court  may  proceed  to  a  decree  at  Ala.  233;  Carradine  r.  O'Connor,  21 
the  same  term,  and  such  decree  when  Ala.  573. 

rendered  shall  be  deemed  absolute,"  As  an  Bxerclaa  of  Dlieretlon. — In  Sul- 

etc.     In  Bowman  v.  Hall,  2  Ind.  206,  livan  v.  Sullivan,  42  III.  315,  the  court, 

a  bill  was  brought  to  have  a  decree  premising  that  requiring  or  dispens- 

set  aside  on  the  ground  of  fraud.  The  ing  with  proof  was  a  matter  of  sound 

defendants  were  all  nonresidents,  and  discretion,  said  that  '*  when  there  are 

some  of  them  unknown  heirs.     Upon  nonresident    defendants,  only  served 

due  publication   of  notice  and  failure  by  publication,  the    court   should   be 

to  appear,  the  bill  was  taken  as  con-  more  inclined  to  require  proof  than 

fessed,  and  on   motion  of  the  plaintiff  in  cases  where  there  has  been  actual 

the  cause  was  set  dowp  for  hearing  on  service." 
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an  order  taking  the  bill  as  confessed  against  one  defendant  does 
not  entitle  the  plaintiff  to  take  the  allegations  of  the  bill  as  true 
against  a  codefendant.^ 

Where  Defbndaats  Jointly  Interested. — And,  although  a  party  against 
whom  a  bill  has  been  taken  as  confessed,  is  estopped  from  resist- 
ing liability  *  it  is  well  settled  that  no  final  decree  can  be  rendered 
against  a  defendant  if,  upon  the  answer  and  proof  of  another  de- 
fendant who  is  jointly  interested,  the  plaintiff  is  not  entitled  to 
relief;  in  such  a  case  the  bill  must  be  dismissed.' 

Where  Defendant'*  Intereets  are  Separable. — If,  however,  the  bill  makes 

1.  Holloway  v.   Moore,  4  Smed.  &  Longmire,    39    Ala.    143.      Compare 

M.  (Miss.)  594;  Fulton  v.  Woodman,  Cherry    v.    Clements,     10    Humph. 

54  Miss.  158;  Johnson  v,  Longmire,  39  (Tenn.)  553. 

Ala.    143;   Dickinson  v.  Chesapeake,  2.  See  supra.  IX.  6.  b.  Admissions 

etc.,  R.  Co.,  7  W.  Va.  390.  Implied  by  Default, 

This  principle  is  a  corollary  of  the  8.  Delaware. — Farmers'     Bank     v, 

rule  that  the  answer  of  one  defendant  Gilpin,  i  Harr.  (Del.)  561. 

is  not  evidence  against  a  codefendant,  lotva. — Pierson  v.  David,  4  Iowa  410. 

which  is  expounded  with  its  qualifica-  Kentucky. — Mall  v.  Combs,   i   1.  J. 

tions    in    the    article    Answers    in  Marsh.  (Kj.)   323;    Curts  v.    Hill,  3 

EquiTY  Pleading,  vol.  i,  951,  et  seq,  Bibb  (Ky.)  463;  Harrison  v.  Deremiah, 

Where  a  bill  was  filed  against  H.  and  t    Bibb  (Ky.)    349;    Cunningham  v. 

D.,  former  partners,  to  enjoin  the  col-  Steele,  i  Litt.  (ICy.)  52. 

lection  of  a  judgment,  obtained  on  a  Maryland, — Walsh     v.     Smyth,    3 

single  bill  (which,  on  a  division  of  the  Bland     (Md.)  9:    Lingan  v.  Hender- 

effects,  had  fallen  to  D.),  and  D.  had  son,  i  Bland  (Ma.)  236. 

answered  and  denied  the  equity  of  the  Michigan. — See  Michigan  Ins.  Co. 

bill,  and  H.  had  permitted  the  bill  to  be  v.  Whittemore,  12  Mich.  427. 

taken  pro  confesso  as  to  him,  it  was  Mississippi. — Kelly  v.    Brooks,   57 

held  that  such  default  did  not  estop  Miss.   225;     Hargrove  v.    Martin,    6 

D.  from  denying  and  disproving  the  Smed.  &  M.  (Miss.)  61. 

equity  of  the  bill.     Petty  v.  Hannum,  New  fork. — Clason  v.  Morris,  10 

2  Humph.  (Tenn.)  102.  Johns.  (N.  Y.)  524. 

Bxeeptiona     to      Rvle— Privity     of  North  Carolina. — Andres  v.  Lee,  i 

Title. — In  a  bill  for  specific  perform-  Dev.  &  B.  Eq.  (N.  Car.)  318. 

ance  of  a  bond  to  convey  a  tract  of  Tennessee, — Butler    v.    Kinzie,    90 

land,  part  of  an  unsurveyed  entry,  the  Tenn.-  31 ;   Smith  v.   Cunningham,  2 

obligee  and  his  assignee  of  the  certifi-  Tenn.   Ch.  565;  Cherry  v.  Clements, 

cate  of  survey  afterwards  made  were  10  Humph.  (Tenn.)  552;  Hennessee  v, 

joined  as  defendants,  and  the  bill  was  Ford,  8  Humph.   (Tenn.)  499;   Petty 

taken  as  confessed  against  the  obligee,  v,  Hannum,  2  Humph.  (Tenn.)  102; 

The  assignee  answered   denying  the  McDaniel    v.    Goodall,      2      Coldw. 

allegations  of  the  bill,  but  it  was-  held  (Tenn.)  395;  Caldwell  v.  McFarland, 

that  he  could  not  contest  the  allega-  11  Lea  (Tenn.)  467. 

tion  in  the  bill  thatthe  price  was  paid,  KiVWiuifl.— Cartigne  v.   Raymond, 

as  he  was  bound  by  the  admission  of  4  Lei^  (Va.)  579;  Ashby  v.  Bell,  80 

the  obligee  whose  interest  was  alone  Va.  811. 

involved  in  that  question.     Fraily  v.  United    States. — Frow    v,    De    La 

Langford,  i  A.  K.  Marsh.  (Ky.)  363.  Vega,  15  Wall.  (U.  S.)  552. 

See  also  Koen  v.  White,  Meigs  (Tenn.)  As  In  a  DefiaiUt  at  Iaw.— "We  be- 

358.   See    also    article   Answers    in  lieve  that  from  analogy  to  the  doctrine 

EqyiTY  Pleading,  vol.  i,  p.  954.  which  prevails  at  law  in  similar  cases; 

Trustee  and  Cestui  ^ue  Trust. — **It  from     the     probable    mischiefs    that 

is  true  as  a  general  rule  that  where  would  result  from  an  extension  of  the 

one  person  is  shown  to  be  a  mere  trus-  rigorous     rule     against     nonresident 

tee  of  another  a  decree  pro  confesso  defendants,   and  because  of   the  obvi- 

against  the  latter  will  dispense  with  ous  equity  of  such  a  course,  we  are 

proof  against  the  former."    Johnson  z'.  bound  to  hold  that  the  defense  must 
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distinct  charges  against,  and  seeks  a  distinct  relief  from,  each 
defendant,  the    success    of  one    who  answers  and  resists  the 

inure  to  the  benefit  of  all  the  defend-  his  favor  as  to  a  moiety  of  the  matter  in 

ants,   having  a  joint  interest  in  the  issue  and  against  the  other  who  made 

subject-matter.'^       Andres  v.  Lee,    i  default  for  the  other  moietj;  that  is, 

Dev.  &  B.  Eq.  (N.  Car.)  318.  the  plaintiff  would  get  one-half  of  a 

The  analogy  in  this  behalf  between  decree,  and  the  other  defendant  the 

a    decree   pro    confeaso    against    one  other  half." 

defendant,   the   other  answering  and        Role  Apidlai  to  Cross  BSlla. — ^A  cross 

putting  the  plaintiff's  equity  in  issue,  bill  will  be  dismissed  where  some  of 

and  a  default  at  law  under  the  same  the  defendants  answer  and  succeed  in 

circumstances,  was  also  recognized  in  their  defense,  although  it  was  taken  for 

Harrison  r.Deremiah,2  Bibb  (Ky.)  149.  confessed  as  to  the  other  defendants  if 

The  Leading  Caaa  is  Clason  v.  Mor-  they  are  all  jointly  interested.  Kopper 
ris,  10  Johns.  (N.  Y.)  524.  The  v.  Dyer,  59  Vt.  477. 
court  seems  to  have  been  unanimous  Fallnra  to  Answer  after  DemiuTer 
on  the  general  principle  stated  in  the  Overmled. — Where  a  demurrer  by  one 
text,  although  the  members  were  joint  defendant  is  overruled,  and  the 
divided  in  opmion  as  to  its  application  bill  is  then  taken  as  confessed  against 
to  the  case  before  them.  Spencer,  J.,  him  for  failure  to  answer,  if  the  plain- 
speaking  for  the  majority,  said :  **  I  tiff  does  not  succeed  in  proving  his 
believe  not  a  case  can  be  found  in  charge  against  the  other  defendants 
which  it  is  insinuated  that  where  there  who  answer,  the  bill  will  be  dismissed 
are  two  defendants  having  a  joint,  &s  to  all  the  defendants  and  with  costs, 
interest,  and  one  appears  and  answers  Farmers'  Bank  t*.  Gilpin,  i  Harr. 
and    disproves    the    plaintiff's     case,  (Del.)  561. 

the  plaintiff  can  have  a  decree  against        Codelbndaat'a     Sworn    Answer     Hot 

the  other  who  had  made  default,  and  Orarcome. — This  rule  is  precisely  the 

against  whom  the  bill  was  taken  pro  same  where  a  joint  defendant,  by  a 

confesso.      It  would   be  unreasonable  denial  in  his  answer  responsive  to  the 

to  hold  that  because  one  of  the  defend-  bill,  removes  the  matter  of  equity  set 

ants  had   made  default,  the  plaintiff  up  against  him  and  the  other  deiend- 

should  have  a    decree    even    against  ants.  Cherry  v,  Clements,  10  Humph, 

him,  when  the  court  is  satisfied  from  (Tenn.)  552. 

the  proofs  offered  by  the  other,  that        In  that  case  a  bill  was  filed  against 

in  fact  the  plaintiff  is  not  entitled  to  a  a  feme  covert^  the  owner  of  a  separate 

decree.     Though  I  have  not  met  with  estate,  her  husband,  and  the  trustee, 

cases  in  equity  to  the  point,  yet  pur-  to    subject     her    separate    estate    to 

suing  the  analogy  between  proceed-  satisfaction    of    a    note    executed    in 

ings  at  law  and  in  equity,  we  are  not  common  form  by  the  husband  and  wife 

without  very  clear  authority,  for  it  is  for  the  payment  of  money.     The  hus- 

a  well-settled  principle  of  law  that  in  band  and   wife  did   not  answer,  and 

actions  upon  contracts,  the  plea  of  one  there  was  an  order  that  the  bill  be 

defendant  inures  to  the  benefit  of  all ;  taken  pro  confesso  as  to  them.    There 

for,  the  contract  being  entire,  the  plain-  was  no  testimony,  and  the  chancellor's 

tiff  must  succeed  upon  it  against  all  dismissal  of  the^  bill  was  affirmed,  as 

or  none,  and,  therefore^  if  the  plaintiff  the  trustees'    answer    disproved    the 

fails  at  the  trial  upon  the  plea  of  one  plaintiff's  allegations, 
defendant,  he  cannot  have  judgment        Unity  of  Interest  Dliurtratad. — Where, 

against  those  who  let  judgment   go  in  pursuance  of  a  contract  for  the  sale 

by  default,     (i    Lev.  63;    i    Sid.   76;  of  land,  several  bonds  were  given  for 

I   Keb.  284;    2  Tidd  803.)     It  would  the  payment  of  the  purchase- money, 

require  the  most  binding  authorities  they  were  regarded  as  one  contract ; 

to  induce  me  to  yield    my  assent  to  and   the  consideration  on  being  im- 

such  a  proposition  as  that  set  up  by  the  peached,   having    been    sustained     in 

respondent's  counsel ;  and,  indeed,  the  favor  of  an  answering  defendant,  it 

result  would  be  extraordinary,  for  if  was  held  to  inure  to  the  benefit  of  a 

one  defendant    entitled    himself  to  a  defendant  against  whom  the  bill  had 

decree  where  the  interest  is  joint  and  been   taken   as   confessed.     Walsh  v. 

inseparable,  a  decree  must  be  made  in  Smyth,  3  Bland  (Md.)  9. 
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claim  will  not  inure  to  the  benefit  of  a  defendant  who  de- 
faults.^ 

Upon  a  bill  hj  a  distributee  against  aforesaid.    The  bill  also  set  forth  that 

an  administrator  and  his  surety,  alle^-  Jane  M.Tripp  held  several  mortgages 

Ingthat  the  administrator  has  not  duF|r  upon  the  same  land,  of  a  date  prior  to 

accounted,  and  praying  an  account,  if  that  of  the  tax  sale,  charging  that  the 

the  bill  is  taken  fro  con/esso  as  to  the  mortgages  were  usurious,  and  that  the 

administrator,  but  the  surety  answers  said  Tripp  had  commenced  an  action  of 

and  proves  that  the  plaintiff,  on  a  full  trespass  and  ejectment  at  law  for  the 

and  final  settlement,  has  released  the  said  land  against  Hiram  Ide  and  the 

administrator,  and  so  is  not  entitled  plaintiff,  and  that,  by  reason  of  the 

to  an  account,  the  bill  should  be  dis-  defects  in  her  title,  the  plaintiff  was 

missed  with  costs  as  to  both  defend-  unable  to  defend  against  the  same,  and 

ants.  Cartigne  v,  Raymond,  4  Leigh  prayed  that  the  said  Tripp  might  be 

(Va.)  579.  enjoined  from  further  prosecuting  said 

Where  the  members  of  a  partnership  action.    The    bill    was    answered   by 

were  jointly  sued  on  notes  given  by  Jane  M.  Tripp,  but  not  answered  by 

the  firm,  and  the  bill  was  taken  pro  the  bank,  and  the  cause  was  referred 

confesso  against  one  of  them,  and  the  to  a  master  to  report  the  form  of  a 

others  answered  and  established  fraud  decree  pro  confesso  against  said  bank, 

upon  the  part  of  the  plaintiff,  the  bill  Application   was    then   made  on  the 

was  dismissed  as  to  all  the  defendants,  part  of  Jane  M.  Tripp  for  leave  to  ap- 

Butler  V.  Kinzie,  90  Tenn.  31.  pear  before  the  master  in  order  that 

In  a  bill  by  legatees  against  execu-  her  rights  might  be  protected  in  the 
tors,  one  of  whom  suffered  the  bill  to  decree,  Greene,  C.  J.,  delivering  the 
be  taken  as  confessed,  it  was  held  that  opinion  of  the  court,  said  :  '*  This  case 
his  wife  was  incompetent  as  a  witness  does  not  come  within  the  rule  of  the 
against  the  others  who  answered,  on  cases  which  have  been  referred  to, 
the  ground  that  her  testimony  would  where  in  a  suit  against  several  de- 
tend  to  charge  her  husband,  for  no  fendants,  some  of  whom  answered,  and 
decree  could  be  made  against  him  if  against  some  of  whom  the  bill  went  by 
his  coexecutors  established  their  de-  default,  it  was  held  that  if  the  parties 
fense.  Sparhawk  ?'.  Buell,  9  Vt.  41.  answering  made  out  a  case  from  which 

1.  Simpson  v.  Moore,  5  Lea  (Tenn.)  it  appeared  that  no  decree  should  be 

372;  Phillips  V.    Hollister,  2  Coldw.  rendered  against  any  of  the  defendants 

(Tenn.)  269;  Lingan  v.  Henderson,  i  the  bill  should  be  dismissed.     We  ap- 

Bland  (Md.)  236;    Millard  v.  Tripp,  prove  of  this  rule,  but  in  this  case  the 

2  R.  L  543.  plaintiff  is  entitled  to  relief  against  the 

XllQstr«lioii8. — In  the  case  last  cited,  bank.*'     It  was  held  that   the  appli- 

to  quote  from  the  reporter's  statement  cant  had  no  right  to  appear  before  the 

of  me  facts,  the  bill  set  forth  that  one  master,  but  the  court  concluded  its 

Albert  W.   Snow  purchased    certain  opinion   by  declaring  that  it    would 

lands  belonging  to  one  Hiram  Ide,  at  take  care  that  her  rights  should  not  be 

an  auction  sale  held  by  the  collector  affected  by  the  decree,  and  therefore 

of  taxes  for    the    payment    of    taxes  would  direct  that  the  decree  should  be 

assessed  on  said  land  ;  and,  afterwards,  framed   reserving  her   rights   unprej- 

said    Snow    indorsed   upon  the  deed  udiced. 

of  said  land,  given  by  the  collector,  a  A  note  was  executed  for  the  pur- 
transfer,  not  under  seal,  of  all  his  right,  chase  price  of  land  and  signed  by 
title,  and  interest  in  and  to  the  within  three  makers.  In  the  deed  there  was 
described  estate  to  the  plaintiff,  sup-  a  stipulation  that  as  to  one-fourth  of 
posing  the  same  was  a  sufficient  con-  the  land  there  was  to  be  an  abatement 
veyance  of  the  premises;  and,  before  of  the  price,  if  not  conveyed  by  a 
executing  a  penect  conveyance,  the  valid  deed,  the  same  having  been  pur- 
said  Snow  made  a  general  assignment  chased  by  the  vendor  from  a  minor, 
of  all  his  real  estate  to  the  Mechanics  The  note  was  bought  by  the  plaintiff, 
and  Manufacturers*  Bank.  The  bill  as  the  bill  alleged,  with  knowledge  of 
prayed  that  said  bank  might  be  the  stipulation,  in  the  presence  of  the 
decreed  to  execute  to  the  plaintiff  a  makers,  who  agreed  that  the  land  was 
full  and  sufficient  deed  of  the  premises  liable  for  the  note,  and  that  the  deed 
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e.  Rights  of  Defendant  after  Default. — The  defendant 
is  not  entitled  to  service  of  a  copy  of  the  order  taking  the  bill  as 
confessed,^  unless  the  order  itself  or  a  statute  requires  it,*  and 
after  a  reference  for  an  account  he  is  not  entitled  to  appear  before 
the  master  and  to  have  notice  of  and  take  part  in  the  proceed- 
ings unless  on  special  application  he  obtains  an  order  of  the  court 
for  that  purpose,  which,  however,  will  be  granted  on  terms.* 

A  defendant  who  has  appeared  is  entitled  to  notice  of  the 
application  for  a  final  decree  after  an  order /r^  confessOy^  except 
where  the  application  is  made  in  open  court,^  and  has  the  right 

retained   a  lien  therefor  on  its  face,  for  foreclosure  of  a  mortgage  (where 

Against  one  of  the  defendants  an  or-  no  reference  is  required),  the  matter 

der  /r{?  confesso  was  taken  ;  the  others  is  left  to  the  discretion  of  the  court, 

answered,   denied    the  allegations  of  Sometimes  notice  is  ordered    to    be 

the  bill  as  to  anj  representations,  and,  given  to  the  defendant  to  attend  before 

upon  trial,  were  discharged.     It  was  the  master,  and  sometimes  not,  as  it 

held  that  their  discharge  did  not  inure  is   also  in  the  chancellor's  discretion 

to  the  benefit  of  the  one  against  whom  to  order  a  bill  to  be  taken  pro  confesso 

the  order  pro  confesso  had  been  taken,  for  a  default,  or  to  order  the  complain- 

Simpson  v,  Moore,  5  Lea  (Tenn.)  372.  ant  to  take  proofs  to  sustain  the  allega- 

1.  U.  S.  Bank  v.  White,  8  Pet.  (U.  tions  of  the  bill.  Nixon  Dig.,  art. 
S.)  262.  Chancery,  ^  21 ;  Gen.  Orders  in  Chan- 

2.  In  U.  S.  Bank  v.  White,  8  Pet.  eery,  xiv.  3-7 ;  Brundage  v.  Good- 
(U.  S.)  262,  the  court  said  that  an  fellow,  8  N.  J.  Eq.  513.'°  Per  Brad- 
omission  to  comply  with  a  provision  ley,  J.,  inThomson  v.  Wooster,  114  U. 
in   the  order   requiring  service  of  a  S.  104. 

copy  thereof  before  final  decree  would  That  the  defendant  has  a  right  to 

be  a  mere  irregularity,  and  not  an  er-  notice  of  the  hearing  before  the  mas- 

ror  that  would   furnish   ground  for  a  ter,  see  King  v.  Bryant,  3  Myl.   &  C. 

bill  of  review.  191,  quoted  and  approved  in  Hazard  v. 

In  Wampler  v.  Wolfinger,   13  Md.  Durant,  14  R.  I.  25. 

337,   a  statute  was  construed   to   re-  In  Alabarna,  the  Code,  §  3485,  provides 

quire  notice  of  the  order  taking  the  that    a    defendant    against    whom    a 

bill  pro  confesso,  and   a  final  decree  decree  pro  confesso  is  taken  can  ap- 

without  such  notice  was   reversed  on  pear  and  contest  a  decree  on  the  merits 

appeal.  of  the  bill,  or  may  appear  before  the 

8.  Heyn  v.  Heyn,  Jac.  49,  cited  in  register  on  a  reference.  See  Johnson 
Thomson  v.  Wooster,  114  U.  S.  104,  v.  Kelly,  80  Ala.  135. 
and  followed  in  McMicken  i\  Perin,  4.  Southern  Pac.  R.  Co.  v.  Temple, 
18  How.  (U.  S.)  507;  Mussina  v.  Bart-  59  Fed.  Rep.  17,  and  Bennett  r.  Hoef- 
lett,  8  Port.  (Ala.)  277.  See  also  ner,  17  Blatchf.  (U.  S.)  341,  in  both  of 
Ward  V.  Jewett,  Walk.  (Mich.)  45;  which  cases  the  decree  was  vacated  on 
Blanchard  v.  Cooke,  144  Mass.  210;  motion  for  want  of  such  notice.  Ben- 
Forbes  v.  Tuckerman,  115  Mass.  115;  nett  v.  Hoefner,  17  Blatchf.  (U.  S.) 
Russell  V.  Lathrop,  122  Mass.  302.  ^i.     See  also  Shamokin  Valley,  etc.. 

In  Frow  v.  De  La  Vega,  15  Wall.  R.  Co.  v.  Malone,  85  Pa.  St.  29.  In 
(U.  S.)  552,  the  court  said  that  a  de-  Thomson  v.  Wooster,  114  U.  S.  104, 
faulting  defendant  "will  not  be  en-  such  notice  was  given.  Compare  Aus- 
titled  to  service  of  notices  in  the  tin  r.  Riley,  55  Fed.  Rep.  833,  where 
cause,  nor  to  appear  in  it  in  any  way.  the  court  said  that  **  If  the  phrase- 
He  can  adduce  no  evidence ;  he  can-  ology  of  the  present  rule  is  to  govern, 
not  be  heard  at  the  final  hearing."  the  complainant  in  the  ex  parte  pro- 
See  also  Hart  v.  Stribling,  21  Fla.  136.  ceedings  would  not  be  required,  how- 
**The  former  practice  in  the  court  of  ever  much  it  might  be  thought  the 
chancery  of  New  York  was  substanti-  more  desirable  plan,  to  give  notice  to 
ally  the  same,  i  Hoffman  Ch.  Pr.  the  party  in  default  of  the  application 
520;  I  Barb.  Ch.  Pr.  479.  In  New  for  final'decree." 
Jersey,  except  in  plain  cases  of  decree  6.  "  The    motion    for  final  decree, 
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to  be  heard  upon  the  form  of  the  decree,*  and  upon  such  other 
questions  as  can  be  presented  upon  the  plaintiff 's  pleadings  and 
proofs.* 

7.  Hearing  and  Final  Decree— setting  Cauie  for  Hearing.~The  ordi- 
nary course  is  to  set  down  the  case  for  hearing  according  to  the 
rules  and  practice  of  the  court,  upon  the  previous  order  that  the 
bill  be  taken  pro  confessed 

Hearing  and  Decree. — ^At  the  hearing  the  course  is  for  the  court  to 
hear  the  pleadings  and  itself  to  pronounce  the  decree,  according 
to  what  is  proper  to  be  decreed  upon  the  statements  of  the  bill 
assumed  to  be  true,  and  not  to  permit  the  plaintiff  to  take,  at  his 
own  discretion,  such  a  decree  as  he  can  abide  by.^ 


R^P*  833.  Durham,   11   Ga.  9;    Linconfelter    v. 

1.  Southern  Pac.  R.  Co.  v.  Temple,  Kelly,  6  J.  J.  Marsh.  (Ky.)  339. 

59  Fed.  Rep.  17;  Bennett  v,  Hoefner,  Presnmptlon  of  Begolarity. — In  Riggs 

17  Blatchf.  (U.  S.)  341 ;  Blanchard  v,  v.  Lockwood,  12  W.  Va.  133,   the  rec- 

Cooke,  144  Mass.  207.  ord  on   appeal  did  not  show  that  the 

2.  "To  the  end  that  the  decree  be  cause  was  set  for  hearing,  but  as  it  ap- 
not  allowed  to  go  beyond  the  case  peared  that  the  process  was  executed 
made  by  the  bill,  and  such  proofs  as  and  the  bill  filed  for  a  sufficient  time, 
the  complainant  may  make."  South-  it  was  presumed  that  the  cause 
ern  Pac.  R.  Co.  v.  Temple,  59  Fed.  was  regularly  matured  for  a  hear- 
Rep.  17.     See  also  Johnson  v,  Kelly,  ing. 

80  Ala.    135 ;   Martin  r.  McReynolds,  In  Alabama,  the  Code,  ^  3484,  pro- 

6  Mich.  70.  vides  that  no  cause  in  which  a  decree 

Notice  of  Hearing. — In  Rose  7'.  Wood-  pro  confessOy  is  taken  must  be  heard 

ruflP,  A  Johns.  Ch.   (N.  Y.)   547,  it  was  on  the  same   day,  but   the  cause  may 

held  tnat  the  defendant  is  not  entitled  be  set  for  hearing  on   any  subsequent 

to  notice  of  the  hearing.     See  Wells  day.    See  McDonald  v.  McMahon,  66 

T'.  Cruger,  5  Paige  (N.  Y.)  164;  Hart  Ala.  115. 

x\  Small,  4  Paige  (N.  Y.)  551.  In  the  Federal  Gonrta,  the  rules  do 

8.  Hawkins   v.   Crook,   2   P.  Wms.  not  require  the  cause  to  be  set  down 

556;  Rose   V.  Woodruff,  4  Johns.  Ch,  for  hearing  at  a  regular  term,  but  after 

"(N.  Y.)    547;  Hart  v.  Small,  4  Paige  the  entry  of  the  order  to  take  the  bill 

(N.  Y.)  551;    Pendleton    v.  Evans,  4  /r^  r^«/>j5^,  Equity  Rule  18  declares 

Wash.  (U.  S.)  336;  Reed  v.  Rawlings,  that  thereupon  the  cause  shall  be  pro- 

I  Mo.   753;   Atty.-Gen.   v.  Carver,   12  ceeded  va  ex  parte y  and  the  matter  of 

Ired.    (N.   Car.)   231;    Ross  r.  Meek,  the  bill  may  be  decreed  by  the  court  at 

93  Tenn.  666;  Wessells  v.  Wessells,  i  any  time  after  the  expiration  of  thirty 

Tenn.  Ch.  60.  days  from   the  entry  of  such  order,  if 

For  cases  decided  under  divers  stat-  it  can  be  done  without  answer,  and  it 

utes  and  rules  of  court  modifying  the  is  proper  to  be  decreed.    Thomson  v. 

practice  more  or  less  in  this  particu-  Wooster,  114  U.  S.  104.     See  Walz  v. 

lar,  see  Thomson  r.  Wooster,  114  U.  Brookville   Nat.    Bank,   8   Rep.    580; 

S.  104;  Andrews  T'.  Cole,  20 Fed.  Rep.  Pendleton  v.  Evans,  4  Wash.  (U.  S.) 

410;  Shamokin  Valley,  etc.,  R.  Co.  v.  336;  O'Hara  v.  MacConnell,  93  U.  S. 

Malone,  85  Pa.  St.  29;  Martin  v.  Mc-  150;  Stuart  v,  St.  Paul,  63  Fed.  Rep. 

Reynolds,   6  Mich.  70;  Brundage  v.  644;   Schofield  v.  Horse  Springs  Cat- 

Goodfellow,  8  N.  J.   Eq.  513;  McGav-  tie  Co.,  65  Fed.  Rep.  433. 

ock  V.  Young,  3  Tenn.  Ch.  529;  Mc-  4.  Geary  v,  Sheridan,  8  Ves.  Jr.  192; 

Knight  t;.  Hughes,  4  Lea  (Tenn.)  522;  Russell  v.  Lathrop,    122   Mass.   300; 

Claybrook  v.  Wade,  7  Coldw.  (Tenn.)  Rose  v.  Woodruff,  4  Johns.  Ch.  (N. 

555  i  Grubb  v.  Crane,  5  111.  153;  Roach  Y.)  547;  Higgins  v.  Carpenter,  Harr. 

V,    Chapin,    27    111.    194;   Sanders 'f.  (Mich.)  256;  Thomson   v,  Wooster, 

Dowell,  7  Smed.  &  M.    (Miss.)  206;  114  U.S.  104;  Freeman  v.  Timanus, 
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For  an  order  taking  the  bill  as  confessed,  although  it  admits 
the  facts  alleged  in  the  bill,^  is  not  an  admission  that  the  plaintiff 
is  entitled  to  equitable  relief,  unless  authorized  by  the  allegations 
of  the  bill,*  and  the  final  decree  may  be  against  him,  notwith- 

13  Fla.  393;  State  v.  Jacksonville,  etc.,  ^/aiama.— McDonald  v.  Mobile  L. 

R.  Co.,  16  Fla.  708.  Ins.  Co.,  56  Ala.  4.68. 

**  The  court  will  only  make  such  de-  Arkansas, —  Clarke   v.  Strong,    13 

cree  as   it  would  have  made  on  the  Ark.  491. 

state  of  the  pleadings,  had  there  been  Z>«/(iwari?.-— Farmers'  Bank  v.  Gil- 
no  default,  and  the  allegations  of  the  pin,  i  Harr.  (Del.)  561, 
bill  had  been  proved,"     Johnson  v.  III i»o is. -—Augixstine  v.  Doud,  i  III. 
Kelly,  80  Ala.  135.  App.   588;   Parke   v.   Brown,    12    111. 

Nunc  Pro  Tunc  Decree. — Where  a  de-  App.  291;  Waugh  v.  Schlenk,  23  111. 

fendant,  after  an  order  ^ro  c£>»/i?5.w,  is  App.  433;  Gold  r.   Ryan,   14  111.  53; 

entitled  to  a  reference  to  a  master  to  Thompson  v.  Dearborn,   107  111.  87 ; 

state  an  account  and  to  notice  of  the  Silsbe  v.   L,ucas,    36  111.   462 ;   Gault 

hearine^,  and  dies  before  the  reference,  r.   Hoagland,  25  111.  266;  Martin  t\ 

a    final    decree    cannot    be    rendered  Hargardine,  46  III.  322;    Forquer  z\ 

against  hlna  upon  the  order  ^ro  com-  Forquer,  21  III.  294,  where  the  relief 

^sso  without  revivor.    Hazard  r.  Du-  granted  exceeded  the  prayer  of  the  bill, 

rant,  14  R.  I.  25,  Iowa. — Johnson  v.  Mantz,  69  Iowa 

Bond  for  Bestltntioii. — In  Alabama^  710. 

under  the  statute  which  was  in  force  Kansas.  —  Beecher    v.   Ireland,    46 

prior  to  the  adoption  of  the  code,  the  Kan.  97. 

plaintiff  was  required  before  obtain-  Kentucky. — McDowell  v,  Graham, 

ing  a  decree    against   a   nonresident  3  Dana  (Ky.)  73 ;  Rhodes  v.  Cobb,  4 

defendant,   who  was   brought    in   by  Dana  (Ky.)  2^ 

publication  only,  to  g^ve  a  bond  for  AfiVA «>(z».—4)aniouth  zk  Klock,  29 

restitution   of  the  property  to  abide  Mich.  289;  Wheeler  v.  Hatheway,  58 

the  order  of  the  court,  and  the  failure  Mich.  77 ;  Covell  v.  Cole,  16  Mich.  223. 

to  require  such  bond  was  an  error  for  Mississippi. ^^S'^dcn  v.  Cheatham, 

which  the  decree  would  be  reversed.  44  Miss.  64. 

Erwln  V.  Ferguson,  5  Ala.  158 ;  Walker  Tennessee. — Chandler  v.  Jobe,  5  Lea 

V.Mobile  Bank,  6  Ala.  452;  Beavers  (Tenn.)  593;   M'Gavock  v.  Elliott,  3 

V.  Davis,  19  Ala,  82;  Rowland  v.  Day,  Yerg.  (Tenn.)  373. 

17  Ala.  681 ;  Eslava  r.  Lepetre,  21  Ala.  United  States. — Ohio  Cent.  R.  Co. 

504;  Butler  V.  Butler,  11  Ala.  6(58.    See  v.  Central  Trust  Co.,  133  U.  S.  83. 

Hanson    v,   Patterson,    17   Ala.    738;  '*  The  complainant  is  not  entitled  as 

Cowart  V.  Harrqd,  12  Ala.  265;  Mon-  of  course  to  a  final  decree  when  he  has 

tandon   v.  Deas,    14  Ala.   33.     So   in  obtained  an  order  pro  confessQ,     The 

Kentucky^    Klinefelter    t*.    Blaine,   3  matter  of  the  bill  is  still  to  be  decreed 

Dana  (I^.)  467.  by  the  court,  and  then  only  when  it  is 

But   under   the   Alabama   Code,  ^^  proper  to  be  decreed.     The  bill  is  to 

3830-3835,  although  the  failure  to  give  be  examined  to  see  if  the  facts  alleged 

a  bond  would  be  good  cause  for  refus-  entitle  the  complainant  to  relief."  An- 

ing  to  confirm  a  sale  under  the  decree,  drews  v.  Cole,  20  Fed,  Rep.  410.    See 

it  does  not  render  the  decree  errone-  also   Brinkerhoff  z\  Franklin,   21    N. 

ous.     Holly    V.    Bass,    63    Ala.   387;  J.    Eq.   334;    Mutual   L.   In$.   Co.    v. 

Hurt  V.  Blount,  63  Ala.  327.  Sturgea,  32  N.  J.  Eq.  678. 

In  Vir^inia^  see  Ross  v,  Austin,  4  Suffering  a  decree  pro  confesso  is  an 

Hen,  &  M.  (Va.)  502.  admission  of  the  facts  which  are  well 

In  Tennessee^  see  Scovel  v.  Absten,  pleaded,  but  the  decree  does  not  aid  or 

I  Tenn.  Ch.  73.  supplement  a  bill  which  does  not  state 

1.  See  suprQy  IX-  6.  b.  Admissions  a  good  cause  of  action.     Keil  ?».  We.st, 

Implied  by  Default.  21  Fla.  520;  Belew  v.  Jones,  56  Miss. 

9.  The   plaihtiflF    is    not    precluded  342;  Garland  x\  Hull,  13  Smed.  ^  M. 

from  contesting  the  sufficiency  of  the  (Miss.)  76;  West  Feliciana  R.  Co.  r. 

bill  or  from  insisting  that  the  aver-  Stockett,  27  Miss.  739;  Koster  i*.  Mil- 

ments    in    it    do    not   justify   a    de-  ler,  149  111.  195. 

cree.  Wlien  Not  an  Estoppel. — A  joint  de> 
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standing  the  order /r^  confesso  jn  his  favor.* 

8,  Impeachtng  the  Decree — a.  BY  Appeal, — In  most  jurisdic- 
tions a  defendant  against  whom  a  final  decree  pro  confesso  has 
been  rendered  may  review  the  same  by  appeal  or  error.* 

fendant  who  has  allowed  a  bill  to  be  f^sso.  Ringgold's  Case,  i  Bland  (Md.) 

taken  aa  conlessed  against  himself  is  is,  ciViW  Davis  v,  Davis,  2  Atk.  34; 

not  thereby  precluded  from  bringing  Maynard   f ,    Pomfret,    3    Atk.    460 ; 

an  action  at  law  involving  the  same  Carew  v,  Johnston,  2  Sch.  ^  Lef .  292 ; 

subject-matter  if  the  bill  itself  makes  Joj^ling    v.    Stuart,    4.   Ves.   Jr.   619; 

out   no  case  for  relief.     Wheeler  v.  Geary  v.  Sheridan,  8  Ves.  Jr.   192; 

Hatheway,  58  Mich.  77.  Ogilvie  -u.   Heme,   13  Ves.   Jr.   563 ; 

Unoertaln^    in  tbe  Allagatioiui    will  Heyn  t'.  Heyn,  Jac.  49.    **Thfs  is  un- 

vitiate  the  decree  unless  the  requisite  doubtedly   the    rule  in   Chancery  in 

certainty  is  supplied  by   proof.     See  England."  Betton v. Williams, 4 Fla.ii. 

sufra^  IX.  6.  c.  In  New  T«rk,  as  in  England^  an  ap- 

1.  RusseU  V,  LathroPi  122  Mass.  300.  peal  could  be  taken  from  an  interlocu- 
**  It  is  well  settled  by  the  highest  tory  decree  or  order,  and  if  the  party 

authorities  that  even  when  an  order  declined  to  appeal,  or  omitted  to  do  so 

overruling  a  demurrer  is  followed  by  within  the  time  limited,  he  would  be 

an  order  taking  the  bill  for  confessed  considered  as  acquiescing  in  the  pro- 

and  referring  die  cause  to  a  master  for  priety  of  the  order  taking  the  bill  as 

an  account  according  to  the  prayer  of  confessed,  and  a  subsequent  default  at 

the  bill,   neither  is  a  final  decree  in  the  hearing  would   debar  him   from 

any  sense,   but  a  mere  interlocutory  bringing  any  question  in  the  cause  be- 

order  in  favor  of  the  plaintiff,  and  on  fore  the  appellate  tribunal.     Murphy 

the  return  of  the  master's  report  the  v.   American    L.    Ins.,  etc.,   Co.,    25 

final  decree  may  be  the  other  way."  Wend.  (N.  Y.)  249;  Sands  t*.  Hildreth, 

Forbes  V.  Tuckerman,  115  Mass.   120,  12  Johns.  (N.  Y.;493;  Kane  z*.  Whit- 

citing    Smith   v.  Eyles,  2  Atk.  385;  tick,  8  Wend.  (N.  Y.)  219, 

U.  S.  Bank  v.  White,  8  Pet.  (U.  S.)  But  in  the  New  Yorkcaseflrst  above 

262;  Perkins  r.  Fourniquet,  6   How.  cited,  where  the  bill  was  taken  as  con- 

(U.  S.)  206;  Bush  T'.  Person,  18  How.  fessed,  against  the  appellant  who  did 

(U.   S.)  82;   Pulliam  V.  Christian,  6  not  appear  on  the  hearing,  the  court 

How.  (U.  S.)  200;  Beebe  v.  Russell,  said  that  "Clearly  the  appellant  might 

19  How.  (U.  S.)  283;  Gerrish  r.  Black,  have  appeared,  and  made  points  on 

109  Mass.  474.  the  frame  of  the  decree;  nor  is  it  nec- 

Wliere  there  Are  Seyeral  Defen^uta  essary  to  deny  that,  if  he  had  been 

jointly  charged,  and  an  order  pro  con-  prejudiced,  an  appeal  would  have  lain. 

fesso  is  entered  against  one  of  them  •  •  •  The  difficulty  lies  in  the  fact  of 

and  the  others  answer,  no  final  decree  his  not  appearing  at   all.    •  •  •  He 

on  the  merits  can  be  rendered  against  comes  here  as  to  a  court  of  original 

the  former  until  the  case  is  disposed  jurisdiction,  desiring  our  interference 

of  with  regard  to  the  other  defend-  in  the  matter  which  would  have  been  at 

ants.     Frow  r.  De  La  Vega,  15  Wall,  once  set  right  in  the  court  below  on 

(U.    S.)  552.     See  9Upra^  IX.    6.    d.  its  being  presented." 

Successful   Defense  by  Codefendant.  In  TermoBt,  by  express  provision  of 

2.  As  the  majority  of  the  cases  cited  the  statute,  no  appeal  lies  from  a  final 
under  the  preceding  sections  of  this  decree  made  in  conseauence  of  the 
article  were  decided  by  courts  of  last  nonappearance  of  the  defendant,  or  for 
resort  on  appeal  or  error  by  the  de-  his  neglect  to  make  his  answer  agreea- 
fendant,  it  is  sufficient  in  tJiis  place  bly  to  the  rule  or  order  of  the  court, 
to  point  out  exceptions  to,  or  quali*  Hart  v.  Strong,  15  Vt.  377 ;  Paine  v, 
fications  of,  the  general  rule.  As  to  Slocum,  56  Vt.  505 ;  Hall  v.  Lamb,  28 
appeals  from  orders  granting  or  re-  Vt.  85. 

fusing  applications  to  set  asi^  orders  In  Virginia  anil  West  Virginia,   the 

and  decrees  pro  confesso  and  allow  the  codes  prohibit  an  appeal  from  a  decree 

defendant  to  answer,  see  infra^  X.  9.  pro  confesso  for  any  matter  for  which 

Revietv  of  Ruling' on  Application.  a  judgment  or  decree  is  liable  to  be 

m  Bngliuid,  it  seems  that  no  appeal  reversed  or  amended  on  motion  by  the 

would  lie  from  a  final  decree /r<?  c<7»-  court  or  judge  rendering  it,  as  pro- 
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The  legality  of  the  proceedings  prior  to  the  order  taking  the 
bill  as  confessed  is  then  open  to  inspection  in  the  appellate 
tribunal,^  and  the  decree  and  bill  may  be  examined  to  ascertain 
if  the  decree  is  warranted  by  the  case  made  by  the  bill.* 

But  the  decree  cannot  be  attacked  on  appeal  for  the  want  of 
testimony  or  the  insufficiency  of  the  evidence.* 

b.  By  Bill  of  Review. — A  final  decree  pro  canfesso  may  be 
reversed  for  error  of  law  apparent  in  the  decree  * 

c.  By  Original  Bill, — A  final  decree  pro  confesso  cannot  be 
impeached  by  an  original  bill  except  on  the  ground  of  fraud.^ 

X.   QPEHIVO    0BDSB8    AHD    DECBEE8  PBO  OOVSE88O  AHD  ALLOWIHO 

DEFEVSE8 — (See  also  article  Defaults)— 1.  Power  to  Open — a. 
In  General — ^Duing  the  Term. — The  general  rule  that  orders  and 
decrees  in  chancery  may  be  altered,  revised,  or  revoked  during 
the  term  at  which  they  were  passed,  or  while  the  cause  remains 
open  for  further  proceedings,'  applies  to  orders  and  decree /n? 
confesso!* 

vided  by  the  codes,  until  such  motion  S.)   99;   and  supra,  IX.  6.  b.  Admis- 

be  made  and  overruled   in   whole   or  sions  Implied  bv  Default. 

in  part.     See  infra^   X.  4.   e.   Error  4.  Davis  v.  Speiden,  3  MacAjthur 

in  the  Decree,  (D.  C.)  283,  104  U.  S.  83;  Bennett  v. 

Time  for  Appeal. — In  Clark  v.  Cam-  Brown,  56  Ga.  ai6;  Groce  v.  Field,  13 

all,    18  Ark.    209,  it  was  held  that  a  Ga.  24;  Prentiss  v.  Paisley,  25  Fla. 

decree  pro  confesso^  under  a  statute  927 ;  Braxton   v,   Lee,  4   Hen.  &   M. 

providing  that  it  shall  become  **abso-  (Va.)  376;  Thomson  v.  Wooster,  114 

lute"  after  the  expiration  of  a  certain  U.  S.  iii;  Ogilvie  v.   Heme,  13  Ves. 

time,  is  not  appealable  until  "after  it  Jr.  564.   See  also  article  Bills  op  Rs- 

has  been  made  final  by  the  operation  view,  vol.  3,  p.  575  et  seq,,  notes;  and 

of  the  statute  or  the  act  of  the  court."  supra,   IX,  5.  Orders  Pro  Confesso^ 

Compare  Smith  v.  Yell,  4  Ark.  293.  notes. 

Irreipalarttlee  Hot  Objected  to  Below.  6.  Davoue  v.  Fanning,  4  Johns.  Ch. 
— "This  court  regard  it  as  a  good  (N.  Y.)  199;  Stribling  v.  Hart,  20  Fla. 
general  rule,  if,  after  service  of  process,  243 ;  Ogilvie  v.  Heme,  13  Ves.  Jr.  564. 
the  defendant  is  in  contempt  or  upon  6.  See  infra,  XIV.  Amendment, 
his  appearance  fails  to  move  the  court  Modification,  and  Vacation. 
below  to  correct  irregularities  in  the  7.  Burch  v.  Scott,  i  Bland  (Md.) 
office,  or,  after  having  appeared,  he  112;  Benedict  v,  Auditor-Gen.  (Mich, 
makes  default,  that  in  all  such  cases,  1895),  62  N.  W.  Rep.  364;  Williamson 
those  irregularities  which  might  have  v.  Sykes,  13  N.  J.  Eq.  182,  where  a  de- 
been  corrected  by  the  court  below,  but  cree  pro  confesso  was  opened  after  an 
were  not  there  moved,  ought  not  to  order  of  reference  and  report  of  the 
be  regarded  in  the  appellate  court."  master;  Dean  v.  Mason,  20  How.  (U. 
Barnes  v,  Lee,  i  Bibb  (Ky.)  526.  S.)  198;  Austin  r.  Riley,  55  Fed.  Rep. 

1.  Betton    V.  Williams,  4  Fla.   n;  835. 

Hart  V,  Stribling,   21   Fla.    136;   De  Intennedlate  PnrcliMe  t»y  Tblid  Partj. 

Cottes  V.  Jeff ers,  7  Fla.  284 ;   Eldridge  — A  party  is  not  deprived  of  this  rem- 

V.  Wightman,  20  Fla.  687.     See  also  edy  by  the  fact  that  third  parties  have 

Keiffer  v,  Barney,  31  Ala.  192 ;  Mauls-  purchased  in  reliance  upon  the  decree, 

bv  V.  Wolf,  14  Ind.  457;  and  supra.  Such  persons  purchase  at  the  risk  that 

IX.  3.  a.  (2)  Due  Service  of  Process  the  decree  may  be  set  aside.   Southern 

Necessary.  Bank  v.  Humphreys,  47  111.  227;  Bene- 

2.  See  supra,  IX.  6.  h,  and  IX.  8.  diet    v,  Auditor-Gen.    (Mich.   1895), 
8.  Thomson  v.  Wooster,  114  U.  S.  62  N.  W.  Rep.  364,  citing  Ritson  v. 

104;  Ohio  Cent.  R.  Co.  v.  Central  Dodge,  33  Mich.  463;  McGoren  v. 
Trust  Co.,  133  U.  S.  83.  See  also  Avery,  37  Mich.  120;  Cook  v.  French, 
Masterson    v.  Howard,  18  Wall.   (U.    96  Mich.  525. 
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After  the  Term. — And*  a  final  decree  pro  confesso  may  be  set  aside 
on  motion  or  petition  after  the  lapse  of  the  term  at  which  it  was 
rendered,*  for  irregularity  in  the  proceedings,*  or  upon  a  proper 
showing  of  surprise,  mistake,  accident,  etc.,'  or  where  the  decree 
injuriously  affects  the  rights  or  interests  of  a  stranger  to  the  suit 
that  have  not  been  heard  or  protected,*  and  the  power  of  the 
court  in  this  behalf  is  frequently  enlarged  or  regulated  by  express 
statutory  provisions.*  But  except  by  statute  it  cannot  be  set 
aside  on  motion  or  petition  merely  because  it  is  erroneous.® 

b.  In  the  Federal  Courts — Dming  the  Term. — All  orders  and 

decrees  in  the  federal  courts  are  subject  to  modification  or  rescis- 
sion during  the  term,''  and  this  power  of  the  court  exists  so  long 

1.  After  Beyenal  and  Remand. — The  pired;  and  it  will  be  set  aside  after 
chancellor  may  set  aside  his  decree  the  specified  time  only  for  such 
pro  confesso  after  reversal  on  appeal,  reasons  as  would  warrant  the  chancel- 
and  remand  for  something  further  to  lor  in  setting  aside  a  decree  pro  con- 
he  done  preparatory  to  another  final  fesso  after  the  term  has  elapsed, 
decree.  Keenan  v.  Strange,  12  Ala.  Stribling  x\  Hart,  ao  Fla.  335.  See 
290.  See  also  Moody  v.  McDuflf,  58  also  Divers  r.  Mark,  3  Mo.  81. 
Miss.  751 ;  Ingersoll  v.  Ingersoll,  42  On  the  other  hand,  there  is  no 
Miss.  155.  greater     solemnity     or     inviolability 

After  Affirmance  and  Remand. —  attached  to  it  than  to  other  final 
Where  all  the  defendants  demurred  decrees,  and  it  may  be  opened  upon 
and  only  one  of  them  appealed  from  a  proper  cause  shown  after  it  has  be- 
decree  overruling  the  demurrer,  it  come  "absolute"  under  the  statute  or 
was  held  that  after  afHrmance  and  rule.  Stribling  v.  Hart,  20  Fla.  235. 
remand  the  chancellor  had  power  to  Decree  fro  Gonfeeso  after  Appearance. 
set  aside  a  decree  pro  confesso  entered  — In  Michigan^  it  has  been  declared 
against  a  defendant  wno  failed  to  that  although  a  decree  pro  confesso 
appeal,  after  the  time  for  an.swer  may  be  set  aside  upon  petition  or  mo- 
allowed  by  the  chancery  court,  but  tion  after  enrollment,  upon  proper 
within  the  time  allowed  his  codefend-  cause  shown,  **it  is  otherwise  when 
ant  by  the  Supreme  Court.  Kelly  f .  the  bill  has  been  taken  as  confessed 
Brooks,  57  Miss.  225.  after  appearance."     Low  v.  Mills,  61 

So,    where    the    defendant   appeals  Mich.  41,  citings  to  the  proposition  in 

from  a  decree,  and  it  appears  that  there  quotations,   Maynard   v.    Pereault,  30 

is  an  irregularity  in  the  decree  which  Mich.  160. 

is  not  available  to  him,  because  of  his  Florida. — It  was  intimated  in  Strib- 
omission  to  include  it  in  the  reasons  ling  t>.  Hart,  20  Fla.  247,  that  upon 
contained  in  his  petition  of  appeal,  the  close  examination  the  English  cases 
appellate  court  may  affirm  the  decree  sustain  the  distinction  above  stated, 
without  prejudice  to  an  application  by  but  the  court  was  inclined  to  follow 
the  appellant  to  the  chancellor  to  the  American  practice  which  was  con- 
modify,  open,  or  set  aside  the  decree,  ceded  not  to  recognize  that  distinc- 
so  as  to  reach  the  merits  of  the  case.  tion. 
O'Brien  v.   Hulfish,  22  N.  J.  Eq.  471.  2.  See  infra^  X.  4.  h.  Irregularity. 

Decrees      Abeolute      after     Specified  8.  See   infra^    X.    4.   c.    Surprise^ 

Period. — When   a   statute   or    rule    of  Accident^  Mistake ^  etc. 

court  provides  that  a  decree  pro  con-  4.  Brinkerhoflf  v,  Franklin,  21  N.  J. 

fesso  shall  become  absolute  at  the  ex-  Eq.  334.  See  also  infra^  XIV.  3.^.(4). 

piration  of  a  certain  time,  unless  the  6.  See  infra,  X.  2.  As  an  Exercise 

defendant  shall  within  that  time  move  of   Discretion,    etc.;  X.  4.  a.    *'*Good 

to  set  it  aside  or  to  have  the  time  Causey*''  and  X.  4.   e.   Error  in   the 

enlarged  for  filing  the  answer,  such  a  Decree. 

decree  upon  failure  to  make  the  motion  6.  See  fii/r«,  X.  4.  e*  Error  in  the 

in  time  acquires  the  same  quality  of  Decree. 

finality  as  if  it  were  rendered  in  term,  7.  See  infra,  XIV.  3.  a.  and  X.  4.  h., 

and  the  term  of  its  rendition  had  ex-  and  the  federal  cases  cited  in  the  notes 
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as  it  retains  control  of  the  cause.^ 

Aft«r  «h«  Tenn. — Final  decrees  pro  confesso  in  the  federal  courts 
are  rarely,  if  ever,  disturbed  upon  motion  or  petition  first  made 
after  the  close  of  the  term  • 

Vot  Controlled  by  Stote  Praetlee. — Authority  to  vacate  or  set  aside  a 
final  decree  pro  confesso  after  the  term  at  which  it  is  rendered 
can  neither  be  conferred  upon  nor  withheld  from  the  federal 
courts  by  the  statutes  of  a  state  or  the  practice  of  its  courts.' 

2.  Ab  an  Sxeroise  of  Disoretion — And  Statutory  EogpilationB — ^Ai  u 
Bzeroiie  of  Disoretion. — In  the  absence  of  regulation  by  statute  or  rule 
of  court,  an  application  to  set  aside  an  order  or  decree  pro  confesso^ 
and  allow  a  defense  on  the  merits,  is  usually  addressed  to  the 
sound  discretion  of  the  court,*  subject  to  review  by  an  appellate 

to  those  sections.     Dean  v.  Mason,  20  above  cited,  It  will  be  seen  that  it  was 

How.  (U.  S.)  198.  a  decree  after  appearance  and  answer. 

1.  If  a  motion  is  made  to  vacate  a  It  seems,  therefore,  that  the  Supreme 
Judgment  or  decree  at  the  same  term  Court  regards  a  decree  j^ro  confesso 
at  which  it  was  rendered,  and  the  mo-  which  has  become  *'  absolute  "  under 
tion  is  presented  to  the  court  and  sub-  Equity  Rule  18,  as  in  the  same  condi- 
mltted,  and  taken  under  advisement,  tion  in  which  a  final  decree  upon  ap- 
the  court,  at  a  subsequent  term,  in  pearance  and  answer  is  considered 
ruling  upon  this  motion,  may  vacate  after  the  term  at  which  it  was  rendered, 
and  set  aside  a  judgment  or  decree.  And  in  Stribling  r.  Hart,  20  Fla.  235, 
Goddard  v.  Ordway,  loi  U.  S.  745,  the  Supreme  Court  of  Florida,  upon 
cited  in  Schofield  v.  Horse  Springs  examination  of  those  cases,  said  that  it 
Cattle  Co.,  65  Fed.  Rep.  433.  could  see  no  escape  from   that  con- 

2.  See  the  federal  cases  cited  infra^  elusion.  See  also  the  following  note, 
in  the  notes  to  X.  4.  b.  Irregttlarity^  S.  Austin  v,  Riley,  55  Fed.  Rep.  833. 
and  X.  4.  c.  Surprise^  Accident ^  etc.  "The  question  relates  to  the  power 

United  States  Equity  Eule  19  provides  of  the  courts,  and  not  the  mode  of  pro- 

that    the    final    decree    fro    confesso  ceeding."    Bronson   r.    Schulten,  104 

"shall  be  deemed  absolute,  unless  the  U.  S.  410. 

court  shall,  at  the  same  term,  set  aside  4.  Interlocutory  Orden  Pro  ConflMwo. 

the  same,  or  enlarge  the  time  for  filing  — Carter    v.    Torrance,    11    Ga.  654; 

the  answer,  upon  cause  shown,   upon  Thornton    x\    Hightower,    17  Ga.  i ; 

motion  and  affidavit  of  the  defendant."  Fran*  z\  Winne,  6  111.  App.  82;  Nor- 

In  the  case  of  McMicken  xy.  Perin,  ton   v.    Hixon,   25   111.   439;  Mills  v. 

18  How.  (U.  S.)  507,  which  was  the  McLeod,  86  Mich.  290. 

case  of  a  decree  fro  confesso  which  had  Final  Decrees  Pro  OonfMso. — Smith  v, 

become  absolute  under  the  rule,  Mc-  Brittenham,    88    111.    291 ;  Starne    t>. 

Micken,  at  a  subsequent  term  of  the  Farr,    17    111.    App.   491 ;  Russell   v. 

Circuit  Court,  filed  a  petition  alleging  Waite,    Walk.    (Mich.)    31;  Low    v, 

that  he  had  been  deceived  by  Perin  in  Mills,  61   Mich.  44;  Benedict  v,  Au- 

reference   to   the   prosecution   of  the  ditor-Gen.    (Mich.    1895),   62    N.    W. 

bill,  and  had   consequently  failed    to  Rep.  364;  Pittman  v.  McClellan,  55 

make  any  appearance  or  answer,  and  Miss.    299;    Williams    f.'.  Duncan,  44 

that  he  had  a  meritorious  defense,  and  Miss.  375 ;  Robertson  x>.  Miller,  3  N. 

prayed  the  court  to  set  aside  the  de-  J.   Eq.  451 ;  Wooster  v.  Woodhull,  i 

cree  and  allow  him  to  file  an  answer  Johns.  Ch.   (N.  Y.)  539;  Chandler  r. 

to  the  bill.     The  Circuit  Court  dis-  lobe,    5    Lea    (Tenn.)    593;  Hall    v, 

missed    the  petition.     The     Supreme  Lamb,  28  Vt.  85 ;  Rogant'.  Walker,  1 

Courts ci7/»^ Cameron  t'.  M* Roberts,  3  Wis.  631;  Dean  r.   Mason,  20  How. 

Wheat.    (U.    S.)   591,    held    that    the  (U.  S.)*  198.     See  also  Smith  v,  Wal- 

Circuit  Court  had  ♦*  no  power"  to  set  ton,  3  Bibb  (Ky.)  152;  Edrington  v, 

aside  the  decree  on  motion  after  the  Harper,  5  J.  J.  Marsh.  (Ky.)  293. 

term  at  which  It  was   rendered.     By  **  No  General  Rule  can  be  laid  down 

reference  to  Cameron  v,  M' Roberts,  by  the  court  to  govern  it  in  applica- 
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court,  if  at  all,  only  for  abuse.^ 

Intwloentory  Orden  Pro  Confemo. — Applications  to  open  orders  that 

the  bill  be  taken  pro  confesso  are  treated  with  indulgence,  and  re- 
lief is  generally  granted  on  terms.* 

final  Deeroeo  Pn  ConftMo. — But  an  attempt  to  set  aside  a  final  decree 
pro  confesso  is  more  closely  scrutinized,*  and  the  discretion  to  be 

tions  of  this  kind.  *  *  *  A  decree  modern  practice,  the  answer  is  to  be 
reeularly  obtained  against  a  party  by  replied  to  itistanter,  and  is  not  to  de- 
default  should  not  be  opened  unless  lay  the  hearing.  Scales  t\  Nichols,  3 
under  special  circumstances,  and  then  Hayw.  (Tenn.)  339;  Fisher  v,  Fisher, 
only  to  promote  the  ends  of  justice."  4  Hen.  &  M.  (Va.)  484. 
Russell  V.  Waite,  Walk.  (Mich.)  Where  a  statute  gives  the  defendant 
31.  an  absolute  right  to  file    his  answer 

1.  See  infroy  X.  9.  Review  of  Rui-  at  any  time  before  the  hearing, 
ing^etc.  and  he   neglects   to  file  it  until   the 

2.  Robertson  v.  Miller,  3  N.  J.  £q.  cause  is  ready  for  hearing,  quare  as 
451 ;  Alexander  v.  Quigley,  2  Duv.  to  what  effect  it  has  upon  the  progress 
(Ky.)  399;  Scales  v.  Nichols,  3  Hayw.  of  the  cause.  Pond  v.  Lockwood,  11 
(Tenn.)   329.     See  also  infra^   X.  7.  Ala.  567. 

Terms.  8.  Hart  v,  Lindsay,  Walk.  (Mich.) 

''There  is  no   general  and  positive  73;  Baxter  v.  Lansing,  7  Paige  (N. 

rule  upon  this  subject.     Whether  the  Y.)  353 ;  Rogan  v.  Walker,  i  Wis.  631 ; 

court  will  interfere  to  release  a  party  Carpenter  v,  Muchmore,  15  N.  T.  Eq. 

from  the  consequences  of  his  default  133;  Robertson  v.  Miller,  3  N.  j.  Eq. 

must  depend  upon  sound  discretion,  451. 

arising  out  of    the  circumstances  of  Judicial  DisevialOB  of  tlie  Rule. — In 

the  case.''      Carter    v.  Torrance,   11  the  case    last  cited,   the   court  said: 

Ga.  654.  **  Such  decrees  are  placed  on  the  same 

In   Williams  v.  Thompson,  3  Bro.  footing    as    other    decrees    regularly 

C.  C.  380,  ^lio/c!^  in  Carter  T'.  Torrance,  made,  and  are   not  disturbed  except 

II  Ga.  654,   Lord   Thurlow   observed  under     special      circumstances.       In 

that  if  a  defendant  comes  in  after  a  Knight  v.  Young,   3  Ves.  &  B.   184, 

bill  has  been  taken  pro  confesso  upon  there  was  an  application  to  get  rid  of 

any  reasonable  ground  of  indulgence,  such    a    decree,   and   that   the   party 

and  pays  costs,  the  court  will  attend  to  should  be  let  in  to  answer,  and  Lord 

his  application  if  the  delay  has  not  Eldon  said  the  court  has  never  done 

been  extravagantly  long;  but    that  if  that  without  a  strong  ground,  being 

the  indulgence  has  been  great    and  very  tender  of  opening  a  decree  of  this 

frequent  there  is  danger  of  abuse  of  sort,  which  is  a  mode  of  obtaining  a 

the  precedent,  for  the  purpose  of   de>  judgment  of  the  court  prescribed  by 

lay.     See  also  Thornton  v,  Hightower,  the  legislature ;  not  a  decree  nisi^  such 

17  Ga.  I.  as  the  plaintiff,  upon  the  defendant's 

In  Campbell  t^  Crutcher,  3  Tenn.  default,  chooses  to  stand  by.    The  ap- 

Ch.  354,  a  defendant's  application  to  plication  was  refused,  though  based 

open  an  order  pro  confesso  was  denied  upon  an  affidavit  that  the  decree  fro 

because  of  his  failure  to  show  a  suffi-  confesso  was  not  the  consequence  of 

cient  excuse  for  not  filing  his  answer  wiuul    default,    but  of  imbecility  of 

within  the  time  fixed  by  agreement  of  mind. " 

the  parties.     The  court  was  also  influ-  In  Rust  v.  Lynch,  54  Md.  636,  the 

enced  by  the   circumstance   that  the  defendant  filed  a  petition  for  the  vaca- 

proposed  defense  was  available  in  that  tion   of   a    final  decree  fro   confesso 

particular  case  without   opening  the  more  than  three  months  after  its  ren- 

order.  dition,  and  after  execution  had  been 

After  an  order  that  the  bill  be  taken  issued  thereon.  The  sole  ground  of 
fro  confesso,  merely  putting  in  an  the  application  was  surprise  to  the  de- 
answer  is  not  suiiicient  to  set  aside  fendant  in  the  failure  or  neglect  of 
the  order.  Carter  v,  Torrance,  1 1  Ga.  his  solicitor  to  appear  in  the  case  as 
654.  he  was  authorised  and  had  promised 

9fot  to  Dolajr  tbo  Hoaring. — By  the  to    do.     Upon    reversal  of  an  order 
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exercised  must  be  regulated  by  law  and  precedent,  and  not    be 

▼acating  the  decree,  the  Court  of  Ap-  Ins.  Co.,  45  Md.  241 ;  Abell  v,  Simon, 
peals  said :  49  Md.  318.  See  also  case  of  Kemp 
*'  The  object  of  the  statute  under  v.  Cook,  18  Md.  130,  and  the  recent 
which  the  enfarU  proceedings  were  case  of  Smith  v.  Black,  51  Md.  347." 
taken  was,  as  declared  in  Oliver  v.  The  introductory  part  of  the  fore- 
Palmer,  II  Gill  ft  ].  (Md.)  ^j6,  to  going  remarks  bj  the  Court  of  Ap- 
provide  a  Just  and  reasonably  ex-  peals  of  Maryland  was  quoted  and 
peditious  mode  of  obviating  the  de-  characterized  as  eminently  proper  in 
lays  and  difficulties  to  which  com-  Stribling  v.  Hart,  20  Fla.  235. 
plainants  were  subjected  by  the  neg-  Vol  to  Dijivo  ilio  FlaluUff. — ^And  the 
lect  of  defendants,  and  their  disobe-  decree  will  not  be  disturbed  when  the 
dience  to  the  mandates  of  the  court ;  result  must  be  injurious  to  the  plaintiff, 
and,  as  in  that  case  held,  no  construe-  Robertson  v.  Miller,  3  N.  J.  Eq.  451. 
tion  of  the  statute  should  be  indulged  Death  of  Witnesses. — Where  Uie  de- 
that  would  either  reward  or  encour-  fendant  had  been  grossly  nejgligent  in 
age  defendants  in  their  contumacious  suffering  a  decree  fro  confesso  to  be 
neglect  of  the  process  of  the  court  taken  against  him,  and  the  princiiMil 
when  duly  served  upon  them.  De-  witness  in  support  of  a  very  material 
crees  are  not  lightly  to  be  disturbed  charge  in  the  bill  had  died  since  the 
or  vacated,  after  enrollment,  though  default,  the  court  declined  to  relieve 
entered  upon  default  of  the  defend-  the  defendant  by  opening  the  decree 
ants ;  and  it  is  only  when  there  are  and  permitting  a  defense.  Wooster 
strong  and  special  circumstances  v.  Woodhull,  i  Johns.  Ch.  (N.  Y.)  539. 
shown,  and  the  conduct  of  the  party  In  Buchanan  v.  McManus,  3 
applying  is  entirely  free  from  well-  Humph.  (Tenn.)  449,  the  defendant 
grounded  imputation  of  laches  or  made  a  motion  to  set  aside  an  order 
wff/ff^tf/tf J,  that  his  application  will  be  fro  confesso;  which  was  resisted  by 
entertained  and  the  discretion  of  the  plaintiff's  counter  affidavit  showing 
court  exercised  in  his  favor.  If  it  the  death  of  Hill,  one  of  his  witnesses, 
were  otherwise,  the  certainty  and  sta-  after  the  order  was  entered,  and  also 
bility  of  decrees  would  be  destroyed,  tending  to  show  that  he  was  the  only 
and  parties  would  never  know  when  witness  by  whom  the  charges  in  the 
they  were  at  the  end  of  litigation.  This  bill  could  be  sustained.  The  order 
principle  has  been  asserted  and  ad-  fro  confesso  was  set  aside,  and,  there 
hered  to  on  various  occasions  by  this  being  no  proof,  tfie  bill  was  dismissed, 
court.  *  *  *  As  analogous,  and  pro-  An  appeal  was  taken,  and  in  affirming 
ceeding  upon  the  same  reason  and  the  decree  of  dismissal  the  court 
principle  of  policy  for  the  preservation  said :  *'That  a  court  of  chancery  ought 
of  the  certainty  and  stability  of  judg-  not  to  set  aside  a  rule,  taking  a  bill 
ments,  we  may  refer  to  cases  decided  fro  confesso  after  the  witnesses  are 
by  this  court  upon  applications  to  dead,  as  a  general  rule,  is  unquestion- 
strike  out  judgments  by  default  at  ably  true ;  but  there  may  be  exceptions 
law  after  the  lapse  of  the  term.  By  to  it,  addressing  themselves  so  strong- 
those  cases  it  is  well  settled  that,  where  ly  to  the  conscience  of  a  chancellor  as 
the  process  has  been  regularly  served  to  make  it  imperative  on  him  to  do  so. 
upon  the  defendant,  and  he  fails  to  ap-  In  the  case  now  under  consideration, 
pear  and  make  his  defense,  and  judg-  we  cannot  say  that  the  chancellor 
ment  is  regularly  entered  against  him,  erred  in  the  exercise  of  his  discretion ; 
a  strong  case  must  be  presented  to  we  cannot  say  (for  no  such  case  is 
justify  the  court  in  striking  out  the  made  out)  that  the  witnesses  all  were 
judgment  after  the  lapse  of  Uie  term;  dead;  Hill  was,  but  it  does  not  appear 
and  the  court  will  not  in  any  such  that  he  was  the  sole  witness  to  the 
case  interfere  with  the  judgment  un-  transaction ;  and  if  it  did,  we  should 
less  the  facts  produced  clearly  estab-  be  at  a  loss  for  a  principle  to  reverse 
lish  'fraud,  deceit,  surprise,  or  irregu-  upon." 

larity  in  obtaining  the  same,'  and  that  WUXtal  Hsgloot  to  4i»w«r. — Where  a 

the  defendant  has  acted  bona  fide  and  party  deliberately  neglects  to  answer 

with  reasonable  diligence  in  making  after  due  service  of  process  and  ample 

the  application.    Anderson  v.  Gran,  opportunity,  and  makes  no  attempt  to 

41   Md.  601 ;    Sarlouis  v.   Firemen's  do  so  before  the  final  decree,  it  will 
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controlled  by  a  mere  desire  to  let  in  a  defense  upon  the  merits.^ 

sutatory  Bcgvlntioni. — An  absolute  or  qualified  right  to  have  an 
order  or  decree  pro  canfesso  opened  and  to  be  let  in  to  answer  to 
the  merits  is  often  conferred  upon  the  defendant  by  express  stat- 
ute or  by  rule  of  court,^  and  the  defendant  may  avail  himself 

not  be  set  aside  to    enable    him    to  the  nature  of  the  defenses  to  be  relied 

answer.       Frisbee     v.    Timanus,    I3  on,  the  taking  of  testimony,  etc.,  *' as 

Fla.  300;  Freese  v,  Swayze,  26  N.  J.  to  the  court  may  seem  consistent  with 

Eq.  437 ;  Smith  v,  Brittenham,  88  III.  equity,  it  being  the  design  of  this  act 

291 ;  Starne  v.  Farr,  17  111.  App.  491 ;  to   remove  any  legal  impediment  to 

Burge  V.  Burge,  88  III.  164.     See  also  the  granting  of  such  application,  and 

Hart  V,  Lindsay,  Walk.  (Mich.)  73.  to  anord  the  defendant  such  redress, 

His  application  under  such  circum-  upon  the  principles  of  justice  and 
stances  "is  addressed  to  the  extreme  equity,  as  he  may  show  himself  en- 
favor  of  the  court,  and  cannot  be  sue-  titled  to,  when  relieved  from  the 
cesful  unless  it  rests  on  the  clearest  operation  of  any  technical  or  rigid 
equity."  Boynton  v.  Sandford,  28  N.  rule  of  law."  This  act  was  not  re- 
].  Eq.  184.  garded    as  imposing   on  the  court  a 

PrepondarmBoe    of  Brldeiioe    •galmt  duty  primarily  to  decide  whether  or 

Answer. — A   final  decree  will  not  be  not  the  defendant  would  be  able  ulti- 

opened  to  let  in  a  defense  where,  from  mately  to  make  out  his  defenses,  but 

the  affidavits    submitted,    it    appears  only  to  ascertain  whether  he  had  ex- 

that    the    evidence    to    sustain    such  hibited  a  satisfactory /ri ma /<zcf>  case, 

defense  would  be  insufficient  to  over-  Calvert  v.  Williams,  10  Md.  ^78. 

come  that  on  which  the  decree  was  In   AlalMona,    a    decree    which  has 

founded.     Morris  v,  Hinchman,  33  N.  been   rendered   against    a    defendant 

J.  Eq.  204.  without  personal  service  and  without 

To  the  same  effect,  see  Ferussac  v,  appearance  Is  not  absolute  until  eight- 
Thorn,  i  Barb.  (N.  Y.)  42.  een   months  after  its  rendition,   and 

Mdtlon  Dented  npon  Gonditlon. — ^The  at  any  time  within  that  period  the  de- 
defendant  has  no  equitable  ground  for  fendant  may  have  the  decree  opened 
opening  a  decree  pro  confesso  where  upon  showing  sufficient  cause.  Code 
the  plaintiff  stipulates  to  limit  his  011876,^^3830-3831.  When  the  decree 
recovery  to  a  sum  less  than  the  ex-  is  thus  opened,  it  is  not  material  that 
pense  to  which  the  defendant  would  the  defendant  did  not  have  construc- 
be  put,  in  a  trial  upon  the  issue  raised  tive  notice  of  the  pendency  of  the  suit, 
by  the  proposed  answer.  Andrews  v.  Hinton  v.  Citizens'  Mut.  Ins.  Co.,  63 
Denslow,  14  Blatchf.  (U.  S.)  182.  Ala.  488. 

1.  Rust  V.  Lynch,  54  Md.  636,  cited  Illinois. — The  statute '  allowing  a  de- 
Vfith  approval  in  Stribling  v.  Hart,  20  fendant  not  served  with  process,  who 
Fla.  235.  See  also  Low  v.  Mills,  61  fails  to  appear  before  decree,  to  come 
Mich.  35.  in  within  three    years  and   have  the 

2.  Oonstttntlonality  of  Speolal  Aet. —  decree  opened  and  be  allowed  to  de- 
An  act  of  the  leeislature  was  held  con-  fend  on  the  merits,  applies  only  to 
stitutional  which  authorized  a  court  persons  made  defendants  to  the  bill, 
of  equity,  upon  the  application  or  One  who  was  not  a  party  mar  file  a 
petition  of  the  defendant  in  a  certain  bill  to  impeach  the  decree  and  estab- 
cause,  and  *'  upon  the  establishment  lish  his  rights.  Wellington  v,  Heer- 
of  a  satisfactory /rf ma  facie  case,  to  mans,  no  111.  564. 

open  any  decree  or  order"  which  had  The  decree  is  tor  the  period  of  three 

been  passed  against  him  in  said  cause,  years,  simply  provisional,  and  though 

to  the  end  that  he  *' may  account  fully,  final  in  form,  does  not  become  so  in 

fairly  and  equitably  for  Uie  estate"  fact  until  the  lapse  of  the  prescribed 

which  had  been  under  his  manaee-  time.     Lyon  v.  Robbins,  46  111.  276; 

ment,  and  for  a  settlement  of  which  Sale  v.  Flke,  54  111.  293. 

che  suit  was  instituted,  *'  provided  the  As  to  notice  of  the  application,  see 

said  court  shall  be  satisfied  that  jus-  Bruen  v,  Bruen,  43  111.  408. 

tice  will  be  promoted  by  opening  such  Under  section  17  of  the  chancery  act 

decree  or  order,  and  provided  it  be  providing  that  the*' court  may  permit" 

opened  upon  such  terms,"  as  to  costs,  the  defendant  to  file  his  answer  **  upon 
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of    his    right  thus  to  be  let  in  to  defend,  though   it  be  not 

his  showing  sufficient  cause,"  it  was  good  cause  shown."  See  Brjrant  v. 
held  that  leave  could  not  be  had  as  a  Rosenbaum,  62  Miss.  192.  McGowan 
matter  of  right,  but  onlj  in  the  discre-  v.  James*  12  Smed.  &  M.  (Miss.)  445; 
tion  of  the  court.  Smith  v.  Britten-  Pittman  v,  McClellan,  55  Miss.  299. 
ham,  88  111.  291.  See  also  Grubb  v.  Hew  Jeney. — Section  21  of  the  Chan- 
Crane,  5  111.  153.  eery  Act  provides  that  an  absent  de- 

In  the  case  first  cited,  the  court  said  fendant  against  whom  a  final  decree 
that  '*  whether  this  provision  of  the  pro  confesso  has  been  rendered  may, 
statute  has  reference  to  decrees  order-  within  a  certain  ]>eriod  and  upon  pay- 
ing a  bill  to  be  taken  for  confessed,  or  ing  or  securing  costs,  be  permitted  to 
to  final  decrees,  admits  of  some  doubt/'  appear  and  answer  the  bill,  and  there- 
See,  however,  on  this  point,  Collins  upon  such  proceedings  shall  be  had  as 
v.  Crotty,  65  111.  545.  if  such  defendant  had  appeared  in  due 

Karyland. — Under  the  17th  Equity  season  and  no  decree  had  been  made. 
Rule,  as  prescribed  by  the  Court  of  Consolidated  Electric  Storage  Co.  v. 
Appeals,  a  defendant  may,  by  special  Atlantic  Trust  Co.»  50  N.  }.  Eq.  93. 
leave  of  the  court,  at  any  time  after  la  Tenneesee,  it  is  provided  by  the 
the  bill  is  taken  pro  confesso^  and  Code,  §5118,  that  "a  defendant  who 
before  final  decree,  either  answer,  has  been  served  with  process  may,  at 
plead,  or  demur  to  the  bill ;  but  to  any  time  before  final  decree,  on  good 
entitle  him  to  do  so  he  should,  accord-  cause  shown,  obtain  from  the  chancel- 
ing  to  long-established  practice,  assign  lor,  or  clerk  and  master,  an  order  set- 
some  satisfactory  reason  in  his  appli-  ting  aside  the  decree  pro  confesso  upon 
cation  for  leave  why  the  delay  and  filing  a  full  and  sufficient  answer  and 
failure  to  appear  and  answer  have  the  payment  of  costs.''  Sections  3823 1?/ 
occurred,  and  the  facts  should  be  .»tf^.  provide  for  relief  against  final  de- 
verified  by  his  oath.  By  the  adoption  crees  by  writ  of  error  coram  nobis ;  and 
of  the  rule  it  was  not  designed  in  any  section  3829  confines  the  relief  to  be 
manner  to  repeal  or  change  the  re-  obtained  thereunder  to**  errors  of  fact 
quirements  of  art.  16,  ^  117,  of  the  occurring  in  proceedings  of  which  the 
Code,  but  only  to  extend  the  provi-  person  seeking  relief  has  had  no  no- 
sions  of  that  section  to  the  right  to  tice,  or  which  he  was  prevented  by 
plead  or  demur  as  well  as  to  answer  disability  from  showing  or  correcting, 
under  oath.  Belt  v»  Bowie,  65  Md.  or  in  which  he  was  prevented  from 
350.  making  defense  by  surprise,  accident. 

The  Act  of  1795)  ^*  ^'  authorizing  mistake  or  fraud,  without  fault  on  his 

nonresident  defendants  against  whom  part."     Construing  these  sections  of 

decrees  pro  confesso  had  been  rendered  the  code,  it  was  held  in  Johnson  v, 

for  want  of  appearance,  to  require  a  Tomlinson,  13  Lea  (Tenn.)  604,  that  a 

review  of  the  same  by  the  chancellor  final  decree  pro  con/esso  AgAinst  sl  per- 

within  eighteen  months  from  the  date  son  smt  juris  upon   personal   service 

of  such  decrees,  was  held  to  apply  also  could  not  be  vacated  at  a  subsequent 

to  the  court  of  appeals.     Luckett  v.  term  except  upon  writ  of  error  coram 

White,  10  Gill  &  ].  (Md.)  480.  nobis. 

Miohlgaa. — In  McDonald  v.  Mc-  The  Code,  ^  3529,  provides  for  set- 
Donald,  45  Mich.  44,  it  was  held  that  ting  aside  decrees  pro  confesso  in  case 
under  Comp.  Laws»  ^  5x27,  providing  of  attachment.  For  a  construction  of 
that  a  defendant  brought  in  by  publica-  the  section,  see  Cain  v.  Jennings,  3 
tion   **  shall  be  admitted   to  answer"  Tenn.  Ch.  131. 

upon  petition  to  be  heard  after  default  In  Virginia   and  Weat  Virginia,   the 

entered,  by  paying  or  securing  costs,  codes    provide  for  the  correction  of 

the  defendant  had   an    absolute    and  any  errors  in  decrees  pro  confesso  for 

unqualified  right  to  answer,  and  that  want  of  appearance,  which  would  be 

his  equities  could  not  be  decided  on  ground  for  reversal  on   appeal.    See 

affidavit,  but  only  after  a  hearing  on  infra ^  X.  4.  «.  Error  in  tks  Decree, 

the  merits.  In  ttie  Federal  OonrU,  Equity  Rule  19 

Mlmilagippi. — The  Code  of  1880,$  1889,  allows  the  court  to  set  aside  a  decree 

provides  that  no  pro  confesso  on  a  bill  pro  confesso  at  the  same  term,  or  en- 

in  chancery  taken   in  pursuance  of  its  large  the  time  for  filing  an  answer  up- 

provisions  **  shall  be  set  aside  without  on  cause  shown. 
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reserved  to  him  in  the  decree.* 

Where  the  statute  secures  to  the  defendant  an  absolute  right 
to  set  aside  an  order  pro  confesso  upon  filing  a  full  and  complete 
answer,  a  refusal  of  permission  to  file  an  insufficient  answer  does 
not  deprive  him  of  the  right  to  file  a  complete  answer  within  the 
time  limited.* 

3.  By  Implication. — Where  the  plaintiff  amends  his  bill  in  a  ma- 
terial matter  after  an  order  taking  the  bill  as  confessed,  the  default 
is  thereby  opened  and  superseded,  and  the  defendant  has  the  right 
to  answer  without  any  order  setting  aside  his  default.*  But  after 
a  bill  has  been  taken  pro  confesso,  the  mere  filing  of  an  answer 
without  consent  or  leave  of  the  court  does  not  operate  to  set 
aside  the  order.* 

4.  Oronnds  for  Opening — a.  "  GOOD  Cause." — Where  a  statute 
authorizes  the  court  to  set  asid^  an  or A^t  or  Atcxt^  pro  confesso 
upon  "  good  cause  "  shown,  it  seems  to  require  a  clear  and  meri- 
torious defense.^    But  mere  inattention  or  forgetfulness  on  the 

'*  Good  OavM  "  as  a  ground  for  open-  6.  Cain  v,  Jennings,   3  Tenn.  Ch. 

ing  the  order  or  decree,   see   infra^  131,  holding  that  matters  in  abatement 

X.  4.  a.  **  Good  Cause,**  did  not  constitute  a   **  good   cause." 

1.  Meriwether    v.   Hite,    2    A.    K.  Totten  v,  Nance,  3  Tenn.  Ch.  264. 
Marsh.  (Ky.)  181.  niegality    of   Transaotlon. —  In    Mc- 

2.  Pond  V.  Lockwood,  11  Ala.  567.       Gowan   v.   James,    12    Smed.    &    M. 
8.  Lyndon  v.  Lyndon,  69   111.  43;     (Miss.)  ±^5,  &  decree  pro  con/esso  on  9. 

Nelson  v.  Eaton,  66  Fed.   Rep.  376,  bill  to  foreclose  a   mortgage,  where 

where  the  bill  was  amended  so  as  to  the  neglect  to  answer  was  sufficiently 

cure  an  omission  of  allegations  show-  excused,  the  illegality  of  the  debt  for 

ing  jurisdiction  in  the  federal  court,  which  the  mortgage  was  given  as  se- 

Utica  Bank  v.  Finch,  i  Barb.  Ch.  (N.  curity — a  note  given  for  the  purchase 

Y.)  75,  where  the  amendment  intro-  of  negroes  introduced  into  the  state  as 

duced  new  parties.  merchandise  in  violation  of  law — ^was 

AmendBMBt  Withdrawn. — But  if  the  regarded  as  a  <*  good  cause"  for  open- 
amendment  be  withdrawn  by  the  ing  the  default.  But  see  infra,  X.  4. 
plaintiff  before  he  has  complied  with  f,  (4)  Unconscionable  Defenses. 
a  rule  of  court  so  as  to  make  the  Statute  Creating  Implied  Dnty. —  A 
amendment  effectual  and  enable  him  statute  providing  that  an  order  pro 
to  claim  any  beneiit  by  it,  the  case  confesso  "  shall  not  be  set  aside  unless 
stands  as  if  no  amendment  had  been  upon  good  cause  shown,"  implies  that 
attempted.  Sheffield  Furnace  Co.  v,  it  shall  be  done  upon  good  cause 
Witherow,  149  U.  S.  574.  shown.  McGowan  v.  James,  12  Smed. 

Herely  Formal  Amendment. — Where,  &  M.  (Miss.)  445;  Pittman  v,  McClel- 

after  an  order  fro  confesso,  an  amend-  Ian,  55  Miss.  299. 

ment  which  "was  proper  and  perhaps  "  Bnffldent  Cause,"  when  required  by 

necessary  to  show  the  jurisdiction  of  statute,  leaves  the  'sufficiency  to  the 

the  court,"  neither  altered  the  title  of  discretion  of  the  court,  the  exercise  of 

the  plaintiff  to  the    relief    that    was  which   is  subject  to  review  only  for 

sought,  nor  the  relief  itself  in  its  sub-  abuse.     Smith  v,  Brittenham,  88  111. 

stance  or  form,   it  was  regarded   as  291.     See  also  Franz  v.  Winne,  6  111. 

merely  formal,  and  held  not  to  render  App.  82;  Scales  v.  Nichols,  3  Hayw. 

a  subsequent  decree  against  the  de-  (Tenn.)  229. 

fendant  irregular  and  void  upon  col-  In  HlsalSBlppl,  the  statute  makes  it 
lateral  attack,  although  the  defendant  the  duty  of  the  court  to  vacate  a  de- 
had  no  notice  of  the  amendment,  cree  pro  confesso  for  **  good  cause, " 
Clason  V,  Corley,  5  Sandf.  (N.  Y.)  454.  and  also  makes  the  action  of  the  court 

4.  Carter  v.  Torrance,   11  Ga.  654;  upon  the  application  subject  to  review 

Piatt  V,  Griffith,  27  N.  ].  £q.  207.  on  appeal.   See  Pittman  v,  McClellaOi 
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part  of  the  defendant  does  not  necessarily  condemn  a  cause  that 
is  otherwise  "  good/'  * 

b.  Irregularity. — Irregularity  in  the  proceedings  for  taking 
a  bill  as  confessed  is  frequently  ui^ed,  and  often  with  success,  as 
a  ground  for  setting  aside  an  order  or  decree  pro  cmfesso^    Such 


55  Miss.  299;  Bryant  v.  Rosenbaum,  ness  in  courts  are  instituted  solelj  to  fa- 

62  Miss.  191;   McGowan  r.  James,  12  cilitate  these  ends.  They  are  necessary, 

Smed.  &  M.  (Miss.)  445.  and   their  due   observance   should  be 

LaohM  In  AppUoatton. — '*  No   cause  enforced  by  the  courts.     But  it  should 

can  be  good  which  involves  laches  or  not  be  forgotten  that  they  are  aids  to 

doubt.     The  affidavit  should  affirma-  secure  the  administering    of  justice, 

tively    show    that  the   applicant   has  not   shackles   to   bind   courts   to     the 

come  forward  at  the  earliest  possible  perpetration   of    wrong.     When  their 

moment  to  assert  his  legal  rights,  or,  nonobservance  is  in  a  trivial  matter, 

at  any  rate,  with  reasonable  speed."  working  no  injury  to  the  adverse  party 

Cain  V.  Jennings,  3  Tenn.  Ch.  135.    It  and  not  materially  impeding  the  due 

was  also  there  held  that   the   statute  progress     of     the     cause,    the     fault 

authorizing  the  court  to  set  aside  the  should  be  corrected,  and  the  authority 

decree    upon   defendant's   application  of    the   court   maintained    rather    by 

and  good  cause  shown  within  twelve  the  imposition  of  costs  and  the  use  of 

months  did  not  give  the  defendant  a  other  disciplinary  agencies   than    by 

year  as  a   matter  of   right,   but   that  depriving  parties  of    the  opportunity 


**  eood  cause "  would  require  active 
diligence  within  that  period.  See 
further  infra.,  X.  5.  b.  When  to  he 
Made — Laches  and  Limitations, 

1.  In  Yost  V.  Alderson,  58  Miss.  40, 
the  court  said  :  "  The  statute  (Code 
1 87 1,    ^    102 1 )    declares    that    a    ^pro 


of  a   fair  trial,  to  secure  which  such 
rules  are  instituted." 

2.  "If  there  is  an  irregularity  in 
the  proceedings  of  the  plaintiff,  and 
the  plaintiff  insists  upon  the  strict  de- 
fault of  the  defendant,  as  the  courts  of 
law  say,  it  is  very  necessary  a  person 


confesso  so  taken  shall  not  be  set  aside     insisting  upon  the  rigor     should   hit 


without  good  cause  shown,  supported 
by  affidavit.'  It  is  argued  that  the 
cause  shown  was  not  good  and  suffi- 
cient; that  mere  inattention  and  for- 
getfulness  cannot  be  a  valid  excuse  for 
a  failure  to  discharge  a  legal  duty. 
This  may  be  true  when  such  inatten- 
tion or  forgetfulness  has  occasioned  a 
failure  which  has  been  injurious  to 
the  adverse  party,  or  the  action  of 
that  party,  based  on  such  failure  and 
caused  by  it,  cannot  be  reversed  with- 
out injury  to  him.  But  when  the 
neglect  is  in  the  mere  conduct  of  a 
suit,  and  its  consequences  do  not  op- 


the  bird  in  the  eye."  Per  Chancel- 
lor Hardwicke  in  Floyd  t*.  Nangle,  3 
Atk.  568. 

I>efectlve  Bflrrloe  of  Proceas  by  pub- 
lication or  otherwise  will  vitiate  the 
subsequent  proceedings.  Evarts  z\ 
Becker,  8  Paige  (N.  Y.)  506;  Welch 
T'.  Welch,  16  Ark.  527;  Grewar  7'. 
Henderson,  i  Tenn.  Ch.  76;  Bti^it  t*. 
Banks,  6  T.  B.  Mon.  (Ky.)  224;  Tripp 
T'.  Vincent,  8  Paige  (N.  V.)  176,  where 
the  court  opened  a  final  decree  after 
enrollment.  See  supra^  IX.  3.  a,  (2) 
Due  Serxfice  of  Process  Necessary' 

In  Tabler  v.  Castle,  12  Md.  144,  the 


erate   injuriously,  its  condonation  by     alleged  defect  in  the  service  of    the 
the  judge  can  do  no  harm  except  to    summons  was  held  to  have  been  fully 


disproved  by  the  affidavit  of  the  officer 
who  served  it. 

Waiver  of  Defect. — A  defendant 
waives  a  fatal  defect  in  the  order  of 
publication  by  appearing  in  the  cause 
after  a  decree  fro  confesso  and  pro- 
curing orders  in  his  favor  w^ithout  oh- 

The  object  of  the  institution  of  courts    jection  on  account  of  the  defect.     St. 

is  to  administer  justice   according  to    Marys  Bank  zk  St.  John,  25  Ala.  566. 

law,   and  lawsuits  are  allowed  for  that     See  also  Long  r>.  Long,  59  Mich.  296. 

purpose  alone.     Rules  of    procedure        Defective    Proof   of  Pulilicatlon. — In 

regulating   the    conducting   of    busi-     Benedict  r.  Auditor  Gen.  (Mich.  1895) 
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relief  has  been  granted   even  at  a  term  subsequent  to  that  at 

62  N.  W.   Rep.  364,  the  decree  was  was  held  not  to  be  a  sufficient  ground 

vacated  because  the  proof  of  publica-  for    reversing   the   decree   on   appeal 

tion  of  notice  was  not  in  accordance  where   such   an    application   had   not 

with  the  statute.  been  made. 

Def ectlTe  Copy  of  Bubpcuia. — Where  No  Notice  of  Interlooutory  Proceedings, 

the  copy  of  a  subpoena  served  did  not  — In  Williams  t*.  Duncan,  44  Miss.  375, 

correctly  state  the  return-day,  but  the  a   final  decree  pro  confcsso  was  ren- 


defendant  was  not  misled,  a  manda- 
mus was  granted  to  compel  the  rescis- 
sion of  an  order  vacating  a  pro  con- 
fesso  decree  subsequently  rendered 
against  the  defendant.  Low  v.  Mills, 
61  Mich.  35. 

A  motion  to  vacate  the  decree  on 
the  ground  above  stated  was  also 
denied  in  Gould  v,  Castel,  47  Mich. 
604.  But  where  the  return-day  and 
month  were  blank  in  the  copy  served 
the  proceedings  were  set  aside.    Arden 


dered  after  the  nling  and  confirmation 
of  the  report  of  commissioners  with- 
out notice  of  the  same,  and  a  refusal 
to  set  aside  the  decree  at  a  subsequent 
term  was  held  to  be  erroneous.  See 
also  McGowan  v.  James,  12  Smed.  & 
M.  (Miss.)  445,  where  no  notice  of  the 
taking  of  an  account  was  given  as  re- 
quired by  a  rule  of  court. 

Proceeding  against  a  Resident  as  an 
Absentee  is  such  an  irregularity  as  to 
warnmt  the  court  in   setting  aside  a 


V.  Walden,  i   Edw    Ch.    (N.  Y.)   631.  decree  pro  confesso  against  him    for 

Omission  to  Serve  Bnle  to  Answer. —  nonappearance  if  he  makes  a  season - 

Where  a  defendant  who  appears  is  en-  able  application.    Jermain  v.  Langdon, 

titled  to  service  of  a  rule  to  put  in  an  8  Paige  (N.  Y.)  41. 

answer,  a  decree  pro  confesso  viXihoxxt  IrregoUtrltles  Herely  Teclinlcal. —  A 


such  service  will  be  set  aside.  Liv- 
inc^ston  v.  Woolsey,  4  Johns.  Ch.  (N. 
YO  365. 

Decree  Premature. — An  order  or  de- 
cree/ro  confesso^  without  affording  the 


motion  to  set  aside  the  decree  for  a 
mere  technical  irregularity  should  be 
made  at  the  first  opportunity.  See 
infra^  X.  5.  b.  When  to  be  Made^  etc. 
In  Creveling   t-.    Moore,   39  Mich. 


defendant  the  time  to  answer  to  which  563,  it  was  held  that  after  the  lapse  of 
he  is  entitled,  will  justify  the  court  in  nearly  a  year  from  the  entry  of  a  de- 
opening  the  decree.  Fellows  v.  Hall,  cree  following  an  order  pro  confesso 
3  McLean  (U.  S.)  487  (see  Fellows  on  personal  service,  advantage  could 
V.  Hall,  3  McLean  (U.  S.)  281),  where  not  be  taken  of  such  defects  as  that  the 
a  final  decree  pro  confesso  was  set  subpoena  served  was  signed  by  the 
aside  at  subsequent  term.  O'Brien  v.  deputy  register  in  his  own  name;  that 
Ilulfish,  22  N.  J.  Eq.  471 ;  Hoxie  v.  it  described  the  plaintiff  as  '*  Nelson 
Scott,  Clarke  Ch.  (N.  Y.)  457.  Creveling,  of  Minnie  J.  Boudman,  " 
So  where  a  decree  pro  confesso  while  the  decree  was  in  favor  of  **  Nel- 
against  a  defendant  who  has  not  ap-  son  Creveling,  guardian  of  Minnie  J. 


peared  is  taken  after  a  material 
amendment  to  the  bill  without  serv- 
ing new  process.  Harris  v.  Deitrich, 
29  Mich.  366. 

No  Notice  of  Hearing. — Where  a  de- 
fendant has  appeared  and  thus  enti- 
tled himself  to  notice  of  the   subse- 


Boudman;"  and  that  the  copy  of  the 
subpcena  served  was  not  subscribed  by 
the  plaintiff  or  his  solicitor  nor  by  the 
officer  making  service. 

In  the  Federal  Ck>urts. — In  Linder  x\ 
Lewis,  I  Fed.  Rep.  378,  the  court  said 
tliat  **  after  the  term  at  which  a  final 


quent  proceedings,  a  final  decree  pro  judgment   or  decree   is   entered,   the 

confesso  without  notice  of  the  hearing  courts  of  the   United   States  have  no 

will  be  set  aside.  Southern  Pac.  R.  Co.  power  to  open  the  judgment  or  decree 

T*.  Temple,  59  Fed.   Rep.  17;  Hart  v.  and  grant  a  rehearing,  or  let  a  defend- 

Small,  4  Paige   (N.  Y.)   551;  Mix  v.  ant  in  to  answer,  unless,  at  the  time  at 

Mackie,    2    Edw.    Ch.   (N.    Y.)    426,  which  the  judgment  or  decree  is  en- 

where  the  notice  of  hearing  was  pre-  tered,   some  order  is  made  virtually 


mature. 

In  Martin  v.  McReynolds,  6  Mich. 
70,  the  want  of  notice  of  hearing  was 
expressly  recognized  as  sufficient 
ground  for  setting  aside  the  decree  on 
proper  application  to  the  court,  but  it 


keeping  the  judgment  open  for  further 
relief  or  proceedings."  Citing-  Equity 
Rules  18  and  19.  Muller  v.  Ehlers,  91 
U.  S.  249;  Scott  V.  Blaine,  i  Baldw. 
(U.  S.)  287;  Herbert  r.  Butler,  14 
Blatchf.  (U.  S.)  357.     See  also  Stuart 
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which  the  final  decree  was  rendered.* 

c.  Surprise,  Accident,  Mistake,  or  Negligence  of  Solici- 
tor.—sarprise,  Accident,  or  Xistake,  which  has  operated  to  prevent 
a  party  from  making  his  defense,  is  recognized  in  England  and  in 
many  of  the  United  States  as  a  good  ground  for  setting 
aside  a  decree  pro  confesso  even  after   enrollment.*     But  in  the 

V.  St.  Paul,  63  Fed.  Rep.  644,  affirming  Michigan  Ins.   Co.  v,  Whittemore,  12 

the  same   rule  and  citinfr  Hronson  t*.  Mich.  427,  it  was  held  that  on  a  mo- 

Schulten,  104  U.  S.  415;  Allen  t*.  Wil-  tion  to  set  aside  a  decree  pro  confesso 

son,  21   Fed.  Rep.  881.     And  in  U.  S.  for   irregularity    the    affidavits    must 

Bank  i\  White,  8  Pet.  (U.  S.)  262,  Mr.  show  that  the  party  is  injured  by  the 

Justice  Story  said  that  the  irregularity  irregularity. 

in  taking  a  final  decree  pro  confesso^  1.  Tripp   v.    Vincent,   8   Paige  (N. 

which  was  in  that  case  held  not  to  be  Y.)  176,  cited  in  the  preceding  note, 

a  proper  subject  for  a  bill  of  review.  Fellows  t*.  Hall,  3  McLean  (U.S.) 

would  **  be  redressed,  if  at  all,  by  an  487,  also  cited  in  the  preceding  note 

order  to  set  aside  the  decree  for  irreg-  in  connection  with  other  federal  cases 

ularity,  while  the  court  retains  posses-  bearing  upon  the  point  stated    in  the 

sion  and  power  over  the  decree  and  text, 

the  cause.''  2.  Before  EnrOUiiieiit. — In  Tabler  v. 

But  in  Fellows  v.  Hall,  3  McLean  Castle,  12  Md.  144.,  a  final  decree /r<7 

(U.   S.)  487  (see    Fellows   v.  Hall,   3  confesso  was  opened  upon  application 

McLean  (U.   S.)  281),  a  final  decree  during  the  term,  it  appearing  that  the 

pro  confesso  taken  before  the  expira-  defendant   was  under  a  misapprehen- 

tionof  the  time  given  to  the  defendant  sion  which  prevented  his  appearance 

to  answer  was  set  aside  on  motion  first  and  answer,  and  that  such  failure  was 

made  at   a  subsequent   term.     It   ap-  not  the  result  of  wilful  negligence  or 

pears,  however,  that  the  suit  was  *'still  intentional  disobedience  to  the  com- 

on    the   docket   for   further   proceed-  mand    of    the    summons.        See    also 

ings."  Broaddus  \\  Broaddus,  3  Dana  (Ky.) 

In  Ewing  x\  Blight,  3  Wall.  Jr.  (C.  536;  Carter  v.  Torrance,  11  Ga.  654, 

C.)  134,  I   Phila.  (Pa.)   576,   an   inter-  where  the  failure  to  answer  was  due 

locutory  order  pro   confesso  was   set  to  an  excusable  mistake  of  law  by  the 

aside  for  irregularity.     '  defendant  and  his  counsel. 

A  final  decree  pro  confesso  was  set  The  application  is  addressed  to  the 

aside  for  irregularity  in  Southern  Pac.  discretion  of  the  court,  and  appellate 

R.  Co.  V.  Temple,  59  Fed.  Rep.  17.  A  courts  are  disinclined  to  interfere  with 

like  application   made  at  a  term  sub-  its  exercise.     Chandler  7-.  Jobe,  5  Lea 

sequent  to  the  decree  was  denied  in  (Tenn.)   593,   where  the  motion  to  set 

Sheffield   Furnace   Co.   t'.   Witherow,  aside  was  denied. 

149  U.  S.  574,  and  Linder  v.  Lewis,  i  After  Enrollment  the  decree  may  be 

Fed.   Rep.  378.  set  aside  as  stated  in  the  text. 

Informality    Cured  by   Statute   of  Afabatna. — Keenan    t'.    Strange,  12 

yeofails,  —  \Vhere    a    defendant    ap-  Ala.  290. 

peared    in    the   cause   but   put   in   no  Florida. — Stribling  x\  Hart,  20  Fla. 

answer,  and  was  duly  notified  of  all  235,  where  the  question  is  elaborately 

the  proceedings,  it  was  held  that  the  discussed. 

failure  to  enter  a  formal  order  that  the  Maryland. — Herbert  ?».  Rowles,  30 

bill  be  taken /ro  confesso  as    required  Md.  278;  Oliver  f.  Palmer,    11  Gill  & 

by  a  rule  of  court,   was  not  such  an  J.  (Md.)  137;  Rust  ?».  Lynch,  54  Md. 

irregularity  as   to  authorize  the  court  636.     See  also  Barry  v.  Barry,  i  Md. 

to  set  aside   the  final  decree  pro  con-  Ch.  20,  disapproving-  contrary  expres- 

fesso    in    view  of  U.    S.    Rev.    Stat.,  sions   in    Burch   v.    Scott,    i  Gill  &  J. 

^  954,   providing  that  judgments  and  (Md.)    393,    and    foUoiving  the  New 

other  proceedings  in  civil  causes  shall  York  rule. 

not  be  quashed  for  any  defect  or  want  Michigan. — Russell  x\  Waite,  Walk, 

of  form.  Linder  t*.  Lewis,  i  Fed.  Rep.  (Mich.)   31,  where  the  defendant  was 

378.  misled  by  his  counsel  who  advised  him 

IrreinilArtty  mnet    Be  Injurlotu. — In  under  a  misapprehension  of  tlie  facts. 
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federal  courts  the  rule  is  inflexibly  maintained  that  a  party  cannot 
be  allowed  upon  those  grounds,  to  come  in  and  set  aside  a  de- 
See  also  Graham  v,  Elmore,  Harr.  should  have  been  reduced  to  writing 
(Mich.)  265.  and  signed. 

Mississippi, — See  Williams  v.  Dun-  Discretionary.  —  In     Wooster     v. 

can,  44  Miss.  375.  Woodhull,  i    Johns.  Ch.  (N.  Y.)  540, 

New  Jersey. — Carpenter  v.  Much-  Chancellor  Kent  said  that  such  appli- 

more,    15  N.  }.   Eq.   123;  Mutual   L.  cations  are  addressed  to  the  discretion 

Ins.  Co.  V,  Sturges,   32  N.  J.  Eq.  678;  of   the  court,  and  that  they  will    be 

Emburj  r.   Bergamini,  24  N.J.   Eq.  granted  or  refused  upon  considerations 

227.  See  also  Van  Deventer  v.  Stiger,  not  at  all  affecting  the  merits  of  the 

25  N.  J.  Eq.  224:  Miller  v.  Wright,  25  case  upon  which  the  original  bill  was 

N.  J.  Eq.  340;  Consolidated  Electric  filed. 

Storage  Co.  v.  Atlantic  Trust  Co.,  50  Strong    Sho-wing    for    Relief  Re- 

N.  J.  Eq.  93;  Cawley   v,   Leonard,  28  qiiired,^ln  Stribling'r'.  Hart,  20  Fla. 

N.J.  Eq.  467;  Wagner  t-.   Blanchet,  235,  the  court  said :  '*  Decrees  are  not 

27  N.  J.  Eq.  356.  lightly  to  be  disturbed  or  vacated  after 

jVe7v  Vork. — Millspaugh  v.  Mc-  enrollment,  though  entered  upon  de- 
Bride,  7  Paige  (N.  Y.)  509;  Beekman  fault  of  the  defendants,  and  it  is  only 
V.  Peck,  3  Johns.  Ch.  (N.Y.)  415.  when  there  are  strong  and  special  cir- 

Vermofit. — Hall  v.  Lamb,  28  Vt.  85.  cumstances  shown,  and  the  conduct  of 

Virginia. — Erwin  v,  Vint,  6  Munf.  the   party   applying   is    entirely    free 

(Va.)  267.  from    well    grounded    imputation    of 

IVisconsin. — See  Rogan  v.  Walker,  laches  or  mala  fides^  that  his  applica- 

I  Wis.  631.  tion   will  be  entertained  and  the  dis- 

England. — Kemp  v.  Squire,  i  Ves.  cretion  of  the  court  exercised  in  his 

205;     Robson    7'.    Cranwell,    i    Dick,  favor;  and  the  discretion  to  be  exer- 

61.  cised  upon  such  application  must  be 

After  Foreclosure  Bale. — An  enrolled  regulated  by  law  and  precedent  and 

decree  pro  confesso  in  a  foreclosure  not   a  mere  desire  to  let  in  a  defense 

suit  may  be  set  aside  even  after  a  sale  upon   the   merits.     It  is  a  mistake  to 

of  the   premises  where   the   plaintiff  conceive  that  because  a  party  is  in  a 

became   tlie    purchaser   and    has   not  court  of  equity,  less  weighty  reasons 

parted  with  his  interest  therein  to  a  will  excu.se  his  default  when  he  asks 

i<>«rt  y?</^  purchaser  or  incumbrancer,  to   open   a   decree   in   equity   than   is 

Millspaugh  v.  McBride,  7  Paige  (N.  necessary  to  open  a  judgment  by  de-- 

Y.)  509.  fault  at  law.     In  either  case  the  facts 

And  even  if  intervening  rights  have  produced  must  show  deceit,  surprise, 

accrued  it  seems  to  be  no  insuperable  or  irregularity  in  obtaining  the  judg- 

obstacle  to  opening  the    decree,  but  ment  or  decree,  and  that  the  defendant 

that  such  rights,   if  any,  will  be  pro-  has  acted  bona  fide  and  with  reason- 

tected.     Cawley  v.  Leonard,  28  N.  J.  able    diligence."      See  also    Rust  v, 

Eq.  467.  Lynch,  54   Md.  636;  Miller  xk  Hild, 

Laches  of  the  Applicant  may  pre-  11  N.  J.   Eq.  25;  Rogan  r.  Walker,  i 

sent   great  difficulty  in  granting  relief  Wis.  643 ;  Burge  z'.  Burge,  88  111.  164, 

against   the    order,    even    where  the  where  the  affidavit   showed   not    the 

merits  are  with  the  petitioner.     Barry  slightest  diligence  to  prevent  the  ren- 

V.  Barry,  i  Md.  Ch.  20.    See  also  Keil  dition  of  the  decree. 

V.  'West,  21  Fla.  508.  Accident^  when  urged  as  a  ground 

Poverty  of  the  Applicant^  rendering  for  setting  aside  the  decree,  must  be  of 

him   unable   to  employ   counsel,  was  such  a  nature  that  it  could  not  have 

held     to    be  insufficient    ground     for  been  prevented  by  the  ordinary  care 

opening  the  decree  in  Keil  v.  West,  or  diligence  of  a  prudent  man  in  the 

21  Fla.  508.  conduct  of  his  ordinary  business.  Ro- 

Stipulation   of  Counsel, — A  decree  gan  v.  Walker,  i  Wis.  631. 

will  not  be  opened  on  the  unsupported  Where  Defendant  Not  Prejudiced, 

affidavit  of  a  defendant  that  the  plain-  — The  decree  will   not  be  opened  in 

tiff  verbally   agreed   not  to  prosecute  order  to  permit  the  defendant  to  show 

the  action.  Marsh  v.  Lasher,  13  N.  J.  that  he  is  not  personally  liable  in  the 

Eq.  253,  holding  that  the  agreement  suit  where    no  personal    liability    is 
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cree  pro  confesso  against   him   after  the  term   at    which   it    was 
rendered.* 

Mere   orders  pro  confesso  are  opened   much  as  a  matter  of 
course  upon  a  showing  of  surprise  and  a  meritorious  defense.^ 

fixed  upon  him  by  the  decree.     Em-  sense  of  the  term.     It  is  a  clear  case 

bury  V.  Berp^mini,  24  N.  J.  Eq.  227.  of  nep:lect  on  the  part  of  the  defend- 

Buffloienoy  of  fllioirlng. — k^  refusal  to  ant  to  file  his  answer  according  to  the 

set  aside  a  default  was  reversed  on  ap-  requirement  of  the  statute  after  he  has 

peal  where  it  appeared  that  the  de-  been  regularly  subpoenaed." 

fendant's  counsel  were  toiling  to  get  Sickness  of  Party. — Where  the  de- 

the  answer   ready   and   had  it  almost  fendant  alleged   that   he  was  sick  on 

completed  when   the   decree   was  en-  certain  rule-days,  which  prevented  him 

tered,  that  the  presence  of  the  defend-  from  employing  a  solicitor  and  filing 

ant,   who  was  sick  and  unable  to  be  an  answer,  but  gave  no  account  of  his 

there,  was  necessary  in  order  to  prop-  health  between  those  days,  and  ofTered 

erly  prepare  the  answer,  and  that  there  no  reason  why  he  did  not  prepare  and 

was  a  just  and   meritorious  defense,  file  his  answer  during  that  time,  the 

Franz  v,  Winne,  6  111.  App.  82.  court   refused  to  set  the  decree  aside. 

Where  the  defendant  had  been  pre-  Pittman  v.  McClellan,  55  Miss.  306. 

vented   from  attending  and  filing  his  In  Scales  v.  Nichols,  3  Haj-w.  (Tenn.) 

answer  at  one  time  by  a  mistake  as  to  229,  the  sickness  of  the  party,  together 

the  day  of  session  of  the  court,  which  with  other  considerations,  induced  the 

had  been  frequently  changed  by   the  court  to  set  aside  an  interlocutory  order 

legislature,  and  at  another  time  by  an  taking  the  bill  as  confessed, 

accidental  injury,  the  decree  was  set  1.  Allen  v.  Wilson,  21   Fed.    Rep. 

aside.     Erwin  v.  Vint,  6  Munf.  (Va.)  881 ;     McMicken   v.    Perin,    18   How. 

267.  (U.    S.)    507.       See    also    Austin    v. 

The  court  refused  to  open  a  decree  Riley,  55  Fed.  Rep.  833;  Stuart  v.  St. 

for    deficiency   in   a   foreclosure  suit,  Paul,  63  Fed.  Rep.  644. 

where  the  officer  returned  a  subpoena  2.  Wager  v.  Stickle,  3  Paige  (N.  Y.) 

**  served,"  and,  the  defendant's  affida-  407.     See  also  Yost  v,  Alderson,   58 

vit   not  denying  that  he  was  served  Miss.  40. 

with  a  ticket,  merely  asserted  that  he  Bollance  on  Agreemont  of  Ooonsel. — 

believed  he  was  served   with  an  ordi-  Although  the  regularity  of  a  default 

nary  subpoena  only,  and  that  he  had  no  cannot  be  questioned  upon  tlie  ground 

knowledge  that  the  bill  prayed  a  de-  that  it  was  taken  contrary  to  an  oral 

cree  for  sufficiency  against  him.    Mul-  agreement  between  the  solicitors  for 

ford  V.  Reilly,  32  N.  J.  Eq.  419.     See  the  respective  parties,  where  the  ob- 

also  Smith  v,  Walton,  4 Bibb  (Ky.)  283.  jection  that  the  agreement  was  not  in 

In  Carpenter  r.  Muchmore,  15  N.J.  writing  is  insisted  upon,  still  the  court 

Eq.  123,  a  petition  to  set  aside  a  final  may   take   into  consideration  the  fact 

decree  rendered  at  a  preceding  term,  that  defendant's  solicitor  relied  upon 

the  only  allegation   of    surprise   was  the  agreement  when  it  is  set  up  merely 

that  **  the  defendant  is  entirely  unac-  as  an  excuse  to  enable  the  party  to 

quainted    with     proceedings    in    this  have  the  default  set  aside   upon  the 

court,   but  in  some  way  got  the  im-  merits.      Wager  r>.   Stickle,   3   Paige 

pression  that  he  would  have  until  the  (N.  Y.)  407.     See,  however,  Kitchins 

first  day  of  the  present  term  to  file  v.  Harrall,  54  Miss.  474. 

his  answer.''     How  and  when  he  got  AllegaUon  of  BnrprlBe  Digprored. — In 

that      impression     was     not     stated.  Mills  f.  McLeod,  86  Mich.  290,  it  was 

The     application    was    denied.     The  shown,  in  opposition  to  an  application 

court  said :    "  It  was  his  duty  to  in-  to  set  aside  an  or^^x pro  confesso^  that 

quire   as   to   his  rights.     If  he  negli-  the  defendant  deliberately  allowed  the 

gently  relied  upon   his  mistaken  im-  order  to  be  entered  so  that  he  might 

pressions  he   incurred   the  hazard  of  avoid  unnecessary  expense.  Moreover, 

his  default  in  not  answering.     Almost  the  proposed  answer  did  not  meet  tlie 

every  defendant  against  whom  legal  case  made  by  the  bill.     Under  these 

proceedings  are  instituted  might  in-  circumstances    it    was  held    to  be  a 

terpose  the  same  excuse  for  his  laches,  proper  exercise  of  discretion  to  deny 

It  constitutes  no  surprise  in  the  legal  the  application. 
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Vegligenee  of  Solidtor. — A  decree  pro  confesso  may  be  opened  and 

the  defendant  let  in  to  answer  where  his  failure  to.  appear  or  an* 

swer  was  due  to  the  negligence  of  his  solicitor.^  But  the  courts 
seem  inclined  to  discourage  such  an  application  where  it  is  sought 
to  open  a  final  decree.^ 

d.  Collusion. — The  court  may,  of  its  own  motion,  open  a 
decree  pro  confesso  where  it  appears  to  have  been  taken  collu- 

Aflldavlt  of  BUlgenoe. — There  should  reversing  an  order  of  the  court  below 

be  an -affidavit  of  the  party  himself  vacating  the  decree,  the  court  of  ap- 

showing    active    diligence    by    him.  peals  said :  *'In  the  case  of  Burch  v. 

Totten  V,  Nance,  3  Tenn.  Ch.  264.  Scott,   i  Gill  &  J.  (Md.)  393,  which  is 

1.  Millspaugh  v.  McBride,  7  Paige  a  leading  case  upon  the  subject,  and 
(N.  Y.)  509;  Babcock  v.  Perry,  4  Wis.  where  the  circumstances  for  the  exer- 
31,  and  Rogan  v.  Walker,  i  Wis.  631,  cise  of  the  discretion  by  the  court 
where,  however,  the  application  was  were  much  stronger  than  those  shown 
denied.  Dictum  in  Tliompson  v,  in  this  case,  the  principle  was  applied 
Goulding,  5  Allen  (Mass.)  81.  See  and  the  application  refused.  There 
also  Keenan  v.  Strange,  12  Ala.  290;  the  defendant,  after  he  was  in  con< 
Russell  V.  Waite,  Walk.  (Mich.)  31;  tempt  of  the  process  of  the  court,  but 
Carter  v.  Torrance,  11  Ga.  654;  Day  before  he  could  have  been  finally  fixed 
V.  Allaire,  31  N.  J.  £q.  303.  But  with  a  decree  by  default,  had  made 
compare  with  the  case  last  cited,  Rad-  and  sworn  to  his  answer,  and  which 
ley  V.  Shaver,  i  Johns.  Ch.  ^.  Y.)  was  ready  to  be  filed ;  but  having  en- 
200.  trusted  it  to  his  solicitor  in  the  Dis- 

2.  A  general  statement  that  counsel  trict  of  Columbia  where  it  was  pre- 
has  been  prevented  from  sooner  pre-  pared,  it  was  sent  to  be  filed,  but  never 
paring  an  answer  by  **  a  press  of  other  reached  the  office  of  the  register  in 
business "  is  not  sufficient.  Cook  v,  Annapolis.  The  defendant  was  under 
Dews,  2  Tenn.  Ch.  496.  the  belief  that  his  answer  had   been 

In  Babcock  v.  Perry,  4  Wis.  31,  the  filed,  and  his  solicitor  seems  to  have 
court  said:  "Negligence  of  solicitor  been  under  the  same  impression;  but 
is  good  ground  on  which  to  base  an  because  they  were  not  active  in  seeing 
application  to  set  aside  a  default,  that  the  answer  had  reached  its 
When  this  fact  is  clearly  established,  destination,  and  was  in  fact  filed,  the 
the  court  may,  in  its  discretion,  grant  decree  entered  by  default  against  the 
the  relief  so  prayed  for.  But  it  is  not  defendant,  and  which  had  become  en- 
imperative  upon  the  court  to  set  aside  rolled,  was,  upon  the  application  of 
a  default  for  this  cause  alone.  It  must  the  defendant  to  strike  out  the  enroll- 
further  appear  that  the  party  has  a  ment  and  to  vacate  the  decree,  ad- 
good  defense  to  the  suit,  and  that  he  judged  to  stand.  The  authority  of 
himself  has  not  been  guilty  of  laches,  that  case  was  fully  recognized  in  the 
Indeed,  all  the  circumstances  of  the  case  of*  Oliver  v.  Palmer,  11  Gill  &  ]. 
case  must  be  such  as  to  induce  the  (Md.)  137,  and  also  in  the  case  of 
favorable  consideration  of  the  court."  Herbert  v.  Rowles,  30  Md.  271 ;  and 
See  also  Vanderbeck  v.  Perry,  30  N.  it  has  never  been  questioned  by  any 
}.  Eq.  78;  Baxter  t^  Lansing,  7  Paige  decision  of  this  court.  It  would  seem 
(N.  Y.)  351.  to  be  decisive  of  this  case." 

In  Iburyland,  it  appears  that  the  neg-  In  the  Federal  Conrta,  a  final  decree 

ligence  of  a  solicitor  affords  no  excuse,  fro  confesso  will  not  be  set  aside,  after 

Thus,  in  Rust  v.  Lynch,  54  Md.  636,  a  the  expiration   of    the  term,  on    the 

petition  to  vacate  a  final  decree  was  ground  that  the  failure  to  defend  was 

filed  more  than  three  months  after  it  occasioned    by    want  of  skill  or  dili- 

was  riendered  and  execution  had  been  gencc  on  the  part  of  counsel.     Austin 

issued  thereon.     There  was  no  charge  v.  Riley,  55  Fed.   Rep.  833,  holding 

of  fraud  or  irregularity,  but  the  sole  also  that  the  practice  of  a  state  court 

ground  of    the  application  was   sur-  in  opening  decrees  pro  confesso  after 

prise  in  the  failure  or  neglect  of  de-  the  term  at  which  they  become  abso- 

fendant's  solicitor  to  appear   in    the  lute  will  not  be  followed  in  a  suit  in 

case  as  he  had  promised  to  do.     In  equity  in  a  federal  court. 
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sively  to  the  prejudice  of  the  real  parties  in  interest.^ 

e.  Error  in  the  Decree — is  Ocbobl — After  a  final  decree /n? 
confesso  and  the  expiration  of  the  term  at  which  it  was  rendered, 
it  cannot  be  opened  by  motion  or  petition  upon  the  sole  ground 
that  it  is  erroneous  as  a  matter  of  law.^  Such  errors  can  be  rec- 
tified only  by  appeal  or  bill  of  review. 

1.  Ash  V.  Bowen,  lo  Phila.  (Pa.)  68,  We  have  no  enrollment  technically  so 
where  the  defendants  were  trustees  called  in  this  country,  and  jet  the 
and  the  decree,  if  permitted  to  stand,  same  principle  controls.  All  decrees 
would  strike  down  the  trust.  are  deemed  to  be  enrolled  as  of  the 

2.  Gullett  r.  Housh,  5  Blackf.  (Ind.)  term  in  which  thej  are  made.  Whit- 
53;  Pfelta  V,  Pfeltz,  I  Md.  Ch.  455;  ing  v.  U.  S.  Bank,  13  4»et.  (U.  S.)  6; 
Thompson  v,  Goulding,  5  Allen(Mass.)  Dexter  v,  Arnold,  5  Mason  (U.S.)  303. 
8i;Ma7nardt'.  Pereault,  3oMich.  i6c;  Although  the  decree  may  not  be 
Badlej  v.  Shaver,  i  Johns.  Ch.  (N.  responsive  to  the  language  of  the  bill, 
Y.)  200;  Allen  7*.  Wilson,  21  Fed.  Rep.  yet  the  record  is  completed  and  the 
881 ;  Robinson  t'.  Rudkins,  28  Fed.  court  cannot  disturb  it  thereafter.  A 
Rep.  8.  See  also  Field  v,  Ross,  i  T.  mere  clerical  mistake  in  figures  is 
B.  Mon.  (Ky.)  133;  Western  Electric  sometimes  corrected  on  motion,  but 
Co.  V.  Reedy,  66  Fed.  Rep.  163.  Com-  where  a  foreclosure  case  has  passed 
fare  Brinkerhoff  7'.  Franklin,  21  N.  }.  into  a  decree,  the  sale  made  and  con- 
Eq.  334 ;  Non-Magnetic  Watch  Co.  v.  firmed,  it  is  to  be  looked  upon  as  some- 
Association  Horlogere  Suisse,  45  Fed.  thing  complete,  and  if  there  is  any 
Rep.  210.  mistake  in  it,  it  should  be  corrected 

Errors    of    law,    apparent    on    the  by  a  bill  of  review,  and  while  that  may 

record,  may  be  corrected   by  bill  of  involve  a  little  trouble  and  expense,  it 

review ;   and    newly    discovered    evi-  is  the  only  safe  way  to  do." 

dence  of   such    a    character    that,  if  Deeree  on   DefeettTV  PlMtdlnga. — In 

known  and  presented  in  time,  it  would  Brown  v.  Bennett,  55  Ga.  189,  a  mo- 

probably  have    produced   a  different  tion  was  made  to  set  aside  a  decree 

conclusion  on  the  facts,  will  also  sus-  pro  confesso  because    the    pleadings 

tain  a  bill  of  review.  See  article  Bills  upon  wnich  it  was  founded  were  fa- 

OF  Review,  vol.  3,  p.  569.  tallv  defective,  but    the    court    said: 

▼urlanee  iMtween  Decree  and  nead-  *'  we  are  not  aware  of  any  law  which 
liiffa. — Robinson  v,  Rudkins,  28  Fed.  will  authorize  a  court  to  set  aside  the 
Rep.  8,  was  decided  on  a  motion  to  decree  of  a  court  of  equity  for  defect- 
open  a  decree  fro  confesso  in  a  fore-  ive  allegations  in  the  bill  or  for  de- 
closure  case.  The  facts  are  sufficient-  fective  pleadings  on  motion.  *  ♦  * 
ly  stated  in  the  following  opinion  of  The  proper  remedy  is  by  a  bill  of  re- 
tudge  Brewer:  '*  In  this  case  there  has  view."  See  also,  as  exactly  in  point, 
been  a  decree,  sale  and  confirmation.  Maynard  v.  Pereault,  30  Mich.  160, 
Everything  Is  complete.  It  turns  out  where  the  court  regarded  the  motion  as 
on  examination  that  the  decree  directs  an  attempt  to  get  the  benefit  of  a  de- 
a  sale  of  land  not  described  in  the  bill,  murrer  long  after  the  right  to  demur 
and  it  is  contended  that  the  court  may  was  gone,  and  when  the  object  sought 
ignore  everything  from  the  time  of  could  be  attained  only  by  a  bill  of  re- 
tne  decree  fro  confesso^  enter  a  new  view. 

decree  as  though  nothing  had  been  To  the  same  effect,  see  Goodhue  v, 

done— one    correctly    describing    the  Churchman,  i  Barb.  Ch.  (N.  Y.)  596. 

land — and  have  a  sale  and  confirma-  In  U.  S.  Bank  v.  Moss,  6  How.(U.  S.) 

tion  under  this  new  decree.  Of  course  31,  a  case  at  law,  but  cited  In  Allen  v. 

that  would  be  a  cheap  and  easy  way  of  Wilson,  21  Fed.   Rep.   881,  as  appli- 

disposing  of  the  case,  but  I  do  not  cable  to  decrees  in  equity,  it  was  held 

think  it  is  in  harmony  with  the  equi-  that  a  judgment  of  the  Circuit  Court 

tr  rules.     Under  the  old  equity  prac-  could  not  be  set  aside  at  a  subsequent 

tlce  when  a  case  terminated  the  decree  term   even  where  the  record  did  not 

was  enrolled.     Thereafter,   and   after  contain  any  averments  giving  jurisdic- 

the  close  of  the  term,  it  could  not  be  tion.    See  also  Western  Electric  Co. 

disturbed    except  by  bill  of  review,  v.  Reedy,  66  Fed.  Rep.  163. 
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By  sutuu. — In  two  States,  at  least,  the  statute  expressly  provides 
that  a  decree  on  a  bill  taken  for  confessed  may,  on  motion,  be  re- 
versed by  the  court,  or  by  the  judge  in  vacation  for  any  error 
for  which  an  appellate  court  might  reverse  it.^ 

/.  Character  of  Proposed  Defense — (i)  Meritorious  De- 
fense.— To  entitle  a  defendant  to  be  relieved  from  an  order  or 
decree  pro  confesso^  he  must  show  a  meritorious  defense,^  unless 
his  right  to  be  admitted  to  make  a  defense  is  conferred  by  an 
unconditional  statute.^ 

(2)  Defenses  Merely  Technical. — A  default  will  not  be  opened 
in  order  to  allow  the  defendant  to  set  up  a  defense  that  is  merely 

Plain  miUke  In  Maater^t  Report. — In  in    whole    or    in    part.      An    appeal 

Miller  v,  Rushforth,  4  N.  }.  Eq.  174,  a  granted  without  a  prior  application  to 

final  decree  after  enrollment  and  ex-  correct  the  decree  will  be  dismissed 

ecution  issued  thereon,  and  after  the  as  having  been  improvidently  awarded, 

lapse  of  nearly  three  years  from  the  Watson  v.  Wigginton,  28  W.  Va.  533, 

date  of  the  decree,  was  set  aside  for  the  where  the  court  laid  down  the  rules 

purpose   of    correcting    a    plain    and  for    construing    the    sections    above 

gross  mistake  in  the  master's  report,  mentioned;  McKinney  7'.  Hammett,  26 

although  the  plaintiff  had   appeared  W.   Va.  628;    Handy  v.  Scott,  26  W. 

and   demurred   to  the  bill,  and  after-  Va.    710;    Baker    v.    Western    Min., 

wards  suffered  a  decree /r<?  f£?»/<?5.<f<>  to  etc.,  Co.,  6  W.   Va.   196;    Hunter  t*. 

be    taken    against    him    and    an     ex  Kennedy,  20  W.   Va.  343;    Forest  r. 

parte    report    to    be    made    by    the  Stephens,  21  W.  Va.  316;  Hix  f.  Hix, 

master.  35  W.  Va.  481 ;  Steenrod  v.  Wheeling, 

Waiver  of  Objeetlon. — In  Coston  v,  etc.,  R.  Co.,  2^  W.  Va.  133;  Meadows 

Dudley,  65  Ga.   252,  a  motion  to  set  f.  Justice,  6  W.  Va.  198.     Other  cases 

aside  a  decree  fro  confessoy  it  seems  decided  under  the  statute  are  Dick  r. 

that  the  motion  was  not  based   upon  Robinson,  19  W.  Va.  159;  Martin?', 

error  in  the  decree,  but  only  upon  an  Smith,   25    W.    Va.    579 ;     Rader    t'. 

irregularity  in  omitting  to  file  an  affi-  Adamson,   37   W.    Va.   582;     Bell   v, 

davit  upon  which  to  found  the  decree.  List,  6  W.  Va.  469;  Gates  t*.  Cragg, 

The  court  assumed,  however,  that  a  11  W.  Va.  300;  Shipman  v.  Fletcher 

motion  to  set  aside  was  not  the  proper  (Va.  1895),  22  S.  E.  Rep.  458;  Saun- 

remedy,  but  held  that  after  an  argu-  ders  v.  Griggs,  8i  Va.  5oi6;  Battaile  v. 

ment  of  the  motion,  without  objection,  Maryland  Hospital,  76  Va.  63. 

it  was  too  late  to  raise  the  question  in  2.  Babcock    v.   Perry,    4  Wis.   31 ; 

the  appellate  court  as  to  the  propriety  Andrews  v.  Denslow,  14  Blatchf .  ( U. 

of  the  remedy.  S.)   182;  Ozark  Land  Co.  xk  Leonard, 

BannlMB  Error. — Although    a  final  24  Fed.   Rep.  660;   Grubb  v.  Crane, 

decree /re  <:<?«/>«<>  should  not  be   set  5  111.  153;   Keil  v.  West,  21  Fla.  508; 

aside  on  mere  motion,  upon  the  ground  Vanderbeck  v.  Perry,  30   N.   J.    Eq. 

that  it  grants  relief  not  justified  by  78;  Winship  v.   Jewett,  i  Barb.  Ch. 

the  bill,  yet  if  the  court  does  set  it  (N.  Y.)  173;  Goodhue  v.  Churchman, 

aside  on  motion,  the  plaintiff  cannot  i   Barb.  Ch.  (N.  Y.)   596.     See  also 

on  appeal  reverse  the  order  vacating  infra,   X.   4.  y.    (4)     Unconscionable 

it,  where  the  bill  shows  no  ground  for  Defenses — Usury;   Burge    v.    Burge, 

relief,  but  the  bill  will  be  dismissed  88  111.  164;  Schneider  t>.  Seibert,  50  111. 
without  prejudice.     Marks  v.  Baker,.  284;Boynton  v.  Sandford,  28  N.   Y. 

20  Fla.  920.  Eq.  184. 

1.    West  Virginia  Code  of  1868,  c.  InyalldDafenae. — In  Lewis  r.  Slmon- 

'34»  ^  5?    Virginia  Code,  ^  3451.  ton,  8  Humph.  (Tenn.)  185,  the  appli- 

The  sections  above  cited  are  loUowed  cation   to  set  aside  a  decree  fro  con- 

by  another  section  forbidding  an  appeal  fesso  was  denied,  because  the  proposed 

for  any  matter  for  which  the  decree  answer  contained  no  matter  of  defense 

fro  confesso  is  liable  to   be   reversed  sufficient  to  enable  the  defendant  to 

or   amended    on    motion    until    such  resist  the  relief  sought  by  the  bill, 

motion  has  been  made  and  overruled  8.  Porter  v,  Hanson,  36  Ark.  591. 
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technical.^ 

(3)  Confined  to  Defense  by  Answer. — It  has  been  held  that  a 
decree  will  not  be  (fpened  in  order  to  allow  the  defendant  to  set 
up  any  defense  except  by  answer.^ 

1.  Bojnton  v,  Sandford,  28  N.  J.  thority.  It  is  there  said:  *  We  can- 
Eq.  184..  not  well  see  whence  the  court  derived 

In   tnat  case  the   defendant    asked  its  authority  to  direct  this  answer  to 

leave  to  set  up  as  a  defense  that  the  stand  for  a  plea,  and  to  be  tried  as  such, 

action  was  prematurely  brought,  but  Nor  do  we  think,  under  our  practice, 

the  petition  was  denied.     *'A  defend-  a  defendant,  after  a  decree  pro  con- 

ant  who  seeks  to  interpose  a  defense  fessoy  has  a  right  to  put  in  anj  de- 

bj  grace,   and  not  of  right,"  said  the  tense  by  way  of  plea,  anj  more  than 

court,  '*  must  come  with  an  equitable  under  the  English  practice  he  could 

defense;   he  must   stand  upon  a  rule  do  so  after  answer  filed.     Under  both 

of  justice,  not  upon  a  naked  point  of  systems,  it  would  be  an  anomaly  to 

law;"  citing-  Vanderveer  v.  Holcomb,  find  a  plea  allowed  at  this  stage  of  the 

22  N.   }.    Eq.  555.     See  also  Cain  v,  proceedings.'    Indeed,  under  our  prac- 

Jennings,  3  Tenn.  Ch.  131 ;  Winship  tice,  it  may  well  be  doubted  whether 

V.   Jewett,    I  Barb.  Ch.  (N.  Y.)  173;  a  plea  or  special  demurrer  would  be 

Scott  V.  Milliken,  60  111.  xo8.  received  at  any  stage  of  the  case  if  it 

Variance  In  Qapj  of  Summons. — In  was  unaccompanied  by  an  answer. 
Powell  V.  Clement,  78  III.  20,  it  was  Childress  v,  Crawford,  i  Ala.  482. 
held  that  the  court  properly  refused  to  Our  statute,  which  allows  the  matter 
set  aside  a  foreclosure  decree  after  of  both  pleas  and  demurrers  to  be  em- 
sale  and  confirmation  thereof,  upon  braced  in  the  answer,  was  evidently  in- 
the  defendant's  affidavit  showing  a  tended  to  avoid  the  delays  incident,  to 
variance  between  the  original  sum-  the  English  practice,  and  to  hasten 
mons  and  the  copy  delivered  by  the  the  trial  of  the  case  on  all'  the  issues  of 
officer.  both  law  and  fact  at  one  and  the  same 

Discharge  In  Bankmptcy. — The  court  time.     Be  this,   however,   as  it  may, 

will  not  open  a  regular  default  for  the  there  is  no  rule,  either  of  our  own  or 

purpose  of  enabling  a  defendant  to  the  English  Chancery  Court,  which 

set  up  his  discharge  under  a  bankrupt  allows  a  plea,  technically  so  called,  to 

act,   where  he  has  had  ample  oppor-  be  interposed  after  a  decree  fro  con- 

tunity  to  set  it  up.     Freeman  v.  War-  fesso  against  the  party  who  offers  it." 

ren,  3  Barb.  Ch.  (N.  Y.)  635.  See  also  Bentley   v.   Cleaveland,  22  Ala.  814^ 

Kingsland  v.  Spalding,  3  Barb.  Ch.  was  decided  under  the  same  Alabama 

(N.  Y.)34i.  statute. 

2.  St.  Marys  Bank  v.  St.  John,  25  Where  leave  is  given  to  answer,  the 
Ala.  566,  where  the  question  was  dis-  defendant  can  neither  plead  nor  demur 
cussed  as  follows:  "Our  statute  (Clay's  without  special  leave  of  the  court. 
Dig.  251,  ^  39)  provides  that  no  de-  Allen  z'.  Baugus,  i  Swan  (Tenn.)  404. 
cree  pro  confesso  shall  be  set  aside  but  Statute  Gonstmed  to  Admit  Demurer, 
upon  filing  a  full  and  complete  answer  — The  Illinois  statute  providing  that 
to  the  bill.  This  is  the  general  rule,  the  defendant  may,  on  certain  terms, 
and  we  know  no  instance  in  which  it  **  answer  the  complainant's  bill,  and 
has  been  departed  from  in  favor  of  fil-  thereupon  such  proceedings  shall  be 
ing  a  plea.  That  its  letter  has  been  had  as  if  the  defendant  had  appeared 
departed  from  in  favor  of  a  partial  an-  in  due  season  and  no  decree  had  been 
swer,  containing  matter  which  if  true  made,"  was  construed  as  not  excluding 
put  an  end  to  the  case  once  and  for-  the  right  to  demur  if  the  bill  is  sub- 
ever,  is  true ;  and  we  still  adhere  to  the  stantially  defective,  but  not  allowing 
correctness  of  that  practice.  Bentley  a  demurrer  for  mere  technical  defects. 
V,  Cleaveland,  22  Ala.  814.  That  case,  Scott  v,  Milliken,  60  III.  108. 
however,  not  only  does  not  counte-  Gross  BUI. — In  Porter  v,  Hanson,  36 
nance  the  doctrine  that  such  decrees  Ark.  591,  the  court  said  that  the 
should  be  set  aside  for  the  purpose  of  **  cause  being  opened  for  a  defense,  it 
allowing  a  mere  plea,  so  far  from  do-  will  be  in  the  power  of  the  court  to 
ing  so,  it  expressly  holds  that  such  a  entertain  a  cross  bill  also."  See  also 
practice  would  be  wholly  without  au-  Hall  v.  Davis,  44  111.  494. 
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(4)  Unconscionable  Defenses — Usury — ^Vneomdonabla  IMhum  e«iMr- 
ally. — A  defendant  who  seeks  to  interpose  a  defense  by  grace,  and 
not  of  right,  must  present  a  defense  that  deserves  the  equitable 
consideration  of  the  court. ^ 

Vraiy. — ^A  regular  order  or  decree,  entered  upon  a  default,  will 
not  be  opened  to  enable  a  defendant  to  set  up  usury  except  upon 
condition  that  he  shall  not  insist  upon  that  defense  to  any  further 
extent  than  the  amount  of  the  usurious  premium.* 

(5)  Statute  of  Limitations. — Where  a  regular  default  is  opened 
and  the  defendant  let  in  to  answer  the  bill,  the  court  will  not,  un- 
less under  special  circumstances,  impose  the  condition  that  he 
shall  not  avail  himself  of  the  statute  of  limitations  as  a  defense.' 

6.  The  AppIicatLon— a.  Parties  to  Application.— A  decree 
pro  confesso  will  not,  as  a  general  rule,  be  set  aside  on  the  applica^ 
tion  of  one  who  was  not  a  party  to  the  original  proceedings,^  and 

In  HarylMid  a  rule  of  court  allows  ant's  now  being  permitted  to  set  up 

the  defendant,  by  special  leave  of  the  such  a  defense  than  thej  would  have 

court,  at  anj  time  after  the  bill   is  been  in  had  the  answer  containing  it 

taken  fro  confesso^  either   to  plead,  been  filed  in  due  season,   tiie  court 

answer,  or  demur  to  the    bill.     See  would  take  care  that  no  such  conse- 

Belt  V.  Bowie,  65  Md.  350.  quence  should  result." 

1.  Parker  t;.  Grant,  I  ^ohns.  Ch.  (N.  In  Fulton  Bank  v.  Beach,  i  Paige 
Y.)  630,  where  the  court  refused  to  (N.  Y.)  430,  the  chancellor  adverts  to 
set  aside  a  decree  fairly  and  regularly  the  case  of  Hall  v.  Wood,  September, 
obtained  by  default,  in  order  to  let  in  a  1826,  where  "  an  order  taking  the  bill 
defense  founded  on  a  fraudulent  specu-  pro  confesso  was  vacated  on  an  affi- 
lation.  For  another  case  of  a  pro-  davit  of^merits;  but  as  the  proceedings 
posed  defense  pronounced  unconscion-  on  the  part  of  Hall  had  been  regular, 
able,  see  Bard  v.  Fort,  3  Barb.  Ch.  the  late  chancellor  annexed  a  condi- 
(N.  Y.)  ^33.  But  compare  McGowan  tion  to  the  order  opening  the  default, 
V,  James,  12  Smed.  &  M.  (Miss.)  445.  that  the  defendant  should  not  inter- 

2.  National  F.  Ins.  Co.  v,  Sackett,  pose  the  statute  of  limitations  as  a  de- 
II  Paige  (N.  Y.)  660;  Wager  v,  fense,  which  he  considered  would  not 
Stickle,  3  Paige  (N.  Y.)  407;  Quincy  be  conscientious  under  the  particular 
t».  Foot,  I  Barb.  Ch.  (N.  Y.)  406;  circumstances  of  that  case."  Compare 
Watt  V,  Watt,  a  Barb.  Ch.  (N.  Y.)  Gilchrist  v.  Gilchrist,  44  How.  Pr.  (N. 
371;  Marsh  v.  Lasher,  13  N.  J.  Eq.  Y.  Supreme  Ct.)  317,  and  cases  cited  in 
353.  Compare  Kinderhook  Bank  v,  article  Amsndmknts,  vol.  i,  pp.  499, 
Gifford,  40  Barb.   (N.   Y.)  659;  Gil-  520. 

Christ  V,  Gilchrist,  44  How.  Pr.  (N.  Y.  In  Maryland  the  17th  Equity  Rule,  as 

Supreme  Ct.)  317.  prescribed    by  the  court  of  appeals. 

Where  the  defendant  had  in  fact  no  provides  that  the  defendant  may,  by 

notice  of  the  suit  until  after  his  prop*  special  leave  of  the  court,  at  any  time 

erty  had  been  sold  under  the  decree,  after  the  bill  is  taken  pro  confesso  and 

he  was  allowed  to  come  in  and  set  up  before    final    decree,   either    answer, 

die    defense    of    usury.     Wagner    v.  plead,  or  demur  to  the  bill.     Under 

Blanchet,  27  N.  }.  Eq.  356.  that  rule,  leave  to  plead  or  answer  to 

S.  Douglas  V.  Douglas,  3  Edw.  Ch.  the  bill  entitles  the  defendant  to  avail 

(N.  Y.)   390,  where  the  court  said:  himself  of  any  defense  to  which  the 

*'  If  the  complainants  could  show  that,  case  made  by  the  bill  is  subject,  in- 

by  reason  of  the  delay  in  not  appear-  eluding  the  defense  of  the  statute  of 

Lng  and  answering  the  bill,  the  com-  limitations.  Belt  v.  Bowie,  65  Md.  350. 

plainants  have  been  or  are  likely  to  be  4.  Hall  v.  Davis,  44  111.  494.    See 

deprived  of  the  means  of  rebutting  the  also  Wellington  v.  Heermans,  no  111. 

defense  of  the  statute,  or  will  be  placed  564.     But  it  was  held  in  the  former 

in  any  worse  condition  by  the  defend-  case  that  where  the  decree  has  been 
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where  a  joint  decree  is  rendered  against  several  defendants  they 

must  unite  in  the  petition  to  set  it  aside.^ 

Party  in  Conttmpt. — A  motion  to  open  a  default  for  not  answering, 

by  a  party  who  is  in  contempt  for  disobeying  an  order  of  the 

court,  will  not  be  heard  until  he  has  purged  his  contempt.* 

set  aside  on  motion  of  the  proper  party,  the  court  overruling  a  motion  bj  a 

a  stranger  may  be  allowed  to  file  his  part    of    the  defendants  in   a  decree 

cross  bill  and  have  his  rights  in   the  against  them  and  others,  to  open  the 

case  determined.  decree  and  file  their  answer,  because 

In  Divers  v.  Mark,  3  Mo.  81,  after  all  did  not  applv  who  were  necessary 
an  order  of  publication  and  nonap'  parties  to  contest  the  decree,  was  not 
pearance,  the  court  made  an  order,  ap-  a  bar  to  another  application  by  all. 
parently  in  conformity  to  a  statute,  that  Bradley  v.  Cat  let,  7  J.  J.  Marsh.  ( Ky . ) 
the  bill  be  taken  as  confessed  against  121,  where  the  court  said:  **If  each 
the  defendants  on  condition  that  if  individual  who  may  be  affected  by  a 
they  would  not  appear  within  five  joint  decree  should  be  permitted,  for 
years  and  bring  their  bill  of  review,  himself  alone,  by  a  separate  proceed- 
then  the  decree  should  stand  absolute,  ing,  to  open  the  decree,  or  If  any  one 
A  stranger  was  afterwards  admitted  as  should  be  allowed  to  open  it  as  to  all, 
a  party,  on  the  ground  that  he  had  an  confusion  and  injustice  could  not  be 
interest  in  the  matter,  and  he  moved  avoided."  See  also  Davis  z\  Bentley, 
to  set  aside  the  order  for  the  decree.  2  Dana  (Ky.)  247;  Dunlap  i'.  M*Ilvoy, 
It  was  held  that  as  the  defendants'  3  Litt.  (Ky.)  270.  Compare  yfithxiie 
only  remedy  was  by  a  bill  of  review,  foregoing  cases,  Russell  7'.  Waite, 
the  new  party  could  have  no  greater  Walk.  (Mich.)  31 ;  Mansfield  7*.  Hoag- 
latitude,  and  his  motion  was  dismissed,  land,  46  111.  359. 

But  in  Brinkerhoff  v.  Franklin,  21  Gonstmction  of  Statute. — A  defend- 
N.  J.  Eq.  334,  a  decree  pro  confesso  ant  who  was  served  with  process, 
was  opened  after  enrollment,  and  the  though  joined  with  others  who  were 
petitioner,  who  was  not  a  party  to  the  not,  cannot  have  leave  to  answer  under 
original  proceeding,  was  allowed  to  ^4  5122-5 124,  Tennessee  Code,  permit- 
come  in  and  file  an  answer,  it  appear-  ting  defendants  who  have  been  pro- 
ing  that  the  decree  deprived  him  of  an  ceeded  against  without  personal  ser^•ice 
interest  in  property  without  any  op-  of  process  or  appearance  to  answer 
portunity  of  being  neard.  Moreover,  and  make  defense  after  final  decree  or 
his  right  in  the  subject-matter  of  the  leave  of  court  obtained  upon  petition 
suit  was  acquired  after  its  commence-  showing  merits.  Brown  v.  Brown,  86 
ment,  and  he  was  entitled  by  statute  Tenn.  277. 
to  be  made  a  party.  Wlio  may  OtiJect  for  Nonjoinder. — It 

By  Heln  of  Penonal  BepresentatlyeB.  was  held  in  Exchange,  etc.,  Bank  v. 
— ^It  seems  that  where  a  bill  has  been  Bradley,  15  Lea  (Tenn.)  279,  that  a  de- 
taken  as  confessed  against  a  defend-  fendant  cannot  object  to  the  action  of 
ant  before  his  death,  and  after  his  the  court  in  setting  aside  a  pro  con- 
death  the  suit  is  revived  against  his  fesso  order  against  codefendant,  and 
heirs  or  his  personal  representatives,  with  the  assent  of  the  complainant 
they  must  apply  to  vacate  the  order  making  new  parties  defendant, 
taking  the  bill  as  confessed,  if  they  2.  Ellingwood  r.  Stevenson,  4  Sandf. 
wish  to  controvert  the  allegations  in  Ch.  (N.  Y.)  366. 

the  bill  or  to  set  up  any  defense  except  In    that    case    the     defendant    was 

such  as  has  arisen  since  the  entry  of  arrested  on  a  ne  exeat  and  gave  bail, 

such   order.     Christie    v.    Bishop,    i  and  the  usual  order  for  a  receiver  and 

Barb.  Ch.  (N.  Y.)  105.  the  examination  of  the  defendant  was 

1.  Bleight  V,  M'llvoy,  4  T.  B.  Mon.  made.  He  neglected  to  attend  before 
(Ky.)  142,  holding,  however,  that  if  the  master,  pursuant  to  a  summons 
one  defendant  shows  in  his  petition  founded  upon  that  order,  and  the  plain - 
and  proposed  answer  that  he  owns  the  tiff  moved  for  an  attachment.  There- 
interest  of  all  the  others  against  whom  upon  the  defendant  moved  to  set  aside 
the  decree  was  rendered,  he  may  be  the  default.  The  court  said  :  **  The  de- 
heard  without  joining  them  in  his  fault  might  be  opened  on  the  defend- 
application ;  and  also  that  a  decision  of  ant's  attending  before  the  master,  com- 
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b.  When  to  be  Made  —  Laches  and  Limitations. — An 
application  to  set  aside  a  decree  pro  canfesso  should  be  made 
with  reasonable  diligence,^  and  where  it  is  founded  upon  a  tech- 
nical irregularity  the  relief  should  be  sought  at  the  earliest  oppor- 
tunity.* 

In  some  of  the  states  the  period  within  which  defendants  non- 
resident or  not  served  with  process  may  apply  to  be  let  in  to 
defend  is  prescribed  by  a  statute  of  limitations.' 

plying  with  the  order  for  receiver,  and  make    the  application   at    an    earlier 

paying  the  costs  occasioned  by    his  day. 

disregard  of  the  order  and  summons,  In  Bojd  v,  Vanderkemp,  i  Barb.Ch. 

with   the  costs  of  the  default  and  of  (N.  Y.)  273,  after  a  bill  had  been  regu- 

these  motions,  but  his  departure  to  the  larly  taken  as  confessed  for  more  than 

Pacific  Ocean  having  rendered  these  nine  years,  and  after  a   regular  decree 

terms    impracticable,    the   motion  to  had  been  made  against  all  the  defend- 

vacate  the  order  taking  the    bill   as  ants  for  more  than  five  years,  it  was 

confessed  must  be  denied."  held  too  late  for  a  part  of  them  to  ap- 

Contempt   Purged   In   Ap]>Uoatlon. —  ply  to  be  let  in  to  answer  the  bill  and 

But  where  the   contempt  consisted  in  set  up  a  meritorious  defense, 

the  failure  to  perform  a  final  decree  2.  Johnson  v.  Johnson,  Walk. (Mich.) 

for  the  payment  of  money,  and  the  de-  309;      Long     v.     Long,     59     Mich, 

fendant  appeared   before  the  court  on  296;  CreveTing  v,   Moore,  39  Mich, 

an  order  to  show  cause  why  an  attach-  563;  Embury  v,  Klemm,  30  N.  J.  Eq. 

ment  for  contempt  should  not  be  is-  517;  Thornton  v.  High  tower,  17  Ga. 

sued  against  him,  declaring  his  readi-  i.    See  also  Frisbee  v.  Timanus,   \2 

ness  to  comply  with  the  directions  of  Fla.  300;  Keil  v.  West,  ai  Fla.  508; 

the  decree  at  once,  and  to  answer  for  Jermain  v,  Langdon,  8  Paige  (N.  Y.) 

his    contempt    as    the    court  should  41 ;  Mix  v,  Mackie,  2  Edw.  Ch.   (N. 

direct,  he  was  heard  on  application  to  Y.)   426;    Martin  v»  McReynolds,    6 

open   the  decree  and  to  be  let  in  to  Mich.  70. 

answer    on    the    ground  of   surprise.  And  a  defendant  who  has  not  caused 

Freese  v,  Swayze,  26  N.  T.  Eq.  437.  his  appearance  to  be  entered  is  enti- 

1.  Rust  T^.  Lynch ^54  Md.  636;  Bar-  tied  to  no  more  indulgence  in  this 
ry  V.  Barry,  i  Md.  Ch.  20;  Hart  v,  behalf  than  one  who  has  appeared. 
Lindsay,  Walk.  (Mich.)  72 ;  Doubleday  Johnson  v.  Johnson,  Walk.  (Mich.)  309. 
r.  Sherman,  6  Blatchf.  (U.  S.)  513;  3.  Statute  Not  Suipendod  during  War. 
Person  v,  Merrick,  5  Wis.  231 ;  Yates  — An  application  by  a  nonresident  de- 
is  Woodruff,  4  Edw.  Ch.  (N.  Y.)  700.  fendant  being  a  defensive  proceeding, 
SeealsoWoosterv.  Woodhull,  I  Johns,  the  statute  continues  to  run  against 
Ch.  (N.  Y.)  539;  Stame  f.  Farr,  17  him,  although  he  was  an  alien  enemy 
111.  App.  491 ;  Babcock  v.  Perry,  4  Wis.  and  disabled  from  suing  during  a  part 
31;  Rogan  V,  Walker,  i  Wis.  631.  of  the  statutory  period.     Seymour  v. 

In  Lansing  ?'.  M'Pherson,  3  Johns.  Bailey,  66  111.  288. 

Ch.  (N.  Y.)  424,  the  defendant  applied  Delay    In   Acting    on    the  Motion. — 

to  set  aside  a  decree  fro  confesso  six  Where  the  motion  is  made  and  entered 

months  after  it  was  obtained,  on  the  of  record  within  the  time  prescribed, 

ground  of  misapprehension,  and  that  it  is  no  objection  that  the  court  did 

the  defendant  had  a  good  and  substan-  not  act  upon  the  motion  until  after  the 

tial  defense ;  and  the  court  held  that  statutory  period  had  elapsed.    Larue 

the  delay  had  been  too  long,  without  a  v,  Larue,  3  J.  J.  Marsh.  (Ky.)  156. 

very  special  case  made.  Bxtanalon  of  Time  toy  tho  Oonrt. — In 

And  in  Robertson  v.  Miller,  3  N.  J.  Field  v,  Ross,  i  T.  B.  Mon.  (Ky.)  133, 

Eq.  4»,  the  court  refused  to  open  a  it  was  made  a  qucere  whether,  after  an 

final  decree  on  the  application  of  the  absent    defendant    has    petitioned    to 

defendant  five  and  a  half  years  after  open  a  decree,  and  filed  his  demurrer, 

the  decree  was  rendered,  and  four  and  a  and  this  has  been  overruled,  the  court 

half  years  after  it  came  to  his  knowl-  can  give  time  to  file  an  answer  which 

edge,  upon  the  ground  of  the  pecu-  will  not  expire  until  after  the  period 

niary    inability  of  the  defendant    to  limited  by  statute. 
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c.  Where  to  be  Made. — The  application  to  set  aside  a  decree 
pro  confesso  should  be  made  to  the  court  which  rendered  the 
decree  in  the  exercise  of  original  jurisdiction.^ 

d.  Form  of  Application. — After  a  final  decree  has  been  en- 
tered on  a  bill  regularly  taken  as  confessed,  it  seems  that  the 
better  practice  requires  the  question  of  opening  it  to  let  in  a 
defense  on  the  merits  to  be  brought  before  the  court  by  petition,^ 

ATerment    of  Time    in  Petition. — In  same  decree  as  afterwards  pronounced 

Anderson    v.    State    Bank,   5    Sneed  by  the  appellate  court ;  with  the  excep- 

(Tenn.)66i  the  court  said  it  would  tion,  however,  that  the  decree  is  no 

be  necessary  for  the  applicant  to  show  longer  the  subject  of  revision  by  appeal ; 

in  his  petition  that  he  was  in  time.  and  the  court  below  has  power  to  open 

1.  Rogan  7*.    Walker,    i    Wis.   631.  the  default  and  let  the  defendant  in  to 

See  also  Person  v.   Merrick,  5   Wis.  make  defense  by  answer.     Keenan  v, 

231;  Martin  v.McReynolds,  6  Mich.  70.  Strange,   la  Ala.  290.     To  the  same 

Aiiplieation  in  Appellate  Oonrte. — In  effect,  see  Moody  r.  McDuff,  58  Mif^. 

the  case  first  cited,  Rogan  xk  Walker,  751 ;    Ingersoll  v,  Ingersoll,   42  Miss. 

I  Wis.  631,  a  decree  pro  confesso  had  155. 

been  rendered  in   the  Circuit  Court,  After  Afflxmance  wlthont  Prejudice. — 

and,  on    appeal,    a    final    decree  was  A  decree  may  be  affirmed  without  prej- 

entered    in    the   Supreme    Court,    in  udice   to  an  application  to  the  chan- 

which  court  one  of  the  defendants,  who  cellor  to   set  it  aside  for  an  evident 

had  not  appeared  in  the  court  below,  irregularity  which  was  not   available 

nor  joined  in  the  appeal,  filed  a  peti-  on  the  appeal.      O'Brien  v.   Hulfish, 

tion  to  vacate  its  decree,  reverse  the  22  N.  J.  Eq.  471. 

decree  of  the  Circuit  Court  pro  forma^  2.  Hart  v.  Lindsay,  Walk.  (Mich.)  72. 

set  aside  the  petitioner's  default  and  In  Low  v.  Mills,  61  Mich.  44,  the 

permit  him   to  answer,    and   remand  court  said  that  "  whether  it  shall  be 

the  cause  to  the  Circuit  Court  for  pro-  done  by  bill  of  review,  or  petition,  de- 

ceedings  upon  the  answer  as  if  it  had  pends  upon  the  situation  and  circum- 

been    filed    in    time.     The    Supreme  stances  of  the  case." 

Court  said  there  was  no  precedent  for  In    the   followi|ig  cases    the  appli- 

granting  such  a  petition,  and  refused  cation   was   by   petition :    Bleight    ?♦. 

the  relief  sought.  M'Ilroy,4T.  B.  Mon.(Ky.)i42;  Bullr. 

In  Anderson  xk  State  Bank,  5  Sneed  Pyle,  41  Md.  419;  Table'r  t'.  Castle,  12 

(Tenn.)66i,  it  was  held  that  the  Act  Md.  144;  Harris  x\  Deitrich,  29  Mich, 

of  1787  allowing  nonresidents  to  appear  366 ;  McDonald  v.  McDonald,  45  Mich, 

within  three  years,  and,  by  petition,  44;   Russell  v.  Waite,  Walk.  (Mich.) 

have  the  case  **  reheard,*'  undoubtedly  31;   Benedict  r.  Auditor-Gen.  (Mich, 

contemplated  an  appearance  by  peti-  1895),  ^^  N.   W.  Rep.  364;   Brinkcr- 

tion   in   the  court  where   the   decree  hoft   v,  Franklin,  21    N.   J.   Eq.   334, 

was  enrolled,  and  none  other.  where,  however,  the  application  was 

And  after  a  cause  had  been  appealed,  made  by  one  who  was  not  a  party  t<i 
a  petition  for  leave  to  answer  under  the  suit;  Miller  xk  Hild,  11  N.  J.  Eq. 
sections  5122-5124  of  the  Tennessee  25;  Carpenters.  Muchmore,  15  N.  J. 
Code  must  be  presented  to  the  chan-  Eq.  123;  Radley  r.  Shaver,  i  Johns, 
eery  court  from  which  the  appeal  was  Ch.  (N.  Y.)  200;  Wooster  v.  Wood- 
taken,  and  not  to  the  Supreme  Court  hull,  i  Johns.  Ch.  (N.  Y.)54i;  Parker 
after  final  decree  therein.  Brown  v.  v.  Grant,  i  Johns.  Ch.  (N.  Y.)  630; 
Brown,  86  Tenn.  288.  Lansing  v.  M'Pherson,  3  Johns.  Ch.  (N. 

After  ReTerial  and  Remand. — When  Y.)  424;  Yates  v.  WoodrufiT,  4  Edw. 

a    decree    in    a    chancery    cause    is  Ch.  (N.  Y.)  700;  Rogan  v.  Walker,  i 

reversed  on  the  merits  on  appeal,  and  Wis.  631;  Babcock  xk  Perry,  4  Wis.  31. 

the  cause  is  remanded  for  further  pro-  Bill  or  Petition. — In  Erwin  x\  Vint,  6 

ceedings     preparatory     to     the    final  Munf.    (Va.)    267,  a    final  decree  pro 

decree,    the    cause,    when    it   reaches  confesso  was  set  aside  upon  a  bill  filed 

the  court  below,  stands  there  precisely  by  the  defendant  for  that  purpose,  and 

in  the  same  condition  as  if  that  court  alleging  that  he  was  prevented  by  an 

in  the  first  instance  had  rendered  the  accident  from  filing  his  answer.     The 
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but  that  an  application  to  vacate  an  order  for  taking  the  bill  as 
confessed  before  a  decree  has  been  entered  upon  it  may  be  made 
by  motion  or  petition.' 

e.  Verification. — The  facts  upon  which  the  application  is 
based  must  be  verified  by  the  oath  of  the  applicant,*  or,  if  the 

reporter  says  in  a  footnote  that  "  the  The  decree  may  be  set  aside  by  de- 
proper  mode  of  proceeding  appears  to  fault  on  motion  without  petition 
be  by  petition,"  ciVijf^  Kemp  T'.  Squire,  where  the  facts  upon  which  the  mo- 
I  Ves.  205,  and  Cunyngham  t*.  Cun-  tion  is  based  appear  by  the  record, 
yngham,  Ambl.  89.  Graham  i'.  Elmore,  Harr.  (Mich.)  265. 

So,  in  French  v.  Stewart,  22  Wall.  Signature  to  Petition. — Where  a  peti- 

(U.  S.)  238,  the  court  said,  in  respect  tion  was  not  signed  by  the  petitioner, 

of  a  motion  to  set  aside  a  decree  closely  but  was  verified  by  an  affidavit  signed 

resembling  a  decree  pro  confessOy  that  by  him  which  stated  that  he  had  read 

a  proceeding  by  bill  was  less  in  accord-  it,   and  knew  the  contents  of  it,  and 

ance  with  the  spirit  of  sound  equity  that  it  was  true,  it  was  held  to  be  a 

practice.  sufficient    signature  of    the    petition. 

In  Barry  v,  Barry,   i  Md.  Ch.  20,  Johnson  t'.  Johnson, Walk. (Mich.)  309. 

the  court  said  that  the  enrollment  of  a  In  Virginia  and  Weft   Virginia,  the 

decree  obtained   by  surprise  may  be  codes  now  expressly  provide  for  appli- 

vacated  either  upon  a  bill  or  petition,  cations  by   **  motion."    Va.   Code  of 

See  also  Burch  v.  Scott,  i  Gill  &  J.  1868,  c.  132,  f  5;  W.  Va.  Code,  §  3451. 

(Md.)  393.  And  it  seems  that  a  bill  of  review  may 

In  nUnols,  '*  the  application  must  be  be  treated  as  an  application  under  the 

by  petition  duly  verified,  or  something  code.  Martin  v.  Smith,  25  W.  Va.  579. 

tantamount  to  it."  Kinney  r.  Bauer,  6  1.  Hart  v.  Lindsay,  Walk.  (Mich.)  72. 

111.  App.  267.     See  Dunn  v.  Keegin,  4  The  application   was   by  motion  in 

111.  292;  Norton  v.  Hixon,  25  111.  439;  Hoxie   v.  Scott,   Clarke   Ch.  (N.  Y.) 

Schneider  T'.  Seibert,  50  111.  284  457;  Powell  v.  Kane,  5  Paige  (N.  Y.) 

Application  Based  on  Irregularity. —  265;  and  Arden  t'.   Walden,   i  Edw. 

It  seems   that    an    application  to  set  Ch.  (N.  Y.)  631. 

aside   a   final   decree   for  irregularity  2.  Michigan  Bank  7/.  Williams,  Harr. 

should  be  by  petition.     Floyd  r.  Nan-  (Mich.)  219;  Totten  v,  Nance,  3  Tenn. 

gle,  3    Atk.  568,   cited  in    Radley  v.  Ch.  264;  Burge  v.  Burge,  88  111.  164; 

Shaver,    i   Johns.   Ch.    (N.    Y.)  200.  Dunn  t\  Keegin,  4  III.  292;  Norton  v. 

The   application    was    by   petition  in  Hixon,  25  111.  439.     See  also  Pittman 

McGowan  v.  James,  12  Smed.  &  M.  v.  McClellan,  55  Miss.  305. 

(Miss.)  445;  Person  v.  Merrick,  5  Wis.  The  petition,  though  sworn  to,  is  no 

231.     But  it  was  by  motion  in  Johnson  evidence  of   the  facts  contained  in  it. 

V.  Johnson,  Walk.  (Mich.)  309;  Liv-  Its  truth  must  be  established  by  affida- 

ingston  z\  Woolsey,  4  Johns.  Ch.  (N.  vits  and  other  evidence  taken  accord- 

Y.)365;  Fellows  v.   Hall,  3  McLean  ing  to  the   rules  and  practice  of  the 

(U.    S.)    281;    French   v.  Stewart,  22  court.     Carpenter   v,   Muchmore,    15 

Wall.  (U.  S.)  238;  Southern  Pac.  R.  N.  J.  Eq.  123. 

Co.  r.  Temple,  59  Fed.  Rep.  17.   And  In  Maryland,   the   rules  of  practice 

by  motion   and   petition   in   Sheffield  require  the  petition  to  be  verified  by 

Furnace  Co.  7'.  Witherow,  149  U.S. 574.  oath.     Bull  r.  Pyle,  41  Md.  419;  Belt 

Petition  Not  IndiepentaUe. — Applica-  z\  Bowie,  65  Md.  350. 

tions  by   motion   are  not  uncommon,  Gontente  of  Al&daTlt. — On  a  motion 

and   have    been    entertained    without  to  set  aside  a  decree  for  irregularity 

comment.    Beekman  v.  Peck,  3  Johns,  the    affidavit    should    show   that    the 

Ch.    (N.   Y.)  415;  Andrews  v.  Dens-  party  is  prejudiced  thereby.     Michi- 

low,    14  Blatchf.    (U.  S.)  182;  Ozark  gan  Ins.  Co.  v.  Whittemore,  12  Mich. 

Land   to.   v,  Leonard,  24  Fed.  Rep.  427. 

660;  Morris  v.   Hinchman,   32  N.  J.  Scandal  and  Impertinence  in  the  Af- 

Eq.    204;  Miller   v,  Wright,  25  N.  J.  fldavlt  may  be  expunged  at  the  cost,  in 

Eq.  340.     See  also  Chandler  v.  Jobe,  5  the  first  instance,  of  the  solicitor  who 

Lea   (Tenn.)   593 ;  Ray  r.  Connor,  3  drew  and  the  counsel  who  signed  it, 

Edw.  Ch.  (N.  Y.)  478.  although  the  client  is  likewise  liable 
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affidavit  is  made  by  counsel  alone,  a  sufficient  reason  should  be 
shown  therefor.* 

The  affidavit  should  be  entitled  in  the  cause.^ 

/.  To  BE  Accompanied  by  Proposed  Answer. — ^Where  a 
defendant  seeks  to  set  aside  an  order  or  decree /r^?  canfesso  and 
litigate  the  case  upon  the  merits,  his  proposed  answer  should  be 
exhibited  in  connection  with  his  application,'  unless  a  statute 

to  the  adverse     partj.    And    if    the  the  application,  or  unless  satisfactorj 

solicitor  or  counsel  is   compelled    to  reasons  are  given  whj  it  is  not  then 

paj    such  costs    he  has  no    legal  or  filed,  and  further  indulgence  asked; 

equitable  claim  upon  his  client  to  re-  Winship   v.  Jewett,  i    Barb.  Ch.  (N. 

fund  the  amount  thus  paid.   Powell  v.  Y.)  173;  Totten  v.  Nance,  3  Tenn.  Ch. 

Kane,  5  Paige  (N.  Y.)  265.  264;    Babcock   v.   Perry,   4   Wis.   31. 

1.  Michigan  Bank  z\  Williams,  See  also  Disbrow  v.  Johnson,  18  N.  }. 
Harr.  (Mich.)  219,  where   the  motion  Eq.  36. 

was    denied     because    the    solicitor's  '*  A  regular  order  to  take   the  bill 

affidavit  did  not  conform  to  the  rule  as  confessed  will  not  be  set  aside  upon 

stated.     Hunt  v.  Wallis,  6  Paige  (N.  a  simple  affidavit  of  merits,  although 

Y.)  371.  an  excuse  is  given  for  the  default.     In 

"  This   court    has,     ordinarily,    no  such  cases  the  defendant  must  either 

right  to  interfere  with  the  regular  or-  produce  the   sworn  answer  which  he 

der  of  procedure  iixed  by  law  and  its  proposes  to  put  in,  so  that  the  court 

own   rules,  upon   the  affidavit   of  the  may  see  that  he  has  merits,   or  must« 

solicitor  alone.     There   must    always  in  his   petition   or  affidavit,  state  the 

be  an  affidavit   of  the    client,    if   no  nature  of  his   defense,  and  his  belief 

cause  exists  why  it  could  not  be  had,  in  the   truth  of  the  matters  constitute 

showing  active  diligence  on   his  part,  ing   such  defense,  so  far  at  least  as  to 

or  a  sufficient  excuse,  and  that  the  de-  enable  the  court  to  see  that  injustice 

fault  does  not  lie  at  his  door.     The  will  probably  be  done  if  the  order  to 

court  is   placed  here  to  determine  the  take  the  bill  as  confessed  is  permitted 

rights   of   the   litigants,  and  they  and  to    stand."       Stockton    v,    Williams, 

not    their    solicitors   are    the    proper  Harr.  (Mich.)  241,  ci7/«^ Hunt  r.  Wal- 

parties  to  make  affidavits  to  influence  lis,  6  Paige   (N.  Y.)   371 ;  Lansing  v, 

its  action;  although  the  client  may,  M'Pherson,    3    Johns.    Ch.    (N.    Y.) 

in  particular  cases,  take  and  use  the  424. 

affidavit  of  his  solicitor,  as  he  would  Wliera  Defendiuita  Are  Joint. — When 

that  of  any  third  person,  to  aid  him  in  a    joint    decree    has    been     rendered 

his  motion,   and  supplementary  to  his  against  absent  defendants,   it  is  error 

own   affidavit."     Totten   v.   Nance,  3  to  open  the  decree  on  the  answers  of 

Tenn.  Ch.  264.  part  of    the  defendants.     Bradley  t^ 

2.  Disbrow^  T'.  Johnson,  i8N.J.Eq.36.  Catlet,  7  J.  J.  Marsh.  (Ky.)  121;  Dun- 

3.  Hearne   r.  Ogilvie,    11    Ves.    Jr.  lap  v.  M'llvoy,  3  Litt.  (Ky.)  270. 

77 ;    Stribling   v.    Hart,   20   Fla.  235 ;  See  snpra^  X.  5.  <?.  Parties  to  AppU- 

Thornton   v.    High  tower,    17   Ga.    i ;  cation. 

Burge  7'.  Burge,  88  111.  164;  Dunn  t'.  Showing    a  *<aood    Canao." — Where 

Keegin,  4  111.  292;  Schneider  v.  Sei-  the  statute  requires  the  defendant  to 

bert,  50  111.  284;  Norton  v,  Hixon,  25  show  a  **  good  cause,"  it  ought  to  be 

111.  439;  Bowman  v.  Bowman,  64  HI.  so  indicated  that  the  court  may  be  en- 

75 ;  Hart  v.  Lindsay,    Walk.   (Mich.)  abled  to  determine  what  it  really  is. 

72;  (xould   V.   Castel,   47   Mich.  604;  Wilson  t/.  Waters,  7  Coldw.  (Tenn.) 

Long  V.  Long,  59  Mich.  296;  Low  v.  323. 

Mills,  61  Mich.  35;  Stockton  v.  Answer  Setting  Up  InconslBtent  De- 
Williams,  Harr.  (Mich.)  241;  Pitt-  fenses. — In  those  jurisdictions  where 
man  v,  McClellan,  55  Miss.  305,  hold-  the  practice  in  equity  requires  answers 
ing  that  in  the  estimation  of  a  to  be  put  in  under  oath,  a  sworn  answer 
court  of  chancery  "good  cause"  accompanying  a  motion  to  set  aside  a 
which  a  statute  requires  as  a  condition  decree  pro  confesso  will  be  of  no  avail 
of  opening  a  decree,  is  not  shown  if  it  sets  up  two  inconsistent  defenses, 
unless  the  answer  is  presented  with  Ozark  Land  Co.  v.  Leonard,  24  Fed. 
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gives  him  an  unconditional  right  to  be  admitted  to  make  defense.^ 
g.  Notice  of  Application.* — ^Where  application  to  set  aside 
a  decree /r^  confesso  is  based  upon  matters  not  appearing  on  the 
face  of  the  decree,  notice  of  the  application  should  be  given  to 
the  opposite  party,  so  as  to  afford  him  an  opportunity  of  contest- 
ing the  facts  alleged.* 

Rep.  660.    See  article   Answbrs  in  tion,    could     grant     the    necessary 

Equity  Plsadikg,  vol.  i,  p.  878.  time." 

Statement  of  AdTloe  of  Ooonsel. — A  Answer  nponlnlbnnatlon  and  Belief— 

general    affidavit    that  the  defendant  Servloe  of  Answer. — In  the  New  Tork 

believes,    and    has    been    advised  by  Court  of  Chancery,  the  defendant  be- 

counsel,  that  he  has  a  good  and  sub-  ing  entitled  to  Service  of  a  copy  of  the 

stantial    defense,    without  stating  at  affidavit,  or  proposed  answer,  It  was 

least  the  substance  of  such  defense,  is  held  that  where  a  defendant's  answer 

insufficient.      Winship    v.    Tewett,    i  set  up  a  defense  resting  upon  informa- 

Barb.  Ch.   (N.  Y.)   173;  Schofield  r.  tion  and  belief  derived  from  codefend- 

Horse   Springs  Cattle    Co.,  65   Fed.  ants,  the  affidavit  of  the  person  who 

Rep.  433.     In  the  case  last  cited,  the  gave    the    information  should  be  an- 

defendant's  affidavit  was  accompanied  nezed  to  the  copy  of  the  answer  served, 

by    a    like    affidavit    of    his  counsel,  Goodhue  v.  Churchman,  i  Barb.  Ch. 

neither  of   which   contained    a    suffi-  (N.  Y.)596. 

ciently  definite  statement*  of  the  pro-  Saenrity  for  Costs  in  Lion  of  Answsir. 

]>osed     defense.       The     court     said:  — In  Wells  v.  Cruger,  5  Paige(N.  Y.) 

**  While  in  some  states  there  has  been  164,  the  chancellor  dispensed  with  the 

a  practice  which  considers  such  ad-  actual   production    of   the  answer  in 

vice  of   counsel,  when    the   case  has  consequence  of    the    defendant's   ab- 

been  fully  stated  to  him,  as  entitled  to  sence  from    the    state,   but  required 

be  considered  by  the  court  in  lieu  of  security  to  pay  the  costs  and  damages 

an  affidavit  stating  the   facts    which  to  which  the  complainant  might  be 

show  a  defense  to  the  complaint  on  subjected  by  the  opening  of  the  decree 

the  merits,  I  find  that  this  is  a. rule  of  if  the  defense  should  in  the  end  appear 

practice  that  has  been  applied  to  law  to  be    groundless.     The  case  recog- 

cases  and   not  to  cases  in  equity ;  that  nizes   the   general  rule   requiring  the 

in  equity,  as  a  rule,  such  affidavits  are  applicant  to  tender  his  sworn  answer, 

not  allowed,  but  an  affidavit   stating  1.  Evarts   v,   Becker,  8  Paige  (N. 

the  facts  constituting  the  defense,  at  Y.)  506. 

least,   must  be   presented.     In    some  In  Porter  v,  Hanson,  36  Ark.  591,  a 

jurisdictions,  an  answer  must  accom-  defendant    constructively    summoned 

pany     the     affidavit.       Goodhue     v.  made,  an    application  under  Gantt's 

Churchman,  i  Barb.  Ch.  (N.  Y.)  596;  Dig.,  f  4732,  which  is  imperative  and 

Winship  v.  Jewett,   i  Barb.  Ch.  (N.  unconditional,  and  it  was  held  that  he 

Y.)  173.    It  would  appear  that  such  a  need  not  show  merits  as  a  condition 

rule  was  proper.    A  court  might  be  precedent.     But  it  was  decided  in  the 

willing  to  take  the  sworn  opinion  of  same  case  that  if  the  proposed  answer 

some  of  the  counsel  who  are  accus-  is  incorporated  with  the  motion,  and 

tomed  to  practice  before  it  as  to  the  It  does  not   disclose   any    substantia] 

merits  of  a  defense,  but  the  opinions  right,  an  error  in  denying  the  motion 

of  all  counsel  are  not  entitled  to  the  would  not  be  deemed  so  prejudicial  as 

same  weight.     It   would    be  difficult  to  require  correction  on  appeal,  for  the 

and  often  embarrassing  for  a  court  to  defense  thus  presented  may  be  consid- 

state  why  it  would  not  like  to  take  the  ered     to    include    all    the    defendant 

opinion  of  some  counsel  upon  such  a  means  to  stand  on.     See  also  Brown  v. 

subject.      The    rule,    if    established.  Brown,  86  Tenn.  277. 

should    perhaps    be    a    general    one.  2.  Bowman  v.  Bowman,  6i.  111.  75. 

Hence,  I  think  the  rule  established  in  In  Bruen  v,  Bruen,  43  111.  408,  an 

New  York  is  the  best.    If  a  person  application  was  made  under  a  section 

has  not  time  to  obtain  the  facts  requi-  of  the  chancery  code  providing  that  a 

site    to    show    a    good    defense,    the  decree  pro  confesso  rendered  against  a 

court,  and  perhaps  a  judge  in  vaca-  party  who  has  not  been  summoned  ot 
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h.  Renewal  of  Application. — After  an  application  has  been 
denied  on  its  merits  it  should  not  be  renewed,  without  leave  of 
the  court,  on  the  same  facts  or  any  new  facts  which  might  have 
been  included  in  the  first  motion.^ 

6.  ProoeedingB  on  Application — (a)  letting  dnStOBosf  of  PotitloiL — 
The  sufficiency  of  a  petition  to  set  aside  a  decree  may  be  tested 
by  demurrer*  or  by  motion  to  dismiss.* 

(b)  OoontoNdBdnTiti. — The  practice  of  admitting  counter-affidavits 
in  opposition  to  the  defendant's  application  has  been  sanctioned 

notified  according  to  law  may  be  set  the  court  at  the  same  time,  and  not 

aside  upon  application,  etc.     In  regard  make  each  one  the  subject  of  a  distinct 

to  the  necessity  of  giving  notice,  the  motion."   Ray  v,  Connor,  3  Edw.  Ch. 

court  said :  "It  is  apparent  from  the  (N.  Y.)  478,  holding  that  *'  affidavits 

terms  of  this  section  that  no  notice  is  which   merely  present  additional  or 

required  to  be  given  to  the  party  ob-  cumulative  evidence  on  the  points  be- 

taining  the  decree,  that  a  petition  will  fore  presented,  are  not  to  be  consid- 

be  presented,  the  only  condition  ap-  ered  as  showing  new  grounds  for  the 

pearing  to  be  the  payment  of  such  costs  motion." 

as  the  court  may  deem  reasonable  in  Ptimiliinl  of  Motion  with  Provlalon  fbr 
that  behalf.  On  general  principles.  Renewal. — Where  the  party  omitted  to 
however,  we  are  inclined  to  think  no-  state  in  his  first  application  that  he 
tice  should  be  given  in  every  case  be-  had  a  good  defense  and  what  that  de- 
fore  the  rights  of  a  party  can  be  taken  fense  was,  but  showed  in  other  re- 
away.  The  time  when  the  notice  should  spects  that  he  was  entitled  to  relief, 
be  given  is  not  material,  so  that  the  his  motion  was  denied  **  without  preju- 
opposite  party  has  it  before  the  court  dice  to  the  motion  being  renewed 
acts.  The  petition  may  be  first  filed,  within  fifteen  days,  if  the  defendant 
and  then  notice  given  afterwards."  See  can  make  afiidavit  of  a  good  defense 
also  Axtell  v.  Pulsifer,  155  III.  141.  and  show  what  that  defense  is."    Dis- 

Brown  v.  Brown,  86  Tenn.  277,  in  an  brow  i'.  Johnson,  18  N.  J.  Eq.  36. 

analogous  case,  holds  that  reasonable  Applications  nnder  Peremptoiy  8tKt- 

notice  of    the  filing  of  the    petition  ntes. — A  defendant  having  a  statutory 

should  be  given,  but  that  regular  proc-  right  to  open  an  order  pro  confesso 

ess  need  not  issue.  upon  filing  a  full  and   complete  an- 

In  West  Virginia  and  Virginia,   the  swer  within  a  certain  time  cannot  be 

code    expressly    requires    reasonable  deprived  of  that  right  by  a  denial  of 

notice  to  the  opposite  party,  his  agent,  an   application  to  file  an  insufficient 

or  attorney  in    fact  or  at   law.     See  answer.     Pond  z\  Lockwood,  11  Ala. 

Dick  V.  Robinson,    19  W.   Va.    159;  567. 

Saunders  v,  Griggs,  81  Va.  506^  the  Original     Application    Defectiyo. — ^A 

latter  case    holding    that  the   notice  decision  overruling  a  motion  by  a  part 

neet  not  specify  the  errors  for  which  of  the  defendants  in  a  joint   decree, 

the  court  is  asked   to  correct  or  re-  because  all  did  not  join  in  the  motion, 

verse   its    decree,   the    statute    being  is  not  a  bar  to  another  application  by 

silent  on  that  point,  if  such  errors  are  all.     Bleight  v,  M'llvoy,  4  T.  B.  Mon. 

patent  on  the  face  of  the  record.  (Ky.)  142. 

In  the  New  York  Chancery,  the  plain-  2.  Allen  v,  Wilson,  21  Fed.  Rep. 

tiff  was  entitled  to  a  service  of  a  copy  881 ;     Porter     v.    Hanson,    36    Ark. 

of  the  answer  or  afiidavit  upon  which  591. 

the  motion  was  based.     Goodhue  v,  8.  Brown  v.  Brown,  86  Tenn.   277, 

Churchman,   i     Barb.    Ch.    (N.    Y.)  holding  that  an  answer  to  the  petition 

596.  will  not  be  received. 

1.  Johnson  v.  Johnson, Walk.  (Mich.)  Effect  of  Dismissal. — Where  an  order 

309, where  the  court  said:  "The party  opening  a  decree   is  set  aside  by  the 

must  present  the  whole  of  his  case  at  court,  and  the  petition  to  open  the  de- 

once  and  not  in  detached  parts ;  and  if  cree  dismissed,  the  original  decree  is 

he  have  several  grounds  for  his  mo-  thereby  restored.     Hurt  v,  Blount,  63 

tion,  he  must  bring  them  all  before  Ala.  327. 
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in  some  cases  ^  and  condemned  in  others.* 

(e)  Opening  Order  or  Deeree  and  Allowing  Defenee. — When  an  order  or 
decree /r£?  confesso  is  opened  for  a  defense,  the  court  may  require 
the  answer  to  be  filed  within  a  prescribed  time.* 

A  decree  against  several  defendants,  opened  upon  the  applica- 
tion of  one  of  them,  stands  in  full  force  against  the  others.^ 

A  defendant  allowed  to  put  in  a  defense  may  be  permitted  to 
file  a  cross  bill  also ;  ^  but  upon  leave  given  to  answer  merely,  he 
can  neither  plead  nor  demur  without  special  leave  of  the  court.® 

A  decree  being  opened  at  the  instance  of  the  defendant,  a  third 
party  may  then  file  his  cross  bill  and  have  his  rights  in  the  case 
determined,  if  he  could  have  thus  intervened  in  the  original 
proceeding.^ 

(d)  Original  Deeree  Bwnatning  in  Statu  Qno. — Where  a  defendant  who 
has  made  application  to  open  a  decree /r^?  confesso  against  him  is 
allowed  to  come  in  and  make  his  defense,  the  correct  practice  is  to 
let  the  decree  stand  undisturbed  until  the  final  hearing.® 

1.  Counter-afEdavits  were  filed  in  form."  Compare  Cain  v.  Jennings,  3 
Bowman  v.   Bowman,  64  111.  75,  and    Tenn.  Ch.  135. 

the  court  there  said  that  *'the  pro-  Rejected  when  Ueeleee. — The  plain- 

priety  of  counter-affidavits  is  expressly  tiff's    affidavit  in    opposition    to    the 

recognized  in  Truett  v.  Wainwright,  motion  to  vacate  can  serve  no  useful 

9  111.  41?,  and  in  Reed  v.  Curry,  35  purpose  w^ere  the  defendant's  right 

111.  536."  to  answer   rests  upon  a  positive  and 

Counter-affidavits  were  also  used  in  unqualified  statutory  provision.     Mc- 

Mills  V.  McLeod,   86  Mich.  290,  and  Donald  v.  McDonald,  45  Mich.  44. 

Wilson  V,  Waters,  7  Coldw.  (Tenn.)  8.  Miller   v.   Wright,  25  N.  J/Eq. 

323.     See  also    Cain   x>.    Jennings,   3  340,  defendant  to  answer  within  thirty 

Tenn.  Ch.  135.  days;  Williams   v.   Duncan,   44  Miss. 

On  Information  and  Belief. — It  is  not  375,  defendant  to  appear  and   plead 

sufficient  in  a  counter-affidavit,  where  within  forty  days;  Stockton  v,  Wil- 

the  adverse  party  has  no  opportunity  Hams,  Harr.  (Mich.)  241,  defendant  to 

to  answer,  to  state  a  matter  upon  the  answer  within  twenty  days.    See  also 

mere  information  and  belief   of  the  Scales  v.  Nichols,  3  Hayw.  (Tenn.)  229. 

deponent.     C^incy  t;.  Foot,  i  Barb.  But  as  a  general  rule  the  defendant 

Ch.  (N.  Y.)  496.  must    exhibit    his    answer    when    he 

2.  **  As  to  the  propriety  of  receiving  makes  his  application;  suprti^  X.  $.  f, 
cross-affidavits  upon  motions  of  this  To  be  Accompanied  by  Proposed  An- 
character,  we  choose  to  say  nothing  swer.  And  in  that  case  there  would 
more  than  that  it  is  a  practice  of  doubt-  seem  to  be  no  occasion  for  granting 
ful  and  dangerous  tendency,  and  to  be  time. 

more  encouraged  in  the  breach  than  4.  Mansfield  v.  Hoagland,  46  III.  359. 

the  observance."     Per  Turley,   J.,  in  5.  Porter  x\   Hanson,   36  Ark.  591. 

Buchanan  v,    McManus,    3    Humph.  See  also  Hall  v.  Davis,  44  111.  494. 

(Tenn.)  450,  cited  in  Brown  v.  Brown,  6.  Allen  v.  Baugus,  i  Swan  (Tenn.) 

86  Tenn.  304,  where  the  court  declared  404.  See  supra^  X.  4.  f.  (3)   Confined 

that   "it  is  the  everyday  practice  to  to  Defense  by  Answer. 

set  aside  such  decrees  upon  ex  parte  7.  Hall  v.  Davis,  44  111.  494,  a  suit 

affidavits  of  which    no    denial  is  al-  for  partition. 

lowed,"  and  that  **  the  practice  of  set-  8.  Porter  v.  Hanson,  36  Ark.  591 ; 
ting  aside  judgments  by  default  in  Bruner  v.  Battell,  83  111.  317 ;  Baker  z^. 
courts  of  law,  upon  petition  or  affi-  Backus,  32  111.  79;  Mulford  x'.  Stalzen- 
davit,  is  very  common,  and  it  does  not  back,  46  III.  303;  Tompkins  v.  Wilt- 
appear  that  any  answer  has  ever  been  berger,  56  111.  385;  Davis  v.  Bentley,  2 
allowed  to  sucn  petition  or  any  coun-  Dana  (Ky.)  247;  Dunlap  v,  M'llvoy,^ 
teryailing    evidence    beard     in    any  Litt.  (Ky.)  270.    See  also  Blanchard 
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7.  Terms. — In  the  absence  of  statutory  regulation,  the  court 
may  impose  just  and  reasonable  terms  upon  a  defendant  as  a  con- 
dition of  opening  a  regular  order  or  decree  pro  confesso  against 
him.^ 

V,   Cooke,  144  Mass.   207.     Compare  ners  v.  Osborn,  4  Wis.  380;  Waeer  t«. 

Larue  T'.  Larue,  2  Litt.  (Ky.)  258.  Stickle,   3  Paige   (N.  Y.)   407;  Mills-' 

**  It  is  not  absolutely  necessary  that  paugh   v,    McBride,   7  Paige  (N.  Y.) 

the  decree  should  be  opened  or  vacated  509 ;  Wells  v.  Cruger,  5  Paige  (N.  Y.) 

before     it    is    ascertained      that     the  164.     See  also  Burch  v,  Scott,  i  Bland 

defendant   has  a   valid  defense.     The  (Md.)    112;    Williamson   t'.  Sykes,  13 

court  therefore   may  permit   the  de-  N.  J.  Eq.  182. 

fendant  to  put  in  an  answer,  where  he  Aceaptanee  of  0«rts  a  WaiTtr  of  Do- 
applies  after  a  decree  has  been  en-  lay. — A  plaintiff  who  is  served  with 
tered,  and  may  at  the  same  time  allow  an  answer,  accompanied  with  payment 
the  decree  to  stand  until  the  hearing  of  costs  ordered  as  a  condition  of 
and  determination  of  the  question  as  being  permitted  to  answer,  cannot 
to  the  validity  of  the  defense  set  up  return  the  answer,  as  sen-ed  too  late, 
in  the  answer."     Jermain  r.  Lang^on,  without  also   returning    the  costs  so 

8  Paige  (N.  Y.)  41.  paid.     Hoxie  v.  Scott,  Clarke  Ch.  (N. 
OoUatoral  Attacic  for  Irrogvlarity. —  Y.)  457. 

But  if  the  court  does  set  aside  the  de-  By  Statato. — Costs    are    sometimes 

cree   in  the  first  instance,  contrary  to  imposed  by  statute  upon  the  party  who 

the   usual    practice,    the    irregularity  procures  the  vacation  of  a  decree /r<? 

does  not  render  the  proceeding  void,  confesso,     Tharpe  r.  Dunlap,  4  Heisk. 

and  the  decree  will  be  effectually  va-  (Tenn.)  674. 

cated   as   against   a  collateral   attack.  Restrictliif  DoftnfO  of    Uiiiry. — See 

Southern  Bank  x\  Humphreys,  47  111.  supra^  X.  ^.f.  (4). 

227.  Costs  upon  OpenlBff  for  XrrogQlaztty. 

1.  Gerard  t*.  Gerard,  2  Barb.  Ch.  (N.  — Where  a  sole  defendant  resided  out 

Y.)  73;  Wells  V.   Cruger,  5  Paige  (N.  of  the  state,  and   no  foreign  publica- 

Y.)  164.     See  also  Hartwell  x\  White,  tion  was  ordered   as  required  by  law, 

9  Paige  (N.  Y.)  368.  costs   upon  opening  the   decree  were 
In  Belt   V.  Bowie,   65   Md.  350,  the  ordered  to  abide  the  event  of  the  suit. 

court    said    that    the    imposition     of  Oram  v.   Dennison,   13  N.  J.  Eq.  438. 

terms  is  a  matter  of  practice  properly  Where  a  pro  confesso  was  set  aside 

within  the   sound    discretion   of    the  because  of  a  clerical  error  in  the  copy 

court  and  not  reviewable  on  appeal.  of  the  process    for    appearance,    the 

Atouse    of    Discretion. —  Where    the  defendant  having  had   the  benefit  of 

defendant's    default  is  sufficiently  ac-  the  delay,  he  was  not   awarded   any 

counted   for,   and   he   has  a  valid  de-  costs.     Arden  v,  Walden,  i  Edw.  Ch. 

fense  to  the  suit  if  the   answer  sworn  (N.  Y.)  631 ;  Mix  v.  Mackie,  2  Edw. 

to  by  him   is   true,    it  is   erroneous  to  Ch.  (N.  Y. )  426,  is  another  case  where 

require,  as  a  condition  of  letting  him  no  costs  were  given.     See  further,  as 

in  to  defend,  that  he  should  stipulate  to  costs  upon  opening  for  irregularity, 

to  stay  the   proceedings  upon  a  judg-  Jermain  v,  Langdon,  8  Paige  (N.  Y.) 

ment  which  he  has  recovered  against  41 ;  Evarts  x\  Becker,  8  Paige  (N.  Y.) 

the  complainant,    without    security;  506. 

when  the  effect  of  such  stipulation  Fallnre  to  Pay  Costs  Imposed — Con- 
will  be  to  discharge  a  surety  who  is  stmctlon  of  Order. — In  Conners  t*. 
already  liable  for  the  debt  if  it  can-  Osborn,  4  Wis.  280,  upon  application 
not  be  collected  of  the  complainant,  to  set  aside  an  order  pro  confesso^  it 
Mumford  r.  Sprague,  n  Paige  (N.  was  ordered  that  it  "beand  tne  same 
Y.)  438.  is  hereby  set  aside  at  the  costs  of  the 

Costs  of  the  Order  or  Decree  and  of  defendants  to  be  taxed;"  and,**  further, 

the  application  were  imposed  in  Mil-  that  on  payment  of  said  costs  within 

ler  V.  Wright,  25  N.  J.  Eq.  340;  Oram  ten  days  from  the  date  of  this  order, 

V.  Dennison,    13  N.  ].   Eq.  438;  Rus-  said  defendants  have  leave  to  file  their 

sell  r.Waite,  Walk.  (Mich.)  31 ;  Stock-  answer  to  complainant's  bill;  but  in 

ton  t'.  Williams,    Harr.    (Mich.)  241;  case  of  a  failure  of  said  defendants  to 

Carter  v.  Torrance,    11  Ga.  654;  Con-  pay  such  bill  of  costs,  or  to  file  their 
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8.  Final  Hearing  and  Becree. — ^Where  the  defendant  is  permitted 
to  appear  and  put  in  his  answer  after  a  decree  pro  canfesso,  the 
decree  is  presumed  to  be  correct  until  overcome  by  evidence ;  and 
on  the  final  hearing  the  court  will  take  into  consideration  all  the 
evidence,  as  well  that  in  the  record  as  that  which  may  be 
introduced  on  the  hearing,*  and  may  either  vacate  the  decree 
entirely,  or  afRrm  and  modify  it  according  to  the  equities  of  the 
case.* 


9.  Review  of  Ruling  on  Applioation. — Applications  to  set  aside 
orders  and  decrees  pro  confesso  are  ordinarily  addressed  to  the  dis- 
cretion  of  the  court,^  the  exercise  of  which  is  subject  to  review, 
if  at  all,  only  for  abuse.*    Where,  however,  the  defendant's  right 

answer  within  the  time  limited  herein,  Bruner  v,  Battell,  83  111.  317,  where 
that  said  decree  pro  confesso  be,  and  the  court  said :  '*  In  the  present  case, 
the  same  shall  be,  restored  as  if  this  and  in  all  other  cases  where  witnesses 
order  had  not  been  made."  Within  are  examined  on  a  hearing  after  de- 
the  time  limited  the  answer  of  the  de-  fault,  and  die  before  a  rehearing,  it 
fendants  was  filed,  but  the  costs  were  would  work  serious  injustice  and 
not  paid  for  the  reason  that  they  had  wrong  if  proof  of  their  evidence 
not  been  taxed.  Subsequently  the  de-  should  be  excluded  on  the  rehearing 
fendants  moved  the  court  that  they  be  simply  because  they  had  not  been 
permitted  to  pay  the  costs,  which  mo-  cross-examined.  It  is  far  better,  in 
tion  was  denied,  and  thereupon  a  final  our  opinion,  that  the  defendant  should 
decree  was  rendered  against  the  defend-  suffer  the  evil  that  must  sometimes  be- 
ants.  It  was  held  that  this  final  decree  fall  him  in  such  cases,  because  of  his 
was  erroneous  because  it  was  the  duty  having  been  unable  to  exercise  the  right 
of  the  plaintiff  to  procure  the  costs  to  of  cross-examination,  having  as  he  does 
be  taxed,  and  his  failure  to  do  so  was  a  .the  right  to  question  it  and  show  its 
waiver  of  that  part  of  the  order.  The  falsity,  if  false  it  be,  by  other  evidence, 
court  said :  **  We  have  examined  the  than  that  the  benefit  of  the  evidence 
cases  of  Sutherland  v,  Sheffield,  2  should  be  entirely  lost." 
Wend.(N.Y.)293,  andHoadleyi'.  Cuy-  2.  Jermain  v.  Langdon,  8  Paige 
ler,  10  Wend.  (N.  Y.)  593,  but  we  do  not  (N.  Y.)  41 ;  Southern  Bank  v.  Hum- 
regard  them  precisely  in  point.  Those  phreys,  47  111.  227.  See  also  Blanchard 
were  cases  at  law,  and  the  order  of  the  v,  Cooke,  144  Mass.  2x8. 
court  was  to  set  aside  the  proceedings  As  to  the  Elfoct  of  VaoatlBg  a  decree 
upon  the  payment  of  costs.  There  upon  the  title  of  purchasers  under  the 
was  no  order  of  the  court  to  tax  the  decree  vacated,  see  Southern  Bank  v, 
costs.  Here  the  order  is  Ma/ Mtf  €/ecr«^  Humphreys,  47  111.  227;  Sexton  v, 
pro  confesso  he  and  the  same  hereby  is  Alberti,  10  Lea  (Tenn.)  452. 
set  asidfe  at  the  costs  of  the  defendants  8.  See  supra,  X.  2.  As  an  Exercise 
to  be  taxed.  The  defendants  were  not  of  Discretion ,  etc, 
bound  to  pay  any  costs  but  such  as  were  4.  AlalMuna. — In  Keenan  v.  Strange, 
duly  taxed.  There  was  no  occasion  12  Ala.  290,  the  court  expressly  re- 
for  them  to  seek  their  adversary  and  frained  from  deciding  whether  a 
demand  a  taxed  bill,  because  the  order  refusal  to  set  aside  a  decree  pro  con- 
provided  for  the  taxation  of  the  bill,  /i?.9.<r(7  would  be  revisable  on  error.  See, 
and  it  was  the  duty  of  the  complain-  however,  St.  Marys  Bank  v,  St.  John, 
ant  to  tax  the  bill  in  conformity  with  25  Ala.  566. 

the  order,  without  waiting  for  a  de-  norlda. — The  ruling  of  the  chancel- 

mand  to  that  end  by  the  defendants."  lor  upon  applications  to  open  or  set 

Acceptance  of  Costa  is  a  waiver  of  aside  decrees  pro  confesso  is  reviewa- 

literal  compliance  with  an  order  open-  ble  on  appeal  to  the  Supreme  Court, 

ing  a  decree  upon  condition  of  paying  Stribling  v.  Hart,  20  Fla.  235,  revers- 

costs.  See  Kinney  V.Bauer,  6111.  App.  ing  an  order  opening  a  decree.     But 

267.  an  order  erroneously  setting  aside  a 

1.  Grob  V,  Cushman,  45  111.  119;  decree,  will  not  be  reversed  where  the 
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to  have  a  decree  opened  rests  on  a  peremptory  statute,  the  denial 
of  such  relief  is  reversible  error.* 

ZI  DX0BEE8  OH  Default  at  the  HEABnre — 1.  DefiB^ult  011  Part  d 
PlaintifT. — Where  a  cause  is  set  down  at  the  request  either  of  the 
defendant  or  the  plaintiff,  and  the  plaintiff  does  not  appear,  the 

plaintiff 's  bill  shows  that  he  has  no  ters  so  entirely  discretionary  as  the 

ground  for  relief.     Marks  v.  Baker,  20  making  and  setting  aside  orders  pre- 

Fla.  920.  paratoryto  the  trial  of  cases.    There 

nUnois. — Rulings  upon  applications  is  no  principle  up>on  which  the  court 

to   vacate   decrees    fro    confesso  are  can  rest  with  safety  in  doing  so ;  and, 

reviewable    for    abuse    of  discretion,  therefore,  without  controverting  that 

Franz  t».  Winne,  6  III.  App.  82 ;  Baker  it  is  sometimes  done,  yet  it  may  be 

V,  Backus,  32  111.  79.     See  also  Mul-  safely  said   that  it  never  is  except  in 

ford  I'.  Stalzenback,  46  111.  303;  Col-  extraordinary  cases  of  great  and  palpa- 

lins  r.  Crotty,  65  111.  545;  Starne  i'.  ble  injustice.'?     Buchanan  r.  McMan- 

Farr,   17    111.    App.   491 ;    Kinney  r.  us,  3  Humph.  (Tenn.)  450,  where  the 

Bauer,  6  111.  App.  267;   Hall  v,  Davis,  court  affirmed  an  order  setting  aside  a 

44  111.  494;  Burge  t;.  Burge,  88111. 164.  rule  taking  a  bill   pro    confesso,  ^X- 

In   Maxyland  the  sufficiency  of  the  though    it    appeared  that  plaintiff's 

reasons  assigned  in  an  application  to  principal   witness  had   died  since  the 

open  a  decree  pro  confesso  is  not  re-  bill  was  taken  for  confessed, 

viewable  by  the  court  of  appeals.  Belt  In  Vermont  the  statute    allows    an 

t'.  Bowie,  65  Md.  350.     But  see  Rust  appeal  in  chancery  only  from  a  iinal 

V.  Lynch,  54  Vtd.  636.  order  or  decree,  and  an  order  vacating 

In  MicMgan  an  order  setting  aside  a  an  enrolled   decree  and   admitting  a 

decree  pro  confesso  will  be  reversed  defense  on  the  merits  is  not  final  and 

where  no  facts  exist  which  authorize  hence    is    not    appealable.      Hall    v, 

the    exercise    of    judicial    discretion.  Lamb,  28  Vt.  85. 

Low  7'.  Mills,  61  Mich.  35;  Maynard  United  States. — After  a  bill  is  taken 

V.  Pereault,  30  Mich.  r6o.  pro  confesso  in  the  Circuit  Court,  a 

The  denial  of  an  application  was  re-  motion  to  allow  an  answer  to  be  filed 

versed  in  Harris  v,  Deitrich,  29  Mich,  is  addressed  to  the  discretion  of  the 

366,  and    affirmed    in    Mills  v.   Mc-  court,  and  from  a  refusal  to  do  so  an 

Leod,  86  Mich.  290;  Gould  v,  Castel,  appeal  does  not  lie.     Dean  v.  Mason, 

47  Mich.  604.  20  How.   (U.  S.)  198;    McMicken  v. 

In    masUftppl    the     ruling    of    the  Perin,  18  How.  (U.  S.)  507. 

court  is  subject  to  review  on  appeal  But  on  appeal  from  the  final  decree, 

for  abuse  of  discretion.     Pittman  v.  the  defendant  may  assign  for  error  the 

McClellan,  55  Miss.  305 ;  Williams  v.  refusal  of  the  court  to  vacate  the  order 

Duncan,  44  Miss.  375 ;  Yost  v.  Alder-  taking  the  bill  as  confessed  and  deny- 

son,  58  Miss.  40;  McGowan  v.  James,  ing  him  leave  to  answer.     Nelson  r. 

12  Smed.  &  M.  (Miss.)  445.  Eaton,  66  Fed.  Rep.  376,  where  the  de- 

If  the  record  contains  no  bill  of  ex-  cree  was  reversed  and  cause  remanded 
ceptions,  it  will  be  presumed  that  with  directions  to  permit  the  defend- 
there  was  sufficient  evidence  to  sus-  ant  to  answer. 

tain  the    ruling.     Brjrant    v.    Rosen-  Waiver  of  Error. — A  defendant  cannot 

baum,  62  Miss.  191.  question  on  appeal  the  propriety  of  the 

In  the  New  York  Chancery  an  appeal  action  of  the  court  in  opening  a  decree 

could  be  taken  to  the  chancellor  from  pro  confesso,   where  he  has    made  a 

an  order  of  a  vice-chancellor  refusing  material  amendment  to  his  bill  after 

to  vacate  a  final  decree  pro  confesso,  the    order    setting  aside  the  decree. 

Tripp  V.  Vincent,  8  Paige  (N.  Y.)  176.  Howard  v.  Pensacola,  etc.,  R.  Co.,  24 

In    Tennessee    the    ruling    of     the  Fla.  560. 

chancellor  will  not  be  reversed  unless  1.  Pond  v.  Lockwood,  11  Ala.  567. 

for  an  abuse  of  discretion.    Chandler  HaxmleBS  Error. — It  seems  that  where 

V.  Jobe,  5  Lea  (Tenn.)  591.  the  proposed  answer  shows  no  defense, 

"It  is  exceedingly  difficult  for  a  re-  error  in  denying  permission  to  file  it, 

vising  court  to  correct  any  error  or  even  where  the  statute  is  imperative, 

mistake  of  an  inferior  court  in  mat-  will  not  be  so  prejudicial  as  to  require 
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bill  will  be  dismissed  with  costs.^ 

8.  De&nlt  on  Part  of  Defendant. — Where  the  defendant  does  not 
appear  at  the  hearing,  the  plaintiff  may  have  such  decree  as  he  is 
entitled  to  by  the  defendant's  default,  according  to  the  usual 
course  and  practice  of  the  court.^  No  appeal  lies  from  such  a 
decree.* 

3.  Opening  the  Decree. — Ordinarily,  in  England,  a  party,  whether 
plaintiff  or  defendant,  who  had  made  default  at  the  hearing,  and 
who  had  thereby  suffered  his  bill  to  be  dismissed,^  or  a  decree  to 
be  made  absolute  against  him,  was  relieved  upon  the  payment  of 
costs;  ^  and  the  same  doctrine  has  been  recognized  in  the  United 

correction.     Porter    v.     Hanson,    36  given  to  the  defendant  to  show  cause 

Ark.  59Z.  against  the  same    (Beames's  Orders 

1.  Daniell  Ch.  Pr.  (ist  ed.)  622, 623.  197).  In  the  case  of  Speidall  v,  Jer- 
See  also  i  Ho£fman  Ch.  Pr.  (ist  ed.)  vis,  2  Dick.  632,  the  defendant  made 
557.  default  at  the  hearing;  but  it  appear- 

2.  I  Hoffman  Ch.  Pr.  (ist  ed.)  557,  ing  from  the  opening  of  the  bill  that 
where  the  practice  is  stated  as  follows :  the  plaintiff  had  no  equity  against 
**It  does  not  appear  to  be  clearly  him,  the  court  dismissed  the  bill, 
settled  upon  authority  what  decree  the  though  without  costs,  by  reason  of  the 
plaintiff  may  take  m  such  a  case;  default.*'  See  also  Daniell  Ch.  Pr. 
whether  such  as  he  thinks  himself  en-  (ist  ed.)  622. 

titled  to,  or  whether  the  court  will  8.  Sands  v.  Hildreth,  12  Johns.  (N. 

look  to  the  pleadings  and  only  give  Y.)  493;  Murphy  v.  American  L.  Ins., 

him  what  appears  to  be  his  right.     It  etc.,  Co.,  25  Wend.  (N.  Y.)  249;  Kane 

is  the  every-day  practice  of  our  court  v,  Whittick,  8  Wend.  (N.  Y.)  226. 

to  hear  the  affidavit  of  service  of  the  4.  Default  of  nalntlfl. — In  Robson  v. 

notice  of  hearing  read,  and  to  tell  the  Cranwell,  i  Dick.  61 ;  Kemp  r.  Squire, 

counsel  to  take  his  decree;  and  in  the  i  Dick.  131,  i  Ves.  205;  and  Terran  v, 

case  of  Geary  v,  Sheridan,  8  Ves.  Jr.  Waite,  Dick.  782,  the  bills  were  dis- 

102,  it  is  stated  that  upon  a  default  at  missed  for  default  of  appearance  by 

the  hearing  the  party  takes  such  a  de-  the  plaintiff,  and  upon  his  application 

cree  as  he  thinks  he  can  sustain ;  but  without  unnecessary   delay  were    re- 

upon    a  bill  pro  confesso  the    court  stored  upon  payment  of  costs, 

pronounces  the  decree.     So  in  Carew  5.  /^er  Lumpkin,  J.,  in  Carters.  Tor- 

V.  Johnston,  2  Sch.  &  Lef.  292,  Lord  ranee,  11  Ga.  654. 

Redesdale  said:    A  decree  taken  ex  Delault  of  Defendimt.  —  In  Cunyne- 

parte  is  taken  at  the  peril  of  the  party  ham  v,  Cunyngham,  Ambl.  89,  Dick, 

who  obtains  it,  if  he  cannot  support  it  145,  Lord    Hardwicke  said   it    was  a 

by  his  pleadings  and  proofs;  it  is  not  question  on  which  side  the  greater  in- 

a  judgment  pronounced  by  the  court,  convenience  would  lie;  and  he  finally 

but  is  the  act  of  the  party  conceiving  opened  the  cause  in  tliat  case  on  pay- 

what  the  judgment  of  the  court  would  ment  of  cost  of  the  default  and  of  all 

be  if  the  other  party  had  appeared.  And  subsequent  proceedings,  notwithstand- 

in  Stubbs  v, ,  10  Ves.  Jr.  30,  it  was  ing  two  years  had  elapsed  after  the 

determined  that  the  evidence  is  not  to  decree  had  been  made  absolute,  on  ac- 
he entered  as  read  upon  a  decree  taken  count  of  the  defendant's  not  appearing 
by  default  at  the  hearing.     But  by  an  at  the  hearing. 

ordinance  of  Lord  Bacon   (Beames's  In  Fry   v.   Prosser,   Dick.    298,  the 

Orders  29),  where  no  counsel  appears  defendants  made  default  at  the  hearing 

for  the  defendant  at  the  hearing  and  and  suffered  the  decree  to  be  made  ab- 

the  process  appears  to  have  been  duly  solute  and  proceedings  to  be  had  be- 

served,  the  answer  of  such  defendant  fore  the  master.     The  Master  of  the 

is    to    be  read    in    court;   and   Lord  Rolls  ordered   the  cause  reheard  on 

Clarendon,  after  adopting  this  regula-  payment  of  costs,  if  the  decree  should 

tion,  ordered  that  if  the  court  on  the  be  varied  so  as  to  render  the  proceed- 

hearing  should  find  cause  to  decree  inp:s  before   the  master  useless.     It  is 

for  the  plaintiff,  yet  a  day  should  be  said,  however,  in  Robertson  v.  Miller, 
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States,  and  the  relief  granted  to  either  party .^ 

xn.  BxvDinov,  SaATrnre  An  Settldtg,  Sranve  Am  Svtxt, 
AVD  BnoLUOBVT — 1.  BenditioiL  (See  also  article  Decisions.)— ^. 
Generally — ^a  Jndidai  Aet. — In  equity,  no  order  or  decree,  except 
in  a  few  specified  cases,  provided  for  by  rule,  and  which  only 
relate  to  the  form  and  manner  of  proceeding,  can  ever  be  taken 
without  the  actual  direction  or  approval  of  the  court.* 

In  thA  Sngliih  GhaaMry  it  seems  that  the  chancellor,  after  the  hear- 
ing, pronounces  the  substance  of  his  decree  orally,'  minutes  of 
which  are  taken  down  by  the  registrar,  who  afterwards  draws  them 
out  into  the  form  of  a  decretal  order,  from  which  the  final  decree 
is  subsequently  drawn  up  for  enrollment  and  signed  by  the  chan* 
cellor.* 

In  flM  United  8totw  the  decree  is  not  usually  pronounced  orally,  or 
if  so,  no  minutes  of  it  are  officially  taken  down.^ 

3  N.  }.  Eq.  4^1,  that  "from  the  very  More  particularly,  that  a  final  decree 

brief    note  of  this  case  given  by  the  containing    special    provisions  could 

reporter  it  would  seem  that  the  pro-  not  be  entered  unless  the  same  was 

ceedings  were  not  finally  closed;  there  first  brought  to  the  attention  of  the 

does  not  appear  to  have  been  any  en-  court,    and    its    sanction    obtained." 

rollment."  See  also  Stahl  v.    Gotzenberger,   45 

1.  Opened  on  Andlofttlon  of  Plaintiff.  Wis.  125 ;  Raymond  v.  Smith,  i  Mete. 
— Gaskill  V,  Sine,  13  N.  T.  Eq.  130,  (Ky.)  65;  Hards  v.  Burton,  79  111. 
where  the  plaintiff's  bill  had  been  dis-  504;  Codwise  v..  Taylor,  4  Sneed 
missed,  his  solicitor  not  being  pres-  (Tenn.)  346. 

ent  at  the  hearing,  and  it  appearing        Must  Be  a  Judicial  Act. — A  decree 

that  his  counsel  had    submitted  the  which  showed  upon  its  face  that  it  was 

cause  to  the  court  under  a  misappre-  not  the  judicial  act  of  the  court,  but  that 

hension  that  an  answer  to  the  replica-  one  of  the  parties  was  allowed  vir- 

tion  had  been  filed.     See  also  Collins  tually  to  decide  the  case  in  his  own 

1'.  Taylor,  4  N.  J.  Eq.  163.  favor,  was  set  aside  on  a  bill  of  review 

Opened  on  Application  of  Defendant,  for    error   apparent.      Ensminger   i*. 

—Carter  v,  Torrance,  11  Ga.  654.  See  Powers,  108  U.  S.  292. 
also  Roberts  V.  Birgess,  aoN.  J.  Eq.139.        For  the  same  reason  a  decree  which 

2.  Beach  v.  Shaw,  4  Barb.  (N.  Y.)  was  expressly  rendered  in  pursuance 
288,  where  the  court  said:  "It  has  of  the  finding  of  the  jury  upon  an 
been  repeatedly  decided  where  parties  issue,  "  and  not  otherwise,"  was  held 
agree  to  refer  a  cause  pending  in  a  court  to  be  erroneous.  Guild  v,  Hull,  127 
of  law,  not  referable  under  uie  statute,  111.  523. 

and  that  judgment  may  be  entered  S.  Burch  r.  Scott,  i  Bland  (Md.)  112, 
upon  the  report  of  the  referees,  and  a  citing-  Kennedy  i*.  Daly,  i  Sch.  &  Lef. 
rule  of  reference  is  entered  to  that  ef-  355 ;  Giffard  v.  Hort,  i  Sch.  &  Lef.  396. 
feet,  that  ajudgment  entered  upon  the  4.  Barton,  Suit  in  Equity  (Am.  ed.) 
report  of  such  referees,  in  pursuance  of  139;  Burch  v,  Scott,  i  Bland  (Md.)  112. 
such  agreement,  is  regular  and  valid.  Decretal  Orders.  —  *'  That  decretal 
I  am  not  aware,  however,  that  this  order  which,  in  England,  always  pre- 
mie has  ever  been  applied  to  a  court  cedes  the  enrolled  or  final  decree  is 
of  equity.  I  have  always  supposed  never  made  here  and  is  unknown  to 
that  no  order  or  decree  in  chancery  our  practice.  But  in  England,  the 
could  be  regularly  entered  except  phrase  *  decretal  order '  is  often  ap- 
those  denominated  common  orders,  plied  to  various  other  orders  besides 
which  the  parties  may  have  entered  at  that  which  immediately  precedes  the 
their  peril  by  the  clerk  or  register,  decree ;  and  it  is  sometimes  applied  in 
such  as  orders  to  produce  witnesses,  the  same  sense  here."  Burch  z\  Scott, 
to  close  proofs,  and  the  like,  which  are  i  Bland  (Md.)  112. 
specially  provided  for  by  rules  of  6.  Burch  r^.  Scott,  i  Bland  (Md.)  X12. 
court,  without  the  order  of  the  court.  '*  Generally,  however,  in  this  coun* 
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b.  In  Vacation— (i)  By  Statute.— In  some  of  the  states  the 
statute  provides  either  generally  that  decrees  may  be  rendered 
in  vacation,^  or  that  such  decrees  may  be  rendered  in  vacation  by 
consent  of  the  parties.^ 

(2)  Without  Statutory  Authority — OonlUetIng  Deeidons. — ^There  is 
a  conflict  of  authority  as  to  the  validity  of  decrees  rendered  in 
vacation  without  statutory  authority  therefor.' 

By  OMiMnt. — Several  cases  hold  that  a  party  consenting  that  a 
decree  shall  be  rendered  in  vacation  is  estopped  to  deny  its 
regularity.* 

2.  Drafting  and  SetOing. — It  is  the  practice  for  the  solicitor  of 

trj,  if  the  presidi  ng  judge  does  not  hand  433;  Kirtley  V.Marshall  Silver  Min. 

down  a  written  memorandum  of  his  Co.,  4  Cou>.  zzi ;  Filler  v.  Cody»  4 

decision,  counsel  present  take  down  a  Colo.  109;  Francis  v.  Wells,  4  cTolo. 

memorandum  of  it  at  its  oral  delivery,  274 ;  Kinports  v.  Rawson,  29  w .  Va. 

and  forthwith  counsel  for  the  success-  4»7 ;  Gilmer  v.  Baker,  24  W.  Va.  72 ; 

ful  partj  prepares  the  decree,  which  is  Johnson   v.  Young,  11  W.  Va.  673; 

thereupon  submitted  to  counsel  of  the  Rollins   v.   Fisher,   17  W.   Va.    57S; 

adversary  for  approval  or  correction ;  Monroe   v,   Bartlett,  6  W.   Va.  441. 

if  the  opposing  counsel  disagree  as  to  See  also  Blair  v.  Reading,  99  111.  000; 

what  was  the  decision  of  the  court  in  Townsley  v.  Morehead,  9  Iowa  565 ; 

an  J  particular,  thej  submit  their  con-  McClure    v,    Owens,    21    Iowa    133; 

troversy  to  the  judge,  who,  after  exam-  Hodges  i'.   Ward,   i  Tex.  244;  Tall- 

ination  and     correction,     if    needed,  man  v.  Truesdell,  3  Wis.  443. 

passes  the  decree,  and  it  is  entered  by  See  also  article  Chambers  and  Va- 

the  clerk  on  the  minutes  of  the  court,  cation,  vol.  4,  p.  345. 

after  which  it  is  of  record.''    Barton,  During  the  T«nn  bnt  after  Continii- 

Suit  in  Equity  (Am.  ed.)    139.     See  anee. — ^That  a  decree  was  rendered  on 

also  Hughs  V.  Washington,  65  III.  245.  the  last  day  of  the  term  and  after  a 

As  to  the  control  of  the  court  over  general  order  of  continuance,  is  not 

its  decree  after  it  is  pronounced,  but  p^round  for  reversal  if  there  was  no  ob- 

before  it  has  been  filed  of  record,  see  jection  made  to  it;  and  it  will  be  pre- 

infra^  XIV.  2.  sumed   that  the  papers  were   in  the 

1.  Hook  V,  Richeson,  Z15  111.  431;  hands  of  the  court  before  the  order  of 
Olney  First  Nat.  Bank  v.  Cope,  3  111.  continuance  was  made,  and  that  the 
App.  203 ;  Owens  v,  Cfossett,  104  111.  order  was  not  intended  to  apply  to  the 
4&;  McClung  V.  McCIung,  39  Mich.  case.  Campbell  v,  Weakley,  7  B. 
55;  Pace  V.  Hcklin,  76  Va.  292.    See  Mon.  (Ky.)  22. 

article  Chambsrs    and   Vacation,  Becord  on  Appeal. — Where  a  decree  is 

vol.  4,  p.  344.  entitled  as  of  a  certain  term  of  court, 

2.  Ex  /.  Holding,  56  Ala.  458 ;  and  is  so  certified  in  the  record  on  ap- 
O'Hagen  v.  O'Hagen,  14  Iowa  204;  peal,  this  Is  conclusive  evidence  that 
McClure  v.  Owens,  21  Iowa  133;  the  decree  was  made  in  term  time  and 
Babcock  v.  Wolf,  70  Iowa  676.  See  not  in  vacation,  and  the  record  cannot 
also  Thompson  v,  Gouldixig,  5  Allen  be  impeached.  Mason  v,  Patterson, 
(Mass.)   81;    and    article  Chambsrs  74  111.  191. 

AND  Vacation,  vol.  4,  p.  346.  4.  Lewis  v.  Lewis,  Minor  (Ala.)  35; 

8.  That  a  case  which  has  been  heard,  St.  Marys  Bank  v,  St.  John,  25  Ala. 

may  be  held  under  advisement,  and  a  566;  Doggett  r.  Emerson,  i  Woodb. 

decree  rendered  therein  after  the  close  &  M.   (U.S.)   1.     See  also  Have  rque 

of  the  term,  see  Sturdevant  v,  Stan-  v,  Jackson  Water  Co.,  i  McAll.   (U. 

ton, 47  Conn.  579;  Dawson  v.  Scriven,  S.)  85;  Blair  v.  Reading,  99  111.  600; 

I    Hill    Eq.    (S.  Car.)    177;  Rose  v,  McDowell  v,  McDowell,  92  N.  Car. 

Woodruff,  4  Johns.  Ch.  (N.  Y.)  547.  227;   Sturges  v,  Knapp,  38  Vt.  540. 

That  a  court  has  no  jurisdiction  to  Contra^  Filley  v.  Cody,  4  Colo.  109; 

render  a  decree  in  vacation,  see  Ex  p,  Francis  v.  Wells,  4  Colo.  274;  Gilmer 

Branch,     63    Ala.    383;    McGan    v,  x\  Baker,  24  W.   Va.  72.    See  also 

O'Neil,  5  Colo.  58,  affirmed  in  5  Colo.  Johnson  v.  Young,  11  W.  Va.  673. 
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the  party  in  whose  favor  a  decree  is  pronounced  to  write  it  out  in 
due  form  and  submit  it  to  the  court  for  approval.^  The  other 
party  may  suggest  objections  and  modifications  desired  by  him,^ 
which  the  court  will  adopt  if  deemed  necessary  and  enter  the 
decree  as  thus  modified.^ 

3.  Signing  and  Entry. — The  court,  upon  examination  of  the  de- 
cree, and  correction  of  the  same  if  necessary,  signs  it,^  and  it  is 

1.  McGan  v.  O'Neil,  5  Colo.  433;  made,  minutes  for  the  decree  are  taken 

Shute  V.   Morlcy  Sewinp  Mach.  Co.,  down  by  the  registrar,  and  by  him  de- 

64  Fed.  Rep.  368;  Hubbell  v.  Lanken-  livered  to  the  several   parties  to  the 

au,    63    Fed,    Rep.    881 ;    Stevens  r.  suit.      The     minutes     being    settled, 

Coffeen,  39  111.  14J8;  and  Schneider  r.  which  is  done  by  the  counsel  of  the 

Seibert,  50  111.  285,  holding:  that  it  is  several   parties  attending  before   the 

not  the   duty  of  the  clerk    to    draw  registrar,  on  a  day  appointed  for  that 

decrees,  but  only  to  record  them  when  purpose,  the  decree  is  drawn  up  and 

drawn   by  counsel   and   approved  by  delivered  to  the  party  in  whose  favor 

the  chancellor.     See  also  Forquer  v,  it  is  made,  and  an  office  copy  of  it  is 

Forquer,    19    111.    68;     Campbell    i'.  taken  by  the  opposite  party.    After  tlie 

Crutcher,    3     Tenn.  Ch.  254;   Crow  decree  has  thus  been  submitted  to  the 

V.  Blythe,  3  Hayw.  (Tenn.)  243.  examination  of  counsel  on  both  sides. 

But  this  is  a  mere  matter  of  form,  a  day  is  fixed  for  passing  it,  when  all 

and  a  decree  prepared  by  defendant's  objections  to  it  are  heard  and  consid- 

solicitor    and    acquiesced    in  by  the  ered ;  and  if  the  registrar's  decision  is 

plaintiff's  solicitor  will  be  adopted  by  unsatisfactory  an  appeal  may  be  made 

the  court  if  it  conforms  to  the  decision  to  the  chancellor.     After  the  decree  is 

rendered.     Coleman    v,    Coleman,   2  settled  it  is  signed  by  the  registrar  and 

Pearson  (Pa.)  516.  entered,"  etc.    Porter  v,  Vaughan,  22 

Tbe  Decree  Is  Inchoate  and  subject  to  Vt.  269. 

be  changed  by  the  chancellor  in  its  2.  Thus   in  McClaskey  r.  Barr,  48 

essential   provisions  until  reduced  to  Fed.  Rep.  130,  after  decree  pronounced, 

form  approved  by  him,  and   filed  or  the  cause  again  came  before  the  court 

recorded.    McGan  z\  O'Neil,  5  Colo.  **  on  questions  arising  with  reference  to 

433.    See  infra,  XIV.  2.  Decree  Pro-  the   settling  of  the  decree,  a  draft  by 

nounced  hut  Not  Formally  Entered,  complainants'     counsel    having   been 

In  Massaohnfletta  it  is  provided  by  submitted,  and  also  a  written  state- 
rule  of  court  that  "  the  solicitor  of  the  ment  and  brief  on  behalf  of  the  de- 
party  in  whose  favor  a  decree  or  order  fendants,  *  •  *  suggesting  their  ob- 
is passed  shall  draw  the  same."  Thirty-  jections  and  certain  modifications 
eighth  Rule  of  Practice  in  Chancery,  desired  by  them.  " 
134  Mass.  575.  Bights  of  Defanlted  Defendant. — A 

bi  Mississippi  decrees  are  drawn  up  defendant  against  whom  the  bill  has 

by  counsel  and  submitted  to  the  chan-  been  taken  as  confessed,  has  a  right  to 

cellor  for  his  signature.     Sagory  v.  be  heard  upon  the  form  of  the  decree. 

Bayless,  13  Smed.  &  M.  (Miss.)  153.  See  supra,   IX.   6.   e.    Rights  of  De- 

In.  Yennont  **  the  decree  is  drawn  by  fendant  after  Default. 

the  solicitor    of  the   party   in  whose  8.  McClaskey  v,  Barr,  48  Fed.  Rep. 

favor  it  is  made,  he  certifying  to  its  139. 

correctness,  is  signed  by  the  chancel-  4.  Either   before    or    after    record, 

lor    without    examination,    upon   the  according  to  the  local  practice.     Mc- 

faith  of  the  solicitor's  certificate,  and  Gan  v.  O'Neil,  5    Colo,  58,   5  Colo, 

then  recorded.     The  writing  and  re-  433;   Cochran  v.  Couper,  2  Del.  Ch. 

cording  of  the  decree  is  wholly  an  <r*  27;    Rushing  r.  Thompson,   20  Fla. 

/rt^^tf  proceeding,  and  there  is  no  rule  583;    Sloan   v.   Cooper,   54   Ga.   486; 

requiring  it  to  be  shown  to  the  opposite  Hurd  r.  Goodrich,  59  111.  450;  Tracy 

party."  Porter  z'.  Vaughan,  22  Vt.  269,  r-.  Beeson,  47  Iowa  155;    Raymond  r. 

**£i  England   decrees  are   drawn  up  Smith,  i  Mete.  (Ky.)65;  Campbell  r. 

with  great  care  by  an  officer  of  the  Weakley,  7  B.  Mon.  (Ky.)  22;    State 

court,  as   a   part   of  his  official  duty.  f.  Jumel,  30  La.  Ann.  421;  Pfeltz  r. 

When  the  decision  of  the  chancellor  is  Pfeltz,  i  Md.  Ch.  455 ;  Burch  v.  Scott, 
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entered  by  the  clerk  on  the  minutes  of  the  court,  after  which  it  is 
of  record.^ 

4.  Enrollment. — By  the  Former  Engliih  Praotioe  a  decree  did  not, 
strictly  speaking,  become  a  record  of  the  court  until  it  had  been 
enrolled  on  parchment.* 

In  the  United  statei,  the  practice  of  technical  enrollment  has  never 
obtained,  and  a  decree  is  considered  as  enrolled  when  it  is  signed 
by  the  chancellor  and  filed  by  the  clerk,  and  the  term  has  elapsed* 
at  which  it  was  rendered,'  so  that  an  enrollment  of  a  final  decree 


I  Bland  (Md.)  112;    Smith  r.  Valen-  1.  Barton,  Suit  in  Kquity  (Am.  ed.) 

tine,  19  Minn.  452;  Sapory  z'.  Bayless,  139.     See  Crow  v.   Blythe,   3   Ilayw. 

13  Smed.  &  M.  (Miss.)  153;  IlilijerT'.  (Tenn.)    243;    Raymond   x\   Smith,  i 

Schenck,  15  N.  J.  Eq.  398;    Emery  r.  Mete.  (Ky.)  65;  Sagory  z\  Bayless,  13 

Downing,  13  N.  J.  Eq.  59;    Rochester  Smed.    &  M.   (Miss.)   153;   Porter  v. 

Bank  v.  Emerson,   10  Paige  (N.  Y.)  Vaughan,  22  Vt.  269;  Tracy  v,  Bee- 


359;  Dawson  r.  Scriven,  i  Hill  Eq. 
(S.  Car.)  177 ;  Fraker  v,  Brazelton,  12 
Lea  (Tenn.)  278;  Crow  v,  Blythe,  3 
Ilayw.  (Tenn.)  243;  Spencer  v.  Arm- 
strong, 12  Heisk.  (Tenn.)  707;  Porter 
f.  Vaughan,  22  Vt.  269;  Brown  v. 
Mead,  16  Vt.  148 ;  Witters  v.  Lawles, 
32  Fed.  Rep.  130. 

In  minols  it  is  not  essential  to  the 
validity  of  a  decree  properly  passed 
and  recorded  that  it  should  be  signed 


son,  47  Iowa  155 ;  Babcock  v.  Wolf,  70 
Iowa  676;  Stevens  r.  Coifeen,  39  111. 
148 ;  Hughs  I'.  Washington,  65  111.  245 ; 
Reily  v.  Burton,  71  Ind.  118. 

In  Campbell  v.  Weakley,  7  B.  Mon. 
(Ky.)  22,  the  court  said  that  **it  may 
be  a  question  whether  a  decree  noted 
on  the  minute  book  as  a  decree, 
though  signed  by  the  judges,  can 
be  regarded  as  a  decree  of  the  court, 
until   the   same   is  entered   at  length 


by  the  judge.     Agnew  r.  Lichten,  19    upon  the  order  book,  and  sanctioned 
111.  App.  79;  Dunning  r.  Dunning,  37     by  the  judge  by  his  signature,  as  a 


111.  306. 

The  practice  is  for  the  judge  to 
indorse  his  approval  upon  the  decree. 
Stevens  v.  CoflFeen,  39  111.  148.  See 
Hughs  r.  Washington,  65  III.  245; 
Schneider  t».  Seibert,  50  111.  284. 

In  Texas  it  was  held  not  necessary 


decree,  so  as  to  authorize  an  execution 
upon  it.*' 

In  Thompson  z\  Goulding,  5  Allen 
(Mass.)  81,  Bigelow,  C.  J.,  said:  **  It 
may  be  well  to  add,  in  order  to  avoid 
misapprehension,  that  no  decree  can 
be  said  to  be  entered  of  record  until  it 


that  a  decree  of  the   District  Court  is  formally  drawn  out  and  filed  by  the 

should   be  signed    by    the    presiding  clerk.     A  mere  order  for  a  decree,  be- 

judge.  Cannon  r.  Hemphill,  7  Tex.  184.  fore  it  is  extended  in  due  form  and  in 

Nnne  pro  Tunc  Bignature. — In  Spencer  apt  and  technical  language,  cannot  be 

V.  Armstrong,  12  Heisk.  (Tenn.)  707,  held  to  be  a  complete  record  of  the 

it  was  assigned  as  error  that  a  special  judgment  of  the  court.''    Quoted  and 

chancellor  rendered  a  decree  and  omit-  approved  in  Gilpatrick  t*.  Glidden,  82 

ted  to  sign  the  minutes  of  the  court  Me.  201. 


containing  the  decree.  It  was  held, 
however,  that  this  omission  was  cured 
by  the  subsequent  signing  of  the 
minutes  by  leave  of  the  presiding 
chancellor,  the  decree  on  its  face 
showing  that  it  was  rendered  by  the 


Entry  after  Death  of  Jndge. — If  the 

decree  is  not  actually  entered  until 
after  the  judge  dies  who  drew  it  up 
and  announced  it,  an  entry  of  it  may 
be  made  at  a  subsequent  term.  Dog- 
gett  T'.  Emerson,  i  Woodb.  &  M.  (U. 


special  chancellor,  and   it  appearing  S.)  i. 

that  his  signature  was  omitted  by  in-  2.  Daniell  Ch.  Pr.  (6th  ed.)  1018  et 

advertence.       See    also     Hillyer      r.  j«^.;  Hurd  r.  Goodrich,  59  111.  450. 

Schenck,  15  N.  J.  Eq.  398.  "  In  practice  the  enrollment  appears 

Wliere  a  Decree  has  been  Lost,    the  to  be    very   generally  omitted    until 

making  and  signing  it  by  the  judge  some   use   of  the  decree  as  a   record 


may  be  proved  by  the  clerk,  although 
the  testimony  of  the  judge  is  attaina- 
ble.  Smith  7'.  Valentine,  19  Minn.  452. 


renders    the    enrollment    necessary." 
Porter  r*.  Vaughan,  22  Vt.  269. 
8.  Ansley  v.  Robinson,  16  Ala.  793; 


1085 


Volume  V. 


&endition,  Drafting  and  Settling.  DECREES.  Enrollment. 

in  England,  and  an  adjournment  of  a  term  of  court  at  which  one 
may  have  been  rendered  in  this  country,  are  here  regarded  as 
synonymous  terms.^ 

Hurd  V.  Goodrich,  59  111.  450;  Lilly  r.  final  decree  or  petition  for  rehearing 

Shaw,    59  111     72;    Burch   v.  Scott,  i  presented   within  a  certain  time,  the 

Gill  &  J.  (Md.) 393,  I  Bland  (Md.)  112;  papers  and  proceeding;s  in  the  cause 

Tabler   v.    Castle,   12   Md.   144;   Wil-  should  be  attached  together  and  signed 

Hams  V,    Banks,    19  Md.    524;  In    re  and  then  filed  bj  the  register,  and  that 

Young's  Estate,  3  Md.  Ch.  461 ;  Pfeltz  this  should  be  deemed  an  enrollment 

V.  Pfeltz,  I  Md.  Ch.  455 ;  Nowland  r.  of  the  decree.     Hoffman  Ch.  Pr.   (ist 

Glenn,   2   Md.    Ch.    368;    Lovejoy  v.  ed.)    573.    See   Johnson  f.   Everett,  9 

Irelan,  19  Md.  56;  Clapp  v.  Thaxter,  Paige  (N.  Y.)  636;  Clapper  v.  House, 

7  Gray  (Mass.)  384;  Sagory   t».    Bay-  6    Paige  (N.   Y.)  149;  Minthome  r. 

less,  13  Smed.  &  M.  (Miss.)  153;  Crow  Tompkins,  2  Paige  (N.  Y.)  102. 

V.  Blythe,  3  Hayw.  (Tenn.)  243;  Bled-  "The    term    enrollment  is  not  ap- 

soe  V.  Carr,    10    Yerg.    (Tenn.)   57;  plicable  to  an  interlocutory  decree  or 

Fraker  v,   Brazelton,   12  Lea  (Tenn.)  order,  nor  to  any  but  a  final  decree." 

278;   Manion  v,  Fahy,  11  W.  Va.  482;  Jenkins  z'.Wild,  14  Wend.  (N.  Y.)  539. 

Whiting  r.  U.    S.  Bank,  13   Pet.  (U.  Though  a  decree  in  a  former  suit  to 

S.)  6;  Robinson  t/.  Rudkins,   28   Fed.  which     the    plaintiff    and    defendant 

Rep.    8 ;  Dexter  v.  Arnold,  5  Mason  were  parties  cannot  be  pleaded  in  bar 

(U.   S.)  303.  until  it  is  signed  and  enrolled,  it  may 

In  moblsftn,  "  what  shall  consti-  be  insisted  on  by  way  of  answer,  and 
tute  an  enrollment  of  a  decree  and  when  the  decree  in  the  former  suit  ap- 
proceedings  in  a  cause,  and  when  the  pears  on  the  face  of  the  bill  the  de- 
enrollment  shall  be  deemed  to  be  per-  fendant  may  demur.  Davoue  v.  Fan- 
fected,  is  regulated  by  ^§  6648,  6649,  ning,  4  Johns.  Ch.  (N.  Y.)  199.  See 
Howell's  Stat.  From  these  sections  it  also  Bates  t*.  Delavan,  5  Paige  (N.. 
is  clear  that  the  request  to  the  reg-  Y.)  299;  Lyon  v,  Tallmadge,  14 
ister  to  enroll  the  decree  [^r^ecipe  ior  Johns.  (N.  Y.)  501;  Goelet  r.  Lans- 
enrollment]  and  proceedings  does  mg,  6  Johns.  Ch.  (N.  Y.)  75;  Winans 
not  have  the  effect  of  enrollment.  It  v,  Dunham,  5  Wend.  (N.  Y.)  47. 
is  not  until  the  papers  are  attached  In  South  Carolina,  it  seems  that  the 
together,  and  the  required  certificate  of  Act  of  1840  required  enrollment  of 
the  register  under  the  seal  of  the  decrees,  at  least  in  order  to  secure  a 
court  annexed,  and  filed  in  his  office,  lien.  See  Warren  v.  Raymond,  12  S. 
that  the  decree  and  proceedings  are  Car.  27. 

deemed  to  be  enrolled."  Low  i'.  Mills,  In  TennoMoe,  the  13th  Rule  of  Prac- 

61  Mich.  41.     See  Mickle  r.  Maxfield,  tice  in  Chancery  (see  Gibson,  Suit  in 

42  Mich.    304;  Thayer   t'.  McGee,   20  Chancery,  p.  ^/bb)  provides  that  when- 

Mich.  195.  ever,  in  the  opinion  of  tlie  court  finally 

In  Ryerson  v,  Eldred,  18  Mich.  490,  determining  an  equity  cause, it  isneces- 

it  was   said   that  decrees   of  the   Su-  sary   and    proper    that    the    proceed- 

preme  Court  are  never  enrolled,  and  ings  should   be  enrolled,  such  court 

are    made    only    by  an   entry  on  the  shall,  upon  application  of  either  party, 

journals.  order   the  enrollment. 

In  New  Jeney,  section  51  of  the  Chan-  As  to  the  recording  of  proceedings 

eery  Act  provides  that  the  clerk  shall  in  equity  required  by  the  Act  of  1794., 

"enter  or  enroll  together,"  in  a  book  to  c.  i,  §  26,  see  Lucky  v.  Watkins,  8  Yerg. 

be  kept  for  that  purpose,  all  the  plead-  (Tenri.)  191. 

ings  and  proceedings,  except  in  cases  1.x Bledsoe  v.  Carr,  10  Yerg.  (Tenn.) 

of  dismissal  by  consent,  in  which  case  57.     See  also  the  cases  cited  in    the 

the  decree  shall  be  enrolled  only  upon  preceding  note. 

request.    Formerly,  where  there  was  a  Hence,  it   must  be  borne   in   mind 

dismissal  by  consent,  the  decree  was  to  that  the  English  cases  relating  to  the 

be   enrolled.     M.    S.    Williamson,  C.  correction,  modification,  or  rescission 

April,  1827,    cited   i    Stewart's   N.  J.  of  decrees  by  petition  or  motion,  or 

Dig.,  p.  437,  i  1 117.  by  bills  of  review,  and   the  effect  of 

In  New  York,   the  statute  provided  enrollment   of  the    decree    upon   the 

that  if  no  appeal  were  taken  from  a  power  of  the  court  in  that  behalf,  and 
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6.  When  a  Decree  Becomes  Operative. — In  some  jurisdictions  a 
decree  is  considered  as  made  and  entered  as  of  the  last  day  of 
the  term.^  In  others,  by  .statute  or  independent  practice,  it  be- 
comes operative  from  the  date  when  it  is  signed  or  approved  and 
entered.* 

the  forms  of  proceeding,  are  applicable  signed  hy  the  chancellor.     Chancery 

mutatis  mutandis  to  final  decrees  in  Act,  §  56. 

this  country   after    the  expiration  of  DeffemeUon  of  Reeorda  before  Entry 

the  term.     See  articles  Bills  op  Re-  of    Decree. — Where     the     chancellor, 

VIEW,  vol.  3,   p.   570,   and    Rehear-  after  a  hearing  of  the  evidence  on  file, 

iNGs;  and  infra,  this  title,  XIV.  3.  b.  announced  his  conclusions,  but  before 

After  the  Term.  any   decree  was   signed   or  filed   the 

1.  Goodall  T'.  Harris,  20  N.  H.  363,  records  and  all  the  pleadings  and 
where  the  court  said  :  **  In  this  respect  proofs  were  destroyed  by  fire,  and  the 
the  practice  in  Massachusetts  is  the  plaintiffs  had  supplied  the  pleadings, 
same  with  ours,  Herring  i*.  PoUey,  8  the  defendants  asked  to  have  the  final 
Mass.  119;  but  both  differ  from  that  decree  postponed  until  they  could 
of  the  courts  of  Westminster,  in  which  supply  the  evidence  on  which  it  was 
the  first  day  of  the  term  is  the  one  based,  which  motion  was  denied  and 
from  which  all  the  acts  of  the  term  the  court  rendered  a  final  decree 
date.  *  *  •  In  this  particular  there  against  the  defendants  from  his  recol- 
can  be  no  foundation  for  a  distinction  lection  of  the  destroyed  evidence ;  it 
between  a  judgment  and  a  decree,  or  was  held  that  the  court  erred,  and  that 
an  order,  nor  between  different  courts,  a  reasonable  time  should  have  l>een 
so  long  as  the  constitution  and  prac-  allowed  for  the  defendants  to  supply 
tice  of  the  different  courts  are  suffi-  the  evidence  before  the  passing  of  the 
ciently  alike  to  admit  readily  the  same  decree.  Hughs  r.  Washington,  65  111. 
rule   to   be   applied."    See  Clapp    v.  245. 

Thaxter,  7  Gray  (Mass.)  384.     Com-  Rel&tton  to  Filing  of  BlU.— A  decree 

pare  Thompson  r.  Goulding,  5  Allen  for  the  specific  performance  of  a  land 

(Mass.)  81.  contract  cannot  relate  back  to  the  date 

Where  a  decree  recites  the  term  at  of  filing  the  bill  for  the  purpose  of 

which     it    was     rendered,     no    more  bringing  trespass  against  the  lessee  of 

is    requisite   unless    some    act    is    to  a  de^ndant  who  holds  the  legal  title 

be   done   in  a  definite  time  from  the  and  actual  possession.     Goetchius  v. 

date  or  rendition  of  the  decree ;  and  Sanborn,  46  Mich.  330. 

then,  if  no  other  date  is  named,  such  From  Time  of  Pabllcatlon. — In  Lynch 

act  takes  date  from  the  last  day  of  the  v.  Rome  Gas  Light  Co.,  42  Barb.  (N. 

term.    Campbell  r.  Ayres,  6  Iowa  339.  Y.)  591,  it  was  held  that  a  decree  takes 

2.  McGan  v,  0*Neil,  5  Colo.  433 ;  effect  from  the  time  it  is  published  by 
Pollard  V,  American  Freehold  Land  the  court,  and  that  it  is  only  when  the 
Mortg.  Co.,  103  Ala.  289;  Dawson  t».  decree  provides  for  the  recovery  of 
Scriven,  i  Hill  Eq.  (S.  Car.)  177;  money  that  it  is  required  to  be  dock - 
Grant  v.  Schmidt,  22  Minn.  i;  eted,  in  order  to  give  it  effect  as  a  lien 
Thompson  v,  Goulding,  5  Allen  upon  real  estate,  or  to  authorize  fur- 
(Mass.)  81;  Pace  v.  Ficklin,  76  Va.  ther  proceedings  thereon.  Morgan, 
292;  (rilpatrick  v,  Glidden,  82  Me.  J.,  said:  **  The  final  decree  of  a 
201 ;  Hughs  v.  Washington,  65  111.  court  of  equity  formerly  took  effect 
245 ;  Russell  v,  Sargent,  7  111.  App.  98,  when  it  was  made  and  declared  by  the 
holding  that  a  decree  is  inoperative  court,  and  the  record,  when  made  up, 
until  it  has  received  the  file  mark  of  was  only  evidence  of  the  decree, 
the  clerk.  See  Buck  xk  Holt,  74  Iowa  and  simply  proved  it,  without  adding 
294;  Nowell  7'.  Smith,  3  Litt.  (Ky.)  anything  to  its  force  or  effect ;  except 
470;  Witters  v.  Sowles,  32  Fed.  Rep.  in  those  cases  where  the  statute  re- 
130;  Doggett  V,  Emerson,  i  Woodb.  quired  it  to  be  enrolled  as  preliminary 
&  M.  (U.  S.)  I ;  Goelet  v.  Lansing,  6  to  some  further  action  which  was  to 
Johns.  Ch.  (N.  Y.)  75;  Withers  xk  be  taken  upon  the  basis  of  the  decree, 
Carter,  4  Gratt.  (Va.)  407.  and  which  was   only  authorized  after 

In  New  Jersey,    a  decree    becomes  enrollment.  And  it  was  not  even  neces- 

operative  from   tfie   time   when   it   is  sary   to   enroll    it   as  a  matter  of  evi- 
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XTTT.  FOBM  07  DE0BEB8— 1.  Different  Parts  Enumerated— Date 
and  Title — The  Sororal  Parti. — Decrees  in  general  consist  of  three  and 
sometimes  of  four  parts:  i,  The  date  and  title;  2,  the  recitals; 
3,  the  declaratory  part,  which  when  made  use  of  generally  pre- 
cedes the  ordering  part ;  4,  the  ordering  part.* 

The  Date  and  Title. — The  decree  commences  with  a  recital  of  the 
day  of  the  month  and  year  when  it  was  pronounced,^  and  the 
names  of  the  several  parties  to  the  cause,  who  should  have  the 
same  titles  in  the  decree  as  they  have  in  the  bill.' 

8.  The  Bedtalfl. — in  England,  according  to  the  ancient  practice  in 
chancery,  the  decree  recited  the  substance  of  the  pleadings  in 
the  case  and  the  evidence  contained  in  the  depositions.^ 

In  the  Vnited  Matea,  while  such  recitals,  especially  of  the  evidence, 
are   usually  regarded   as  wholly  unnecessary  and   superfluous  ^ 

dence.     Bates  v.  Delavan,  5  Paige  (N.  Iowa  294,  where  a  question  arose  as  to 

Y.)  303 ;  Winans  v,  Dunliam,  5  Wend,  the  time  for  appeal. 

(N.  Y.)  47;    Fort  V,  Burch,   6  Barb.  8.  Daniell  Ch.  Pr.  (ist  ed.)  654. 

(N.  Y.)6o."  In  Campbell  r.  Ajres,  6  Iowa  339, 

A  Mere  Order  for  &  Decree  does  not  it  was  held  that  where  the  parties  are 

constitute  a  final  decree  until  the  de-  shown  in  the  title  of  a  cause,  stated  in 

cree  is  drawn  and  approved    in  due  the  manner  usual  in  all  records,  it  is 

form  and   in  language   that  gives  cor-  not  necessary  to  repeat  them  in  the 

rect  expression   to  the   judgment  of  body  of  the  decree.     See  infra,  XVI. 

the    court.     Gilpatrick    v.     Glidden,  2.  In  Respect  of  Parties. 

8a  Me.  201.  4.  Daniell  Cn.  Pr.  (ist  ed.)  654. 

A  Memoraadiim  entered  in  the  court  Where  a  decree  was  rendered  which 

docket    "demurrer    overruled *'    was  did  not  recite  the  facts  upon  which  it 

held  not  to  be  a  decree  so  as  to  sup-  was    founded,    or    which    the    court 

port  an  assignment  of  error.     Park  v.  considered   as    proved,  it    was    error 

Lide,  90  Ala.  246.     For  similar  cases  apparent  on  the  face  of  the  decree, 

see  Evans  v.  Hinds,  I  McMuU.  (S.  Car.)  Brend  v,  Brend,  i   Vem.  213;   Bon- 

490;    Fairbanks    v.     Amoskeag   Nat.  ham  v,  Newcomb,  i  Vem.  215. 

Bank,   32    Fed.    Rep.    572;    U.    S.  v.  In  Broad  v.  Broad,  2  Ch.  Cas.  161, 

Gomez,    i  Wall.  (U.  S.)  690;  Herrick  Lord  North  declared  and  was  clearly 

V.  Cutcheon,  55  Fed.  Rep.  6;  Hubbell  of  opinion  that  it  was  not  enough  to 

V,  Lankenau,  63  Fed.  Rep.  881.  say  "on  reading  tlie  proofs  it  is  de- 

1.  Daniell  Ch.  Pr.  (ist  ed.)  653,  654.  creed,"  but  **  on  reading  the  proofs  it 

2.  Daniel!  Ch.  Pr.  (ist  ed.)  654.  appeared   thus  and    thus,    and    it  is, 
But  see  Campbell  v,  Ayres,  6  Iowa  therefore,  decreed." 

339,  holding  that  it  is  ordinarily  suffi-  5.  Whiting  v.  U.  S.  Bank,  13  Pet. 

cient  to  recite  the  term  in  which  it  is  (U.  S.)  6;  Clapp  v.  Thaxter,  7  Gray 

rendered.  (Mass.)  38^.;  Mason  v.  Daly,  117  Mass. 

Where  it  is  of  any  importance  to  403;  Tomlinson  v,  McKaig,  5  Gill 
either  party,  the  date  or  caption  of  (Md.)  256;  Cook  v.  Hancock,  20  Tex. 
the  decree  should  correspond  with  the  2 ;  Saunders  v.  Smith,  3  Ga.  121 ;  Dous- 
time  of  its  actual  entry.  Barclay  v.  man  v.  Hooe,  3  Wis.  466.  Camp- 
Brown,  7  Paige  (N.  Y.)  245.  But  if  bell  v.  Ayres,  6  Iowa  339,  where 
the  party  who  is  entitled  to  draw  it  up  the  court  said:  "There  is  no  doubt 
enters  it  as  of  the  time  when  the  that  it  would  be  a  better  and  more 
decision  was  pronounced,  he  cannot  satisfactory  practice  if  the  judgments, 
afterwards  object  that  it  was  not  and  especially  the  decrees  in  equity,  of 
actually  entered  at  that  time.  Whit-  our  courts,  were  entered  more  fully, 
ney  v.  Belden,  4  Paige  (N.  Y.)  140.  showing  all  that    is   requisite  to  give 

CtondnslTeneaa  of  Recital. — The  date  jurisdiction,  and  the  facts  found  to  exist, 

of  rendition  as  recited  in  the  decree  upon  which  the  decree  is  based;  but 

cannot  be  controverted  -by  the  certifi-  we  cannot  say  that  it  has  been  peremp- 

cate  of  the  clerk.    Buck  v.  Holt,  74  torily  required  in  the  past  judicial  his- 
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yet  they  are  sometimes  permitted  and  approved.^ 

3.  The  Dedaratory  Part. — Where  the  suit  seeks  a  declaration  of 
the  rights  of  the  parties,  the  ordering  part  of  the  decree  should 
be  prefaced  by  such  a  declaration.^  This,  however,  is  not  abso- 
lutely necessary,  and  the  omission  of  it  will  not  invalidate  the 

torj  of    the    state    and    territory  of  It  was  said  in  Putnam  v.  Day,  22 

Iowa."     Kilroy  v.  Mitchell,  2  Wash.  Wall.  (U.  S.)  67,  that  the  decree  "may 

407 ;  Judge  V.  Booge,  47  Mo.  544 ;  Jor-  proceed  to  state  conclusions  of  fact  as 

dan  V,  Buschmeyer,  97  Mo.  94 ;  Quar-  well  as  of  law,  and  often  does  so  for 

rier  v.  Carter,  4  Hen.  &  M.  ( Va. )  242 ;  the  purpose  of  rendering  the  judgment 

Linsey   v.  McGannon,  9  W.  Va.  154.  of  the  court  more  clear  and  specific," 

See  also  Winchester  r.  Winchester,  i  See  also  McClaskej  v.  Barr,  48  Fed. 

Head  (Tenn.)  494;  Hoffman  Ch.  Pr.  Rep.  130. 

(ist  ed.)  550.  In  Maasaeliiiietts,   *Mf  it  is  intended 

**  The  usual  form  of  a  decree  is :  that  the  final  decree  shall  serve  as  a 
'  This  cause  came  on  this  day  to  be  record  of  the  case,  proper  recitals  of 
heard,  upon  the  papers  heretofore  previous  proceedings  may  be  inserted 
read,'  etc.  Certainly  it  is  not  error  to  therein."  Rules  of  Practice  in  Chan- 
specify  what  papers  were  read,  if  the  eery,  104  Mass.  575. 
court  prefers  that  style  instead  of  the  In  nunois,  while  it  is  necessary  that 
shorter  form ;  and  it  the  court  deems  the  evidence  in  a  chancery  cause — ex- 
proper  to  consider  the  whole  record  cept  in  proceedings  under  the  mechan- 
of  its  former  proceedings  in  the  cause  ic's  lien  law,  and  in  cases  where  the 
before  entering  its  decree,  I  cannot  bill  is  taken  as  confessed — shall  be  pre- 
see  the  impropriety  in  stating  the  fact  served  in  the  record,  yet  it  is  not 
in  the  decree,  but  it  is  right  and  absolutely  essential  that  the  facts  shall 
proper."  Linsey  v.  McGannon,  9  W.  be  embodied  in  the  decree  if  they  ap- 
Va.  154.  pear  in   other    parts    of  the    record. 

Foracloanre  Deorae. — As  to  the  neces-  Bonnell  v.   Lewis,  3    111.  App.   283 ; 

sity  of  a  finding  of  the  fact  of  indebt-  Seymour  f.  Edwards,  31  111.  App.  50. 

edness  and  of  the  amount  due   in  a  But  **  even  in  such  case  it  is  much  the 

decree  of  foreclosure,  see  Chicago,  etc. ,  safer  and  better  practice  to  incorporate 

R.  Co.  V.  Fosdick,  106  U.  S.  47 ;  Clark  them    in    the    decree."     Bonnell    t'. 

V.  Reyburn,  8  Wall.  (U.  S.)  318.  Lewis,  3  111.  App.  283. 

Findings    of   Fact    are    required    in  2.  Daniell   Ch.    Pr.    (ist  ed.)  667; 

some  jurisdictions.     See  article  Find-  Jenour  v,  Jenour,  10  Ves.  Jr.  568. 

INGS.  *' The  court  frequently  prefaces    its 

Beoltali  of  CkmaenI  in  consent  de-  decrees  by  declarations  of  matters  of 

crees.      See  supra,   V.   3.   Recital  of  fact,   or   of  the  rights  of  the  parties. 

Consent.  and  then   proceeds  to  decree  the  con- 

Baeltals  of  Ihio  Borrlca  of  Process. —  sequent  relief.    Thus,    in  decrees  to 

See,T«/ra,  IX.  3.  a,  (2)  Due  Service  of  execute  the  trusts  of  wills  relating  to 

Process  Necessary,  real  estate,   the  court  often  declares 

1.  In  tlio  Federal  Conrts,  Equity  Rule  the  will  to  be  well  proved,  and  that 

86    provides    that    **  In    drawing     up  the  same  ought  to  be  established  and 

decrees  and  orders  neither  the  bill  nor  the  trusts  thereof  performed ;   and  so 

answer,  nor  other  pleadings,  nor  any  where  the    court    gives  effect  to    an 

part   thereof,   nor   the   report  of  any  agreement,  or  an  equitable  mortgage, 

master,  nor  any  other  prior  proceed-  or  construes  a   will    or  other  instru- 

ing,  shall  be  recited  or  stated  in  the  ment,  or  sets  an  instrument  aside,  and 

decree  or  order;   but  the  decree  and  in  other  cases. 

order    shall    begin,  in    substance,   as  *'  And  where  a  party  establishes  his 

follows:    'This  cause    came  on  to  be  right  to    property,   the    direction   to 

heard  (or  to  be  further  heard,  as  the  transfer  it  to  him  is  often  prefaced  by 

case   may  be)   at  this  term  and  was  a  declaration  of  his  title.     Jenour  v, 

argued  by  counsel ;  and  thereupon,  on  Jenour,  10  Ves.  Jr.  568. 

consideration  thereof,  it  was  ordered,  **  The  practice  as  to  declaring  rights 

adjudged    and    decreed    as    follows :  and  determining  questions,  not  only  as 

vix,' "  between  the  plaintiff  and  defendant,  but 
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decree*^  Sometimes  the  court  directs  an  insertion  in  the  decree 
of  the  reasons  for  making  the  declaration,  and  of  the  grounds 
upon  which  it  proceeds  in  making  it.*  This,  however,  is  not  fre- 
quently done,*  though  the  utility  of  the  practice  has  been  recog- 
nized,' and  it  seems  that  as  a  declaration  of  the  rights  of  the 
parties  is  the  act  of  the  court,^  it  ought  not  to  be  introduced 
where  the  decree  is  taken  by  the  plaintiff  upon  the  defendant*s 
making  default  at  the  hearing.* 

4.  The  Ordering  Part. — The  ordering  or  mandatory  part  of  the 
decree  is    that    which   contains  the  specific  directions  of   the 

as  between  codefendants,  and  also  be-  nor  would  the  court  construe  a  mere 

tween  plaintiff  or  defendant  and  other  legal  devise  at  the  request  of  some  of 

persons  whom  it  is  desirable  to  bind  the  parties,  where  some  of  them  were 

once  for  all  bj  the  judgment  in  the  infants,  Webb  v,  B3mg,  8  De  G.  M.  & 

action,  has  been    materially  altered  G.  633  (and  see  Walmsley  v.  Foxhall, 

under  the  new  procedure.    Jud.   Act  i  De  G.  J.  &  S.  451,  where  persons 

1873,  4  24  (7) ;  Ord.  1875,  XVI.  17,  18,  affected    by    a    declaration  of    future 

XXII.  5,  6,  7;  see  Treleven  v.  Bray,  i  rights  in  remainder  were  held  entitled 

Ch.  Div.  176;  Harry  t'.  Davey,   2  Ch.  to  appeal  when  the  remainder  fell  in 

Div.  721.  five  years  afterwards) ;  nor  merely  de- 

**  Formerly  the  court  would  not  de-  clanng    a    legal    right,     Birkenhead 

cide    rights     between    codefendants.  Docks  v.   Laird,  4  De  G.  M.  &  G. 

Thomas  V.  Lloyd,  25  Beav.  620;  except  732."      Seton  on  Decrees    (4th  ed.) 

where  necessary  in  order  to  determine  19,  ao. 

the  right  of  the  plaintiff,  or  unless  the  1.  Daniell  Ch.  Pr.  (ist  ed.)  667. 

evidence  was  clear  and  the  case  ripe  2.  Daniell    Ch.   Pr.    (ist    ed.)  667r 

for  decision.     Jolly  v.   Arbuthnot,  4  citifi^  Gordon  v.  Gordon,  3  Swanst. 

De  G.  &  J.  245;  Gresley  v.  Mousley,  4  478;  Maynard  v.  Moseley,  3  Swanst. 

De  G.  &  J.  99;  Cottingham  v.  Shrews-  653;  Onions  v.  Tyrer,  i  P.  Wms.  343; 

bury,  3  Ha.  627.  Gibson  r.  Kinven,  i  Vern.  67,  note; 

**  Formerly  it  was  not  the  practice  of  Bx.  p.  Ilchester,  7  Ves.  Jr.  373.     See 

the  court  in  ordinary  suits  to  make  a  also  Willard  v,  Magoon,  30  Mich.  273 

declaration  of  right,  except  as  intro-  8.  **  He  does  not  e^enerally  announce 

ductory  to  relief  which  it  proceeded  the   conclusions  of   law  as  does  the 

to  administer;  but  by  the  13  &  14  Vict.,  common-law  judge  in  his  charge  to 

c.  35,  §  14,  the  court  was  empowered,  on  the    jury."      Apple    v,    Ganong,    47 

a  special  case  being  stated  for  its  opin-  Miss.  196. 

ion,  to  make  such  a  declaration  of  it  4.  Bax  v.  Whitbread,  16  Ves.  Jr.  24; 

without  administering  any  consequent  Gordon  v.   Gordon,   3    Swanst.  478; 

relief;  and  by  the  15  &  10  Vict.,  c.  86,  Atty.-Gen.  v.  Clapham,  4  De  G.  M.  & 

^  50,  the  court  may  in  any  suit  *make  G.  607;  Austin  v,  Austin,  11  Jur.    N. 

binding  declarations  of  right,  without  S.  536. 

granting  consequential  relief.'      This  Such   recitals   *'  must  not  be  arg^- 

section  is  still  in  force.     Cox  v.  Bar-  mentative,  but  should  only  state  the 

ker,  W.  N.  (76)  210.  propositions  or  conclusions  of  law  and 

**  Yet  neither  under  the  15  &  16  Vict.,  fact  which  are  necessary  to  show  the 

c-  86,  \  50,  nor  otherwise,  had  the  court  reason  and  meaning  of  the  decree  (see 

power  to  make  a  declaration  of  right,  a  precedent  for  this  purpose  in  the  de- 

unless  it  could  if  necessary  act  on  it  cree  in  2  Sch.   &   Lef.  455)*   though 

by  granting  consequent  relief.     Rooke  Lord  Alvanley  said,  in  7  Ves.  373,  that 

V.  Kensington,  2  K.  &  J.  753;  Bristow  it  was  very  uncommon  to  express  in 

V,   Whitmore,    Joh.    96;    Jackson    v,  the  decree  the  reasons  for  it.*'     Dey 

Turnley,  i    Drew.  617.     Neither  can  v.  Dunham,  2  Johns.  Ch.  (N.  Y.)  182. 

the  court  make  declarations  of  future  6.  See  supra^  XII.  i.  Rendition. 

rights,  Langdale  v,  Briggs,  4  W.   R.  6.  Daniell    Ch.   Pr.    (ist    ed.)   668j 

703;  nor  as  to  rights  of  parties  in  a  CfVf»^Jenning8t;.Simpson,i  Keen.  404. 

contingency  which  has  not  happened,  See  supra^  XI.  2.  Defanlt  on  Part  oj 

Dowling  V,  Dowling,  L.  R.  i  Ch.  612;  Defendant ^  note. 
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court  upon  the  matter  before  it  for  adjudication.^ 

These  directions  must,  it  is  obvious,  depend  upon  the  nature  of 
the  particular  case  which  is  the  subject  of  the  decree.^ 

Where  the  decree  is  merely  interlocutory,  and  directs  an  issue, 
or  a  case  at  law,  or  an  inquiry  to  be  made,  or  account  to  be  taken 
by  a  master,  it  usually  contains  a  reservation  of  the  further  mat- 
ters to  be  decided,  and  generally,  also,  of  the  costs  of  the  suit,  till 
after  the  event  of  the  issue  or  case  or  of  the  inquiry  or  account 
shall  be  known.^  And  in  a  final  decree,  the  court  may,  in  a 
proper  case,  reserve  and  protect  the  rights  of  persons  interested, 
who  are  not  parties  to  the  suit.* 

ZIV.  AxEHDXEKT,  MoDiFicATiov  AHD  Vacatiov— 1.  Interlooutory 
Orders  and  Decrees — Interloentory  Orden. — It  is  well  settled  that  inter- 
locutory orders  adjudicating  no  question  raised  by  the  pleadings 
may  be  amended  or  vacated  at  any  time  before  the  case  is  disposed 
of  by  final  decree.* 

1.  DanieU  Ch.  Pr.  (ist  ed.)  668.  the    original    technical  terms  "  it  is 

Forma — Expression  of  Opinion . — Al-  considered,"  provided  the  entry  clearly 

though  the  word  ^'considered,"  used  in  shows  the  actual  rendition  of  a  decree, 

connection  with  other  proper  words,  Johnson  v.  Miller,  55  111.  App.  168. 

may  be  sufficient  to  give  an  entry  the  See  also  Ware  v,  Pennington,  15  Ark. 

force  and  effect  of  a  formal  decree,  as  226. 

that  it  is  ^'considered"  by  the  court  that  In  Massackuset is,  decrees  must  be 
the  plaintiff  recover,  or  have  relief  as  in  substance  as  follows :  *'  This  cause 
prayed  for,  etc.,  yet  an  entry  that  came  on  to  be  heard  (or  to  be  further 
**  upon  consideration,  the  court  is  of  heard,  as  the  fact  may  be)  at  this  term, 
opinion  that  the  complainant  is  en-  and  was  argued  by  counsel ;  and  there- 
titled  to  make"  a  certain  defense,  not  upon,  upon  consideration  thereof,  it 
followed  by  words  decreeing  relief,  is  ordered  adjudged  and  decreed," 
but  referring  it  to  a  master  to  state  an  etc.  Rules  of  Practice  in  Chancery, 
account,  was  held  not  to  be  such  a  104  Mass.  575. 

final  decree  as  would  support  an  ap-  In  lie  Federal  Courts,  the  form  is 
peal.    Thompson    v.    Maddux  (Ala.,  prescribed  by  Equity  Rule  86. 
1895),  16  So.  Rep.  885.  a.  See  supra,  IV.  Nature  and  Ex- 
Affirmance  in  Appellate  Court. — An  tent  of  Relief. 
entry  of  judgment  in  the  following  8.  DanieU  Ch.  Pr.  (ist  ed.)  667. 
words,  viz. :  **  This  cause  coming  on  to  4.  Buck  v.  Webb,  7  Colo.  213. 
be  heard  in  the  honorable  the  Supreme  6.  Barth  v,  Rosenfeld,  36  Md.  604, 
Court  of  Tennessee  this  day,  upon  the  an  order  requiring  money  to  be  paid 
reading  of  the  record  and  argument  into  court,  enjoining  the  defendants 
of  counsel,  and  it  appearing  satisfac-  from  further  proceedings  at  law,  and 
tory  to  the  court  that  in  the  record  requiring    them    to    interplead    and 
and  proceedings  had   in  this    cause,  answer. 

there  is  no  error,  it  is  therefore  or-  Ryon  v.  Thomas,  104  Ind.  59,  where 
dered,  adjudged  and  decreed  that  the  a  receiver,  previous  to  a  final  settle- 
decree  in  the  chancery  court  be  in  all  ment,  was,  by  mistake,  ordered  to  pay 
things  affirmed,'*  etc.,  was  presumed,  out  more  money  than  had  or  would 
in  an  action  upon  the  decree  in  Mis-  come  into  his  hands, 
flissippi,  to  be  a  proper  decree  of  Campbell  v.  Powers,  139  111.  128, 
affirmance.  Barringer  v,  Boyd,  27  holding  that  an  order  sustaining  a 
xVlis3.  473.  demurrer  may  be  modified  at  a  subse- 

Decree for  Payment  of  Money . — ^As  to  quent  term, 

the  form  of  these  decrees,  the  modem  Dabbs  v.  Dabbs,  27  Ala.  646,  and 

rule  is  that  the  terms  "  decreed,"  "re-  Cook  t».   Bay,  4   How.    (Miss.)    485, 

solved,"  "ordered,"  "judgment   ren-  orders  directing  issues  out  of  chan- 

dered,"  etc.,  are  fully  equivalent  to  eery,  the  last  case  holding  that  they 

5  Encyc.  PI.  &  Pr.~(jO  10-11  Volume  Y* 


Amandinent  and  YMatioii.  DECREES,  Interlooutory  Ordan  and  Beenat. 

intariooatory  Detreet  which  settle  rights  of  the  parties  may  be  cor- 
rected, modified,  or  set  aside  at  any  time  during  the  term  of  the 
court  at  which  they  are  pronounced,^  and  in  some  jurisdictions, 
notablv  in  the  federal  courts,  they  are  subject  to  the  absolute  con- 
trol of  the  court  until  the  case  is  disposed  of  by  final  decree,* 

may  be  rescinded  without  the  request  Bent,  59  Cal.  saa ;  Burch  v.  Scott,  i 

or  motion  of  either  party.     Waring  Bland  TMd.)  112.     See  also  Mayo  v, 

V,  Turton,  44  Md.  535;  Cook  v.  Bay,  Harding,  3  Tenn.  Ch.  237;  and  m/ra, 

4  How.  (Miss.)  485;  Davis  v,  Roberts,  XIV.  3.  a. 

I  Smed.  &  M.  Ch.  (Miss.)  545;  Kim-  V^oaaaUF    for  RaHMrtiig.^In   Rej- 

ball  V,  Alcorn,  45  Miss.  145;  Ashe  v.  bold  v.  Jefferson,  i  Harr.   (Del.)  401, 

Moore,    2    Murph.    (N.    Car.)     383;  a  bill  for  an  account  between  partners, 

Roberts  v.  Cocke,  i  Rand.  (Va.)  121 ;  it    was  intimated,   but    not  decided. 

Com.  V,  Beaumarchais,  3  Call  (Va.)  that  an  interlocutory   decree   to  ac- 

123.    See  also   Topp   v.  Pollard,  24  count  could  not  be  changed  or  varied 

Miss.   682 ;   Miller  v.   Justice,  86  N.  without  the  formality  of  a  rehearing. 

Car.  26;  and  article  Orders.  On  the  point  that  a  rehearing  is  nee- 

'*  Such  orders,  when  ascertained  to  essary,  see  Hop  Bitters  Mig.  Co.  v. 

be    erroneous    or   an  impediment  to  Warner,  28  Fed.  Rep.  577. 

further  rightful  proceedings,  may  and  2.  Hays  v.  May,  i  J.  J.  Marsh.  (Ky.) 

ought  to  be  amended,  modified,  or  set  497,  where  the  court  said  :  **  If  laymg 

aside,  as  the  right  of  the  case  requires,  down  a  principle  merely,  by  which  the 

either  upon  direct  and  summary  pro-  cause  should  be  ultimately  disposed  of, 

ceedings  instituted  for  that  purpose  rendered  decrees   final    in  every  in- 

or  by  the  court  upon  its  own  motion."  stance,  half  the  interlocutory  decrees 

Ryon  V,  Thomas,  104  Ind.  63.  in  our  courts  would  be  converted  into 

Oompensatton  of  Bee«l^ar,   4to. — An  final  sentences." 

order  ascertaining  and  declaring  the  <*  Certain  it  is  that  a  court  of  chan- 

compensation  of  a  receiver  appointed  eery  has  a  right  to  alter  an  interlocu- 

in  the  cause,  and  of  his  solicitor,  and  tory  decree  at  any  time  before  a  final 

directing  its  taxation  as  costs  against  decision  thereon,   and   without  being 

the  plaintiff  in  the  suit,  '*  is  completely  requested  by    either  party.     And,  in 

within  the  control  of  the  chancellor,  estimation  of  law,  the  parties  are  in 

and   if  erroneous  he  can,  and  would  court  until  the  suit  is  finaUy  disposed 

doubtless,   on  a   proper    application,  of."    Calk  f;.  Stribling,  i  Bibb  (Ky.) 

rescind  or  modify  it  at  any  time  be-  122. 

fore  the  final  disposition  of  the  cause."  In  Worth  v.  Gray,  6  Jones  Eq.  (N. 

State    v,    Alabama,   etc.,   R.  Co.,  54  Car.)  4,  the  court  said  that  **  the  or- 

Ala.  139.  ders  and  decrees  of  a  court  of  equity 

WlMM  iba  Order  Is  alhiUlty  the  court  •  *  •  may  be  moulded  and  shaped 

may  properly  change  or  set  it  aside  during  the  pendency   of  the  suit,  to 

at    any    time    before    the    case     is  meet  the  exigence  of  each  particular 

closed.  case."    See  also  Gerrish  v.  Black,  109 

Union  Nat.  Bank  v,  Doane,   140  111.  Mass.  474 ;  Gibson  v,  Crehore,  5  Pick. 

193,  an  order  providing  for  the  dis-  (Mass.)  146;  Park  v.  Johnson,  7  Allen 

tribution  of  the  assets  01  an  insolvent  (Mass.)    378;   Pingree    v.   Coflin,   12 

entered  before  the  expiration  of  the  Gray    (Mass.)    289;   Warren  t».  Wil- 

time  required  by  law.  Hams,  25  Mo.  App.  22;  Miller  r.  Jus- 

Dlaregarded    wHea    Brronaotts. — An  tice,  86  N.  Car.  26;  Bdney  v.  Edney, 

erroneous  interlocutory  order  should  81  N.  Car.  i ;  Kelley  v.  »tanbery,  13 

be  disregarded  in  making  a  final  de-  Ohio  408 ;  Reeves  v.  Keystone  Bridge 

cree.     Newport,  etc.,  Bridge  Co.  v,  Co.,  11   Phila.    (Pa.)  498;   Wright  r. 

Douglass,  12  Bush  (Ky.)  670.  Strother,    76    Va.    857;    Roberts    v. 

Ortfera  Taking  the  BUI  as  OonfliWMd. —  Cocke,  i  Rand,  f  Va. )  121 ;  Moran  v. 

See  sufra^  X.  Hagerman,  64  Fed.  Rep.  499. 

1.  Banks  v.  Anderson,  2  Hen.  ft  M.  The  Leading  Oaae  in  which  this  doc- 

(Va.)  20;  Hyman  v.  Smith,  10  W.  Va.  trine  is  asserted  is  Foumiquet  v,  Per- 

298;  Henderson  v,  Carbondale  Coal,  kins,  16  How.  (U.  S.)82,  reaffirming' 

etc.,    Co.,    140  U.   3.   25;   Bixby  v,  the  doctrine  laid   down  in  Perkins  v. 
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and  accordingly  they  may  be  disregarded,  altered,  or  reversed 

Fourniquet,  6  How.   (U.  S)    206,    a  subject  the  parties  to  the  expense  and 

former  appeal  in  the  same  case.     See  delaj  of  numerous  appeals.'' 
the  next  note,  in  which  both  cases  are        In  Conrta  of  Last  Resort. — In  Com.  v. 

cited.  Beatunarchais,  3  Call  (Va.)  132,  an  in- 

ApplicatloBS  of  tlM  Bnlo. — In  Deick-  terlocutory  decree  entered  at  one  term 

hart  V.  Rutgers,  45  Mo.  132,  suit  was  of  the  court  of  appeals  was  set  aside  at 

brought  to  set  aside  the  forfeiture  of  a  subsequent  term.  "  It  would  seem 

certain  leases,  and  for  an  account  of  the  strange  indeed,"  said  the  court,  '*  that 

rents,  profits,  etc.      The  court  made  a  when  we  are  constituted  to  correct  the 

decree  entitling  plaintiff  to  redeem  the  errors  of  other  courts,  we  should  not 

premises  on  payment  to  the  defendant  have  power  to  set  right  our  own  mis- 

of  an  amount  to  be  ascertained  by  a  takes  in  the  course  of  proceedings  in  a 

referee,  and  ordered  an  account  to  be  cause  yet  depending.''    See  also  Iowa 

taken  for  that  purpose.     It  was  held  v,  Illinois,  151  U.  S.  33ft. 
that  the  decree  was  interlocutory  and        Abusa  of  Maorotion — In  Mhsissippi\ 

subject  to  the  control  of  the  court  so  while  an   interlocutory  decree   made 

long  as  the  case  properly  remained  in  the  progress  of  a  cause  is,  until  the 

upon  its  docket  awaiting  final  action,  final  hearing,  or  until  the  confirmation 

and  that  it  had  power  at  a  subsequent  of  the  report  taken  under  it,  always 

term  to  make  an  order  vacating  the  within  the  control  of  the  court  which 

decree ;    and    further    that    affidavits  renders  it,  an^  may  be  set  aside  by  it, 

showing  the  decree  to  have  been  made  yet  this  must  be  done  in  the  exercise  of 

without  notice,  trial  or  consent  showed  a  soiwd  legal  discretion.  Where,  there- 

a  case  calling  for  the  exercise  of  that  fore,  a  decree  to  account  was  rendered 

power.  in  June,  1840,  by  the  Superior  Court  of 

In  Thompson  v,   Peebles,  6  Dana  Chancery,  and  in  January,  1841,  the  ac- 

(Ky.)  391,  the  court  made  a  decree  count  was  stated  with  the  proofs  upon 

directing  the  defendants  to  convey,  on  which  it  was  founded,  and  no  excep- 

or  prior  to  the  first  day  of  the  next  tions  were  filed,  or  order  of  confirms- 

term,  the  deed  to  be  acknowledged  tion  made,  or  other  steps  taken  until 

and  produced  in  court  at  the    final  December,  1^5,  when,  on  motion,  the 

hearing,    the    question  of   costs  and  chancellor  set  aside  the  interlocutory 

other  matters  being  reserved  until  that  decree  rendered  in  1840,  without  any 

time ;  and  it  was  held  that  this  was  not  petition  filed,  proof  exhibited,  ground 

a  final  decree  settling  the  rights  of  the  laid,  reason  assigned,  excuse  offered, 

parties,  but  interlocutory  only,  and  it  or  cause  of  any  kind  shown,  and  with- 

was  set  aside  four  years  after  its  orig-  out  any  error  being  manifest  upon  the 

inal  entry.  face  of  the  decree,  or  the  report  under 

In  Templeman  v.  Steptoe,  i  Munf.  it,  it  was  held  that  the  setting  aside  uf 

( Va.)  339,  it  was  held   that  a  decree  the  interlocutory  decree  was  erroneous 

dismissing  the  bill  as  to  the  personal  and  without  legal  warrant.   Hunter  t\ 

estate,  and  determining  the  rights  of  Carmichael,  la  Smed.  &  M.   (Miss.) 

the  parties  as  to  tlie  real  estate,  and  736. 

directing  an  account  to  be  taken,  was       Im  Alabama,  *'  *  the  test  of  the  finality 

not  final  in  any  respect  between  the  of    a    decree  *    •  •  is  not    whether 

parties  retained  in  court,  and  was  sub-  the  cause  is  still  in  progress  in  the 

ject  to  revision  in  every  part  at  any  court    of    chancery,  awaiting  further 

time  before  final  decree.  This  case  was  proceedings,  which  may  be  necessary 

followed  in  Miller  v.  Cook,  77  Va.  819,  to  entitle  the  parties  to  the  full  posses- 

and  cited  in  Ryan  v,  McLeod,  3a  Gratt.  sion  and  enjoyment  of  the  rights  it  has 

(Va.)  367,   where  it  was  noted    that  been  declared  they  have,  but  whether 

the  case  was  decided  under  a  statute  a  decree  has  been  rendered  settling 

which  allowed  a  right  of  appeal  only  those  rights.'   Jones  v,  Wilson,  54  Ala. 

from  final  decrees.    "The  theory  of  50;    Broughton  v.  Wimberly,  65  Ala. 

these  statutes,"  said  the  court,  *^was  549;  McLemore  v.  Nuckolls,  37  Ala. 

that  the  court  might,  upon  more  ma-  66a.     But  a  decree  may  be  partly  final 

ture  reflection,  correct  any  errors  into  and  partly  interlocutory.     Malone  %>, 

which  it  had  fallen  in  the  progress  of  Marriott,  64  Ala.  486.     If  it  settle  all 

the  cause,  and  it  was  better  to  afford  the  equities  between  the  parties  it  is  to 

it  an  opportunity  of  doing  this  than  to  that  extent  final.     If  it  is  necessary  to 
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when  the  case  comes  on  for  final  hearing.^ 

In  other  jurisdictions,  an  interiocutory  decree,  which /r^  tanto 
completely  settles  the  rights  of  the  parties,  is  regarded  as  final  in 

take  an  account,  or  other  proceedings  Upon  appeal  from  this  decree  it  was 
must  be  had  to  carrjr  it  into  effect,  to  held  to  be  interlocutory  and  not  final, 
this  last  named  extent  it  is  interlocu-  and  the  appeal  was  dismissed  for  want 
tory,  and  may  be  moulded,  modified,  of  jurisdiction,  and  the  cause  remanded 
or  altered  by  the  chancellor,  as  any  generally  for  further  proceedings.  In 
other  interlocutory  decree  may  be.  the  course  of  its  opinion,  written  by 
The  principles  of  relief  cannot  be  Taney,  C.  J.,  the  court  said:  **Itisthe 
altered,  for  they  are  final.  Directions  common  and  ordinary  interlocutory 
for  carrying  the  decree  into  effect  may  order  or  decree  passed  by  courts  of 
bemodified,  for  they  are  interlocutory."  chancery  in  cases  of  this  kind,  and  is 
Cochran  t».  Miller,  74  Ala.  50,  where  absolutely  necessary  to  prepare  the 
it  is  also  pointed  out  that  under  the  case  for  a  final  hearing  and  final  de- 
chancery  system  in  Alabama  "there  cree  wherever  the  complainant  is  en- 
may  be  two  final  decrees  in  one  and  titled  to  a  partition  of  property  or  an 
the  same  cause,  and  there  may  be  and  account.  For  the  principles  upon 
frequently  are  two  appeals  tlierefrom.*'  which  an  account  is  to  be  stated  by 
See  also  Mead  v.  Christian,  50  Ala.  561.  the  master,  or  a  partition  made,  can- 
In  LonlBiana,  a  preparatory  decree,  not  be  prescribed  by  the  court,  until 
prescribing  the  manner  of  proceeding  it  first  determines  the  rights  of  the 
deemed  necessary  by  the  court  to  parties  by  an  interlocutory  ordef  or 
arrive  at  a  final  decision,  does  not  have  decree ;  and  the  case  cannot  proceed 
the  force  of  res  adjudicata  and  remains  to  final  hearing  without  it.  And  the 
under  the  control  of  the  court,  subject  appellant  is  not  injured  by  denying 
to  its  revision,  until  a  final  decision,  him  an  appeal  in  this  stage  of  the  pro- 
Thompson  T'.  Mylne,  4  La.  Ann.  206.  ceedings;  because  these  interlocutory 
1.  '*  In  all  cases  where  the  decree  is  orders  and  decrees  remain  under  the 
interlocutory  the  whole  merits  of  the  control  of  the  Circuit  Court  and  sub- 
cause  are  before  the  court  for  consid-  ject  to  their  revision  until  the  master's 
eration,  and  it  is  their  duty  to  render  report  comes  in  and  is  finally  acted 
such  final  decree  as  equity  and  good  upon  by  the  court,  and  the  whole  of 
conscience,  from  a  view  of  the  whole  the  matters  in  controversy  between 
case,  may  require."  Kelley  t'.  Stan-  the  parties  disposed  of  by  a  final  de- 
bery,  13  Ohio  408.  In  that  case  it  was  cree."  Upon  resumption  of  the  pro- 
held  that  a  decree  finding  the  general  ceedings  in  the  court  below  the  master 
equities  and  retaining  the  cause  for  a  took  up  the  reference  and  made  a  re- 
reference,  feigned  issue,  or  considera-  port  awarding  a  large  sum  of  money 
tion  to  ascertain  some  matter  of  fact  and  a  large  amount  of  land  to  the 
or  law,  although  final  in  Ohio  for  the  plaintiffs.  Exceptions  were  taken  to 
purpose  of  appeal,  was  interlocutory  the  report  on  both  sides.  In  the  mean- 
so  far  as  to  be  open  to  subsequent  time  the  merits  of  the  dispute  had 
modification  or  to  be  set  aside  as  the  been  passed  upon  by  the  Supreme 
nature  of  the  case  might  require.  Court  in  a  branch  of  the  same  case, 
THe  Leading  Case. — In  Perkins  v.  Fourniquet  v.  Perkins,  7  How.  (U. 
Fourniquet,  6  How.  (U.  S.)  206,  a  S.)  160,  and  at  the  argument  of  tlie 
bill  for  an  account  of  community  exceptions  the  Circuit  Court  recon- 
property,  the  Circuit  Court  had  de-  sidered  the  opinion  it  had  expressed 
creed  that  the  plaintiffs  were  entitled  on  the  merits  in  the  interlocutory  or- 
to  a  certain  portion  of  the  property,  der;  and,  believing  that  opinion  to  be 
and  referred  the  matter  to  a  master  to  incorrect,  dismissed  the  plaintiffs 
take  and  report  an  account  of  it,  and  bill.  Upon  appeal  from  the  decree  of 
prescribed  fully  and  with  proper  pre-  dismissal  it  was  held  in  Fourniquet  t*. 
cision  the  principles  and  manner  in  Perkins,  16  How.  (U.  S.)  85,  that  the 
which  the  lands  were  to  be  divided,  dismissal  of  the  bill  was  correct  on  the 
and  the  accounts  taken  and  concluded,  merits,  and  touching  another  conten- 
but  reseri'ing  all  other  matters  in  con-  tion  of  the  appellant,  Taney,  C.  J., 
troversy  between  the  parties  until  the  said  :  **  The  counsel  for  the  appellants, 
coming  in    of  the     master's    report,  however,  objects  to  the  decree  of  dis- 
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the  sense  that  it  cannot  be  disturbed  by  the  court  after  the  term 
at  which  it  was  rendered.^ 

missal,  because  it  was  made  at  the  174;  State  Bank  v.  Bilbrej,  3  Baxt. 
argument  upoi}  the  exceptions  to  the  (Tenn.)  10.  This  confusion  has  grown 
master's  report,  and  is  contrary  to  the  out  of  the  fact  that  by  various  grada- 
opinion  on  the  merits  expressed  by  tions,  interlocutory  decrees  approach 
the  court  in  its  interlocutory  order,  final  decrees,  until  the  line  of  distinc- 
But  this  objection  cannot  be  main-  tion  becomes  imperceptible.  2  Daniell 
(ained.  The  case  was  at  final  hearing  Ch.  Pr.  986,  note.  Our  cases  may  all 
at  the  argument  upon  the  exceptions ;  be  reconciled  with  themselves  and  with 
and  all  of  the  previous  interlocutory  the  text-books  by  observing  the  dis- 
orders in  relation  to  the  merits  were  tinction  •  •  *  between  the  two  kinds 
open  for  revision,  and  under  the  con-  of  interlocutory  decrees ;  the  kind  that 
trol  of  the  court.  This  court  so  de-  adjudicates  no  question  raised  by  the 
cided  when  the  former  appeal  *  ♦  *  pleadings  and  settles  no  rights,  being 
was  dismissed  for  want  of  jurisdiction,  subject  to  alteration  or  vacation  at  a 
And  if  the  court  below,  upon  further  subsequent  term  or  at  the  final  hear- 
reflection  or  examination,  changed  its  ing ;  and  all  other  interlocutory  orders 
opinion,  after  passing  the  order,  or  and  decrees  being  final  in  their  nature 
found  that  it  was  in  conflict  with  the  and  not  subject  to  be  changed  at  a 
decision  of  this  court,  it  was  its  duty  subsequent  term,  thus  conforming  to 
to  correct  the  error."  the  maxim    of  Bacon:  Sententia  in- 

In   connection   with  the    foregoing  terlocutoria  revocari  potest ydefinitiva 

cases  see  Forgay  t*.   Conrad,  6  How.  non   potest.     But,    after    all,     if    the 

(U.S.)  201.  Fourniquet  t;.  Perkins,  16  chancellor's  final  decree  be  right,  it 

How.  (U.  S.)  82,  wsis/ol/owedin  Steam  will  be  affirmed  by  the  Supreme  Court 

Stone-Cutter    Co.    v,    Sheldons,     21  regardless  of  his  errors  in  overruling 

Fed.    Rep.   875,   and    American   Dia-  interlocutory     decrees.       Morris     i\ 

mond   Drill   Co.   v.    Sullivan    Mach.  Richardson,  11   Humph.  (Tenn.)  389; 

Co.,   21    Fed.    Rep.  74,   suits  for  in-  State  Bank  v.  Bilbrey,  3  Baxt.  (Tenn.) 

fringement  of   a    patent;    Clark    v.  11." 

Blair,   14  Fed.   Rep.  812;   Henry  v.  Meek  v.  Mathis,  i   Heisk.  (Tenn.) 

Travelers*  Ins.  Co.,  34  Fed.  Rep.  258;  534,  cited  in  the  foregoing  quotation, 

and  Thompson  v.  White,  76  Cal.  381.  was  approved  in  Barton  v.  Turley,  11 

See   also    Miller    v.    Cook,    77    Va.  Lea  (Tenn.)  600,  where  the  court  said: 

806.  **  It  is  not  that  the  decree  must  be  final 

1.  Tenneesee. — The  Tennessee  cases  in  any  sense  in  order  to  be  beyond  the 
are  cited  and  the  general  doctrine  on  power  of  change  by  the  chancellor 
the  subject  commented  on  by  Chan-  after  the  term  at  which  it  was  rendered, 
cellor  Gibson  in  his  "Suits  in  Chan-  but  that,  being  a  complete  decree  set- 
eery,"  ^  553,  note,  where  the  learned  tling  rights,  it  could  not  for  this  cause 
author  says:  "There  is  some  confu-  be  disturbed  by  the  chancellor.  In 
sion  in  our  reports,  and  some  conflict  other  words,  he  could  not  reverse  his 
between  them  and  the  text-books,  in  own  decree  at  a  subsequent  term." 
regard  to  the  power  of  a  court  to  See  also  Myer  v.  James,  4  Lea  (Tenn. ) 
change  an  interlocutory  decree  at  a  370.  Compare  Craig  z\  Buchanan,  i 
subsequent  term.  The  general  rule  Verg.  (Tenn.)  141. 
is  that  a  decretal  or  interlocutory  Texas. — In  Cannon  v.  Hemphill,  7 
order  may,  on  final  hearing,  be  al-  Tex.  196,  the  court  referred  to  Perkins 
tered,  modified,  or  vacated.  2  Daniel!  v.  Fourniquet,  6  How.  (U'.  S.)  206,  cited 
Ch.  Pr.  1371,  note.  Our  Supreme  in  the  last  note — together  with 
Court,  however,  has  frequently  held  Fourniquet  v.  Perkins,i6  How.  (U.  S.) 
exactly  the  reverse.  Johnston  i'.  82,  in  which  it  was  reaffirmed,  but  sub- 
Hanner,  2  Lea  (Tenn.)  10;  Meek  v.  sequently  to  the  decision  in  the  Texas 
Mathis,  I  Heisk.  (Tenn.)  536.  There  case — and  commented  thereon  as  fol- 
are  also  decisions  in  accordance  with  lows:  "As  a  matter  of  convenience, 
the  genera]  rule.  Morris  t'.  Richard-  where  no  appeal  is  allowed  from  in- 
son,  II  Humph.  (Tenn.)  389.  See  also  terlocutory  orders  or  judgments,  all 
Franklin  v.  Franklin,  2  Swan  (Tenn.)  the  matters  in  dispute  should  be  dis- 
535;  Shaw  V.  Patterson,  2  Tenn.  Ch.  posed  of  below  before  an  appeal  is 
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After  AftfiftiiMe  Ml  il^pttd,  an  illtelitKrUtot;^  Attttft  become^  tdhclu- 
sive  and  binding  on  the  chancellor,  and  it  is  iMtnaterikl  wh^her  it 
was  beyond  his  control  before  the  appeal,  or  subject  to  his  revision 
on  the  genf^ral  hearing  t>f  on  ft  petition  for  rehe&ring.^ 

OoaMit  (M«n  4ikd  DMeti.  —An  ihterldcutofy  order  or  decree  entei^ 
by  consent  cannot  be  modified  otherwise  than  by  the  consent  of 
both  parties,  except  upon  petition  or  motion  in  the  cavse,  speci- 
fying imposition,  fraud,  or  such  other  g^und  as  would  be 
sufficient  to  set  aside  a  final  decree.* 

After  the  close  of  the  term  it  seems  that  it  cannot  be  let  ftstde 
by  any  proceedings  In  the  cause  excrept  by  c&ftsefit,  ev«n  whei«  it 
was  entered  by  mistake  or  by  the  fraud  bf  one  df  the  parties.* 

2.  Deeree  Pronoimoed  bat  Ifot  t'ormaliy  fiatw^— Where  the  court 
pronounces  his  decision  orally  or  in  writing,  it  is  comf^letcly  utider 
his  control  until  the  final  detrefe  has  been  filed  fdr  rfccdftl,  or 
recorded,  and  prior  to  that  time  he  may  alter,  amend,  or  even  dis- 
regard all  that  he  has  declared  in  his  oral  announcement  or 
minutes* 

takea,  in  order  that,  bj  a  single  dec!-  further  directions  or  final  decree,  than 

sion,  the   whole   controversy  may  be  to  decree  the  relief  adjudged  on  the 

terminated.      But,   with    great  defer-  interlocutory  decree  for  the  amounts 

ence  to  the  tribunal  in  which  these  de-  or  upon  the  facts  settled  by  the  mas- 

cisions  were  made,  it  seems  to  me  that  ter's    report    thus     confirmed.       The 

it  might  admit  of  doubt,  at  least  upon  merits  of  the  case  determined  by  the 

principle,  if  not  upon  authority,  wheth-  interlocutory  decree  cannot  be  again 

er   at   a   subsequent  term  the  Circuit  gone  into.     Morris  v.  Taylor,  23  N.  J. 

Court  could  reverse  and  vacate  its  de-  Eq.  131. 

cree  of  a  former  term  in  so  far  as  it  ad-  1.  Keybold   x\    Jeftersoa,    i    Harr. 

judged  the  respective  rights  of  the  pat-  (Del.)  401;  Jameson  v.  Moseley,  4  T. 

ties  to  specific  shares  of  the  property.  B.  Mon.  (Ky.)4i5;  KeiHietiyT%  Mere- 

And  whatever  may  be  the  character  of  dith,  4  T.  B.  Mon.  (K.y.)  411. 

such  decrees  when  considered  with  ref-  3.  Edney  v.  Edney,  81   N.  Car.  i. 

erence   to  the  question  solely  of  their  See  also  infra^  XIV.  3.  ^.  (7).    Doss 

susceptibility  of  appeal,  yet,  if  they  be  v.  Tyack,  14  How.  (U.  S.)  297. 

not  further  acted  upon  and  no  appeal  is  S.  Armstrong  v,  Wilson,  19  W.  Va. 

taken,  they  must  be  considered,  for  the  loS,  where  it  was  held  that  ah  original 

purposeof  putting  an  end  to  litigation,  bill  is  proper  and  necessary  to  annul 

as  sufficient   to  secure  the  parties  in  such   consent  decree,   whether    it  be 

their  rights  as  adjudicated,  and  would  final    or    interlocutory.      Manion    v. 

in  this  aspect  be  final  and  conclusive;  t'ahy,  11  W.  Va.  482. 

and  this  is  especially  the  case  in  our  4.  McGan   v.  0*Ne!l,  5  Colo.  433; 

practice,  in  which  equity  causes  may  be  Cochran  v.   Couper,  2   jDel.  Ch.  27; 

submitted  to  a  jury,   and  judgments  Hughs  v.    Washington,   65    111.   245; 

such  as  the  one  under  discussion  may  Deere  v.  Kelson,  73  towa  186;  Burch 

be  entered  on  their  finding.  *  *  ♦  Nor  v.    Scott,  i  Bland  (Md.)  112;  Gibson 

should  such  decrees  be  controlled  or  v.  Crehore,  5  Pick.  (Mass.)  146;  Ab- 

revised,  unless  upon  appeal  or  writ  of  bott  v.  Fagg,    i  Heisk.  ^Tenn.)  742; 

error.'*  Witters  v.  Sowles,  32  Fed.  Rep.   130. 

In  Haw  JeneFt  when  the  merits  of  the  See  also  Lawrence  v.  Cornell,  4  Johhs. 

cause  have  been  determined  in  the  in-  Ch.    (N.  Y.)  545^  Gerrish  v.   Black, 

terloctttory  decree  and  the  reference  109  Mass.  474;  Sagory  v,  BiBiyless,  \% 

is    to    compute    amounts  due,   or  to  Smed.  &  M.  <Miss.)    ^53;  S^teV^ns  v, 

settle  facts,  and  the  mastei-*8  report  is  Coffeen,  39  111.  148;  Dog'gett  v.  Bftier- 

conArmed     upon     exceptions    taken,  son,  i  Woodb.  &  M.  (U.  S.)   1 ;  Rbb- 

nothing  further  is  to  be  done  upon  the  ertson  v.  MaCllh,  4  MayA'.  (Tehh.)  53; 

cause  being  moved,  when  set  down  for  Ansley  v.  Robinsoh,  16  A!a.  7^3* 
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S.  PtEolPeerew  a.  During  the  Term— in  General.— All  decrees, 
however  final  and  conclusive  in  their  character,  are  under  the  con- 
trol of  the  court  which  pronounces  them  during  the  term  at  which 
they  arc  rendered  or  entered  of  record,  and  they  may  then  be  set 
aside,  vacated,  modified,  or  annulled  by  that  court,^  or  at  a  subse- 

**  The  decree  is  inchoate  until  it  is  tion  cannot  issue  upon  it."  Clapp  v. 
approyed  by  the  chancellor  and  filed  Thaxter,  7  Gray  (Mass.)  384. 
for  record,  or  shall  be  recorded,  which  Kabaazliif  Naoei8ar7.-'*Siich  changes, 
answers  to  the  passing  and  entering  however,  after  the  opinion  and  de- 
it,  in  the  English  court.  The  mere  cree  have  been  formed  and  commu- 
oral  announcement  of  the  chancellor  nicated  to  the  parties,  wpuld  be  alto- 
of  h!e  decision  and  the  grounds  upon  gether  destructiTe  of  judicial  consist- 
which  it  is  based,  or  the  reducing  them  encr  and  firmness,  as  well  as  public 
to  writing,  is  no  more  than  the  min-  policy,  unlese  made  upon  good  and  ur- 
utes  taken  in  the  English  practice,  gent  cause  on  a  full  rehearing  by  both 
The  whole  matter  is  completely  under  parties.  ♦  •  •  To  justtfy  an  alteration 
the  control  of  the  cliancellor  until  the  *  •  *  in  an  opinion  once  pronounced 
final  decree  has  been  filed  or  recorded,  or  \n  a  decree  once  nuide,  but  not 
Until  that  time,  he  may  alter,  amend,  entered,  there  must  be  shown  some 
change,  or  even  disregard  all  that  he  obvious  mistake  of  law,  or  some  ob- 
had  said  in  his  minutes ;  and  if,  upon  vious  •  mistake  of  fact ;  or  some  new 
further  reflection,  he  became  satis-  matter  since  discovered,entirelychang- 
fied  his  conclusions  were  wrong,  it  Ingthe  n^ounds  of  the  former  opin- 
would  be  his  duty  to  reverse  his  an-  ion  and  decree.  Indeed,  there  must 
nouncement  and  to  decree  as  he  was  be  something  tantamount  to  what 
convinced  the  equities  of  the  case  re-  would  justify  a  new  trial."  Doggett 
quired ;  or  if,  upon  further  reflection,  v.  Emerson,  1  Woodb.  &  M.  ( U.  S.)  i. 
he  should  doubt  the  correctness  of  Seealso  McCloskey  v.  DuBois,9  Fed. 
his  conclusion,  he  has  the  undoubted  Rep.  38;  Collins  Co.  v.  Goes,  8  Fed. 
right  to  order  a  rehearing  on  his  own  Rep.  517;  Adair  v,  Thayer,  7  Fed. 
motion    at   any   time  before  he  has  Rep.  930. 

passed  the  decree  and  it  has  been  filed  Arfumeat   of    Votlon. — Whether    a 

for  record,  or  has  been  spread  upon  party  shall  be  permitted  to  argue  a 

the  record."      Hughs  v,  Washington,  point  on  a  motion  to  rectify  the  min- 

65  111.  249.  utes,  depends  on  the  discretion  of  the 

*•  While  in  this  case  the  chancellor  court,  but  leave  will  always  be  given 

had  announced  the  decree,  still  none  where  an  argument  is  proper  or  nec- 

had  been  entered  and  signed.    It  was  essary.    Gibson  v,  Crehore,  5  Pick, 

still  in  the  breast  of  the  court,  and  (Mass.)  i^. 

there  was  nothing  of  binding  force  in  1.  Hawkins  v.  Tat>er,  47    111.  459; 

any  sense  upon  the  chancellor  or  the  Thruston  v.  Devecmon,  30  Md.  210; 

parties.     If  the  chancellor  had  died  or  Kelley    v,    Stanhery,    13    Ohio  408; 

resigned  before  the  enrollment  of  the  Smith  v.  Lurry,  Cooke  (Tenn.)  190; 

decree,  the  case  would  have  remained  Timmons    v.   Garrison,    4    Humph, 

on  the  docket  for  trial."    Fraker  v.  (Tenn.)    148;    Moore    v.    Watson,  4 

Braselton,  12  Lea  (Tenn.)  280.     Com-  Coldw.  (Tenn.)64;  Robertson  v.  Mac- 

pare  Doggett  v.  Emerson,  i  Woodb.  lin,  4  Hayw.  (Tenn.)  53;  Bronson  v, 

&  M.  (U.  S.)  I,  where  it  was  held  that  Schulten,   104  U.  S.  410;   Barrell  v, 

if  a  judge  announces  his  decision  and  Tilton,  119  U.  S.  637;   Henderson  v. 

dies  before  it  is  entered,  the  decision  Carbondale  Coal,  etc.,  Co.,  140  U.  S. 

may  afterwards  be  altered  by  another  35 ;  Doss  v.  Tyack,  14  How.  (U.  "S.) 

judge  holding  the  court.  313,  where  the  court  vacated  a  decree 

m  BnglaiiA,  **  the  enrolled  decree  is  dismissing  the  bill.     See  also  Sturde- 

the  definitive  sentence  of  the  court.  Be-  vant  v.  Stanton^  47  Conn.  579;  Mound 

fore  enrollment  Ae  decree,  though  in  City  Mut.   L.  Ins.  Co.  v.  Hamilton,  3 

its  nature  it  may  be  a  final  decree,  is  Tenn.  Ch.  228;  Gronfier  v,  Mintnm,  5 

treated  as  interlocutory;  it  does  not  Cal.  492;  Nowland  v.  Glenn,  2  Md. 

become  strictly  a  record;  it  cannot  be  Ch.  368;   Burch    v.    Scott,    i    Bhmd 

pleaded  in  bar  to  another  suit;  execu-  (Md.)  112;  Wylie  v.  Coxe,  14  How. 
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quent  term,  upon  a  motion  made  during  the  term  at  which  they 

(U.  S.)  i;  Brockett  v.  Brockett,  2  haps,  had  notice  been  given  to  defend- 
How.  (U.  S.)338;  Sagory  V.  Bajless,  ants,  but  as  the  amendment  allowed 
13  Smed.  &  M.  (Miss.)  153.  The  same  was  in  their  favor  lessening  the  amount 
rule  applies  to  judgments  at  law.  See  of  the  decree,  they  were  in  no  manner 
article  Judgments.  prejudiced  by  the  action  of  the  court, 
'*  Even  though  the  decree  had  been  and  there  is  no  just  ground  for  com 
entered  and  signed,  the  court  not  hav-  plaint  on  that  score." 
ing  adjourned,  it  was  still  under  the  On  Motion  or  Rolieartng  or  BupiOe- 
control  of  the  court,  subject  to  his  mental BiU,  etc. — **  A  final  decree  regu- 
revision,  correction  or  entire  change  larly  obtained  and  enrolled  cannot  be 
m  every  particular."  Fraker  v.  Bra-  opened  or  altered  in  this  court,  but  on  a 
zelton,  12  Lea  (Tenn.)  381.  bill  of  review;  and  if  not  enrolled  but 
The  Rule  Applied. — The  court  having  regularly  obtained  and  entered  on  the 
granted  a  rehearing  and  then  affirpied  minutes  it  can  be  corrected  only  on  a 
the  former  decree  may,  during  the  rehearing.  Bennett  r.  Winter,  2  Johns, 
term  at  which  the  affirmance  was  Ch.  (N.  Y.)  205.  And  in  the  latter  case 
ordered,  alter  tlie  decree.  Lockheart  the  court  will  not,  on  motion,  entertain 
V,  Trabue,  2  Bibb  (Ky.)  249.  an  application  to  vary  it,  unless  by  con- 
In  Crawford  v,  Osmun,  90  Mich.  77,  sent  of  all  parties,  or  in  respect  of 
after  the  appellate  court  had  modified  matters  which  are  quite  of  course,  as 
the  decree  of  the  court  below,  it  was  in  case  of  a  clear  mistake  in  the  coun- 
made  to  appear  on  motion  that  .a  mis-  sePs  drawing  it  up,  Rogers  v.  Ro- 
take  had  been  made  in  the  date  from  gers,  i  Paige  (N.  Y.)  189;  Clark  x>. 
which  interest  was  computed,  the  mis-  Hall,  7  Paige  (N.  Y.)  382;  or  where 
take  having  originated  in  the  decree  some  ordinary  direction  has  been 
of  the  court  below,  which  erroneously  omitted,  Tomlins  v.  Palk,  i  Russ. 
recited  the  date  of  a  commissioner's  475;  Lawrence  v,  Cornell,  4  Johns, 
report.  The  appellate  court  amended  Ch.  (N.  Y.)  546;  or  where  costs  have 
Its  own  decree  by  inserting  the  cor-  by  inadvertence  been  given  to  a  p>arty 
rect  date,  which  resulted  in  increasing  not  entitled  to  them,  Murray  v. 
the  amount  awarded  as  interest.  Blatchford,  2  Wend.  (N.  Y.)  221 ;  but 
Time  for  Appeal. — In  U.  S.  t;.  Gomez,  except  in  matters  of  form  or  clerical 
I  Wall.  (U.  S.)  690,  a  final  decree  was  errors,  or  where  the  matter  is  clearly 
amended  at  the  same  term  in  a  mate-  consequential  on  the  directions  already 
rial  particular,  and  it  was  held  that  the  given,  it  is  a  principle  of  the  court, 
time  for  appeal  began  to  run  from  the  which  it  would  be  unsafe  to  depart 
time  that  the  substituted  decree  was  from,  that  no  alteration  can  be  made 
filed.  in  a  decree  on  special  motion,"  Pica- 
Amendment  by  Another  Jndge. — In  bia  v,  Everard,  4  How.  Pr.  (N.  Y. 
Palmer  v.  Harris,  100  111.  276,  it  was  Supreme  Ct.)  113.  See  also  Travis  i^. 
held  to  be  entirely  competent  for  Waters,  i  Johns.  Ch.  (N.  Y.)  85; 
another  judge  of  the  same  circuit,  pre-  Travis  v.  Waters,  12  Johns.  (N.  Y.) 
siding  at  the  same  term  of  court,  to  500;  Gardner  v.  Dering,  2  Edw.  Ch. 
permit  the  amendment  of  the  decree  (N.  Y.)  131. 

so  as  to  show  the  exact  sum  due  the  Where  there  is  no  defect  to  be  sup- 
plaintiff,  plied,  the  new  investigation  of  the 
Notice  of  Appllo&tlon. — In  Berry  v.  decree  must  be,  or  at  least  usually  is, 
Innes,  35  Mich.  189,  it  was  held  that  brought  on  by  a  petition  for  a  rehear- 
the  amendment  of  a  decree  without  ing.  See  article  Bills  op  Review, 
notice  is  irregular!  and  though  the  vol.  3,  p.  598,  and  article  Rehearings. 
amendment  in  that  case  was  one  that  But  where  a  different  kind  of  relief 
could  not  injure  the  defendant,  yet  the  is  sought,  or  a  different  principle  from 
decree  being  in  some  particulars  not  that  on  which  the  original  decree  is 
warranted  by  the  case  made,  the  given,  it  must  be  sought  by  a  supple- 
defendant  was  permitted  to  take  ad-  mental  bill  in  the  nature  of  a  bill  of 
vantage  of  the  error.  See  also  Means  review.  Article  Bills  of  Review, 
V.  Means,  4a  111.  50.  vol.  3,    p.    598.     See    also    Potts   v. 

In  Palmer  v.  Harris,  100  111.  276,  the  Creager,  71  Fed.  Rep.  574. 
court  said  1  •*  It  would  have  conformed        Thus  where  a  divorce  bill  did  not  ask 

more  nearly  to  correct  practice,  per-  for  alimony  and  the  decree  did   not 
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were  rendered  and  continued  as  unfinished  business.^ 

A  GooMiit  Deeree  may  be  set  aside  during  the  term,  but  only  with 
the  consent  of  the  parties.* 

^  b.  After  the  Term — {i)  Judicial  Errors, — After  a  decree  has 
been  entered  and  the  term  of  court  has  expired,  it  cannot  be  va- 
cated or  amended  on  motion  or  petition  for  the  purpose  of  cor- 
recting an  alleged  error  which  involves  the  merits  of  the  case,' 

award  it,  it  was  held  that  a  motion  to  Colorado, —  McGan    v.    O'Neil,    5 

amend  the  decree  by  adding  a  refer-  Colo.    58,   affirmed  in    rehearing,    5 

ence  to  a  commissioner  to  take  proofs  Colo.  433. 

"8  to  alimony  was  properly  denied,  as  Delaware, — Cochran  v.   Couper,  3 

neither  pleadings  nor  decree  contained  Del.  Ch.  27. 

anything  to  which  the  subject-matter  Georgia. — Stapler  v,  Hardeman,  91 

of  the  motion  was  germane ;  and  that  Ga.  127.     See  also  Brown  v,  Bennett, 

the    proper    remedy,    if  any,  was  by  55  Ga.  189. 

supplemental  bill  in  the  nature  of  a  Illinois, — Hurd  v,  Goodrich,  59  111. 

bill  of  review.     Jordan  x\  Jordan,  53  450;  Dunning  v,  Bathrick,  41  111.  425; 

Mich.  550.  Illinois  Land,  etc.,  Co.  v,  McCormick, 

AmendSMnt,  How  Hade. — Where  the  61  III.  322;  Forquer  v,  Forquer,    19 

decree  is  corrected  on  motion,  it  should  111.  68 ;  Lilly  v,  Shaw,  59  III.  72 ;  Dav- 

be  by  a  separate  supplemental  order  enportv.  Kirkland,  156III.  169;  Hughs 

for  the  purpose.     Lawrence  t/.  Cornell,  v.  Washington,  65  111.  250;  Bryant  t;. 

4  Johns.  Ch.  (N.  Y.)  545.  Vix,  83  111.   11;   Kihlholz  v,  Wolff,  8 

But  in  Barrel!  v,  Tilton,  119  U.  S.  111.  App.  371.     See  also  Morris  v,  Ho- 

637,  where  a  final  decree  was  rendered  gle,  37  III.  150;   Hanna  v,  Ratekin,  43 

which  added  to,  but  did  not  conflict  111.  462. 

with,  a  former  final  decree  of  the  same  Indiana, — Hannah    v,    Dorrell,    73 

term,  the  court  said  that  although  it  Ind.  465 ;  Gullett  v,  Housh,  5  Blackf. 

would  have  been  **  more  orderly  and  (Ind.)  33,  a  decree  of  a  probate  court, 

convenient"   for   the   last   decree    to  /tfw«. -7 Wetmore    v.     Harper,    70 

refer   to  the  first    one,   and   state  in  Iowa  347. 

what    particular    it  was   intended   to  Kentucky, — Bobb  v,  Bobb,  2  A.  K. 

modify,  supplement  or  supersede  the  Marsh.  (Ky.)  240;  Ballard  v.  Davis, 


former,  this  was    not  essential,  as  a    3  J.   J.  Marsh.  (Ky^)  656;  Madison  f. 

Wallace,   2  J.    J. 
closed  the  additions  that  were  made.        Hendriz  v.  C5lay,  2  A.  K.  Marsh.  (Ky.) 


comparison  of  the  two  decrees  dis-     Wallace,   2  J.    J.  Marsh.   (Ky.)   581; 


1.  Goddard  v.  Ordway,  loi  U.  S.  745.  462;  Baker  v.  Madison,  4  J.  J.  Marsh. 

2.  Manion  t;.  Fahy,  11  W.   Va.  402.  (Ky.)  390;  Brooks  v.  Love,  3  Dana 
Contra  In   Oaia    of   Fmnd. — Where  (Ky.)7.     See  also  Kinsler  v,  M*Mil- 

consent  was  obtained  by  fraud  the  de-  Ian,  i  A.  K.   Marsh.  (Ky.)  430. 

cree  may  be  set  aside  during  the  term ;  Louisiana. — Balio    v,     Wilson,    12 

it  does  not  require  an   original   bill.  Martin  (La.)  358. 

Doss  V.  Tyack,  14  How.  (U.  S.)  297.  Maryland, — Tomlinson  v.  McKaig, 

But  see  Monell  XT.  Lawrence,  12  Johns.  5  Gill  (Md.)  256;  United   Lines  Tel. 

(N.  Y.)53i;  Gilbert  t;.  Endean,  9  Ch.  Co.  r.  Stevens,  67  Md.  156;  Pfeltz  v. 

Div.   266;    Flower  v.   Lloyd,  6    Ch.  Pfeltz,   i  Md.  Ch.  455;    Trayhern  r. 

Div.  297.  National    Mechanics     Bank,   57   Md. 

8.  Alabama, -^  B%  p,  Robinson,   73  590;  Burch  v.  Scott,   i    Bland  (Md.) 


Ala.  389;  Mead  v.  Christian,  50  Ala.  112,  i  Gill  &  J.  (Md.)  393;  Dawes  v. 
^i;  Ansley  v,  Robinson,  16  Ala.  793;  Thomas,  4  Gill  (Md.)  333;  Williams 
Owen    V.    Bankhead,     82    Ala.    399;     v.    Banks,    19  Md.   524;    Herbert    v. 


Crothers  v,   Ross,    15   Ala.   800,  and  Rowles,  30  Md.  271 ;  Stewart  v.  Beard. 

Kidd  V,  Montague,   19  Ala.  619,  ap-  3  Md.  Ch.  227 ;  In  re  Young's  Estate. 

plying  the  rule  to  decrees  of  orphans'  3  Md.  Ch.  461 ;  Love  joy  xy.  Irelan,  19 

courts.     See  also  Exp,    Holding,   56  Md.  56;  Thruston  v.   Devecmon,   30 

Ala.  458;  Werborn  v.  Pinney,  76  Ala.  Md.  210. 

291 ,  Massachusetts. — ^Thompson  v,  Goul- 

Arkansas* — Turner  v.  Vaughan,  33  ding,  5  Allen  (Mass.)  81. 

Ark.  454.  Mississippi, — Wiggle  v.  Owen,  45 
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except  in  cases  where,  at  the  term  at  which  the  decree  is  entered. 

Miss.  691,  holding  that  the  principle  necessary  to  conreet  ft  tuct  alresdj  III 

ftpplies     to    and     embraces    probate  evidence.    Jones  v.  Davenport,  45  N. 

courts.    Sagofj  v.  Bajless,  13  Smed.  T.  £q.  79,  citing  Brockfield  v.  Brad* 

ft  M.  (Miss.)  153.  ley,  1  Sim.  ft  S.  64;  Gardner  v,  Der- 

AVw    ^4r«i/iiiVe.-«Cummings    v,  ing,  3  Edw.  Cfa.  <N.  Y.)  131. 

Parker,  6a  N.  H.  198.  "  When  a  final  decree  is  once  given 

New  y§rsey. '^'Jones  v.  Davenport,  and  enrolled,  and  the  term  has  passed 

45  N.  J.  Eq.  77.  at  which  it  was  done,  the  decree,  if 

N^rtk  Car^iimm, "Covington  v.  In-  defective  or  erroneous,  can  only  be 

gram,  64  N.  Car.  133.  altered  or  reversed  bj  the  same  court 

OJkio.'^EYSLTW    V.    Dunn,    j6   Ohio  on  a  bill  of  review  filed  for  that  pur- 

3^*  419"  pose ;  or  if  it  becomes  impracticable, 

Oregon, — Bamford  v.   Bftmlord,    4  bj  subsequent  events,  to  be  carried  Into 

Oregon  90*  execution  without  some  further  decree 

7Vffi»«fM0.— Pettit  V.  Cooper^  9  Left  of  the  court,  such  farther  decree  can 

(Tenn.)  21 ;  Hill  v.  Walker,  7  Baxt.  onlj  be  rendered  upon  supplemental 

(Teon.)  310;  Allen    v.    Barksdale,  i  or  other  bill  filed  with  ttuit  ^rtew.'* 

Head  (Tenn.)  058;  Meek  v,  Mathis,  Mummvsr.  Morgan,  3  Litt.(Kj.)a9C. 

I  Heisk.  (Tenn.)  534;  Russell  v.  Col*  <*  If  the  decree  had  been  expressed  m 

jar,  4  Heisk.  <Tenn.)  154;  Robertson  terms  which  were  knoim  to  tbe  Judge 

V,  Maclin,  4  Hajw.  (Tenn.)  53;  Tip*  When  he  entered  it,  and  he  had  merely 

ton  f.  State  Bank,  11  Heisk.  (Tenn.)  misconceived    (be    import   or    legal 

141 ;  Saunders  v,  Gregorv,  3  Heisk.  effect  of  the  language  emplojed,  then 

(Tenn.)  567;  OveKon  v,  Bigelow,  10  the  mistake  would  have  been^oDeof 

Yerg.  (Tenn.)  48;  Bomar  v,  Hagler,  law^^an  enor  of  judgmeat-'auch  as 

7  Lea  (Tenn.)  85;  Haiklns  v.  Rose,  %  no   court   can    correct,    on   a   mere 

Lea    (Tenn.)    7<^.     See    also    Craig  motion,  after  the  kpee  of  ti»e  term^  bj 

V.  Buchanan,    i    Yerg.  <Tena.)    141;  modifying  the  erraoeous  |udgaient,  or 

Myers  v.  James,  4  Lea  (Tenn.)  370.  bv  setting  the  same  aside.'*    U.  S.  v. 

TemoM, — Merle  v.  Andrews,  4  Tex.  Williams,  67  Fed.  Rep.  384. 

300.  Tk€  Rule  tk^Same  as  mi  LaWf^^H^ 

Virjnnia. '^^elson  v.  Kownslar,  70  rule  applicable  to  amendments  or  al- 

Va.  jS;  Stau  Bank  «r.  Craig,  6  Leien  tcratioos  of  decrees  in  chancery  after 

(Va.)  399;  Shipman  v,  Fletcher  (viu  the  lapae  of  the  term  is  subatantially 

1895)*  2^  S*   ^*  ^^*  45^*    ^^^  ^^^  the  same  as  that  prevailing  in  cases  ol 

Johnson  v,  Anderson,  70  v  a.  766.  judgments    at    law."    Davenport   v^ 

Washington    Tsrrit^y.^HtLjn    v.  KirtLland,  156  Ili.   169;  Lilly  v.  SiwWt 

Miller,  I  Wash.  Ter.  1^3.  52^^^'  7^>  Russell  v.  Colyar,  4  Heidu 

West  F^im'nia.— Cnm  v.  Daviaoa,  (Tenn.)  154.      Hence,  see aiao  artide 

6  W.  Va.  ^;  BM  v.  List,  6  W,  Va.  Judomsnts. 

469.  Ill  the  Fadarai  aon«i-^lfol  OuMNBMl 

IVisconsin.'^^tam  L.   las^Co.  v.  by  Mate    taelloa.— /a    tks    Vmited 

McCormick,    30    Wis.  865;  Kane  «•  SUiies  Snprems  Camrt^  *^Sostroiffily 

Parker,  ±  Wis.  »$.  has  this  principie  been  upheld  •  *  « 

UniUd  States. — French  v.  Stewact,  that  while  reaiiiiiiff  thait  there  ia  ao 
32  Wall.  (U.  S.)  ^238;  Kinney  v.  Con-  court  which  can  renew  its  decisions  It 
solidated  Virginia  Min.  Co.,  4  Sawy.  has  invariahiy  refused  ail  appUcattoia 
(U.S.)  382;  McMidcett  e^.  Perin,  x8  for  rehearing  made  after  the  adjourn- 
How.  (U.  S.)  507;  Htcklin  t;.  Marco>  mentof  the  court  for  the  tenn «t  which 
6.1  Fed.  Rep.  609;  Robinson  v.  Rud-  the  Judgment  was  rendered.  And  dil« 
kins,  28  Fed.  Rep.  8;  Cameron  «•  is  pdaoed  upon  the  ground  tlmt  the 
M' Roberts,  3  Wheat  (U.  S.)  591 ;  Lin-  case  has  passed  beyond  the  control  of 
der  v.  Lewis,  z  Fed.  Rep.  378;  Camp-  the  coart.  Brooks  t> •  Burlington,  etc., 
bell  t..  James,  31  Fed.  Rep.  5*$;  R.  Co.,  to2  U.  S^  107;  Publk  Schoeis 
Coleman  v,  Neill,  11  Fed.  Rep.  461.  9.  Walker,  9  Wall.  (U.  S.)^;  Brawn 
See  also  Moelle  v.  Sherwood,  148  U.  v.  Aspden,  14  How.  (U.  S.)  35;  Cam- 
S  26.  eron  v.  M'Roberts,  3  Wheat.  <U.  S.) 

FaartiMr  8a9MlttMi  of  tba  Bala.— The  591 ;  Sibbald  v,  U.  S.,  12  Pet  (U.  S.) 

court  will  not  change  or  vary  its  de-  486;  U.  S.  tt.  The  Biig  -Glaiorgaa,  2 

cree  where,  in  ^order  to  ck>  sa,  it  is  Curt.  (U.  S.)  236;  Bradford  v,  AitMr* 
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some  order  is  made  virtually  keeping  it  open  for  further  relief  or 

8ort,  I  A.  It.  Mhrsh.  (Kjr.)  464.  •  •  •  8t.  On  the  same  prirtdple  ftee  Paee 
The  question  reUted  to  flic  power  of  v,  FickUn,  76  Va.  J93.  And  \n  Min* 
the  cotirtft,  and  not  to  the  moae  of  pro*-  nws&ta  judgments  are  not  entered  as 
cedure.  It  is  whether  there  exists  in  of  any  term,  and  in  equitable  as  well 
the  court  the  authoritr  to  set  aside,  as  in  legal  actions  the  control  of  the 
vacate  and  modify  its  final  Judgments  court  over  the  record  terminates  wiUi 
after  the  term  at  which  they  were  ren*  the  entry  of  the  judgment.  Grant  v, 
dered;  and  this  authority  can  neither  Schmidt,  ^2  Minn.  i. 
be  conferred  nor  withheld  from  the  ttMUtoaUMi  fA  Ohambsrs.  —  After 
courts  of  the  United  States  by  tfle  court  has  finally  adjourned  and  Its  de* 
statutes  of  a  state  or  the  practice  of  its  cree  hiis  been  flied  and  become  a  record 
courts."  Btonsoh  v.  Schulten,  1104  U.  of  iht  court,  the  Judge  it  chambers 
S.  Aio.  See  also  Austin  ^.  Riley,  J  J  has  no  jurisdiction  to  amend  the  de- 
Fed.  Rep.  833.  cree  so  hi  to  reduce  the  amount  of  the 

III  ^»  fi&disti  HbaSM^,  an  enrolled  defendaTit's  liability.     Gariington  if. 

decree  ts  the  precise  equivalent  of  sn  Copelftnd,  36  S.  Car.  $7. 

adjournment  of  a  term  of  c6urt   at  JkftiT  OMltlon  1&  ViunLtUMl. — Whett^a 

which  ft  final  deCtee  has  been  rendered  ludge  reserves  his  decision  until  after 

in  this  country,  and  the  chancellor's  the  close  of  the  term  and  then  in  vaca- 

power  over  the  decree  in  each  case  is  Don  files  his  final  decree  with  ^e  clerk, 

subject  to   Identical  t>r  substantially  the  power  to  modify  it  ceases  as  if  the 

the    same    limitations.     Bledsoe   if,  decree  had  been  rendered  during  the 

Carr,  10  Yere.  <*I>enil. )  J5.  See  Clapp  term  and  the  term  had  ended.    Stur* 

V,  Thaxter.  7Gray<Mass.)  384;  Rob-  devant  v.  Btftnton,  47  Conn.  579,  de* 

inson   V,  Rudklns,   38   Fed.  Rep.  8;  cided  on  general  principles;  Pace  v« 

Sagory    v,  Bayless,  i^   Smed.  k  M.  Ficklin,  70  Va.  291,  decided  under  a 

(Miss.)  i^;  Hurd  tf.  Gt>odrich,  59  tU.  statute  |>roviding  that  such  a  dect«e 

450;  AnsI^  V.  Robinson.  t6  Ala.  793;  shall  take  dfect  from  the  time  when  it 

Pfelbs  V,  Pfelti,  i  Md.  Cn.  455.  is  entered  of  record  by  the  clerk. 

DMtiMi  ill  Anpettata  ObUxts.^Where  tMnsUtettaftt  tf  U^tmunfi  OatiM.-^ 

the  Appellate  court  rendered  a  final  Hie  court  cannot  reinstate  a  cause 

decree  but  retained  the  cause  In  court  which  was  dismissed  at  a  previous  term, 

for  the  purpose  of  taking  an  laccount.  Such  an  order  of  reinstatement  gives 

it  was  held  that  this  was  only  a  reten«  the  court   no  power  over  the  case, 

tion  for  the  purpose  of  carrring  the  Parker  t>.  Anderson,  5  T.  B.  Mon. 

decree  into  eacecution,  and  Hiat  at  a  (RyO  4$o. 

subsequent   term  the  court  had    no  Where  the  court  confirmed  the  final 

more  control  over  tiie  decree  than  if  report  xA  commissioners  and  rendeted 

the  case  had  been  sent  down  to  tlie  a  decree  thereon,  and  **  that  the  cause 

chancery  court  for  execution.  Overton  be  stricken  from  the  docket,"  it  was 

V,  Bigelow,  10  Yerg.  (Tenn.)  48.  held  to  be  a  final  decree,  which  could 

In  Bradford  t?.  Patterson,  1  A.  K.  not  be  recalled  at  a  subsequent  term  by 

Marsh.  (Ry.)  464^  the  court  of  appeals  directing  "the  cause  to  be  reinstated 

declared  that  it  hiid  no  power  to  coriect  on  the  dx)Cket.'*    Battaile  v.  Maryland 

an  error  in  its  decree  of  a  former  term.  Hospital,  76  Va.  ^. 

See  )also  Kennedy  v.  Meredith,  4  T.  B.  tnat  Hi  ftegu^  to  Ooato,  H  it  is  a  ju- 

Mon.  (Ky.)  411;    Hill  v.  Walker,  ^  dicial  and  not  a  mere  clerical  error, 

Baxt.  (Tenn^)  310^  Fettlt  v.  Cooper,  cannot  be  corrected  at  a  subsequent 

9Lea  (Tenn.)2t.  term.    Scroggln  if.  Scroggln,  t  J.J. 

Wlt«i^Turin«<l>ft)imrtax«AlMlttfeML*^  MarSh.  {Ky.)  363.     See  Murray  v. 

In  MassatJht^effs  it  was  held  that  un>  Blatchford,  2  Wend.  (N.Y.)  ast. 

der  the  Act  of  1859,  c.  237,  Gen.  Stat.,  c.  Where  costs  are,  as  usual,  discrction- 

X13,  abolishing  terms  crt  court  and  pro»  ary,  after  the  discretion  has  been  exer- 

viding  that  decrees   should   becotne  dsed  it  cannot  be  recalled  and  a  dif- 

operatlve  from  tiie  time  they  were  en*  ferent  cfisposltion  made  at  a  stAisequent 

tered  of  record,  a  decree  so  recorded  term  In  respect  xA  the  costs.    Mx  /. 

was  as  much  beyond  the  control  of  the  Robinson,  72  Ala.  389. 

court  as  it  would  have  l>een  prior  to  kiMhg  ft&tMUi  m  lAlarMI.^A 

the  statute  after  the  lapse  of  the  term,  decree  for  money  cannot  be  amended 

11iompsonv«Gou)ding,5  Al!^ni(Ma8S.)  at  a  term  subseq-oent  to  its  rendition, 
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bj  the  addition  that  it  shall  l>ear  inter-  power  of  the  court  to  set  aside  and 
est  at  the  rate  agreed  bj  the  par-  vacate  such  an  entrj,  •  •  •  whether 
ties  in  the  original  contract,  which  at  the  same  term  it  is  made  or  anj  sub- 
was  higher  than  the  legal  rate  of  sequent  term,  seems  hardl  j  to  admit  of 
interest  on  judgments,  where  there  is  a  serious  doubt.  Judgments,  decrees, 
nothing  apparent  in  the  record  papers,  or  orders  made  without  jurisdiction  are 
or  entries,  to  show  that  the  court  had  not  more  binding  upon  the  courts  that 
so  adjudged  when  the  decree  was  ren-  enter  them  than  upon  persons  sought  to 
dered.  Bums  r.  Edgefield,  3  Tenn.  be  affected  bj  them.  Not  onlj  maj 
Ch.  137.  thej  be  vacated  to  subserve  the  ends 

£xe0ptlOBa  aad  QnalttratlOM.  —  See  of  justice  between  parties  litigant,  bat 

the  following  subsections  in  the  text  it  would  seem  that  thej  might  be  set 

of  thi«  article.  aside  bj  the  courts  upon  meir  own 

"  There  are,  however,  exceptions  to  motion,  bj  virtue  of  their  inherent 
this  rule.  Cases  do  not  come  within  it  power  to  correct  their  own  records 
where  some  clerical  errors,  mistakes  in  and  free  them  from  extraneous  mat- 
computation  or  irregularities  in  making  ter."  Ladd  r.  Mason,  10  Oregon  313. 
up  the  record  have  occurred,  or  where  See  also  Brace  v,  Strickland,  47  Ala. 
a  final  decree  has  been  made  on  default  192 ;  Hooe  v.  Barber,  4  Hen.  &  M. 
of  a  partj  through  the  negligence  or  (Va.)  439. 

mistake  of  his  solicitor,  or  bj  reason  of  DacKM    Slgaad   uidar   Mlaavpnhea- 

want  of  notice  to  him  of  the  pendency  aton. — Where  a  final  decree  was  handed 

of  the  suit.     Kemp  v.  Squire,  i  Ves.  to  the  judge  for  signature  and  he  signed 

205 ;  Beekman  v.  Peck,  3  Johns.  Ch.  it  without  reading,  in  the  belief  that 

(N.  Y.)  415;  Clark  v.  Hall,  7  Paige  (N.  it  was  an   interlocutory  decree  as  it 

Y.)  382;    Millspaugfa  V.  McBride,  7  was  represented  to  be,  and  under  this 

Paige   (N.   Y.)   509."    Thompson  v.  misapprehension  as  to  its  true  charac- 

Goulding,   5  Allen   (Mass.)  81.     See  ter  it  was  allowed  to  be  entered  of 

sHpra^  X.  4.   c.   Surprise,   Accident^  record,  it  was  held   that  the  decree 

Mistake,  or  Negligence  of  Solicitor,  could  be  set  aside  on  motion  after  as 

Irragnlar  Jndi^MBt.  —  In  Wolfe  v.  well  as  before  the  end  of  the  term, 
Davis,  74  N.  Car.  597,  and  Stacker  v,  and  an  application  for  a  writ  of  prohi- 
Cooper  Circuit  Ct.,  25  Mo.  401,  it  bition  to  restrain  the  judge  from  pro- 
was  held  that  an  irregular  judgment  ceeding  to  retry  the  case  was  denied, 
may  be  set  aside  at  a  subsequent  term ;  U.  S.  v.  Williams,  67  Fed.  Rep.  384. 
for  instance,  in  the  latter  case,  where  an  Eemedy  by  BUI  of  Review. — Errors  of 
order  of  reference  was  standing  unex-  law  apparent  in  the  decree,  or  errors 
ecuted  and  in  force  when  final  judg-  of  fact  demonstrable  by  newly  discov- 
ment  was  rendered.  See  also  ^tna  ered  evidence,  may  be  rectified  by  bill 
L.  Ins.  Co.  V.  McCormick,  20  Wis.  of  review.  See  article  Bills  of  Rb- 
265.  The  same  doctrine  was  recog-  view,  vol.  3,  p.  569. 
nized  in  Harbor  v.  Pacific  R.  Co.,  32  Eemedy  by  OrU^nal  BfU. — It  has  been 
Mo.  423,  holding,  however,  that  where  held  that  an  original  bill  may  be  sus- 
the  proceedings  are  regular,  no  matter  tained  to  correct  a  former  decree  of 
how  erroneous  tliey  may  be,  the  power  the  same  court.  Whittemore  v,  Cos- 
of  the  court  to  interfere  ceases  with  ter,  4  N.  J.  Eq.  438.  But  this  is  con- 
the  term.  See  also,  on  the  last  point,  trary  to  the  weight  of  authority. 
U.  S.  Bank  v.  Moss,  6  How.  (U.  S.)  Brooks  v.  Love,  3  Dana  (Ky.)  7;  Cocn- 
31 ;  Cameron  v.  M'Roberts,  3  Wheat,  ran  v.  Couper,  2  Del.  Ch.  27;  Head  v, 
(U.  S.)  591;  Wolfe  V,  Davis,  74  N.  Hamsley,  i  Ch.  Cas.  4^1;  Darlington 
Car.  597.  V.  Pulteney,  3  Ves.  Jr.  386;  Ogihie  v. 

Daoree  Void  for  Want  of  Jurladictlon. —  Heme,  13  Ves.  Jr.  564.     An  original 

The     rule    which     prohibits     courts  bill  is  the  proper  remedy  for  relief 

from  revising,  changing,  or  reversing  against  a  decree  obtained  by  fraud.  See 

their  decrees  after  5ie  term  at  which  article  Bills  to   Impeach  Dbcrses 

they  are  rendered  has  expired,  applies  and    Judgments,     vol.     3,    p.    607. 

only  where  the  court  has  jurisdiction  Under    the   Kentucky  code  such  re- 

and  the  cause  is  heard  upon  its  merits,  lief  may  be  had  by  petition.     Newland 

If  the  decree  as  entered  is  a  nullity  v.  Gentry,  18  B.  Mon.  (Ky.)666. 

for  want  of  jurisdiction,  "  the  inherent  1.  Bronson  x^.  Schulten,   104  U.   S. 

1052  Volume  V. 


Amendment  and  Tftoation.  DECREES,  Final  Deereee. 

(2)  Clerical  Errors. — Mere  clerical  errors  in  a  decree  may  be 
amended  at  any  time,  upon  proper  evidence.^ 

(3)  Matters  of  Course. — ^A  final  decree  may  be  amended  after 
enrollment,  and  in  a  material  point,  where  the  amendment  is  in  a 
matter  as  to  which  there  could  not  have  been  a  doubt  of  the 
plaintiff's  right  to  have  it  made  part  of  the  decree  if  it  had  been 
asked  for  when  the  decree  was  rendered,  and  where  the  omission 
to  insert  it  in  the  decree  arose  from  inadvertence.* 

410;   Linder  v.  Lewis,  i    Fed.   Rep.  2.  ]armon  v.  Wiswall,  34  N.  J.  Eq. 

378;  Sheppard  V.Starke,  3  Munf.(Va.)  68    [compare  Jarman  v.   Wiswall,  24 

39.     See  also  Barrel!  r.  Tilton,  119  U.  N.  J.  Eq.  267];  Dorsheimer  r.  Ror- 

S.  643.  back,  24  N.  J.  Eq.  33;  Jones  r.  Daven- 

But  it  was  held  in  Brady  v.  Ham-  port,  45  N.  f.  Eq.  77;  Clark  v.  Hall,  7 

lett,  33  Ark.  105,  that  an  order  entered  Paige  (N.  Y.)  382;  Sprague  r.  Jones, 

at  the  term  at  which  the  final  decree  9  Paige  (N.  Y.)  395.     See  also  Moore 

is  rendered  granting  leave  to  file  a  i'.  Degraw,  5  N.  J.  Eq.  346;  Citizens 

petition  for  rehearing  at  the  succeed-  Mut.  F.,  etc.,  Ins.  Co.  v,  Brittan,   25 

ing  term  will  not  keep  it  within  the  N.  J.  Eq.  331 ;  Pfeaff  xk  Tones,  50  Md. 

control  of  the  court.  263;  Keith  v,  Losier,  88  Iowa  649. 

Conditional  Snipenilon  of  Decree. — A  "A  decree  may  at  any  time  be  recti- 
final  decree  settling  the  rights  of  the  fied  in  case  of  omission,  where  the 
parties  was  suspended  by  order  of  the  omitted  matter  would  have  been  em- 
court,  upon  the  application  of  the  de-  bodied  in  it  almost  as  of  course." 
fendant,  until  the  next  term  of  the  Pipkin  v.  Haun,  Freem.  Ch.  (Miss.) 
court,  to  allow  a  defense  on  the  merits  254,  citing  Davis  r.  Morris,  13  Price 
should  evidence  be  produced  showing  766. 

that  justice  required  it.     It  was  held  Illnetrations. — In    Jarmon    v.    Wis- 

that  under  the  order  the  chancellor  wall,  24  N.  J.  Eq.  68,  the  bill  sought  a 

could  not  at  the  next  term  vacate  the  foreclosure    and    sale  of    mortgaged 

decree  simply  to  enable  the  defendant  premises,  and  prayed  a  decree  against 

to  plead  the  pendency  of  an  insolvent  John    Hoey    for    deficiency.     Notice 

and  injunction  bill  in  another  court,  was  given  to  him  as  required  by  a  rule 

involving  the  same  matters  of  litiga-  of  court  in  such  cases,  but  no  decree 

tion.    Tipton  v.  State  Bank,  11  Heisk.  was  taken  against  him.    After  a  decree 

(Tenn.)  141.  against  the  other  defendants,  and  sale 

1.  See  Article  Records.  of    the    mortgaged    premises    under 

Hershy  v.  Baer,  45  Ark.  240;  Sloan  execution,  the  plaintiff  filed  his  peti- 

V.   Cooper,    54    Ga.    486;   Cooley  v.  tion,    setting    forth    those    facts  and 

Scarlett,   38   111.    316;    Davenport  v,  praying  for  an  order  requiring  Mr. 

Kirkland,    156    111.    169;     Gillett    t*.  Hoey  to  pay  the  existing  deficiency 

Booth,  95  111.  183;    State  z\  Hood,  3  and  awarding  execution  against  him 

Blackf.  (Ind.)  351;    Jenkins  v.  Long,  in  case  of  his  failure  to  do  so.     The 

23lnd.  460;  Reily  v.  Burton,  71  Ind.  court  expressly  held  that  the  amend- 

118;    Lovejoy  v.  Irelan,    19  Md.  56;  ment  was  one  that  might  properly  be 

Bates  V.  Garrison,  Harr.  (Mich.)  221;  made. 

Hiawatha  Tp.  v.  Steere,  90  Mich.  270;  Where,  upon  the  final  hearing  of  a 

Tuttlet'.  Gilmore,  42  N.  J.  Eq.  369;  cause,  upon  a  bill  of  foreclosure,  the 

McDowell  V.  McDowell,  92  N.  Car.  plaintiff *s  counsel  omitted  to  ask  for  a 

227;    Brooks    T'.    Brooks,  12   S.  Car.  decree  over  against  one  of  the  defend - 

422;  Chafee  v.  Rainey,  21  S.  Car.  11;  ants  who  was  personally  liable  for  the 

Elliot  r.  Cochran,  i  Coldw.   (Tenn.)  deficiency,  and  the  decree  was  enrolled 

389;  Spencer  V.  Armstrong,  12  Heisk.  before    the    mistake    was  discovered, 

(Tenn.)  707;    Porter  v,  Vaughan,  22  the  court,  upon  application,  supplied 

Vt.   269;    Dillard  v,  Dillard,  77  Va.  the  omission  by  supplemental  order. 

820;    Marr  v.   Miller,    i  Hen.  &  M.  Sprague  r.  Jones,  9  Paige  (N.  Y.)  395. 

(Va.)  204;   Shipman  v,  Bailey,  20  W.  In  Hiawatha  Tp.  v.  Steere,  90  Mich. 

Va.   140;   Henley  v.  Menefee,   10  W.  270,   a  decree  was  orally  announced 

Va.  771.  dismissing  a  bill  without  prejudice. 
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How  Kad«. — Where  the  amendment  asked  for  is  a  further  con- 
sequential direction  founded  upon  the  decree  already  made,  the 

The  decree  was  drawn,  siened  and  en-  to  amend  such  a  decree.  Nor  wiU  the 
roUed,  omitting  the  words  **  without  fact  that  the  amendment  is  a  material 
prejudice."  The  court  afterwards  one  prevent  the  court  from  making  it. 
made  an  order  on  motion,  amending  The  exercise  of  the  power  depends 
the  decree  to  conform  to  its  oral  an-  rather  on  the  questions,  whether  the 
nouncement;  and  an  application  for  a  amendment  is  necessary  or  proper  to 
mandamus  to  vacate  that  order  was  express  or  effectuate  the  intention  of 
denied.  the  court  in  its  decree,  and  whether 
The  AuttoritlM  Bxaxaiiiad. — In  Dors-  the  addition  or  omission  asked  for  is 
heimer  v.  Rorback,  24  N.  J.  Eq.  33,  one  which  the  court  would  have  made, 
an  enrolled  decree  was  amended  so  as  of  course,  when  the  decree  was  signed, 
to  make  it  conform  to  the  decision  of  In  Ejles  v.  Ward,  i  Dick.  58,  liberty 
the  court  as  evidenced  by  the  chancel-  was  given  to  amend  the  enrollment  of 
lor's  opinion  on  file,  llie  court  said :  a  decree,  though  the  amendment  was 
"The  power  of  amending  the  record  said  to  be  material.  See  also  Yow 
of  judgments  has  long  been  exercised  v.  Townsend,  i  Dick.  59. 
by  the  courts  of  common  law.  Thej  **In  Shine  v.  Gough,  3  Ball  &  Beattj 
do  not  hesitate  to  amend  the  fostea  33,  the  application  was  to  set  off  the 
by  the  judge's  notes,  and  to  amend  costs  in  equity  against  the  costs  at 
the  record  of  the  judgment  accord-  law,  the  defendant  having  brought  an 
ingly.  In  Doe  v,  Perkins,  3  T.  R.  ejectment,  and  the  suit  in  equity  hav- 
749,  the  court  said  :  *■  The  practice  of  ing  been  instituted  to  quiet  the  plain- 
amending  by  the  judge's  notes,  which  tin  in  his  possession.  The  decree 
was  of  infinite  utility  to  the  suitors,  omitted  to  set  off  the  costs.  The  Lord 
was  as  ancient  as  the  time  of  Charles  Chancellor,  Manners,  said:  'The only 
the  First,  and  the  amendment  might  diflSculty  I  have  in  this  case  is, 
be  made  at  any  time.'  In  that  case,  whether  I  must  not  rehear  the  cause, 
after  a  writ  of  error  brought  on  a  in  order  to  set  off  this  demand.  As 
judgment  of  the  King's  Bench,  in  the  between  the  present  parties,  it  was 
Exchequer  Chamber,  and  after  joinder  most  clearly  an  omission  in  the  de- 
in  error  there.  Lord  Loughborough,  cree,  in  not  providing  for  the  costs  in 
who  tried  the  cause^  amended  the  the  manner  now  sought,  and  such  as 
posiea  by  his  notes,  and  Mr.  Justice  would  have  been  cured,  upon  motion, 
Buller  ordered  the  judgment  roll  to  before  the  decree  was  enrolled.' 
be  amended  by  the  amended  postea.  "He  adds :  '  Strictly  speaking,  the 
So  also  in  Mellish  v.  Richardson,  7  relief  should  be  given  on  a  rehearing, 
B.  &  C.  819,  14  E.  C.  L.  139,  such  and  if  it  were  a  matter  requiring  to  be 
amendments  were  made  in  the  Com-  debated,  consideration  from  the  court, 
mon  Pleas,  after  writ  of  error  brought  and  materially  affecting  the  decree,  it 
and  argued  in  the  Court  of  Errors,  could  not  be  decreed  on  motion.  Hav- 
and  the  Common  Pleas  amended  their  ing  no  difficulty  in  the  case,  I  must 
judgment  by  the  amended  postea,  grant  the  motion,  and  not  put  the 
after  the  judgment  had  been  reversed  plaintiff  to  the  delay  and  expense  of  a 
by  the  Court  of  King's  Bench.  ♦  ♦  »  rehearing.' 

It  is  urged  that  by  the  well  settled  "  In  Spearing  r.  Lynn,  2  Vern.  376, 

practice    of    this    court   no    material  leave  appears  to  have  been  given  by 

amendment  will  be  made  in  an  en-  the  Master  of    the  Rolls,  afterwards 

rolled   decree,   without  a   rehearing;  confirmed    by  the  Lord    Keeper,    to 

that  the  amendments  which  the  court  amend  an  order  (which  seems  to  have 

will  make  in  such  cases  without  re-  been  enrolled )  after  an  action  brought 

hearing  are  confined  to  clerical  errors  against  a  surety  for  nonperformance 

and  miscasting.     The  practice,   how-  of  it.     So,  too,  in  Lowten  v.  Colches- 

ever,   does  not  appear  so  limited  in  ter,  2  Meriv.  395 ;  Bennett  v.  Button, 

this  country,  or  even  in  England  and  i  Dick.  135,  2  *Meriv.  400,    in   note, 

Ireland.     The  court  will  not,  indeed,  '*In  Daxis  r.  Morris,  13  Price 766,  an 

vary  an  enrolled  decree  in  a  material  application  was   made  by  motion,  and 

point,  on  petition,  without  rehearing;  allowed,  to  rectify  a  decree  on  a  sug- 

but  in  a  proper  case  it  wiil  not  refuse  gestion    made  in  aid  of  the  decree, 
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proper  course  U  to  supply  the  omission  by  a  separate  and  distinct 
order,  without  mutilating  the  record  by  altering  the  original 
decree,* 

Withoiit  BfthMuring.  —  The  decree  may  be  thus  rectified  without 
granting  a  formal  rehearing.* 

TbA  AppUoatioii  should  be  made  on  petition  and  notice.' 

which  would  have  been  embodied  in  it  been  asked  for,  and  where  the  neglect 

almost  as  of  course,  as  if  it  had  been  to  ask  the  court  to  have  it  inserted  in 

an  omission.  the    decree,    as    part    thereof,    arose 

**  In  Gardner  v.  Dering,  2  Edw.  Ch.  from  mere  inadvertence,*       He  con- 

1339  it  is  said  that  the  court  maj  add  eluded  that  the  amendment  was  one 

to  a  decree,  by  declaring  what  are  the  which   might  be   made  by  the  court 

rights  of  the  parties  as  ascertained  without  a  formal  rehearing  of  the  case.  * 

under  the  first  order  or  decree,  and  Idmltatlon  of  %ht  Eule. — In  Colman 

thus  carry  out  and  effectuate  the  ob-  v.  Sarell,   2  Cox  206,  Lord  Thurlow 

ject  of  the  suit.  would   not  allow  a  decree  to  be  varied 

"In  Clark  t;.  Hall,  7  Paige  (N.  Y.)  by  giving  costs  to  a  defendant  who 

384,  the  court  says :  '  A  decree  cannot  was  a  mere  trustee  and  as  such  would 

be  varied   in   substance,  on  petition,  have  been  entitled  to  them,  if  they  had 

without  a  rehearing.     But  it  may  be  been  asked  for  at  the  hearing, 

corrected   or  amended,  on   motion  or  In   Weston  v.    Haggerston,  Coop, 

oetition,  as  to  mere  clerical  errors,  or  154,  Lord  Eldon  held  that  an  amend- 

oy  the   Insertion    of    any     provision  ment  after    enrollment,    based    upon 

or  direction  which  would  have  been  affidavits  introducing  new  facts,  could 
Inserted    as      matter     of     course,    if    not  be  permitted, 

asked  for  at  the  hearing,  as  a  necessary  In  a  proceeding  by  bill  for  the  as- 

and  proper  clause  ta  carry  into  effect  signment  of  dower  in  certain  premises 

the  decision  of  the  court.'  and   for  partition  thereof,  after  final 

**  In  Sprague  z\  Jones,  9  Paige  (N.  decree    covering  the    entire   subject- 

Y.)  395,  an  action  (suit  for  foreclo-  matter  of  the  suit,  and  the  question  of 

sure)    was  instituted  on   a  mortgage  costs,  determining  the  proportion  each 

made  by  Jones  to  secure  the  joint  and  party  was  to  pay,  It  was  held  incom- 

several  bond  of   both  defendants.     A  petent  for  the  court,  upon  motion  at  a 

decree  was  taken  for  the  sale  of  the  subsequent  term,  to  modify  the  decree 

mortgaged     premises,     and     against  so  as  to  make  an  allowance  for  the 

Jones,   the    mortgagor,  for  the  defi-  fees    of  counsel,    authorized    by    the 

ciency  which  should  exist  after   the  statute  to  be  taxed  as  costs  in  suits  for 

sale.     Upon  application,  without  sue-  partition  where  the  proceedings  were 

gestion  of    misprision  of    the  clerk,  amicable.     Lilly  v.  Shaw,  59  111.  72. 

the  decree  was  amended   by  the  vice  1.  Clark  z\  Hall,  7  Paige  (N.  Y.) 


chancellor,   so  as  to  be  against  both    382;   Sprague  v.   Jones,   9  Paige  (N. 

Y.: 
9 
hesitated  whether  it  could  be  proper,     Eq.  33;   Clark  v.  Hall,   7  Paige  ( 


defendants  for  the  deficiency.     Upon     Y.)  305. 

appeal,  the  chancellor   said :  '  I  have        3.  Dorshelmer  t^  Rorback,  24  N.  J. 

"    '  ~  N. 


without  a  rehearing,  to  amend  the  de-  Y.)  382;   Sprague  v.  Jones,  9  Paige 

cree  in  a  matter  of   substance  so  ma-  (N.  Y.)  395.     See  Rogers  v,  Rogers, 

terlal  to  the  rights  of   the  appellant;  i  Paiee  (N.  Y.)  188. 

and  upon  examination  of   the  cases,  I  8.  Jarmon  v.  Wiswall,  24  N.  J.  Eq. 

am  satisfied  such  an  amendment  would  68. 

not  have  been  permitted  in  the  courts  Motion  or  Petttlon. — In  Clark  v.  Hall, 

of   chancery  of   England  and  Ireland,  7  Paige  (N.  Y.)  385,  the  court  said  the 

without    discharging   the    enrollment  decree  might  be  corrected  "on  motion 

and  granting  a  formal    rehearing  of  or  petition." 

the  cause.  This  court,  however,  has  Notice  of  Application. — In  Swift  v, 
not  been  so  strict  in  relation  to  the  Allen,  55  111.  303,  a  final  decree  dis- 
amendment  of  a  decree  in  a  matter  as  missing  a  bill  was  amended  at  a  sub- 
to  which  there  could  not  have  been  a  sequent  term  so  as  to  operate  as  a 
doubt  of  the  complainant's  right  to  dismissal  of  the  bill  without  preju- 
bave  it  made  part  of  the  decree,  if  it  had  dice,    without    notice    to    the    party 
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(4)  Mistake  or  Surprise,  Interests  Not  Heard— ^ 
— A  final  decree  will  sometimes  be  opened  at  a  subsequent  term 
where  it  was  obtained  by  mistake  or  surprise,  or  under  such  cir- 
cumstances as  shall  satisfy  the  court  that  the  decree  ought  to  be 
set  aside.* 

Intereito  Hot  Heerd. — A  final  decree  may  be  vacated  at  a  subse- 
quent term,  even  upon  the  petition  of  one  who  was  not  a  party, 

where  it  was  rendered  against  a  right  or  interest  not  heard  or 

whose  rights  were  to  be  affected  bj  rendered  hy  a  state  court  against  the 

the  amendment,  and  it  was  held  that  defendant,  under  such  circumstances 

the  amendment  was  absolutely  void  that    upon  his    application  an    order 

for  want  of  such  notice  and  could  be  opening  the  decree  was  made  at    a 

assailed  in  a  collateral  as  well  as  in  a  subsequent  term;  but  at  the  same  time 

direct  proceeding.     The  court '*  could  and  in  the  same  order,  and  without 

no  more  impair  his  rights  bj  an  order  giving  the  defendant  anj  opportunity 

made  in  the  guise  of  an  amendment,  to  be  heard,  a  decree  was  rendered 

without  first  bringing  him  before  the  against  him  for  a  part  of  the  matter 

court,  than  it  could  do  so  by  pronounc-  embraced   in    the  former  decree /r^ 

Ing  a  new  decree."     It  was  also  held  confesso.    The    case  was  then  trans- 

in   the  same  case,  without    deciding  f erred  to  the   United    States  Circuit 

whether  verbal  notice  was  sufficient,  Court,  where  the  defendant  moved  to 

that  notice  of  an  application  posted  on  vacate  the  decree  and  the  motion  was 

the  door    of    the  courthouse    in   the  granted.     In  affirming  this  ruling  the 

county  in  which  the  suit  was  pending  Supreme  Court  said :  '* A  bill  for  fraud 

would  not  avail.  could  not  have  been  maintained,  be- 

1.  Barry  v,  Barry,   i  Md.  Ch.   20;  cause  there  was  no  foundation  for  the 

Straus  V,  Rost,  67  Md.  465,  where  the  charge.     A  bill  of  review  would  not 

court  said :  **  The  general  rule  of  prac-  have  availed  him,  because  there  was  no 

tice,  that  a  decree  or  decretal  order  error  apparent  upon  the  face  of  the 

after  enrollment  can  be  revised  or  an-  decree  nor  upon  the  record.    The  cir- 

nulled  only  by  a  bill  of  review  or  by  cumstances  under  which  the    decree 

an  original  bill  for  fraud,  is  well  settled,  was  rendered  were  very  peculiar.  ♦  ♦  ♦ 

Thruston  V.  Devecmon,  30  Md.   210;  The  proper  mode  of  seeking  redress 

Downes  v,  Friel,  57  Md.  531 ;  United  was  by    motion     upon   the    showing 

Lines  Tel.  Co.  v,  Stevens,  67  Md.  156.  which  was  made.     Kemp  v.  Squire,  i 

But  there  are  certain    well    defined  Ves.  205 ;  Robson  v,  Cranwell,  i  Dick, 

exceptions  to  this  general  rule,  which  61 ;  Benson  v,  Vernon,  3  Bro.  P.  C. 

are  equally  well    established,   where  626}  Erwin  v.  Vint,  6    Munf.    (Va.) 

the  procedure    may  be    by  petition.  267;  Pickett  v.  Legerwood,  7  Pet.  (U. 

These  are   4n  cases  not  heard  upon  S.)  144;  Tilden  v,  Johnson,  6  Cush. 

their  merits,  and  in  which  it  is  alleged  (Mass.)  354;  Balch  v.  Shaw,  7  Cush. 

that  the  decree  was  entered  by  mistake,  (Mass.)   284;   Hall  v,     Williams,    10 

or  surprise,  or  under  such  circumstan-  Me.  278.     The  Circuit  Court  had  the 

ces  as  shall  satisfy  the  court,  in  the  power  to  do  what  it  did,  and  properly 

exercise  of  a  sound   discretion,  that  did  it.    This  was  less  expensive,  l^ss 

the  enrollment  ought  to  be  discharged  dilatory,  and    much  to  be  preferred 

and  the  decree  set  aside.'     Herbert  v,  to   a    bill,    even    if    the  same  reliei 

Rowles,    30    Md.    271 ;     Washington  could    have    been  had  in  that  way. 

First  Nat.  Bank  v.  Eccleston,  48  Md.  It  was  also  more  in  accordance  with 

155;   Pfeaff  V,   Jones,    50    Md.    269;  the    spirit    of    sound    equity     prac- 

Gechter  V.  Gechter,  51  Md.  187;  Pat-  tice." 

terson  v,  Preston,  51  Md.  196;  Downes  But  where  a  case  is  submitted  upon 

V.  Friel,  57  Md.  533.*'   See  also  Stevens  what  the  defendant  deems  sufficient 

V,  Guppy,  I  T.  &  R.  178;  Keenan  t;.  proof  to  disclose  the  merits  of  his  de- 

Strange,  12  Ala.  290 ;  Stewart  v.  Beard,  fense,  and  the  court  decrees  adversely, 

3  Md.  Ch.  227;  Day  v.  Allaire,  31  N.  his  only  remedy  is  by  an  appeal;  or  if 

J.  Eq.  303.  the  decree  were  by  mistake,  his  claim 

In  French  v.  Stewart,  22  Wall.   (U.  ^^/brt' enrollment  is  undoubted.     Her- 

S.)  238,  a  decree  fro  confesso  had  been  bert  v,  Rowles,  30  Md.  271. 
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protected,  and  without  the  laches  or  fault  of  the  party  who 
applies.* 

(5)  Changing  Time  or  Manner  of  Execution. — Although  the 
court  has  no  power  to  amend,  modify,  or  alter  the  principles  of 
a  final  decree  after  the  expiration  of  the  term  at  which  it  was 
rendered,  it  nevertheless  retains  the  inherent  right  to  modify, 

by  a  subsequent  order,  the  time  of  its  enforcement*  or  manner* 

1.  Cawlej  V,  Leonard,  28  N.  J.  Eq.  motion  was  allowed  upon   condition 

467 ;  Brinkerhoff  v,  Franklin,  21  N.  J.  that  the  defendant  pay   the  interest 

£q.  334,  where  the  doctrine  was  laid  and  costs,  upon  plaintiff's  undertaking 

down  substantially  in  the  words  of  the  to  repay  the  same  if  the  decree  should 

text,  and  the  following  cases  cited  in  be  reversed. 

support  of  it:     Robson  t;.  Cranwell,  i  In   Edwards  v,   Cunliffe,    i   Madd. 

Dick.  61 ;  Kemp  v.  Squire,  i  Ves.  205 ;  287,  the  decree  provided  that  unless 

Wrightv.Wrlght,  I  Ves.409;Hargrave  the  amount  due  was  paid  December 

V.  Hargrave,  3  McN.  &  G.  34i8;  Wooster  23,    1814,    the    mortgage    foreclosure 

t;.  Woodhull,  I  Johns.  Ch.  (N.Y.)539;  should    become    absolute,    but,     the 

Beekman  v.  Peck,  3  Johns.  Ch.  415;  mortgagor  being    unable    to  comply 

Millspaugh  v,  McBride,  7  Paie:e  TN.  with  the  terms,  the  jlate  of  payment 

Y.)  509;  Tripp  v.  Vincent,  8  Paige  (N.  was,     upon     motion,    extended     four 

Y.)  180;  Robertson  v.  Miller,  3  N.  J.  times.     See  also  Gerrish  v.  Black,  109 

Eq.  452 ;  Collins  v.  Taylor,  4  N.  J.  Eq.  Mass.  474. 

163;  Miller  v.  Hild,  11  N.  J.  Eq.  25;  In  Spann  t;.  Spann,  2  Hill  Eq.  (S. 

Carpenter  v.  Muchmore,  15  N.  J.  Eq.  Car.)  152,   Johnson,  J.,  in  delivering 

123.     See  also  Conrad  v.  Mullison,  24  the  opinion  of  the  court    upon   this 

N.  J.    Eq.  65;  Sewall  t;.  Brainerd,  38  question,    said:    **But    it    is    equally 

Vt.  364.  clear  that  the  courts,  both  of  law  and 

LaohM  of  Apidioant. — In  Cawlev  v.  equity,   or  a  judge  or  chancellor  at 

Leonard,  28  N.  J.  Eq.  467,  it  was  held  chambers,  have  the  power,  and  daily 

that  failure  to  record  certain  deeds  of  exercise  it,  of  suspending  the  execu- 

conveyance  is  not  such  laches  as  will  tion  of  even  final  process  on  account 

prevent  the  relief,  where  there  are  cir-  of  subsequent    matter    which    would 

cumstances  showing  such  neglect  to  render  the  execution  of  It  oppressive 

be  immaterial  and  excusable.  or  iniquitous." 

In    Harrison   v,   Meredith,  3  J.   ).  In  Baird  v.  Shepherd,  2  Ohio  261, 

Marsh.  (Ky.)  219,  an  application  was  the  time  for  performing  a  decree  was 

denied  on  the  ground  of  laches.  extended  by  subsequent  order. 

Interest   Snbseanently  Aoqnlred. — A  8.  In  Turner  t».  Indianapolis,  etc.,  R. 

final  decree  which  has  been  fully  ex-  Co.,  8  Biss.  (U.  S.)  380,  Mr.  Justice 

ecuted  cannot  be  opened  on  the  peti-  Drummond,    in    commenting  on  the 

tion  of  one  who,  by  his  own  showing,  modification  of  a  decree  by  a  subse- 

had  no  interest  wnatever  in  the  sub-  quentorder,  said:  "The  facts  were  that 

ject-matter  of    the  controversy  until  the  original  decree  was  entered  on  the 

long  after  it  was  terminated.     Boykin  i8th  of  Jul^,  1877,  and  the  amendment 

V,  Kernochan,  24  Ala.  697.  was  made  in  Ma^,  1878.     I  admit  the 

3.  In  Bound  v.  South  Carolina  R.  rule  which  denies  the  power  of  the 

Co.,  55  Fed.  Rep.  186,  the  decree  or-  court  over   a  decree  after  the   term 

dered  the  sale  of  a  railroad  on  April  when    it   was    rendered.      It    cannot 

II,  1893,  and   an  appeal  having  been  change  or  alter  the  essential  parts  of 

taken,  in  which  no  supersedeas  bond  the  decree.     But  what  was  the  order 

was  given,  the  court,  on  motion,  post-  made  by  the  court  in  May,  1878?    It 

poned  the  sale  to  December  12th  of  is  termed  a  further  direction  for  the 

that  year.  execution  of  the    decree    theretofore 

In  Monkhouse  v,  Bedford,  17  Ves.  entered.  The  original  decree  pro- 
Jr.  380,  the  plaintiff  having  obtained  vided  that  the  property  should  be  sold 
a  decree  foreclosing  a  mortgage,  on  a  certain  number  of  days'  publica- 
the  defendant  moved  the  court  to  sus-  tion.  That  was  changed  by  the 
pend  its  execution,  until  six  months  amendment.  The  original  decree  pro- 
after  an  appeal  could  be  heard,  which  vided  for  the  distribution  of  the  funds 
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in  which  it  shall  be  enforced.^ 

(6)  By  Consent, — A  decree  may  be  amended  or  set  aside  at  a 
subsequent  term,  upon  the  consent  of  both  parties.* 

arising  from  the  sale  in  a  particular  directed  to  be  paid  on  a  particular  daj 

manner.     That  was   changed  by  the  bj  the  person  who  had  recovered  the 

amendment  of  Maj,  1878.     But  these  land  for  improvements   made  on  it. 

thines  did  not  affect  the  substance  of  Where  such  a  measure  is  necessarj 

the  decree.     Of  the  right  of  the  court  and  proper  it  must  be  bj  bill  filed  to 

to  make  that  order,  I  cannot  doubt."  carry  the  former  decree   into  ^ect. 

This  case  was  appealed  to  the  Supreme  Mummjrs  v.   Morgan,   3  Litt.   (Kj.) 

Court  of  the  United  States,  where  Mr.  295.     See  article  Bills  to  Ekforcb 

Justice  Harlan,  in  rendering  the  deci-  Degress,  vol.  3,  p.  601. 

sion  upon  review  of  the  foregoing  ob-  3.  Jones  v.  Fayerweather,  46  N.  J. 

jection,   with  others,  said:    ''We  do  Eq.  237 ;  Pfeaff  i^.  Jones,  50  Md.  263; 

do  not  stop  to  consider  whether  these  McKenzie  v.  Bacon,  40  La.  Ann.  157 ; 

objections  find  any    support    in    the  Wallaces    v,    Marshall,    9    B.     Mon. 


record,  since  it  is  sufficient  to  say  that,  (Ky.)  1C3;  Holbert  v,  Montgomery,  5 

if  any  such  errors  exist,  they  necessa-  Dana  (Ky.)   11.     See  also  Ansley  v, 

rily  mhere,  some  in  the  final  decree  of  Robinson,   16  Ala.  793;  Williams  v. 

foreclosure  and  sale,  and  others  in  the  Banks,  19  Md.  524;  Lovejoy  z\  Irelan, 

orders  which  preceded  it.    They  can-  19  Md.  56.     But  compare   Kinney  v, 

not    be    examined    upon    an    appeal  Consolidated    Virginia    Min.    Co.,  4 

merely  from  the  order  confirming  the  Sawy.  (U.  S.)  382;  Brady  v,  Hamlett, 

report  of  sale.    Our  authority  extends,  33  Ark.  105. 

as  we  have  shown,  no  further  than  to  Valid  aliher  on  IMrect  or  Collateral 
an  examination  of  the  exceptions  Attack. — In  Jones  v,  Fayerweather,  46 
filed  by  appellants  to  the  report  of  N.  J.  Eq.  237,  a  final  decree  carried 
sale,  from  the  order  confirming  which  error  on  its  face  in  that  it  omitted  to 
this  appeal  is  taken.  And  some  of  afford  all  the  relief  to  which  the  plain- 
these  exceptions  plainly  have  refer-  tiff's  bill  and  the  evidence  showed 
ence,  not  to  the  sale  itself,  but  to  the  that  he  was  entitled.  After  the  term, 
final  decree  of  foreclosure — such,  for  it  was  corrected  on  application  of  the 
Instance,  as  that  the  terms  of  sale  were  plaintiff  with  the  consent  of  all  the 
too  onerous,  that  the  property  was  parties  to  the  suit,  and  subsequently 
sold  subject  to  various  claims,  the  the  amended  decree  was  vacated  in 
amount  of  which  was  wholly  uncertain,  toto  at  the  instance  of  a  stranger  to 
and  that  the  court  had  no  jurisdiction  the  suit.  It  was  held  that  the  amend- 
in  the  case.''  Turner  v.  Farmers'  L.  &  ment  thus  made  by  consent  could  not 
T.  Co.,  106  U.  S.  552.  be  attacked*  collaterally,    and    hence 

In  Farmers'  L.  &  T.  Co.  v,  Oregon  that  the  decree  vacating  the  proceed- 
Pac.  R.  Co.  (Oregon,  1895),  40  Pac.  ing  was  erroneous.  It  was  further- 
Rep.  1089,  a  decree  of  sale  under  a  more  declared  that  the  procedure  was 
railroad  foreclosure  was  modified  by  unexceptionable  from  any  point  of 
a  subsequent  order  relating  to  the  view.  This  conclusion  was  supported 
terms  of  the  sale.  See  also  Dawes  v.  by  the  following  statement  of  princi- 
Thomas,  4  Gill  (Md.)  333.  pies:  *'That  a  court  of  equity  can,  at 

1.  The  chancellor  may,  after  a    de-  any  time,  unless  barred  by  uie  limitation 

cree  for  a  conveyance,  cause  the  decree  of  a  statute  or  by  paramount  equities, 

to  be  fully  executed  by  ordering  the  alter  its  own  enrolled  decrees  at  the 

properconveyancesto  be  made,  though  instance  of  a  party  to  the  record,  in 

at  a  distant  period  afterwards.     Wick-  certain  classes  of  cases,  will  not,  it  is 

liffe  V.  Lee,  6  B.  Mon.  (Ky.)  552.  presumed,     be     denied  by    any  one. 

But  the  supplemental  order  or  de-  Barely  to  posit  this  proposition  is  to 

cree  can  create  no  other  or  different  ensure  its  acceptance;  and  it  is  equally 

liabilities  than  those  imposed  by  the  plain  that  the  suit  of  the  appellants, 

original  decree.     Walker  v.  Courier  with  respect  to  the  emendation  of  the 

Co.,  9  111.  App.  418.     Thus  the  court  original     decree,     is    comprehended 

cannot,   in   a    summary   way,    decree  within  one  of  the  classes  of  cases  thus 

land  to  be  sold   to  pay  the  amount  alluded  to,  in  which  alterations  of  en- 

which,  by  a  former  decree,  had  been  rolled  decrees   can  be  made.     When 
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Benedy  ftnr  IxoiM  of  Authority. — Although,  in  most  cases,  an  erro- 
neous interference  with  the  decree  of  a  former  term  is  corrected 

this  decree  was  remodeled  an  error  particular,  that  this  court  does  not  in- 
was  inherent  in  the  record,  and  that  tend  to  intimate  that  the  decree  in  the 
error  properly  formed  the  basis  for  a  present  instance  was  not  corrected  in 
bill  of  review.  In  truth,  the  juncture  an  unexceptionable  mode.  Why  a  pure 
presented  a  typical  case  for  this  procedure  that  is  not  in  any  sense  juris- 
species  of  remedy,  as  the  error  to  be  dictional,  and  is  of  no  concern  to  any 
corrected  became  apparent  by  a  mere  persons  who  are  not  parties  to  the  suit, 
examination  and  consideration  of  the  cannot  be  waived  in  any  case  by  such 
record  in  connection  with  the  evi-  parties,  is  not  apparent.  Parties  to  a 
dence.  That  such  a  posture  of  the  suit  who  assent  to  a  decree  lose  their 
proceedings  would  have  warranted  the  right  of  appeal  with  respect  to  it,  and 
use  of  the  formula  referred  to,  seems  consequently  it  is  not  perceived  on 
to  be  beyond  all  question,  and  it  is  what  ground  this  amended  decree 
therefore  deemed  superfluous  to  refer  could  be  challenged  by  any  of  the  liti- 
to  authorities  upon  the  subject.  And  gants  comprehended  by  the  bill.'' 
from  the  postulate  thus  assumed  the  At  Xnstanco  of  a  Strangor. — A  final 
conclusion  necessarily  results  that  the  decree  cannot  be  set  aside  after  the 
court  of  chancery  had  jurisdiction  to  close  of  the  term,  upon  the  applica- 
alter  its  original  decree ;  it  could  tion  of  a  mere  stranger  to  the  suit, 
plainly  have  done  so  through  the  in-  who  conceives  that  his  rights  are 
strumentality  of  a  bill  of  reWew  at  the  impaired  by  the  decree.  He  must  re- 
instance  of  the  complainant.  An  alter-  sort  to  an  original  bill  if  he  has 
ation  of  the  decree  e£Fected  in  that  any  remedy,  and  a  decree  setting  aside 
mode  would  have  been  technically  the  former  decree  without  such  a  bill 
correct.  This  being  so,  the  objection  would  be  reversible  on  a  bill  of  review, 
of  the  counsel  of  the  respondents,  Jones  v.Fayerweather,  46N.J.  Eq.  237. 
which  is  now  under  consideration,  is  Attorney's  AnUiorlty  to  Oonaont. —  In 
left  without  support,  for  if  the  chan-  Holbert  v.  Montgomery,  5  Dana  (Ky.) 
cellor  possessed  the  power  to  alter  his  11,  it  was  held  that  after  the  rendition 
decree  in  a  certain  mode,  his  adjudi-  of  a.final  decree  the  attorneys  by  whom 
cation  cannot  be  impeached  collater-  the  suit  was  prosecuted  and  defended 
ally.  •  *  *  It  is  true  that  in  this  have  no  authority,  resulting  from  their 
instance  a  bill  of  review  was  not  used,  original  employment,  to  consent  to 
the  decree  being  altered  by  the  con-  have  it  set  aside, 
sent  of  all  the  parties  to  the  suit.  But  ImiOled  Oonsont. — In  Pfeaff  v.  Jones, 
the  bill  of  review  is  not  a  jurisdictional  50  Md.  263,  the  plaintiff  in  the  original 
proceeding;  it  is  the  technical  form,  cause  expressly  assented  to  the  order 
whereby  the  chancellor  exercises  the  rescinding  the  decree,  and  the  defend- 
prerogative  inherent  in  him  of  modi-  ant  made  no  objection,  although  a  copy 
^ing  in  the  permitted  cases  his  de-  of  the  petition  asking  for  the  rescission 
crees.  That  such  an  authority  in  and  other  relief  was  duly  served  upon 
particular  cases  continues  in  the  chan-  him,  and  it  was  held  that  the  defend- 
cellor,  has  been  attested  by  manyjudi-  ant's  consent  inight  be  assumed, 
cial  decisions,  some  of  which  have  BttopiMl. — In  Tucker  v.  Hadley,  5a 
been  rendered  by  the  courts  of  this  Miss.  41^,  it  was  held  that,  although  a 
state.  Carpenter  v.^  Muchmore,  15  N.  decree  directing  a  sale  of  land  for  un- 
J.  £q.  123;  Clark  v\  Hall,  7  Paige  (N.  paid  purchase-money  is  generally  final 
V.)382;  Sprague  t;.  Jones,  9  Paige  and  cannot  be  reopened  or  vacated  at 
(N.  Y.)  395,  2  Hoff.  Ch.  Pr.  2.  The  a  subsequent  term,  yet  where  this  has 
result,  uierefore,  is  that  the  claim  been  done  at  the  Instance  of  defend- 
that  in  altering  the  decree  in  question  ants  who  had  not  been  properly  cited, 
the  chancellor  went  beyond  his  juris-  and  the  whole  case  is  litigated  afresh 
diction,  so  that  the  matter  was  coram  resulting  in  another  decree  of  sale, 
non  judice^  cannot  be  reasonably  pre-  the  parties  who  procured  the  reopen- 
dlcated.  It  seems  proper  to  add,  in  ing  will  not  be  heard  to  object  or  to 
order  to  avoid  misconstruction  of  the  deny  the  validity  of  the  second  decree, 
views  entertained  by  the  court  in  re-  Where  a  final  decree  was  amended 
gard  to  the  practice  in  equity,  in  this  at  a  subsequent  term  without  author* 
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on  appeal  or  error,  the  remedy  may  be  had  by  bill  of  review  for 
error  apparent.^  And  it  seems  that  in  a  proper  case,  the  court 
may  be  restrained  by  writ  of  prohibition  from  further  proceed- 
ing in  the  cause,^  or  the  court  may  be  compelled  by  manda^ 
mus  to  vacate  an  order  unwarrantably  disturbing  the  decree.^ 

(7)  Modification,  etc,  of  Consent  Decrees. — After  the  end  of  the 
term,  at  which  a  consent  decree  is  entered,  it  cannot  be  set  aside, 
modified  or  altered,  without  the  consent  of  all  the  parties  thereto, 
except  only  to  correct  a  clerical  error,*  even  though  such  consent 
was  given  by  mistake  or  procured  by  the  fraudulent  conduct  of 
one  of  the  parties.* 

(8)  Vacating  Decrees  Pro  Confesso  and  on  Default  at  Hearing, 
— oee  supra,  this  article,  X.,  and  XI.  3. 

XT.  CoVSTBirCTIOV  or    DEGBEES— Mftalteit    Inteatloii    Oontrali.— The 

meaning  and  effect  of  decrees  are  to  be  deduced  from  the  man!* 
fest  intention  of   the  court,*  which,  in  case  of  doubt,  may  be 

itj,  and  a  sale  thereunder  was  affirmed  with,  will    be    set  aside  on    motion, 

by  consent  of  all  the  parties,  it  was  People     v.     North     San     Francisco 

held  that  the  irregularity  was  waived.  Homestead,  etc.,  Assoc.,  38  Cal.  564. 

Kemp  %}.  Lyon,  76  Ala.  212.  Bzror  Hot  derleal. — Where  the  error 

1.  Saunders  v,  Gregory,  3  Heisk.  complained  of  is  the  insertion  of  a 
(Tenn.)  567.  See  generally  article  particular  amount  in  a  consent  decree, 
Bills  of  Rbvibw,  vol.  3,  p.  575  et  seq.  as  the  result  of  a  calculation  by  one  of 

2.  U.  S.  f.  Williams,  67  Fed.  Rep.  the  parties  upon  a  basis  whicn  other 
384.  parties  reg^ni  as  not  in  accord  with 

8.  York  V.  Ingham,  Circuit  Judge,  the  understanding  of  the  parties,  such 

57  Mich.  421 ;  Bx  /.  Robinson,  72  Ala.  error  is  not  a  clerical  error,  but  a 

389.  mistake     of     parties,     and     can      be 

4.  Morris  v.   Peyton,    29    W.    Va.  corrected     only     by     original     bill. 

201 ;  Rose  v.  Brown,  17  W.  Va.  649;  Morris  v.  Pejrton,  29  W.  Va.  aoi. 

Armstrong  vl  Wilson,  19  W.  Va.  108;  5.  The  remedy  in  such  cases  is  by 

Manion    v.    Fahy,   11   W.   Va.    482;  original  bill.     Manion  v.  Fahy,  11  W. 

Estill  V.  McClintic,  11  W.  Va.  399;  Va.  482 ;  Armstrong  t».  Wilson,  19  W. 

Stewart  v,  Stewart  (W.  Va.  1894),  ^^  Va.  108 ;  Darrau^h  v.  Blackford,  84  Va. 

S.  B.  Rep.  862;  Darraugh  v.  Black-  509;  Clews  t;.  First  Mortg.  Bondhold- 

ford,    84    Va.    509;    Clews    v.    First  ers,  51  Ga.  131 ;  Bradish  t;.  Gee,  Ambl. 

Mortg.  Bondholders,  51  Ga.  131.     See  229.    See  also  Jones  v.  Williamson,  5 

also    Pipkin    t'.    Haun,    Freem.   Ch.  Coldw.(Tenn.)  371.    Compare  Kerch- 

(Miss.)  2C4;  Monell  v.  Lawrence,  12  ner  v,  McEachern,  93  N.  Car.  447. 

Johns.    (N.    Y.)     521;     Atkinson    xu  6.  *' A  decree  should  never  be  made 

lanks,  I  Cow.  (N.  Y.)709;  Bayerque  to  operate  against  the  manifest  and 

T'.    Jackson    Water    Co.,     i     McAll.  declared  intention  of  the  court."    Dos- 

(U.  S.)  85;  Coleman  v.  Neill,  11  Fed.  cher  v,  Blackiston,  7  Oregon  406;  Up- 

Rep.    461 ;    Peay    v.     Tannehill,    27  John  v,  Ewing,  2  Ohio  St.  14.    See  also 

Ark.    114.       Compare     Edgerton     v.  American  Co.  t;.  Bradford,  27  Cal.  360. 

Muse,  2  Hill  Eq.  (S.  Car.)  51 ;  Porter  The  Bole  Apidied. — Where  a  decree 

V.  Vaughan,  22  Vt.  269.  of  foreclosure  and  sale  was  modified  on 

But  the  court  may  give  such  further  appeal  so  as  to  authorize  the  taking  of 

directions  as  shall  become  necessary  an  account,  and  afterwards  the  opinion 

for  the  purpose  of  carrying  a  consent  of  the  appellate  court  was  modified  so 

decree   into  effect    according    to    its  as  to  authorise  the  mortgagor  to  move 

spirit  and  intent.    Leitch  v,  Cumps-  the  court  below  to  set  aside  the  sale, 

ton,  4  Paige  (N.  Y.)  476.  the  court  stating  that  for  this  purpose 

Glerioal  Brron. — A  decree  purport-  the  court  below  might  regard  the  orig- 

ing  to  be  entered  upon  a  written  stipu-  inal  decree  as  reversed,  it  was  held 

laSoOi  but  not  in  conformity  there-  that  the  original  decree  was  not  in  fact 
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ascertained  by  reference  to  the  bill  and  other  proceedings,  par- 
ticularly  where  these  are  referred  to  in  the  decree  itself.' 
,  limited  to  Plaadingt  and  Iiraoi. — Every  decree  must  be  considered 
in  connection  with  the  pleadings,^  and  if  its  language  is  broader 
than  is  required,  it  will  be  limited  by  construction  so  that  its 
effect  shall  be  such,  and  such  only,  as  is  needed  for  the  purposes 
of  the  case  that  has  been  made,  and  the  issues  that  have  been 
decided.' 

reversed,  so  far  as  ordering  the  sale  Definiteness  and  Certainty — In  Gen- 

was  concerned,  and  that  the  order  of  eral^  notes. 

the  appellate  court  did  not  vacate  the  "Wherever  a  judgment  is  open  to 
sale  or  require  the  court  below  to  set  two  or  more  interpretations,  that  inter- 
it  aside.  Racine,  etc.,  R.  Co.  v.  Farm-  pretation  should  be  given  to  it  which 
ers*  Loan,  etc.,  Co.,  86  111.  187.  will  make  it  correct  and  proper,  and 

A  decree  declaring  the  court's  which  will  make  it  correspond  with 
opinion  that  an  agreement  for  the  sale  the  pleadings  and  the  other  pro- 
of a  tract  of  land  should  be  specifically  ceedings  in  the  case,  and  not  an  inter- 
performed  hy  both  parties,  and  direct-  pretation  which  will  render  it  im- 
ing  the  vendee  to  execute  a  mortgage  proper  or  erroneous."  Clay  r.  Hilde- 
of  the  same  land  to  secure  the  pur-  brand,  34  Kan.  694. 
chase-monej,  is  to  be  understood  as  Ckmtra,  where  Decree  Is  Oomplete  Hi 
requiring  the  vendor  in  the  first  place  Itself. — In  Weehawken  Ferry  Co.  v. 
to  make  a  title  to  him.  Mayo  v.  Pur-  Sisson,  17  N.  J.  Eq.  476,  a  decree  had 
cell,  3  Munf.  (Va.)  243.  been  made  vacating  a  deed  of  trust  on 

Decree    Vesting    Title   to    Land. —  the  ground  that  it  did  not  conform  to 

Where,  by  force  of  a  statute,  a  decree  the    intentions    of    the    settler,    and 

directing  a  conveyance  to  be  made  vests  the  decree  directed  him  to  execute  a 

the  estate,  the  same  principles  of  inter-  new  conveyance,  and  declared  in  ex- 

pretation  must  be  applied  to  the  decree  plicit  terms  the  new  trusts  on  which 

as  if  its  terms  were  duly  and   fully  it  was  to  be  made.    A  statute  provided 

embodied  in  a  conveyance.     Price  v,  that  such  decrees  if  not  complied  with 

Sisson,  13  N.  }.  Eq.  172.  should  have  the  same  operation  and 

Literal  Interpretation  Succumbs  to  effect  as  if  the  conveyance  were  ex- 
Princi^les. — In  Lewis  t\  Thornton,  6  ecuted  conformably  to  the  decree. 
Munf.  (Va.)  87,  it  was  held  that  It  was  argued  that  the  bill  and 
where  the  principles  of  a  decree  of  the  answer  were  part  of  the  record,  and 
court  of  appeals  seemed  to  be  opposed  that  it  was  legitimate,  when  the  mean- 
to  its  letter,  the  literal  interpretation  ing  of  the  decree  was  drawn  in  question, 
was  not  to  be  relied  on  as  a  binding  to  resort  to  them  for  the  purpose  of 
precedent.  construction,  and  the  offer  was  to  show 

1.  Walker  t».  Page,  21  Gratt.  (Va.)  that  the  term  "  issue,"  contained  in 
636.  the  decree,  had  been  used  in  the  plead- 

2.  Lockhart  v.  Horn,  3  Woods  (U.  ings  by  the  settler  in  the  limited  sense 
S.)  547.  See  in/ray  XVI.  Definiteness  of  children,  a  sense  which  would  not 
and  Certainty ^  notes.  be  admitted   if   the  decree  were  to  be 

Oertalnty. — ^But  there  must  be  at  construed  like  a  deed  and  without 
least  general  certainty  in  a  decree,  reference  to  the  pleadings.  The  con- 
without  the  necessity  of  resorting  to  tention  that  the  decree  was  to  be 
the  pleadings.  Wemwag  v.  Brown,  3  limited  by  the  pleadings  was  disposed 
Blackf.  (Ind.)  457,  cited^  with  other  of  in  the  opinion  of  the  court  as 
cases  in  point,  infra^  XVI.  i,  Defi-  follows:  "The  cases  referred  to  do 
niteness  and  Certainty — In  General^  not,  in  my  opinion,  sustain,  in  any  sub- 
notes;  and  infra^  Xvl.  3.  Certainty  8tantialdegree,the  principle  contended 
Attained  by  Keference^  notes.  for.     For  some   purposes,   it    is    not 

8.  Barnes  v,  Chicago,  etc.,   R.  Co.,  doubted,  the  pleadings  in  a  suit  in 

122  U.  S.  I ;  Graham  v.  La  Crosse  R.  equity  are  to  be  taken  and  examined 

Co.,  3  Wall.  (U.  S.)  704.    See  also  in  connection  witn  tne  decree.     It  is 

supra^  III.  2.  Conformity  to  Allejpa-  certainly  true,  as  it  was  insisted,  that 

tiotu  and  Prayer ;  and  in/rat  XVL  i.  the  rule  of  law  requires  the  pleadings 
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StipnlAtiinii  iMtwMn  tlie  Purti«,  or  signed  by  the  party  to  be  bound, 
which  are  filed  with  the  papers  in  the  cause,  may  be  considered 
in  determining  the  true  interpretation  of  the  decree.* 

Tba  Opiaion  «f  tlie  Court  may  be  examined  for  an  explanation  of  the 
extent  and  operation  of  the  decree,*  but  only  in  cases  of  am- 
biguity.' 

A  Doeroo  of  a  Fodend  Olroiiit  Court  will  be  construed  by  the  ordinary 
rules  of  the  common  law,  where  it  is  rendered  by  a  court  sitting 
in  a  state  in  which  the  common  law  prevails.* 

BmrpliiMgo. — The  maxim  utile  per  inutile  non  vitiatur  is  appli- 
cable to  decrees  inequity.* 

to   be  adduced,   when  the  decree  is  The   language  of  the  act  Is  that  the 

brought  into  court  as  evidence.    The  decree  shall  have  the  same  •  operation 

reason  of  this  rule  is  obvious.    There  and  effect '  as  if  the  conveyance  had 

are  few  decrees  which  do  not,  in  some  been  executed  '  conformable  '  to  such 

particulars,   refer    to    the    pleadings,  decree. 

either  expressly,  or  by  necessary  im-  **A  conveyance  executed  conforma- 
plication.  In  such  cases,  where  the  bly  to  a  decree,  must,  as  I  think,  be  so 
decree  refers  to  the  pleadings,  or  to  an  executed  as  to  give  it  the  same  leg^l 
intrinsic  document,  as  containing  a  effect  as  the  decree^  the  two  need  not 
statement  of  facts  necessary  to  the  be  in  the  same  words,  but  their  efficacy 
decree,  and  not  embodied  in  it,  such  in  law  must  be  identical.  Nor  do  I 
pleadings,  or  such  document,  as  far  think  that  a  decree  can  have  the  same 
as  referred  to,  upon  general  principles  'operation  and  effect'  as  a  deed  un- 
become  part  of  the  decree,  for  every  less  the  same  rules  of  construction  are 
purpose  of  construction.  But  in  the  to  be  applied  to  each." 
case  before  us  the  decree,  on  the  point  1.  Thayer  v.  McGee,  3o  Mich.  195. 
in  issue,  made  no  allusion  to  the  plead-  9.  Third  Reformed  Dutch  Church  v. 
ings;  it  was  complete  and  intelligible  Fox,  12  Phila.  (Pa.)  296,  where  the 
in  itself;  and  the  pleadings  were  to  be  court  distinguished  a  decree  in  equity 
ransacked  to  g^ve  it  a  meaning  which  from  a  judgment  at  law,  in  that  the 
its  language,  without  such  help,  would  latter  ''  speaks  for  itself  and  will  not 
not  convey.  I  have  examined  with  be  narrowed  or  enlarged  by  the  rea- 
care  the  many  cases  on  the  printed  sons  given  for  the  decision." 
brief  of  counsel,  and  I  do  not  find  8.  '*  There  is  no  doubt  but  that,  if 
one  of  them  which  countenances  a  decree  is  free  from  ambiguity,  it 
such  a  proposition.  I  do  not  find  even  speaks  for  itself  and  cannot  be  quali- 
a  dictum  which  warrants  the  idea  that,  fied  by  the  opinion  by  which  it  may 
where  a  final  decree  has  been  made,  have  been  preceded."  New  Orleans, 
which  is  complete  in  itself,  and  in  etc.,  R.  Co.  v.  New  Orleans,  14  Fed. 
which  the  language  is  intelligible,  tlie  Rep.  376,  citing  Plicque  t».  Perret, 
bill  or  the  answer  can  be  read  for  the  19  La.  318;  Keane  x\  Fisher,  10  La. 
purpose  of  limiting  the  force  of  its  Ann.  261 ;  Trescott  v,  Lewis,  12  La. 
words  and  controlling  its  legal  effect.  Ann.  197;  McDonogh's  Succession,  24 
I  think  the  sound  doctrine  is,  that  a  La.  Ann.  34;  Washington,  etc..  Steam- 
decree  in  equity  rests  on  the  same  Packet  Co.  v.  Sickles,  24  How.  (U. 
ground,  in  this  respect,  with  a  deed  or  S. )  333 ;  Smith  v.  Kernochen,  7  How. 
a  judgment  at  law.  ♦  •  ♦  Thus  far  (U.  S.)  199.  See  also  Herrick  v. 
this  point  has  been  considered  irre-  Cutcheon,  55  Fed.  Rep.  6. 
spective  of  the  effect  of  the  statute.  4.  Higueras  v.  U.  S.,  5  Wall.  (U. 
»  ♦  *  The  chancellor  held  that  the  S.)  827,  holding  that  in  the  descrip- 
terms  of  the  decree,  by  force  of  the  tion  of  boundaries  of  real  estate  in  a 
act,  must  be  construed  precisely  as  the  decree,  courses  and  distances  must 
conveyance  itself  would  have  been,  if  yield  to  monuments, 
executed  within  the  time  appointed  for  5.  Thus,  in  Laverty  r.  Moore,  33  N. 
its  execution.  This  seems  clearly  to  Y.  658,  a  manifest  misdescription  of 
be  the  correct  rendering  of  the  statute,  the  premises  in  a  decree  for  the  con- 
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In  OeneraL 


ZVI.  BsronTEHESS  AiTB  Cebtaihtt— 1.  In  General.— A  decree 
should  ascertain  and  fix  with  definiteness  and  certainty  the  rights 
and  liabilities  of  the  respective  parties  to  the  proceedings  upon 
which  it  is  founded,  so  as  to  furnish  a  guide  and  protection  to 
the  ministerial  officers  of  the  court  who  may  be  charged  with  its 
execution.* 


veyancc  of  real  estates  was  rejected  as  heirs  a  gross  sum   **  in  such  propor- 

surplusage.     See    also    Campbell   v.  tions  as  they  are  entitled  to  the  same 

Ayres,  6  Iowa  339.  under  the  will,"  thus  leaving  judicial 

1.  Mobile,  etc.,  R.  Co.  v.  Talman,  15  questions  to  the  administrators,  was 

Ala.  472;  Hays  v.  May,  i  J.  J.  Marsh,  held  to  be  erroneous.  White  v.  White, 

(Ky.)   497;    Bradfield   v,   Dewell,  48  3  Dana  (Ky.)  374. 

Mich.   9,   holding    that    precision    is  Amount  to  he  Fixed  by  Master. ^^K 

especially  imperative,  when  as  a  part  final    decree  for  money    should    not 

of  the  relief  g^ven  a  mandatory  injunc-  leave  the  amount  to  be   ascertained 

tion  is  awarded  for  the  demolition  of  absolutely  by  a  master,  Mobile,  etc., 

structures      which     have     long      ex-  R.  Co.   ^^  Talman,  15  Ala.  472;   the 

isted.  reason  assigned  being  that  the  defend- 

Certainty  In  Money  Decree. — In  a  ant  would  have  no  opportunity  of  ex- 
final  decree  for  the  payment  of  money  cepting  to  the  master's  report.  Cod- 
the  amount  to  be  paid  should  beascer-  wise  v.  Taylor,  ^4  Sneed  (Tenn.)  351, 


tained  and  determined  by  the  court, 
and  not  left  to  be  fixed  by  the  calcula- 
tions of  any  ministerial  oflScer.  Wern- 
wag  V.  Brown,  3  Blaclcf.  (Ind.)457; 
Anderson  v.  Reed,  11  Iowa  177;  Ban- 
ton  V,  Campbell,  2  Dana  (Ky.)  421 ; 
Clark  V,  Bell,  4 Dana  (Ky.)  16;  South- 
erland  v,  Crawford,  2  J.  J.  Marsh. 
(Ky.)  370;  Taylor  v,  Morton,  5  J.  J. 
Marsh.  (Ky.)  65;  Landerman  t'.  Mc- 
Kinson,  5  J.  J.  Marsh.  (Ky.)  234; 
Honore  v.  c5oImesniI,  i  J.  J.  Marsh. 
(Ky.)  506;  Stagner  v.  Fox,  i  T.  J. 
Marsh.  (Ky.)  556;  Clarkson  v.  White, 


where  the  court  said  :  "To  sanc- 
tion such  a  practice  would  be  to  admit 
the  delegation  of  judicial  authority  by 
the  court,  •  •  ♦  which,  in  a  matter 
of  this  nature,  is  not  allowable,  ex- 
cept upon  an  order  of  reference  for 
the  information  of  the  chancellor; 
but  the  action  of  the  master  in  such 
case  must  undergo  the  supervision  of 
the  chancellor,  and  receive  his  sanc- 
tion, and  rest  upon  his  judicial  re- 
sponsibility." 

Decree    ile    Bonis     Teitatorls.  —  In 
South  V,   Carr,   7  T.  B.   Mon.  (Ky.) 


4  J.   J.   Marsh.   (Ky.)  529.     Compare  419,  which  was  a  suit  against  personal 

the   foregoing   Kentucky    cases    with  representatives  and   heirs,  the   court 

Mason   v.   Chambers,  4  J.  J.  Marsh,  said  that  **  if  there  be  a  default,  it  may 

(Ky.)  401.   See  also,  in  support  of  the  be  taken  as  a  confession  of  assets,  and 

general  rule,  Hards  v.  Burton,  79  111.  the  decree   ought   to  be  rendered  in 


504;  Codwise  v.  Taylor,  4  Sneed 
(Tenn.)  346;  Mobile,  etc.,  R.  Co.  v. 
Talman,  15  Ala.  472 ;  Ballard  xk  Davis, 
I  J.  J.  Marsh.  (K;f.)  376. 

A  decree  for  distribution  should  as- 
certain the  amount  of  each  share  in 
the  estate,  and  not  leave  long  calcula- 


such  language  as  explicitly  to  oper- 
ate on  the  assets  which  were  of  the 
decedent  at  his  death  and  which  had 
come  to  the  hands  of  the  representa- 
tive to  be  administered." 

Decree  EitabUsbing  Water  Rlglit. — In 
Bradfield  t'.  Dewell,  48  Mich.  9,  it  was 


tions  and  sets-off  to  be  made  by  the    held  that  a  decree  which  required  the 
clerk  to  find  each   one's   share,  espe-     defendants  to  suffer  water  to  flow  to 


cially  where  the  clerk  is  required  to 
travel  out  of  the  record  to  examine 
papers  on  file  to  make  such  estimates. 
An  auditor  should  be  appointed  to 
make  and  report  such  estimates  for 
the  adoption  or  revision  of  the  court. 
Roberts  xk  Dale,  7  B.  Mon.  (Ky.)  199. 
To  the  same  effect,  see  Arnold  x\  kr- 
nold,  II  B.  Mon.  (Ky.)  94. 
A  decree  that  administrators  pay  to 


plaintiff  sufficient  to  accomplish  a  cer- 
tain result,  when  his  right  to  it  was 
dependent  on  contingencies  not  speci- 
fied and  which  required  important  ac- 
tion by  himself,  was  wantine  in  the 
precision  requisite  for  a  judicial  de- 
termination of  rights. 

Decree  Uncertain  In  Part. — ^A  decree 
for  a  specified  amount  at  least  **  and 
upwards"  is  good  for  the  sum  stated, 
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A  decree  may  be  void  for  uncertainty  because  of  an  irrecon- 
cilable conflict  in  its  provisions.^  But  it  ought  not  to  be  reversed 
for  uncertainty  in  matters  merely  interlocutory  which  may  be 

Perfected  by  application  to  the  court,*  nor  where  its  meaning  can 

e  ascertained  from  the  recitals  in  the  whole  record.* 

but  not  for  more.     Carter  v,  Lewis,  decree  is  so  obscure  as  not  to  clearly 

39  111.  500.  express   the    exact    determination    of 

Daerae  fiir  a  lala.— When  a  decree  the  court,  reference  may  be  had  to  the 

subjects  certain  property  to  the  satis-  pleadings  and  the  other  proceedings; 

factionof  a  judgment,  and  orders  a  sale  and   if,  with   the    light  thus  thrown 

for  that  purpose,  it  must  ascertain  the  upon  such  entry,  its  obscurity  is  dis- 

precise  amount  for  which  the  premises  pelled  and  its  intended   signification 

are   liable,   or  it  will   be  erroneous,  made  apparent,  the  decree  will  be  up- 

Gauler  v,  Wohlers,  12  111.  App.  594.  held  and   carried   into  effect  in  the 

A  Daeraa  Bnforeliiff  a  Yandor'i  Lla&  same  manner  as  if   its  meaning  and 

should  so  fully  describe  the  land  as  to  intent  were  made  clear  and  manifest 

enable  the  ofncer  to  execute  the  decree  by  its  own  terms.    Clay    v.    Hilde- 

intelligently.   Murray  v.  Land,  27  Tex.  brand,  34  Kan.  701;  Redhead  v.  Ba- 

89,  where  the  description  was  held  to  ker,  85  Iowa    351,   citing   Fowler  v. 

be  too  uncertain.  Doyle,  16  Iowa  535,  and  distinguish- 

Decree  Orderinf  OonatmetUm  of  ing  Giddings  v.  Giddings,  70  Iowa 
Brldfa. — Where  the  court  decided  to  re-  486.  See  also  McLemore  v,  Nuckolls, 
quire  the  defendant,  a  railroad  com-  37  Ala.  663;  Dousman  v.  Hooe,  3  Wis. 
pany,  to  provide  a  bridge  across  a  creek  466 ;  Hofferbert  v.  Klinkhardt,  58  111. 
so  as  to  afford  the  plaintiff  communica-  450.  C^^m/ar^  Wernwag  v.  Brown,  3 
tion  between  parts  of  his  farm,  a  decree  Blackf .  (Ind.)  457. 
was  ordered  directing  the  plaintiff  to  So,  in  Haggins  v.  Peck,  10  B.  Mon. 
construct  and  maintain  a  bridge  proper  (Ky.)  315,  it  was  held  that  where  the 
and  safe  for  the  purpose  intended  to  be  court  directs  the  Interest  of  the  de- 
answered,  and  the  court  declared  that  fendant  in  a  particular  tract  of  land  to 
greater  particularity  was  not  neces-  be  sold  to  satisfy  the  purchase-money, 
sary.  Carpenter  v.  Easton,  etc.,  R.Co.,  without  stating  in  the  decree  the  ex- 
38  N.  }.  Eq.  390.  tent  of  that  interest,  the  decree,  though 

HlidaierlpfeUniMiSvrpliiMCa. — Where  informal,  will  not  be  erroneous  when 

a  decree  ordering  the  cancellation  of  there  has  been  no  disagreement  in  the 

a  deed  names  more  points  of  descrip-  statement  of  the  parties  in  the  plead- 

tion  than  are  contained  in  the  com-  ings  as  to  the  extent  of  that  interest, 

plaint  in  the  cause,  slight  misdescrip-  Tke  Rule  Qualified.  —  Where  the 

tions  will  be  disregarded  if  the  deed  is  decree  is  complete  and  certain  in  it- 

sufficiently  identified  by  other  and  cor-  self,   its  meaning  cannot  be  changed 

rect  descriptions.    Campbell  v.  Ayres,  by  resorting  to  the  pleadings  in  the 

6  Iowa  339.  See  also  Laverty  t;. Moore,  case.     Weehawken  Ferry  Co.  r.  Sis- 

33  N.  Y.  658.  son,  17  N.  J.   Eq.  475,  cited,   supra, 

1.  Thus,  in  a  suit  to  enforce  specific  together  with  a  quotation  from  the 
performance  of  a  contract  in  regard  to  opinion  of  the  court,  in  XV.  Con- 
the  division  of  a  tract  of  land  between  struction  of  Decrees,  notes. 

two  joint  owners,  a  decree  which  gave  Intereit  Snaoeptlble  of  CompatattoB. 

a  certain  specified  portion  first  to  one  — A  decree  for  the  payment  of  money 

party  and  then  awarded  the  same  por-  with  interest  thereon,  which  specifies 

tion  to  the  other  party,  and  made  no  the  rate  of  interest  and  fixes  the  amount 

disposition  of  the  residue  of  the  trkct,  of  the  principal  and  the    date    from 

was  declared    void    for    uncertainty,  which  interest  is  to  be  computed,  is  suf- 

Welch  V,  Louis,  31  111.  446.  ficiently  certain.   Phillips  v.  Edsall,  137 

2.  Birchett  v.  Boiling,  5  Munf.  111.  538,  where  the  court  said,  however, 
(Va.)  443.  that  it  would  have  been  the  proper 

8.  Hofferl>ert  v,  Klinkhardt,  58  111.  and  better  practice  to  make  the  com- 

45 1 .  putation,  and  state  in  words  and  figures 

Docroa  Blueldated  by  neadlnga  and  the  amount  of  principal  and  interest. 

FroeaodlDfa. — Wherever  the  entry  of  a  Morrison  v.  Smith,  130  111.  304,  where 
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2.  In  Seqpeot  of  Parties. — A  decree  should  indicate  with  certainty 
the  person  or  persons  in  whose  favor  and  against  whom  it  is 
rendered.*     But  where  the  parties  are  shown  in  the  title  of  the 

the  Illinois  cases  cited   in  support  of  computation  could  be  made.    No  one 

a  contrarr  contention  were  disposed  of  the  cases  above  cited  is  like  the 

of   as  foAows:  **Most  if  not  all  the  present,    and    we  are  unable  to  see 

cases  in  this  state  where  decrees  have  how,  upon  principle,  the  failure  to 

been  held  erroneous,  because  of  the  compute  the  interest,  where,  as  in  this 

failure  of  the  court  to  compute  the  in-  case,  the  computation  is   simple  and 

terest  and  order  the  payment  of  the  wholly  free  from  complications,  and 

sum   thus  ascertained,  have  involved  all  the  elements  which  enter  into  it 

elements  which  do    not    exist  here,  are  fixed,  can  work  any  prejudice  to 

Thus,  in  Aldrich  V.  Sharp,  4  111.  96i,  a  the    riehts    of    anj    of  the  parties." 

bill  was  filed  to  foreclose  a  mortgage  Aldrich    f.    Sharp,   4    111.  261,  cited 

given  to  secure  $450  and  interest  there-  in     the     foregoing    quotation,     was 

on  at  the  rate  of  twelve  per  cent  interest  foUovfed  in  Barstow  v,  McLachlan,  5 

per  annum.     The  decree,  which  was  by  111.  App.  96. 

default,  required  the  defendant  to  pay  Where  Rate  of  Interest  Not  Stated, 

said  principal  sum,  with  twelve  per  — A  decree  was  held  fatally  uncertain 

cent  interest,  from  the  date  of  the  mort-  where  it  directed  the  payment  of  a  sum 

SLge  to  the  date  of  payment,  deducting  with  interest,  but  failed  to  specify  the 
erefrom  the  sum  0/152.84.  The  de-  rate  of  interest,  which  could  not  be  as- 
cree  failed  to  determine  whether  the  certained  from  the  record,  the  con- 
credit  of  $52.84  was  to  be  made  upon  tracts  upon  which  the  decree  was  based 
the  principal  or  the  interest,  or  as  to  having  been  made  in  other  states.  Mo- 
the  date  at  which  it  was  to  be  applied,  bile,  etc.,R.  Co.  v.  Talman,  15  Ala.  472. 
0n  account  of  the  uncertainty  as  to  Xhiottrkainty  In  Forecloaiire  Decree.  -^ 
the  time  and  mode  in  which  the  credit  A  decree  foreclosing  a  mortgage,  which 
was  to  be  applied,  and  the  consequent  simply  orders  the  payment  of  the  sum 
uncertainty  as  to  the  result  of  a  com-  due  on  the  debt  secured,  without  stat- 
putation  of  the  amount  due,  and  also  ing  the  amount,  is  erroneous.  -Tomp- 
of  the  fact  that  the  complainant  was  kins  v,  Wittberger,  56  111.  385. 
permitted  by  the  decree  to  recover  AmMfulty  Riplalned  by  (pinion.— 
twelve  per  cent  interest  as  well  after  See  sufra^  XV.  Construction  of 
as  before  its  entry,  the  decree  was  held  Decrees, 

to  be  erroneous  and  was  reversed.    In  1.  Fatal  Ihiottrtaliity. — In  the  follow- 

Boston  t;.  Nichols,  47  111.  353,  the  error  ing  cases  the  decree  was  held  void  for 

consisted  in  leaving  it  tothe  master,  uncertainty : 

at  a  period  subsequent  to  the  decree.  Turner  v.  Dupree,  19  Ala.  198,  where 

and    upon  a  further  investigation,  to  the  amount  recovered  was  decreed  to 

adjudge  and  determine  the  amount  of  be  paid  to  the  personal  representative 

a  note  which  had  not  matured  at  the  or  legal  heirs  of  a  named  deceased  per- 

date  of  the  decree,  no  investigation  of  son  who  should  be  entitled  thereto, 

that  question  being  made  by  the  court  Snider  v.  Brown,  3  W.  Va.  143,  where 

itself.     Wilhite  v.  Pearce,  47  111.  413,  there  were  several  defendants,  one  of 

involves  substantially  the  same  error,  whom  was  an  administrator,  and  it  did 

the  court  having  there  referred  it  to  not  clearly  appear  whether  the  decree 

the  master  to  ascertain  the  amount  of  was  rendered  against  the  administra- 

a    certain    lien,    without    attempting  tor,  or  his  codetendants,  or  against  all 

itself  to  adjudicate  upon  that  question,  of  them  jointly. 

In  Smith  v,  Trimble,  27  111.  152,  the  DeWolf  v.  Long,  7  111.  679,  a  decree 

decree  was  reversed  on  other  grounds,  that  money  be  paid  to  **  the  owners  of 

but  it  was  also  held   that  the  court  the  judgment,"  without  determining 

should  have  ascertained  the   precise  who  those  owners  were, 

amount  required  to  be  paid,  and  not  Mobile,  etc.,  R.  Co.  v,  Talman,  15 

left  it  to  computation.    In  that  case  Ala.  472,  ^here   the  decree  did  not 

no  computation  was  made,  and  it  is  point  out  with  sufficient  precision  the  de- 

difficult  to  gather  from  the  reporter's  fendants  upon  whom  it  was  to  operate, 

statement,  whether  the    decree    fur-  Joseph  v,  Joseph,  5  Ala.  280,  where 

nished  the  proper  data  from  which  a  the  decree  was  in  favor  of  **  the  lega* 
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cause,  stated  in  the  manner  usual  in  all  records,  it  is  not  deemed 

necessary  to  repeat  them  in  the  body  of  the  decree.* 

tees  of"  ft  person  named,  the  record  not  partition  of  lands  in  which  the  wife 

showing  who  the  legatees  were.  claimed  an  interest  as  an  heir,  making 

Kyle  V,  Majs,  aa  Ala.  673,  where  the  the  other  heirs  defendants.   The  court 

decree  was  in  favor  of  **  the  legal  rep-  decreed  an  assignment  of  dower  and 

resentatiTCs  "  of  a  distributee.  partition  of  the  lands,  but  the  name 

Church  V.  Chambers,  3  Dana  (Kj.)  of  the  wife  was  wholly  omitted  in  the 

374,  where  it  was  held  erroneous  to  de-  decree,  and,  instead  thereof,  an  inter- 

cree  against  "  the  owners ''  of  a  boat,  est  was  directed  to  be  assigned  ana  set 

without  an  J  other  designation  for  per-  apart  to  her  husband  as  one  ot   the 

sonal  identification,   especially  when  heirs.     This  was  followed  by  a  report 

the  decree,  if  effectual,  would  include  of    commissioners,  approved  by  the 

one  who  was  not  made  a  party  by  the  court,  setting  apart  certain  lands  to 

service  of  process  upon  him.    See  also  the    husband.    No  appeal    was  ever 

Steamer  MoUie  Hamilton  v.  Paschal,  9  taken  from  those  orders  or  decrees, 

Heisk.  (Tenn. )  203.  and  the  land  so  set  apart  was  afterward 

F«nons  Svflieleiitly  Paslgnstad  sold  on  a  judgment  and  execution 
Where  Name  Unknown. — A  bill  of  re-  against  the  husband.  On  a  bill  by  the 
vivor  described  the  infant  defendant,  husband  to  remove  a  cloud  from  his 
a  posthumous  child,  as  the  deceased  title,  it  was  held  that  the  decree  could 
defendant's  *'only  son,  whose  name  is  not  be  impeached  so  as  to  invalidate 
unknown,"  and  it  was  held  that  a  de-  the  purchaser's  title. 
cree  against  him  could  not  be  coUat-  Glarloal  Bmr. — A  decree  regular  in 
erally  impeached  for  uncertainty,  all  other  respects  will  not  be  reversed 
Preston  v.  Dunn,  35  Ala.  507,  distin-  merely  because  the  clerk,  by  mistake, 
gnisking  Joseph  v.  Joseph,  5  Ala.  280;  used  the  word  **  defendant"  instead  ol 
Turner  r.  Dupree,  19  Ala.  198;  Kyle  "defendants,"  where  the  context 
V.  Mays,  22  Ala.  673,  on  the  ground  shows  it  to  be  a  mere  clerical  error, 
that  in  those  cases  tjfie  ascertainment  Hofferbert  v.  Klinkhardt,  58  111.  450. 
of  the  parties  involved  a  legal  conclu-  See  also  Thomas  i;.  Stems,  33  Ala.  137. 
sion,  while  in  the  case  in  hand  there  DefaeUre  Deoree  Bactlflad  on  Appeal, 
was  a  question  of  fact  merely  which  — In  Low  v.  Graff,  80  111.  360,  the  de- 
could  be  ascertained  and  made  certain,  cree  directed  a  conveyance  **to  the 

Party  Entitled  Determined  by  present  legal  heirs'*  of  William  B. 
Master. — On  a  bill  to  enforce  a  me-  West,  *'who  shall  be  individually  named 
chanic's  lien,  the  decree  declared  a  in  said  conveyance "  without  designat- 
lien  in  favor  of  the  petitioners  for  a  ing  the  heirs.  On  appeal,  the  court 
certain  amount.  After  directing  a  said:  **The  portion  of  the  decree 
sale  by  the  master,  the  decree  required  directing  the  deed  to  be  executed  to 
him  to  pay  the  proceeds,  deducting  the  heirs  at  law  of  William  B.  West, 
costs  and  expenses,  to  '*  the  petition-  by  their  individual  names,  is  hardly 
ers  herein  or  to  such  person  as  shall,  warranted  by  anything  in  the  record, 
as  their  assignee  or  representative,  be  and  imposes  an  unnecessary  burden 
entitled  thereto. "  The  court  said :  and  responsibility,  in  ascertaining  and 
'*  This  clause  leaves  it  to  the  master  to  determining  who  are  such  heirs,  upon 
pay  over  the  money  to  such  person,  those  required  to  make  the  deed.  But 
other  than  the  petitioners,  as  he  may  we  see  no  necessity  to  reverse  and  re- 
determine shall  be  entitled  to  it.  This  mand  the  cause  on  this  account  A 
is  assigned  for  error,  and  DeWolf  v.  deed  to  *the  heirs  at  law  of  William  B. 
Long,  7  111.  681,  is  cited  in  support  of  West,  late  of,  etc.,  deceased, '  will  corn- 
that  assignment.  We  do  not  think  pletely  vest  the  legal  title  in  the  prop- 
that  case  is  in  point,  and  cannot  per-  er  parties,  leaving  the  burden  upon 
ceive  how  such  a  provision  could  prej-  those  claiming  thereunder  to  establish 
udice  the  defendants  in  the  decree."  their  identity  when  it  may  be  ques- 
Barstow  v.  McLachlan,  5  111.  App.  96.  tioned.    The  decree  will,  therefore,  be 

PurehMer  at  Judiolal  Bala,  when  Pro-  modified  by  striking  out  the  words, 

tected. — In  Lang  v.  Clemens,  107  111.  '  who  shall  be  individually  named  in 

133,  a  husband  and  wife  brought  a  said  conveyance,  and  affirmed.** 

suit  for  assignment  of  dower  and  for  1.  Campbell  ti.  Ayres,  6  Iowa  339^ 
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3.  Certainty  Attainable  by  Beference— id  Certnm  Set,  ete. — The  maxim 
id certum  est  quod  certum  reddi  potest  "w'lW  sustain  a  decree  in 
equity  which  refers  to  certain  and  accessible  data  for  determin- 
ing what  is  otherwise  uncertain  on  the  face  of  the  decree.* 

Decree  a^ainet  **  Defendants." —  deed  between  individuals.  It  often 
Where  the  term  "defendants  "  is  used  occurs  that  the  officer,  in  executing  the 
in  a  final  decree  debarring  them  from  writ,  must  look  beyond  the  writ  itself  in 
claiming  title  to  certain  lands,  it  will  order  to  identify  the  premises  and  ex- 
be  held  to  comprise  all  those  who  are  ecute  it;  but  if  the  writ  furnishes  the 
made  parties  to  the  suit  by  the  plead-  means  of  identification,  that  is,  such  a 
ings  and  service  of  process.  Dousman  description  as  will  enable  the  officer, 
V.  Hooe.  3  Wis  466.  And  in  Robert-  by  reference  to  the  monuments  or  the 
son  V.  Winchester,  85  Tenn.  171,  it  records  designated  in  such  description, 
was  held  that  a  decree  against  or  re-  to  identify  the  land,  it  is  sufficient; 
ferring  to  **  defendants "  in  general  but  we  do  not  think  it  necessary  to 
terms  embraces  all  defendants,  whether  hold  such  a  strong  rule  in  this  case, 
named  therein  or  not.  This  decree  was  not  to  be  executed  by 

1.  "  Where  the  decree  refers  to  the  an  officer,  it  was  for  the  purpose  of 

pleadings,  or  to  an  intrinsic  document,  transferring  the  title  to  the  land  by  a 

as  containing  a  statement  of  facts  nee-  description  in   a  deed,  and,  to  make 

essary  to  the  decree,  and  not  embodied  that    description     certain,    all     that 

in  it,  such  pleadings,  or  such  docu-  was    necessary    was    to    look  to   the 

ment  as  far  as  referred  to,  upon  gen-  record  of  the  deeds  of  the  other  par- 

eral  principles,  become  part  of    the  ties." 

decree,  for  every  purpose  of  construe-  The  Bnle  to  tM  Applied  Oautlinully.— 

tion."      Weehawken     Ferry     Co.    v.  In  Honore  v,  Colmesnil,  i  J.  J.  Marsh. 

Sisson,  17  N.   J.   £q.   481.     See  also  (Ky.)  506,  the  court  said  that  *'  the 

Barringer  v.   Boyd,    27      Miss.   473;  maxim  of  id  certntn   est  quod  certum 

Redhead  v.  Baker,  86  Iowa  351.  reddi  potest  should  very  rarely,  if  ever, 

Description  of  Real  Estate. — A  decree  be  applied  to  judgments  and  decrees," 
affecting  the  title  to  land  sufficiently  and  that  **a  judgment  or  decree,  upon 
describes  the  same  by  referring  to  a  its  own  face,  should  show  what  the 
recorded  deed  which  contains  a  good  court  has  decided."  In  that  case  the  de- 
description.  Willson  V,  Brown,  82  cree  was  held  invalid  because  it  endeav- 
Ind.  471,  approved  in  Thain  v.  Rudi-  ored,  by  reference  to  a  report  which 
sill,  126  Ind.  278.  underwent  considerable  modifications, 

Or  by  referring  to  a  description  of  to  ascertain  the  extent  and  amount  of 

the  land  in  the  bill.    McGee  v.  Smith,  money  which  the  defendant  should  pay 

16  N.  }.  Eq.  462 ;  Jones  v.  Belt,  2  Gill  to  the  plaintiff.     The  paper  referred 

(Md.)    106;    Foster    v.    Bowman,   55  to  was  not  spread  on  the  record,  and 

Iowa  237;    Barger    v,  Buckland,   28  the  court  alluded  to  "the  numerous 

Gratt.  (Va.)  850.    Contra^  Lawless  v.  evils  which  might  grow  out  of  toler- 

Barger,  9  Bush  (Ky.)  665,  where  the  ating  the  practice  of  deciding  causes 

decree  directed  the  sale  of  "  the  tract  by   reference   to    the    evidence  filed, 

of  land  described  in  the  petition,"  with-  instead    of    giving    an    authoritative 

out  any  further  description,  and  the  decree    defining    clearly    what    was 

sale  was  set  aside.  required  of  the  parties." 

Or  by  describing  it  as  lying  between  In  Stagner  v.  Fox,   i  J.  J.  Marsh, 

two  other  tracts  theretofore  conveyed  (Ky.)  556,  the  policy  of   requiring  a 

by  certain  recorded  deeds.    Thain  v.  decree  to  contain  certainty  on  its  face 

Rudisill,  126  Ind.  272  [distinguishing  was    thus   stated :     **  Without  it,  the 

Lewis  V.  Owen,  64  Ind.  446],  an  action  loss  of  a  paper  referred  to,  and  the 

to  correct  an  erroneous  description  of  occurring  casualties   in    the  progress 

real  estate,  where  the  court  said:  **In  of  time,   might  in  a  few  years  leave 

Rucker  v,  Steelman,  73  Ind.  396,  it  is  on  our  records  many  judgments  and 

said  that   *  it  is  not    the  office  of  a  decrees    which    could     not    operate, 

description  to  identify  the  land,  but  to  because  the  paper  referred  to  was  lost 

furnish  the   means  of  identification.'  or  mislaid.''    See    also   Wernwag  v. 

This  is  true  as  well  in  a  decree  as  in  a  Brown,  3  Blackf.  (Ind.)  458. 
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Zm  BvFOSOBMnT— 1.  By  Writ  of  Sxeeution,  and  Attachment. — 
ForaMrlj  a  decree  in  chancery,  unless  it  was  for  the  land  itself,  could 
be  enforced  only  by  what  is  termed  process  of  contempt  against 
the  party  disobeying  it,  under  which  the  party,  if  arrested,  might 
be  kept  in  prison  till  he  obeyed.*  This  process,  though  still 
authorized,  is  seldom  resorted  to.* 

Writ  of  Zzaontioii. — The  first  step  was  to  serve  the  defendant  with 
a  writ  of  execution,  so  called,  which,  after  reciting  the  decree  of 
the  court,  or  the  substance  thereof,  or  some  part  thereof,  requires 
obedience  to  so  much  of  the  ordering  part  as  is  recited  in  the 
writ,  and  concerns  the  party  to  perform* 

Writ  of  AttMhrnant. — Upon  the  filing  of  an  affidavit  of  due  service 
of  the  writ  of  execution  and  of  default,  a  writ  of  attachment  will 
be  issued  without  order.*  The  writ  is  directed  to  the  proper 
officer,  commanding  him  to  take  the  defendant  and  to  bring  him 
before  the  court  to  answer  touching  his  contempt,  and  such  other 
matters  as  shall  be  alleged  against  him.^  The  writ  is  indorsed 
with  an  explanation  of  the  purpose  for  which  it  is  issued,  and  is 
not  bailable  process.* 

2.  By  Execution  as  at  Law. — The  court  of  chancery  is  usually 
authorized  by  statute  to  issue  execution  on  final  decrees  for 
money  in  the  same  form  and  manner  as  courts  of  law,^  but  such 

1.  Daniell  Ch.  Pr.  (ist  ed.)  690.  Rule  8.    See  In  re  Gary,  10  Fed.  Rep. 

8.  Gibson  Suits  in  Chancery,  ^  619.  632;  Worcester  v.  Truman,  i  McLean 

See  infra,  XVII.  2.  By  Enecution  as  (U.  S.)  483;  Fischer  t».  Hajes,  6  Fed. 

at  Law,  and  supra,  VI.  Decrees  Vest-  Rep.  63. 

in/r  or  Divesting  Title  to  Property,  4..  Daniell  Ch.  Pr.  (ist  ed.)  709. 

8.  Daniell  Ch.  Pr.  (ist  ed.)  702.  6.  Daniell  Ch.  Pr.  (ist  ed.)  573. 

8«rTlM  of  Writ. — As  to  the  mode  of  6.  Daniell  Ch.  Pr.  (ist  ed.)  709. 

serving  the  writ,  see  Edwards  t/.  Poole,  Bxeoattoa  of  the  WMt.— See  article 

cited  in   12  Ves.   Jr.  205;   Henley  v,  Sbrvicb  op  Process. 

Brooke,  cited  in  12  Ves.  Jr.  204;  Rider  Attaolunents  with  Proclamattons,  eto. 

7'.  Kidder,  12  Ves.  Jr.  202;  De  Manne-  — Upon  the  return  of  non  est  inventus 

ville  V,  De  ManneviUe,  12  Ves.  Jr.  203 ;  to  an  attachment,  the  next  process  was 

Farrow  v.  White,  i  J.  &  W.  623;  Tjs-  an    attachment  with    proclamations; 

sen  V,  Ward,  Dick.  166;    Ratcliif  v,  and  upon  a  return  of  non  est  inventus 

Roper,  I  P.  Wms.  420;  Franckljn  v,  to  the  latter,  a  commission  of  rebellion 

Colhoun,  12  Ves.  Jr.  2;  Shillabar  v,  issued ;  and  upon  a  return  of  non  est 

Langdon,  12  Ves.  Jr.  3,  note  (a).  inventus  to  that,  the  sergeant-at-arms 

m  tlM  Fadonl  Oonrts,  service  of  a  writ  was  sent  with  a  warrant  to  arrest  the 

of  execution   is  not  necessary  before  party ;  and  upon  his  return  of  non  est 

taking  out  a  writ  of  attachment  for  non-  inventus,  vl -writ  of  sequestration  was 

performance  of  any  specific  act  other  issued.      Daniell   Ch.    Pr.    (ist   ed.) 

than  an  order  solely  for  the  payment  710,  711. 

of  money ;  but  upon  plain  tiff  ^s  affidavit  Since  the  seventh  year  of  George  I., 

of  nonperformance,  the  clerk  **  shall  "the  practice  has  been  either  to  issue 

issue  a  writ  of  attachment  against  the  successively  the  several  processes  of  the 

delinquent  party,  from  which,  if  at-  court,  or,  upon  service  of  the  decree, 

tached   thereon,  he  shall  not  be  dis-  to  obtain  an  order  that  the  defendant 

charged,  unless  upon  a  full  compliance  should  be  committed  for  disobedience ; 

with  the  decree,  and  the  payment  of  and  upon  that  order  move  for  a  ser- 

all  costs,  or  upon  a  special  order  of  geant-at-arms,     and    a  sequestration 

the  court  or  of  a  judge  thereof,  upon  upon  his  return  of  non  est  inventus,** 

motion  and  affidavit,  enlarging  the  time  Barton  Suit  in  Equity  151,  note, 

for  the  performance  thereof."   Equity  7.  See  Gibson  Suits  in  Chanceryi 
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provisions  do  not  alone  preclude  the  employment,  when  neces- 
sary, of  the  chancery  process  of  attachment  and  sequestration.' 

3.  By  Action  of  Court,  or  by  Operation  of  Statute.— See  supra, 
VI.,  this  article,  Decrees  Vesting  or  Divesting  Title  to  Property. 

4.  By  Writ  of  Sequeitration. — See  article  Sequestration. 

.  6.  ^  Writ  of  Assistanoe.— See  article  Assistance,  Writ  of, 
vol.  2,  p.  975. 

6.  By  Distringas  against  Corporation. — See  article  Distringas. 

7.  ^  Bill  in  Eqnity. — See  article  BILLS  TO  Enforce  Decrees, 
vol.  3,  p.  6oi. 

8.  By  Action  at  Law. — ^In  Bnglsnd  it  seems  not  to  have  been 
settled  whether  an  action  at  law  could  be  maintained  on  a 
decree  of  the  high  court  of  chancery.*  But  a  decree  of  a  foreign 
court  of  chancery  for  the  payment  of  money  was  enforceable  by 
an  action  of  debt^  or  assumpsit.^ 

In  the  United  fltotM,  according  to  the  weight  of  authority,^  debt 

^  619;  Hall  V,  Dana,  2  Aik.  (Vt.)  381 ;  established  In  analogous  cases  must, 

Allen    V.  Trimble,  4  Bibb  (Kj.)  32.  therefore,  be  resorted  to,  to  test  the 

See  also  article  Exbcutions.  question.  It  has  been  said  that  a  court 

1.  Hall  V.  Dana,  2  Aik.   (Vt.)  381;  of  chancer/  is  not  a  court  of  record. 

Scott  V.  The  Jailer,   i   Grant's  Cas.  This  is  undoubtedly  correct,  techni- 

(Pa.)  237.     See  also  Shepherd  v,  Ross  cally  speaking.     But  whether  it  be  or 

County,  7  Ohio,   pt.   z,  271;  Penn  v.  be  not  a  court  of  record,  bj  no  means 

Hajward,  14  Ohio  St.  302;  Randall  v,  decides  the  question  that  a  suit  may 

Pryor,  4  Ohio  424.  not  be  founded  on  its  final  decree.     In 

8.  See  Carpenter  v.  Thornton,  3  B.  Walker    t*.    Witter,  Doug.    6,    Lord 

&  Aid.  52,  5  £.  C.   L.  225;  Hender-  Mansfield  says :  *  The  difficulty  in  the 

son  V,  Henderson,  6  Ad.   SL  El.  N.  S.  case  had  arisen  from  not  fixing  accu- 

299,  51  £.  C.  L.  299.  rately  what  a  court  of  record  is  in  the 

5.  Henderson  v.  Henderson,  6  Ad.  eye  of  the  law;  that  description  is 
&  El.  N.  S.  288,  51  E.  C.  L.  288;  confined  properly  to  certain  courts  in 
Henley  i'.  Soper,  8  B.  &  C.  16,  15  E.  England,  and  their  judgments  cannot 
C.  L.  147.  be  controverted ;  foreign  courts,  and 

4.  Sadler  v.  Robins,  i  Campb.  253.  courts  in  England,  not  of  record,  have 

But  see  McKim  v,  Odom,  12  Me.  94.  not  that  privilege.'     Yet,  under  that 

6.  The  Tiftftrtlng  Oaie  in  favor  of  the  limitation,  actions  can  be  brought  on 
action  is  Post  v,  Neafie,  3  Cai.  (N.  Y.)  the  judgments  of  courts  not  of  record 
22,  decided  in  1805  by  a  divided  court,  by  the  municipal  laws  of  the  country 
Chancellor  Kent  being  one  of  the  dis-  in  which  the  action  is  instituted.  The 
senting  judges.  The  decree  upon  case  cited  establishes  that  where  in- 
which  the  action  was  brought  was  ren-  dehitatus  assumpsit  can  be  maintained 
dered  in  the  state  of  New  Jersey,  debt  will  lie,  and  that  assumpsit,  as 
Spencer,  }.,  speaking  for  the  majority  well  as  debt,  can  be  maintained  on  a 
of  the  court,  said :  "The  last  objection,  foreign  judgment;  and  I  agree  with 
that  no  action  at  common  law  will  at  Sir  William  Blackstone  that  it  is  im- 
all  lie  to  enforce  a  decree  of  a  court  of  plied  by  the  fundamental  constitution 
equity,  remains  to  be  considered.  of    government  that  every  person  is 

"lliis  point  has  never  been  judicially  bound,  and  hath  virtually  agreed,  to 

decided ;  or  if  it  has,  neither  the  coun-  pay  such    particular  sums  of  money 

sel  nor  the  court  have  been  able  to  as  are  charged  on  him  by  the  sentence, 

find  such  decision.   The  silence  of  our  or  assessed  by  the    interpretation  of 

books  on  the  subject  is  by  no  means  the    law.     Whatever,     therefore,  the 

conclusive  that  an  action  at  common  laws  order  any  one  to  pay,   that  be- 

law  is  not  sustainable  on  a  decree  for  comes  instantly  a  debt,  which  he  hath 

the  payment    of    a    specific    sum    of  beforehand  contracted  to    discharge, 

money,  as  the  present  is.     Principles  (3  Bl.   Com.   160.)     Upon  the   same 
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may  be  maintained  on  a  decree,  either  domestic  or  foreign,  for 

principle,  an  action  of  debt  can  be  (U.  S.)  65,  it  was  held  that  wherever 
maintained  for  a  forfeiture  imposed  by  an  action  of  debt  can  be  maintained 
by-laws  and  the  ordinances  of  a  cor-  upon  a  judgment  at  law,  for  the  sum 
poration.  The  same  reason  applies  to  of  money  awarded  by  such  judgment, 
suits  on  penal  statutes.  In  7  Went,  the  like  action  can  be  maintained  upon 
95  is  a  precedent  of  a  declaration  in  debt  a  decree  in  equity  which  is  for  a 
in  a  court  of  common  law  for  a  sum  of  specific  amount.  Daniel,  }.,  writing 
money  decreed  by  the  Lord  Chancel-  the  opinion  of  the  court,  said :  *'It  is 
lor  to  be  due  to  the  plaintiff,  and  it  is  true  that,  owing  to  the  peculiar  char- 
attributed  to  Mr.  Tidd.  This  is  not  a  acter  of  equity  jurisprudence,  there 
high  authority,  because  bad  declara-  are  instances  of  decisions  by  courts  of 
tions  may  be  drawn  by  eminent  coun-  equity  which  can  be  enforced  only  by 
sel ;  but  Mr.  Wentworth's  system  is  the  authority  and  proceedings  of  these 
deservedly  in  high  reputation.  courts.     Such,    for    example,    is    the 

**I  should  incline  not  to  maintain  an  class  of  cases  for  specific  performances, 
acton  at  law  on  a  decree  of  a  court  of  or  wherever  the  decision  of  the  court 
chancery  of  another  state,  if  by  the  is  to  be  fulfilled  by  some  personal  act 
decree  mutual  acts  were  to  be  per-  of  a  party,  and  not  by  the  mere  pay- 
formed,  unless  the  party  suing  averred  ment  of  an  ascertained  sum  of  money, 
and  proved  a  performance  of  all  the  But  this  arises  from  the  nature  of  the 
acts  incumbent  on  him  to  perform,  act  decreed  to  be  performed  and  from 
because  to  sustain  the  suit  without  the  peculiar  or  extraordinary  power 
requiring  such  averments  and  proof  of  the  court  to  enforce  it,  and  has  no 
would  be  administering  justice  in  a  relation  whatsoever  to  the  comparative 
very  partial  manner.  Viewing  the  dignity  or  authority  between  judg- 
decree  in  this  cause  to  be  for  the  pay-  ments  at  law  and  decrees  in  equity, 
ment  of  a  specific  sum  of  money,  un-  '*  We  lay  it  down,  therefore,  as  the 
connected  with  any  condition,  I  can  general  rule,  that  in  every  instance  in 
see  no  valid  objection  to  sustaining  which  an  action  of  debt  can  be  main- 
the  suit,  and  more  especially  as  in  the  tained  upon  a  judgment  at  law  for  a 
state  of  New  Jersey  it  had  all  the  ef-  sum  of  money  awarded  by  such  judg- 
feet  of  a  judgment  of  the  Supreme  ment,  the  like  action  can  be  maintained 
Court  there.  In  my  opinion  the  upon  a  decree  in  equity  which  is^  for 
defendant  can  take  nothing  by  his  an  ascertained  and  specific  amount, 
motion.  It  may  be  said  that,  agree-  and  nothing  more ;  and  that  the  rec- 
ably  to  the  case  of  Hitchcock  v,  Aic-  ord  of  the  proceedings  in  the  one 
ken,  I  Cai.  (N.  Y.)  460,  decided  in  case  must  be  ranked  with  and  re- 
this  court,  the  defendant  might  have  sponded  to  as  of  the  same  dignity  and 
impeached  the  justice  of  this  decree,  binding  obligation  with  the  record  in 
in  which  case  this  court  would  have  to  the  other. 

exercise  a  chancery  jurisdiction.  Suf-  **The  case  of  Sadler  v,  Robins,  i 
fice  it  to  say,  that  this  objection  does  Campb.  253,  was  an  action  upon  a  de- 
not  exist  in  the  present  case,  and  that  in  cree  of  the  high  court  of  chancery 
suits  here,  on  foreign  judgments,  the.  in  the  island  of  Jamaica,  for  a 
same  difficulties  might  present  them-  sum  of  money ;  'first  deducting  there- 
selves,  of  an  examination  into  the  local  out  the  full  costs  of  the  said  defend- 
laws  of  a  country  with  whose  jurispru-  ants  expended  in  the  said  suit,  to  be 
dence  we  might  be  unacquainted.  The  taxed  by  one  of  the  masters  of  the  said 
case  I  have  last  cited  does  not  warrant  court ;  and  also  deducting  thereout  all 
the  conclusion  that  where  parties  and  every  other  payment  which  S.  and 
have  had  a  trial  in  the  court  of  a  sister  R.,  or  either  of  them,  might,  on  or  be- 
state  on  the  merits  of  a  cause,  that  in  fore  the  ist  day  of  January,  1806,  show, 
a  suit  here,  on  such  judgments,  the  to  the  satisfaction  of  uie  said  mas- 
original  ground  of  action  may  be  gone  ter,  they  or  either  of  them  had 
into,  and  I  cannot  assent  to  the  posi-  paid,  etc'  In  this  case  Lord  EUen- 
tion  that  in  such  cases  the  justice  of  a  borough  said :  *  Had  the  decree 
judgment  can  be  impeached.''  A  been  perfected,  I  would  have  given 
dissenting'  opinion  was  written  by  effect  to  it  as  to  a  judgment  at  law.  The 
Chancellor  Kent.  one  may  be  the  consideration  for  an 

In  Pennington  v,  Gibson,   16  How.  assumpsit    equally     with    the    other.. 
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the  payment  of  a  specific  dum  of  money,  uncoitAected  with  any 

But  the  law  implies  a  promise  to  pay  of  record,  or  by  specialty,  or  for  any 
a  definite,  not  an  indefinite,  sum.'  sum  certain.  It  has  been  decided  that 
*' The  case  of  Henley  V.  Soper,  8  B.&  debt  lies  upon  a  decree  for  the  pay- 
C.  z6,  15  £.  C.  L.  147;  of  Dubois  v,  ment  of  money  made  by  a  court  of 
Dubois,  6  Cow.  (N.  Y.)  496;  and  of  chancery  in  another  state,  and  no 
McKim  V,  Odom,  12  Me.  94,  are  all  doubt  the  action  will  lie  upon  such  a 
expressly  to  the  point,  that  the  action  decree  in  our  domestic  courts  of 
of  debt  may  be  maintained  equally  equity.  The  decree  of  the  surrogate, 
upon  a  decree  in  chancery  as  upon  a  unappealed  from.  Is  conclusive,  and 
judgment  at  law.  But  if  this  question  determines  forever  the  rights  of  the 
had  been  left  in  doubt  by  other  tri-  parties.  It  may  be  enforced  by  im- 
bunals,  it  must  be  regarded  as  settled  prisonment,  and  is  certainly  evidence 
for  itself  by  this  court,  in  the  explicit  of  a  debt  due-,  whether  the  surrogate's 
language  of  its  decision  in  the  case  of  court  be  a  court  of  record  need  not  be 
Hopkins  v.  Lee,  6  Wheat.  (U.  S.)  109,  decided.  It  has  often  been  said  that 
where  it  is  declared,  as  a  general  rule,  a  court  of  chancery  is  not  a  court  of 
*that  a  fact  which  has  been  directly  record.  It  is  sufficient  that  a  decree 
tried  and  decided  by  a  court  of  com-  in  either  courts  unappealed  from,  is 
petent  jurisdiction,  cannot  be  con-  final— debt  will  lie.'  In  opposition  to 
tested  again  between  the  same  parties,  the  doctrine  we  have  laid  down,  the 
in  the  same  or  in  any  other  court,  case  of  Carpenter  v,  Thornton,  from 
Hence  a  verdict  and  judgment  of  a  3  B.  &  Aid.  52,  5  E.  C.  L.  225,  has 
court  of  record,  or  a  decree  in  chan-  been  cited,  to  show  that  the  action  of 
eery,  although  not  binding  on  debt  will  not  lie  upon  a  decree  of  a 
strangers,  puts  an  end  to  all  farther  court  of  eauity.  But  with  respect  to 
controversy  concerning  the  points  the  case  of  Carpenter  v.  Thornton,  it 
decided  between  the  parties  to  such  must  be  remarked  that  Lord  Tenter- 
suit.  In  this  there  is,  and  ought  to  den,  who  decided  that  case,  has,  in 
be,  no  difference  between  a  verdict  the  subsequent  case  of  Henley  t;.Soper, 
and  judgment  in  a  court  at  law  and  a  8  B.  &  C.  16,  15  E.  C.  L.  147,  explic- 
decree  of  a  court  of  equity.  They  itly  denied  that  the  former  case  can 
both  stand  upon  the  same  footing,  and  be  correctly  understood  as  ruling  any 
may  be  offered  in  evidence  under  the  such  doctrine  or  principle  as  that  for 
same  limitations ;  and  it  would  be  which  it  has  been  here  adduced.  In 
difficult  to  assign  a  reason  why  it  Henley  v.  Soper,  8  B.  &  C.  20,  15  E. 
should  be  otherwise.  The  rule  has  C.  L.  147,  his  lordship  says,  of  Carpen- 
found  its  way  into  every  system  of  ter  v.  Thornton,  3B.  &  Aid.  52,  5E.  C. 
jurisprudence,  not  only  from  its  ob-  L.  225,  *  I  think  it  does  not  establish 
vious  fitness  and  propriety,  but  be-  the  broad  principle  for  which  it  is 
cause,  without  it,  an  end  could  never  cited.  It  appears  by  the  report  that  I 
be  put  to  litigation.  It  is,  therefore,  then  expressed  myself  with  much  cau- 
not  confined,  in  England  or  in  this  tion,  and  I  do  not  find  that  I  ever  said 
country,  to  judgments  of  the  same  that  a  decree  of  a  court  of  equity  fix- 
court,  or  to  the  decisions  of  courts  of  ing  the  balance  due  on  a  partnership 
concurrent  jurisdiction,  but  extends  to  account  could  not  be  enforced  in  a 
matters  litigated  before  competent  court  of  law  unless  the  items  of  the  ac- 
tribunals  in  foreign  countries.'  The  count  could  be  sued  for.  My  judg- 
case  of  Dubois  v.  Dubois,  6  Cow.  (N.  ment  proceeded  on  the  particular  cir< 
Y.)  496,  was  an  action  of  debt  upon  a  cumstances  of  that  case;  the  bill  was 
decree  for  a  specific  sum  by  a  surro-  for  the  specific  performance  of  an 
gate  of  one  of  the  counties  of  the  state  agreement,  which  is  a  matter  entirely 
of  New  York.  One  of  the  objections  of  equitable  jurisdiction.  But  it  is  a 
in  that  case  was  that  the  action  of  debt  general  rule  that  if  a  partnership  ac- 
could  not  be  maintained,  and  another  count  be  settled,  and  a  balance  struck 
that  no  jurisdiction  was  shown  by  by  due  authority,  that  balance  may  be 
the  declaration.  The  Supreme  Court,  recovered  in  an  action  at  law.'  In 
in  its  opinion,  say :  '  The  principal  support  of  the  objection  that  the  ac- 
question  raised  is  whether  debt  will  tion  in  this  case,  as  founded  on  a  de- 
lie.  The  general  rule  is,  that  this  cree  in  chancery,  could  not  be  main- 
form  of  action  is  proper  for  any  debt  tained,  the  counsel  for  the  plaintiff  In 
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condition.     And  in  conformity  with  the  principle  that  a  decree 

error  has  cited  the  case  of  Hugh  v,  must,  be  the  foundation  of  an  action  at 

Higgs,  reported  in  8  Wheat.  (U.  S.)  law  against  thatpartj  whose  responsi- 

697.    This  is  a  short  case,  presenting  bllitj  has  been  thus  ascertained.  Upon 

no  precise  statement  of  the  facts  in-  this  principle  It  is  that  the  courts  of 

volved  in  it,  and,  as  far  as  the  facts  are  law  in  England,  whilst  they  havel>een 

disclosed  by  the  report,  thej  are  given  inclined  to  restrict  the  plaintiff  to  the 

in  a  somewhat  confused  and   ambig-  proper  process  of  the  court  of  equity, 

uous  form.     It  is  true  that  the  objec-  for  the  purpose  of  enforcing  the  de- 

tion  to  the  action,  as  founded   on  a  crees  of  the  court  within  the  bounds  of 

decree  in  chancery,   is    said    by  the  its    jurisdiction,    have    undevlatingly 

court  to  have  been  urged  in  Its  broad-  maintained   the  right  of  action  upon 

est  extent.     Butif  we  look  to  the  deci-  decrees  pronounced  by   the  colonial 

sion  of  this  court,  and  the  reasoning  courts.     The  process  of  the  colonial 

upon  which  that  decision  is  rested,  we  courts  could  not  run  into  the  mother 

find  the  objection  to  the  judgment  of  country,  but  this  fact  did  not  impair 

the  Circuit  Court,  or  rather  the  prin-  the  riglits  settled   by  the  decrees  of 

ciple  of  that  objection,  narrowed  and  those  courts  or  render  them  less  bind- 

brought  considerably  within   the  ex-  Ing  or  final  as  between  the  parties.  On 

tent  of  the  objection  Itself.     For  this  the  contrary,  it  is    assigned    as  the 

court  say  that  the  judgment  of  the  special  reason  why  the  courts  of  law 

Circuit  uourt  must  be  reversed  for  er-  should     take     cognizance     of     such 

ror  in  the  opinion  which  declares  that  causes  without  which  an  entire  failure 

the  action  is  maintainable  on  the  de-  of  justice  would  ensue, 

cretal  order  of  the  court  of  chancery.  **  For  this  rule  of  decision  in  the 

It  might  very  well  be  error  to  allow  English  courts  the  cases  of  Sadler  v, 

the  action  of  debt  upon  a  decretal  or-  Robins,  i  Campb.  353,  and  of  Henley 

der  of  the  chancery,  and  yet  perfectly  r.  Soper,  8  B.  &  C.  20,  15  E.  C.  ll 

regular  to  sustain  such  an  action  upon  147,  may  again  l>e  recurred  to ;  and 

the  final  decree.     The  former  is  sub-  for  Its  adoption  by  courts  in  our  own 

iect  to  revision  and  modification,  the  country,  may  be  cited  Post  7*.  Neafie, 

latter  is  conclusive  upon  the  rights  of  3  Cai.  (N.  Y.)  32,  and  Dubois  t'.  Du- 

the    parties.      There  is    yet    another  bois,  6  Cow.  (N.  Y.)  404,  and  McKim 

ground  on  which  this  case  of  Hugh  zk  v.   Odom,   I3  Me.  94,  already  men- 

Higgs,   6  Wheat.  (U.  S.)  697,  so  im-  tioned." 

perfectly  stated,  might  form  an  excep-  The  following  cases  also  hold  that 
tion  to  the  rule  which  authorizes  debt  will  He:  Drakesly  v.  Roots,  a 
actions  of  debt  upon  decrees  in  equity.  Root  (Conn.)  138;  Green  v,  Foley,  2 
In  the  case  last  mentioned  the  action  Stew.  &  P.  (Ala.)  441;  Warren  v.  Me- 
at law  was  brought  and  the  judgment  Carthy,  2C  111.  95;  (rovemor  v.  Bow- 
rendered  within  the  regular  limits  of  man,  44  111.  409;  Williams  v.  Preston, 
the  equity  jurisdiction  of  the  court,  3  J.  J.  Marsh.  (Ky.)  600;  McKIm 
and  to  the  full  extent  of  which  limits  t;.  Odom,  12  Me.  94;  Evans  v.  Ta- 
the  court  of  equity  had  the  power  to  tem,  9  S.  &  R.  (Pa.)  252;  Howard 
enforce  its  decrees.  Under  these  cir-  v.  Howard,  15  Mass.  196;  Pennington 
cumstances  it  might  well  be  ruled,  v,  Hayes,  2  Hayw.  (N.  Car.)  330; 
that  a  party  having  the  right  to  avail  Moore  v.  Adie,  18  Ohio  430;  Bar- 
himself  directly  of  the  power  and  proc-  ringer  v.  Boyd,  27  Miss.  473;  Hunt  v. 
ess  of  the  court,  should  not  capri-  Lyle,  6  Yerg.  (Tenn.)  412;  Thrall  v. 
ciously    relinquish     that    right,    and  Waller,  13  Vt.  231.     See  also  Downer 


harass  his  adversary  by  a  new  and  use-     r.  Dana,  22  Vt.  337;  Kelly  j'.  Hooper, 

.3    Yerg.    (Tenn,) 
Is   perfectly  consistent  with  the   rule    Thompson,  3  Stew.  &  P.  (Ala.)  369; 


less  litigation.     An  exception  like  this    3^  Yerg.    (Tenn,)    395;     Phillips    v. 


that  where  the  decree  of  the  court  of  Ames  v.  Hoy,  12  Cal.  11. 
equity  cannot  be  enforced  by  its  own  A  Daoraa  of  a  Bvrrogala  for  the  pay- 
process,  and  within  the  regular  bounds  ment  of  money  will  sustain  an  action 
of  its  jurisdiction,  such  decree,  when  of  debt.  Dubois  v,  Dubois,  6  Cow. 
regular  and  final,  and  when  especially  (N.  Y.)494. 

It  ascertains  and  declares  the  simple  A  Daorea  tm  AllmiMiy,  l>eing  tempo- 
pecuniary  responsibility  of  a  party,  rary  and  distinct,  and  subject  to  mod- 
may,  and  for  the  purposes  of  justice  iiication  according  to  circumstances, 
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of  a  court  of  equity  may  be  enforced  by  an  action  at  law,  a  judg- 

willnot  support  an  action  at  law.  Bar-  dered  to  be  paid,  provided  that  de- 

ber  V,  Barber,  i  Chand.  (Wis.)  aSo^  cree    could    not  be  opened    and   its 

Allen  V.  Allen,  xoo  Mass.  373.  mMts     inquired    Into.    But     Kent, 

Contrary  AvtliozttlM. — In  v  an  Bus-  Justice,  took  the  broad  ground  that 
kirk  V.  Mulock,  18  N.  }.  L-  184,  it  was  an  action  at  law  would  not  lie,  even 
held  that,  at  common  law,  debt  will  upon  a  decree  of  their  own  court  of 
not  He  on  a  decree  of  a  court  of  equity  chancery,  and  much  less  upon  a  decree 
for  the  payment  of  money;  and  that  of  the  court  of  chancery  of  another 
the  New  Jersey  statute  giving  the  like  state ;  since  (as  the  law  was  then  holden 
effect  to  decrees  as  to  judgments  of  to  be)  such  decree  would  be  only  ^rmrr 
the  Supreme  Court  was  only  intended  /aciV evidence  of  the  debt.  Ana  in  re- 
to  make  decrees  a  lien  the  same  as  lation  to  the  statute  of  this  state,  Elm. 
judgments.  The  court  said :  **With  Dig.  59,  f  46,  the  learned  judge  ex- 
all  the  research  my  means  have  af-  pressed  a  doubt  whether  it  intended 
forded  me,  I  have  discovered  but  two  anything  more  than  to  make  decrees 
instances  In  which  such  actions  have  a  lien  upon  property,  in  like  manner 
been  sustained  in  the  American  and  effect  as  judgments,  and  not  to 
courts— one  the  case  of  Post  v,  confound  the  jurisdiction  of  courts 
Neafie,  in  3  Cai.  (N.  Y.)  22,  and  the  of  law  and  equity,  nor  interfere  with 
other  that  of  Howard  v,  Howard,  15  the  rules  by  which  they  were  respec- 
Mass.  196,  both  of  which  I  shall  no-  ^^^^JJ  governed, 
tice  hereafter — while  on  the  other  ''This  case,  even  if  it  had  been  de- 
hand  I  find  several  cases  both  in  Eng-  cided  by  the  unanimous  opinion  of  the 
land  and  this  country,  some  of  which  court,  would  not  have  been  entitled 
are  directly  against  the  action,  and  to  a  controlling  influence  here,  and 
several  of  them  clearly  show  that  much  less,  in  my  opinion,  will  it  guide 
upon  principle  no  such  action  can  be  our  judgments  when  we  examine  the 
maintained.  grounds  upon  which  the  action  was 

"In  Post  V,  Neafie,  3  Cai.  (N.  Y.)  22,  sustained  by  the  majoritjr  of  the  court, 
which  was  an  action  of  debt,  upon  a  and  the  able  and  conclusive  arguments 
decree  of  the  Court  of  Chancery  of  of  Mr.  Justice  Kent  on  the  other  side, 
this  state,  Spencer,  Chief  Justice,  and  **The  only  other  case  I  have  found. 
Livingston  and  Tompkins,  Justices,  in  which  an  action  has  been  sustained 
held  generally,  and  without  any  re-  upon  a  decree  in  equity,  is  that  of 
gard  to  the  statute  of  this  state,  that  Howard  v,  Howard,  15  Mass.  196. 
an  action  at  law  would  lie,  upon  a  de-  The  case  is  briefly  digested  in  4  Amer. 
cree  of  a  court  of  chancery,  for  the  Com.  Law,  by  Whedfer,  page  140,  and 
payment  of  money  only.  Kent  and  does  not  give  us  the  arguments  ot 
Thompson,  Justices^  on  the  other  court  or  counsel  at  length.  But  in 
hand,  were  of  opinion  that  the  action  Massachusetts  they  have  no  separate 
would  not  lie.  Thompson,  Justice,  court  of  chancery,  and  the  Supreme 
however,  was  influenced  in  his  opinion  Court  exercises  equity  powers.  It 
by  the  case  of  Hitchcock  v.  Aicken,  i  seems  that  court  have  power  to  de- 
Cai.  (N.  Y.)  460,  in  which  it  has  been  cree  a  divorce  and  alimony,  and  it 
decided  (by  a  majority  of  the  court)  would  appear  from  the  case,  as  di- 
that  a  judgment  in  a  sister  state  was  eested,  that  there  had  been  some 
to  be  treated,  in  all  respects,  as  a  for-  doubt  whether  such  a  decree  could  be 
eign  judgment,  and  considered  as  only  enforced  by  execution  from  the  equity 
fritna  facie  evidence  of  the  debt.  He  side  of  the  court,  and,  consequently, 
thought,  therefore,  that  if  the  court  whether  there  was  any  other  way  of 
entertained  an  action  of  debt,  on  the  carrying  the  decree  into  effect  but  by 
decree  of  a  foreign  court  of  chancery,  an  action  of  debt.  The  court,  how- 
it  might  lead  them  into  equitable  in-  ever,  thought  either  remedy  might  be 
quiries  and  discussions,  for  the  settle-  pursued,  and  therefore  sustained  the 
ment  of  which,  as  a  court  of  law,  they  action. 

might  find   themselves    incompetent.  **That  decision,  however  respectable 

It  seems,  therefore,  that    he  thought  the  court  by  which  it  was  made,  will 

an  action  would  lie,  at  law,  upon  •  the  not,  I  apprehend,  justify  us  in  depart- 

decree  of  any  court  of  chancery  where  ing  from  first  principles  in  a  matter  of 

nothing  but  a  simple   debt   was   or-  so  much  importance,  and  in  the  deter- 
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ment  in  an  equitable  action  under  the  codes  may  be  enforced 

mlnation  of  wbieh  we  are  Judiciallj  ftctf  on  at  lawy  a  court  of  law  aught,  per- 

and  oonsdttttionaUy  bound  to  adhere  haps,  in  that  caee  ha^e  lest  its  aid ; 

to  the  rules  of  the  common  law.  but  not  where  the  decree  for  the  paj- 

'*In  opposition  to  the  propriety  of  mentof  moneyooDfiesmeteljoiitof  an 
the  action,  it  mar  be  remarked,  in  the  equiiable  obligation  \  and  he  adds :  *  I 
first  place,  that  it  is  novel.  This  cir-  cannot  say  that  a  man  compelled  by  a 
cumstance  is  adverted  to  by  court  and  court  of  equity,  against  his  will,  to  pay 
counsel  in  the  case  of  Post  v,  Neafie,  a  sum  of  money,  impliedly  agrees  to 
3  Cai.  (N.  Y.)  aa,  and  in  others  to  pay  it.'  The  other  judges  all  con- 
which  I  will  refer.  In  that  case,  Kent,  curred.  They  put  it  on  the  ground 
Justice,  says :  '  No  instance  has  been  that  a  suit  at  law  must  be  founded  on 
shown  of  such  an  action,  and  the  a  legal  obligation  to  pay;  and  that 
universal  silence  in  the  books  af-  where  there  is  such  legal  obligation, 
fords  a  strong  presumption  that  the  the  court  will  presume  a  promise,  but 
action  will  not  lie;*  and  he  cites  not  when  the  debt  is  only  aa equitable 
Litt.,  f  xo8  (and  see  also  Butl.  and  one.  Holroyd,  Justice,  said  there  was 
Harg.  notes  on  that  section,  lib.  no  instance  of  an  action  brought  on  a 
J,  c.  4,  f  io8,  p.  8i,  3,  note  49).  But  rule  of  court,  for  the  paynoent  of 
secondly,  in  every  instance,  so  far  as  I  money  obtained  in  imvitum^  and  that 
can  find,  the  courts  have  decided  a  decree  in  equity  does  no^  con- 
against  the  action,  except  in  the  two  stitute  a  legal  debt,  and  is  not,  there- 
cases  I  have  cited.  fore,    the    subject    of   an    action   at 

**In  the  case  of  Stover  v.  Hinkley,  an  law. 

action    was  brought   in    the  Circuit  **The  language  of  the  courts,  in  the 

Court  of  the  United  States  for  the  dis-  cases  of  Fry  v,  Malcolm,  4  Taunt, 

trict  01    Connecticut,  upon  a  decree  705;   Emerson  v.  Lashley,  2  H.  Bl. 

from  the  equity  Side  of  the  Supreme  240,  and  in  Smith  v,  Whalley,  a  B.  ft 

Court  of  that  state,  for  the  payment  of  a  P.  482,  all  indicate  the  opinion  that  no 

sum  or  money;  and  on  a  demurrer  to  action  at  law  will  lie  upon  a  decree  in 

the  declaration,  Chase,  Justice,  ruled  equity. 

that  an  action  would  not  lie  on  a  de-  '* After  looking  into  all  these  cases, 

cree.    I   find  no  report  of  this  case,  I  am  satisfied  that  at  common  law  this 

except  in  a  marginal  note  on  the  37th  action  will  not  lie.     I  think  there  is  no 

page  of  3  Caines's  Rep.  (N.  Y.),  but  authorityforit;and,  in  mr  opinion,  it  is 

the  respectabilitv  of  that  reporter  en-  opposedto  sound  principles.     Nor  do  I 

titles  it  to  credit*  think  the  legislature  intended  to  legal- 

''In  Hugh  V.  Higgs,  8  Wheat.  (U.  S.)  iae  such  an  action  by  the  Act  of  1799. 

697,  Chic?  Justice  Marshall,  who  de-  It  appears  to  me,  from  the  vexj  phrase- 

livered  the  opinion  of  the  court,  in  ology  of  the  act,  that  they  meant  noth- 

very  few  words,  decided  that  an  action  ing  more  than  was  suggested  by  Mr. 

at  common  law  would  not  lie  on  a  Justice  Kent,  in  Post  v,  Neafie,  3  Cai. 

decree  in  chancery.     It  was  a  decree  (N«  Y.)  22  \  namely,  to  make  decrees 

for  the  payment  of  money,  and  the  in     chancery,    for    the    payment    of 

chief  justice  said  it  was  admitted  bv  money,  a  lien  upon  real  estate*    The 

the  opposite  counsel  that,  in  general,  language  of  the  act,  Elm.  Dig.  59,  is 

an  action  does  not  lie  to  recover  money  *  that  the  decree  of  the  court  of  chan- 

claimed  under  a  decree  of  a  court  of  eery  shall,  from  the  time  of  its  being 

equity.  signed,  have  the  force,  operation,  and 

''llie  only  case  I  have  met  with  in  effect  of  a  judgment  at  law,   in  the 

the  English  books  is  that  of  Carpenter  Supreme  Court  of  this  state,  from  the 

V.  Thornton,  3  B.  &  Aid.  52,  5  E.  C.  time  of  the  actual  entry  of  such  judg- 

L.  225,  and  in  that  the  Court  of  King's  ment.'     By  designating  the  time  of 

Bench  refused  to  maintain  an  action,  signing    the    decree,    as    the    period 

upon  a  decree  for  a  specific  sum  of  when  the    similarity  of   effect   shall 

money,  founded  upon  equitable  con-  commence,  and  by  limiting  such  simi- 

sideraCions  only«  Abbot,  Chief  Justice,  larity  to  the  effect  t^t  a  judgment 

said  if  it  had  been  on  a  bill  for  ac-  has,  from  the  time  of  the  actual  entry 

count,  and  a  precise  sum  of  money  had  thereof »  the   legislature  plainly  indi- 

been  found  to  be  due,  which  might  cate  that  they  intended  only  to  make  a 

originally  have  formed  a  subject  foi-  an  decree  as  binding  on  the  estate  ol  a 
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by  the  ordinary  civil  action.^ 

9.  Control  of  Court  over  Ezeontioii. — See  supra,  XIV.   3.  b.  (5), 
this  article.  Changing  Time  or  Manner  of  Execution, 

party  as  a  judgment  Is  from  the  actual  or  altogether  discharge  them.  Upon 
entry  thereof.  This  is  further  evident  a  ca*  sa,  ot  fi,  fa,,  or  upon  a  sequestra- 
from  naming  judgments  of  theSupreme  tlon  or  attachment,  out  of  chancery, 
Court.  They  bind  property  in  every  upon  its  decree,  a  party  may  approach 
part  of  the  state,  and  the  legislature  that  court  which  is  always  open,  by 
intended,  in  that  respect,  to  place  petition  or  on  motion,  and  have  the 
decrees  on  the  same  footing.  What  benefit  of  some  equity  that  has  arisen 
is  the  force,  operation,  and  effect  of  a  since  the  decree.  But  if  an  action  at 
judgment?  It  is  to  conclude  the  par-  law  is  brought  on  the  decree,  how  can 
ties  and  bind  their  real  estate.  That  such  relief  be  given?  Suppose  a 
an  action  may  be  brought  on  a  judg-  decree  for  alimony,  and  afterwards  the 
ment,  is  not  the  force,  operation,  and  wife  should  return  to  the  husband  and 
effect  of  it,  but  an  incident  of,  a  use  be  reconciled;  or  should  so  badly  con- 
that  may  be  made  of  it,  or  one  means  duct  herself  as  to  entitle  the  husband, 
of  enforcing  it.  The  statute  is  fully  in  equity,  to  be  relieved  from  the 
satisfied  by  this  construction,  and  decree;  or  a  change  in  his  circum- 
eztending  its  influence  beyond  that  stances,  from  competency  or  wealth 
may  lead  to  confusion  and  embarrass-  to  embarrassment  and  poverty,  imder 
ment.  I  yield  to  the  reasoning  of  providential  dispensations,  that  would 
Justice  Kent,  in  Post  and  Neafie,  my  induce  the  chancellor  to  lessen  the 
entire  consent,  and  think  many  more  amount  of  alimony.  What  could  a 
difficulties,  in  suffering  actions  at  law  court  of  law  do  in  such  case?  We 
to  be  brought  on  decrees  in  equity,  could  only  give  judgment  and  execu- 
may  be  pointed  out  than  he  has  sug-  tion  for  the  whole  amount  In  short, 
gested.  It  is  not  always  easy  to  say  the  objections  to  actions  at  law  on 
when  a  decree  is  final ;  and  when  it  is  decrees  in  equity  are  more  numerous 
so,  it  is  not  final  in  the  sense  of  a  judg-  and  serious  than  at  first  occurs  to  the 
ment  at  law.  It  is,  at  least  in  a  quan-  mind,  and  fully  account  for  the  fact 
fied  sense,  always  open.  It  may  l>e  that  thev  have  never  been  sustained  in 
reexamined    on   a  bill  of  review;    it  England.'' 

may  be  opened  for  a  rehearing;    it  In   Elliott  v,  Ray,  2  Blackf.  (Ind.) 

noay,  in  some  cases,  be  mitigated,  or  31,  the  court,  declaring  the  general 

modified  or    relieved    against,    upon  doctrine  to  be  that  an  action  of  debt 

petition.    A  decree  is  often  compli-  cannot  be  sustained  on  a  decree  in 

cated,  and   requires  the  payment  of  chancery — citing-  Jones  v.  Bradshaw, 

various  sums  of  money,  in  different  cited  in  Cas.  Temp.  Talb.  223,  Darston 

rights,  upon  different  accounts,  and  by  v.  Orford,  3  P.  Wms.  400,  note  {f)\ 

or  to  different  persons  and  at  different  Hugh  v.  Higgs,  8  Wheat.    (U.  S.)  697 

periods ;  sometimes,  on  the  happening  — ^held  that  uie  action  will  not  lie  on 

of  contingencies ;  and  at  other  times  the  decree  of  a  court  of  chancery  in 

the  payment  of  money   is  connected  another  state,  unless  the  decree  has, 

with  the  execution  of  conveyances,  or  by  the  statute  of  that  state,  the  force 

the  specific  performance  oz  matters,  and  effect  of  a  judgment   at  law,  and 

by  one  party  or  the  other.    On  which  that  if  it  has  such  effect  that  fact  must 

of  such  decrees,  or  on  what  branches  be  averred  and  proved, 

of  them,  are  actions  at    law    to    be  See  also  Boylev.  Schlndel,  52Md.  z, 

brought?     If  we  begin,  where  shall  holding  that  an  action  at  law  will  not 

we  end  ?    Besides,  after  final  decrees,  lie  to  recover  a  sum  of  money  decreed 

equities  may  arise  by  the  chanee  or  to  be  paid  by  a  court  of  equity  within 

death  of  parties,  or  by  the  acts  ofpar-  the  same  jurisdiction, 

ties  that  may  affect  the  rights,  lessen  1.  Rowe  v.  Blake,99Cal.  167;  Ames 

or  Increase  their  equitable  liabilities,  v.  Hoy,  12  Cal.  11. 
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ABATEMENT. 

Abatement  of  action  by.  dissolution   or  lonsolidation  of  corporations.      Sec 

Corporations. 
By  death  of  party  to  an  action  or  suit.     See  Death.    - 
In  action  for  death  by  wrongful  act.     See  UEATii  by  W'KONt;rui.  Act. 
Plea  of  abatement  in  the  action  of  debt.     Sec  Dkiu'. 
Pleas  of  nul  tiel  corporation  as  plea  in  abatement,  S3. 
Costs  on  abatement  of  action,  130,  131. 

ACCIDENT. 

Opening  orders  and  decrees  pro  confesso.     See  Decrees. 

ACCOUNTS  AND  ACCOUNTING. 

CrosS'bills  in  suits  for  accounting.     See  Cross- bills. 

Decrees  for  accounts.     See  Decrees. 

In  suits  for  infringement  of  copyright.     See  Copyright. 

ACTIONS. 

Action  of  covenant.     See  Covenant. 

Action  of  debt.     Sec  Debt. 

At  law  to  enforce  decree.     See  Decrees. 

By  and  against  corporations.     See  Corporations. 

By  and  against  counties.     See  Counties. 

By  judgment  creditors.     See  Creditors*  Bills. 

For  criminal  conversation.     See  Criminal  Conversation. 

For  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 

For  injuries  at  railroad  crossings.     See  Crossings. 

Abatement  of  action  or  suit  bv  death  of  party.     Sec  Death. 

AD  DAMNUM  CLAUSE. 
See  Damages. 

ADDING  PARTIES. 

By  means  of  cross-bill.     See  Cross-bills. 

ADJOURNMENT. 

Of  coroner's  inquests.     See  Coroner's  INQUESTS. 
ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMINISTRATION  SUITS. 

See  Creditors'  Bills  and  Fraudulent  Conveyances. 
ADMIRALTY. 

Effect  of  death  on  party  to  proceedings.     See  Death. 
ADMISSION. 

Admission  of  corporate  existence,  90. 

ADVISEMENT. 

Taking  case  under  advisement.     See  Decisions. 

AFFIDAVIT. 

To  bill  of  costs.    See  Costs. 

1077 


INpEX. 


AFFIRMATIVE  RELIEF. 

Cross-bills  and  complaints  to  obtain  affirmative   relief.     See   Cross-HIXS; 
Cross-complaints. 

AGENTS. 

Action  of  covenant  against  agents  acting  individually,  359. 

AGGRAVATION  OF  DAMAGES. 
See  Damages. 

ALIMONY. 

See  Dkckees. 

ALLEGATIONS. 

See  Declarations;  Complaints;  Cross -bills;  CJ^oss-coMPLAHfTS. 

AMENDMENTS. 

Jn  actiofii/or  death  by  wrongful  act.     See  Death  BV  WRONGFUL  ACT. 

Of  ad  damnum  clause.     See  Damages. 

Of  creditors'  bills.     See  CREDITORS'  BiLLS. 

Of  cross-bills.     See  Cross  bills. 

Of  decrees .     See  Decrees. 

Of  petition  for  writ  of  error  coram  nobis  and  coram  v^it,  35. 

Action  brought  in  name  of  officer  instead  of  name  of  corporation,  65. 

AMOUNT  IN  CONTROVERSY. 

Costs  dependent  on.     See  Costs. 

Jurisdictional  amount  in  creditors*  suits,  436,  437. 

ANSWERS. 

Answer  as  cross-bill.     See  Cross  bills. 

Answer  to  cross-bill.     See  Cross-bills. 

Decree  pro  confesso  after  amendment  of  bill.     See  DeCRKES. 

In  action  for  criminal  conversation.     See  Criminal  Conversation. 

In  actions  against  counties.     See  Counties. 

In  judgment  creditors'  suits.     See  Credifors'  Hills. 

In  actions  for  death  by  wrongful  act.     See  Death  bv  Wrongful  Act. 

Setting  up  contributory  negligent e.     See  Contributory  Negligence. 

Setting  up  matter  in  mitigation  of  damages.     See  Damages. 

Action  in  favor  of  or  against  corporation,  62. 

Objection  that  plaintiff  has  no  corporate  existence,  86. 

Denial  of  knowledge  or  information  as  to  corporate  existence,  87, 

APPEALS. 

Costs  in  appellate  court.     See  Costs. 

Decrees  in  appellate  courts.     See  Decrees. 

Effect  of  death  of  party  pending  appeal  or  writ  of  error.     See  Dbath. 

From  judgment  on  proceedings  coram  nobis.     See  Coram  Nobis. 

Inactions  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 

Review  of  costs  on  appeal.     See  Costs. 

Where  cross-bills  have  been  filed.     See  Cross-bills. 

Where  there  is  cross-complaint.     See  C  ROSS-COMPLAINTS. 

APPEARANCE. 

By  corporations.    See  Corporations. 

ARBITRATORS. 

Power  to  award  costs,  116. 
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ARGUMENT  FEES. 

Taxation  as  costs,  237. 

ARREST  OF  JUDGMENT. 

Costs  on  arrest  of  judgment,  131. 

For  failure  of  complaint  Co  negative  contributory  negligence,  14. 

ASSESSMENT  OF  DAMAGES. 
See  Damages. 

ASSIGNMENT  OF  ERRORS.- 

Where  cross-bills  have  been  filed.     See  Cross>b1L>LS. 

ASSIGNMENTS. 

Suit  by  assignee  of  copyright,  18. 
Action  of  covenant  against  assignee,  361. 
Actions  by  assignee  on  covenants,  355,  356. 
Liability  of  assignor  and  assignee  for  costs,  15a 

ASSUMPSIT. 

Relation  to  actiopi  of  debt.     See  Debt. 
In  behalf  of  or  against  corporation,  61. 

ATTACHMENT. 

Creditors'  bills  by  attaching  creditors^  see  CREDITORS'  BiLLS. 

To  enforce  decree.     See  DECREES. 

Effect  of  death  of  party  to  attachmeni  proceedings.     See  Death. 

ATTORNEYS. 

Negligence  oj"  solicitor;  opening  decrees  pro  confesso.     See  Dkcrkes. 
Attorney's  fees  as  costs.     See  Costs. 
Costs  bet  wen  attorney  and  client,  108. 
Liability  for  costs,  153,  154. 

AUDITORS. 

Auditing  in  book-debt.     See  Debt. 

AWARDS. 

Actions  of  debt  on  award.     See  DxBT. 

BANKNOTES. 

See  Counterfeiting. 

BANKS. 

Existence  and  incorporation  of  banks  in  indictments  for  counterfeiting*     See 
Counterfeiting. 

BENEFICIARIES. 

See  Death  by  Wrongful  Act. 
Actions  by,  on  covenants,  357,  358. 

BILL    OF  COSTS. 
See  Costs. 

BILLS  AND  NOTES. 

Action  of  debt  on  bills  and  notes.     See  DEBT. 

BILLS  IN  EQUITY. 

See  Creditors'  Bills;  Cross-bills. 

In  suits  for  breach  of  copyright.     See  COPYRIGHT. 

Taking  bill  as  confessed — decree  pro  confesso.     See  Decrbxs. 
BILLS  OF  PARTICULARS. 

In  actions  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 
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BONDS. 

See  Covenant. 

Action  of  debt  on  bonds.     See  Debt. 

BOOK-ACCOUNT. 

Action  in  favor  of  or  against  corporation,  62. 

BOOK-DEBT. 
See  Debt. 

BREACH. 

Alleging  breach  in  action  of  debt.     See  Debt. 
Assigning  breach  in  action  of  covenant.     See  Covenant. 

BREACH  OF  PROMISE. 

Effect  of  death  of  party  pending  action.     Sec  Death. 
Pleading  damages  in  action  for^  see  Damages. 

BY-LAWS. 

Pleading  by-laws  of  corporation,  94. 

CARRIERS. 

Pleading  damages  in  actions  against  carriers.     See  DAMAGES. 
Action  against  carriers  for  death.     See  Death  by  Wrongful  Act. 

CAUSE  OF  ACTION. 

Stated  in  one  or  more  counts.    Sec  Counts,  Paragraphs,  and  Separate 
Statements. 

(  IlRTAINTY. 

See  Definxteness  and  Certainty. 

CHANCERY. 
See  Equity. 

CHARTER. 

Pleading  corporate  charter,  94. 

CHILDREN. 

See  Cruelty  to  Animals  and  Children. 

CHOSES  IN  ACTION. 

Subjected  in  equity  to  payment  of  judgments,  445. 

CIVIL  DEATH. 
See  Death. 

CLAIMS. 

Enforcement  against  counties.     See  Counties. 

CLERICAL  ERRORS. 

/;/  decrees.     See  Decrees. 

Omission  of  word  defendant  in  declaration,  914. 

CLERK. 

Taxing  costs.     See  Costs. 

Power  of  clerk  to  enter  decision,  943. 

COINING. 

See  Counterfeiting. 
COLLUSION. 

Opening  decree  pro  confesso.     See  Decrees. 

In  action  for  criminal  conversation.    See  Criminal  Conversation. 
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COMMENCEMENT. 

Of  declaration  in  covenant,  362. 

COMPLAINTS. 

See  Cross-compijiints. 

in  action  for  criminal  conversation*     See  CRIMINAL  CoNVERSAtloN. 

In  a ction  for  breach  of  copyright.     See  Copyright. 

Jn  actions  by  and  against  corporations.     See  Corporations. 

In  suits  by  judgment  creditors^  see  Creditors'  Bills. 

In  action  for  death  by  wrongful  act.     See  Dkath  by  Wrongful  Act. 

///  actions  by  and  against  counties.     See  Counties. 

Use  in  different  counts  or  paragraphs.      See  Counts,   Paragraphs,  anu 

Separate  Statements. 
Negativing  contributory  negligence  in  complaint.     See  Contributory  Neg- 
ligence. 
iMust  show  some  damage.     See  Damages. 

COMPROMISE. 

Costs  where  case  is  settled  out  of  court,  136. 

CONDITIONAL  DECREES. 
See  Decrees. 

CONDITIONS  PRECEDENT. 

Allegation  of  performance  of,  in  action  of  covenant,  368. 
Compliance  with;  action  for  infringement  of  copyright,  19. 

CONDONATION. 

Plea  of^  in  action  for  criminal  conversation.     See  CRIMINAL  Conversa- 
tion. 

CONDUCT   OF  SUIT. 

Where  bill  is  filed  by  judgment  creditors,  555,  556. 

CONFESSION  AND  AVOIDANCE. 
Plea  of  contributory  negligence,  1 1. 

CONSENT  DECREES. 
See  Decrees. 

CONSIDERATION. 

Alleging  consideration  in  action  of  debt.     See  Debt. 
Stating  consideration  in  action  of  covenant.     See  Covenant. 

CONSOLIDATION. 

In  what  name  suit  to  be  brought  against  corporation.  67. 
Suits  by  and  against  corporations  after  consolidation,  98,  99. 

CONSTRUCTION. 

Of  decrees.     See  Decrees. 

CONTEMPT. 

Opening  decrees  on  motion  of  party  in  contempt.     See  DSCRBBS. 
Punishment  as  remedy  for  collection  of  costs,  260. 

CONTRACTS. 

Action  of  covenant  on  contract  under  seal.     See  Covenant. 
Action  of  debt  on  contracts.     See  Debt. 
Actions  on  contracts  of  corporations.     See  Corporations. 
Effect  of  death  of  party  in  actions  ex  contractu.     See  DEATH. 
Pleading  damages  for  breach  of  contracts.     See  DAMAGES. 
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Use  of  several  counts  in  action  on  singU  €0mtrmtt.     See   Coithts,  Para- 
graphs .  AND  Separate  Statements. 
Stating  contract  in  action  of  covenant^  366,  367. 
Cross-bills  in  suits  to  set  aside  contracts,  634* 

CONTRIBUTORY  NEGLIGENCE. 
See  also  Crossings. 
Declaration  and  comphuiiL 

Negativing  contributory  negligence,  1. 

The  prevailing  rule,  i. 

Authoritative  expressions  of  different  couru,  i. 

Prevalence  of  rule,  2. 

Contributory  negligence  a  defense  to  be  made,  4. 
A  different  doctrine  in  some  states,  4. 

Plaintiff  required  to  negative  contributory  negligence  on  his  part 
4. 

In  justices'  courts,  5. 

Freedom  from  negligence  shown  by  facts,  5. 

Sickness  and  loss  of  time,  5. 

Injury  in  disaster  of  great  magnitude,  5. 

Averments  in  lieu  of  direct  negation.  6. 

Allegations  sufficient  after  verdict,  6. 

Illegal  sale  of  liquor,  6. 

Negligent  use  of  fire,  6. 

Actions  by  executors  and  administrators.  6. 

Actions  for  injuries  to  infants,  6. 

Sufficiency  of  general  averments,  5,  6,  7. 

Negativing  in  general  terms,  7. 

Not  a  conclusion  of  law,  7. 
Overcoming  presumption  arising  from  facts,  7. 

Printn  facie  negligence.  7.  , 

Facts  showing  contributory  negligence  conclusively,  8. 
Averring  due  care  on  part  of  others  than  plaintiff,  8. 
Statute  requiring  absence  of  contributory  negligence,  g. 
Action  for  wilfiil  wrongs.  9. 

Unnecessary  to  negative  contributory  negligence,  9. 

Trespass  vi  et  armis,  9. 

Action  against  owner  of  vicious  animal,  9. 
Demurrer. 

Where  declaration  shows  contributory  negligence,  10. 

Where  contributory  negligence  not  conclusive,  to. 

Allegations  negativing  negligence  will  not  save  declaration  where 

facts  conclusively  show  it,  10. 
Failure  to  negative  contributory  negligence,  10. 
Plea  or  answer. 

Making  defense  under  general  denial,  10. 

Duty  to  specially  plead  contributory  negligence,  la 

Where  plaintiff  negatives  negligence,  11, 

Intoxication,  it. 

Sufficiency  of  averments,  ii. 

Harmless  error  in  sustaining  demurrer  to  special  plea.  11. 
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CONTRIBUTORY   NEGLIGENCE. 
Plea  or  V^m^X^  Continued, 

Confession  and  avoidance,  if. 

Plea  of  contributory  negligence  as,  ii. 
Plea  bad  if  it  denies  that  defendant  was  negligent,  12. 
Necessity  of  confessing  negligence,  12. 
Attributing  injury  to  negligence  of  both  parties,  12. 
Confession  of  culpable  negligence,  X2. 

Under  codes  permitting  as  many  defenses  as  defendant  sees  fit, 
12. 
Averment  of  facts,  12. 

Acts  and  defaults  showing  negligence  to  be  averred,  12. 
Analogous  to  allegations  of  negligence,  13. 
Defense  available  without  plea,  13. 
Reply. 

When  necessary.  13. 
Under  the  code.  14. 
Motions  on  thi  plea^jnjs. 

To  make  complaint  more  specific  and  certain,  14. 
To  make  answer  more  definite  and  certain,  14. 
In  arrest  of  judgment,  14. 

CONVERSION. 

See  Cross-referbnce,  15. 

)>JVICTS. 
Definition,  15. 

Suits  by,  in  whose  name,  15. 
Indictments  against,  15. 

>PYRIGHT. 
Jurisdiction  at  law  and  In  equity. 

How  infringement  redressed,  16. 

Advantages  of  suing  in  equity,  16. 

Comparison  necessary,  16. 

Publications  not  subject  to  copyright,  16, 

Title  to  copyright  in  dispute    17. 

Right  to  copyright  need  not  be  determined  at  law,  17. 

Existence  of  remedy  at  law.  17. 

Penalties  and  forfeitures,  17. 

Recovery  of  pirated  property,  17. 

Form  of  action  at  law,  17. 
Federal  and  state  jurisdiption. 

United  States  courts  exclusively,  17.  • 

Rules  of  practice,  17. 

Right  of  action  prescribed  by  congress,  18. 

Common-law  copyrigl^t,  18. 
Parties. 

Suit  by  assignee,  18. 

Action  by  holder  of  legal  title.  18. 

Joinder  of  plaintiffs  and  defendants,  18. 

Author  and  publisher  suing  jointly,  18. 

Joining  defendants  to  avoid  multiplicity  of  suits,  18. 
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tOVWLXQH't— Continued, 

NMMtary  allegatloiit. 

Showing  title  in  complainant,  i8. 
De6ning  infringement,  i8. 
Infringement  with  knowledge,  19. 
Knowingly  invading  copyright,  19. 
Infringement  in  part,  19. 
Allegations  of  authorship,  19. 
Compliance  with  conditions  precedent,  19. 

Performance  of  statutory  acts.  19,  20. 

Deposit  of  copies  with  librarian,  ao. 

Notice  of  copyright,  20. 

Disjunctive  allegations,  20. 

Conjunctive  allegation,  20. 
Allagilions  and  proof. 

Relief  only  as  to  cases  actually  proved,  ao. 

Infringement  in  material  part,  20. 

Defendant  alleging  defect  in  complainant's  title,  21. 

Acquiescence  in  infringement,  21. 

Proof  of  oral  agreement  for  use  of  copyright  matter,  31. 

Laohos. 

Long  delay  fatal.  21. 

Accounting  for  delay,  21. 

When  delay  is  no  defense,  21. 

Adverse  possession.  21. 

Allegation  in  bill,  21. 

Delay  in  prosecuting  former  suits,  32. 
Discovery. 

Plaintiff  may  have,  22. 

Discovery  of  no  use  to  plaintiff,  22. 

Discovery  improperly  sought,  22. 

Discovery  refused  on  general  demurrer,  23. 
Penalties  and  forfeitures. 

Not  enforceable  in  equity.  22. 

Form  of  action  at  law,  22. 

Production  of  books  and  plates,  22. 

Allegation  requiring  answer  demurrable,  22. 

Special  demurrer,  22. 

Waiver  of  forfeiture,  22. 

Action  for  penalty — requisites  of  complaint,  7.% 

Indorsement  on  summons,  22. 

False  notice  of  copyright,  action  for  penalty,  23.    . 

Reference  to  master. 

When  reference  made,  23. 
Reference  before  hearing,  23. 
On  motion  for  preliminary  injunction,  23. 
Opinion  of  master,  24. 
Injunction. 

Permanent  injunction,  24. 
At  what  stage  of  suit  injunction  granted,  24. 
Temporary  injunction,  24. 
Motion  to  dissolve  injunction,  24. 
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COPYRIGHT— aw/i«i#<'</. 
Account. 

Right  to  account  incident  to  right  of  injunction,  25. 

Decreed  by  federal  court  under  general  power,  25. 

Must  be  prayed  for,  25. 

Cannot  embrace  penalties  or  damages,  25. 
Decrees. 

Cannot  be  made  for  statutory  penalties,  25. 

For  amount  of  profits,  25. 

Exceptions  on  appeal,  25. 
Costs. 

Conduct  of  parties  considered,  25. 

Good  faith  of  defendant,  25. 

Plaintiff  unnecessarily  increasing  costs,  25. 

CORAM  NOBIS  AND  CORAM  VOBIS. 
Definitions. 

Coram  nobis ^  26. 
Coram  vodis,  27. 
Distinctions,  27. 
Office  of  the  writ 

Errors  of  fact  before  trial,  27. 

To  bring  error  to  attention  of  court  and  obtain  relief,  27. 

Death  of  either  party  pending  suit,  27. 

Infancy  of  party  not  represented  by  guardian,  27. 

Covertur-  of  party,  27,  28. 

Insanity  at  time  of  trial,  28. 

Defense  not  made  through  fraud,  duress,  or  mistake,  28. 

Adequate  remedy  at  law,  28. 

Apparent  errors,  28. 

Fact  complained  known  of  before  trial,  29. 

Negligence  in  not  ascertaining  fact,  29. 

When  advantage  could  have  been  taken  at  trial,  29. 

Newly  discovered  evidence,  29. 

Adjudicated  issue  of  fact,  29. 
Ministerial  errors,  29. 

Erroneous  executions  and  forthcoming  bonds,  29. 
Errors  of  law,  29. 
Status  in  modern  prrctice. 

Writ  was  part  of  common  law,  30, 
A  factor  in  modern  practice,  30. 
Distinction  from  English  practice,  30. 
Proceedings»of  like  nature,  30. 
Pover  remains  as  at  common  law,  30. 
As  a  writ  of  error. 

Term  includes  writs  of  coram  nobis  and  coram  vobis,  31. 
Distinction,  31. 

Statutes  of  Limitations. 

Writ  must  be  prayed  for  within  statutory  period,  31. 
Statutes  in  analogous  proceedings  applicable,  31. 
Where  no  statute  applies,  31. 
Parties. 

The  plaintiff,  31. 
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farftot —  C^niimued. 

Parties  affected,  33. 

Tbc  defendant.  52. 

Sureties.  32. 

Doe  of  several  defeiidajits,  33. 

/5r*f  ^  £0vrrt,  yt. 

Bad  faith  of  party  moving,  32. 
dnraclw  Mi  Wit  if  prieitftiit 

Civil  oacure.  32, 

Applicable  to  both  ci%'il  and  criminal  action,  32. 

Not  a  writ  of  right,  32 

Always  granted  if  error  shown,  32. 

Title  of  action.  32. 
Ill  what  CMVfs  ctfirixihte. 

In  England,  33. 

In  the  United  States,  33. 

Court  where  judgment  rendered,  33. 


Proper  mode  of  proceeding,  33. 

Accompanied  by  affidavit,  33. 

What  affidavits  should  show.  33. 

Petition  containing  grounds  for  writ,  33. 

Assignment  of  errors,  34. 

Showing  reason  for  not  making  defense  before,  34. 

Errors  of  fact,  34. 

Joining  errors  in  fact  and  at  law,  34. 

Original  record.  34. 

Petition  not  evidence,  34. 

Amendment  of  petition,  35. 

Mays. 

Not  operative  as  stay  at  common  law,  35. 

Kentucky  statute,  35. 

In  Pennsylvani.s  35. 

In  Tennessee,  35. 
Bart  to  Hf  ittuance. 

Want  of  jurisdiction,  35. 

Review  of  the  law,  35. 

After  motion.  36. 

Plaintiff's  election  to  vacate,  36. 
Citatioii  of  partiot  and  the  writ 

No  process  of  court  necessary,  36. 

Actual  issuance  of  writ  a  fiction,  36. 

Writ  presumed  to  issue  oti  fiat  of  judge,  36. 

Defense  and  plea. 

Demurrers,  36. 

Nulla  est  erratum^  36. 

Dismissal   36. 

Right  to  dismiss,  36. 

Necessity  of  plea,  36. 
Ittue  and  trial. 

Trial  had  upon  issue  of  error,  3«.. 
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CORAM    NOBIS   AND  CORAM    VOBIS. 
Issue  and  \f\9X— Continued, 

Issues  of  original  action  not  involved,  36. 

Authority  of  attorney,  36. 
Judgment 

Recalling  judgment  complained  of,  37. 

Replacing  original  suit  in  old  position,  37. 

Affirming  judgment  complained  of,  37. 
Appeals. 

When  appeal  lies,  37. 

Errors  properly  assigned,  37. 

Abuse  of  discretion,  37. 

Writ  of  error  as  part  of  record,  37. 

Notice  as  part  of  record,  37. 

CORONER'S   INQUESTS. 
In  general. 

Status  of  coroner's  court,  38. 
When  coroner  to  hold  inquest,  3S. 

/assistant  coroner,  38. 

Justice  of  the  peace,  38. 
'    Medical  examiner,  39. 

Consent  of  family  of  deceased,  39. 

Coroner  has  no  vested  right,  39. 

Person  killed  or  dying  suddenly,  39. 

Burial  before  inquest,  39. 

Subjects  of  inquiry  not  specified  by  law,  39. 

Reasonable  inquiry  should  be  made,  39. 

Fees  and  costs  for  preliminary  examination,  40. 

Authority  of  coroner  judicial.  40. 

Authority  to  act  presumed,  40. 

Inquiry  not  discretionary,  after  jury  summoned,  40. 

Statutes  declaratory  of  common  law,  40. 

Delay  by  coroner  unlawful,  40. 

Care  in  selecting  jurors,  40. 

Place  of  inquest,  40. 
Coroner  absent  or  impossible  of  access.  41. 

Justice  of  the  peace  holding  inquest.  41. 

Exigency  must  aciuaHy  exist,  41. 

Coroner  may  oust  justice,  41. 

Deputy  coroner,  41. 
Number  of  inquests.  41. 

Upon  several  bodies,  41. 

Bodies  separated  after  death,  \i 

Upon  the  same  body.  41. 

Proeedure  pre'lmlnary  to  trial  or  in:iue«i 

Jury  of  inquest,  how  obtained,  42. 

Summoning  the  jurors,  42. 

Verbal  summons.  42. 

Delinqueni  juror  may  be  fined.  42. 

Compensation  of  jurors,  4''. 
Witnesses,  attendance  and  character,  43. 
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CORONERS    INQUESTS. 

Procedure  prei:minary  to  trial  or  KfkXWiX— Continued, 

Attendance  compulsory,  43. 

Accused  cannot  be  compelled  to  testify,  43. 

Physician  or  surgeon  may  be  summoned,  43. 

Employment  of  physician  discretionary,  43. 

Compensation  of  physician,  43. 

Selection  of  physicians,  43. 

Physician  need  not  reside  in  county,  43. 
Publieity  of  the  proceedings. 
The  inc|uest  proper,  43. 

General  public  may  attend,  43,  44. 

Particular  individuals  may  be  excluded.  44. 

Suspected  party  no  right  to  be  present,  44. 

Representation  by  counsel,  44. 

Address  to  jury  not  allowable,  44. 
T\ie post-mortem  examination,  44. 

Public  no  right  to  be  present,  44.  45. 

Jurors  no  right  to  witness /i»j/  mortem ,  45. 

Right  of  accused  to  be  represented  by  physician,  45. 
Proc3dure  at  the  trial  or  inquest. 
Qualification  of  jury. 

Should  be  sworn,  45. 

Need  not  all  be  sworn  at  once,  45. 

Coroner  must  administer  oath,  45. 

Charge  from  coroner,  46. 
View  of  body,  46. 

An  essential  requisite,  46. 

Coroner  and  jury  must  act  in  conjunction,  46. 

Body  must  be  dug  up  if  buried,  46. 

Second  inquisition,  46. 

Coroner  must  act  in  conformity  with  law,  46. 

Examination  should  be  minute  and  careful,  46. 

View  must  be  calculated  to  afford  information,  47. 
The  testimony,  47. 

All  persons  claiming  knowledge  should  be  hear^j  47. 

General  evidence  admissible,  47. 

Juryman  may  be  witness,  47. 

General  law  as  to  witnesses  prevails,  47. 

Criminating  evidence,  47. 

Dying  declarations,  47. 

Witnesses  should  be  enrolled  and  sworn,  47. 

Examination  conducted  by  coroner,  47. 

Interested  parties  putting  questions,  47. 

'Witnesses  must  answer,  47. 

Jurors  may  question  witnesses,  47. 

Testimony  to  be  reduced  to  writing,  48. 

Parol  evidence  as  to  testimony  before  coroner,  48. 
Reaching  a  verdict,  48. 

Coroner  should  sum  up,  48. 

Instruction  in  questions  of  law,  48. 

Deliberations  of  the  jury,  48. 
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CORONER'S   INQUESTS. 

Pr:e8dure  al  the  trial  or  \w\wA— Continued. 

Coroner's  duty  to  receive  verdict,  48. 
Adjournment  off  the  inquest 

Jury  may  be  adjourned  to  another  day,  48. 
Great  discretion  necessary,  49. 
Jurors'  recognizance  to  be  taken,  49. 
Burial  of  the  body,  49. 
Record  of  adjournment,  49. 
Procedure  upon  reassembling,  49. 
The  TordicL 

Stating  who  deceased  was,  49. 
Stating  how,  when,  and  where  death  occurred,  49. 
Murder  and  manslaughter,  49. 
Accessories  after  the  fact,  49. 
Unknown  person,  49. 
Must  be  reduced  to  writing,  49, 
Forgery  to  add  to  verdict,  49. 
The  inquisition. 

Definition,  49. 
Filing  inquisition,  49. 
Requisites,  49. 

Jurisdictional  facts,  49. 

Name  of  deceased,  50. 

Venue,  50. 

Oath  of  jurors,  50. 

Certainty,  50. 

Signing  and  attesting,  50. 

Seal,  50. 

Names  of  jurors  should  be  set  out,  50. 

Coroner's  certificate,  50. 

Inquisition  before  deputy  coroner,  50. 
Further  proceedings. 

Proper  persons  bound  over,  50. 

Witnesses  for  the  prosecution  to  be  bound  over,  51. 

Examination  of  prisoners  arrested  on  coroner's  warrant,  51. 

CORPORATIONS. 

Suits  by  corporate  creditors.     See  CREDITORS*  BILLS. 
Right  to  sue  and  iiability  to  be  sued. 

Foreign  and  domestic  companies,  54. 

At  law  and  in  equity,  54. 

Rights  the  same  as  those  of  individual,  54. 
Appearance. 

Manner  of;  by  attorney,  54. 

Pleas,  generally,  54. 

By  whom  answer  should  be  made,  54. 

Evidence  of  appearance,  54. 

Warrant  of  attorney,  55. 

Effect  of  general  appearance;  conferring  jurisdiction,  55,  56. 
Appointment  of  receiver,  55. 
United  States  courts,  56. 
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CORPORATIONS. 

Appearance —  Continued. 

Special  appearance,  56. 
Parties. 

Corporation  proper  party,  56. 

Suit  in  name  of  stockholders,  56. 

Defenses  by  stockholders,  56. 

Where  property  or  franchise  is  concerned,  57. 

Corporation  must  be  party,  57. 

Creditor's  bill,  57. 

Appointment  of  receiver,  57. 

Revoking  franchise,  57. 

Setting  aside  election,  57. 

Bill  to  enjoin  sale  of  stock,  57. 
Corporate  wrongs,  57. 

At  instance  of  corporation,  57. 

Individual  wrong  to  stockholder,  57. 

Conspiracy  to  wreck  corporation,  57. 

Action  against  directors  for  misfeasance,  57. 

Fraudulent  overissues  of  stock,  57. 

Suits  between  stockholders  involving  ownership  of  stock,  58. 

Suit  to  enforce  statutory  liability,  58. 

Corporation  not  in  esse,  58. 

Dissolution  of  corporation,  58. 
Right  to  withdraw  from  litigation,  58. 
Interest  of  corporation  passing  to  successor,  58. 
Corporation  distinct  from  stockholders,  58. 
No  fiduciary  relationship  to  stockholders,  59. 
Individual  members;  bill  of  discovery,  60. 
Creditors  as  parties,  60. 

Intervention  in  action  against  corporation,  60. 
Joint  demands,  61. 
Pleadings. 

All  rules  of  pleading  applicable  to  corporations,  6i. 

Corporations  bound  by  general  rules,  61. 

Action  of  assumpsit,  61. 

Action  of  trespass,  62. 

Action  of  debt,  62. 

Trespass  on  the  case,  62. 

Book-account,  62. 

Corporation  assimilated  to  natural  person,  63. 
In  what  name  to  sue  and  be  sued,  62. 

Generally  in  corporate  name,  62. 

Not  necessary  to  repeat  name,  63. 

In  names  of  officers  of  company,  63. 

Notes,  bonds,  or  securities,  63. 

Omitting  names  of  officers,  64. 

Statutes  authorizing  suits  by  officers,  65. 

Suit  in  name  of  officer;  amendment  substituting  corporation.  65. 

Where  corporation  is  known  by  several  names,  66. 

Where  corporate  name  is  changed,  66. 

Suits  in  new  name  to  enforce  former  contracts.  66,  67. 

1090 


INDEX. 

CORPORATIONS. 
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Consolidation,  67. 

Unsuccessful  attempt  to  change  name,  68. 
Where  contract  with  or  by  corporation  is  in  wrong  name,  68. 
Suit  in  corporation's  true  name,  68. 

Averments  showing  name  in  which  contract  was  made,  68. 
How  misnomer  taken  advantage  of,  68. 
Plea  in  abatement,  68. 

Misnomer  waived  by  pleading  to  the  merits,  69. 
Amendment  to  cure  mistake,  69. 
Corporate  existence,  70. 

Whether  necessary  to  allege,  70. 
Introductory  statement,  70. 

Authorities  holding  that  no  averment  is  necessary,  7a 
The  rule  under  the  early  decisions,  70. 
When  name  imports  a  corporation,  71,  72. 
Estoppel  to  deny  corporate  existence,  72. 
Judicial  knowledge  of  corporate  existence,  73. 
Authorities  holdinjg  averment  necessary,  73. 
In  case  of  foreign  corporation,  73. 
Domestic  corporation  created  by  private  act,  1^* 
Corporations  generally,  74. 
Statutes  regulating  question,  74. 
What  is  a  sufficient  allegation,  75. 
Allegation  of  legal  conclusion,  75. 
Setting  forth  act  creating  company,  75. 
Alleging  whether  act  was  public  or  private,  75. 
Allegations  as  to  where  or  for  what  purpose  defendant  was 

incorporated,  76. 
Compliance  with  conditions  precedent,  76. 
Instances  of  sufficient  allegations,  76. 
Repetition  in  different  counts,  76. 
Denial  of  corporate  existence,  77. 
The  general  issue,  77. 
At  common  law,  77. 
Necessary  to  show  corporate  existence  where  general 

issue  pleaded,  77,  78. 
Corporate  existence  of  defendant,  79. 
Decisions  under  the  code,  79. 

Raising  question  of  corporate  existence  by  general  denial, 
80. 
Special  pleas,  80. 

Corporate  existence  only  put  in  issue  by  special  plea,  80. 
Verification  of  plea,  81. 
Plea  in  abatement,  best  method,  81. 
By  pleading  over  to  the  merits;  corporate  existence  ad- 
mitted, 81. 
Plea  of  nul  del  corporation ^  82. 

When  pleaded  of  the  plaintiff,  82. 
Whether  in  bar  or  in  abatement,  83. 
Condition  precedent,  83. 
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Amonnting  to  general  issue,  84. 
When  pleaded  of  the  defendant,  84. 
Plea  by  an  alleged  corporation,  84,  85. 
How  existence  of  alleged  corporation  is  best  deter 
mined,  85. 
Pleaded  of  third  party,  86. 
Answer,  86. 

Objection  that  plaintiff  has  no  corporate  existence,  86. 
Verifying  answer,  87. 

Denial  of  knowledge  or  information,  87,  88. 
Particularity  required,  88. 

Defense  in  noncompliance  with  conditions  precedent,  89. 
Demurrer,  89. 

For  failure  to  allege  corporate  existence  or  compliance  with 
conditions  precedent,  89,  90. 
Admission  of  corporate  existence,  90. 

Answer  admitting  corporate  character,  90. 
Answer  admitting  possession,  91. 
Giving  appeal  bond,  91. 
The  doctrine  denied,  91. 
Plaintiff  bound,  91. 
How  dissolution  pleaded,  91. 

In  abatement  and  not  in  bar,  91. 
Particularity  required,  91. 

Stating  manner  in  which  corporate  power  ceased,  93. 
How  to  allege  corporate  acts,  93. 
Acts  done  by  agents,  93. 
Corporations  suing  on  contract,  93. 
Specially  pleaded  defenses,  93. 

Defenses  required  to  be  specially  pleaded  by  natural  person,  93. 
Want  of  authority,  93. 
Stock  not  subscribed,  93. 
Invalidity  of  execution  of  mortgage,  93. 

Care  to  be  taken  in  use  of  general  denial  or  general  issue,  93. 
Plea  bad  as  amounting  to  general  issue,  94. 
Pleading  charter  or  by-laws,  94. 

Setting  forth  particular  parts,  94. 
By-laws  admitted,  94. 
Action  against  individual  members,  94. 
Basing  defense  on  rules  or  by-laws,  94. 
Setting  out  charter  at  length,  94. 
Action  for  libel,  94. 
Ultra  vires ^  59. 

Allegation  that  contract  was  not  ultra  vires^  95. 
Power  to  take  property,  95. 
General  allegations,  95. 

Setting  forth  authority  to  do  unusual  thing,  95. 
Action  by  corporation;  special  plea  of  ultra  vires ^  95. 
Defense  of  ultra  vires  allowable  to  corporation  must  be  specially 
pleaded,  96. 
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CORPORATIONS— Ci^if/iitti^^. 

AbatMient  of  action  by  ditioliitloii  or  consoiidatioii. 

Right  CO  sue  after  dissolution,  96. 

No  action  maintainable,  96. 

Action  pending  when  company  dissolved,  96. 

Statutes  preserving  right  to  sue,  97. 

Renewing  charter;  right  to  revive  liabilities  to  corporation,  97. 
Liability  to  be  sued  after  dissolution,  97. 

Debts  due  extinguished,  97. 

Attachment,  98. 

« 

Judgment  after  proceedings  commenced  but  before  decree,  98. 
Dissolution  by  voluntary  act,  98. 
Failing  to  wind  up  business,  98. 
Consolidation,  98. 

Does  not  abate  pending  suits,  98,  99. 
Dissolving  consolidation,  98. 

Legislature  may  provide  against  abatement  of  suits,  99. 
Suit  for  personal  injuries,  99. 

Bringing  in  representatives  of  dissolved  corporation,  99. 
COSTS. 

Costs  in  suit  for  infringement  0/  copyright^  see  Copyright. 

In  action  for  death  by  wrongful  act^  see  Death  by  Wrongful  Act. 

inlrodiiotory. 

Definition,  106. 

Expenses  allowed  by  law,  106. 
Attorney's  fees  and  commissions,  106. 
Costs  of  what  court,  107. 
Costs  incurred  after  judgment,  107. 
Distinguished  from  disbursements  and  fees,  107. 
Classes,  107. 

Interlocutory  and  final,  107. 

Between  party  and  party,  and  between  attorney  and  client,  108. 
History,  108. 

At  common  law  and  in  England,  108. 
In  this  country,  108. 
Nature,  108. 

Relation  to  damages,  108. 

In  nature  of  damages,  108. 
Not  to  be  awarded  as  such  by  jury,  108. 
As  punishment  and  as  recompense,  108. 
Erroneous  costs  invalidating  judgment,  109. 
Element  of  jurisdiction,  109. 
Assignability,  109. 
Relation  to  judgment,  109. 

Judgment  for  costs  is  a  debt,  109. 
Payment  of  costs  alone  no  bar  to  limitations,  109. 
Interest  on  judgment  for  costs,  109. 
Costs  general  or  specific,  109,  no. 
Powor  to  award  costs. 

At  law — Dependent  upon  statute,  no. 
Costs  provided  for  by  statute,  no. 
No  inherent  power  in  courts,  iia 
Federal  courts,  no. 
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rtWtf  It  tWiri  tfffnr^C^niimum, 

On  special  proceedtogs,  no. 
SupalatioQ  by  parties,  in. 
Coostrnctioo  of  statutes,  in. 
Discretion  of  court,  in. 
What  statute  governs,  in. 
In  point  of  time,  in. 

Statute  enforced  at  termination  of  controversy,  iia. 
Where  case  has  been  given  to  referee,  112. 
Where  case  has  been  tried  in  court,  112. 
Time  of  verdict,  not  judgment  controls,  112. 
Recovery  equivalent  to  verdict,  112. 
Dismissal  of  complaint,  1 12. 
Stay  of  proceedings,  112. 
More  than  one  verdict,  112. 
Award  by  referees,  113. 
Legislative  changes,  113. 
Whether  statutes  apply  to  pending  suits,  113. 
In  point  of  place,  113. 
In  equity,  114. 

Discretion  of  court,  114. 
Statute  of  Rich.  II.,  114. 
Who  may  award,  114. 
The  court,  114. 

Tribunal  authorized  bylaw,  115. 
Vice-chancellor,  115. 
Auditor,  115. 

Taxation  by  the  clerk,  115. 
The  jury,  115. 

Not  within  their  province,  115. 
Exceptional  cases,  115. 
Costs  in  former  action,  115. 
Part  of  verdict  awarding  costs  void,  Ii6. 
In  action  ex  delicto^  116. 
An  arbitrator,  116. 
Power  of  referee,  116. 
Where  there  is  lack  of  jurisdiction,  117. 
Power  of  court  to  award  costs.  117. 
Rule  that  plaintiff  was  stopped   to  deny  jurisdiction  to  award 

costs,  118. 
Where  lack  of  jurisdiction  not  apparent,  119. 
Lack  of  jurisdiction  arising  from  repeal  of  statute,  119. 
Cases  remanded  from  federal  to  state  court,  120. 
On  appeal  where  no  jurisdiction  below,  120, 
Time  of  awarding,  120. 

Of  final  judgment  after  disposition  of  case,  120. 

Parties  out  of  court.  120. 

Action  dismissed,  120. 

After  judgment  signed,  120. 

Judgment  on  demurrer,  120. 

Subsequent  term,  121. 
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Power  to  awani  toOs^  Continued. 
Plea  in  abatement,  131. 
Judge's  certificate  of  costs,  121. 
Failure  to  enter  judgment  for  costs,  121. 
Rule  in  equity,  121. 
Rule  in  probate  court,  121. 
Decision  of  question  of  costs  alone,  121. 
Decision  of  question  after  settlement  by  parties,  121. 
Right  to  and  liability  for  costs. 
When  right  vests,  121. 

Not  until  final  judgment,  121. 
Discharge  in  bankruptcy,  121. 
Ownership,  122. 

Party  or  attorney,  122. 
Prevailing  party,  122. 

Costs  usually  follow  judgment,  T22. 

Paid  by  unsuccessful  party,  122. 

In  what  case  rule  applies,  123. 

Award  of  arbitrator  or  referee  silent  as  to  costs,  123. 

Who  is  prevailing  party,  123,  124. 

By  statute,  124. 

Court   limiting  costs   of   prevailing  party  or  refusing  tlu 
altogether,  125. 
Various  terminations  of  suit,  125. 
Nonsuit,  125. 

Plaintifif  liable  for  costs,  125. 

Bankruptcy  of  defendant,  125. 

Nonsuit  as  to  party  erroneously  summoned,  125. 

Action  for  a  fine,  125. 

Court  may  enforce  agreement  between  parties,  126. 
Discontinuance,  126. 

Practice  similar  to  nonsuit,  126. 

Plaintiff  usually  required  to  pay  costs,  126. 

When  plaintifif  allowed  to  discontinue  without  costs,  127. 
Abandonment  or  dismissal  by  plaintiff,  128. 
Dismissal  by  court,  129. 

Upon  motion  of  plaintifif,  129. 

Where  both  parties  in  court,  129. 

Mistake  of  judge  or  sherifif,  129. 

No  plaintifif  named  in  writ,  129. 

Where  court  can  afiford  no  relief,  130. 

Dismissal  without  jury,  130. 
Dismissal  at  first  term,  130. 
On  abatement,  130. 

No  costs  in  case  of  death,  130. 

Judgment  for  defendant  on  plea  in  abatement,  131. 

Defendant  sued  in  wrong  county,  131. 

No  such  person  as  plaintifif,  131. 
Arrest  of  judgment,  131. 
Upon  various  pleadings,  131. 
Demurrer,  131. 


/A  DEX. 

COSTS. 

RigM  to  and  liability  for  ^wSe^-^Continued, 

Ple^  puis  darrein  continuanee,  132. 
Disclaimer,  132,  133. 
Repleader,  133. 
Where  there  are  several  defendants,  133. 

Where  plaintiff  recovers  general  judgment,  133. 
Recovery  by  some  defendants  only,  133. 
Legislation  concerning,  133. 
What  costs  successful  defendant  entitled  to,  134. 
Where  one  defendant  suffers  default  and  the  other  defends,  135. 
Joint  or  several  bills  of  costs,  135. 

Where  the  defendants  do  not  sever,  135. 
One  bill  of  costs  only,  135. 
Copartners,  13s. 

Plaintiff  nonsuited  as  to  part  of  defendants,  135. 
Joint  pleading  below — severance  on  appeal,  136. 
Several  pleadings,  136. 
Defendants  not  united  in  interest,  136. 
In  actions  of  tort,  136. 
Where  the  defendants  sever,  136. 
Entitled  to  several  costs,  136. 
Practice  in  New  York,  136. 
Application,  when  necessary,  136. 
Costs  to  absent  defendant,  137. 
Several  parties  to  note,  137. 

Severance  where  defendant  ought  to  have  joined,  137. 
Plaintiff  prevailing  in  action  of  tort,  137. 
Appearance  by  the  same  attorney,  138. 
Appearance  by  different  attorneys,  138. 
Discontinuance  as  to  one  or  more,  139. 
Where  there  are  several  suits,  139. 

Costs  allowed  where  suits  entirely  distinct,  139. 
Where  fate  of  other  suits  dependent  upon  one,  139. 
Several  suits  instituted  where  only  one  necessary.  139. 
Set-off,  140. 

Upon  the  same  cause  of  action,  140. 
Against  joint  tortfeasors,  140. 
Against  different  parties  to  same  not*   140. 
Where  several  suits  are  or  might  be  consolidated,  141,  142. 
Failure  to  set  off  claim  afterwards  sued  on.  1^2. 
Apportionment  and  division,  142. 
Where  success  is  divided,  142. 
Costs  usually  refused,  142. 
Granting  of  costs  discretionary,  142. 
Suit  upon  claim  composed  of  several  items   \a2» 
Suits  for  recovery  of  personal  property,  143- 

Where  plaintiff  establishes  right  to  some  only.  143. 
Where  there  are  several  counts  or  issues,  143. 

Where  several  counts  and  each  partially  successful,  143.  144. 
Several  counts  for  same  cause  of  action,  144. 
Abandonment  of  some  counts,  145. 
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When  several  issues  are  joined,  145. 

Some  issues  found  for  plaintiff  and  some  for  defendant, 

145. 
Rule  does  not  refer  to  parts  of  single  issue,  146. 
Issues  arising  on  testimony  at  trial,  146. 
Issues  of  law  and  fact,  146. 

Which  party  entitled  to  costs,  146. 
Decision  upon  demurrers,  146. 
In  replevin,  146. 
Where  case  is  settled  out  of  court,  146. 
By  compromise,  146. 
By  payment  by  the  defendant,  147. 
Plaintiff  entitled  to  costs,  147. 
Waiver,  147. 

"  All  costs  that  have  accrued,"  147. 
Costs  accrued  subsequent  to  payment,  147. 
In  scire  facias^  147. 

Where  judgment  rendered  for  plaintiff  for  amount  fixed  zs 
stipulation,  147. 
Novel  and  doubtful  questions,  147. 

Refusal  of  court  to  award  costs,  147. 
Ambiguous  legislation,  148. 
Advice  of  counsel,  148. 
Various  classes  of  parties,  148. 
Parties  to  the  suit,  148. 

No  costs  against  one  not  a  party,  148. 
Persons  having  no  privity,  148. 
Amicable  action,  148. 
In  ejectment,  148. 
Party  irregularly  made,  148. 
Unknown  nonresident  owners,  148. 
Attorney  as  a  party,  148. 
Substituted  parties,  149. 
Parties  interested,  but  not  of  record,  149. 
Suit  brought  or  defended  in  name  of  another,  149. 
Person  merely  taking  active  part.  149. 
Unauthorized  use  of  name,  149. 
Nominal  parties,  149. 
Plaintiff  suing  in  another's  right,  15a 
Equitable  plaintiffs,  150. 
Assignor  and  assignee,  150,  151. 
General  assignee  for  benefit  of  creditors,  151. 
Governments  or  municipalities,  151,  152. 
Public  officers,  152,  153. 
Attorneys,  153. 

Ordinarily  not  liable,  153. 
Scandalous  pleadings,  153. 
Action  of  court  improperly  procured,  154. 
Gross  negligence,  15}. 
Unauthorized  appearance,  154. 
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Neglecting  to  appear,  154. 

Nonexisting  client,  154. 

Sheriff  and  clerk  fees,  154. 

Attorney  as  assignee,  154. 

Attorney  indorsing  writ,  154. 

Disbarment  proceedings,  155. 

Attorneys,  when  parties,  155. 

Party  not  an  attorney  conducting  suit,  155. 

Attorney  for  nonresident  plaintiff,  155. 
Infants,  155. 
Guardians,  155. 
Next  friend,  155,  156. 
Married  women,  156. 
Stockholders,  156. 
Executors  and  administrators,  156, 
Trustees  and  receivers,  156. 
Garnishees,  156. 
Estate  or  fund,  156. 

Where  fund  created  or  brought  into  court  by  party,  156. 

Persons  acting  in  representative  capacities,  157. 

Counsel  fees,  157. 

Executors,  157. 

Insanity  proceedings,  157. 

Assignee  in  insolvency,  157. 

Construction  or  contest  of  will,  157. 

Interpleader,  157. 

Intervenors,  157. 

Suits  in  forma  pauperis^  157. 

CmIs  dependent  on  amount  In  controversy  or  sum  recovered. 

Costs  dependent  on  amount  of  demand,  157. 

In  general,  157. 

Court  must  have  jurisdiction,  157,  158. 
.    Payments  not  part  of  claim,  158. 
Costs  dependent  on  amount  recovered,  159. 

Statute  governs,  159. 

Interest  and  costs  not  considered,  160,  161. 

Recovery  of  nominal  damages,  161. 

Reasonable  expectation  of  greater  recovery,  161,  162. 

Amendment  new  grounds  of  recovery,  162. 

Jury  must  assess  sum  certain,  162. 

Action  upon  contract,  162. 

"  Finally  recovers,"  162. 

Costs  of  quashing  execution,  162. 

Plea  of  limitations,  162. 

Removal  from  state  to  federal,  163. 

Settlement  out  of  court,  163. 

Deduction  for  usury,  163. 

In  case  of  appeal,  163. 

Plaintiff  recovering  less,  163. 
Reversal  for  plaintiff,  163. 
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Costs  itependent  on  amoHirt  in  eontrovorsy  or  sum  xft^ww^— Continued^ 

Judgment  for  defendant,  164. 
When  several  defendants,  164.. 
Jarisdiction  as  affecting  costs,  164. 

Action  wiihin  exclusive  jurisdiction  o«  upper  court,  164. 

Accounts  exceeding  general  jurisdiction,  165. 

Action  within  jurisdiction  of  justice,  165. 

When  jurisdiction  concurrent,  165. 

Jurisdiction  determined  by  amount  recovered,  165. 

Recovery  of  less  than  fixed  amount,  166. 

Complaint  containing  several  causes  of  action,  166. 

Reasonable  grounds  of  greater  recovery,  166. 

Reduction  due  to  deficiency  in  article  sold,  167. 

Suit  on  replevin  bond,  167. 

Partial  costs,  167. 

Unfounded  demand  for  large  sum,  167. 

Demanding  sum  exceeding  jurisdiction  of  justice  in  New 
York,  167. 
Reduction  by  consent  of,  168. 
Costs  in  specific  actions,  168. 

Cases  referred  to  arbitrators,  168. 
Actions  in  tort  generally,  168. 
Breach  of  warranty,  169. 

Actions  for  chattels  and  choses  in  action,  169,  170/ 
Libel  and  slander,  170. 
Suits  to  enforce  liens,  171. 
Actions  for  penalties,  171. 
Replevin  suits,  171,  172. 
Actions  of  trespass,  172. 
Actions  of  trover,  172. 
Costs  in  actions  concerning  realty,  172. 
The  general  rule,  172. 
Issue  as  to  title,  172. 

In  general.  172. 

Raising  the  issue,  173,  174. 

When  title  not  in  issue,  175. 
In  general,  175. 

When  plaintiff's  title  admitted,  176. 
When  successfully  determined,  176. 
Costs,  when  recovery  below  limited  amount,  176. 
Costs  in  suits  for  trespass,  176. 

The  general  rule,  176. 

Trespass  quart  clausum  /regit ,  176. 
Costs  in  other  actions  for  damages,  177. 

Allowing  plaintiff  full  costs,  177,  178. 

When  action  for  nuisance  and  not  for  trespass,  178. 

"  A  right  to  an  easement,'*  178. 

Costs  discretionary  with  court,  178. 

When  justice  without  jurisdiction,  178. 
No  more  costs  than  damages,  178. 

Costs  limited  to  amount  of  recovery,  178. 
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ii  OMtoWfrSf  9f  tm  ractvmtf — CmtinmetL 
Title  to  land  oot  involved,  179. 

Right  to  uie  of  water  not  in  question,  179. 

Jury  can  not  otherwise  award  costs,  179. 

Plaintiff  most  be  awarded  snch  costs,  179. 

Lack  of  recovery  due  to  plaintiff^s  waiver.  179. 

"Costs"  includes  disbursements,  179. 

No  more  costs  than  amount  finally  recovered,  i8ol 

Cases  where  rule  not  applicable,  179,  180. 

Who  liable  for  remaining  costs,  180. 

One-quarter  costs,  181. 

Reasonable    expectation  of  greater  recovery  founded  00 
apprehension  of  the  law,  181. 
When  claim  reduced  by  set-off,  181. 
When  claim  reduced  by  tender,  181. 
When  claim  reduced  by  payment,  181. 
When  claim  reduced  by  offer  of  judgment,  i8l. 
When  claim  reduced  in  other  ways,  181. 

Disclaimer  of  another  claim,  181. 

Equitable  defense,  181. 

Counter  evidence,  181. 

Parol  offer  to  refer,  181. 

Return  of  article  sued  for,  181. 

Special  contract  to  pay  third  person,  i8s. 

Admission  of  sum  in  hand,  182. 

Breach  of  warranty,  182. 

Other  matters  of  reduction,  182. 
0«HMe  and  treble  eoslt. 
When  allowable,  182. 

By  statute  in  certain  cases,  182. 

Frivolous  exceptions,  182. 

Replevin  suits,  182. 

Interlocutory  motions,  182. 

Report  of  referees,  182. 

Equitable  actions,  183. 

No  special  finding  necessary,  183. 

Verbal  agreement  to  settle,  183. 

Application  must  be  made,  183. 

What  statute  governs,  183. 

On  writ  of  error  and  appeal,  183. 

Allowed  to  officers  successfully  sued,  183. 
Mode  of  computation,  184. 
Costs  Hpon  granting  new  trial,  184. 
Cests  in  equity. 

General  principles,  184. 

Discretion  of  court,  184. 

Discretion  not  to  be  exercised  arbitrarily,  185. 

Various  classes  of  actions,  185. 

Revision  of  decision  of  court,  185. 

No  fixed  rules,  186. 

Court  considers  circumstances,  186. 
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COSTS. 

CosIS  in  ^qiali^^— Continued. 

Recognized  rules,  i86. 

Time  of  awarding  costs,  i86. 

Express  award,  i86. 
The  prevailing  party,  i86. 

Entitled  to  receive  costs,  i86. 

Cases  illustrating  discretion  of  court,  187. 

Prevailing  party's  claim  rebutted,  187. 

Set-o£f,  187. 
When  costs  will  be  apportioned  or  not  awarded,  187. 

Both  parties  in  fault,  188. 

Laches,  188. 

Bad  faith,  188. 

Each  partially  successful,  188. 

Bill  and  cross  bill,  188. 

Bill  with  double  aspect,  188. 

Capacities,  188. 

Insolvent,  188. 

Plaintiff  having  reasonable  ground  for  filing  bill  although  relief 
denied,  188. 

Remedy  at  law,  189. 

Unreasonable  action  of  plaintiff,  189. 

Equity  must  be  done,  189. 

Offer  of  settlement,  189. 

Award  of  arbitrators,  189. 

Amicable  suits,  189. 
Dismissal,  189. 
Pleadings,  190. 

Defendant  answering  when  be  might  have  demurred,  190. 

On  exceptions  to  answer,  190. 

Separate  answers,  190. 

Parties  not  answering,  191. 

Demurrer,  191. 

Prayer  for  process  in  bill,  191. 

Decree  pro  confesso,  191. 

Unnecessary  answer,  191. 

Cause  of  action  removed,  191. 
Parties,  191. 

Persons  unnecessarily  or  improperly  joined,  191. 

Formal  party,  191. 

Proper  party,  191. 

Charging  cause  to  fund,  191. 

A  mere  agent  as  party,  191. 

On  disclaimer,  192. 

Parties  joined  under  erroneous  discretion  of  court,  192. 

Making  person  a  party  under  cross  bill  or  personal  bill,  192. 

Mere  terre-tenants,  192. 

Necessary  parties  omitted,  192. 
Costs  in  criminal  cases,  192. 
Costs  in  appellate  court 

Qeoeral  discretion,  192. 
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INDEX. 

COSTS. 

Cofls  in  apptlltit  wm^^Omtinued, 

Subject  only  to  statutory  limitation,  192. 

Costs  without  respect  to  affirmance  or  reversal,  193. 

Doubtful  case,  194* 

Complicated  will,  194. 

Verdict  taken  subject  to  opinion  of  superior  court,  194. 

Appeal  entered  without  legal  authority,  194. 

Overruling  demurrer,  194. 

Error  brought  on  void  finding,  194. 

Interlocutory  decree  erroneous  as  to  parties,  194. 

Unnecessary  multiplicity  of  appeals,  194. 

Appellants  appearing  by  different  attorneys,  194. 

Several  cases  to  abide  event  of  one  appeal,  194. 

Prevailing  party  usually  receives  costs,  194. 

Appellant  must  obtain  more  favorable  judgment,  195. 
Writs  of  error,  196,  197. 
Affirmance,  197. 

Authority  of  court  generally  limited  by  statute,  197. 

Appellant  generally  charged  with  costs,  198. 

Costs  only  allowed  against  actual  appellant,  198. 

Interest  taxable  as  costs,  198. 

Correction  of  record,  198. 

Vexatious  appeal,  198 

Failure  to  serve  printed  papers,  198. 

Justification,  198. 

Complicated  case,  198. 

Withholding  of  costs,  198. 

Immaterial  error.  199. 

Misapprehension  of  statute,  199. 

Reversal  as  to  third  party,  199. 
Dismissal,  199. 

Operates  as  an  affirmance,  199. 

Appellant  liable  for  costs,  199. 

Dismissal  for  want  of  jurisdiction,  200. 
Reversal,  soo,  201,  202. 

According  to  attending  circumstances,  200. 
Partial  affirmance  or  reversal,  202. 

Amounts  to  success  for  appellant,  202. 

Costs  within  discretion  of  court.  202. 

Cost  to  successful  appellant,  203. 

Separate  appeals,  203. 

Cross  appeals — both  parties  successful,  203. 

Abandonment  of  appeal,  203. 

Nonappellants,  203. 

Neither  party  successful,  203. 

Slight  modification  of  judgment,  204. 

Vexatious  appeal,  204. 

Modification  in  favor  of  appellee,  204. 

Judgment  erroneous  through  fault  of  one  or  both  parties  904. 
Remittitur,  204. 

Of  amount,  204. 

1109 


INDEX. 

COSTS. 

Cotit  in  appellate     WU\— Continued. 

Costs  charged  to  party  entering  remittitur,  204. 

Subject  to  discretion  of  court,  204. 

Unnecessary  hearing,  204. 

Remittitur  entered  by  request,  204. 

Usurious  interest,  204. 

Remittitur  filed  after  writ  of  error  sued  out,  204. 

Disclaimer  accepted  in  satisfaction,  204. 

Mutual  mistake,  204. 
Of  record,  205. 
Appeals  from  magistrates,  205. 

Discretionary  and  not  reviewable,  205,  206. 
Unsuccessful  party  liable  for  costs,  206,  207. 
\ppeals  from  commissioners,  208. 

Party  losing  at  last  trial  pays  costs,  208. 
Award  of  commissioners  reduced  on  appeal,  208. 
Certiorari  commissioners  of  highways,  208. 
Insertion  of  costs  in  record  without  application  to  court,  208. 
Appeals  from  probate  courts,  208. 
Discretion  of  court,  208. 
Unsuccessful  appellant  pays  costs,  209. 
Prevailing  party's  right  to  costs,  209. 
Appeals  from  surrogate,  209. 
Negligence  or  default  as  affecting  costs,  210. 

Negligent  or  defaulting  party  must  pay  costs,  210. 
Appellant  conducting  himselif  improperly  must  pay  costs,  210. 
Party  pleading  defectively  must  pay  costs,  211. 
Omission  to  file  papers,  211. 
Appeal  on  point  not  made  below,  212. 
Prolix  transcripts,  212. 

Jurisdiction  of  supreme  court  plenary,  212. 
Transcript  prepared  by  attorney,  212. 
Only  necessary  part  of  record  taxable  as  cost,  2I3« 
Only  number  of  pages  necessary  allowed,  213. 
Unnecessary  matter  included  by  request,  213. 
Costs  on  a  rehearing,  213. 
Affidavits  of  witnesses,  213. 
Two  appeals  in  same  cause,  213. 
Two  copies  of  record.  213. 
Duplicate  arguments,  213. 
Complete  or  final  record,  213. 
Stenographic  copy  of  testimony,  213. 
Reporter's  notes,  213. 
Superfluous  matter  inserted  by  clerk,  214. 
Where  record  of  lower  court  affirmed,  214. 
Superfluous  matter  taxable  to  party  in  fault,  2I4« 
Additional  abstract,  214. 
Division  of  costs.  214. 

Proof  may  be  taken  as  to  responsibility  for  prolixity,  2T4. 
Only  cost  of  necessary  and  proper  transcript,  215. 
Costs  for  printing  matter  in  appellee's  abstract  which  is  also  io 
fippellant's  abstract,  216. 

1103 


INDEX. 

COSTS. 

CmIi  in  apiMllate  wuA^Continued. 

Revision  of  costs,  216. 
General  doctrine,  216. 

Appellate  court  interferes  only  when  discretion  abased,  216* 

Presumption  in  favor  of  proper  action  below,  217. 

Costs  merely  incidental  to  suit,  2  8. 
In  equity,  218. 

Costs  always  discretionary  with  chancellor,  218. 

No  rehearing  on  questions  of  costs,  219. 

Funds  under  control  of  court.  219. 

Oppressive  accumulation  of  costs,  219. 

Objection  must  be  inserted  in  bill  of  exceptions,  219^ 

Costs  not  reviewed  on  motion,  219. 
Interpretation  of  decrees,  219. 

Affirmance  or  reversal  withheld,  219,  22a 
Reversal  of  reversal,  220. 
••  With  costs  in  both  courts.**  22a 
*•  Costs  to  abide  event,"  220. 
Decree  silent  as  to  costs,  22a 
(Mt  on  interlocutory  luid  special  proceedinfls. 
Interlocutory  costs,  321. 

Usually  discretionary  with  court,  221. 
Usually  awarded  to  prevailing  party,  221. 
Necessary  motions,  221. 
Voluminous  papers,  221. 

Where  object  of  motion  to  obtain  favor  from  court,  22a. 
Court  granting  less  than  is  asked  for,  223. 
Costs  usually  abide  event,  223. 
Costs  against  party  failing  to  appear,  223. 
In  special  proceedings,  224. 
In  courts  of  special  jurisdiction,  224. 

Taxation  of  costs. 

What  is  taxable,  224. 

Between  party  and  party,  224. 
Between  attorney  and  client,  225. 
Costs  arising  after  judgment,  225. 
Disbursements,  226. 
Attorney's  fees,  226. 

Appearance  or  docket  fee,  226,  227. 

Party  prosecuting  or  defending  his  own  suit,  aaS. 

Reasonable  fees  for  services,  229. 
Fees  of  various  officers,  230. 
Stenographers*  fees,  231,  232. 
Surveyors'  fees.  233. 

Depositions  and  commissions  to  take  testimony,  233. 
Printing  and  transcribing,  233. 

Generally  taxed  as  costs,  233. 

Allowance  limited  to  customary  rate  for  work,  234. 

Documentary  evidence,  234. 

On  appeal,  235. 
Tenp,  ;rial,  and  argument  fees,  235,  236,  237. 
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COSTS. 

Taxation  of  W^la^— Continued, 

Costs  of  a  previous  suit,  337. 

Allowed  to  be  taxed  as  one  item,  237. 

Removal  of  case  from  state  to  federal  court,  237. 

Suit  in  equity,  previous  action  at  law,  25^. 
Other  items,  238. 

Reference,  238. 

Affidavits,  238. 

Traveling  attorney's  fees,  238. 

Examination  of  witnesses,  238. 

Expenses  of  guardian  ad  litem,  239. 

Expert  testimony,  239. 

Telegrams,  messages,  etc.,  239* 

View  by  jury,  239. 

Tax  on  litigation,  239. 

Advertisement  of  sale,  239. 

Transfer  of  cause,  239. 

Items  taxable  in  New  York,  240. 
Procedure  on  taxing  costs,  239. 

By  whom  costs  are  to  be  taxed,  239. 

Province  of  court,  239. 

Duty  of  clerk,  240,  241. 

Attorney  presenting  itemixed  statement  to  clerk.  2ai. 

Duty  of  clerk  to  pass  upon  item,  242. 
Affidavit  to  bill  of  costs,  242. 

Frequently  required,  242. 

Must  cover  every  item,  243. 
Notice  of  taxation,  243. 

Served  on  adverse  party,  243. 

Effect  of  failure  to  give  notice,  244. 

Failure  to  appear  and  object,  244. 

Where  no  costs  can  be  lawfully  taxed,  844« 

Time  of  taxation,  245. 

Before  final  judgment,  245. 

Within  reasonable  time  after  final  judgment.  245. 
Rovlew  off  taxation. 

In  lower  court,  246. 

Moving  for  retaxation,  246. 

Appeal  to  court  from  decision  of  taxing  officer.  246. 

Questions  raised  on  such  motion  or  appeal,  247* 

Costs  of  motion  to  retax,  248. 

Time  of  moving  for  retaxation.  248,  249. 

What  the  motion  should  show,  250. 

Error  by  affidavits,  250. 

Or  by  report  from  clerk,  250. 

Items  specifically  pointed  out,  250. 

Practice  regulated  by  court,  250. 

Notice  of  retaxation,  250. 
Action  of  court,  251. 

Determining  whether  clerk  acted  correctly,  2J|. 

Court  should  retax  the  costs  itself,  251. 
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COSTS. 

Revitw  Ol  hlwlHw     Continued, 
Upon  appeal,  251. 

From  what  appeal  may  be  taken,  251. 
Decision  upon  motion  to  retax,  251. 
Inquiry  on  appeal  from  the  judgment,  252. 
Bill  of  exceptions  necessary,  252. 
Who  may  not  appeal,  253. 

Payiii«iit  and  ooltoetioii,  253. 

From  whom  collected,  253. 

Judgment  in  favor  of  prevailing  party,  253. 
After  award  by  the  court,  253,  254. 
Time  of  payment,  254. 

Not  until  final  judgment,  254. 
Payment  of  costs  as  condition.  255. 
To  whom  payable,  25s. 
Clerk  or  sheriff,  255. 
In  what  payable,  255. 
Payment  to  prevailing  party,  256. 
Remedies  for  collection,  256. 
By  action,  256. 
By  execution,  256. 

In  general,  256. 

Mandamus  for  issuance  of  execution,  257,  258. 

What  execution  should  show,  258. 

Execution  irregularly  issued,  258. 

Collection  of  fees  of  court  officers,  258. 
By  attachment,  259. 
By  punishment,  as  for  contempt,  26a 
Lien  for  cost,  260. 
Other  remedies,  260. 
Payment  as  a  condition,  261. 

Of  prosecution  of  second  suit,  261. 

General  rule,  261. 

Reason  for  the  rule,  262. 

Rule  applies  to  suits  in  equity  as  well  as  at  law,  262. 

Suits  in  different  courts.  263. 

The  parties,  263. 
Condition  of  granting  relief  or  favors,  263. 
Set-off  of  costs,  264. 
Against  costs,  264. 
Against  a  judgment,  264. 
Interlocutory  costs,  264. 
Right  of  court  officers  to  fees  not  to  be  prejudiced,  265. 

COUNTERCLAIM. 

See  cross-reference,  266. 

COUNTERFEITING. 
Jurisdiction. 

Jurisdiction  of  state  courts,  267. 
Conflict  of  authority.  267. 
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COUNTERFEITING. 
Joint  offenders. 

Defendants  may  be  jointly  indicted,  268. 
Crime  of  counterfeiting,  268. 
Crime  of  uttering,  268. 
Crime  of  passing,  269. 
Having  money  in  possession,  269. 
Having  instruments  in  possession,  269. 
One  piece  uttered  and  others  in  possession,  268,  269. 
Separate  trials,  269. 
Connlerieitlng  ooin. 

Form  of  indictment,  269. 
Allegations  of  similitude,  269. 
Significance  of  word  *'  falsely,"  270. 
United  States  statute,  270. 
Passing  counterieH  ooin. 

Indictment,  generally,  270. 
English  practice,  270. 
Allegation  of  similitude,  271. 
Currency  of  coin,  271. 
Positiveness,  272. 
Allegation  by  way  of  recital,  272. 
Specific  allegations,  272. 

Name  of  person  to  whom  uttered,  272. 
Necessity  of  allegation,  272. 
Person  unknown,  273. 
Intent  to  defraud,  273. 
Presumption  of  intent,  273. 
Scienter,  273. 

Necessity  of  averment,  273. 

Averment  of  guilty  knowledge  applies  to  time  of  uttering. 

273. 
Uttering  counterfeit  coin,  having  other  in  possession,  273. 

Having  counterfeit  coin  in  possession. 

Form  of  indictment,  273. 
Specific  allegations,  274. 
Intent  to  defraud,  274. 
Scienter^  274. 
Currency  of  coin,  274. 
Needless  allegations,  274. 
Description  of  coin. 

How  described,  274,  275. 
Sufficiency  of  description,  275. 
Inscription  and  date,  275. 
Material,  275. 

Repugnant  description,  275. 
Base  and  adulterated,  275. 
Passing  counterfeit  banit  notes. 

Indictment  drawn  under  statute,  275. 
Indictment  following  English  form,  275. 
Allegation  of  scienter^  276. 
Sufilcient  certainty,  276. 
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COUNTERFEITING. 

Pasting  oountorfoit  tank  fixitK^— Continued. 

Accessory  before  fact,  276. 
Passing  bill  as  true.  276. 
United  States  statute,  276. 
Omission  of  scienter^  276. 
Intent  to  defraud,  276,  277. 
Needless  allegations,  277. 

Intent  to  injure  any  one,  277. 

Knowledge  of  person  to  whom  bills  were  pasted,  278. 

Bill  issued  to  circulate  as  money,  278. 

By  whom  or  how  defendant  procured  it  to  be  done,  278. 
Mling  counterfeit  money. 

Indictment  same  as  for  uttering  and  passing.  87&« 
Charge  that  sale  was  for  consideration,  278. 
Allegation  of  intent  to  injure,  278. 
Allegation  that  notes  were  indorsed,  978« 
Indictment  under  statutes,  278. 
Having  counterfeit  iNuilt  notes  in  possoieion. 
Nature  of  indictment,  279. 
Bills  must  be  set  out,  279. 
Notice  to  produce  notes,  279. 
Intent  to  defraud,  279. 
General  charge  of  intent,  379. 
Intent  to  pass,  280,  281. 
Scienter,  281. 
Needless  allegations,  281. 

That  note  was  bank  bill,  281. 

That  bills  were  for  payment  of  money,  281. 

By  whom  note  was  purported  to  be  made,  281. 
Where  offense  consists  in  number  of  bills,  281,  282, 
Having  tools  in  possession. 

Form  of  indictment  generally,  282. 

Similar  to  English  fori  .s,  282. 

Should  conform  to  statute,  282. 
Description  of  tools,  283,  284. 
Purpose  of  having  tools,  284. 
Needless  allegations,  284. 

That  defendant  was  not  employed  by  United  States,  28c 

Offense  done  feloniously.  284. 

Incorporation  of  bank,  284. 
Bales  off  gonerai  application. 

Following  language  of  statute,  284. 

General  requirement,  284. 

Failure  to  allege  existence  of  bank,  285. 

Conjunctive  allegations,  285. 

Offense  against  state,  285. 

'*  Bank  bill "  and  "  bank  note.'*  285. 

United  States  statute,  285. 

Elements  of  offense,  285,  286. 

Precise  terms  of  statute,  286. 

General  terms  qualified  by  particular  words.  s86 
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INDEX. 

COUNTERFEITING. 

RiiIm  of  general  applicatton— CVrn/tnM/^^. 
Currency  of  coin,  296. 
Unreasonable  strictness,  fl86. 
Synonymous  terms,  286. 
Description  of  counterfeit  instrument,  286. 
Indictment  should  contain,  2S6. 
Insufficient  description,  287. 
Surplusage  and  omissions,  287. 
Excuse  for  not  setting  out  description,  287. 
Unnecessary  description,  2SS. 
Mode  of  setting  out  description,  288. 

Technical  mode,  288 

Setting  forth  copy,  288. 

Allegation  that  bill  was  fictitious,  288. 

Notes  annexed  to  indictment,  289. 

Allegations  and  proof,  289. 
Promissory  note,  289. 
Existence  and  incorporation  of  bank,  290,  991. 
Joinder  of  counts,  292. 

Combining  various  phases  of  crime,  292. 
Counterfeiting  and  passing  counterfeit  money,  292. 
Counterfeiting  and  having  money  in  possession,  99a. 
Passing  and  having  money  in  possession,  292. 
Passing  and  attempting  to  pass,  292. 
Having  instruments  and  passing  coin,  292, 
Aiding  and  assisting,  292. 
Counts  collectively  pursuing  words  of  act,  293* 
Verdict,  293. 

One  good  count  sustains  general  vefdicti  293. 
Degrees  of  crime,  293. 

COUNTIES. 

Aetions  against  counties. 

Jurisdiction,  294. 

Remedies  for  enforcing  claims,  294. 
Parties,  295. 
Declaration  or  complaint,  296. 

Allegation  of  presentment  of  claim,  296. 
General  rule,  296. 
How  presentment  alleged,  296. 
Claims  in  tort  and  on  contract,  297. 
Itemization  and  verification,  297. 
Other  allegations,  298. 

Showing  claim  within  statute,  298. 
Injuries  caused  by  defective  bridge,  398i 
Claim  for  public  printing,  298. 
Claim  for  witness  fee,  298. 
Claim  for  constructing  bridge,  298. 
Claim  for  care  of  paupers,  298. 
Action  on  order,  299. 
Action  for  work  done,  299. 
Conversion,  299. 
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COUNTIES. 

Aetiom  agaM  epWrtiW    Continued, 
Plea  or  answer,  299. 
Method  of  enforcing  judgments,  999, 

Aattons  ay  coHattaa* 

Parties,  300. 

Capacity  to  sue,  300,  301. 
Allegations,  301. 

Statement  of  facts  constituting  cause  of  action,  301. 

COUNTS,  PARAGRAPHS,   AND  SEPARATE  STATEMENTS. 

Joinder  of  counts  in  indictments  for  counterfeiting.     See  Counterfeiting 
MInHioa. 

Alleging  cause  of  action,  303. 
Synonymous  with  declaration,  303. 
Only  applicable  to  cause  of  action,  303. 
Not  known  in  chancery  pleadings,  303. 
Under  the  codes  of  procedure,  303. 
In  crimfnal  procedure,  303. 
Paragraplit  andcr  the  code. 

Corresponding  to  counts,  303. 
Several  counts  treated  as  one,  304. 
Such  doctrine  denied,  304. 

Demurrer  to  complaint  having  several  paragraphs,  305. 
What  rtquires  taparala  couats. 

Where  several  matters  constitute  one  cause  of  action.  305. 

Distinct  causes  of  action,  305. 

Equity  in  law,  306. 

Assigned  causes  of  action,  306. 

Separate  statements,  306. 

Injuries  to  property,  306. 
Torts,  306. 

Two  or  more  torts  in  same  action,  306. 

Conversion,  306. 

Negligence,  306. 

Separate  slanders  or  libels,  306,  307. 

Single  transaction  giving  rise  to  several  torts, .307. 

Ownership  of  two  lots,  308. 

Personal  injuries,  308. 

Diversion  of  water,  308. 

Trespass,  308. 

Separate  count  for  each  contract,  308. 

Several  sales,  309.  ^ 

Accounting,  309. 

Notes  and  bills,  309. 

Several  breaches,  309. 
Several  grounds,  309. 

Several  grounds  in  one  count.  310. 

Action  against  directors  or  stockholders,  310,  3i.i' 

Several  fraudulent  acts,  311,  312. 

Recovery  of  penalty,  313. 

Quo  warranto  proceedings,  313. 

New  facts — separate  relief,  314. 
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INDEX. 

COUNTS.  PARAGRAPHS,  AND   SEPARATE   STATEMENTS. 
WM  requires  lopanto  couiitt^G7»/i>ff/r</. 
Duplicity,  315. 
Two  causes  of  action  and  one  relief,  315. 
Full  relief,  315. 

All  relief  grantable  on  single  count,  315. 
Accounting,  315. 
Cancellation,  316. 
Injunction  and  account,  316. 
Action  against  heir  for  debt  of  ancestor,  316. 
Judgment,  316. 

Loss  of  service  and  setting  aside  release,  316. 
Partition,  316. 

Setting  aside  conveyances,  317. 
Indebtedness  and  lien,  317. 
Preservation  of  trust  fund,  317. 
To  reform  and  enforce  contract,  317. 
Action  on  note  secured  by  mortgage,  316,  317. 
Both  general  and  special  damages,  318. 
Quieting  title  to  several  tracts,  318. 
Consistency.  319. 
MeUiiNl  of  separating. 

At  common  law.     Insertion  of  words,  319. 
Under  the  codes,  320. 
Completeneu  of  each  count 

Determined  by  its  own  averments,  320. 
Looking  to  other  counts,  320. 
Reference  from  one  count  to  another,  320. 
Several  counts  for  one  cause  of  action. 
Under  the  codes,  321. 

Separate  reasons  for  relief  sought,  321. 
Uncertainty  as  to  ground  of  recovery,  321. 
Importance  of  being  allowed  to  use  separate  counts,  321. 
Discretion  of  court,  322. 
Double  aspect,  322. 
Rule  in  Iowa,  322. 

Charging  defendant  as  carrier  and  warehouseman,  322. 
Action  against  insurance  company,  323. 
Claims  based  on  same  instrument.  323. 
Express  and  implied  contracts,  324. 
Action  for  services,  324. 
Action  for  wharfage,  325. 
Action  for  land  sold  and  conveyed,  325. 
Goods  sold  and  delivered,  325. 
To  prevent  variance,  325. 
Description  of  tort  with  double  aspect,  325. 
Plaintiff  suing  in  representative  capacity,  326. 
Authorities  denying  right  to  use  several  counts  for  a  single  cause 
of  action.  326. 

The  code  doctrine  of  one  statement,  327. 
Several  matters  in  one  count.  327. 
Express  and  implied  contract,  327. 

irii 


INDEX, 

COUNTS.  PARAGRAPHS.  AND  SEPARATE  STATEMENTS. 
8«veral  eowilt  for  one  oaoto  of  aetloii— Ci^ff/fitif^^. 
Several  acts  of  negligence,  328. 
Narrative  mode,  328. 
Contract  and  award,  328. 
Alternative  pleading,  328. 
Meeting  variance  by  amendment.  338.  329. 
Remedy  for  violation  of  rule.     Election  of  count,  329.  33a 
Demurrer  for  wrong  use  of  several  counts,  330. 
Motion  to  set  aside  complaint,  330. 
At  common  law,  330. 

Pleadings  must  not  be  double,  330. 
Practice  of  using  several  counts,  331. 
Rules  in  England  against  several  counts.  331.  331. 
Count  for  each  cause  of  action.  333. 
Om  oouiiI  for  fovorai  oaiisot  of  actioiL 
At  common  law,  334. 
Under  the  codes.  335. 
Introductory.  335. 

Rule  providing  for  such  a  statement,  33$. 
Motion  to  elect,  335.  . 
Demurrer  not  proper  Remedy,  335. 
Motion  to  separately  state  and  number,  336. 
Waiver  by  answering  and  proceeding  to  trial.  336. 
Right  of  defendant  to  treat  several  causes  as  sepArsted.  337. 
Proooduro  whoro  lliore  aro  sevoral  comH. 
Under  the  codes.  337. 

One  cause  of    action    Imperfectly  stated  ^^  jddg^ent  on    good 

counts.  337.  338. 
Judgment  reversed  on  law  count  and  alBrdied  on  equity  count, 

338. 
The  general  verdict — One  count  bad,  338. 

Demurrer  to  whole  complaint  containing  one  good  count,  338. 

Verdict  where  there  are  several  counts  for  one  ciuse.  339. 

At  common  law.  339. 

Verdict  and  judgment  on  good  counts,  339. 

General  demurrer  to  whole  declaration  containing  one  good  count, 

339- 
Verdict  on  declaration  consisting  of  several  counts,  340. 

Assessing  entire  damages. 

Adding  and  ibriking  out  counts. 

To  prevent  failure  of  justice.  341 
Trover,  341. 

Removing  messuage,  341. 
Nonperformance  of  award.  341. 

COURTS. 

See  cross-references,  342. 

Coroners^  Courts,  see  Coroners'  Inquests. 

Power  to  award  costs^  see  Costs. 

COVENANT. 

Naturo  of  tho  aetion. 

Definition,  343. 
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COVENANT. 

Nalura  of  the  uldWi^Qmiinutd, 
Confined  to  specialties,  344. 
When  deed  unsigned,  344. 

Scope  of  remedy  at  com  Aon  law  sumtnarlly  stated,  344. 
Distinguished  from  the  action  of  debt»  344,  345. 
Wbaii  the  aelion  will  lit. 
In  general,  345,  346 

Word  ** covenant*'  not  in  instrument,  346. 
On  writing  obligatory  to  pay  certain  sum,  346* 
On  bond  to  pay  principal  sum  and  interest,  346. 
Agreement  to  pay  in  land-office  money.  346. 
Agreement  to  pay  in  **  Philadtlphia  bonds,"  346. 
Agreement  to  pay  in  current  bank  note*,  346. 
Covenant  to  make  repairs,  346. 
Nonperformance  of  agreement  in  lease,  346. 
On  attachment  bond,  346,  347. 
On  receipt  given  for  attached  property,  347. 
On  appeal  bond,  347. 

On  covenant  to  hold  person  harmless  from  judgment.  347 
On  bond  with  penalty,  347. 
For  breach  of  coirenant  to  make  deed,  347. 
For  breach  of  any  covenant  in  deed  of  realty,  347. 
On  covenant  of  seirin,  347. 
On  covenant  of  warranty,  348. 
On  covenant  to  warrant  and  defend,  349^ 
On  warranty  against  incumbrance.  349. 
Action  for  instalments,  348,  349,  350. 
When  the  action  will  not  lie. 
Unwritten  contract,  350. 
Unsealed  agreement,  350. 
Where  there  is  no  privity  of  contract,  35(X 
Covenant  running  with  land,  350. 
Unilateral  covenant,  351. 
On  certificate  of  sale,  351. 
Covenant  modified  by  parol,  351. 
Nonperformance  within  the  time,  351. 
Nonperformance  in  manner  stipulated,  351. 
Covenant  on  penal  bonds,  352. 
Liability  created  by  law,  352. 
Who  may  sue. 

The  convenantee  generally,  352. 
Covenant  moving  to  third  person,  35a* 
Severally  or  jointly,  352. 

The  general  rule.  352,  353. 

Interests  of  covenantees,  353. 

Wife  and  husband  jointly*  353. 

Action  by  corporation,  353. 

Action  by  partners,  3S3. 

Part  owner  of  real  estate,  353 

Language  of  covenant  obscure,  353. 

Several  interests,  354. 
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INDEX. 

COVENAKT. 

Who  may  vm-'Omtinutd, 

Notice  to  one  obligee,  354. 

Joint  interests,  354. 

Both  joint  and  several  interests,  554, 

Covenant  expressly  joint  or  several,  354. 

Action  by  heirs  or  devisees,  354. 

Statutes  should  be  consulted,  354. 
Personal  representatives.  354. 

Covenants  relating  to  realty,  354. 

Covenants  relating  to  personalty.  354,  355. 

Covenant  of  seizin,  354. 

Vested  legacy  payable  in  future,  354. 

Covenant  made  with  administrator,  355. 
Heirs  and  devisees,  355. 

Heirs,  355. 

Devisees,  35s* 

Covenant  of  warranty,  355. 
Assignees  or  remote  grantees,  355. 

Covenant  running  with  land,  355. 

Personal  covenants,  356. 

Breach  made  before  land  was  assigned,  356. 

Covenant  to  pay  rent,  356. 

Assignee  must  not  acquire  estate  by  paramount  title,  357. 
Beneficiaries,  357. 

Act  to  be  performed  for  benefit  of  third  person,  357. 

Beneficiary  suing  in  name  of  legal  plaintiff,  358. 

Action  by  real  party  may  be  brought  in  interest,  358. 
Wha  may  ba  sued. 

The  covenantors  generally,  358. 

Original  common-law  rule,  358. 

Privity  between  plaintiff  and  defendant,  358. 
Agents  and  representative  persons  individually,  359. 

Personal  liability  of  agent  affixing  his  own  signature,  359. 

Descriptio  persona^  359. 

Want  of  authority,  359. 

Action  by  committee,  359. 

Action  against  guardian,  359. 

Action  against  trustees,  359. 

Action  against  executor,  359. 

Exception  to  the  rule,  359. 
Jointly  or  severally,  360. 

Action  against  all  convenantors,  360. 

Covenant  joint  and  several,  360. 

Option  to  sue  all  or  any.  360. 

Rule  of  construction,  360. 

Several  convenantors  not  necessarily  joint,  360. 

Action  against  surviving  covenantor,  360. 

Party  refiisinpr  to  join  as  plaintiff  made  defendant,  361. 
Husband  and  wife,  361. 
Personal  reprcsj.i.itivcs  and  heirs,  361. 
Assignees,  361. 
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INDEX. 

COi^ENANT. 

Who  may  bt  W^A—Continued, 

What  persons  embraced  in  word,  361. 
When  assignee  liable,  361. 
Assignment  without  possession,  361. 
Express  or  implied  covenants,  361. 
Assignee  of  corporation,  362. 
What  covenants  in  lease  assignable,  362. 
Assignee  not  liable  jointly  with  assignor,  362. 
The  daefairatioii. 
Venue,  362. 
The  commencement,  362. 

Like  action  of  debt  or  assumpsit,  362. 
Defendant  to  answer  "  in  plea  of  covenant,"  362. 
Names  of  parties,  362. 
Debt  of  joint  covenantor,  363. 
Capacity  in  which  plaintiff  sues,  363. 
Where  corporate  name  is  changed,  363. 
Deed  signed  in  wrong  name,  363. 
Form  of  action,  363. 
The  body,  363. 

The  inducement,  363. 

Statement  to  show  that  plaintiff  entitled  to  sue,  363. 
Statement  of  right  to  sue  should  precede  statement  of  deed, 

363. 
Profert,  364. 

When  profert  excused,  364. 

When  oyer  need  not  be  given,  364. 

Deed  lost  after  declaration  filed,  364. 

What  is  evidence  of  deed,  364. 

Giving  copy  of  instrument  sued  on,  364. 

Variance  when  profert  made  and  oyer  craved,  364. 

On  oyer  craved  deed  is  part  of  declaration,  365. 
The  consideration,  365. 
The  promise,  365. 

Declaration  must  assert,  365. 

How  to  state  the  contract,  365. 

Setting  out  such  part  of  agreement   as  relates  to  breaches 

assigned,  366. 
The  averments,  366. 

That  contract  was  under  seal,  366. 

Allegation  of  delivery,  366. 

Legal  debt  must  be  set  forth,  366,  367. 

Time  of  making  covenant,  367. 

Part  of  covenant  relied  on,  367. 

Averment  as  to  whom  defendant  covenanted  with,  367. 

Description  of  property,  367, 

Special  circumstances  to  show  cause  of  action.  367. 

Sealed  instrument  modified  by  another  instrument,  368. 

Exceptions  in  the  covenant,  368. 

Joinder  of  causes  of  action,  368. 

Inconsistent  counts,  368. 


INDEX. 

COVENANT. 

The  ieclawMon     Coniinued. 

Performance  of  conditions  precedent*  568. 
The  breach,  369. 

Must  be  clearly  stated,  369. 

How  to  avoid  prolixity^  369. 

Breach  for  nonpayment  of  money,  369. 

When  breach  is  special,  369. 

Negativing  words  of  covenant,  369. 

Assigning  breach  in  other  words  than  those  of  covenant,  369. 

Must  distinctly  appear  that  covenant  is  broken.  37a 

Defects  complained  of  must  be  pointed  out,  370. 

Issue  of  fact  must  be  tendered,  370. 

Setundum  aU^gata  ei  probata^  370^ 

Assignment  of  breach  of  warranty,  370. 

Various  instances  of  assignment  of  breaches,  371. 

Assignment  of  several  breaches,  371. 

Covenant  of  warranty  and  for  quiet  enjoyment,  371. 

Covenant  of  warranty.  371,  378. 

Payment  of  incumbrance,  373. 

Sufficiency  of  averment,  372. 

Allegation  of  eviction  excused,  373. 

Covenant  for  quiet  enjoyment,  373. 

Disturbance  by  lawful  and  paramount  title,  373. 

How  disturbance  alleged,  374. 
Covenant  of  seizin,  374. 

How  title  was  defective,  374. 

Eviction  unnecessary,  374. 

Assignment  of  words  in  covenant,  374. 
Covenant  against  incumbrances.  374,  375. 
The  damages,  375.  376. 


Declaration  defective  in  substance  or  form,  376. 
Ground  for  demurrer,  376,  377. 
Plea  andl  demurrer,  377. 
Th«  plea. 

No  plea  of  general  issue,  377. 
Plea  of  nan  est  factum^  378. 
Special  pleas,  379. 
Plea  of  performance  or  tender,  380. 

Plea  of  performance,  380. 

Showing  manner  of  performance,  380. 

Excuse  for  nonperformance,  381. 

Effect  of  plea  of  covenants  performed,  381,  jSg. 

Conclusion  of  verification,  3B1,  389. 

Conclusion  to  the  country,  388. 

Tender  of  performance,  38s. 

Effect  of  plea  of  tender,  383. 
Plea  of  non  damnifcatns,  388,  383. 
Plea  of  non  inf  regit  eonventivnem^  383. 
Plea  of  not  guilty   383. 
Plea  of  nil  ha  butt  in  tenementis,  384. 
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INJjEX. 

COVENANT. 

Plea  of  fraud  and  deceit,  384* 

Other  pleas  in  bar. 

Plea  of  tet«off,  335. 

Demurrer  to  plea,  385. 

Not  containing  good  defense,  38s* 

Plea  good  defense  to  one  breach  and  not  to  the  other,  jai 
4t|llo«lioii  and  rejoinder. 

Need  of  special  replication,  386. 

Where  plea  sets  up  new  matter,  s86w 

Replication  In  debt  applicable,  386. 

The  breach  reiterated,  386. 

No  departure  allowed,  386. 

What  is  not  a  departure,  386. 

The  rejoinder,  386. 

Immaterial  issue  denied  by  rejolndor,  $06^ 
lit  indgment 

Form  and  effect  thereof,  387. 

For  iiaymeot  of  definite  sum,  387. 

CREDITORS*  BILLS  AND  FRAUDULENT  CONVEYANCES. 
Definition,  391. 
ClatsificatioA. 

Suits  to  set  aside  fraudulent  eonveyances.  300. 
Suits  to  subject  property  not  reachable  by  oxecatloa.  9gs 
Equitable  attachment  and  garnishment,  3M* 
Suits  by  creditors  of  decedents,  394. 
Creditors*  bills  for  discovery,  394. 
Suits  by  creditors  of  corporations,  399* 
General  creditors'  bills,  396. 
eouRy  Jurisdiction. 
In  general,  397. 

Al>olition  of  distinction  between  law  and  oqulty,  yfi 
Snits  to  set  aside  fraudulent  conveyances,  397. 
In  general,  397.  398.  399. 

Equity  the  appropriate  fomm,  397,  398,  399, 

Grounds  for  assuming  jurisdiction,  400,  401. 

Discovery  as  essential  to  confer  jurisdiction. 

Inadequacy  of  remedy  at  law,  409. 

Object  of  setting  aside  conveyance,  400. 

Remedy  by  sale  of  property  under  epocntloo. 

Personal  property,  403. 

Liens  and  incumbrances.  404, 

Fraudulent  judgments  and  mortgogOi,  ^f^ 

Statutes  conferring  jurisdiction,  404. 

Suits  by  purchasers  at  execution  sales,  40$,  406. 

Suits  to  reach  property  fraudulently  purchased  In 

teer,  407. 

Equity  has  ample  jurisdiction,  407. 

Grounds  on  which  jurisdiction  assumed,  408,  409^ 

Snits  to  subject  property  not  reachable  by  execution,  4Q9. 
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INDEX. 

CREDITORS*  BILLS  AND  FRAUDULENT  CONVEYANCES. 
Ei|Htty  {iiritdidioft— G?ii/tiiii/4/. 

In  the  absence  of  statute,  409,  410. 
Doctrine  in  England,  409. 
Rule  in  the  United  States,  411,  412,  413,  414. 
Statutes  conferring  jurisdiction,  415. 

Statutes  and  their  purport,  415,  416,  417. 
Retroactive  effect  of  statutes,  418,  419. 

Statutes  authorizing  sale  of  equitable  interests  vadef  ej»cn- 
tion,  419. 
Suits  by  creditors  of  decedents.  419. 

Administration  of  assets  generally,  419. 
Equity  jurisdiction  in  England,  419. 
jurisdiction  in  the  United  States,  420,  421,  42a. 
Exceptional  doctrine  in  some  states,  423,  424,  425,  496.  427. 
428. 

Fraudulent  conveyances  by  decedents,  428. 

Jurisdiction  not  lost  by  death  of  debtor,  428,  429. 
Ground  on  which  creditor  is  permitted  to  sue,  430. 
Ouster  of  jurisdiction  by  special  statutory  proceedings,  430. 
Attachment  and  garnishment,  430. 
Conflict  of  authority,  430. 
Election  of  remedies.  431,  432,  433. 
Supplementary  proceedings,  433. 

Equity  jurisdiction  not  ousted  by,  433. 
Jurisdiction  of  federal  courts,  434. 
iHritdieUoii  «f  particular  eourlt. 
In  general,  435. 

Suit  involving  title  to  real  property,  435. 
Justices  of  the  peace,  435. 
United  States  courts,  435. 
In  general,  435. 

Suit  by  creditor  of  decedent,  43^* 
Diverse  citizenship,  436. 
Jnrisdictional  amount,  436. 

Amount  of  complainant's  demand,  436,  437. 
Aggregate  amounts  claimed  by  several  cTeditors,  437. 
Diminution  of  amount  after  filing  bill,  438. 


In  general,  438. 

Suit  affecting  title  to  real  estate,  438. 
What  property  rsaehablt. 

Every  Species  of  property  not  reachable  by  execntioo,  499. 

Separate  property  of  wife,  439. 

Money  in  custodia  Ugis%  440. 

Situs  of  property,  440. 

Homestead  and  exemptions,  441. 

Seats  in  stock  exchanges,  44a 

Patents  for  inventions,  443. 

Corporate  stock,  443. 

Copyrights,  443. 

policies  of  insurance,  444. 
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CREDITORS*    BILLS  AND   FRAUDULENT   CONVEYANCES. 
WM  property  ttmtM^^— Continued. 
Choses  in  action,  445. 

Whether  subject  to  payments  of  judgments.  445. 
Salaries,  446,  447. 
Equitable  assets,  447. 

Beneficial  interests  of  debtor  reachable,  447,  448. 
Instance  of  equitable  interests  reachable,  449. 
Estate  in  remainder,  448. 
Contingent  trust,  449. 
Mere  right  of  occupancy,  449. 
Interests  in  profits,  449. 
Fraud  of  debtor  in  acquiring  title,  449. 
Contracts  void  under  statutes  of  frauds,  449. 
Mechanic's  liens,  449,  450. 
Vendor's  lien,  450. 

Legacies  and  distributable  shares,  45a 
Widow's  dower,  451. 
Equities  of  redemption,  451. 

Property  held  upon  resulting  and  constructive  trusts,  451. 
Land  executed  to  be  conveyed  to  another,  452. 
Improvements  on  land  belonging  to  another,  452. 
Payment  of  part  of  purchase   price  under  contract  to  boy 
land,  453. 

Instances  in  which  there  were  no  resulting  trusts,  453. 
Express  trusts,  454. 
In  general,  454. 

Trusts  created  by  third  persons  under  statutes,  454. 
Spendthrift  trusts,  455,  456,  457. 
Property  fraudulently  conveyed  and  its  avails,  457,  458. 
Property  subject  to  execution,  459,  46a 
After-acquired  property.  460. 
CiliausUon  of  ordinary  logal  romodiot. 
The  general  rule,  460. 
Rule  in  United  States  courts,  46s. 
Joint  debtors,  463. 
Effect  of  statutes,  463. 

Demands  primarily  enforceable  in  equity,  463. 
The  general  rule,  463. 
Enforcement  of  trust,  464. 
Blending  of  law  and  equity  in  one  jurisdiction,  469* 
Necessity  to  recover  judgment  at  law,  465. 
The  general  rule,  465. 
Right  to  trial  by  jury,  466. 
State  statutes,  467. 

Subrogation  of  party  paying  judgment,  467. 
Sttits  to  set  aside  fraudulent  conveyances,  468. 
In  general,  468,  469. 

Why  judgment  Is  necessary,  470,  471,  473,  473. 
Ai  prerequisites  to  obtaining  injunction,  473. 
Salts  to  reach  property  fraudulently  purchased  In  name  d 
volunteer,  474,  475. 
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INDEX. 

CREDITORS'   BILLS  AND    FRAUDULENT  CONVEYANCES. 

•f  •rdimry  legal  rMi64iM^C4m/f«»#</. 
Statutes  authorizing  suits  by  creditors  at  large,  47s* 
Ditpenaing  with  recovery  of  iudgment,  475. 
Construction  of  statutes,  476,  477* 
In  United  States  courts,  477. 
to  subject  property  not  reachable  by  execatiod,  477. 
Recovery  of  judgment  necessary,  477. 
Reasons  for  requiring  judgment,  478. 
Under  statutes,  478,  479. 
Salts  by  creditors  of  decedents,  479. 
Administration  suits  generally,  479. 
Fraudulent  conveyances  by  decedents,  4io,  481. 
Salts  by  creditors  of  partnerships,  488,  483,  484,  485. 
iiaqnisites  and  sufficiency  of  judgment,  485. 
In  general,  485. 

Judgment  rendered  by  justice  of  the  peace,  4B6. 
Time  of  recovery,  486. 
Judgment  paid,  486. 

Judgment  upon  one  of  several  claims,  48t. 
Docketing  judgment,  486. 
Regularity  of  judgment,  487. 
Service  of  process,  487. 

Judgment  from  which  appeal  has  been  taken,  488. 
Vacation  of  judgment  pending  creditor's  bill,  488. 
Dormancy  of  judgment,  488,  489. 
Decrees  in  equity,  489. 
Decree  for  alimony,  489. 
Foreign  judgments  and  judgments  of  United  States  coarts* 

491. 
Issuance  of  execution,  and  return  of  nnllA  bma^  49s* 
General  rule,  493. 
Decrees  in  chancery,  494. 
By  assignees  of  judgment,  494. 
Alias  executions,  495. 
After  filing  of  bill,  495. 
Where  there  is  more  than  one  debtor,  49s. 
Suits  to  set  aside  fraudulent  conveyances,  496, 
Conflict  of  authority,  496. 

Decisions  requiring  unsatisfied  execution,  496,  497. 
Authorities  holding  issuance  of  execution  and  return 

bona  not  necessary,  49^1  499*  500,  soi« 
Under  statutes.  501,  502,  503. 

Fraudulent  conveyances  of  personal  property,  803. 
Suits  to  reach  land  fraudulently  purchased  in  name  of  toIus- 
teer,  504. 

Execution  must  be  issued  and  returned  mmlh  boma^  904. 
Theory  of  the  bill,  50$. 
Levy  of  the  execution,  so6* 
Suits  to  subject  property  not  reachable  by  egecution,  506. 
Creditor  must  show  himself  remediless  at  law,  506, 
Reason  of  the  rule,  507,  508,  509, 
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CREDITORS*   BILLS   AND   FRAUDULENT  CONVEYANCES. 
Exhauttion  of  ordinary  logal  wa»^\v^— Continued, 
Suits  by  creditors  of  decedents,  509. 
Administration  suits  generally,  509. 
Suits  to  set  aside  fraudulent  conveyances,  510. 
Requisites  and  sufficiency  of  the  execution,  511. 
Must  be  valid  statutory  execution,  511. 
Presumption  as  to  regularity,  511. 
To  what  county  execution  should  be  issued,  512. 
Judgments  rendered  by  justices  of  the  peace,  513. 
Effect  of  alias  execution,  514. 
Requisites  and  sufficieney  of  return,  514. 
Return  must  be  valid,  514. 
Presumption  as  to  regularity  of  return,  515. 
Collusive  returns,  515. 
Time  of  making  return,  516. 
Return  of  alias  execution,  517. 
Two  or  more  joint  debtors,  518. 
Insolvency  of  debtor  as  excuse  for  not  exhausting  legal  remedies,  ijid. 
Recovery  of  judgment,  518,  519,  520. 
Issuance  of  execution  and  return  of  nulla  bona^  521. 
Generally  not  necessary,  521. 

Advisability  of  issuing  execution  and  procuring  return,  522. 
Non-residence  of  debtor  as  excuse  for  not  exhausting  legal  remedies 

523>  534- 
Suits  by  attaching  creditors,  525. 

Necessity  of  first  recovering  judgment,  525,  526,  527. 
Dea4h  of  dthlot  pendente  lite,  528.  529,  530. 

IMy  of  creditor  to  first  rosort  to  collateral  securities. 

Creditor  need  not  first  pursue  remedy  under  mortgage,  53a 
Reason  for  the  rule,  531. 
ntfties* 

The  complainant,  531. 
Capacity  to  sue,  531. 

Person  in  whose  name  judgment  is  recovered,  531. 
Assignee  of  judgment,  532.  533. 
Insolvency  of  debtor,  533. 

When  bill  must  be  filed  in  behalf  of  all  creditors,  534. 
Suits  inter  vivos,  534. 
Suits  by  creditors  of  decedents,  535. 
Joinder  of  creditors,  536,  537,  538,  539» 
The  defendant.  539. 

All  parties  in  interest,  539. 
The  debtor,  540. 

More  than  one  judgment  debtor,  540,  541. 
Debtor  insolvent,  542. 

Suits  to  set  aside  fraudulent  conveyances,  54a. 
The  debtor,  542. 
The  fraudulent  grantee,  543. 

After  fraudulent  grantee  has  been  conveyed  tu  uthers.  S43< 
AH  participants  in  fraud,  544. 
Mortgagees,  545 
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CREDITORS'   Bl^LS  AND  FRAUDULENT  CONVEYANCES. 
Ptrtict —  Continued, 

Joinder  of  two  or  more  grantees,  546. 

Fraudulent  purchase  of  property  in  name  of  volunteer,  517. 
Suits  to  subject  property  not  reachable  by  execution.  54S. 
Suits  by  creditors  of  decedents,  549. 
Personal  representatives,  549. 
Fraudulent  conveyances  by  decedents,  ss<>t  55i« 
Heirs  and  devisees,  552,  553. 
Intervention.  553. 

Right  to  intervene,  553. 
General  creditors'  bill,  553. 
Death  of  parties.  554. 

The  complainant,  554. 
The  debtor,  555. 
Complainant's  control  over  the  suit,  555.  S56. 
The  bill  or  complaint 
In  general,  556. 

No  particular  form,  556. 
Jurisdictional  facts,  557. 
Description  of  indebtedness,  557. 
Negation  and  collusion  with  debtor,  588. 
Invitation  to  other  creditors,  558.  559. 
Multifariousness,  559. 

Joining  debtor's  grantees.  559,  560. 

Vacation  of  fraudulent  conveyances  and  subjection  of  property 
not  reachable  by  execution,  560,  561. 
Exhaustion  of  ordinary  legal  remedies,  562.  « 

General  allegation,  562. 
Alleging  the  judgment.  562. 
Alleging  issuance  of  execution,  s^S* 
Alleging  return  of  execution,  564. 
Insolvency  of  the  debtor,  565. 

Need  for  specific  averment,  565. 

In  suits  to  set  aside  fraudulent  conveyances,  565,  566. 
As  an  excuse  for  not  exhausting  legal  remedies,  567. 
Essential  averments,  567. 
The  prayer,  568. 

Allegations  peculiar  to  various  classes  of  bills,  569. 
Suits  to  set  aside  fraudulent  conveyances,  569. 
Relation  of  debtor  and  creditor,  569. 
Description  of  property,  569. 
Description  of  fraudulent  instrument.  570, 
Averment  of  fraud,  570,  571,  572. 

Suits  to  reach  property  fraudulently  purchased  in  name  ol 
volunteer,  573. 
Suits  to  subject  property  not  reachable  by  execution,  574. 
Suits  by  creditors  of  decedents,  574. 

Insufficiency  of  personal  assets,  574. 
Description  of  property,  575. 
Amendments  and  supplemental  bills. 
Permitting  amendments,  576. 
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CREDITORS*    BILLS  AND   FRAUDULENT  CONVEYANCES. 
Amendments  and  supplemental  \AVi%^Continued, 

Supplemental  bill,  576. 
When  original  bill  is  wholly  defective,  577. 
Bringing  in  new  parties,  578. 
The  demurrer. 

General  rules  applicable,  578. 
Facts  not  appearing,  578. 
Speaking  demurrers,  578. 
General  demurrer,  579. 
Admissions  by  demurrer,  579. 
Multifariousness,  579. 
Matters  unnecessarily  stated,  579. 
Motion  to  dismiss  regarded  as  demurrer,  58(X 
Ike  answer. 

General  rules  applicable,  579,  580. 
Affirmative  matters  of  defense,  5S0. 
Formal  averments,  580. 
Requisites  and  sufficiency  of  answer,  580. 
Collusiveness  of  answer,  581. 
Matters  not  admitted  in  answer,  581. 
Admissions  in  the  answer,  581. 
Averments  unanswered,  582. 

Setting  down  cause  for  hearing  on  bill  and  anfwer»  $89. 
Multifarious  plea,  582. 
Exhaustion  of  legal  remedies,  582, 
The  Replication. 

Denying  truth  of  answer,  581,  582,  583. 
General  denial  requires  no  replication,  583. 
Waiver  of  replication,  583. 
DIseevery. 

Compelling  disclosure  by  debtor  and  others,  583* 
Effect  of  statutes,  584. 
Parties,  584. 

In  general,  584. 

The  debtor  alone,  585. 
The  bill.  585. 

Fishing  bills,  585,  586. 

Fraud,  586. 
The  demurrer,  587. 
The  answer,  587. 

General  requirements,  587,  588. 

Insufficient  answers,  588. 

li|ttnetion. 

Restraining  transfer  or  encumbering  of  property,  588,  58^ 

Preventing  assignment  by  debtor,  589. 

Preventing  payment  to  debtor  of  moneys,  59a 

When  granted  as  matter  of  coarse,  59a 

Notice  of  application,  591. 

Dissolution  of  injunction,  591. 

Order  of  court,  592. 

Violation  of  injunction.  592. 
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CREDITORS'   BILLS   AND   FRAUDULENT  CONVEYANCES. 
Receivers. 

When  receiver  appointed,  593. 

As  a  matter  of  course,  593. 

Discretion  of  court.  594. 

Suits  to  set  aside  fraudulent  conveyances,  594. 

Property  in  bands  of  trustee,  595. 

Suits  by  creditors  of  decedents,  595. 

At  what  time,  596. 

Notice  of  application,  596. 

Bond  ordinarily  not  required,  597. 

Want  of  equity,  597. 

Effect  of  answer,  597. 

Two  or  more  suits,  598. 

TiM  Decree. 

In  general,  598. 

In  suits  to  set  aside  fraudulent  conveyances,  599. 
General  requisites,  599. 

Sale  of  premises  fraudulently  conveyed,  600. 
Forms  of  decrees,  600. 

Personal  judgment  against  fraudulent  donee,  601,  602. 
Suits  to  subject  property  not  reachable  by  execution,  603. 
Suits  by  creditors  of  decedents,  604. 
Distribution  of  fund  among  creditors,  605. 

Suits  to  set  aside  fraudulent  conveyances,  605. 
Lien  of  complaining  creditor,  605. 
Surplus  proceeds,  606. 
Suits  to  subject  property  not  reachable  by  execution,  607. 
Lien  and  priority  of  creditor,  607. 
Priority  obtained  by  owner  of  junior  judgment,  608. 
Equitable  levy,  608. 
Service  of  process,  609. 
Suits  by  creditors  of  decedents,  609,  610,  6ii, 
Payment  of  debts  according  to  dignity,  612. 
Interruption  of  other  suits,  613. 
In  suits  inter  vivos^  613. 
Suits  by  creditors  of  decedents,  614,  615. 
Enjoining  actions  at  law,  615. 

CRIMINAL  CONVERSATION. 
Nature  of  the  action,  616, 
Form  of  the  action,  616. 

Trespass  vi  et  armis^  616. 

Trespass  on  the  case,  616. 
Declaration  or  complaint,  617. 

Essential  elements,  617. 

What  may  be  pleaded,  617. 

What  need  not  be  averred,  617. 

Sufficient  allegation  of  marriage,  617. 

Particularity  of  averment  as  to  time  and  place,  617. 

Allegations  as  to  time,  618. 
Plea  or  answer,  618. 
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CRIMINAL  CONVERSATION-Ci»»/i«tf^</. 
Pleas  in  bar  of  the  action,  6f  8. 
The  general  issue,  6i8. 

What  it  puts  in  issue,  6i8. 
What  is  provable  under  general  issue,  6f8. 
Special  pleas,  619. 

No  valid  marriage,  619. 
Collusion  or  connivance  of  plaintiff,  619. 
Pleas  insufficient  in  bar,  620. 
Condonation,  620. 
Decree  of  divorce,  620. 
Consent  or  resistance  to  the  seduction,  620. 
Misconduct  of  plaintiff  other  than  collusion  or  connivance.  620. 
Miscellaneous,  621. 

Another  action  against  another  party,  621. 
Wife  also  having  cause  of  action,  621. 
Previous  judgment  for  enticement  of  wife,  621. 
Death  of  debauched  person  before  action  brought,  621. 
Pleas  in  mitigation  of  damages,  621. 

CRIMINAL   PROCEDURE. 

See  generally  Cross-referenees,  622,  623. 
Prosecutions  for  counterfeiting^  see  Counterfeiting. 
Prosecutions  for  cruelty ,  see  Cruelty  to  Animals  and  Children. 
Before  coroner^  see  Coroner's  Inquests. 

CROSS   APPEALS. 

See  article  Appeals,  Vol.  II.,  p.  u 

CROSS-BILLS. 

See  also  Cross-Complaints. 
Definition,  625,  626. 
Answer  as  a  cross-bill. 
Under  statutes,  626. 

Statutes  authorizing,  626. 

Right  to  file  cross-bill  not  taken  away  by  statute,  626. 
Independently  of  statutes,  626. 
In  federal  courts,  627. 

Matter  must  be  set  up  by  bill,  627. 
Where  cause  of  action  originates  in  state  court,  637. 
Rules  governing  answers  filed  as  cross-bill,  628. 
Allowing  cross-bill  to  stand  as  original  bill,  628. 
Mature  and  ob)eet  of  cross-bill. 
Its  usual  functions,  628. 

Auxiliary  of  original  bill,  628. 
To  obtain  discovery  in  aid  of  defense,  628. 
To  set  up  matters  arisen  since  cause  at  issue,  699. 
To  obtain  full  relief  for  all  parties,  629. 
To  bring  all  disputes  before  court,  629. 
To  obtain  discovery,  630. 
To  set  up  matters  arising  after  issue,  630. 
Necessity  of  cross-bill,  630. 

Leave  to  defendant  to  set  up  matter  by  amended  or  suppleroencai 
answer,  631. 
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CROSS-BILLS. 

Nature  aii4  objaet  of  er«n-MII— On/xmMil 
To  obtain  equitable  set-off,  63i« 
For  affirmative  relief,  632. 
The  rule  stated,  632. 
lUustratioo  of  the  rule,  633. 
Affirmative  relief  on  answer,  waiver,  634. 
Exceptions  to  i^eneral  rule.  634. 

Bill  for  specific  performance,  634. 
Bill  for  accounting,  635. 
Bill  for  partition,  636. 
Interfering  patents,  636. 
Relief  to  infant  defendants,  637. 
Marshaling  assets,  637. 
As  between  codefendants,  637,  63d. 
Requisitas  of  the  bill. 

Defenses  available  by  answer,  639. 

Where  cross-bill  will  be  useless,  639. 
Cross-bill  dismissed  on  answer,  motion,  or  demurrer,  ^39b 
Relevancy  to  original  bill,  640. 
The  cardinal  rule,  640,  641. 
Nature  of  new  facts,  641. 
Application  of  the  rule,  641. 
Bills  to  cancel  deeds,  641. 
Bills  to  enjoin  execution  of  judgment,  641. 
Bills  to  establish  title,  642. 
Bills  to  perpetuate  testimony,  642. 
Bills  for  accounting,  642. 
Bills  for  partition,  642. 

Bills  for  settlement  and  distribution  of  funds,  642. 
Bills  to  enjoin  interference  with  water  privileges,  642. 
Bills  to  enjoin  waste.  643. 
Bills  for  specific  performance,  643. 
Bills  to  enfcfrce  liens,  643. 
Bills  for  foreclosure,  643. 
Bills  to  subject  property  to  judgments,  644. 
Bills  for  infringement  of  patents,  644. 
Bills  to  settle  partnership  affairs,  644. 
Bills  to  establish  claims  against  assignees,  645. 
Not  restricted  to  precise  issues  of  original  cause,  64$. 
Consistency  with  answer,  645. 
As  to  nature  of  relief  sought,  645,  646. 

Parties  to  cross-bill. 

Parties  complainant,  646. 

General  rule,  646,  647. 

By  persons  not  parties,  647* 
Parties  defendant,  648. 

Necessity  for,  648. 

Complainant.  648. 

Codefendants,  648. 

Adding  new  parties,  648. 

Weight  of  authority,  648. 
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Cro^s-bills. 

Parties  to  t,fWA'\^\\— Continued, 

Doctrine  that  new  parties  cannot  be  added,  649^, 

Dismissal,  650. 

Interest  of  added  party,  650. 
Frame  of  cross-bhl. 

The  allegations,  650. 

Statement  of  original  bill,  650.  ^ 

Facts  showing  title  to  equitable  relief,  650. 

Grounds  for  relief,  651. 

Discovery  sought,  651. 
The  prayer,  652. 

To  hear  causes  together,  652. 

For  relief,  652. 

For  process,  652. 
Signature,  652. 
Filing  of  cross-bill. 
Where  filed,  652. 

In  United  States  courts,  652. 

In  state  courts,  652,  653. 

In  county  other  than  that  in  which  original  bill  brought,  653. 

In  England,  653. 
Time  of  filing,  653. 

Rule  of  earlier  English  cases,  653. 

At  time  of  filing  answer  and  before  issue  joined,  653,  654* 

Before  closing  testimony,  654. 

Discretion  of  court,  654. 

Under  peculiar  circumstances,  654. 

Filing  at  hearing  or  at  any  time  before  decree.  655. 

After  interlocutory  or  final  decree,  655. 

Filing  cross  bill  before  answer,  656. 
Leave  to  file,  656. 

Conflicting  decisions,  656. 

Weight  of  authority,  657. 
Defect  of  jurisdiction  under  bill,  wiiether  cured  by  cross-Mil. 
Where  original  bill  is  without  equity,  657. 
Cross-bill  purely  affirmative.  657. 
Doctrine  that  any  defect  is  cured,  657. 
Doctrine  that  in  no  case  can  defect  be  cured,  658. 

Process. 

Necessity  for,  658. 

On  whom  served,  658,  659. 

Improvident  order  of  service  set  aside,  659. 

Service  by  publication  improper,  659. 
Answer  to  cross-bill. 

Nature  of  answer,  659.  • 

Right  of  priority,  660,  661. 

Duty  of  defendant  to  require  answer,  661. 

Right  of  complainant  to  answer,  661. 

Effect  of  failure  to  answer,  661. 
Pleas  to  cross-bill. 

Pleas  in  bar,  661. 
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CROSSBILLS. 

Plaat  to  crtM  WW    C&mimmtd. 

Pleas  to  person  and  jurisdiction,  66i. 

Plea  of  another  suit  pending,  662. 
■MMmr  to  cfWiWIL 

Matter  not  germane  to  original  bill.  662. 

Relief  asked  not  of  equitable  nature,  662. 

Abse  ice  of  allegations  confirming  right  to  eqaitabie  relief,  (162. 

Bill  filed  contrary  to  practice  of  court,  662. 

Taking  matter  already  admitted,  662. 

Setting  up  improper  matters,  662. 

Misjoinder  or  nonjoinder,  662. 
ElMl  tf  tfimitMl  tf  trifiiial  MIL 

Cross-bill  dismissed  with  original  bill. 

Where  cross-bill  is  for  defense,  663. 

Where  cross-bill  is  for  relief,  663. 

Cross-bill  without  equity,  664. 

Cross-bill  between  codefendants,  664. 


Usually  necessary  for  both  bills,  664. 
Exception,  664. 

Causes  ordinarily  heard  together,  664,  665. 
Amendment  of  cross-bill,  667. 
How  cross-bill  dismissed,  667. 
Evidence.  667. 

Depositions,  667,  668. 

Cross-bill  as  evidence,  668. 

Answer  to  cross-bill,  669 

What  decrees  or  orders  appealable.  669. 

Decree  dismissing  cross-bill,  669.  670. 

Decree  sustaining  demurrer,  670. 

Decree  overruling  demurrer,  670. 

Appeal  from  final  decree,  what  brought  up  by,  670. 

Effect  of  joinder  in  error,  670. 

Original  bill  and  cross-bill  as  distinct  for  purpose  of  appeal.  67: 
How  causes  brought  up,  671. 
Assignment  of  errors,  671. 
Review  of  exceptions,  671,  67a* 

CROSS-COMPLAINTS. 

Sec  also  Cross-bills. 
Nature  and  object 

Similarity  to  cross-bill,  674. 
Against  whom  reiief  may  be  obtained,  674* 
Generally,  674. 
Against  codefendants,  675. 
Against  new  parties,  675. 
Code  provisions,  675. 
In  absence  of  statute.  675. 
Equity  rule  adopted,  675. 
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CROSS-COMPLAINTS. 

Nature  and  ^\t^\— Continued, 
Against  plaintifif,  676. 

Sufficient  provisions  as  to  counterclaims,  676. 
Affirmative  relief  on  cross-complaint,  676. 
Answer  to  setting  up  matters,  676. 

Cross-complaints     permitted     although    not    authorized    by 
statute,  676. 
Against  plaintiff  and  new  parties,  676. 
Against  plaintiff  and  codefendants,  676,  677. 
By  plaintiff  against  coplaintiff,  677. 
Necessity  of  cross-complaint  for  afRrmative  relief. 

Necessity  of  cross-complaint  or  answer  containing  cross-complaini.  f^**** 
Waiver  where  affirmative  relief  granted  without  cross-complaint,  677 
Relation  of  cross-complaint  to  original  complaint 
The  rule  stated,  678. 
Application  of  the  rule,  678. 
Attachment,  678. 
Ejectment,  678. 
Action  on  note.  678. 
Action  to  set  side  conveyance,  679. 
Foreclosure  of  mortgage,  679. 
Foreclosure  of  lien,  679. 
Action  to  quiet  title,  679. 
Interference  with  water  privilege,  679. 
Action  to  dissolve  partnership.  679. 
Dismissal  where  cross* complaint  not  connected  with  original  cum- 
plaint,  679. 
Right  to  dismiss,  679. 
Waiver  of  dismissal,  679. 
MaMere  proper  as  defense  not  to  Im  set  up  by  cross-complaint 

Should  be  set  up  by  answer,  680. 

Effect  of  calling  pleading  a  cross-complaint,  6S0. 

Prayer  for  affirmative  relief,  680. 

Parties. 

Complainants,  680. 

Defendants,  680. 

Adding  new  parties,  680. 

Defect  of  parties,  680. 
Allegations. 

Facts  showing  right  to  affirmative  relief,  680. 

Matters  set  up  nominally  as  a  defense,  6S1. 

Reference  to  original  complaint,  63i. 

Complaint  and  cross-complaint  distinguished,  681. 

Single  paragraph,  682. 

Separate  rights,  how  stated,  682. 

Prayer  for  relief.  682. 

Cross 'Complaint  bad  for  ambiguity,  682. 
Filing. 

Time  of  filing  answer,  682. 

After  issues  closed,  682. 

After  cause  submitted,  682. 
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CROSS-COM  PLAINTS. 

Meet  tf  Juriftfidioii  on  eMiptaM,  wMlicr  tmni  ky  rrtii  rwiplMii,  683. 


Provtsioni  of  •utate.  683. 
Sututes  declaratory  of  equity  rule,  683. 
Process  necessary  in  absence  of  statute,  683. 
Where  defendants  volunurily  appear,  683. 


Defendant  entitled  to  answer,  684. 
Reasonable  time  to  answer,  684. 

Failure  to  answer  ;  taking  complaint  pro  confesso,  684. 
Proceeding  to  trial  in  the  absence  of  answer,  684. 
Pleading  improperly  styled  in  cross-coai plaint,  684. 
Efect  of  diSMissal  of  oompfaUiiL 

Cross-complaint  not  affected,  684. 
Plaintiff  nonsuited  on  defendant's  motion,  685. 
Dismissal  of  complaint  before  filing  of  cross-complaint.  685. 
Dismissal  after  cross-complaint  stricken  oat,  685. 
Tbo  hearing. 

Causes  ordinarily  heard  together,  685. 

The  usual  rule,  685. 

How  issues  on  cross-complaint  made  up,  685. 

When  verdict  of  jury  advisory  only,  685. 

Under  certain  circumstances.  685. 

Separate  hearing  when  issues  are  complicated,  685* 
Cross-complaint  not  necessarily  a  stay,  685. 
Evidence,  686. 
Appoal. 

From  interlocutory  judgment  on  cross  complaint,  686. 

After  final  judgment,  687. 

Errors,  how  reserved,  687. 

Theory  on  which  case  tried  not  to  be  changed  on  appeal,  687. 

CROSS-EXAMINATION. 
See  cross-reference,  688. 

CROSSINGS. 

Scope  of  the  article,  688. 

Parties,  689. 

Allegations  of  negligence,  689. 

In  giving  signals,  689. 

In  speed  of  trains,  689. 

Company's  rules.  690. 

In  construction  of  crossings,  690. 

In  leaving  cars  on  track,  690. 

Of  particular  acts  of  negligence,  691. 

Proximate  cause,  691. 
Rebutting  contributory  negligenee,  691. 
Description,  691. 

Of  crossing.  691. 

Of  trains  and  railroad,  691. 
Crossing  of  two  railroads,  691,  692. 
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Allegatioos  and  proof,  692. 

In  general.  692. 

Defective  crossing,  693. 

Extent  of  crossing,  693. 

Footway,  693. 

Flagman,  693. 

Failure  to  give  warning,  693. 
Instructions,  693. 

Confusing  charge,  693. 

"  Limits  of  actual  danger,"  693. 

'*  Reasonably  safe,"  693. 

Misleading  charge,  694. 

As  to  what  is  required  of.defendant,  694. 

Neither  party  guilty  of  negligence,  694. 

Statement  of  the  court's  opinion,  694. 

Qui  tarn  actions,  694. 

As  to  contributory  negligence,  694. 

CROSS-LIBEL. 

See  cross-reference,  688. 

CRUELTY  TO  ANIMALS  AND  CHILDREN. 
Indictment,  695. 

Following  statute,  695. 

Overdriving  horses,  695. 

Duplicity,  696. 

Species  of  animals,  696. 
Ownership  of  Animals,  696. 

Alleging  torture,  696. 

Word  "beat,"  696. 

Time  of  offense,  696. 

Injury  to  children,  697. 

Children  under  care  of  strangers,  697. 

Variance,  697. 

Allegations  of  malice,  697. 
Instructions,  697. 

Intent,  697. 

Cruelty  inevitable  result  of  acts  done.  697. 

CURTESY. 

Tenant  as  plaintiff,  698. 

Trespass  to  try  title,  698. 

Ejectment  or  trespass  to  try  title,   698. 

Action  against  tenant  in  common,  698. 

Writ  of  righi.  698. 

Alleging  tenancy,  698. 

Effect  of  wife's  d^^ih  prnafnte  lite^  698. 

Tenant  of  undivided  half  interest,  698. 

Survival  of  action,  699. 

Rights  of  reversioners,  699. 

Tenant  as  defendant,  699. 

Stranger  in  possession,  699. 


INDEX. 

CURTESY— C>«/fw«.fl.. 

Curtesy  initiate,  699. 
Landlord  and  tenant,  699. 

DAMAGES. 

/*  action  of  debts.     See  Debt. 
In  action  of  covenant.     See  Covenant. 
In  actions  for  causing  death.     Sec  Death  by  Wrongful  act. 
Costs  in  actions  for  damages.     See  Costs. 
Relation  of  costs  to  damages.     See  Costs, 
Claims  for  general  and  special  damages  in  one  count,  318. 
Inriidiction. 

Damages  claimed  amount  in  controversy,  702. 
Damages  claimed  give  jurisdiction,  702. 
Interest  to  give  jurisdiction,  702. 
Amount  claimed  in  summons,  702. 
In  actions  of  debt,  703. 
AllegaHons  mutt  show  damage. 

Plaintiff  must  show  that  he  has  been  damaged,  703. 
Refusal  to  pay  money,  703. 
Ambiguous  and  uncertain  statements,  703. 
Mere  legal  conclusions,  703. 
Failure  to  show  damage,  703. 
Resulting  facts,  704. 

Physical  pain  resulting  from  personal  injuries,  704. 
Injury  to  feelings,  704. 
Nominal  damages,  704. 
Mattart  in  afHiravation  of  damage. 

Generally  need  not  be  alleged,  705. 
Sometimes  required  to  be  alleged,  705. 
Not  traversable,  706. 
Tin  ad  damnum  clause. 
At  common  law,  706. 

A  formal  allegation,  706. 
Objection  taken  by  special  demurrer,  70^ 
Omission  to  lay  damages,  706. 
Under  code  practice,  707. 
Not  an  issuable  fact,  707. 
Not  subject  of  specific  averment,  708. 
Precise  damages  need  not  be  demanded,  708. 
Mistaking  true  rule  of  damages,  708. 
Allegation  of  damage  not  traversable,  708,  709, 
Judgment  by  default,  709,  710. 
Prayer  for  judgment,  710, 

Controlling  claim  for  damage,  710. 
Where  there  are  several  counts,  710. 
Itemizing  damages,  711. 
Recovery  limited  by  demand. 
General  rule,  711,  712. 
Actions  sounding  in  damages,  712. 
Where  damages  claimed  are  merely  nominal,  713,  714. 
Damages  accrued  since  suit  brought,  714, 
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DAMAGES. 

Recovery  Hmited  liy  ^muA— Continued. 

Damages  accruing  after  suit  brought,  715. 
Remitting  damages,  715. 

Recovery  exceeding  demand,  715. 

Remitting  damages  in  supreme  court.  715. 

Effect  of  entering  judgment  for  whole  amount,  715. 

Upon  writ  of  error  brought,  715. 

Remitting  surplus  after  judgment,  716. 

Judgment  entered  in  excess  of  remainder,  716. 
Amendment  of  ad  damnum  clause,  716. 
AHegation  of  gonoral  damage. 

Need  not  be  specially  pleaded,  717. 

Defendant  presumed  to  know  damages  resulting  from  acts.  718. 
Enumerating  portion  of  damages.  719. 
Special  damage  stricken  out,  719. 
Damages  alleged  not  recoverable.  719. 
Motion  to  make  petition  more  definite,  719. 
Allegatton  of  special  damage. 

Special  damages  must  be  specially  alleged,  719,  7a(X 
Reason  for  special  allegation,  721. 
Need  of  special  allegation,  722. 
Attorney's  fees,  722. 
Civil  damage  act,  722. 
Breach  of  covenant,  722. 
Fees  for  protesting  note,  723. 
Traveling  expenses,  722. 
Loss  of  time,  722. 
Action  to  condemn  land,  722. 
Facts  inferred  from  facts  given,  722,  723. 
Special  damage  not  traversable,  723. 
Consequential  damages,  723. 
Extnplary  damages. 
What  are,  723. 

Plaintiff  should  set  out  facts  upon  which  claim  is  predicated,  793. 
Breach  of  contract  to  marry,  724. 
In  attachment  cases,  724. 
Malice,  724. 

Wilfully  and  wrongfully,  724. 
Distinctive  claim  not  necessary,  724.  725. 
Where  actual  and  exemplary  damages  are  claimed,  725,  726. 
Doub!e  and  treble  damages. 

Right  dependent  on  statute,  726. 
Plaintiff  must  claim  under  statute,  726.  . 
Reference  to  the  statute,  727. 

Reciting  facts  bringing  case  within  statute,  737. 

Need  for  referring  specially  to  statute,  727. 

Conclusion  contrary  to  form  of  statute,  727. 

Waiving  claim,  728. 

Distinction  between  pleading  and  counting  on  statute,  738. 

Common  mode  of  counting  on  statute,  728. 

Object  of  reference  to  statute,  729. 
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DAMAGES. 

Judgment  for  actual  damages,  799, 
Demand  for  damages,  729. 
How  damages  found.  750. 

fsr  iii|Ury  m  pivpsvifa 
Recovery  according  to  proof  of  damage,  731. 
Suflkiency  of  allegations  generally,  731. 
Sufficiency  of  general  allegation  of  damage,  751* 
Damages  necessarily  resulting,  731. 
Damages  for  injury  to  land,  732. 
Action  against  railroad,  732. 

Damages  recoverable  under  general  allegation,  732. 
Special  damage,  733. 

When  damages  should  be  specially  pleaded,  733. 

Destruction  or  conversion  of  property,  733. 

Illustrations  of  the  rule,  734. 

Pleading  special  circumstances,  734. 

Expenses  included  on  account  of  wrongful  act,  735. 

Loss  of  rent,  735. 
Failure  to  allege  damage,  736. 

Plaintiff  confined  to  special  items  alleged,  756. 

Action  of  trespass,  736. 

Damage  to  crops,  736. 

Action  for  killing  horse,  736. 

Fraud  in  exchanging  horses,  736. 

Action  against  tenant  holding  over,  736. 

Destruction  of  wood  upon  land,  737. 

Pollution  of  well.  737. 

Omission  to  claim  rent,  737. 

Overflowing  land,  737. 

Fall  of  market,  737. 
Damages  for  braack  af  coalraeL 

Setting  out  breaches  and  demanding  damages,  737. 
Nominal  damages,  738. 

Sufficient  allegation  as  against  demurrer,  738,  739. 

Liquidated  damages,  739. 

Present  and  prospective  damages,  739. 
General  damages,  739. 

Damages  necessary  result  of  breach,  739. 

Application  of  the  rule,  740. 

Loss  of  profits  and  expense,  740,  741. 
Special  damages,  741. 

Damages  not  necessarily  resulting  from  breach,  741% 

Evidence  of  special  damages  excluded  at  trial,  74a,  743* 

General  and  insufficient  allegations,  742,  743. 

Conditions  and  penalties,  743. 

Special  damages  in  equity,  744. 
Remote  and  speculative  damages,  744. 
Damages  for  breach  of  contract  to  marry,  744. 

Principles  in  action  of  tort  apply,  744. 

General  damages,  744. 
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DAMAGES. 

Damages  for  breach  of  t^xXxwA— Continued, 

Special  damages,  744. 

Must  be  specially  pleaded,  744. 
Seduction  under  promise  of  marriage,  745* 
Exemplary  damages,  745. 
Nuisances. 

Right  of  private  person  to  action,  745. 
Necessity  for  setting  out  special  damage,  745. 
Distinct  injuries,  746. 

Failure  to  allege  special  injury — aider  by  verdict,  7461 
Actions  for  personal  injuries. 

Setting  out  injuries  and  claiming  damages,  746. 
Describing  the  injuries,  746,  747. 
Effect  or  result  of  injury,  747. 
Damages  too  remote,  748. 

What  plaintiff  may  recover  under,  748* 
Assault  and  battery,  749. 
Future  effect  of  injuries,  749. 
Pain  and  suffering,  750. 
Permanency  of  injuries,  750. 
Special  damage,  750. 

Injuries  not  necessarily  resulting  to  be  set  out,  750,  751. 
Injury  to  part  of  body  not  mentioned,  751. 
Employment  of  substitutes,  751. 
Cost  of  artificial  limb,  751. 

Injury  on  account  of  condition  of  public  road,  7SI* 
Occupation  as  affecting  damages,  751. 
Medical  attendance  and  nursing,  751. 
To  be  specially  pleaded,  751. 
Evidence  admissible  under  averments,  753. 
Cost  of  medicines,  75a. 

Rule  as  to  special  pleading  not  universally  accepted,  752,  753. 
Loss  of  earnings  and  business  engagements,  753. 
Special  allegation  usually  required,  753. 
Evidence  of  salary,  754. 
Occupation  and  means  of  support.  754. 
Earnings,  754. 

Diminution  of  future  earning  capacity,  754. 
Plaintiff's  earning  power  extraordinary.  754,  755. 
Special  employment,  755. 
Doctrine  that  loss  of  earnings  need  not  be  specially  pleaded, 

755. 

Exceptional  doctrine  illustrated,  756. 

Distinctions  to  be  observed,  756. 

Actions  by  married  women,  757,  758* 
Loss  of  time,  758. 
Mental  agony,  758,  759. 
Actions  for  injuries  to  infants,  759. 
In  actions  by  parents,  759. 
Action  by  child  himself,  759. 
Loss  of  service,  760. 
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l.ijic**  Oft  ac<o«s.f  of  ajm<«  Tti. 


4U&afc«.  :4i. 

To  te  •pec3A«.T  pleaded.  761. 
Eject Bic at  fros  tra:a.  7^  1. 

Atrttftire  l^n^uA^^,  762. 
lUoeftft  of  puuni'Jl  *  UloJuj^  76^ 
DeUy  ia  deliTcry  of  freight.  ;<r2. 
FtoaociaJ  esbarraftsaient,  762. 
Mooey  expended,  762. 
Impaired  f»rosf«ect  of  aMrnage,  762. 
Writtea  claiai  for  damages,  762. 
Molten  of  aggraratsoa.  763. 


Rij^bc  to  actioa  for  damages,  763. 
General  allegatioa  of  damages.  763. 

When  right  of  actioa  withoat  allegation  of  special  loss,  76}. 

Unnecessary  to  aver  that  damage  followed  each  act.  76^ 

Hat  oral  purport  of  words  injurioas,  764. 

Words  actionable/^//',  764.  765.  766. 

Words  tmpating  want  of  chastity.  766. 
Special  damage,  766. 

Right  of  action,  766. 

Allegations  where  words  not  actionable /^r  s^,  766,  767. 

How  special  damages  alleged.  767. 

Special  damages  of  a  pecuniary  character.  767.  76S. 

Loss  of  customers,  768,  769.  770. 

Failure  to  allege  special  damage.  771. 
Slander  of  title,  772. 

Allegation  of  special  damage  alwajrs  oeoeasary.  772. 

Sufficiency  of  averments.  772. 

Words  actionable  ptr  sr,  772. 

Special  damage  must  appear  to  be  direct  consequence  of  wcic^ 

772. 
Loss  of  sale  as  special  damage.  773. 

Miktor  «f  eMiris  and  eautet  of  aetton.  773- 
M  Wfatton  of  damafot. 

Facts  in  mitigation  to  be  specially  pleaded  as  a  general  rule.  773. 
Rule  in  New  York.  Indiana,  and  Missouri.  773,  774. 
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Mitigation  of  dpmagos— C^if/invM; 
Set  up  in  answer,  774. 

Answer  usually  contains  such  matters,  774.  - 

Matter  operating  as  a  surprise,  775. 
Matter  tending  to  prove  truth,  775. 
Application  in  special  actions,  775 
Statement  that  matters  set  up  are  in  mitigation,  77$. 
Under  general  issue,  776. 
Matter  in  mitigation,  not  material,  776. 
Oofeotive  pleading  off  speoiai  damages. 
No  cause  of  action  stated,  776. 
Demurrer,  776. 
Nominal  damages,  777. 
Uncertain  statement  of  cause  of  action,  777. 
Remedies  for  defendant,  777. 
Demurrer,  777. 

Motion  to  make  more  specific,  778. 
Questioning  sufficiency  by  special  exception,  778.  77a. 
Motion  to  strike  out,  779. 
By  objecting  to  evidence,  779. 
By  request  for  instructions,  779. 
Objection  must  be  made  at  trial.  770. 

Informing  jury  as  to  standard  of  damages,  78a 

General  denial  by  defendant,  780. 

Exemplary  damages,  780. 

Where  proof  furnishes  no  definite  elements,  78a 

Specific  rule  for  assessment,  780. 

Questions  of  law  and  fact.  780. 

Suggestion  of  new  elements,  780. 

Should  be  confined  to  pleadings  and  evidence,  780,  78l« 

General  damage  not  proved,  781. 

Medical  expenses,  781. 
Atsessment  of  damages,  781. 
Verdict,  782. 
Judgment  for  damages,  782. 

DEATH. 

See  also  Coroners*  Inquests  ;  Death  by  Wrongful  Act. 

Decree  after  death  of  party.     See  Decrkks. 

Death  of  party  to  creditors*  bills.     See  Creditors'   Rills  AND   Pbaui^ 

ulent  Conveyances. 
Seope  of  the  articfc.  785. 
Efeet  of  death  in  general 
At  common  law,  786. 

Abatement  of  action,  786. 

Where  there  were  several  parties,  786, 

Actions  founded  on  tort,  786. 

Death  of  king,  786. 
Effect  of  survival  or  non-survival  of  action,  786,  787. 

Question  immaterial  at  common  law,  787, 

English  statutes,  787. 
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Efed  of  4Mlii  to  mtral—  Continued, 
Federal  ttatutes,  788. 
Actions  €x  delicto  and  fx  contractu^  789. 
Actio  personalis  moritur  cum  persona^  7qi(y> 
Equity  practice,  790. 

Geoerally  abates  suit,  790. 
Mere  suspension  of  proceedings,  791. 
Revivor.  791. 

Where  interest  of  party  docs  nor  survive,  791. 
Death  of  sole  party,  792. 
Admiralty  practice,  792. 
Judicial  writs,  792. 

Do  not  generally  abate,  793. 
At  comnaon  law,  793. 
Mandamus,  792. 
Application  for  mandamus,  793. 
Death  after  verdict,  793. 

Sutute  of  17  Car.  II.,  793. 
Verdict  set  aside  before  death,  793. 
Death  pending  appeal  or  writ  of  error,  794. 

Distinction  between  appeal  and  writ  of  error,  795. 
Death  before  or  after  errors  assigned,  795. 
Modern  practice,  795. 
Diath  of  plalntW. 

Death  of  sole  plaintiff,  796. 

Suit  abated  at  common   aw^,  796. 
Different  rule  by  statute,  796. 
Before  final  judgment,  797. 
Before  verdict,  797,  798. 
After  verdict  or  interlocutory  judgment,  798. 

Action  does  not  abate  where  cause  of  action   survives, 

798. 
Where  nonsuit  has  been  directed,  798. 
Where  cause  of  action  does  not  survive,  798,  799. 
Action  for  personal  wrong,  799. 

Entering  judgment  as  if  death  had  not  occurred,  799. 
Cause  proceeding  as  if  plaintiff  had  survived,  800. 
Judgment  after  report  of  referee,  800. 
Pending  reference,  800.       ' 
After  final  judgment,  800. 
General  rule,  800. 
Pending  appeal  or  writ  of  error,  800,  801. 

Writ  abates  before  assignment  of  errors,  800. 
Death  of  plaintiff  after  errors  assigned,  8oOb 
Judgment  nunc  pro  tunc,  801. 
Effect  on  the  action,  802. 
Death  pending  execution,  8o3. 
Actions  in  ejectment,  803. 
Actions  of  replevin,  804. 
'Actions  of  dower,  804. 
fofoclosure  proceedings,  805. 
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Death  of  \\z\fm— Continued, 

Injuries  to  real  or  personal  property,  805. 
Abatement  on  death  of  plaintiff,  805. 
Injuries  to  personal  property*  805. 
Modern  doctrine,  805. 
Injuries  to  real  property,  806. 
Benefit  to  wrongdoer,  806. 
Actions  for  personal  injuries,  807. 
Abatement  at  common  law,  807. 
Different  rule  by  statute,  807. 
Assault  and  battery,  807. 
Unlawful  arrest  and  imprisonment,  807. 
Action  against  municipality.  807. 
Where  property  interests  are  involved,  808. 
Actions  for  libel  or  slander,  808,  809. 
Actions  for  seduction,  809. 
Actions  for  breach  of  promise,  809. 
Other  actions  ex  delicto^  810. 
Suits  for  divorce,  810. 
Actions  to  recover  penalty,  811. 
Abatement  at  common  law,  8x1. 
Federal  practice,  811. 

Action  against  trustees  of  corporation,  8zx. 
Actions  against  sheriffs,  811. 
Qui  tarn  actions,  812. 
Special  proceedings,  8i3. 
Death  of  nominal  plaintiff,  8ia. 
Actions  at  law,  812. 
No  abatement.  812. 
Same  party  plaintiff  and  relator,  8x3. 
Death  before  commencement  of  action.  8x9. 
Death  of  next  friend,  812. 
Action  by  bank  president.  812. 
Suit  to  enjoin  nuisance,  8ia. 
Suit  to  protect  homestead,  813. 
Action  by  corporation  sole.  813. 
Death  of  committee  of  lunatic.  813. 
Suits  in  equity.  813. 
Death  of  equitable  plaintiff,  813. 
Death  of  one  of  several  plaintiffs.  814. 

In  general — before  final  judgment.  814.  815. 
Pending  appeal  or  writ  of  error,  8x5. 
Plaintiff  in  error.  815. 
Appellants,  815. 
Actions  of  ejectment.  815,  8x6* 
Actions  of  trespass,  816. 
Other  actions  ex  delicto^  8x6.  8x7, 
Trover.  816. 
Slander  and  libel,  8x6. 
Flooding  land,  817. 
Forcible  entry,  817. 
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ff  ptaMW — Continued, 

Actions  to  recover  peaaltiet ,  817. 
Actions  by  husband  and  wife.  817. 

Death  of  husband ,  817. 

Death  of  wife.  817.  818. 
Actions  by  partners.  818. 
Suits  in  equity.  818. 

General  rule.  818. 

Rule  in  England.  819. 

Creditors*  bills,  819. 

#f  MlMdAIIL 

Death  of  sole  defendant,  819. 

Abatement  at  common  law.  819. 

Rule  under  modern  practice.  810. 
Sututory  rule  as  to  actions  ex  delicto^  83a 
Before  judgment.  821. 

Action  usually  abates,  821. 

Rule  in  equity.  821. 

Right  to  continue.  821. 

Before  service  of  summons,  821. 

After  verdict.  822. 

Pending  motion  for  new  trial,  828* 
After  final  judgment,  822. 

Generally  no  abatement,  822. 

Effect  on  execution.  823. 

Pending  appeal  or  writ  of  error,  823. 

Pending  summary  proceedings,  825. 

Effect  of  reversal  of  judgment,  824. 

Equity  practice  on  death  pending  appeal,  824. 

Death  before  transmission  of  record,  825. 
Actions  of  ejectment,  825. 

Common  law  and  statutory  rule.  825. 

Claim  for  profits  and  improvements,  826. 

Death  after  verdict,  826. 
Actions  of  replevin,  826. 
Actions  of  trover.  827. 
Actions  of  debt,  827. 
Actions  for  personal  injuries,  827,  828. 
Actions  for  libel  and  slander,  828. 
Actions  for  seduction,  828. 
Actions  for  breach  of  promise.  828. 
Actions  for  deceit.  828. 
Other  actions  ex  delicto^  829. 

Abatement  in  absence  of  statute,  829 

Rule  under  statutes,  829. 

Fraudulent  representations.  829. 

Malicious  prosecution.  830. 

Damages  to  real  or  personal  estate,  830. 

Trespass  to  personalty,  830. 

Actions  against  attortiey,  830. 

trespass  quare  clausum,  831. 
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Damages  caused  by  injunction,  831. 

Action  against  bank  director,  831. 
Suits  for  divorce,  831. 
Attachment,  garnishment  and  trustee  proceedings,  83a. 

Attachment,  832. 

Garnishment,  832. 

Trustee  process,  832. 

Distress  for  rent,  832. 
Actions  to  recover  penalties,  833. 

Abatement  at  common  law,  833. 

Federal  practice,  833. 
Actions  against  sheriffs,  834. 

Abatement  independent  of  statute,  834. 

Survival  of  action  ex  contractu^  834. 

Default  of  deputy,  834. 
Suits  in  equity,  834. 

Foreclosure  proceedings,  834,  835. 

Creditors'  bills.  835. 
Suits  in  admiralty,  835. 
Death  of  one  of  several  defendants,  835* 
General  rule,  835. 

Pending  appeal  or  writ  of  error,  856. 
Actions  ex  contractu^  836. 
Actions  of  ejectment,  837. 
Other  actions  ex  delictoy  838. 

Actions  generally  continued  against  survivors,  8?d. 

Actions  of  trespass,  838. 

Action  of  detinue,  838. 

Injuries  to  property,  838. 

Fraudulent  representations,  838. 

Assault,  838. 

Nonfeasance  of  directors,  838. 
Actions  by  husband  and  wife,  839^ 

Death  of  husband,  839. 

Death  of  wife,  839. 
Actions  against  partners,  839,  84a 
Suits  in  equity,  840. 

Abatement  as  to  party  dying,  840. 

Suit  proceeding  without  revivor,  84a 

Deceased  a  necessary  party,  840. 

Suits  for  partition,  840. 

Foreclosure  proceedings,  84Z. 
SmIIi  if  both  psrtiM. 

Application  of  statutes,  841. 
Pending  reference,  841. 
Pending  appeal,  841. 
Laches,  841. 

of  public  olllosr  a  party^ 
No  ground  for  abatement,  841* 
GoTernor,  841. 
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Comnij  crcasarer,  142. 
Successor  in  oAcc.  14s. 
Attornejr-geocral,  142. 


By  partjr  desiriog  to  proceed.  S4U 
Suggestioo  bjr  eitber  p^nj,  842. 
At  any  stage  of  proceedings,  84^ 
Failure  to  soggest.  S43. 

Iniralidating  jiidgm«nt,  843. 

Lacbei,  §43. 

Informal  suggestion.  844. 

Amending  declaration  nnoecessary,  844. 

Suggestion  put  in  isstie.  844. 
Effect  of  suggestion.  S44. 

Prtma  /acie  evidence  of  death,  844. 

Presumption  that  suggestion  is  true.  841. 

When  suggestion  disregarded,  844. 

Death  need  not  be  pleaded,  644. 
Subsequent  proceedings.  845. 


Objections,  how  raised.  845. 

Where  death  passes  unnoticed.  845. 

Judgment  on  appeal.  645. 

Where  administrators  appeared  and  proceeded,  8461 
Stipulation  against  abatement.  846. 

Binding  on  parties,  846. 

Not  against  public  policy.  846. 

May  be  imposed  by  court,  846. 
Equity  practice.  846. 
JgdpHflll  ff  d6Cf80  iftof  diitti* 
In  general.  846. 

Where  death  occurs  pending  delay  by  court,  847. 
AppMl  •r  writ  af  •rror  alter  detlli,  847. 
CMl  dMlh  ^  rvly. 

Rule  at  common  law;  abatement  of  action,  847. 
Sentence  to  imprisonment,  847. 
Rule  under  modern  practice,  847. 

DEATH   BY  WRONGFUL  ACT. 
lirtrodHdory.  849. 
Form  of  aotion. 

Appropriate  common-law  actiofl,  849^ 

Action  ex  contractu ^  849. 

Action  in  rem^  850. 

Joindor  of  ictfons. 

Suit  by  administrator,  850. 

Widow  suing  for  herself  and  children,  850. 

Suit  by  parent,  850. 

Misjoinder,  how  cured,  850. 

Negligence  of  defendant  and  its  servants,  85c. 
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Joinder  of  VH^W^^Continued. 

Joinder  of  actions  in  single  count,  8sx. 
More  than  one  count  improper,  851. 

PaHiot. 

Who  may  sue,  851. 

Persons  to  whom  statute  gives  right,  851. 
Action  in  foreign  state — Lex  Loci^  851. 
Dependants  of  deceased — loss  of  support,  851. 
Repugnant  statutes,  852. 
Personal  representatives,  852. 

The  general  rule,  852. 

When  right  to  sue  by  implication  of  statute,  85a. 

When  personal  representative  must  sue,  853. 

When  representative  cannot  sue,  853. 

Term  **  personal  representative,"  853. 

Temporary  administrator,  854. 

Husband  as  administrator.  854. 

Foreign  administrators,  854. 

Resident  administrators  suing  for  injuries  received  in  other 
state.  854,  855. 

Jn  the  federal  courts,  855. 
Widow  of  deceased,  856. 

Statutory  right  of  action,  856. 

Widow  not  a  personal  representative,  856. 

Heirs  of  deceased,  856. 

Meaning  of  term  *'  heir/*  856. 

Minor  children,  857. 
^    Action  in  name  of  state,  857. 
Parents  of  deceased.  857. 

Where  statute  gives  right  to  personal  representative,  857 

Parent  cannot  sue  as  heir,  857. 

Joint  action  by  father  and  mother,  857. 

Action  by  mother  alone,  857. 
Joinder  of  parties  plaintiff,  857. 

Necessity  for  joining  all  beneficiaries,  857. 
One  suing  for  benefit  of  all,  858. 
Surviving  mother  omitted,  858. 
Omitted  parties  not  prejudiced,  858. 
Objection,  how  taken.  858. 
Effect  of  objection  for  nonjoinder.  859. 
Claim  barred  by  statute  of  limitations,  859. 
Who  are  necessary  parties,  859. 
Joinder  of  parents,  859,  860. 
Parties  defendant,  860. 

Jttrisdictton  and  vonuo. 

Dependent  on  statute,  86a 
Action  transitory.  860. 
Rule  in  federal  courts,  860. 
Doctrine  of  comity,  860. 
The  proper  county.  861. 
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What  particolaritjr  required,  86i. 
All  estential  circmnstaoces,  S6i. 
General  allegation  of  negligence,  868. 
lUoMraiions  of  the  rale.  863. 
Evidence  need  not  be  pleaded.  86s. 
Doty  to  passengers.  862. 
In  cases  of  collision.  863. 
Wilfol  negligence.  863. 
Explosion  of  boiler.  863. 
Furnishing  defective  car,  863. 
Injury  to  employee.  863. 
Kind  of  negligence.  863. 
Accident  at  crossing.  863. 
Demurrer  for  generality.  863,  864. 
Action  for  death  of  employee.  864. 
Wilful  negligence.  864. 
Kece»sary  allegations.  865. 

Alleging  wrongful  act,  865. 
Acu  not  per  se  negligent.  86$. 
Parties  having  prior  right  to  sue.  865. 
That  deceased  was  killed  within  state.  866. 
Relationship  of  plaintiff  and  deceased,  866l 
Deceased  an  employee.  866. 
Alleging  the  statute,  866. 

Domestic  statute,  866. 

Sutute  of  limitations.  867. 
Wilful  negligence.  867. 
Appointment  as  administrator,  868. 
Dependence  on  deceased,  868. 
Knowledge,  868. 

On  part  of  defendant,  868. 

On  part  of  deceased,  868. 

When  knowledge  need  not  be  alleged,  868. 
Existence  of  beneficiaries,  868. 

Where  damages  are  limited  to  indemnity.  868. 

Showing  that  there  are  persons  entitled  to  indemnity,  868. 

Declaration  aided  by  writ.  869. 

Clerical  errors,  869 

Objections,  how  taken,  869,  87a 

Names  of  beneficiaries,  870. 

Beneficiaries  not  named,  870. 
Rehuttini;  contributory  negligence.  870,  87i« 
Under  peculiar  statutory  provisions.  871. 

Party  must  bring  himself  within  act,  871. 

When  deceased  might  have  maintained  action  if  living,  871. 

Reference  to  statutes  imposing  restrictions,  871. 

Where  there  are  two  concurrent  remedies,  871. 

Where  damages  are  part  of  estate.  872. 

Where  character  of  damages  depends  on  degree  of  negligence,  873. 

Accideni  at  crossing,  872. 
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Allegations— OM/fwu^i/. 

Emancipation  of  infant,  872. 

Death  in  self-defense,  872. 

Where  marriage  defeats  right  of  action,  872. 

Where  instantaneous  death  defeats  right  of  action,  87X 

Defective  works — employee,  872. 

Defective  building — ownership,  872. 

Compliance  with  conditions  precedent,  872. 

Previous  criminal  prosecution,  873. 
Surplusage  and  immaterial  allegations,  873. 

Giving  mere  particulars,  873. 

Striking  out  surplusage,  873. 

Naming  distributees,  873. 

•'  Gross  and  wilful "  negligence,  873, 

Action  for  loss  of  services,  873. 

Allegations  of  loss  of  society,  873. 

Character  of  plaintiff — administrator,  873. 

Immaterial  averment  traversed  by  general  issue.  874. 
Allegations  of  damages,  874. 

Alleging  pecuniary  loss,  874. 

Pecuniary  loss  implied,  874. 

Particulars  constituting  loss,  875,  876. 

Facts  showing  damages,  876. 

Loss  of  services  and  society,  876,  877. 
Allegations  and  proof,  877. 

Of  negligence,  877. 

Definite  act  of  negligence  charged,  877. 
General  allegation  of  negligence,  877. 
Special  circumstances,  878. 

General  allegation  of  damages,  879. 

Existence  and  names  of  beneficiaries,  879. 

Particular  circumstances  attending  accident,  879. 
AMeiidmonts. 

Describing  cause  of  action  in  different  way,  879. 
Amendments  to  conform  to  proof,  880. 
Amendment  relates  to  commencement  of  action,  880. 
Where  two  causes  of  action  have  been  alleged,  880. 
Alleging  deceased  to  be  employ6  and  not  passenger,  880. 
Failure  of  pleadings  to  show  any  cause  of  action,  880. 
Adding  new  parties,  880,  881. 
Alleging  existence  of  beneficiaries,  881. 
Alleging  foreign  statute,  882. 
Alleging  loss  of  services,  883. 
Changing  character  of  action  as  to  damages,  883. 
Bill  of  partieulare. 

When  required,  883. 
When  the  court  may  order,  884. 
Ploa  or  answer. 

Challenging  plaintiff's  appointment  as  administrator,  884. 
Denying  existence  of  beneficiaries,  884. 
Pleading  statute  of  limitations,  884. 
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As  CO  joint  liability,  884,  885. 
As  to  *'  next  of  kin."  885. 
As  to  allcgatioos,  885. 

Follow  log  allcgatioos,  88$. 

Essential  allegations  omitted,  885. 

In  the  absence  of  allegations,  885. 
As  to  damages,  886. 

Stating  elements  to  be  considered,  886. 

Mitigating  or  aggravating  circumstances,  886w 

Actual  and  exemplary  damages.  >86. 

Charge  tending  to  influence  amount.  886. 

VcfdicL 

Apportionment  of  daomges,  887. 
Special  findings,  887. 

What  consistent  with  general  verdict,  887. 

Inconsistent  ftndiogs,  888. 

CmIs. 

Against  personal  representatives,  888. 
Form  of  judgment,  888. 
In  New  York,  888. 

Objeetions  on  appeal. 

For  defective  allegations.  888. 
Suing  as  administrator.  888. 
Names  of  beneficiaries,  889. 
Sex  of  children — variance,  889. 
Amount  of  damages,  889. 
Failure  to  apportion  damages,  889. 

AbttemeiiL 

By  death  of  plaintiff,  889. 

When  action  abates,  889 

Death  of  husband,  889. 

Action  in  name  of  state,  890. 

Action  by  father  and  mother,  89a 
By  death  of  beneficiaries,  890. 
By  death  of  defendant,  890. 

Right  of  survival  of  cause  of  action,  890. 

Right  of  action  a  vested  property  interest,  89a 

Dissolution  of  corporation,  890. 

Action  against  carrier,  890. 

Remedy  by  indictment 

Resembles  civil  action.  891. 
In  what  states  used,  891. 
Entering  nolle  prosequi^  891. 
Costs.  891. 
Essential  elements,  891. 

Existence  of  beneficiaries,  891. 

Alleging  names  of  beneficiaries,  891. 

Alleging  that  administration  has  been  taken  out,  891,  893. 

Gross  negligence.  892. 
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Particularity  required,  89a* 
Duplicity,  893. 
Admiralty  {Hrisdiction. 

Form  of  proceeding — action  founded  on  state  statute,  893. 
Action  not  on  state  statute,  893. 

DE  BENE  ESSE. 

See  cross-reference,  894. 

DEBT. 

Action  of  debt  to  enforce  decrees.     See  DsCRBEt. 
Effect  of  death  of  party  in  action  of  debt.     See  DEATH. 

Introductory. 

Name  and  scope  of  the  action,  895. 
Statutory  abolition  of  debt,  896. 
Covenant  distinguished  from  debt,  344.  345. 
When  the  action  lies. 

Recovery  of  money  in  sum  certain,  896. 
Pecuniary  certainty,  897. 
Uncertainty  of  denomination,  897. 
Money  payable  in  instalments,  897. 
Alternative  contracts  ;  money  or  property,  697* 
On  contracts,  898. 
General  rule,  898. 
Money  unlawfully  paid,  898. 
Privity  of  contract,  898. 
Consideration  implied,  898. 
Method  of  proof  immaterial,  898. 
Simple  contracts,  898. 

Debt  concurrently  with  assumpsit.  898,  899. 
Promissory  notes  and  bills  of  exchange,  899,  90a 
Rent,  900. 
Book-debt,  900. 

Species  of  action  of  debt,  900. 
Origin  and  nature,  901. 
On  sworn  book  accounts,  901. 
Right  to  charge  on  book  at  time  of  delivery,  909* 
Charging  articles  when  delivered,  90a. 
Services  performed,  903. 
Use  of  chattels,  903. 
Limitation  of  action,  909. 
Specialties,  903. 

Redress  by  action  of  debt,  903. 
On  bonds,  904. 
Alternative  contracts,  904. 
Contracts  of  insurance,  904. 
Bills  and  notes,  904. 
Improvement  certificates,  904. 
On  judgments,  904. 

Of  courts  of  record,  904. 

The  usual  commoti-law  remedy,  904. 
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Cootractaal  qualitjr,  905. 
F<»rcign  jodg^incau,  90$. 
Invalid  jadgnBcau.  90S- 
After  appeal,  906. 
Decree*  ia  cbancerr.  9o6u 
Of  courts  not  of  record.  906U 
Renewal  of  jodgment,  9o6u 
Awards,  906. 
Od  statutes,  907. 

Penalties,  907,  906. 
Taxes,  908. 
Costom  duties,  909. 
Qui  tarn  actions,  90^ 
On  legacies,  909. 
For  escape,  909. 
Action  in  favor  of  or  against  corporation,  6a. 

For  recovery  of  uncertain  sum,  909. 
For  redress  not  com  potable  in  money  91a. 
No  contractual  obligation.  910.  911. 
Another  specific  statutory  remedy.  911. 
Defeasances  in  contracts,  913. 
Gifts  of  money,  912. 
Rentals  without  privity,  912. 
In  book-debt,  91 8. 

The  H^difift. 

The  writ,  913. 

The  declaration,  913. 

Should  follow  writ,  913. 
Variance,  914. 

Defects  supplied  by  writ,  914. 
General  requisites,  914. 
The  consideration,  914. 
Its  character,  914. 
Its  necessity,  914. 
Its  immateriality,  91s* 
The  debt,  915. 

Certainty  of  amount,  91s* 

Variance  between  caption  and  counts,  915 

Debts  conditionally  dischargeable,  915. 

Uncertain  value,  916. 

Interest,  916. 

Other  charges  and  amounts,  916. 

Certainty  of  description,  916. 

Alleging  debt  according  to  its  legal  effect,  916. 
Exact  language  of  statute,  qi6. 
Reference  to  statute,  916. 
Actions  on  leases,  917. 
Disclosing  right  of  action,  9x7. 
Indorsement  of  note,  918. 
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Debt  and  detinet,  918. 
Against  personal  representatives,  918. 
The  breach,  918. 
The  demand,  919. 

Averment  unnecessary.  919. 
Averment  necessary,  919. 
Special  averments,  919,  920. 
Joinder  of  counts,  921. 
The  damages,  921. 
Profert  and  oyer*  921,  922. 
Parties,  plaintiff  and  defendant,  938* 
The  pleas,  922. 

On  simple  contracts,  922. 
Nil  debet,  922. 
Nunquam  indebitatus^  938* 
Abatement,  923. 
Limitations,  923. 
No  consideration,  923. 
Oo  specialties.  923. 

Non  est  factum,  923,  924. 
Nil  debet,  924. 
On  records,  925. 

Nul  tiel  record,  925. 
Nil  debet,  925,  926. 
Payment,  926. 
Want  of  jurisdiction,  937. 
Limitations,  928. 
On  statutes,  928. 
Nil  debet,  928. 
Limitations,  928. 
Not  guilty,  928. 
The  replication.  928. 
Pleadings  in  booic-detiL 
In  general,  929. 
The  declaration,  929. 
The  pleas.  929. 
Generally.  929. 
Nil  debet,  929. 
Off-set.  930. 

Satisfaction,  release,  or  discharge,  93(X 
Defective  pleas,  930. 
Auditing  in  book-debt,  930. 

Adjustment  before  auditors,  930. 
Summary  statement  of  practice,  930,  931. 
Notice.  932. 
Tke  Judgment 

Recovery  of  debt  and  nominal  damages,  933. 
Damages  only,  932. 

Distinguishing  debt  and  damages,  931. 
If)terest  as  damages,  933. 
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The  Judgment— Oif/f  If  »/</. 

Fractional  errors,  933. 

Writ  of  inquiry  unnecessary,  933, 

Judgment  for  escape,  933. 

Judgment  corresponding  to  claim,  933. 

Definite  sum,  934. 

Aggregate  sum,  934. 

Finality,  934. 

Ignoring  issues,  934. 

Against  all  defendants,  934. 

Only  one  penalty,  935. 

DEBTOR   AND   CREDITOR. 

See  Creditors'  Bills  and  Fraudulent  Conveyances. 

DECEDENTS*    ESTATES. 

See  cross-references,  936. 

DECEIT. 

See  cross-reference,  936. 

Effect  of  death  of  party  in  action  for  deceit.     Sec  DbatU. 

Plea  of,  in  action  of  covenant,  384. 

DECISIONS. 

Definition,  936. 

'*  Opinions  '*  and  "  decisions'*  distinguished,  937. 

"  Proposed  decision  "  not  a  decision,  937. 

"  Nonsuit  "  not  a  decision,  938. 

Duty  of  court  to  decide.  937,  938. 

What  must  be  decided.  938. 

Time  of  rendering  decision,  939. 

Taking  case  under  advisement,  939. 

Holding  motions  over,  940. 

Decision  in  vacation,  940. 

No  remedy  to  compel  court  to  decide,  940, 

Decision  should  be  rendered,  941. 

Decision  announced  orally,  942. 

Filing  the  decision,  942. 

Power  of  clerk  to  enter  decision.  943. 

Judgment  roll  indefinite  as  to  decision,  943. 

Effect  of  decision,  943. 

Power  of  court  to  reconsider,  943. 

Evidence  before  decision,  943. 

DECLARATIONS. 

See  list  of  cross-references.  945. 

In  action  for  criminal  conversation^     See  CRIMINAL  CONVERSATION. 
Must  show  damages.     See  Damages. 

In  action  for  death  by  wrongful  act.     See  Death  by  Wronoful  Act. 
In  actions  of  debt  and  covenant.     See  Debt  ;  Covenant. 
In  actions  by  and  against  counties.     See  Counties. 
In  actions  for  breach  of  copyright.     See  Copyright. 
Negativing  contributory  negligence  in  declaration.    See  Contributory 
Nkquokncb. 
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DECLARATIONS— a«//««/<r</. 

Use  of  different  counts.    See  COUNTS,  PARAGRAPHS,  AND   Separate 
Statements. 

DECREES. 

Decrees  in  copyright  suits.     See  Copyright. 

In  relation  to  and  upon  creditors*  bills.     See  Creditors'  Bills   and 
Fraudulent  Conveyances. 
Definition,  (149. 
Kinds  of  decrees. 

Interlocutory,  950. 
Final,  950. 
Nisif  950. 
Supplemental,  951. 
Nunc  pro  tunc^  951. 
Conditional,  952. 

Conditional  decrees  generally,  952,  953. 
For  payment  of  money,  953. 
Performance  of  conditions  optional,  953. 
Decree  for  account,  954. 
Pro  forma  ^  954. 
Pro  confessot  955. 
On  default  at  hearing,  955. 
By  consent,  955. 
£ssentials  of  a  valid  decree. 
Jurisdiction  ;  parties,  955. 
Conformity  to  allegations  and  prayer,  996, 
Relief  secundum  aUt^^t     956. 
Relief  under  the  genera      rayer,  956. 
Issues  must  be  made  up,  957. 
Hearing  or  submission,  957. 
Nature  and  extent  of  relief. 

Flexibility  of  decrees,  958. 
Complete  relief,  958. 
Enforcing  ultimate  liability,  959. 
Relief  between  codefendants,  96a 
Consent  decrees. 

VaHdity  and  effect,  960. 

Parties  under  disability,  96a 
Consent  of  attorney,  960. 

Right  to  authorize  consent  decrees,  960,  g6l« 
Withdrawal  of  consent,  961. 
In  nature  of  solemn  contract.  961. 
No  amendment  without  consent,  961, 
Decree  in  vacation  by  consent,  961. 
Rehearing,  962. 
Appeals  from,  96a. 
Bill  to  review,  962. 
Not  necessarily  confined  to  Issues,  96a. 
Recital  of  consent,  963. 
Decrees  vesting  or  divesting  title  to  property. 
Power  of  court  of  chancery,  964. 
Rule  as  to  real  est'ite,  964. 
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DECREES. 

D«crMS  veiliiig  •r  divMttng  ttUe  to  ^t^i^»&t— Continued. 
Rule  as  to  personalty,  964. 
Statutory  authority  for  such  decree,  964. 
Court  ordering  conveyance  to  be  made,  965. 
Enforcing  specific  execution  of  decree  by  attachment,  96$. 
Baofoat  in  appelltto  courts. 

Affirmance,  reversal,  etc.,  965. 

Effect  of  affirmance,  965. 

Affirming  with  explanations  or  additions,  965. 

Affirmance  in  the  exercise  of  omnipotence,  96$. 

Effect  of  reversal,  966. 

Reversal  in  part,  966. 

Affirmance  with  modifications,  966. 
Rendition  of  new  decree,  966,  967,  968. 
Bmtoo  after  daalh  of  party. 

Decree  without  revivor,  968. 

Death  after  argument  of  cause,  969. 

Decree  of  date  subsequent  to  death,  969. 

Death  after  interlocutory  decree  and  reference,  969. 

The  rule  limited.  969. 

Necessity  of  order,  970. 

Taking  ttia  bill  as  confassad— dacreas  pro  confasso. 

Definition  of  terms,  970. 

Origin  and  development  of  proceeding,  97a 

History  of  proceedings.  970,  971. 

The  English  and  American  rules.  971.  97a. 

When  bill  may  be  taken  as  confessed,  973. 

Failure  to  appear,  and  demur,  plead,  or  answer,  973. 
The  general  rule,  973*  974.  975- 
Due  service  of  process  necessary,  975,  976,  977,  978. 
Failure  to  answer,  978. 
In  general,  978,  979. 
After  amendment  of  the  bill;   right  to  answer   after 

amendment,  980. 
Duty  to  answer,  980. 
Insufficient  answer,  981,  982,  983. 
Irregular  answer,  983. 
Upon  demurrer  overruled,  983. 
Against  persons  under  disability,  984. 
Orders  pro  confesso^  984,  985. 
Effect  of  default,  986. 

As  a  waiver  of  objections  to  bill,  986. 
Admissions  implied  by  default,  986. 
What  is  admitted,  986. 
What  is  not  admitted,  987,  988. 
Proof  of  allegations  of  bill,  988,  989. 
Early  English  practice,  989. 
Modern  practice,  989,  990,  991,  99a,  993. 
Proof  against  nonresidents,  994. 
Successful  defense  by  codefendant,  994. 
Xhc  general  rule,  994,  995. 
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DECREES. 

Taking  tiM  bill  as  confessed— decrees  pro  w^tii^— Continued, 

Where  defendants  jointly  interested,  995. 

Where  defendants*  interests  are  separable,  995*  996  997. 
Rights  of  defendant  after  default,  998. 
Hearing  and  final  decree.  999. 

Setting  cause  for  hearing,  999. 
Hearing  and  decree,  999,  looo. 
Impeaching  decree,  looi. 
By  appeal,  looi,  1002. 
By  bill  of  review,  1002. 
By  original  bill,  1002. 
Opening  orders  and  decrees  pro  confesso  and  allowing  defenseSi 
Power  to  open,  1002. 
In  general,  1002. 

During  term,  1002. 

After  term,  1003. 
In  the  federal  courts,  1003. 

During  the  term,  1003. 

After  the  term,  1004. 

Not  controlled  by  state  practice,  1004. 
As  an  exercise  of  discretion — and  statutory  regulations,  1004* 
As  an  exercise  of  discretion,  1004. 
Interlocutory  orders  pro  confesso^  1005. 
Statutory  regulations,  1007,  1008,  1009. 
By  implication,  1009. 
Grounds  for  opening,  1009. 
**  Good  cause,"  1009. 
Irregularities,  loio,  loii,  1012. 
Surprise,  accident,  or  mistake,  1012,  1013,  ioi4« 
Negligence  of  solicitor,  1015. 
Collusion,  1015. 
Error  in  the  decree,  1016. 

General  rule,  1016. 

By  statute,  1017. 
Character  of  proposed  defense,  1017. 

Meritorious  defense,  1017. 

Defenses  merely  technical,  1017. 

Confined  to  defense  by  answer,  1018. 

Unconscionable  defenses — usury,  1019. 

Statute  of  limitations,  X019. 
The  application,  1019. 

Parties  to  application,  1019. 

The  general  rule,  io;9. 

Party  in  contempt,  1019. 
When  to  be  made — laches  and  limitations,  1021. 
Application  in  appellate  courts,  1022. 
Form  of  application,  1022,  1023. 
Application  based  on  irregularities,  1023. 
Petition  not  indispensable,  1023. 
Verification,  1023,  1024. 
To  be  accompanied  by  proposed  answer,  1024, 
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DECREES. 

Opening  o'Jnrt  and  dneratt  pro  cmiffntto  and  allowing  datantat    Continued. 

Statement  of  advice  of  counsel,  1035. 
Notice  of  application,  1025. 
Renewal  of  application,  1036. 
Proceedings  on  application,  1036. 

Testing  sufficiency  of  petition,  1026. 
Counter-affidavits,  1026. 

Opening  order  or  decree  and  allowing  defense,  1037. 
Original  decree  remaining  in  statu  quo,  1027. 
Terms,  1028. 

Final  hearing,  and  decree,  1029. 
Review  of  ruling  on  application,  1030. 
Dacraaa  on  dofauK  at  tlie  hearing. 

Default  on  part  of  plainti£f,  1030. 
Default  on  part  of  defendant,  1031. 
Opening  the  decree,  1031. 
Rendition,  drafting  and  letHIng,  signing  and  entry,  and  enrelmeaL 
Rendition,  1032. 

A  judicial  act,  1032. 
Rule  in  the  English  chancery,  1032. 
Practice  in  the  United  States,  1032. 
In  vacation,  1033. 
By  statute,  1033. 

Without  statutory  authority,  1033. 
By  consent,  1033. 
Drafting  and  settling,  1033,  1034. 
Signing  and  entering,  1034,  I035< 
Enrolment,  1035. 

Former  English  practice,  1035. 
Practice  in  United  States,  1035,  1036. 
When  decree  becomes  operative,  1037. 
Form  of  decrees. 

The  different  parts  enumerated— date  and  title,  1038. 
The  recitals,  1038. 
The  declaratory  part,  1039,  1040. 
The  ordering  part,  1040,  1041. 
Amendment,  modification,  and  vacation. 

Interlocutory  orders  and  decrees,  1041. 
Interlocutory  orders,  1041. 
Interlocutory  decrees,  T042,  1045,  1044,  1045. 
After  affirmance  on  appeal,  1046. 
Consent  orders  and  decrees,  1046. 
Decree  pronounced,  but  not  formally  entered,  1046. 
Final  decrees,  1047. 

During  the  term,  1047. 
In  general,  1047,  1048. 
Consent  decree,  1049. 
.  After  the  term,  1049. 

Judicial  errors,  1049. 

Right  to  amend  or  vacate,  1049. 
Practice  in  federal  courts,  1050, 
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DECREES. 

Amendmenty  modifiettion,  and  tw^S^w^— Continued. 

Rule  in  English  chancery,  1051. 
Decree  in  appellate  courts,  1051. 
Where  terms  of  court  are  abolished,  105 x. 
Modification  at  chambers,  1051. 
After  decision  in  vacation,  105 1. 
Reinstatement  of  dismissed  cause,  I05X« 
Error  in  regard  to  costs,  1051. 
Adding  provision  for  interest,  1051. 
Exceptions  and  qualifications,  1052. 
Irregular  judgment,  1052. 
Decree  void  for  want  of  jurisdiction,  loss* 
Decree  signed  under  misapprehension,  1053. 
Remedy  by  bill  of  review,  1052. 
Remedy  by  original  bill,  105a. 
Clerical  errors,  1053. 
Matters  of  course,  1053. 

Inadvertent  defect,  1053,  1054. 
How  made,  1054,  1055, 
Without  rehearing,  1055. 
The  application,  1055. 
Mistake  or  surprise,  interests  not  heard,  1056* 
Mistake  or  surprise,  1056. 
Interests  not  heard,  1056. 
Changing  time  or  manner  of  execution,  1057. 
By  consent,  1058. 

Right  to  amend  or  set  aside  decree,  1058. 
Remedy  for  excess  of  authority,  1059,  1060. 
Modification,  etc.,  of  consent  decrees,  1060. 
Vacating  decrees  pro  confesso  and  on  default  at  hearing, 
1060. 
Contbruclion  of  deoreos. 

Manifest  intention  controls,  1060. 
Limited  to  pleadings  and  issues,  1061. 
Stipulations  between  the  parties.  1062. 
The  opinion  of  the  court  examined,  1063. 
Decrees  in  federal  court,  1062. 
Surplusage,  1062. 
MIniteRess  and  oertainty. 

General  requisites,  1063. 

Irreconcilable  conflict,  1064. 

Matters  merely  interlocutory,  1064. 

Meaning  ascertained  from  reciuls,  1064. 

Decree  elucidated  by  pleadings  and  proceedings,  1064. 

Interest  susceptible  of  computation,  1064. 

In  respect  of  parties,  1065,  1066. 

Ceruinty  attainable  by  reference,  1067. 

Id  cerium  est  quod  certum  reddi  potest,  1067, 
Description  of  real  estate,  1067. 
Rule  to  be  cautiously  applied,  1067. 
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DECREES-'CoHiiHm€d, 
EiftrotmMt 

Former  rule,  1068. 

By  execution.  1068. 

By  attachment,  1068. 

By  execution  at  law,  1068. 

By  action  of  court  or  by  operation  of  statute,  1069. 

By  writ  of  sequestration,  1069. 

By  writ  of  assistance,  1069. 

By  dutringas  against  corporation,  1069. 

By  bill  in  equity,  1069. 

By  action  at  common  law,  X069. 

In  England,  1069. 

In  the  United  States,  1069,  1070,  1071,  107a,  X073,  xo74« 
Control  of  court  over  execution,  1075. 

DEFAULT. 

Decrees  on  default.     See  Dkcrkbs. 

Judgment  by  default  for  damages.     See  Damages. 

Efect  of  default  where  bill  has  been  taken  as  confessed.     See  Decrkes. 

Costs  where  one  defendant  suffers  default,  135. 

DEFINITENESS  AND  CERTAINTY, 
Of  decrees.    See  Decrees. 
Allegations  in  actions  for  death  by  wrongful  act.     See  Death  BY  WRONGFUL 

Act. 
Certainty  of  description  of  debt  in  action  of  debt.     See  Debt. 
/n  pleading  where  contributory  negligence  is  a  defense.     See  CONTRIBUTORY 

Negligence. 
Motion  to  make  more  specific  uncertain  statement  of  cause  of  action,  for 

damages,  778. 

DEMAND. 

Alleging  demand  in  action  of  debt.     See  DEBT. 

DEMURRERS. 

In  action  of  covenant.     See  Covenant. 

In  judgment  creditors*  suits.  See  CREDITORS'  BILLS  AND  FRAUDULENT  Con- 
veyances. 

To  cross-bills.    See  Cross-bills. 

To  declaration  or  complaint  showing  contributory  negligence.  See  CONTRIB- 
UTORY Negligence. 

For  uncertain  statement  of  cause  of  action,  for  damages.     See  DAMAGES. 

Decree  pro  confesso  upon  demurrer  overruled.     See  Decrees. 

Demurrer  to  plea  in  action  of  covenant,  385. 

Want  of  capacity  of  corporation  to  sue,  89,  90. 

Demurrer  to  declaration  or  complaint  containing  more  than  one  count 

338.  339p  340. 
Costs  upon  demurrer,  131. 

DEPOSITIONS. 

Taken  under  cross^bills.     See  Cross-bills* 

DESCRIPTION. 

See  also  Definiteness  and  Certainty. 

In  action  for  injury  at  railroad  crossing.     See  CROSSINGS* 

In  indictments  for  counterfeiting.    See  Counterfeiting. 
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DETINET. 

DeclartUion  in  tht  debt  and  detinet.     See  Djbbt. 

DISBURSEMENTS 
See  Costs. 

DISCLAIMER. 

Costs  upon  disclaimerp  I33, 

DISCONTINUANCE. 

Costs  in  case  of,  126,  127. 

DISCOVERY. 

In  judgment  creditors*  suits.    See  Creditors*  Bills  and  Fraudulent  Con- 
veyances. 
Crossbills  to  obtain  discovery.     See  Cross-bills. 
In  suit  or  action  for  breach  of  copyright,  22. 

DISCRETION. 

Of  court  in  matter  of  costs.     See  Costs. 

Opening  order  and  decree  pro  confesso.     See  DECREES. 

As  to  time  of  filing  cross-bills.     See  Cross-bills. 

DISMISSAL. 

Of  cross-bills.    See  Cross-bills. 

Of  cross-complaints.     See  Cross-com PLAINTS. 

Costs  in  case  of,  128,  129. 

DISSOLUTION. 

Dissolution  of  corporation.    See  Corporations. 
Liability  of  corporation  to  be  sued  after  dissolution,  97. 
Right  of  corporation  to  sue  after  dissolution,  96,  97. 

DIVORCE. 

Effect  of  death  of  party  pending  suit  for  divorce.     See  Death. 

DOUBLE  ASPECT. 

Description  of  cause  with  double  aspect,  325. 

DOUBLE  COSTS. 
See  Costs. 

DOUBLE  DAMAGES. 
See  Damages. 

DOWER. 

Effect  of  death  pending  action  for  dower.     See  Death. 

Recover  by  debt,  900. 

Cross-bill  in  suit  to  enforce  dower,  634. 

DUPLICITY. 

In  indictment  to  recover  fine  for  causing  death.    See  Death  BY  Wrongful 
Act. 

DUTIES. 

Action  of  debt  to  recover  duties.    See  Debt. 

EJECTMENT. 

Effect  of  death  of  party  pending  action  of  ejectment.     See  Death. 
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ELECTION. 

Statutory  and  equitabU  remedies  to  reach  property  of  debtor.     See  Creditors' 

Bills  and  Fraudulknt  Convryancrs. 
Election  of  counts  in  complaint  or  declaration,  329. 

EMPLOYES. 

See  Mastrr  and  Srrvant. 

ENROLMENT. 

0/ decrees.    See  Drcrrbs. 

ENTERING. 

0/ decrees.    See  Drcrrrs. 

EQUITABLE  ASSETS. 

Subject  to  payment  of  debts  by  creditor'*  bill.  447. 

EQUITABLE  PLAINTIFF. 

Effect  0/  death  of  equitable  pla  intiff.     See  D  RATH. 

EQUITY. 

See  Cross-bills;  Crrditors'  Bills  and  Fraudulrnt  Convryancrs. 

Costs  in  equity.    See  Costs. 

Decrees  in  chancery.     See  Drcrrrs. 

Jurisdiction  of  copyright  cases.    See  Copyright. 

Effect  of  death  of  party  to  suit  in  equity.     See  Death. 

Special  damages  to  be  specially  pleaded  in  equity,  744. 

Separate  counts  for  equitable  and  legal  causes  of  action,  306. 

ERROR,  WRIT  OF. 

See  Coram  Nobis  and  Coram  Vobis. 

Effect  of  death  of  party  pending  appeal  or  writ  of  error.     See  Death. 

Recovery  of  costs  on  writ  of  error.     See  Costs. 

ESCAPE. 

A  ction  of  debt  for  permitting  escape.     See  D  RBT, 

ESTOPPEL. 

Estoppel  to  deny  corporate  existence,  7a. 

EVIDENCE. 

Under  cross-bills.    See  Cross-bills. 

On  cross-complaints.     See  Cross-com  PLAINTS. 

EXECUTION. 

Suits  to  subject  property  not  reachable  by  execution.    See  Crrditors*  Bills 

AND  Fraudulrnt  Convryancrs. 
Issuance  of  execution  and  return  nulla  bona  as  basis  of  creditor's  bill.     See 

Crrditors'  Bills  and  Fraudulent  Conveyances. 
Remedy  for  collecting  costs.     See  Costs. 
To  enforce  decrees.     See  Decrees. 
Death  of  party  pending  execution.     See  DEATH. 

EXECUTORS  AND  ADMINISTRATORS. 

Action  for  death  by  wrongful  act.     See  DEATH  BY  Wrongful  Act, 

EXEMPLARY  DAMAGES. 
See  Damagrs. 

FALSE  IMPRISONMENT. 

Pleading  damages  in  actions  for  false  imprisonment.     See  Damagrs. 

1158 


INDEX. 


FEDERAL  PRACTICE. 

See  United  States  Courts. 


FEES. 

Distingaished  from  costs,  107, 

FILING. 

Of  cross^llt  and  cross-complaints.    See  Cross-bills;  Cross-complaints. 
Filing  decisions.    See  Decisions. 

FINAL  DECREES. 
See  Decrees. 

FINDINGS. 

See  Decisions. 

FORECLOSURE. 

Effect  of  death  of  party  pending  foreclosure  proceedings.     See  DEATH. 

FORFEITURE. 

Statutory  forfeiture  for  brecuh  of  copyright.    See  Copyright. 

FORGERY. 

See  Counterfeiting. 

FRANCHISES. 

Parties  to  suit  where  corporate  franchise  is  concernedi  57* 

FRAUD. 

Plea  of  fraud  in  action  of  covenant,  384. 

FRAUDULENT  CONVEYANCES. 

See  Creditors*  Bills  and  Fraudulent  Conveyances* 

FUND  IN  COURT. 

Costs  out  of,  156,  157. 

GARNISHMENT. 

Effect  of  death  of  party  to  garnishment  proceedings.     See  Death. 
Ouster  of  jurisdiction  of  equity  to  entertain  creditors'  bills  by  statutory  remedy 
of  garnishment.     See  Creditors'  Bills  and  Fraudulent  Convey- 
ances. 

GENERAL  DENIAL. 

Mailing  defense  of  contributory  negligence,  10. 

GENERAL  ISSUE. 

In  action  for  criminal  conversation.    See  Criminal  Conversation. 

In  action  of  covenant.    See  Covenant. 

Giving  in  evidence  matters  in  mitigation  of  damages,  under  gtneral  issue* 

See  Damages. 
Plea  of  nul  tiel  corporation  amounting  to  general  issue.  84. 
Denial  of  corporate  existence  by,  77. 

GOVERNMENT. 

Liability  for  costs,  151,  159. 

GUARDIANS. 

Liability  for  costs,  155. 

HEARING. 

Of  cross-bills.    See  Cross-bills. 

On  cross-complaints.     See  Cross-gompi.aINT8< 
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HEIRS  AND  DEVISEES. 

Actions  by,  on  covenants,  355. 

HOMICIDE. 

See  Coroners'  Inquests;  Death  by  Wrongful  Act. 

HUSBAND  AND  WIFE. 

See  Death  by  Wrongful  Act. 

£jf€cf  of  dtath  of  party  in  aition  hy  husband  and  wife.     Sec  DEATH. 

Action  of  covenant  against,  361. 

IMPEACHING  DECREES. 
See  Decrees. 

INCUMBRANCES. 

Covenant  against,  action  for  breach.     See  COVENANT. 

INDICTMENTS. 

Against  convicts.     See  Convicts. 

For  cruelty  to  animals  and  children.  See  CRUELTY  to  ANIMALS  AND  CHIL- 
DREN. 

For  counterfeiting.     See  Counterfeiting. 

Proceeding  by  indictment  to  recover  fine  for  causing  death  by  wrongful  act. 
See  Death  by  Wrongful  Act. 

INDUCEMENT. 

Of  declaration  in  covenant,  363. 

INFANTS. 

lie  lief  to  infant  defendants  without  cross-bill.     See  C  ROSS-BILLS. 
Pleading  damages  in  actions  for  injuries  to  infants.     See  Damages. 
Liability  for  costs,  155. 

INFRINGEMENT. 

Actions  for  infringement  of  copyright.     See  Copyright. 

INJUNCTIONS. 

In  suits  for  infringement  of  copyright'.     See  Copyright. 

Against  debtor  where  creditor's  bill  has  been  filed.     See  Creditors*  Bills 

AND  Fraudulent  Conveyances. 
Not  grantable  against  fraudulent  conveyance  without  judgment  at  law, 
473. 

INJURIES. 

Effect  of  death  of  party  pending  action  for  injuries  to  real  or  personal  prop- 
erty.    See  Death. 

A  negation  of  damages  in  action  for  injuries  to  persons  or  property.  See  DAM- 
AGES. 

INQUESTS. 

See  Coroners'  Inquests. 

INSOLVENCY. 

Insolvency  of  debtor  as  excuse  for  not  exhausting  legal  remedies  before  filing 
creditor's  bill.    See  Creditors'  Bills  and  Fraudulent  Conveyances. 
INSTALMENTS. 

Action  of  covenant  for  money  payable  in  instalments,  348.  349.  35a 
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INSTRUCTIONS. 

Charge  from  coroner  at  inquest.     See  CoRONKRS'  Inquksts. 

As  to  measure  and  elements  of  damages.     See  Damages. 

In  action  for  injury  at  railroad  crossing.     See  Crossings. 

In  prosecutions  for  cruelty.    See  Cruelty  to  Animals  and  Children. 

INSURANCE. 

Life  policies  reachable  by  creditor's  bill,  444. 

INTENT. 

In  prosecutions  for  cruelty.    See  Cruelty  to  Animals  and  Children. 
As  an  element  in  the  crime  of  counterfeiting  to  be  charged  in  indictments    See 
Counterfeiting. 

INTEREST. 

Interest  as  damages  in  the  action  of  debt.     See  Debt. 

INTERLOCUTORY  COSTS. 
See  Costs. 

INTERLOCUTORY  DECREES. 
See  Decrees. 

INTERLOCUTORY  PROCEEDINGS. 
Costs  upon.    See  Costs. 

INTERVENTION. 

In  action  pending  against  corporation.  60. 
In  suits  brought  by  judgment  creditors,  553. 

ISSUE. 

Issues  on  question  of  damages.     See  Damages, 

JOINDER. 

Of  causes  of  action  for  wrongful  death.     See  Death  by  Wrongful  Act. 

Of  counts  in  action  of  debt.     See  Debt. 

Of  causes  of  action  in  covenant,  368. 

Of  plaintiffs  and  defendants  in  actions  for  breach  of  copyright,  18. 

JOINT  OFFENDERS. 

In  indictments  for  counterfeiting.     See  Counterfeiting. 

JUDGE. 

Derision  of  judge.     See  Decisions. 

JUDGMENTS. 

See  also  Decisions;  Decrees. 

In  action  of  covenant.     See  COVENANT. 

In  the  action  of  debt.     See  Debt. 

Action  of  debt  on  Judgments.     See  Debt. 

Claim  for  damages  in  prayer  for  judgment.     See  DAMAGES. 

Effect  of  death  of  party  before  judgment.     See  Death. 

Necessity  of  recovery  of  judgment  at  law  before  filing  creditor's  bill.     See 

Creditors'  Bills  and  Fraudulent  Conveyances. 
Entering  judgment  before  or  after  death  of  party.     See  Death. 
Decision  authority  for  entering  judgment.     See  Decisions. 
Judgment  roll  indefinite  as  to  decision,  943. 
Method  of  enforcing  judgment  against  counties,  299. 
Upon  writ  of  error,  37. 
Relation  of  costs  to  judgment.  109. 
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JUDGMENT  CREDITORS'  SUITS. 

See  Creditors'  Bills  and  Fraudulent  Conveyances. 

JUDICIAL  NOTICE. 

Judicial  knowledge  of  corporate  existence.  73. 

JURISDICTION. 

In  copyright  cases.    See  Copyright. 

Costs  where  there  is  lach  0/ jurisdiction.     See  Costs. 

Of  crime  of  counterfeiting  money.     See  Counterfeiting. 

In  actions  by  and  against  counties.     See  Counties. 

Equity  jurisdiction  on  creditors*  bills.  See  Creditors*  Bills  and  Fraudu- 
lent Conveyances. 

Defect  of  jurisdiction  under  original  dill,  whether  cured  by  cross-bill.  See 
Cross-bills. 

Defect  of  jurisdiction^  whether  cured  by  cross-complaint.  See  Cross-com- 
plaints. 

As  dependent  on  damages  claimed.     See  Damages. 

Of  action  for  death  by  wrongful  act.     See  Death  by  WRONGFUL  AcT. 

Flea  of  want  of  jurisdiction  in  the  action  of  debt.     See  Debt. 

JURY. 

Coroner* s  jury.    See  Coroners'  Inquests. 
Power  to  award  costs.     See  Costs. 

JUSTICE  OF  THE  PEACE. 

Holding  coroners*  inquests.     See  CoRONERS'  INQUESTS. 
No  jurisdiction  of  creditors*  bills,  435. 

Issuance  of  execution  on  judgment  rendered  by  justice  as  basis  of  credit- 
or's bill,  513. 

LACHES. 

In  suggesting  death  of  party.     See  Death. 

Effect  on  suit  or  action  for  infringement  of  copyright,  31. 

LEAVE  OF  COURT. 

To  file  cross-bill.     See  Cross-bills. 

LEGACIES. 

Action  of  debt  on  legacies.     See  DEBT. 

LIBEL  AND  SLANDER. 

Effect  of  death  of  party  pending  action.     See  DEATH. 
Pleading  damages  in  actions  for  libel.     See  Damages. 
Costs  not  usually  dependent  on  amount  of  recovery,  170. 

LIENS. 

Lien  for  costs.     See  CoSTS. 
Costs  in  suits  to  enforce  lien,  171. 
Cross-bill  in  suits  to  enforce  lien,  634. 

LIMITATIONS. 

Pleading  statute  of  limitations  in  the  action  of  debt.     Sec  DsBT* 

LORD  CAMPBELL'S  ACT. 

See  Death  by  Wrongful  Act. 

MALICE. 

In  indictment  for  cruelty.    See  Cruelty  to  Animals  and  Children. 
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MALICIOUS  PROSECUTION. 

Efe^t  of  death  of  party  pending  action.    Sec  DbatB* 

MANDAMUS. 

Effect  of  writ  on  death  of  party.    See  Death. 

{ 

\    MARRIAGE. 

I  Action  for  criminal  conversation.    Sec  Crdiimal  ConversatioM. 

V  MARRIED  WOMEN. 

Liability  for  costs,  156. 

MARSHALING  ASSETS. 

Administration  by  court  without  cross-bill,  637. 

MASTER  AND  SERVANT. 

Action  for  death  by  wrongful  act.    See  DEATH  BY  Wrongful  Act. 

MASTER  IN  CHANCERY. 
See  Refbrbncbs. 

MENTAL  SUFFERING. 
See  Damages. 

MISNOMER. 

Misnomer  of  corporation,  taking  advantage  of.  68.  69. 

MISTAKE. 

Opening  orders  and  decrees  pro  confesso.    See  Decrees. 

MITIGATION  OF  DAMAGES. 
See  Damages. 

MOTION. 

For  writ  of  error  coram  nobis  and  coram  vobis,  33. 
Holding  motions  over,  940. 

MULTIFARIOUSNESS. 
In  creditors*  bills,  559. 

MUNICIPAL  CORPORATIONS. 
See  Counties. 
Liability  for  costs,  152,  153. 

MURDER. 

See  Coroners'  Inquests. 

NAME. 

In  what  name  corporation  to  sue  or  he  sued.    See  Corporations. 

NECESSARY   PARTIES. 
See  Parties. 

NEGLIGENCE. 

Pleading  contributory  negligence.    See  Contributory  Negligence. 

Injuries  at  railroad  crossings.     See  Crossings. 

Action  for  death  by  wrongful  act.    See  Death  by  Wrongful  Act. 

NEXT  FRIEND. 

Liability  for  costs,  156. 

NIL  DEBET. 

Plea  in  the  action  of  debt.     See  Drar. 
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NIL  HABUIT  IN  TENEMENTIS.  .  - 

Pleas  of.  in  action  of  covenant.  3S4* 

NOMINAL  DAMAGES. 
See  Damages. 

NOMINAL  PARTIES 

Costs  not  imposed  upon,  149. 

Effect  of  death  of  nominal  plaintiff.     See  Death. 

NON  DAMNIFICATUS. 

Plea  of,  in  action  of  covenant,  383. 

NON  EST  FACTUM. 

In  action  of  covenant.    See  Covenant. 
In  the  actum  of  debt.     See  Debt. 

NON  INFREGIT  CONVENTIONEM. 

Plea  of,  in  action  of  covenant.     See  COVENANT. 

NONSUIT. 

Costs  in  case  of,  125,  126. 
Not  a  decision,  938. 

NOT  GUILTY, 

Flea  in  action  of  covenant.     See  Covenant. 
Flea  in  the  action  of  debt.     See  Debt. 

NOTICE. 

Of  taxation  of  costs.    See  Costs. 

NOVEL  QUESTIONS. 

Costs  where  novel  questions  are  raised,  137. 

NUISANCES. 

Fleading  damages  in  actions  for  nuisances.     See  Damages. 
Effect  of  death  of  party  pending  action  for  nuisance.     See  Death. 

NUL  TIEL  CORPORATION. 
Fleas  of.    See  Corporations. 

NUL  TIEL  RECORD. 

Flea  in  the  action  of  debt.     See  Debt. 

NUNC  PRO  TUNC  DECREES. 
See  Decrees. 

NUNQUAM  INDEBITATUS. 

Fleas  in  the  action  of  debt.     See  Debt. 

OFFICERS. 

Public  officers;  liability  for  costs,  152,  153. 
Taxation  of  officers'  fees  as  costs,  236. 

OFFICERS  OF  CORPORATIONS. 

Suits  by  and  against  corporations  in  names  of  officers.     See  CORPORATiONS. 

OPINIONS. 

Distinguished  from  decisions,  937. 

ORDERS. 

See  DsasiONS. 
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PARAGRAPHS. 

In  pleadings.    See  Counts,  Paragraphs,  and  Skparatb  Statkmknts. 

PARENT  AND  CHILD. 

See  Death  by  Wrongful  Act. 

PARTIES. 

To  actions  and  suits  for  infringment  of  copyright.    See  Copyright. 

To  writ  of  error  coram  nobis  and  coram  vobis.     See  Coram  Nobis. 

To  actions  by  and  against  corporations.     See  Corporations. 

Costs  where  there  are  joint  parties.     See  Costs. 

Costs  where  various  classes  of  parties  are  interested.     See  CoSTS. 

To  actions  by  and  against  counties.     See  Counties. 

To  judgment  creditors'  suits.    See  Creditors'  Bills  and  Fraudulent 

Conveyances. 
To  cross-bills.    See  Cross-bills. 
To  cross'complaints.    See  Cross-complaints. 
To  action  for  injuries  at  railroad  crossings.     See  Crossings. 
To  action  for  death  by  wrongful  act.    See  Death  BY  Wrongful  Act. 
To  action  of  debt.     See  Debt. 
Certainty  as  to  parties  in  decree.     See  Decrees. 

PARTITION. 

Cross'bills  in  suits  for  partition^     See  Cross-bills. 

PARTNERS. 

Creditors*  suits  by  creditors  of  partnerships.     See  CREDITORS'  BiLLS  AND 

Fraudulent  Conveyances. 
Effect  of  decUh  of  party  in  action  by  partners.     See  Death. 
Action  of  covenant  between  partners,  351. 
One  count  for  several  causes  of  action  against  partners,  329. 
Cross-bills  to  settle  partnership  affairs,  644. 

PASSENGERS. 

Action  for  death  by  wrongful  act.    See  Death  by  Wrongful  Act. 

PATENTS. 

Affirmative  relief  without  cross-bill  where  patents  interfere,  636,  637. 
Property  subject  to  claims  of  creditors  in  equity,  443. 

PAYMENT. 

Costs  where  case  is  settled  out  of  court,  147. 

PENALTIES. 

Infringement  of  copyright t  action  for  penalties.     See  Copyright. 

Action  of  covenant  on  penalties  and  penal  bonds.     See  Covenant. 

Action  of  debt  to  recover  penalties.     See  Debt. 

Effect  of  death  of  party  pending  action  to  recover  penalty.     See  DEATH. 

Assigning  various  grounds  in  one  count,  313. 

Costs  in  actions  for  penalties  as  dependent  on  amount  recovered,  171. 

PERFORMANCE. 

Plea  of  performance  in  action  of  covenant.    See  Covenant. 

PERSONAL  INJURIES. 

Fleading  contributory  negligence.    See  Contributory  Nrgligencs. 
Pleading  damages  in  actions  for  personal  injuries.     See  Damages. 
Effect  of  death  of  party  pending  action  for  personal  injuries.     See  DbatH. 
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PETITION. 

For  writ  of  error  c^ram  noHs  and  cvrmm  V9bu^  33. 

PHYSICIAN. 

At  ccromer^t  inqueU,    See  Co&onxr*s  Inqubst. 

PLEAS. 

See  also  Answers. 

Setting  up  contributory  negligence.    Sec  Contributoey  Nkgugbnck. 

In  actions  against  counties.    See  Counties. 

In  action  of  covenant.    See  Covenant. 

In  action  for  criminal  conversation.     See  Crdi INAL  CONVERSATION. 

To  cross-bills.    See  Cross-bills. 

In  actions  for  death  by  wrongful  act.     See  DEATH  BY  WRONGFUL  ACT. 

In  the  action  of  debt.    See  Debt. 

POST-MORTEM  EXAMINATION. 
See  CoRONBE's  Inquests.   • 

PRAYER. 

Prayer  for  relief  in  judgment  creditors*  suits.    See  Creditors*  Bills  and 

Fraudulent  Conveyances. 
Claim  for  damages  in  prayer  for  judgment.     See  DAMAGES* 
Decree  conforming  to  prayer.    See  Decrees* 
In  cross'bills.    See  Cross-bills. 

PREVAILING  PARTY. 
Right  to  costs.    See  Costs. 

PRISONERS. 
See  Convicts. 

PROBATE. 

Costs  on  appeal  from  probcUe  court.    See  Costs. 

PROCESS. 

On  cross-bills.    See  Cross-bills. 

On  cross-complaint.     See  Cross-compLxINTS. 

PRO  CONFESSO  DECREES. 
See  Decrees. 

PRODUCTION  OF  DOCUMENT. 
See  Discovery. 

PROFERT  AND  OYER. 

In  action  of  debt.     See  Debt. 

Of  declaration  in  covenant,  364,  363* 

PROMISE. 

Stating  promise  in  action  of  covenant,  365,  366, 

PUBLICATION. 

Service  of  subpoena  upon  cross-bill,  65^. 

PUBLIC  OFFICER. 

Effect  of  death  of  public  officer  as  party  to  suit.    See  DratH> 

PUIS  DARREIN  CONTINUANCE. 
Costs  upon  this  plea,  13a. 
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QUIET  ENJOYMENT. 

Covenant  for  t  action  for  breach.     See  CovBNANT. 

QUIETING  TITLE. 

Cross-bill  on  bill  to  quiet  title,  633. 

QUI  TAM  ACTION. 
See  also  Penalties. 

Ejfect  of  death  of  party  pending  action.     See  Death. 
Action  of  debt  to  recover  penalties.     See  Debt. 

QUO  WARRANTO. 

Assigning  a  ground  of  forfeiture  in  one  count,  313. 

RAILROADS. 
See  Crossings. 

REAL  ESTATE. 

Costs  in  actions  concerning  realty.     See  CosTS. 

I7EAL  PROPERTY. 

Action  of  covenant  for  breach  of  real  covenants.     See  COVENANT. 
Actions  relating  to  tenant  by  the  curtesy.     See  Curtesy. 

RECEIVERS. 

In  suits  by  judgment  creditors.    See  Creditors*  Bills  and  Fraudulent 
Conveyances. 

RECITALS. 

In  decrees.     See  DECREES. 

REFERENCE. 

Death  of  party  pending  reference.     See  DEATH. 

Power  of  referee  to  award  costs,  it6. 

Reference  to  master  in  suit  for  infringement  of  copyright,  37. 

REFORMATION 

Cross-bills  in  suits  to  reform  deeds,  634. 

REJOINDER. 

In  action  of  covenant.     See  Covenant. 

RELEASE. 

Release  and  discharge  ;  plea  in  the  action  of  booh'debt.    See  DEBT. 

RELIEF. 

See  also  Prayers. 

One  or  more  than  one  relief  on  one  or  more  counts.    See  COUNTS,  PARA* 

graphs,  and  Separate  Statements. 
Nature  and  extent  of  relief  and  decree.     See  DECREES. 

REMITTING  DAMAGES. 

I 

See  Damages. 

REMITTITUR. 

Costs  on  remittitur  by  appellate  court.     See  COSTI. 

REMOTE  DAMAGES. 
See  Damages. 

RENT. 

Action  of  debt  for  rent.    See  Debt. 
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REPLEADER. 

Costs  when  repleader  awarded,  133. 

REPLEVIN. 

Egect  of  death  of  party  pending  action  of  replevin.     See  DEATH. 

REPLICATION. 

In  action  of  covenant.     See  Covenant. 

In  judgment  creditors*  suits.    See  CREDITORS*  BILLS  AND  FRAUDULENT  Con- 
veyances. 
To  declaration  in  debt.     See  Debt. 

REPLY. 

IVhere  defendant  pleads  contributory  negligence.    See  Contributory  Negu- 

GENCE. 

REPRESENTATIVE  PARTIES. 

Stating  one  cause  of  action  in  different  counts  where  plaintiff  sues  in  rep- 
resentative capacity,  326. 

RESCISSION 

Cross-bill  on  bill  to  rescind  contract,  634. 

RETURN. 

Return  df  execution.    See  Execution. 

REVIEW. 

See  also  Appeals. 

Of  taxation  of  costs.     See  Costs. 

Of  rulings  on  cross-bills.     See  Cross-bills. 

REVIVOR. 

See  also  Death. 

Of  cross-bills.     See  Cross-BILLS. 

SATISFACTION. 

Pleading  satisfaction  in  the  action  of  book^bt.     See  DEBT. 

^^ifnter 

As  an  element  in  the  crime  of  counterfeiting  to  be  charged  in  the  indictment. 
See  Counterfeiting. 

SEAL.  ^ 

Action  of  covenant  on  sealed  instruments.    Sec  Covenant. 

SEDUCTION. 

See  also  Criminal  Conversation. 

Effect  of  death  of  party  pending  action.     See  DEATH. 

Inactions  for  death  by  wrongful  act.     See  Death  BY  WRONGFUL  ACT. 

Pleading  damages  in  action  for  breach  of  promise.     See  DAMAGES. 

Seizin. 

Covenant  in  action  for  breach.     See  COVENANT. 

SERVICE  OF  PROCESS. 

On  cross-bills.     See  Cross-bills, 

Due  service  necessary  to  taking  bill  as  confessed.    See  Degress. 

SERVICES.  ,„  ._ 

Loss  of  services  of  person  hilled.    See  Death  by  Wrongful  Act- 
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SET-OFF. 

Cross^bilh  to  obtain  equitable  set-off .     See  Cross-BILLS. 
Plea  of  set-off  in  action  of  covenant,  385. 
Set-off  of  costs,  264,  265. 

SHERIFFS. 

Effect  of  death  of  party  in  actions  against  sheriff's.     See  DEATH. 

SIGNATURE. 

To  cross-bills.    See  Cross-bills. 

SLANDER. 

See  also  Libel. 

Pleading  damages  in  actions  for  slander.     See  DAMAGES. 

SPECIAL  DAMAGES. 
See  Damages. 

SPECIAL  FINDINGS. 

In  actions  for  death  by  wrongful  act.    See  Death  BY  Wrongful  Act . 

SPECIAL  PLEAS. 
See  also  Answers. 

In  action  for  criminal  conversation.     See  Criminal  CONVERSATION. 
In  action  of  covenant.     See  Covenant. 
Necessity  to  put  corporate  existence  in  issue,  80. 

SPECIAL  PROCEEDINGS. 
Costs  upon.    See  Costs. 
Effect  of  death  of  party  pending  proceedings.     See  Death. 

SPECIALTIES. 

Action  of  covenant  and  debt  on  specialties.     See  Covenant  ;  Debt. 

SPECIFIC  PERFORMANCE. 

Cross-bills  in  suits  for  specific  performance.     See  Cross-bills. 

SPECULATIVE  DAMAGES. 
See  Damages. 

SPENDTHRIFT  TRUSTS. 

Property  reachable  by  creditors^  bills.    See  Creditors*  Bills  and  Fraudu- 
lent Conveyances. 

STATUTES. 

Action  of  debt  for  statutory  penalties.      See  Debt. 

Reference  to  statute  in  action  for  double  or  treble  damages.     See  DAMAGES, 
Statutory  action  for  death  by  wrongful  act.     See    Death  BY  WRONGFUL 
Act. 

STAY  OF  PROCEEDINGS. 

Cross-complaints  not  necessarily  a  stay.     See  Cross- COM  PLAINTS. 
Effect  of  cross- bill  as  a  stay.     See  Cross-bills. 
By  writ  of  error  coram  nobis,  35. 

STENOGRAPHERS. 

Taxation  of  stenographer's  fees  as  costs,  631. 

STIPULATIONS. 

Consideration  of,  in  construction  of  decrees,  io6a. 
For  payment  of  costs,  11 1. 
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STOCK. 

Corporate  stock  reachable  by  creditor's  bill,  443. 

STOCK  EXCHANGE. 

Seat  of  member  reachable  by  equitable  process  on  behalf  of  creditor,  440. 

STOCKHOLDERS. 
See  Corporations. 

SUGGESTING  DEATH  OF  PARTY. 
See  Death. 

SUPPLEMENTAL  BILLS. 

In  suits  by  judgment  creditors,  57^ 

SUPPLEMENTAL  DECREES. 
See  Decrees. 

SUPPLEMENTARY  PROCEEDING. 

Statutory  proceedings  do   not  oust  equity  of   jurisdiction  to  entertain 
creditors'  bills,  433. 

SURPLUSAGE. 

In  decrees.     See  Decrees. 

In  indictments  for  counterfeiting.     See  Counterfeiting. 
Unnecessary  particulars  in  action  for  death  by  wrongful  act.    Sec  OSATH  BY 
Wrongful  Act. 

SURVEYORS'  FEES. 

Taxation  as  costs,  233. 

TAXATION  OF  COSTS. 
See  Costs. 

TAXES. 

Action  of  debt  to  recover  taxes.     See  DEBT* 

TENANT  BY  THE  CURTESY. 
See  Curtesy. 

TENDER. 

Plea  of  tender  in  action  of  covenant.     See  COVENANT. 

TERM. 

Term  of  rendering  decision,  939. 

TERM  FEES. 

Taxation  as  costs.     See  Costs. 

TITLE. 

Of  decree.    See  Decrees. 

Costs  when  title  to  realty  is  and  when  it  is  not  in  issue.     See  Costs. 

TORTS. 

Efect  of  death  of  party  in  action  for  torts.     See  Death. 

Separate  count  for  each  tort,  306. 

TRANSCRIPT. 

Costs  where  transcript  is  prolix.     See  Costs. 

TREBLE  COSTS. 
See  Costs. 
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TREBLE  DAMAGES. 
See  Damages. 

TRESPASS. 

Action  for  criminal  conversation.     See  CRIMINAL  ConvbrsatION. 

Costs  in  suits  for  trespass.     See  Costs. 

Effect  of  death  of  party  pending  action  for  trespass*     See  DsATH. 

Form  of  action  for  breach  of  copyright,  17. 

Action  in  favor  of  or  against  corporation,  62. 

TRIAL. 

Decision  where  trial  is  by  the  court.     See  Decision. 

Upon  issue  of  alleged  error  on  writ  coram  nobis  or  coram  vobis,  96* 

TRIAL  FEES. 

Taxation  as  costs,  236. 

TRUSTEE  PROCESS. 

Effect  of  death  of  party  on  trustee  process.     See  DEATH. 

TRUSTS. 

Trust  property  reachable  by   creditor^   bill.      See   CREDITORS*    BiLLS  AND 
Fraudulent  Conveyances. 

ULTRA  VIRES. 

Rules  as  to  pleading  ultra  vires  in  actions  by  and  against  corporations, 

95.  96. 

UNCONSCIONABLE  DEFENSES. 

Opening  decree  in  order  to  let  in.     See  DECREES. 

UNITED  STATES  COURTS. 

Federal  practice  on  cross-bills.     See  Cross-bills. 

State  statute  giving  remedy  for  reaching  property  does  not  affect  eqnitj 

jurisdiction  of  United  States  courts  to  entertain  creditors'  bills,  434. 
Jurisdiction  of  creditors'  bills,  435,  436. 
Jurisdiction  of  action  for  infringement  of  copyright,  17. 
Costs  of  case  remanded  from  federal  to  state  court,  120. 

USURY. 

Opening  decree  to  enable  defendant  to  set  up  usury  as  defense,  1019. 

UTTERING  COUNTERFEIT  MONEY. 
See  Counterfeiting. 

VACATING  DECREES. 
See  Decrees. 

VACATION. 

tendering  decrees  in  vacation.    See  DECREES* 
Decision  in  vacation,  940. 

VARIANCE. 

Between  declaration  in  debt  and  writ.     See  Debt. 

Several  counts  for  one  cause  of  actloo  to  prevent  variance,  3tS« 

VENUE. 

In  action  for  death  by  wrongful  act.     See  Deatm  BY  WRONGFUL  ACT* 
In  action  of  covenant,  36a. 
Of  creditors'  bills,  438. 
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VERDICT. 

Verdict  of  c&r oner* s  jury.    See  Coroner's  Inqubst. 

In  prosecutions  far  counterfeiting.     Sec  Counterfeiting. 

General  verdict  where  there  are  several  counts.     Sec  CoUMTS,  Paragraphs, 

AND  Separate  Statements. 
Effect  of  death  of  party  after  verdict.     Sec  Death. 
In  action  for  death  by  wrongful  act.    Sec  Death  by  Wrongful  Act. 

VERIFICATION. 

Of  application  to  open  orders  and  decrees  pro  confesso.     Sec  Decrees. 
Of  claims  against  counties,  297. 

VIEW. 

View  of  body  at  coroner* s  inquest.     Sec  Coroner's  Inquest. 

WARRANTY. 

Covenant  of  warranty,  action  for  breach.     See  COVENANT. 
Costs  in  actions  for  breach  of  warranty,  169. 

WITNESSES. 

At  coroners*  inquests.    See  Coroner's  Inquest. 

WRITS. 

E feet  of  death  of  party  on  judicial  writs.     See  DEATH. 
Writ  in  the  action  of  debt.     See  Debt. 

WRIT  OF  ERROR. 

See  Coram  Nobis  and  Coram  Vobis.    Error,  Writ  or. 

WORDS  AND  PHRASES. 
'*  Bank  bill,"  285. 
••  Bank  note,"  285. 
*'  Costs  to  abide  the  event,"  22a 
••  Decisions,'*  936,  937. 
'*  Forged  and  counterfeited,"  286. 
'*  Good  cause,"  1009. 
••  Heir,"  856. 
••Opinions,"  937. 
••  Personal  representatives,"  853. 
"  Proposed  decisions,"  937. 
"  With  costs,"  2x9. 
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